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Starr  &  CurtUfs  Annotated  Statutes. 
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tate     390 

2Sg.    Erection  and  repair  of  bridges 64 
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3276.    Power    of    county    commissioners 

over  bridges 64 
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Private  warehouse  act 729 

Private  warehouse  act 731 

Private  warehouse  act 729 

Horner's  Revised  Statutes,  1897. 

Filing  Information 281 

Fining  vacancy  in  office  of  county 

superintendent 283 

Fraud  and  perjuries 730 

Public  warehouse  act 729 

>6537.    Private  warehouse  act 729 

6540.    Public   warehouse  act 729 

■6541.    Private  warehouse  act 729 

"6543.    Private  warehouse  act 729 

6545.    Private  warehouse  act 731 

6650.    Private  warehouse  act 729 

Qavin  (fe  Hordes  Statutes. 

Yol.  2,  p.    45,  S  17-    Who  shall  be  joined  as 

plaintiffs 380 

2,    p.  46.  f  IS.    Who  may  be  made  de- 
fendant     389 

2,  p.  861,  S  1.    Partition  of  lands 396 

39  L.  R.  A. 


€935. 

6960. 

€958. 

7821, 
7822. 
8704. 
«716. 
8719. 
5720. 
8722. 
8724. 
8729. 


11131. 
4424. 

49ia 
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2,  p.  365.  S  23.    Distribution     of     pro- 
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disprove     challenge. 

Code,  1873. 

S   461.    Establishment    and    maintenance 
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huffband 403 
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nala 529 

Sttttutex, 

1888,  No.  19.    Societies  for  the  prevention 

of  cruelty  to  animals 628 
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1825,  chap.  89.  Further  remedies  for  land- 
lords and  tenants 420 
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Trans-Mississippi  &  Interna- 
tional Exposition 515 

Compiled  Statutes. 
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2  ,art.   1,   ^   10.      Appropriation     to 

state  horticultural  society 515 

2,  art.  1,  §  12.     County     agricultural 

societies 515 

2,  art.  1,  §  16.  Appropriation  for  fit- 
ting up  fair  grounds 515 
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7,  f  7.    No  debt  or  loan  to  be  made  ex- 
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COUNTY  OP  MONROE,  IU»pt. 
(147  N.  Y.  49.) 

1.  A  coont^r  im  not  liable  for  if^ories  re- 
ceived by  an  employee  from  a  defective 
machine  In  an  asylum  which  was  maintained  by 
the.'county  in  discharge  of  its  duty  as  a  political 
division  of  the  state  to  care  for  its  insane. 

2.  The  maintenance  of  a  county  asylam 


doea  not  become  a  private  bnsineee 

such  that  the  county  is  liable  for  injuries  received 
by  employees,  by  reason  of  the  fact  that  some 
revenue  is  incidentally  derived  by  the  county 
from  the  sale  of  surplus  farm  products  and  from 
pay  mente  made  by  those  liable  for  the  support  of 
insane  persons  kept  in  the  asylum. 

(October  8,  IWS.) 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Fifth 


NoTB.— X«taMl{f{e«  of  counties  in  actions  for  torts   a  voluntary  corporation;  that  it  is  a  subordinate 


and  negligence. 
I.  Injuries  to  travelers  and  vehieies, 

a.  By  bridges  and  approaches  being  out  of 

repair. 

1.  Impiied  liabUUy. 

2.  Where  statute  imposes  lidbUity. 

b.  From  defective  roads  and  highwawi. 

c.  Wliere  the  injury  was  caused  by  the  fright 

of  a  hone. 

d.  By  negligence  of  emfAoyee. 
UL  Injuries  to  other  persons. 

a.  From  condUiim  of  buUdings. 

1.  Qenerally. 

2.  On  account  of  escape  from  prison, 

b.  By  negligence   or   ujrongful  act  of  em- 

ployee. 
IIL  In  juries  to  real  property  from  public  improve- 
ments. 

a.  Qenerally. 

b.  By  construction  and  operation  of  bridges. 

c.  Byroads. 

d.  By  ditches,  canals^  and  dams. 

e.  ^buUdings. 

lY.  Other  wrongful  and  negHgent  ads  affecting 
persons  or  property. 

a.  Qenerally. 

b.  Affecting  property. 
V.  Infringement  of  patents. 

VL  Damages  by  defaulting  officer. 

VII.  Bv  misapplication,  conversion^  or  taking  prop- 

erty. 

VIII.  Pro^eniation  of  claims  before  county  board  as 

a  condition  precedent  to  suit. 
IX.  Summary. 

With  but  few  exceptions  counties  are  not  liable 
for  torts  or  negligence  in  the  condition,  use,  and 
manaffement  of  public  institutions.  The  cases 
frequently  admit  that  the  distinction  between  lia- 
bilities of  counties  and  cities  is  one  without  a  dif- 
ference, but  nevertheless  adhere  to  the  rule.  The 
reasons  in  the  several  cases  endeavorincr  to  apply 
or  evolve  the  principle  are  various,  amonfr  which 
are  the  following:  That  there  Is  no  corporation 
fund  out  of  which  satisfaction  could  be  made;  that 
It  is  better  that  an  individual  should  sustain  an  in- 
jury than  that  the  public  should  sustain  an  Incon- 
venteoce;  that  it  is  not  a  body  corporate ;  that  it  is 
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political  division  of  a  state :  that  its  action  is  legis- 
lative :  that  neither  the  state  nor  its  counties  could 
be  sued  for  trespass  of  its  officers ;  that  counties 
are  instrumentalities  of  government;  that  counties 
partake  of  the  immunities  of  states;  that  they 
should  not  be  liable  on  the  ground  of  ancient  prece- 
dent and  public  policy. 

The  cases  which  hold  that  there  is  an  Implied  lia- 
bility against  a  county  maintain  this  on  various 
grounds,  some  of  which  are  as  follows:  Electing  to 
act  under  a  power  granted  imposes  a  duty  render- 
ing it  liable;  there  is  a  liability  for  acts  done  in  the 
discharge  of  a  self-imposed  duty  not  enjoined  by 
law ;  compensation  must  be  made  for  taking  prop- 
erty without  compensation;  where  the  statute 
creates  a  duty  to  repair  the  liability  is  the  same  as 
that  of  a  city. 

The  leading  case  on  this  question  is  Bussell  v. 
Devon  County,  2  T.  R.  661,  which  has  been  made 
more  or  less  the  foundation  of  all  the  cases  deny- 
ing a  liability,  although  it  can  hardly  be  said  that 
the  counties  in  this  country  at  the  present  time 
stand  on  the  same  footing  as  quasi  corporations  in 
England  in  17H9. 

I.  Injuries  to  travelers  and  vehieies. 
a.  By  bridges  and  approaches  being  out  of  repair. 

1.  Implied  lidbUtty. 
In  Jasper  County  Combs,  v.  Aluian  it  was 
held  that,  under  Ind.  Rev.  Stat.  1881,  §  2887,  Rev. 
Stat.  18M,  «  8277  (8  8),  providing  that  the  board  of 
county  commissioners  shall  receive  and  appro- 
priate donations  for  the  erection  and  repair  of 
bridges  and  aid  the  same  when  of  general  import- 
ance, providing,  however,  that  if  the  board  of  com- 
missioners shall  not  deem  any  such  bridge  of  suffi- 
cient importance  to  make  an  appropriation  from 
the  county  treasury  for  the  erection  or  repairs 
thereof,  the  trustees  of  any  township  may  appro- 
priate any  part  of  the  road-tax  fund  for  that  pur- 
pose if  they  deem  it  right  and  expedient,  the  board 
of  commissioners  have  no  power  to  appropriate 
county  funds  to  the  repair  of  a  bridge  unless  they 
deem  it  of  sufficient  importance,  and  therefore  the 
county  was  not  liable  for  injuries  caused  to  a 
traveler  by  a  defective  approach  to  a  bridge.  It 
was  further  held  that  the  board  could  only  cause 
bridges  to  be  repaired  when  the  road  district  was 
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DepartmeDt,  grantiDg  a  new  trial  after  verdict 
Id  favor  of  plaintiff  at  the  Monroe  County  Cir- 
cuit in  an  action  brought  to  recover  damages 
for  personal  injuries  tuleged  to  have  resulted 
from  defective  machinery  furnished  to  plain- 
tiff with  which  to  perform  work  for  the  de- 
fendant.   Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  EoMiie  Vsa  Voorhis,  with  Mewrs, 
J.  it  Q*  van  Voorhis,  for  appellant: 

The  defendant  is  responsible  for  its  negli- 
gence. 

At  the  time  of  the  accident  in  question,  the 
statutes  of  this  state  prescribed  that  each 
counter  might  sue  and  be  sued  in  the  manner 
prescribed  by  law. 

1  Birdseye's  Rev.  Stat.  p.  780,  g  1. 


Police  duties  are  always  held  to  be  pub- 
lic duties,  performed  for  the  benefit  of  the 
whole  state,  and  neither  counties  nor  munici- 
palities, existing  under  special  charters,  are 
liable  for  acts  of  omission  or  commission  in  the 
matter  of  preserving  order  or  confining  offend- 
ers against  the  law. 

2  Dill.  Mun.  Corp.  8d  ed.  §  d74,  (772); 
Shearm.  <&  Redf.  Neg.  §  260;  Beach,  Pub. 
Corp.  §  745. 

Counties,  and  cities  in  states  which  recog- 
nize no  distinction  between  the  two  are  liable 
to  action  for  private  nuisance.' 

Michel  V.  Monroe  County  Supers.  89  Hun, 
47;  I7iayer  v.  Boston,  19  Pick.  511,  31  Am. 
Dec.  157;  Akron  v.  McOomh,  18  Ohio,  229,  51 
Am.  Dec.  458;  Wiodes  v.    Cleveland,  10  Ohio, 


not  able  to  do  it  by  its  road  work  and  tax.  This 
case  follows  the  late  Indiana  cases  oyerruUnfir  the 
former  cases,  which  held  there  was  an  implied  lia- 
bility on  oouDties  for  injuries  caused  from  defec- 
tive bridges.  This  decision  Is  in  aooord  with  the 
weifi-ht  of  authority. 

In  the  absence  of  a  statute  it  is  freDerally  held 
that  counties  are  not  liable  in  an  action  for  dam- 
ages for  injuries  caused  by  bridges  being  out  of 
repair,  although  in  Iowa,  Maryland,  and  Pennsyl- 
vania a  contrary  rule  prevails,  as  formerly  in  In- 
diana, and  in  some  states  a  provision  is  made  there- 
for by  statute.  The  cases  holding  there  is  no  im- 
plied liability  are  as  follows: 

The  leading  case  on  liability  of  counties  for  neg- 
ligence and  tort  held  that  the  inhabitants  of  a 
county  were  not  liable  for  an  In Ju  ry  done  to  a  wagon 
In  consequence  of  a  bridge  being  out  of  repair, 
which  ought  to  have  been  repaired  by  the  county. 
It  held  that  no  recovery  could  be  bad  in  the  ab- 
sence of  a  statute  imposing  liability,  distlDguishing 
the  cases  where  a  recovery  was  bad  under  the  stat- 
ute of  hue  and  cry.  because  In  those  cases  there 
was  a  statutory  remedy.  It  was  further  held  that 
there  could  be  no  liability  because  tbere  was  no 
corporation  fund  out  of  which  satisfaction  could 
be  made;  also  that  the  principle  of  law  that  where 
an  individual  sustains  injury  by  neglect  or  default 
of  another  the  law  gives  him  remedy,  must  give 
way  to  the  principle  that  It  is  better  that  an 
individual  should  sustain  an  injury  than  that  the 
public  should  sustain  an  inconvenience.  Russell 
V.  Devon  County,  2  T.  R.  fl87. 

In  an  action  against  the  Inhabitants  or*a  county 
for  Injuries  caused  by  a  defective  bridge,  naming 
the  county  surveyor  as  defendant,  under  48  Geo. 
in.,  chap.  60.  0  4,  providing  that  the  Inhabitants  of 
counties  shall  and  may  sue  for  any  damages  done 
to  bridges  and  other  works,  and  repair  at  the  ex- 
pense of  such  counties  respectively,  and  for  the 
"recovering"  of  any  property  belonging  to  such 
counties  In  the  name  of  their  surveyor,  '^nd  aUo 
shall  and  may  be  sued  in  the  name  of  such  survey- 
or, ..  .  but  the  surveyor  for  the  time  being  shall 
be  deemed  the  plaintiff  or  defendant  in  such  action 
.  .  .  provided  always,  that  every  such  surveyor 
.  .  .  shall  always  l)e  reimbursed  and  paid  out  of 
the  moneys  In  the  hands  of  the  treasurer  of  the 
public  stock  of  such  county  ...  all  such  costs  and 
charges  as  he  shall  be  put  unto/*  which  statute  was 
passed  fifteen  years  after  the  decision  of  Russell  v. 
Devon  County,  8  T.  R.  087, -It  was  held  at  first  that 
the  plaintiff  was  entitled  to  recover,  but  the  Judg- 
ment was  arrested  on  the  ground  that  the  words 
**costs  and  charges"  did  not  give  a  liability  against 
the  county  by  an  action  against  the  surveyor.  It 
was  said  that  it  may  be  reasonably  considered  that 
the  legislature  supposed  there  were  some  cases 
where  the  county  was  liable  at  common  law,  and 
might  have  execution  against  it  for  the  damages, 
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though  in  truth  "we  believe  there  are  none."  It 
was  also  said:  "It  was  much  pressed  that  unless  the 
words  in  question  were  allowed  to  have  the  opera- 
tion contended  for  by  the  plaintiff,  it  was  impos- 
sible to  give  them  any  at  all.  The  court  below  felt 
the  pressure  of  this  argument,  and  attempted  to> 
meet  It  by  one  or  two  suppositions  which  do  not 
entirely  satisfy  us.  But  this  difficulty,  even  if  it 
were  greater  than  it  appears  to  us,  would  not  war- 
rant us  in  giving  such  effect  to  these  words  as  the 
plaintiff  requires,  creating  a  new  liability  clearly 
without  the  intention  of  the  legislature,  and  work- 
ing injustice  at  the  same  time.  The  Judgment  of 
the  court  below,  therefore,  will  be  affirmed." 
Maklnnon  v.  Penson,  25  Bog.  L.  ft  Bq.  457,  affirming 
18  Bug.  L.  &  Eq.  609. 

In  Thomas  v.  Sorrell,  Vaughan,  840,  it  was  said 
that  'if  a  man  have  particular  damage  by  a  found- 
rous  way,  he  Is  generally  without  remedy  though 
the  nuisance  is  to  be  punished  by  the  King.  Th& 
reason  Is,  because  a  foundrous  way,  a  decayed 
bridge,  or  the  like,  are  commonly  to  be  repaired  by 
some  township,  vlJl.  hamlet,  or  a  county  who  are- 
not  corporate,  and  therefore  no  action  lies  against 
them  for  a  particular  damage,  but  their  neglects^ 
are  to  be  presented,  and  they  punished  by  fine  to 
the  King.  But  if  a  particular  person  or  body  cor- 
porate be  to  repair  a  ceriain  highway,  or  portion- 
of  It.  or  a  bridge,  and  a  man  is  endamaged  parti- 
cularly by  the  foundrousness  of  the  way,  or  de- 
cay of  the  bridge,  be  may  have  his  action  against 
the  person  or  body  corporate,  who  ought  to  repair 
for  his  damage,  because  he  can  bring  his  action 
against  them:  but  where  there  is  no  person  against 
whom  to  bring  his  action,  it  is  as  if  a  man  be  dam- 
aged by  one  that  cannot  be  known/' 

So,  a  county  was  held  not  liable  for  Injurlee 
caused  by  a  defective  bridge  on  a  public  highway 
where  there  was  no  statute  imposing  liability,  la 
Granger  v.  Pulaski  County.  26  Ark.  87;  Bamett  v. 
Contra  Costa  Counly,  67  CaL  77:  White  v.  Bond 
County,  58  III.  297,  II  Am.  Rep.  65;  Hedges  v.  Madi- 
son County,  6  111.  607;  Wheat  ly  v.  Mcroer.  0  Bush,. 
704:  Carter  v.  Wilds,  8  Houst.  (Del.)  1^  Brabham  v. 
Hinds  County  Supers.  54  Miss.  868, 28  Am.  Rep.  862; 
White  V.  Chowan  County  Comrs.  90  N.  C.  487,  4r 
Am.  Rep.  684;  Clark  v.  Adair  County,  79  Mo.  586. 

In  Clark  v.  Adair  County,  79  Mo.  586.  Hannon  v. 
St.  Louis  County,  62  Mo.  818,  was  distinguished,  as 
In  that  case  the  county  was  the  owner  and  proprie- 
tor of  the  property  it  was  Improving. 

And  In  Wood  v.  Tipton  County,  7  Baxt.  112,  82 
Am.  Rep.  661,  it  was  held  that  a  county  was  not 
liable  for  failure  to  keep  a  county  bridge  In  repair 
where  there  was  no  statute  imposing  such  liability^ 
It  was  said  that  a  county  was  declared  by  statute 
to  be  a  corporation,  but  this  only  meant  In  regard 
to  contracts  and  the  power  to  sue  and  be  sued. 

And  a  county  was  not  liable  for  injuries  caused 
by  a  defective  bridge.    It  was  said  that  counties- 
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160,  86  Am.  Dec.  82;  Proprietors  of  Locks  <t 
Canals  y.  LoweU,  7  Gray,  228;  Hildreth  y. 
LoufeU,  11  Gray,  846;  HaiteU  y.  New  Bec(ford, 
108  Mass.  206. 

Counties,  while  they  may  be  exempt  for 
omiflsioD  to  perform  public  duties  imposea  upon 
them  as  such  by  the  state,  are  liable  for  the 
private  wrongs  they  commit  against  others  to 
the  same  extent  as  private  corporations. 

It  is  a  ridiculous  condition  of  the  law  if 
counties  are  properly  liable  for  committing 
nuisances,  for  infringing  patents,  and  for  con- 
verting funds,  and  yet  owe  no  duty  to  em- 
ployees for  which  they  can  be  held  responsi- 

hm  y.  Boston,  122  Mass.  868,  28  Am.  Rep. 


Where  a  county  undertakes  other  matters 
than  these  public  functions  of  goyernment,  for 
its  own  advantage  or  emolument,  it  loses  its 
character  as  a  public  corporation,  and  it  be- 
comes liable  in  regard  to  those  matters,  to  the 
same  extent  and  in  the  same  way  as  a  private 
corporation. 

1  Thomp.  Neg.  p.  618;  1  Shearm.  &  Redf. 
Neg.§§  265-250;  Wood,  Mast.  &  S.%%i62etseg.; 
Maxmilian  v.  New  York,  62  N.  T.  160,  20  Am. 
Rep.  468;  Bigeloio  v.  Randolph,  14  Gray,  548; 
Jones  y.  New  Hawn,  84  Conn.  1;  Perkins  y. 
Lawrence,  186  Mass.  805;  Hannon  v.  8t.  Louis 
County,  62  Mo.  818;  Bailey  v.  New  York,  8 
Hill,  581,  88  Am.  Dec.  660;  Oliver  v.  Worces- 
ter, 102  Mass.  480,  8  Am.  Rep.  486;  People  v. 
IpgersoU,  58  N.  Y.  20, 17  Am.  Rep.  178. 


are  only  quasi  corpora tions  created  for  the  purpose 
of  goyemment,  and  their  f  ooctions  are  political 
and  adminstrative,  and  their  powers  are  rather  du- 
ties imposed  than  privileges  granted,  while  cities 
are  chartered  for  the  private  advantage  of  their 
oltlzeDS,  and  that  some  courts  hold  that  counties 
are  but  political  subdivisions  of  a  state,  and  a  suit 
would  be  in  effect  a  suit  against  the  state,  but, 
whatever  the  distinction  may  be,  cities  are  liable, 
but  counties  are  not.  Heigel  v.  Wichita  County, 
MTez.8fB. 

Aod  a  county  was  not  liable  for  injuries  caused 
by  defects  in  a  bridge  in  the  absence  of  any  statute 
imposing  such  liability,  as  counties  are  only  quasi 
corporations.  Heigel  v.  Wichita  County,  84  Tex. 
8«. 

8o  a  county  was  not  liable  for  injuries  caused  by 
a  county  bridge  being  out  of  repair.  It  was  held 
that  counties  were  not  liable  at  common  law  for 
Injuries  caused  in  this  manner,  and  the  statute  in 
force  at  the  time  of  the  alleged  injury  (1876)  did  not 
change  the  common-law  rule.  It  was  said  that  a 
county  is  not,  in  the  proper  sense  of  the  word,  a 
municipal  corporation.  Woods  v.  Colfax  County 
Comr8.10Neb.562. 

And  a  parish  is  not  liable  for  private  injuries 
caused  by  the  ruinous  condition  of  one  of  the  par- 
ish bridges  on  a  highway  where  there  is  no  remedy 
given  by  statute.  King  v.  Police  Jury,  12  La.  Ann. 
868. 

In  King  V.  Police  Jury,  13  La.  Ann.  868,  the  case 
of  Houston  V.  Police  Jury,  8  La.  Ann.  666,  was  dis- 
tinguished, as  in  the  absence  of  a  statute  requiring 
a  bridge  to  be  built  or  to  be  kept  In  repair  the  lia- 
bility is  different  from  the  liability  of  municipal 
corporations  for  the  injurious  acts  of  their  agents 
done  in  the  proper  scope  of  their  employment, 
which  was  the  case  in  8  La.  Ann.  566. 

And  a  county  is  not  liable  for  in  juries  occasioned 
through  the  negligence  of  county  ofSoers  in  the 
construction  and  repair  of  county  bridges,  there 
being  a  distinction  between  cities  and  counties,  as 
the  first  are  compact  and  have  officers  empowered 
to  act  promptly,  whUe  it  is  almost  impossible  for 
counties  covering  a  large  area  to  provide  against 
defects  in  highways  and  bridges.  Bl  Paso  County 
Comrs.  V.  Bish,  18  Colo.  474. 

In  Bl  Paso  County  Comrs.  v.  Bish,  18  Colo.  474,  it 
was  said  that  an  implied  liability  is  recognized  in 
Iowa,  Maryland,  Indiana,  and  Pennsylvania  from 
the  failure  of  county  officers  to  perform  a  statu- 
tory duty,  but  the  weight  of  authority  is  contra. 

And  where  a  bridge  was  out  of  repair,  but  the 
delay  in  repairing  was  unavoidable,  and  the  plain- 
tiffs attempted  to  ford  a  creek,  and  lost  his  horse  by 
drowning,  the  connty  was  not  liable.  It  was  fur- 
ther held  that  if  plaintiff  attempted  to  cross  a  ford 
when  It  was  apparent  that  it  was  dangerous,  the 
defendants  would  not  be  liable  for  failure  to  give 
notice.   The  court  said  tliat  It  has  not  been  usual, 
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nor  is  it  necessary,  to  give  notice  when  the  streams 
are  '*up/^and  ^^besides.  It  would  have  been  contrib- 
utory negligence  on  the  part  of  the  plaintiff  to 
venture  to  cross  a  stream  so  swollen."  Jackson  y> 
Greene  County  Comrs.  76  N.  C.  282. 

So,  the  justices  of  a  county  were  not  liable  for  in- 
juries caused  by  the  breaking  of  a  bridge  which  was 
admitted  to  be  dangerous,  and  known  to  be  so  by 
the  magistrates,  who  made  a  contract  to  have  the 
same  repaired  as  soon  as  they  were  aware  of  Its 
condition,  but  the  contractor  had  neglected  to  re- 
pair the  same.  It  was  said  that  the  remedy  for 
a  bridge  being  out  of  repair  is  by  mandamus,  and 
that  there  was  no  liability  created  by  any  statute. 
Klnsey  v.  Jones  County  Magistrates,  8  Jones,  L.  186. 

And  a  county  was  not  liable  for  injuries  caused 
by  neglect  in  keeping  a  bridge  in  repair  where 
there  was  no  statutory  liability,  although  the  stat- 
ute imposed  on  the  boards  of  county  commission- 
ers the  duty  of  keeping  in  repair  the  bridges. 
Bailey  v.  Laurence  County,  6  8.  D.  808. 

In  Bailey  v.  Laurence  County,  5  S.  D.  806,  it  was 
said  that  counties  are  made  corporations  for  civil 
and'  political  purposes,  but  with  limited  powers: 
and  while  it  is  true  that  the  legislature  has  Imposed 
upon  them  the  duty  of  keeping  in  repair  all  bridges 
on  public  highways,  and  provided  the  method,  yet 
to  hold  that  counties  are  thereby  liable  for  inju- 
ries caused  by  defects  in  bridges  in  the  absence  of 
legislation  would  be  a  species  of  judicial  legisla- 
tion. 

And  where  an  action  was  brought  against  the 
supervisors  of  a  county  on  a  warrant  issued  for 
damages  caused  by  the  breaking  of  a  bridge  on  a 
county  road,  which  warrant  had  been  refused  pay- 
ment, it  was  held  that  there  was  no  liability  under 
Cal.  Code  1883,  S  7,  providing  that  all  supervisors,  or 
any  officer,  authorizing,  auditing,  or  allowing  any 
claim  in  violation  of  any  of  the  provisions  of  this 
act  shall  be  liable  in  person  to  the  person  damaged 
to  the  extent  of  his  loss.  It  was  held  that  neither 
the  original  holder  of  the  warrant  nor  his  assignee 
had  any  chiim,  as  the  warrant  was  Invalid.  Bank 
of  Santa  Cruz  County  v.  Bartlett,  78  Cal.  801. 

And  for  injuries  caused  by  failure  to  repair 
a  bridge  the  county  was  not  liable  under  Cal.  act 
March  28, 1866,  creating  a  board  of  supervisors  and 
giving  them  the  management  and  control  of 
bridges,  and  act  April  28, 1866,  concerning  roads  and 
highways,  and  imposing  upon  the  overseers  of  the 
county  the  duty  of  keeping  bridges  on  public  high- 
ways in  repair.  The  remedy,  if  any,  for  injuries  re- 
sulting from  neglect  to  keep  such  bridges  in  repair 
is  against  the  road  overseers  or  supervisors  person- 
ally.   Huffman  v.  San  Joaquin  County,  21  Cal.  426. 

So,  a  county  was  not  liable  for  injuries  from  a  de- 
fective bridge  in  the  absence  of  a  statute,  and  It 
was  held  that  Cal.  Stat.  1876-76,  p.  287, «  50,  provid- 
ing that  a  county  is  responsible  for  providing  and 
keeping  in  good  repair  bridges,  did  not  create  any 
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The  defendant  was  conducting  a  private  busi- 
ness in  connection  with  the  care  of  its  own 
pauper  insane.  Under  the  authorities  this 
renders  it  liable  to  the  same  extent  as  a  private 
Individual. 

Nefv.  Wellesley,  148  Mass.  498,  2  L.  R.  A. 
500;  Oliver  v.  Worcester,  102  Mass.  489,  8  Am. 
Rep.  485:  Worden  v.  Neio  Bedford,  181  Mass. 
28;  TiTidUy  v.  Salem,  187  Mass.  172;  Eastman 
V.  Meredith,  86  N.  H.  285. 

There  is  no  ground  for  claiming  that  the 
warden  of  this  asylum  was  an  independent 
ofBcer,  over  whom  the  defendant  had  no  con- 
trol. 

2  Dill.  Mun.  Corp.  8d  ed.  S  974  (772);  Neu) 
York  &  B,  Sawmill  Lumber  Uo,  v.  Brooklyn^ 
71  N.  Y.  584;  AppUton  v.  New  York  Water 
Comrs,  2  Hill,  483;  Bailey  v.  New  York,  8  Hill, 
581,  88  Am.  Dec.  669. 


The  factory  law  in  force  at  the  time  of  this 
accident  required  manufacturing  establish- 
ments to  provide  safe  mechanical  contrivances 
for  the  purpose  of  throwing  on  and  off  belts  or 
pulleys.  It  also  provided  that  machinery  of 
every  description  in  such  manufactories  shall 
be  properly  guarded. 

Laws  1890,  chap.  898.  g  12;  Knisley  v. 
Pratt,  75  Hun,  828;  Cobb  v.  Welcher,  75  Hun, 
288. 

Messrs,  Parker,  Drake,  A  Parker,  for 
respondent: 

Counties  are  under  no  liability  in  respect  of 
torts,  except  as  Imposed  (expressly  or  by  neces- 
sary implication)  by  statute. 

2  DUl.  Mun.  Corp.  4tb  ed.  ^  968;  Addison, 
Torte,  Banks  &  Bros.'s  ed.  p.  1298,  §  1526; 
MaxmUian  v.  New  York,  62  N.  Y.  160,  20  Am. 
Rep.  468;  Ensign  v.  Livingston  County  Supers. 


liability,  as  the  act  did  not  say  the  county  shall  be 
responsible  in  damages  for  tbe  failure  to  keep  the 
bridtres  in  repair.  Bamett  v.  Contra  CkMta  County, 
e7Cal.77.  4 

And  a  county  was  not  liable  for  injuries  caused 
from  a  detective  bridge  on  a  highway,  under  Mies. 
Bev.  Code,  arts.  12-14,17,  18,  { 21,^provlding  that 
boards  of  county  police  are  charged  with  the  duty 
of  making  provisions  for  the  building  of  bridges, 
making  roads  and  keeping  them  in  repair  in  their 
respective  counties,  and  of  dividing  the  public 
roads  into  convenient  districts,  and  of  appointing 
one  overseer  for  each  district  Sutton  v.  Carroll 
County  Bd.  of  Police,  41  Miss.  236. 

In  this  case  it  was  said  that  under  Rev.  Code,  600, 
art.  162,  making  it  the  duty  of  the  overseer  to  keep 
the  roads  in  his  district  in  good  repair,  and  Rev. 
Code,  178,  art.  88,  providing  that  the  board  of  police 
shall  contract  for  building  and  keeping  in  repair 
any  bridge  which  the  overseer  of  the  road  cannot 
conveniently  make  with  the  labor  of  the  hands  un- 
der his  charge,  the  action  would  lie  against  the  over- 
seer or  contractor. 

And  the  county  of  St.  Louis  was  not  liable  for 
negligence  in  not  keeping  a  bridge  in  repair  upon 
a  public  road.  Reardon  v.  St.  Louis  County,  96  Mo. 
566.  This  case  was  distinguished  In  Hanoon  v.  St. 
Louis  County,  62  Mo.  813. 

So.  where  injuries  were  caused  by  the  failure  to 
keep  a  bridge  in  safe  condition  upon  a  public  high- 
way the  county  was  not  liable.  It  was  also  held  that 
Mo.  Const,  art.  2.  8  21,  providing  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use 
without  Just  compensation,  did  not  apply.  Pund- 
man  v.  St.  Charles  County,  110  Mo.  601. 

In  Pundman  v.  St.  Charles  County,  UO  Mo.  604,  it 
was  said  that  Chester  County  v.  Brower,  117  Pa. 
647,  which  held  that  a  county  was  liable  where  the 
plaintiflTs  property  was  damaged  by  the  erection  of 
the  abutments  of  a  bridge  some  14  feet  above  the 
grade  of  the  street  in  front  of  his  house,  and  which 
held  that  municipal  corporations  shall  make  just 
compensation  for  property  taken,  injured,  or  de- 
stroyed by  the  construction  of  their  highways  or 
improvements,  did  not  furnish  any  support  to  this 
action. 

And  a  county  was  not  liable  in  damages  for  in- 
juries caused  by  defects  in  a  bridge  arising  from 
the  neglect  of  the  county  to  maintain  it,  under  N. 
Y.  Laws  1837,  chap.  388,  i  9,  providing  that  in  case 
a  bridge  of  a  certain  chartered  company  shall  be 
impassable  for  the  term  of  fifteen  days,  or  taken 
down  for  the  purpose  of  being  rebuilt,  or  if  the 
same  shall  not  be  rebuilt  within  eighteen  months, 
the  bridge  shall  thereupon  become  a  public  bridge, 
and  may  be  maintained  at  the  expense  of  the 
county  of  L.  Ensign  v.  Livingston  County  Supers. 
26  Hun,  20. 
89  L.  R.  A. 


Under  N.  T.  Laws  1882.  chap.  686,  declaring  coun- 
ties to  be  municipal  corporations,  an  action  could 
not  be  maintained  for  Injuries  caused  by  a  defec- 
tive bridge  between  two  counties,  as  this  statute 
did  not  change  the  liability  of  counties.  Albrecht 
V.  Queens  County,  84  Hun,  800;  Ahem  v.  Kings 
County,  80  Hun,  148. 

In  Market  v.  Queens  Couirrr,  where  plaintilTs 
intestate  lost  his  life  by  a  temporary  bridge  being 
out  of  repair  while  the  bridge  was  being  recon- 
structed between  the  counties  of  Queens  and  Kings, 
it  was  held  that  the  board  of  supervisors  were  exe- 
cuting a  certain  public  duty  imposed  upon  them  as 
the  proper  public  agents  in  that  particular  civil 
division  of  the  state,  and  that  a  county  could  not 
be  subjected  to  a  private  action  for  injuries  occur- 
ring in  or  by  reason  of  the  performance  of  the 
work.  It  was  further  held  that  N.  Y.  Laws  1802. 
chap.  086,  providing  that  a  county  is  a  municipal 
corporation,  and  that  an  action  to  enforce  any  lia- 
bility created  or  duty  enjoined  upon  it  or  upon  any 
of  its  officers  or  agents  for  which  It  is  liable,  or  re- 
cover damages  for  any  injuries  to  any  property  or 
rights  for  which  it  is  liable,  shall  be  in  the  name  of 
the  county,  did  not  import  any  greater  liability 
than  that  which  already  existed  before  the  passage 
of  the  law. 

In  Indiana,  Iowa,  Maryland,  and  Pennsylvania, 
counties  have  been  held  liable  for  Injuries  caused 
to  travelers  by  bridges  being  out  of  repair,  under 
an  implied  liability,  but  in  Indiana  a  long  line  of 
such  cases  has  been  now  overruled. 

Indiana. 

In  Jasper  County  Comrs.  v.  Allman  it  was 
held  that  a  county  was  not  liable  for  damages 
caused  by  negligence  of  its  officers  in  respect  to 
keeping  bridges  in  repair,  in  the  absence  of  any 
statute  imposing  a  liability.  In  this  case  all  the 
previous  cases  in  Indiana  holding  a  county  liable 
in  such  case  were  overruled,  and  it  was  held  that 
counties  are  instrumentalities  of  the  government, 
and  exercise  authority  given  by  the  state,  and  are 
no  more  liable  for  the  acts  or  omissions  of  their  of- 
ficers than  the  state. 

So,  following  that  case,  it  is  held  in  Johnson 
County  Comrs.  v.  Hemphill,  14  Ind.  App.  219,  Cow- 
an V.  Adams  County  Comrs.  142  Ind.  609,  that 
a  county  is  not  liable  for  injuries  caused  by  the 
defective  condition  of  an  approach  to  a  bridge. 

Nor  for  negligence  in  permitting  the  county 
bridge  to  become  out  of  repair.  Montgomery 
County  Comrs.  v.  Coffenberry,  14  Ind.  App.  701. 

But  in  Park  v.  Adams  County  Comrs.  8  Ind.  App. 
686,  under  the  previous  holding  of  the  courts  in 
this  state  a  county  was  liable  for  injuries  resulting 
from  the  negligence  of  the  con  tractor  employed  by 
the  county  to  repair  bridges,  who  failed  to  place 
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25  Hun,  20:  Alamango  v.  Albany  County 
Supers,  25  Hud,  551;  Symonda  v.  Clay  County 
Supers,  71  111.  355;  HoUenbeck  v.  Winnebago 
County,  95  111.  155,  85  Am.  Rep.  lb\\  Hamilton 
County  Omrs.  v.  Mighels,  7  Ohio  St.  109; 
Summers  y.  Daviess  County  Comrs.  108  Ind. 
262,  53  Am.  Rep.  512;  Downing  v.  Mason 
County,  87  Ky.  208;  Dosdall  v.  Olmsted 
County,  30  Minn.  06,  44  Am.  Rep.  185;  Brab- 
ham  V.  Hinds  County  Supers.  54  Miss.  868,  28 
Am.  Rep.  352;  Kincaid  ▼.  Hardin  County,  58 
Iowa,  480,  36  Am.  Rep.  236;  Sherboume  v. 
Tuba  County,  21  Cal.  118,  81  Am.  Dec.  151; 
Barnett  v.  Contra  Costa  County,  67  Cal.  W; 
CroweU  v.  Sonoma  County,  25  Cal.  818;  Rear- 
don  V.  St.  Louis  County,  86  Mo.  555;  Jhind- 
man  ▼.  St,  Charles  County,  110  Mo.  594. 

Even  a  municipal  corporation  proper,  as  a 
city  created  by  special  charter,  is  not  liable  for 


the  negligence  of  its  officers  and  agents,  except 
in  relation  to  a  certain  class  of  matters. 

Western  College  of  Homeopathic  Medicine  v. 
Cleveland,  12  Ohio  St.  875;  Ulrich  v.  St.  Louis, 
112  Mo.  188;  Maxmilian  v.  New  York,  62  N.  Y. 
160,  20  Am.  Rep.  468;  Ham  v.  New  York,  70 
N.  Y.  459;  Ogg  v.  Lansing,  85  Iowa,  495,  14 
Am.  Rep.  499;  Calwell  v.  Boone,  51  Iowa,  687, 
83  Am.  Rep.  154;  Blake  v.  Pontiae,  49  III.  App. 
548;  Buitrick  v.  Lowell,  1  Allen,  172,  79  Am. 
Dec.  721;  Wlieeler  v.  Cincinnati,  19  Ohio  St. 
19,  2  Am.  Rep.  368;  Brinkmeyer  v.  Evansville, 
29  Ind.  187;  Toomey  y,  Albany,  88  N.  Y.  8. 
R.  91;  Smith  v.  Rochester,  76  N.  Y.  506; 
Hafford  v.  New  Bedford,  16  Gray,  297;  FUher 
y,  Boston,  104  Mass.  87.  6  Am.  Rep.  196; 
PettingeU  v.  Chelsea,  161  Mass.  868,  24  L.  R. 
A.  426;  Howard  y,  W</rcester,  158  Mass.  426, 
12  L.  R.  A.  160;  Finch  v.   ToUd/o  Bd.  of  Edu, 


lights  or  barricades  to  warn  trayelers  of  the  dan- 
jrer. 

And  a  county  was  held  liable  for  neirllfirent'omis- 
sion  to  keep  in  a  reasonably  safe  condition  the 
bridges  on  the  public  highways.  Morgan  County 
Comrs.  y,  Pritcbett,  65  Ind.  68;  Pritobettv.  Morgan 
County  Comrs.  62  Ind.  210. 

And  a  county  was  held  liable  for  injuries  caused 
by  a  defectlye  bridge,  in  the  absence  of  express 
statutory  liability,  under  1  Ind.  Rev.  Stat.  1876« 
p.  239,  providing  that  the  board  of  county  commis- 
sioners shall  cause  all  bridges  therein  to  be  kept  in 
repair.  House  y.  Montgomery  County  Comrs.  60 
Ind.  580,  2B  Am.  Rep.  657. 

In  House  y.  Montgomery  County  Comrs.  60  Ind. 
580. 28  Am.  Rep.  657,  Russell  v.  Devon  County,  2  T. 
B.  667.  was  not  followed:  and  it  was  said  that 
Hamilton  County  Comrs.  y.  Mighels,  7  Ohio  St.  109, 
overruled  Brown  County  Comrs.  v.  Butt,  2  Ohio, 
3«8. 

In  an  action  for  injuries  caused  by  the  breaking 
down  of  a  bridge  from  hauling  a  heavy  load  over 
It,  evidence  that  if  the  bridcre  bad  been  kept  in 
good  repair,  as  originally  built,  it  would  have  sus- 
tained a  much  larger  load,  shoo  id  have  been  ad- 
mitted. Bonebrake  v.  Huntington  County  Comrs. 
141  Ind.  62. 

In  Fulton  County  Comrs.  v.  Rickel,  106  Ind.  50l« 
it  was  said  that  counties  are  liable  for  negligence 
respecting  county  bridges. 

In  State,  Roundtree,  y.  Gibson  County  Comrs.  80 
Ind.  478,  41  Am.  Rep.  821,  it  was  said  that  counties 
are  liable  for  injuries  received  because  of  negli- 
gence in  not  making  bridges  safe  for  travel. 

And  a  county  was  held  liable,  under  Ind.  Rey. 
Stat.  1881,  6  2862,  for  injuries  caused  to  plaintiff 
from  defects  in  a  bridge,  where  she  and  her  hus- 
band, a  good  and  careful  teamster,  were  driving* 
It  was  further  held  that  an  allegation  that  the 
bridge  was  on  a  public  highway  leading  into  a  city, 
at  or  near  the  city  limits  on  the  south  side  of  the 
city,  showed  that  the  bridge  was  not  within  the  city, 
and  that  it  was  the  duty  of  the  county  to  keep  It  in 
repairs.  So  it  was  held  that  Ind.  Rev.  Stat.  1881, 
6  2882,Rev.  Stat.  18M,  1 8282,  providing  that  the  town- 
ship superintendent  shall  place  a  warning  against 
fast  driving  at  the  end  ofTany  bridge  in  his  district 
whose  chord  is  less  than  25  feet,  does  not  relieve  the 
county  from  repairing  a  bridge  which  was  less 
than  25  feet.  It  was  also  held  that  the  allegation 
that  the  bridge  was  constructed  by  the  county 
avoided  the  presumption  that  it  was  a  township 
bridge.  Jackson  County  Comrs.  y.  Nichols,  139 
lDd.61L 

And  under  Ind.  Rev.  Stat.  1881  (Acts  1853,  p.  18, 
8  11),  providing  that  the  board  of  commissioners  of 
such  county  shall  cause  all  bridges  therein  to  be 
kept  in  repair,  a  county  was  held  liable  for  injuries 
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caused  by  negligently  suffering  a  bridge  to  remain 
out  of  repair,  although  such  action  was  not  au- 
thorized expressly  by  statute;  and  the  county  could 
not  escape  liability  by  showing  that  the  bridge  had 
been  built,  repaired,  and  maintained  by  township 
ofScials  aione,  and  had  never  been  recognized  as  a 
county  bridge  by  the  commissioners,  where  It  was 
erected  upon  and  part  of  a  public  highway  over 
which  the  board  of  commissioners  had  exclusive 
dominion.  Yaught  y.  Johnson  County  Comrs.  101 
Ind.  123. 

And  a  county  was  held  liable  in  Gibson  County 
Comrs.  y.  Emmerson,  95  Ind.  579,  for  negligence  In 
not  keeping  a  bridge  in  proper  repair  whereby  a 
party  was  Injured.  It  was  held  that  1  Ind.  Rev. 
Stat.  1876,  p.  239  (act.  March  8,  1855,  i  11),  proyiding 
that  the  boards  of  commissioners  of  the  respectlye 
counties  shall  cause  all  bridges  to  be  kept  in  repair, 
continuing  in  force  as  Rey.  Stat.  1881,  §  28^  was 
not  affected  by  act  March  2, 1888,  p.  62,  proyiding 
that  the  supervisors  of  roads  shall  carry  into  effect 
all  orders  of  the  trustee  of  the  township  touching 
highways  andlbridges  therein,  and  keep  the  same  in 
good  repair. 

And  a  county  was  liable  for  injuries  caused 
through  negligence  of  the  county  board  in  suffer- 
ing a  bridge  to  get  out  of  repair,  and  this  liability 
was  not  changed  by  the  act  of  1881,  proyiding  for 
the  superintendent  of  roads,  or  by  the  act  of  1888 
in  regard  to  counties.  Patton  v.  Montgomery 
County  Comrs.  98  Ind.  131. 

So,  evidence  of  repairs  made  by  the  county  on  a 
bridge  shortly  after  an  accident  was  competent  to 
show  that  the  bridge  was  a  county  bridge,  but  not 
for  the  purpose  ot  showing  negligence.  Shelby 
County  Comrs.  v.  Blair,  8  Ind.  App.  574. 

And  where  injuries  were  caused  by  negligence  in 
failing  to  keep  a  bridge  on  a  public  highway  in  re- 
pair a  county  was  held  liable  without  regard  to  the 
cost  of  the  repairs.  It  was  held  that  this  liability 
was  not  relieved  by  Ind.  acts  1888,  p.  68,  amended 
by  acts  1885,  p.  202,  §  3,  providing  that  if  the  prob- 
able  cost  of  constructing  and  repairing  any  bridge 
shall  exceed  $75,  the  township  trustees  of  the 
township  shall  notify  the  board  of  commissioners 
of  the  necessity  of  such  bridge  or  culvert;  and  if, 
in  the  opinion  of  the  county  commissioners,  the 
public  convenience  shall  require  the  building  or 
repairing  of  the  same,  they  shall  cause  the  same  to 
be  erected,  and  the  township  shall  pay  $75  of  the 
cost.  SuUivan  County  Comrs.  y.  Amett,  116  Ind. 
438. 

And  where  injuries  were  caused  by  negligence  in 
constructing  or  maintaining  a  public  bridge  a 
county  was  liable,  and  it  was  not  a  derense  to  show 
irregularities  in  the  proceedings  establishing  the 
highway  of  which  the  bridge  was  a  part.  Knox 
County.Comrs.  v.  Montgomery,  109  Ind.  69. 
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80  Ohio  St.  37,  27  Am.  Rep.  414;  Bill  v.  Bon- 
ion,  122  Mass.  844,  28  Am.  Rep.  882;  McKay 
V.  Buffalo,  9  Hun,  401.  Affirmed  74  N.  Y.  619; 
Qiwn»  V.  Parin,  5  Tex.  Civ.  App.  706;  Whit- 
field V.  Paris,  84  Tex.  482.  15  L.  R.  A.  788; 
Gurran  v.  Boston,  151  Mass.  505.  8  L.  R.  A. 
248;  Benton  v.  Boston  dtp  Hospital,  140  Mass. 
18.  64  Am.  Rep.  436. 

While  municipal  corporations  proper  may 
be  liable  in  cases  where  counties  would  not  be, 
still,  neither  can  be  held  liable  for  negligence 
of  Its  officers  or  agents  in  the  execution  of 
powers  conferred  for  the  public  good. 

The  officers  are  created  by  the  statute,  and 
the  officers'  powers  and  duties  defined  by  the 
statute,  and  they  are  public  officers,  perform- 
ing public  duties  by  virtue  of  the  statute,  and 
in  the  performance  of  those  duties  are  abso- 
lutely independent  of  the  board  of  supervisors. 
Whether  individually  they  would  be  liable  to 


a  private  person  for  negligence  or  not.  the 
county  certainly  cannot  be  liable  therefor. 

Bam  V.  I^eui  Tork,  70  N.  T.  459;  Smith  v. 
Rochester,  76  N.  Y.  506;  Bamber  v.  Roef tester, 
26  Hun,  587;  Curran  v.  Boston,  151  Mass.  505, 
8  L.  R.  A.  248. 

The  fact  that  the  asylum  received  a  small 
sum  from  the  sale  of  surplus  produce,  etc.,  of 
its  farm,  is  unimportant. 

Curran  v.  Bosto7t,  151  Mass.  505. 8  L.  R.  A. 
248;  Alamango  v.  Albany  County  Supers,  25 
Hun,  551;  People,  Society  of  New  York  Hospital, 
V.  Purdy,  126N.Y.  679. 

The  fact  that  the  plaintiff  was  an  employee 
at  the  asylum  when  she  was  injured  does  not 
affect  the  question  of  the  county's  liability. 

PettingeU  v.  Chelsea,  161  Mass.  868.  24  L.  R. 
A.  426. 

It  is  of  no  materiality  whether  in  fact  the 
a-^yium  derived  some  slight  revenue  from  pay- 


But  a  county  was  not  liable  for  injuries  cansed 
from  a  defective  bridge  or  culvert,  where  it  was 
DOjt  phown  over  what  the  bridge  spanned,  or  over 
what  it  constituted  a  passageway;  and  this  was  not 
cured  by  the  averment  that  *i:he  defendant  in  It^ 
corporate  capacity  had  supervision  over,  and  had 
control  of,  the  structure."  It  was  further  held  that 
the  allegation  that  the  plaintiCT  was  without  fault 
was  not  overcome  by  an  averment  that  the  plain- 
tiff attempted  to  pass  over  the  bridge  with  a  steam 
threshing  engine.  Clark  County  Comre.  v.  Brod, 
8Ind.App.66&. 

And  where  the  bridge  was  within  a  city,  formed 
one  of  its  streets,  and  it  was  not  shown  that  it  be- 
longed to  the  county,  or  that  it  was  its  duty  to 
keep  it  in  repair.  Spioer  v.  Elkhart  County  Comis. 
126  Ind.  800. 

In  Goshen  v.  Myers,  119  Ind.  IM,  it  was  said:  ''It 
has  often  been  held  by  this  court  that  it  is  the  duty 
of  the  counties  in  this  state  to  keep  their  bridges 
In  repair,  and  that  they  are  liable  In  damages  to 
those  injured,  without  their  fault,  for  a  neglect  of 
that  duty.  .  .  .  But  the  county  is  not  liable  for 
a  failure  to  keep  in  repair  bridges  over  which  the 
board  of  commissioners  has  no  controL" 

In  Shelby  County  Comrs.  v.  Deprez,  87  Ind.  600. 
it  was  said  that  a  county  was  liable  for  injuries 
caused  by  defective  approaches  to  bridges:  but  in 
this  case  the  petition  failed  to  show  that  the  bridge 
was  a  part  of  a  public  highway.  As  to  whether  a 
county  could  be  held  liable  for  a  bridge  in  a  city 
was  not  decided. 

Where  the  question  was  as  to  notice  of  defects,  a 
county  was  held  liable  for  injuries  caused  by  the 
negligent  construction  of  a  bridge,  and  it  was  no 
defense  that  the  bridge  had  been  safely  used  for 
thirteen  years.  Where  it  was  shown  that  the  bridge 
was  negligently  constructed  so  as  to  be  unsafe,  it 
was  not  necessary  to  allege  that  the  county  had 
notice  of  its  condition.  Wabash  County  Comrs.  v. 
Pearson,  120  Ind.  426. 

And  in  an  action  against  a  county  for  negligence 
in  not  keeping  a  county  bridge  in  repair,  it  Is  not 
necessary  to  allege  that  the  board  of  supervisors 
had  notice  of  the  condition  of  thd  bridge,  and  it  is 
no  defense  that  the  bridge  had  been  built  and 
maintained  by  the  township,  and  that  they  have 
sufficient  means  to  keep  it  in  repair,  as  it  is  the  duty 
of  the  board  of  commissioners  under  Ind.  Rev. 
Stat.  1881,  »  2892,  and  the  act  of  March  3,  1H83,  did 
not  relieve  the  county.  Allen  County  Comrs.  v. 
Bacon,  06  Ind.  8l. 

So,  a  county  was  liable  for  injuries  caused  by  a 
defective  bridge  where  its  proper  officers  did  not 
exercise  reasonable  care  in  ascertaining  the  condi- 
tion, and  repairing  the  same.  It  was  held  that  no- 
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tioe  might  be  Inferred  where  defects  existed  for 
such  length  of  time  that  the  county  by  the  exercise 
of  reasonable  care  could  have  discovered  the  same* 
Howard  County  Comrs.  v.  Legg,  HO  Ind.  470. 

So,  a  county  was  liable  for  the  breaking  down  of 
a  bridge,  where  it  had  been  built  for  seven  or  eight 
years,  and  the  county  had  been  petitioned  to  erect 
a  new  bridge,  the  present  one  being  unsafe,  the 
timbers  having  been  placed  upon  the  ground  and 
rotted.  The  duration  of  time  and  manner  of 
structure  was  held  to  be  notice  to  the  county  of  its 
dangerous  character.  Bonebrake  v.  Huntington 
County  Comrsi  141  Ind.  62. 

And  where  the  county  not  only  negligently  used 
unfit  and  unsafe  material,  but  during  eight  years 
of  use  and  exposure  to  the  elements  made  no 
inspection  of  It,  and  the  defects  were  of  such  a 
character  as  to  be  easily  discernible  on  inspection, 
it  was  held  liable.  Allen  County  Comrs.  v.  Crevis- 
ton,  188  Ind.  80. 

So,  a  county  was  liable  for  injuries  caused  by 
negligence  in  not  keeping  a  county  bridge  in  re- 
pair. It  was  held  that  notice,  express  or  implied, 
on  the  part  of  the  county  should  be  shown  in  order 
to  recover  for  failure  to  repair.  It  was  said  that  a 
county  adopting  a  bridge  erected  by  others  would 
be  bound  to  the  same  extent  as  though  it  originally 
constructed  It;  but  that  if  it  was  a  township  bridge 
the  county  would  not  be  liable.  Howard  County 
Comrs.  V.  Legg,  96  Ind.  623,  47  Am.  Rep.  800. 

And  a  county  was  liable  for  injuries  caused  by 
failure  to  keep  a  bridge  in  repair,  where  a  horse 
was  frightened  by  a  crooked  log  placed  at  the  cor- 
ner of  the  bridge  to  keep  the  earth  from  washing 
away,  and  there  was  no  railing,  and  it  was  shown 
that  two  members  of  the  county  board  had  crossed 
the  bridge  some  months  before,  but  had  not  noticed 
that  there  was  no  railing.  It  was  further  held  that 
Ind.  Rev.  Stat.  1881,  6  2802,  requiring  county  boards 
to  keep  bridges  on  public  highways  in  repair,  was 
not  repealed  by  act  of  1885,  and  that  the  duty  rest- 
ing on  the  county  board  to  repair  bridges  applied 
to  approaches  and  railings  where  the  same  were 
needed  to  make  a  bridge  reasonably  safe  for  travel 
by  those  who  exercised  ordinary  care.  Sullivan 
County  Comrs.  v.  SIsson,  2  Ind.  App.  811. 

Where  a  county  was  held  liable  for  injuries  from 
a  defective  bridge  it  was  further  held  that  It  was 
no  defense  to  show  that  the  plaintiff  was  driving  in 
the  dark.  Jackson  County  Comrs.  v.  Nichols,  180 
Ind.  611. 

And  where  a  recovery  was  bad  for  injuries 
caused  by  a  bridge  being  out  of  repair,  and  the 
verdict  was  that  "had  the  timber  in  said  bridge 
been  sound  the  same  would  have  carried  said  load 
over  safely,^^  and  the  verdict  did  not  show  that  the 
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Jng  imtieiits  admitted  by  agreement  made  be- 
tween the  warden  and  individuals. 

Benton  ▼.  Boston  City  Hospital,  140  Mass. 
18,  54  Am.  Rep.  486;  Dowm  v.  Harper  Hos- 
pital, 101  Mich.  555. 25  L.  R.  A.  (H)2;  McDonald 
y.  ManaehutetU  Gen,  Hospital,  120  Mass.  435, 
^l  Am.  Rep.  529;  Murtaugh  v.  St.  Louis,  44 
Mo.  479. 

Defendant  owed  p1ainti£F  no  duty  in  the  way 
of  furnishing  a  finger  bar  or  guard. 

Hiekey  y.  Taaffe,  105  N.  Y.  26;  Saeenep  v. 
Berlin  d  J.  Envelope  Co.  101 N.  Y.  520,  54  Am. 
Rep.  722;  Barley  y.  Buffalo  Car  Mfg,  Co.  142 
N.  Y.  31;  JSisro  Y.\Lehigh  d  H.  R  Co.  145  N.  Y. 
296;  French  y.  Aulls,  72  Hun,  442. 

Defendant  owed  no  duty  to  plaintiff  to  pro- 
vide any  device  for  shifting  the  belt  other  than 
was  furnished. 

Even  if  it  were  the  duty  of  defendant  to  pro- 
vide safeguards,  and  the  same  had  been  pro- 
vided, the    accident  would   not   have   been 


averted,  and  whether  the  injuries  to  plaintiff 
would  have  been  different  or  less  severe  is 
merely  conjecture. 

Pauley  v.  ^eam  Qauge  dt  Lantern  Co.  181  N. 
Y.  90.  15  L.  R.  A.  194;  Bahcock  v.  Fitehburg  R. 
Co.  140  N.  Y.  808. 

The  warden  was  a  physician,  not  a  machin- 
ist. He  was  selected  for  that  position,  not  be- 
cause of  his  knowledge  of  machinery,  but  be- 
cause of  his  knowledge  of  the  proper  method 
of  treating  the  insane.  The  asvlum  was 
primarily  a  hospital,  and  the  laundry  depart- 
ment, like  the  kitchen  department,  was  but  an 
incident.  The  rule  of  duty  therefore  to  be 
applied  in  this  case  is  the  rule  applicable  where 
the  master  and  servant  are  to  be  charged  with 
equal  knowledge  and  ignorance. 

Marsh  v.  Chickering,  101  N.  Y.  396;Thomp. 
Neg.  1009;  Frenefi  v.  AuUs,  72  Hun.  442;  Se». 
field  V.  Vacuum  Oil  Co.  75  Hun,  209. 

The  injury  sustained  by  plaintiff  resulted 


load  was  unusual,  tbe  deoeased  was  held  not  gruUty 
of  contributory  oeRJlgenoe.  Allen  Oouoty  Comrs. 
V.  OevistOD.  188  Tnd.  88. 

And  tbe  petition  stated  a  cause  of  action  where  it 
4Uleged  tbe  ne(rli«rent  use  of  defective  material  la 
tbe  construction  of  a  bridflre,  and  the  failure  to 
keep  the  same  in  repair,  whereby  an  enffine,  boiler, 
aod  wacron  fell  through  the  bridge,  without  fault 
^r  negligence  on  the  part  of  plaintllTs  intesuite* 
'Causing  his  death.  It  was  held  that  the  attempt  to 
•croes  the  bridge  with  an  engine,  boiler,  and  wagon 
was  not  negligence  per  ae,  Allen  Coun  ty  Comrs.  v. 
•  Creviston,  138  Ind.  88. 

And  it  was  held  that  if  tbe  county  was  bound  to 
know  of  tbe  defective  condition  of  tbe  bridge  by 
reason  of  the  long  continuance  of  such  condition 
thin  wx>uld  not  bbarge  the  deceased,  and  contribu- 
tory negligence  was  not  shown  by  hauling  an 
engine  weighing  over  11,000  pounds,  where  the  de- 
•oeased  had  threshed  in  that  neighborhood  for  three 
years,  and  had  used  tbe  bridge  a  few  days  before, 
and  did  not  know  that  it  was  unsafe,  and  examined 
it  carefully  before  attempting  to  cross.  La  Porte 
County  Comrs.  v.  Ellsworth,  0  Ind.  App.  566. 

And  where  traction  engines  were  In  use  in  the 
neighborhood  for  many  years  previous  to  the  con- 
-struction  of  the  bridge,  it  was  held  that  the  bridge 
was  presumed  to  have  been  built  in  anticipation  of 
taking  such  engines  over  it.  Bonebrake  v.  Hunt- 
ington County  Comrs.  141  Ind.  62. 

8o,  a  county  was  liable  for  injuries  caused  from 
a  defective  bridge,  although  plaintiff  had  knowl- 
edge of  the  kind  of  timber  of  which  the  bridge' was 
constructed,  and  of  the  length  of  time  the  timbers 
had  been  in  the  bridge,  as  be  would  have  tbe  right 
^  assume  that  tbe  decayed  timber  would  be  re- 
moved and  tbe  defects  repaired.  Apple  v.  Marlon 
County  Comrs.  127  Ind.  563. 

But  in  Vermillion  County  Comrs.  v.  Cblpps,  IBl 
Ind.  66, 16  L.  R.  A.  228,  where  a  man  was  killed  in 
hauling  a  traction  engine  over  a  bridge,  and  tbe 
bridge  had  been  built  for  about  fifteen  years  before 
traction  engines  were  used  on  highways,'and  it  was 
tested  about  two  weeks  before  tbe  accident  by  tbe 
^»unty  expert,  it  was  held  that  if  he  made  a  mis- 
take the  county  cannot  be  charged  with  negligence 
by  reason  of  such  mistake.  'The  duty  of  the 
county  was  to  exercise  reasonable  care  in  selecting 
a  proper  person  to  examine  and  repair  tbe  bridge* 
and  to  require  of  him  the  exercise  of  his  skill,  and 
if  it  did  so,  and  tbe  bridge  still  remained  unsafe,  the 
•county  was  not  liable,**  and  it  was  error  to' allow 
the  plaintiff  to  prove  that  it  was  usual  and  ordi- 
nary for  traction  engines  to  pass  over  other  high- 
ways and  bridges  than  tbe  one  In  controversy,  and 
the  fact  that  one  engine  had  passed  over  this  bridge 
^  L.  R.  A. 


shortly  before  this  accident  did  not  make  that  the 
usual  and  ordinary  mode  of  travel  over  it.  It  was 
held  that  one  who  uses  a  bridge  and  subjects  the 
same  to  an  extraordinary  strain  cannot  recover 
damages. 

And  a  county  was  not  liable  for'damages  for  in- 
juries caused  by  a  public  bridge  being  out  of  repair 
and  dangerous,  where  tbe  plaintiff  knew  that  such 
was  its  condition,  although  the  bridge  was  t)elng 
used  by  the  public  and  plaintiff  exercised  care  in 
going  upon  It.  Morrison  v.  Shelby  County  Comrs. 
116  Ind.  481. 

And  it  was  no  defense  that  the  bridge  was  over 
an  artificial  ditch,  as  the  county  should  keep  all 
bridges  upon  higbways  safe  regardless  of  the  kind 
of  stream  or  ditch  which  they  span.  Howard 
County  Comrs.  v.  Legg,  110  lod.  479. 

And  a  county  is  liable  whether  the  bridge  Is  on  a 
natural  or  artificial  watercourse.  Jackson  County 
Comrs.  V.  Nichols,  138  Ind.  611. 

An  in  an  action  for  causing  death  by  want  of  a 
railing  over  a  county  bridge  across  a  mlU  race  on  a 
highway,  where  tbe  horse  shied  and  tbere  was  no 
railing,  an  allegation  in  the  complaint  that  the 
bridge  complained  of  was  constructed  at  a  point 
**where  the  defendant  had  the  right  to  and  it  was 
its  duty  to  construct  it,"  was  a  conclusion,  and  did 
not  show  that  the  county  had  authority  to  build 
it;  but  another  allegation  that  the  bridge  com- 
plained of  was  a  part  of  a  public  highway  in  said 
county,  and  was  situated  and  located  over  and 
acrossTa  mill  race  througb  which  a  large  quantity 
of  water  flowed  rapidly,  was  sufficient  to  show 
that  it  was  a  county  bridge  within  the  meaning  of 
Ind.  Stat.  1881,  fi  2802,  providing  that  tbe  board  of 
county  commissioners  shall  cause  all  bridges  in  the 
county  to  be  kept  in  repair,  and  M  2880,  2885,  au- 
thorizing such  board  to  erect  bridges  over  streams 
and  watercourses.  Evidence  that  tbe  county  board 
exercised  control  over  it  by  looking  after  and  re- 
pairing it  was  competent  for  tbe  purpose  of  show- 
ing tbat  it  had  adopted  it  and  considered  it  a  part 
of  tbe  highway.  Shelby  County  Comrs.  v.  Blair, 
8  Ind.  App:  574. 

And  in  thatrcase  it  was  held  that  the  law  was  set- 
tled in  Indiana  tbat  tbe  board  of  commissioners  are 
required  to  keep  all  bridges  in  the  county  over 
watercourses,  either  natural  or  artificial,  which 
are  part  of  the  highway,  and  a  failure  on  the 
part  of  tbe  county  in  the  performance  of  this 
duty  renders  the  county  liable  to  a  traveler  for 
damages. 

And  a  county  was  liable  for  injuries  caused  by 
defects  in  a  bridge  over  a  natural  watercourse  on 
a  highway,  under  Ind.  Bev.  Stat.  1881,  §  2802,  provid- 
ing that  the  board  of  commissioners  of  such  county 
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from  conditioDS,  thoriskof  which  was  assumed 
by  plaintiff  when  she  entered  into  the  employ- 
ment of  operating  the  manele. 

Hickey  v.  Taaffe,  105  NT  Y.  26;  Buckley  v. 
Qutta  Percha  d  Rubber  Mfg.  Co,  113  N.  Y.  540; 
Ogley  v.  Jftfe«,  139  N.  Y.  458;  Appel  v.  Buffalo, 
N.^T.  diP,  E.  Co,  111  N.  Y.  550;  Crown  y.  Orr, 
140  N.  Y.  450;  DeForeat  v.  Jeteett,  88  N.  Y. 
264;  Cowhill  v.  Eoberte,  71  Hun.  127;  French  v. 
AulU,  72  Hun,  442. 

The  very  accident  suggests  carelessness  on 
plaintiff's  part,  and  she  is  bound  to  prove  her 
ireedom  from  nefa:ligence,  which,  ve  submit, 
she  has  failed  to  do. 

Babcock  v.    Fitchburg    R,    Co,    140  N.  Y. 


Bartlettf  J.,  delivered  the  opinion  of  the 
court: 
The  plaintiff  appeals  from  an  order,  made 


on  a  motion  heard  at  the  general  term  in  the 
first  instance,  granting  a  new  trial  after  verdict 
at  the  Monroe  circuit  m  her  favor. 

The  plaintiff,  an  employee  of  the  Monroe 
County  Insane  Asylum,  was  severely  injured 
while  operating  a  machine  known  as  a  steam 
mangle,  which  was  used  in  the  laundry. 

At  the  trial  it  was  insisted  on  behalf  of  the 
defendant  that  the  county  of  Monroe  was  not 
liable  in  anv  event;  that  assuming  its  liability, 
the  plaintiff  had  failed  to  make  out  a  cause  of 
action. 

As  we  are  of  opinion  that  the  county  of 
Monroe  is  not  liable  under  the  facts  as  disclosed 
in  this  record,  it  is  unnecessary  to  determine 
whether  the  plaintiff  was  entitled  to  go  to  the 

The  plaintiff  was  injured  February  11, 189t. 
Before  this  action  was  commenced  the  county 
law  of  1892  was  in  force,  but  it  is  unnecessary 


shall  cause  all  bridges  therein  to  be  kept  In  repair. 
Parke  County  Comrs.  v.  Waener,  188  Ind.  609. 

In  Parke  County  Oomrs.  v.  Wagner,  138  Ind.  000, 
It  was  said:  '*The  csaaes  in  this  state  are  in  confusion 
upon  this  question,  many  apparently  boldinff  that 
the  liability  arises  from  the  fact  that  the  bridgre 
forms  a  part  of  the  highway,  and  not  depending 
upon  the  size  of  the  bridge  or  the  character  of  the 
stream  or  body  of  water  crossed  by  it.  Sullivan 
County  Comrs.  v.  Amett,  116  Ind.  438;  Hamilton 
County  Comrs.  v.  State,  Stephenson,  118  Ind.  179; 
Knox  County  Comra.  v.  Montgomery,  109  Ind.  09; 
Yaught  y.  Johnson  County  Comrs.  101  Ind.  128; 
AUen  County  Comrs.  v.  Bacon,  90  Ind.  81;  Qlbeon 
County  Comrs.  v.  Emmerson,  95  Ind.  579;  Howard 
County  Comrs.  v.  Legg,  98  Ind.  623, 47  Am.  Kep.  390; 
Madison  County  Comrs.  ▼.  Brown,  89  Ind.  48: 
Morgan  County  Comrs.  v.  Pritchett,  85  Ind.  08; 
House  V.  Montgomery  County  Comrs.  00  Ind.  680, 
28  Am.  Rep.  067;  Harris  v.  Vigo  County  Comrs.  121 
Ind.  299;  Owen  County  Comrs.  v.  Washington  Twp. 
121  Ind.  879,  and  probably  other  oases.  In  Howard 
County  Comrs.  v.  Legg,  110  Ind.  479,  and  Boone 
County  Comrs.  v.  Mutohler,  137  Ind.  140,  it  was  ex- 
pressly held  that  the  size  of  the  bridge,  and  the 
character  of  the  stream  or  ditch  crossed  were  un- 
important if  the  bridge  was  a  part  of  the  public 
highway,  and  liability  was  extended  to  bridges 
crossing  ditches  for  the  drainage  of  wet  lands.  In 
Carroll  County  Comrs.  v.  Bailey,  122  Ind.  40;  Clark 
County  Comrs.  v.  Brod,  8  Ind.  App.  686;  Shelby 
County  Comrs.  v.  Castetter,  7  Ind.  App.  309;  Shelby 
County  Comrs.  v.  Blair,  8Ind.  App.  674,— it  was  held 
that  Hev.  Stat.  1881,  6  2892  (Rev.  Stat.  1894,  «  8282), 
should  be  construed  in  connection  with  other  pro- 
visions of  the  statute  requiring  counties  to  build 
and  repair  bridges,  and  when  so  construed  the  au- 
thority of  the  counties  was  to  build  bridges  only 
over  watercourses,  and  the  duty  of  oountlee  was 
only  to  repair  such  bridges  as  they  were  authorized 
to  build.  The  latest  decision  by  this  court  is  that  of 
Boone  County  Comrs.  v.  Mutchler,  187  Ind.  14A.  and 
if  we  found  it  necessary  to  reconcile  the  coni:^ct 
suggested,  and  to  adhere  to  the  holding  in  that  case, 
it  would  be  unnecessary  to  decide  whetller  the  def- 
initions of  a  watercourse  given  by  the  trial  court 
in  this  case  were  correct,  since  they  could  in  no 
way  have  harmed  the  appellant,  but  would  have 
required  more  from  the  appellee  than  necessary  to 
establish  his  cause  of  action."  And  the  court  con- 
cludes *'The  channel  should  have  a  supply  of  living 
water,  though  it  is  not  necessary  that  the  supply 
should  be  sulficient  at  all  times,  or  most  of  the  time, 
to  flow  the  entire  length  of  the  channel." 

A  county  was  liable  for  injuries  caused  by  the  neg- 
ligent construction  of  a  bridge  over  a  ditch,  under 
Ind.  Rev.  StaL  1881,  6  2892,  providing  that  the  board 
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of  commissioners  of  such  county  shall  cause  all 
bridges  therein  to  be  kept  in  repair,  where  plain- 
tilTs  horse  was  frightened  by  a  hog  in  a  ditch  on  a 
free  gravel  road,  a  public  highway,  and  backed  the 
buggy  over  the  side  of  the  bridge,  there  being  no 
railing  to  protect  the  same.  It  was  held  that 
another  allegation  that  the  county  negligently  per- 
mitted the  adjoining  owner  to  allow  his  animals  to 
run  in  the  ditch,  thereby  frightening  the  horse, 
stated  no  cause  of  action;  but  this  did  not  affect  the 
cause  of  action  as  to  the  construction  of  the  bridge, 
or  relieve  the  county  from  liability.  It  was  also 
held  that  it  was  not  necessary  to  allege  notice  where 
the  cause  of  action  arose  from  faulty  construction. 
It  was  further  held  that  the  fact  that  the  horse  was 
driven  by  plalntiff^s  daughter,  a  married  woman 
who  was  a  skilful  driver,  did  not  show  contribu- 
tory negligence.  Boone  County  Comrs. V.  Mutohler,. 
137  Ind.  140. 

But  in  an  action  for  injuries  caused  by  the  break- 
ing down  of  a  bridge  a  demurrer  was  prop- 
erly overruled  to  an  answer  averring  '*that  th& 
bridge  or  culvert  complained  of  was  not  a  bridge 
or  structure  which  spanned  a  watercourse  with 
defined  bed  and  banks;  but  was  a  small  bridge 
or  culvert  made  to  carry  the  surface  water  from 
gald  road  away  from  it  after  heavy  rains,"  as  under 
a  general  denial  in  the  answer  these  facts  might  t>e 
proved.  Bonebrake  v.  Huntington  County  Comrs. 
141  Ind.  02. 

A  county  was  not  liable  for  damages  resulting 
from  a  defective  bridge  described  as  one  ^'spanning 
a  ditch  which  made  a  deep  break  in  said  highway,'** 
and  *'which  was  a  natural  outlet  for  surface  water 
from  adjoining  lands,  and  for  waters  that  flowed 
from  under  a  railroad  near  by,  being  dry  portions- 
of  the  year  only."  Heinhart  v.  Martin  County 
Comrs.  9  Ind.  App.  672. 

In  Reinhart  v.  Martin  County  Comrs.  9  Ind.  App. 
5?^  the  case  of  Boone  County  Comrs.v.  Mutchler,  1117. 
Ind.  140,  was  distinguished,  as  in  that  case  the  dltoh 
was  regarded  as  a  public  ditch,  and  it  was  con- 
structed by  the  board  of  commissioners  as  a  part  of 
a  free  gravel  road. 

In  an  action  to  recover  damages  for  injuries  from 
an  unsafe  bridge,  it  must  be  alleged  that  the  un* 
safe  condition  of  the  bridge  was  the  cause  of  the 
Injury.  An  allegation  that  the  bridge  was  unsafe, 
and  the  plaintiff *s  horse  was  injured,  was  held  not 
to  show  any  connection  between  the  two  things- 
Harris  V.  Vigo  County  Comrs.  ISSl  Ind.  299. 

And  a  county  was  liable  for  negligence  in  allow- 
ing a  slab  bridge  over  a  pond  to  remain  out  of  re- 
pair, causing  injury,  and  the  fact  that  it  was  in 
this  condition  for  six  months  was  suflScient  to  im- 
ply notice.  A  recovery  was  not  prevented  by  the- 
fact  that  plaintiff  knew  that  it  was  somewhat  out 
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to  examine  its  provisions,  as  the  status  of  the 
county  of  Monroe  on  the  11th  day  of  February, 
1891,  must  detenoine  its  liability. 

Prior  to  the  year  1868  the  county  of  Monroe 
cared  in  part  for  its  insane  in  a  department  of 
the  county  poorhouse.  By  chapter  82,  Laws 
of  1863»  it  was  enacted  that  the  insane  asylum 
of  the  county  of  Monroe  should  be  a  separate 
and  distinct  institution  from  that  of  the  Monroe 
county  poorhouse,  and  the  board  of  supervisors 
were  placed  in  control  and  authorized  to  elect 
a  warden,  who  was  to  hold  office  for  three 
years,  and  a  board  of  three  trustees  for  a  like 
term. 

The  warden  was  constituted  the  chief  offi- 
cer of  the  asylum,  subject  to  the  regulations 
established  by  the  board  of  supervisors;  all 
purchases  for  the  asylum  were  to  be  made  by 
the  warden  under  the  direction  of  the  trustees; 
all  contracts  with  the  attendants  and  assistants 


were  to  be  made  in  the  official  names  of  the 
trustees;  the  warden  was  also  required  to  make 
out  and  deliver  to  the  trustees  annually  an  in- 
ventory of  all  property  belon^nff  to  the  asylum ; 
the  warden  was  also  authorized  to  make  con- 
tracts for  the  support  of  insane  persons  of  the 
county,  and  by  the  direction  of  the  board  of 
supervisors'or  the  trustees  to  demand  from  'the 
state  lunatic  asylum  All  persons  who  were 
chargeable  to  the  county  of  Monroe  or  to  any 
town  or  city  in  the  county.  i.  _,; 

It  was  further  provided  that  no  insane  person 
residing  in  the  county  of  Monroe  and  likely 
to  become  a  county  charge  should  thereafter 
be  admitted  to  the  state  lunatic  asylum  without 
the  written  consent  of  the  trustees  of  the  Mon- 
roe county  asylum  or  the  chairman  of  the 
board  of  supervisors. 

By  chapter  688,  Laws  of  1870,  it  was  made 
the  duty  of  the  trustees  to  determine  all  ques- 


of  repair.  Madison  County  Comrs.  v.  Brown.  89 
Ind.48. 

And  a  county  was  liable  for  injuries  caused  from 
a  defective  bridge  on  a  public  highway  wbich 
spanned  a  watercourse.  La  Porte  County  Comrs. 
V.  Ellsworth,  9  Ind.  App.  666. 

In  Parke  County  Comrs.  v.  Sappeufleld,  10  lud. 
App.  609,  where  a  recovery  was  allowed  for  negli- 
gent failure  to  erect  and  maintain  suitable  railings 
upon  a  county  bridge,  it  was  held  that  the  evidence 
was  sufficient  to  authorize  the  jury  to  find  that  the 
bridge  was  constructed  over  a  natural  watercourse 
—a  '^branch/'  as  one  of  the  witnesses  styled  it. 

And  a  verdict  for  damages  for  injuries  from  fail- 
ure to  erect  barriers  on  a  bridge  was  not  set  aside 
on  conflicting  evidence.  Parke  County  Comrs.  v. 
Sappenfleld,  10  Ind.  App.  609. 

But  a  county  was  not  liable  for  damages  caused 
by  a  defective  culvert  on  a  public  highway,  where 
Such  culvert  drained  water  from  a  ravioe  only  in 
case  of  rain,  under  Ind.  Rev.  Stat.  1881,  S  2885,  re- 
quiring the  county  commissioners  to  repair  or 
build  bridges  over  watercourses.  This  was  held 
not  to  be  a  watercourse,  and  a  distinction  was 
noade  between  the  care  required  for  bridges  and 
highways.  Carroll  County  Comrs.  v.  Bailey,  122 
Ind.  4A. 

Iowa, 

In  Iowa  counties  are  held  liable  for  failure  to  ex- 
ercise care  in  the  construction  or  repair  of  county 
bridges  and  a  notice  to  any  one  of  the  county 
agents  or  officers  will  render  the  county  liable  for 
injuries  thus  caused.  TUs  rule  has  been  limited  to 
bridges  of  such  size  as  the  county  should  take  care 
of,  and  does  not  extend  to  small  bridges. 

And  a  county  was  liable  for  injuries  caused  by  a 
def  ecti  ve  bridge.  In  this  case  the  court  recognized 
that  the  question  was  one  upon  which  there  was 
ooofliot,  but  refused  to  change  the  rule  of  that 
state.  It  was  held  that  the  county  was  bound  to 
exercise  such  care  as  reasonably  prudent  and  care- 
ful men  used  in  theloonduct  and  management  of 
their  own  affairs  of  like  importance.  Cooper  v. 
Mills  County,  69  Iowa,  360. 

And  in  this  case  where  the  court  instructed  the 
jury,  in  substance,  that  if  the  bridge  was  properly 
built,  though  from  a  plan  in  the  builder's  head, 
such  plan  will  be  sufficient,  and  a  juryman  wrote 
on  a  paper  pinned  to  that  part  of  the  instruction 
>*not  sufficient,"  such  writing  was  held  to  be  only 
an  irregularity,  and  did  not  have  the  force  of  a 
special  verdict,  although  perhaps  some  of  the  jury 
may  have  understood  that  as  an  interrogatory. 

Where  an  action  was  brought  for  $20,000  damages 
for  in  ju  ries  caused  by  a  defective  bridge,and  the  pe- 
tition was  amended  increasing  the  claim  to  $36,000, 
89L.R.  A. 


and  the  amendment  was  not  filed  within  two  years 
from  the  time  the  cause  of  action  occurred,  as  re- 
quired by  statute  for  bringing  an  action,  and  the 
action  was  brought  within  the  proper  time,  the 
amendment  was  properly  allowed,  and  a  recovery 
could  be  had  for  damages  within  the  amount 
claimed  in  the  petition  and  amended  petition. 
Cooper  V.  Mills  County,  69  Iowa.  360. 

And  evidence  by  an  expert  bridge  builder  as  to 
the  effect  of  decay,  and  the  ordinary  life  of  bridge 
timt)er,  was  held  competent  as  tending  to  show  no- 
tice to  the  county  of  defects,  and  it  was  further 
held  that  a  county  should  provide  a  competent  per- 
son to  inspect  the  bridges  if  the  board  had  not 
that  skill.  Morgan  v.  Fremont  County,  93  lowa^ 
644. 

A  notice  to  one  of  the  board  of  supervisors  of  a 
county  for  defects  in  a  bridge  is  notice  to  the 
county,  where  it  is  the  duty  of  the  board  to  act, 
and  a  meeting  of  the  board  is  held  after  the  no- 
tice and  before  the  accident.  Morgan  v.  Fremont 
County,  92  Iowa,  644. 

A  verdict  for  $1,000  was  held  not  excessive  for  in- 
juries caused  by  defective  bridges,  where  plaintiff 
was  lamed,  his  jaw  injured,  some  teeth  broken,  and 
his  injuries  caused  much  suffering.  Morgan  v. 
Fremont  County,  92  Iowa,  644. 

A  county  was  liable  for  negligence  in  the  con- 
struction of  a  bridge,  and  was  required  to  exercise 
reasonable  skill  and  care  in  adopting  a  plan,  and  it 
could  not  negligently  or  carelessly  adopt  an  un- 
safe and  insufficient  plan  on  account  of  its  cheap- 
ness, and  be  allowed  to  escape  all  liability  for  dam- 
ages resulting  from  the  insufficiency  of  the  plan. 
It  was  also  held  that  the  bridge  may  have  been 
built  so  long  and  become  so  old  that  the  defendant 
in  the  exercise  of  ordinary  care  and  prudence 
ought  to  have  known  that  it  would  in  such  time 
become  rotten  and  unsafe:  and,  further  that  if  the 
members  of  the  county  board  did  not  possess  the 
requisite  skill  to  discharge  the  duty  of  inspection, 
then  it  was  the  duty  of  the  board  to  appoint  or  pro- 
vide someone  possessing  such  skill,  and  to  have  all 
county  bridges  under  their  care  examined  as  fre- 
quently as  a  man  of  ordinary  prudence  and  care 
would  deem  necessary  for  the  safety  of  the  public*- 
But  it  was  further  held  that  if  the  bridge  had  stood 
for  a  period  greater  than  the  average  life  of  timber 
of  which  it  was  composed,  and  had  been  rotten  and 
unsafe  for  some  months,  the  county  would  not  be 
liable  unless  some  member  of  the  board  in  the  ex- 
ercise of  reasonable  care  should  have  known  of 
such  condition.  Ferguson  v.  Davis  County,  67  Iowa, 
801. 

In  Huff  V.  Poweshiek  County,  60  Iowa,  629,  it  was 
held  that  it  was  a  question  for  the  jury  whether  the 
county  was  negligent  in  allowing  bridge  timbers- 
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tioDs  in  relation  to  the  indigent  insane  as  to 
whether  their  maintenance  was  properly  a 
^charge  upon  a  specified  town  within  the  county 
<of  Monroe,  or  upon  the  city  of  Rochester,  or 
upon;the  county  of  Monroe;  the  trustees  were 
also  empowered  when  any  lunatic,  not  indi- 
gent, was  placed  in  the  asylum,  to  charge  his 
•estate,  or  the  person  legally  responsible,  for  his 
maintenance,  and  to  collect  the  same. 

It  will  thus  he  observed  that  the  county  of 
Monroe,  bein^  legally  chargeable  as  one  of  the 
•political  divisions  of  the  state  with  the  care  of 
its  insane,  saw  fit  in  1868,  with  the  consent  of 
the  legislature,  to  undertake  the  discbarge  of 
•that  duty  through  the  instrumentality  of  a 
-county  asylum. 

In  other  words,  the  county  of  Monroe  from 
that  time  shared  with  the  state  the  burden  of 
caring  for  the  insane,  withdrew  from  the  state 
lunatic  asylum  all  indigent  insane  for  whose 
maintenance  it  was  liable,  and  secured  legisla- 


tion requiring  all  the  pauper  insane  of  the 
county  to  enter  its  own  asylum. 

When  an  insane  person  is  deprived  of  hia 
liberty  and  the  custody  of  his  property,  placed 
in  close  confinement,  and  separated  from  fami- 
ly and  friends,  it  is  an  extreme  exercise  of  the 
police  power  by  the  state,  or  some  political  di- 
vision thereof,  for  the  protection  of  society  and 
to  promote  the  best  interests  of  the  unfortunate 
victim  of  mental  alienation. 

It  therefore  follows  that  the  county  of  Mon- 
roe, while  acting  under  the  statutes  referred  to, 
was  engaged  in  the  discharge  of  a  most  im- 
portant public  duhr  and,  consequently,  not 
liable  to  the  plaintiff  in  damages  by  reason  of 
her  injuries.  2  Dill.  Mun.  Corp.  4th  ed.  §  008; 
Addison,  Torts,  Banks'  ed.  p.  1298,  (^  1526. 

In  Maximilian  v.  Ifeto  York,  62  N.  Y.  160, 
20  Am.  Hep.  468,  this  court  laid  down  the  rules 
of  law  that  control  this  case.  The  plaintiff 
sought  to  recover  damages  for  the  death  of  her 


to  become  rotten,  and  if  the  bridge  was  unsafe  the 
•oouDty  was  liable  if  any  member  of  the  board  of 
supervisors  knew  of  its  unsafe  conditioo,  or  by  the 
•exercise  of  ordinary  care  and  watchfulness  would 
have  known  of  it. 

In  Roby  v.  Appanoose  Oounty,  68  Iowa,  114,  it  was 
held  that  notice  to  the  agents  or  proper  olflcers  of 
a  county  of  the  condition  of  the. approach  to  a 
'bridge  was  notice  to  the  county  in  order  to  hold  it 
liable  for  injuries  caused  thereby. 

But  it  was  held  that  the  county  was  not  liable 
where  it  was  not  shown  to  have  had  notice  of  tbe 
•defect,  or  that  it  was  of  such  duration  as  to  imply 
notice.  It  was  said  that  a  county  is  liable  for  in- 
juries caused  by  a  defective  bridge  wbich  it  has  neg- 
lected to  repair,  where  the  railing  is  insufDcient. 
Davis  V.  Allamakee  County,  40  Iowa,  217. 

And  where  a  county  had  obstructed  an  unsafe 
bridge  by  barriers,  which  had  been  removed  at  the 
time  of  the  accident  without  the  knowledge  of  the 
-county,  it  was  not  liable  unless  sufficient  time  had 
elapsed  after  the  removal  of  tbe  same,  and  before 
tbe  accident,  for  tbe  county,  in  the  exercise  of  or- 
dinary care  and  vigilance,  to  have  discovered  the 
fact,  and  to  have  caused  the  barriers  to  be  replaced* 
Weirs  V.  Jones  County.  80  Iowa,  861. 

And  under  Iowa  Code,  1 627,  providing  that  all 
public  bridges  exceeding  40  feet  in  length  over  any 
-stream  croening  a  county  street  or  highway  shall 
be  constructed  and  kept  in  repair  by  tbe  county, 
and  6  806,  requiring  the  board  of  supervisors  of  each 
county  to  provide  for  the  erection  of  all  bridges 
wbich  may  be  necessary  to  keep  the  same  in  repair, 
and  i  900,  providing  that  when  notified  in  writing 
that  any  bridge  or  any  portion  of  the  public  high- 
way is  unsafe  the  supervisor  shall  be  liable  for  all 
damages  after  a  reasonable  time,  and  if  there  is  in 
the  district  any  bridge  erected  or  maintained  by 
tbe  county,  then  he  shall  on  such  notice  of  the  un- 
safe condition  of  such  bridge  obstruct  the  passage 
■and  use  diligence  in  notifying  the  board  of  super- 
visors, and  if  be  fails  to  obstruct  or  notify  he  shall 
be  liable  for  all  damages,  providing  that  nothing 
shall  be  construed  to  relieve  the  county  from  liabil- 
ity for  the  defects  of  such  bridge,— a  county  was  li- 
able for  all  bridges  which  exceeded  40  feet  in  length, 
and  the  liability  for  constructing  and  maintaining 
bridges  less  than  40  feet  was  not  affected  by  these 
provisions,  but  depended  upon  the  necessity  and 
Importance  to  the  public  and  the  ability  of  the 
road  district.  The  county  was  liable  where  there 
were  two  spans  20  feet  apart,  one  of  which  wapover 
40  feet  and  the  smaller  one  not  more  than  40  feet 
long,  and  the  smaller  one  was  out  of  repair  causing 
personal  injury.  Casey  v.  Tama  County,  75  Iowa, 
666. 
89  L.  R.  A. 


That  a  bridge  was  wholly  within  B.  county  did 
not  exonerate  T.  county,  under  Iowa  Acts,  17th 
Gen.  Assem Jautborislng  the  construction  of  county 
bridges  on  county-line  roads  wholly  within  one  of 
the  two  counties  interested  where  a  suitable  site 
cannot  be  obtained  on  the  county  line,  where  tbe 
defendant  rebuilt  the  span  over  the  main  stream 
and  put  piling  under  tbe  other  after  this  law  went 
Into  effect.    Casey  v.  Tama  County,  75  Iowa,  655. 

In  this  case  it  was  held  that  it  was  a  question  for 
the  jury  to  determine  whether  or  not  the  road  in 
question  on  which  was  tbe  bridge  was  a  public 
highway. 

A  county  was  liable  for  injuries  caused  by  de- 
fects in  a  county  bridge  upon  a  public  highway, 
where  such  bridge  was  erected  and  maintained  by 
the  county.  Krause  v.  Davis  County,  44  Iowa,  141; 
Hughes  V.  Muscatine  County,  44  Iowa,  672. 

And  was  liable  for  Injuries  resulting  from  'the 
negligent  construction  of  a  county  bridge,  and 
from  the  failure  to  keep  the  same  in  repair,  al- 
though it  could  have  been  remedied  by  the  road 
supervisor  at  a  small  expense.  Huston  v.  Iowa 
County,  48  Iowa,  466. 

And  for  injuries  caused  by  a  county  bridge  being 
out  of  repair,  a  county  was  liable  under  the  Iowa 
statute  making  it  the  duty  of  the  county  In  which 
the  bridge  is  situated  to  build  bridges  and  make  all 
repairs  requiring  an  extraordinary  expenditure  of 
money.  It  was  held  that  this  duty  involved  the 
corresponding  obligation  or  liability  to  pay  dam- 
ages for  tbe  injuries  resulting  from  the  neglect  of 
the  same.  Wilson  v.  Jefferson  County,  18  Iowa.  181. 

And  a  county  was  liable  for  injuries  caused  by  a 
county  bridge  being  out  of  repair,  and  all  that  was 
incumbent  on  tbe  plaintiff  was  to  show  that  this 
road  existed  and  was  traveled  as  a  public  highway 
in  order  to  bring  it  within  tbe  duty  of  a  oounty  to 
keep  it  in  repair.  It  was  further  held  that  an  ob- 
struction and  notice  warning  the  public  that  it  was 
dangerous  to  use  tbe  bridge  would  not  excuse, 
where  It  was!not  shown  that  such  notice  and  ob- 
struction existed  at  the  time  of  tbe  injury  or  that 
plaintiff  had  seen  the  same.  Brown  v.  Jefferson 
County,  16  Iowa,  880. 

The  fact  that  it  was  tbe  duty  of  the  road  super- 
visors to  make  slight  repairs  about  a  county  bridge 
or  its  approach  would  not  relieve  the  county  from 
liability  for  injuries  caused  thereby,  as  a  like  obli- 
gation rests  upon  the  county  under  Iowa  Code, 
§  527.    Ruby  v.  Appanoose  County,  68  Iowa,  114. 

In  this  case  it  was  said  that  it  would  be  presumed 
that  tbe  bridge  was  a  county  bridge  where  tbe  in- 
structions were  based  upon  that  theory,  and  there 
was  no  evidence  in  the  record  to  the  contrary. 

But  a  county  is  not  liable  for  injuries  caused 
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intestate,  who  was  killed  by  an  ambulance 
wagon  which  was  driven  by  an  employee  of  the 
commissioners  of  charities  and  corrections. 

It  was  held  that  when  the  city  of  New  York, 
by  legislative  enactment,  was  required  to  elect 
or  appoint  an  officer  to  perform  a  public  dutv 
laid  not  upon  it,  but  upon  the  officer,  in  which 
it  had  no  private  interest,  and  from  which  it 
-derived  no  special  advantage,  such  officer  is 
not  a  servant  or  agent  of  the  municipality  for 
whose  acts  it  is  liable,  even  thoueh  the  officer 
had  in  charge  and  was  negligenUy  using  cor- 
porate property. 

Judge  Folger  said  (p.  164,  20  Am.  Rep. 
470):  ''There  are  two  kinds  of  duties  which 
are  imposed  upon  a  municipal  corporation. 
One  is  of  that  kind  which  arises  from  the  grant 
of  a  special  power,  in  the  exercise  of  which  the 
municipality  is  as  a  legal  individual:  the  other 
is  of  that  kind  whicharlses,  or  is  implied,  from 
the  use  of  political  rights  under  the  general 


law,  in  the  exerciBe  of  which  it  is  as  a  sovereign. 
The  former  power  is  private,  and  is  used  for 
private  purposes;  the  latter  is  public  and  is 
used  for  public  purposes  {Uayd  v.  New  York, 
5  N.  Y.  874,  56  Am.  Dec.  347).  ...  But 
where  the  power  is  intrusted  to  it  as  one  of  the 
political  divisions  of  the  state,  and  is  conferred, 
not  for  the  immediate  benefit  of  the  munici- 
pality, but  as  a  means  to  tbe  exercise  of  the 
sovereign  power  for  the  benefit  of  all  citizens, 
tbe  corporation  is  not  liable  for  nonuser,  nor 
for  misuser  by  the  public  agents.  Ekistman  v. 
Meredith,  86  N.  H.  284,  72  Am.  Dec.  802." 

In  the  case  at  bar,  it  is  true,  we  are  not  deal- 
ing with  a  municipal  corporation,  for  in 
February,  1891,  the  county  of  Monroe  was  a 
political  division  of  the  state,  and  at  most  only 
a  quasi  corporation;  but,  nevertheless,  the  rea- 
soning in  the  opinion  just  cited  is  applicable. 

By  the  act  of  1868  the  county  of  Monroe, 
through  its  board  of  supervisors,  was  required 


by  a  defective  bridge,  where  such  bridge  la  In  a 
town  which  has  been  recently  changed  into  a  city  of 
the  second  class,  aoder  Iowa  Bev.  Stat.  S6  1078-1007. 
providing  that  cities  of  the  second  class  shall  be 
Invested  with  tbe  power  to  control  its  own  bridges 
and  charged  with  the  duty  of  keeping  them  In  re- 
pair. McCullom  V.  Black  Hawk  County,  21  Iowa, 
410.  But  this  case  was  remanded  for  a  new  trial 
with  leave  to  amend.  If  possible,  to  show  that  at 
the  time  the  accident  happened  there  had  been  no 
regular  annual  election  for  the  city  officers  as  a 
dty  of  the  second  class,  as  the  county  would  then 
be  liable. 

And  a  county  was  not  liable  for  a  defective 
bridge  where  the  same  was  a  small  brfdge,  12  feet 
span,  and  a  complete  and  safe  bridge  with  rail- 
ings could  have  been  built  for  $76,  and  the  defect 
in  the  bridge  was  the  absence  of  railings,  which 
could  have  been  put  on  at  a  cost  of  Sl>,  and  the  road 
district  had  employed  men  to  erect  the  same,  and 
there  was  an  absence  of  evidence  that  the  county 
ever  had  anything  to  do  with  tbe  bridge.  It  was 
said  that  if  it  had  been  a  large  bridge  the  county 
would  have  been  liable.  Chandler  v.  Freemont 
County,  42  Iowa,  68. 

And  where  it  was  not  shown  that  the  county  had 
control  over  or  constructed  the  bridge  there  was 
no  liability;  and  the  fact  that  it  subsequently  made 
an  appropriation  for  repairing  or  reconstructing 
could  not  be  shown.  Titler  v.  Iowa  County,  48 
lowtt,  90. 

So.  where  the  bridge  was  small  and  one  which  It 
was  the  duty  of  the  officers  of  the  particular  road 
district  to  keep  in  repair,  the  county  was  not  liable. 
Taylor  v.  Davis  County,  40  Iowa.  S»5. 

A  distinction  was  made  between  expensive 
bridges  and  small  bridges,  although  in  this  case  the 
county  board  of  supervisors  bad  sent  a  committee 
to  examine  the  work  including  the  bridge,  and 
then  established  tbe  road  where  the  road  bad  been 
changed.  This  bridge  had  not  been  erected  by  the 
county  or  by  tbe  county  funds. 

And  a  county  was  not  liable  for  injuries  caused 
by  a  defective  culvert  or  bridge  which  was  a  part 
of  an  ordinary  road  or  highway,  as  counties  were 
not  charged  bylaw  with  the  duty  of  keeping  in  re- 
pair the  ordinary  highways  or  roads,  but  this  duty 
was  committed  to  the  several  road  districts  whose 
officers  acted  independently  and  in  the  exercise  of 
their  duty  were  not  under  tbe  control  of  tbe 
county  authorities,  and  no  right  of  action  existed 
against  the  county  In  respect  to  defective  roads. 
Soper  V.  Henry  County,  26  Iowa,  289. 

In  that  case  it  was  said  that  under  Iowa  Rev. 
Stat  ft  812,  ir  18,  6  710,  authorizing  county  authori- 
ties  to  make  and  repair  bridges  and  levy  a  bridge 
B9  L.  R  A. 


tax,  counties  were  liable  for  injuries  caused  by  the 
condition  of  such  bridge  requiring  extraordinary 
expense  to  build  and  maintain,  but  were  not  liable 
for  small  bridges  which  It  was  the  duty  of  the 
road-district  officers  to  maintain. 

So,  a  county  was  liable  for  negligence  in  the  con- 
struction and  maintenance  of  the  approaches  to  its 
bridges  the  same  as  it  would  be  for  a  bridge,  and 
the  fact  that  a  part  of  tbe  cost  of  the  construction 
of  the  county  bridge  was  contributed  by  others 
did  not  relieve  the  county  from  liability.  Albee 
V.  Pioyd  County,  46  Iowa,  177. 

It  was  held  that  the  question  whether  or  not  the 
approach  was  a  part  of  the  bridge  was  one  of  fact 
for  tbe  Jury.  It  was  also  held  that  where  the 
bridge  was  of  such  an  extent  that  it  required  a 
large  expenditure  of  money  to  construct  it,  it 
would  be  a  county  bridge,  although  tbe  repairs 
could  be  made  for  a  small  amount,  and  the  bridge 
had  been  built  by  others  than  the  agents  of  the 
county.   Moreland  v.  Mitchell  County,  40  Iowa,  804.  • 

And  where  a  trestle  work  was  made  between  a 
road  and  a  bridge  Intended  to  be  filled  on  both  ends 
of  the  trestle  work,  but  the  fill  was  incomplete,  and 
a  man  in  driving  along  the  road  at  night  ap- 
proached the  trestle  work  when  he  was  on  the  em- 
bankment and  got  out  of  the  buggy  to  investigate 
and  fell  off  because  there  was  no  railing.  It  was 
held  that  tbe  Jury  were  authorized  to  find  that  it 
was  a  continuation  of  the  traveled  highway,  and 
when  connected  with  the  trestle  work  tbe  whole 
formed  an  approach  to  the  bridge.  It  was  also 
held  that  if  the  embankment  was  intended  to  con- 
nect tbe  trestle  work,  and  one  fill  was  made  flrsti 
which  when  connected  with  tbe  trestle  work,  made 
it  dangerous  to  persons  traveling  along  tbe  high- 
way, the  county  would  be  liable  even  if  there  was 
negligence  on  tbe  part  of  the  contractor,  as  It 
would  be  the  duty  of  the  county  to  see  that  suit- 
able barriers  were  erected.  It  was  further  held 
that  the  Jury  were  authorized  to  find  that  plaintiff 
was  rightfully  passing  over  both  the  earth  and 
trestle  work,  although  it  had  not  been  used  before 
for  public  travel,  aff  someone  must  be  the  first  to 
pass  over  a  newly  constructed  or  repaired  high- 
way, and  that  whether  be  was  guilty  of  contribu- 
tory negligence  or  not  was  a  question  for  the  Jury- 
Van  Winter  v.  Henry  County,  61  Iowa,  684. 

The  questions  whether  an  approach  to  a  bridge 
is  a  part  of  the  same  or  forms  a  part  of  the  high- 
way, and  also  whether  the  accident  occurred  upon 
the  approach,  where  there  are  no  barriers  on  an 
approach  of  the  height  of  80  feet,  should  both  be 
submitted  to  tbe  Jury  at  the  same  time.  Newcomb 
v.  Montgomery  County,  79  Iowa,  487. 

Whether  an  approach  to  a  county  bridge  built  by 
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by  the  legislature  to  elect  a  warden  and  trustees 
of  its  insane  asylum  to  perforin  an  important 
public  duty  in  ^bich  it  had  no  private  interest, 
and  from  which  it  derived  no  special  advantage. 
The  warden  and  trustees,  when  so  elected, 
were  in  no  legal  sense  the  agents  of  the  county 
of  Monroe,  but  were  public  officers  engaged  in 
the  discharge  of  duties  which  involved  the  ex- 
ercise of  the  police  power,  and  in  which  the 
general  public  were  interested. 

While  the  county  of  Monroe,  by  its  board  of 
supervisors,  was  empowered  to  enact  general 
rules  and  regulations  for  the  government  of  the 
asylum,  and  to  elect  its  warden  and  trustees,  it 
had  no  power  to  interfere  directly  with  the 
management  of  the  institution  unless  the 
warden  so  elected  was  guilty  of  misconduct, 
when  he  could  be  removed  by  the  board  of 
supervisors. 

The  nonliability  of  counties  and  also  of  mu- 
nicipal and  other  corporations  having  special 


charters  for  the  acts  of  their  officers  when  en- 
gaged in  the  discharge  of  public  duties,  and  to 
that  extent  exercising  acts  of  sovereignty,  i» 
established  by  many  cases.  Ensign  v.  Living- 
ston County  Supers,  25  Hun,  20;  Alamango  v. 
Albany  County  Supers.  25  Hun.  551;  Ham  v. 
New  York,  70  N.  Y.  459;  Smith  v.  Rochester, 
76  N.  Y.  506;  Benton  v.  Boston  City  Hospital 
140  Mass.  18.  54  Am.  Rep.  436;  Curran  v. 
Boston,  151  Mass.  505.  8  L.  R.  A.  248. 

The  learned  counsel  for  the  plaintiff,  evi^ 
dently  appreciating  the  force  of  the  genei^I' 
rule  to  which  we  have  adverted,  sought  to 
show  that  the  case  at  bar  was,  by  reason  of 
special  facts,  not  within  its  operation. 

It  is  insisted  that  the  defendant,  at  the  time 
of  this  accident,  was  not  only  caring  for  the 
pauper  insane  of  Monroe  county,  but  also  for 
other  patients  through  contracts  made  for  that 
purpose. 

There  is  no  evidence  that  the  county  of 


the  road  district  was  a  part  of  ttie  brid^  was  a 
question  tor  the  Jury  in  an  action  for  Injuries 
caused  from  the  danirerous  condition  of  the  bridi^ 
and  approach,  and  it  was  erroneous  for  the  court 
to  hold  that,  as  a  matter  of  law,  the  bridge  and  ap- 
proach being  more  than  40  feet  long  are  to  be  con- 
sidered together  as  constituting  a  county  bridge. 
Nims  V.  Boone  County,  68  Iowa,  64S,  06  Iowa,  S72. 

So,  in  Nims  v.  Boone  County,  86  Iowa,  272,  it  was 
said  that  in  Moreland  v.  Mitchell,  40  Iowa,  384,  it 
was  held  that  whether  an  approach  to  a  bridge  con- 
stitutes a  part  of  the  bridge,  for  negligence  In  the 
construction  of  which  the  county  is  liable.  Is  a 
question  of  fact  for  the  determination  of  the  Jury; 
and  the  court  said  It  was  held  by  the  court  that  the 
Jury  in  that  case  rightfully  found  the  approach  to 
be  part  of  the  bridge,  but  there  are  many  differ- 
ence between  the  facts  of  that  case  and  this. 

And  in  Roby  v.  Appanoose  County,  68  Iowa,  118, 
It  was  held  that  an  approach  to  a  bridge  may  be  a 
part  of  the  bridge,  for  negligence  in  the  construc- 
tion and  repair  of  which  the  county  would  be  lia- 
ble. In  this  case  the  evidence  did  not  show  who 
built  the  approach. 

The  plaintiff  must  show  that  be  has  exercised  due 
care  in  order  to  recover. 

A  county  was  liable  for  injuries  caused  by  a 
county  bridge  being  out  of  repair,  and  the  plaintiff 
was  held  not  to  be  guilty  of  contributory  negli- 
gence where  he  got  out  of  his  wagon  and  examined 
the  bridge  before  crossing,  although  one  end  had 
settled  about  2  feet  but  appeared  to  him  to  be 
strong,  and  there  was  no  other  place  to  cross.  Ken- 
dall V.  Lucas  County,  26  Iowa,  805. 

And  an  instruction  that  if  the  defect  in  a  bridge 
was  ''observable  to  all"  the  defendant's  officers 
would  be  presumed  to  have  known  of  it  did  not 
Show  that  plaintiff  was  guilty  of  contributory  neg- 
ligence In  going  upon  the  bridge.  Homan  v. 
Franklin  County,  98  Iowa,  602.  See  former  trial,  90 
Iowa,  18S. 

And  it  was  held  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  in  driving  on  a  bridge 
when  be  bad  no  knowledge  of  any  defect  therein, 
although  the  accident  happened  by  reason  of  de- 
cay and  rottenness  of  its  timbers.  Huff  v.  Powe- 
shiek County,  60  Iowa,  629. 

But  a  county  was  notllable  for  Injuries  caused  by 
want  of  a  railing  on  a  bridge  where  the  same  had 
existed  for  two  years,  which  was  known  to  the  de- 
ceased, who,  In  walking  on  the  bridge  at  night  car- 
rying a  lantern  and  reading  a  letter,  stumbled  and 
fell  and  was  killed,  as  his  contributory  negligence 
would  l)ar  a  recovery,  although  such  accident  may 
have  been  caused  by  a  large  spike  projecting  from 
the  floor,  but  there  was  no  evidence  that  the  county 
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had  knowledge  of  the  same.  Dale  v.  Webster 
County,  76  Iowa,  870. 

And  where  Injury  was  caused  In  an  attempt  to 
cross  a  defective  bridge  with  a  threshing  outfit  and 
steam  engine  weighing  8,260  lbs.  where  the  plaintiff 
laid  3x12  inch  planks  16  feet  long  for  the  wheels 
of  the  engine  and  moved  at  a  slow  speed.  It  was  a 
question  for  the  Jury  whether  the  use  of  such 
bridge  was  contributory  negligence,  and  whether 
such  use  was  reasonable,  proper,  and  probable  in 
view  of  the  extent,  kind,  and  nature  of  the  travel 
and  business  on  that  road.  Yordy  v.  Marshall 
County,  80  Iowa,  406. 

In  Walker  v.  Decatur  County,  67  Iowa.  307,  it  was 
held  erroneous  to  exclude  evidence  offered  by  the 
county  to  show  that  there  was  another  equally 
convenient  and  perfectly  safe  road  by  which  the 
plaintiff  might  have  reached  his  destination  and 
escaped  Injury  from  au  unsafe  bridge.  It  was  fur- 
ther held  that  an  Instruction  that  if  he  knew  the 
bridge  was  dangerous  and  could  have  reached  his 
destination  as  readily  by  a  different  road,  the  use 
of  this  bridge  constituted  contributory  negligence*^ 
was  erroneous.  In  that  the  mere  fact  that  It  waa 
unsafe  would  not  of  Itself  prevent  a  recovery,  and 
that  whether  plaintiff  exercised  reasonable  discre- 
tion in  attempting  to  pass  over  was  a  question  for 
the  jury. 

It  was  said  that  a  county  wa^  liable  for  an  In  jury- 
to  a  person  caused  by  a  defective  county  bridge; 
but  that  this  doctrine  would  not  be  carried  any 
further  and  apply  to  anything  else,  as  it  was  rec- 
ognized as  contrary  to  other  decisions.  Klncaid 
V.  Hardin  County,  63  Iowa,  480,  86  Am.  Rep.  286. 
The  court  attempted  to  make  a  distinction  be- 
tween bridges  and  court-houses  in  respect  to  lia- 
bility for  defects  on  the  ground  that  the  county 
bad  an  option  as  to  building  bridges  but  none  as  to 
court-bouses. 

Maryland, 

In  Maryland  counties  are  held  liable  for  injuriea 
to  travelers  from  the  defective  condition  of  the 
county  bridges. 

Where  a  party  injured  was  negligent,  but  his 
negligence  only  remotely  contributed  to  produce 
the  accident  caused  by  a  small  bridge  being  out  of 
repair,  he  would  be  entitled  to  recover  providing^ 
the  road  was  in  disrepair  through  defendant's  neg- 
ligence, and  If  the  consequences  of  plaintiff's  neg> 
ligence  would  have  been  thereby  avoided.  Ken- 
nedy V.  Cecil  County  Comrs.  60  Md.  6.S. 

And  under  Md.  Code,  art.  28,6  1,  declaring  county 
commissioners  to  be  a  corporation,  and  to  have 
power  to  appoint  supervisors,  and  to  have  charire 
and  control  over  county  roads  and  bridges,  and  to- 
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Monroe  was  caring  for  insane  patients  not  re- 
siding in  the  county,  for  a  consideration,  but  if 
such  were  the  case  it  would  be  without  warrant 
of  law,  as  we  think  a  fair  construction  of 
§  7  of  chapter  82  of  Laws  of  1868,  limits 
the  contracts  to  be  made  "to  any  individual  of 
said  county"  who  wishes  to  contract  as  to  the 
•care  of  the  insane  of  Monroe  county. 

There  can  be  no  doubt  that  the  committee  of 
A  lanatic,  or  anyone  legally  liable  to  support 
him,  should,  in  the  first  instance,  be  required 
to  pay  for  bis  maintenance  and  the  income 
•derived  in  this  manner  is  in  no  sense  a  source 
of  profit  to  the  county  so  that  it  would  be 
•deemed  in  law  as  conducting  a  private  bus- 
iness. 

We  may  also  consider  in  this  connection  the 
-suggestion  that  as  the  asylum  received  a  small 
aum  annually  from  the  sale  of  surplus  farm 
product  it  was  to  be  treated  as  engaged  in  a 
private  enterprise  resulting  in  profits. 


The  revenue  derived  from  both  of  the  sources 
referred  to  is  merely  incidental  and  tends  to 
some  little  extent  to  lessen  the  public  burden 
assumed  by  the  county  of  Monroe.  Curran  v. 
Boston,  151  Mass.  505,  510,  8  L.  R.  A.  243;  Ala- 
mango  v.  Albany  County  Supers.  25  Hun,  651- 
558;  People,  Society  of  New  York  Hospital, 
V.  PuTdy,  126  N.  Y.  679,  and  58  Hun,  886. 

We  have  considered  the  other  suggestions  of 
counsel  for  appellant  contained  in  his  brief  and 
consulted  the  authorities  to  which  he  refers, 
but  find  nothing  to  take  this  case  from  the 
operation  of  the  general  rule. 

TJve  order  of  the  General  Term  should  he  af- 
firmed and  under  the  stipulation  of  plaintiff 
jugdment  absolute  ordered  for  the  defendant 
dismissing  the  complaint  on  the  merits,  with 
costs  to  defendant  in  all  the  courts. 

Ordered  accordingly. 

All  concur,  except  Haifi^ht,  J.,  not  sitting. 


have  power  to  appoint  all  offloers,  agents,  and  serv- 
ants as  are  required  for  county  purposes,  the 
county  of  Baltimore  was  liable  for  injuries  caused 
by  neglecting  to  repair  a  bridge  on  one  of  the 
public  highways,  and  it  was  held  that  if  the  act  of 
April  11, 1874  (Acts  1874.  chap.  274),  repealing  local 
legislation  for  that  oounty  in  relation  to  road  su- 
pervisors until  the  January  succeeding; the  acci- 
dent, suspended  power  under  that  act,  there  was 
still  general  power  under  the  Code.  Baltimore 
County  Comrs.  v.  Baker,  44  Md.  1. 

Under  Md.  Code,  art.  28,  providing  that  the 
oounty  commissioners  of  each  county  shall  have 
-charge  of  and  control  over  county  roads  and 
bridges,  and  authorizing  them  to  build  and  repair 
bridges,  a  county  was  liable  for  injuries  caused  by 
a  defective  bridge,  where  a  bridge  was  erected  by  a 
canal  company  at  the  crossing  of  a  highway  and 
burned  down,  and  the  canal  company  erected  an- 
other bridge  at  the  same  place.  It  was  held  that, 
-although  It  was  the  duty  of  the  canal  company  to 
maintain  the  bridge,  and  It  was  liable  to  tbe  party 
injured  or  to  reimburse  tbe  oounty,  the  ooun- 
ty  was  also  liable  for  injuries  occurring.  Byler  v.  Al- 
leghany County  Comrs.  48  Md.  267,  88  Am.  Bep.  248. 

Where  it  was  the  duty  of  a  canal  company  to 
keep  a  bridge  in  repair  and  it  bad  notice  of  the 
suit,  tbe  county  bad  a  remedy  over  against  the 
canal  company  for  the  amount  of  a  Judgment 
against  the  county.  Chesapeake  &  O.  Canal  Co.  v. 
Alleghany  County  Comrs.  57  Md.  201,  40  Am.  Bep. 
4aOL 

Tbe  burden  of  proving  contributory  negligence 
In  an  action  against  a  county  for  injuries  caused 
from  a  defective  bridge  Is  on  the  defendant.  The 
aimple  fact  of  .the  existence  of  a  hole  in  tbe  bridge 
with  tbe  knowledge  of  tbe  plaintiff  is  not  sufficient 
to  bar  a  recovery  against  the  county,  where  it  is 
not  shown  that  the  hole  rendered  the  bridge  prac- 
tically impassable.  Prince  George^s  County  Comrs. 
T.  Burgees,  61  Md.  28, 48  Am.  Bep.  88. 
Pennt^vania» 

In  Pennsylvania  a  county  Is  liable  to  travelers 
for  injuries  received  from  a  bridge  being  out  of 
repair  or  Insecure,  where  the  county  has  notice  of 
its  condition.  The  fact  that  the  plaintiff  had  rea- 
son to  believe  that  the  bridge  was  unsafe  was  held 
not  to  bar  a  recoveir,  as  permitting  the  public  to 
use  it  would  hold  the  county  liable;  but  it  would  not 
be  liable  where  a  statutory  notice  to  repair  was  re- 
•quired  but  not  given. 

So,  under  Pa.  act  June  13, 1886,  relating  to  roads, 
highways,  and  bridges,  providing  that  county 
bridges  on  the  line  of  adjoining  counties  shall  be 
maintained  and  kept  in  repair  by  the  commission- 
ers of  such  counties  at  the  Joint  and  equal  charge 
89  L.R.  A. 


of  both,  under  act  April  13, 1843  (Pub.  Laws,  221), 
making  it  the  duty  of  the  county  commissioners  of 
the  several  counties  to  repair  all  bridges  erected 
by  tbe  county,  and  act  May  6,  1864,  extending  this 
provision  to  the  county  of  Armstrong,  tbe  county 
was  liable  where  it  was  known  that  the  timbers 
were  rotten  and  the  bridge  unsafe,  and  that  it  was 
left  in  this  condition.  It  was  further  held  that  it 
was  not  contributory  negligence  for  plaintiff  to 
use  such  bridge  although  he  knew  the  condition,  if 
the  county  did  not  see  fit  to  give  notice  or  prevent 
its  use.  Humphreys  V.  Armstrong  County,  66  Pa. 
204,  3  Brewst.  (Pa.)  48. 

In  Armstrong  County  v.  Clarion  County,  66  Pa. 
218,  it  was  held  that  where  tbe  county  was  liable  to 
pay  for  injuries  caused  by  a  defective  bridge,  as  in 
Humphreys  v.  Armstrong  County,  56  Pa.  204,  such 
county  might  recover  contribution  from  the  other 
county. 

Where  a  recovery  was  had  against  a  county  for 
injuries  caused  by  a  defective  bridge,  an  instruc 
tion  was  proper  which  submitted  to  the  Jury  the 
question  that  there  could  be  no  recovery  if  the 
deceased  attempted  to  use  a  vehicle  of  extraordi- 
nary weight,  ir  he  did  not  first  examine  the  con- 
dition of  the  bridge.  Tbe  court  held  that  the  Jury 
must  have  found  that  the  injury  was  caused  with- 
out any  fault  of  tbe  decedent,  and  ia  consequence 
of  the  negligence  of  the  county.  Shadier  v.  Blair 
County,  186  Pa.  488. 

The  county  of  Blair  was  liable  for  injuries  caus- 
ing death,  from  a  defective  bridge,  where  the  de- 
ceased tried  to  cross  a  county  bridge  with  a  thresh- 
ing engine  and  the  bridge  gave  way,  and  tbe  tim- 
bers were  badly  decayed,  and  ordinary  inspection 
would  have  disclosed  this  defect.  The  bridge  was 
built  by  the  counties  of  Huntingdon  and  Bedford 
and  was  entered  of  record  as  a  county  bridge,  and 
Blair  county  was  formed  from  Huntingdon  and 
Bedford  counties,  and  from  the  organization  of 
Blair  county  the  bridge  was  known  as  a  county 
bridge,  and  the  only  repairs  ever  made  thereon 
were  made  by  that  county.  Under  Pa.  act  April 
18, 1843  (Pub.  Laws,  221),  providing  that  it  shall  be 
the  duty  of  the  county  commissioners  to  repair  all 
county  bridges,  and  act  February  28,  1846  (Pub. 
Laws,  64),  providing  that  Blair  county  and  all  the 
officers  therein  shall  be  subject  to  perform  the 
same  duties  as  other  similar  officers  in  other  said 
counties,  it  was  held  that  Blair  county  was  bound 
by  the  same  rule  as  other  counties.  Shadier  v. 
Blair  County,  186  Pa.  488. 

But  a  county  was  not  liable  for  injuries  caused 
by  defects  in  a  county  bridge,  arising  from  a  con- 
cealed breakage  in  an  Iron  rod,  which  had  protmbly 
existed  for  a  long  time.    In  the  absence  of  evl- 
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New  York  Coitbt  op  Appeals. 


Jak.» 


Kale  MARKET,  Admrx.,  etc.,  of  Hugh  Mar- 
key,  Deceased,  Appt., 

V, 

QUEENS  COUNTY,  Impleaded,  etc.,  Retpt. 
(164  N.  Y.  675.) 

1.  No  new  liabiUtylbr  torts  is  imposed 
upon  a  county  by  a  statute  making  it  a 
municipal  corporation  for  ezerolslnff  the 
powers  and  discbarirlnflr  tbe  duties  of  local 
government  and  tbe  administration  of  public 
affairs,  and  providmff  tbat  actions  for  damages 
for  any  injury  to  any  property  or  rights  for  whicb 
it  is  liable  shall  be  in  the  name  of  tbe  county. 

8.  A  county  is  not  li&ble  for  the  ne^- 
lifl^ent  exercise  of  the  duty  of  main- 
taining brid^*es»  imposed  on  it  by  tbe  state, 
since  it  derives  no  special  advantage  from  it  in 
its  corporate  capacity. 

(BarOeU  and  Martin^  JJ.,  disaent.) 

(January  U,  1898.) 

APPEAL  by  plaintiff  from  a  lud^rmeDt  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  af&rming  a  judg- 
ment of  a  Special  Term  for  Queens  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
in  death  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


Mr,  Charles  J.  Patterson*  for  appellant: 

Each  county  is  now  a  municipal  corponu 
tion. 

County  Law,  Laws  1892.  chap.  686.  g  2; 
General  Corporation  Law,  Laws  1892,  chap. 
687,  §  2;  General  Municipal  Law.  Laws  1892, 
chap.  685,  §  1. 

By  the  county  law  it  is  clearly  contemplated 
that  an  action  n^^y  be  maintained  against  a 
county  for  damages. 

Laws  1892,  chap.  686,  §  8. 

The  county  of  Queens  and  the  county  of 
Kings  were  charged  by  law  with  the  duty  of 
reconstructing  this  bridge  (Laws  1892,  chap. 
288). 

People,  Rune,  v.  Queene  County  Supers,  14^ 
N.  Y.  271. 

In  England  it  is  settled  that  a  municipal 
corporation  or  other  public  body  will  not  be 
held  liable  to  an  injured  person  for  a  mere 
nonfeasance  consisting  of  a  neglect  to  repair  a 
public  highway,  even  though  the  duty  to  re- 
pair is  imposed  by  law  upon  the  corporation. 

Cowley  V.  Newmarket  Local  Board,  1  Fed. 
Rep.  45;  Thompeon  v.  Brighton,  9  Fed.  Rep. 
Ill;  Gibson  v.  Preston,  L.  R.  5  Q.  B.  218; 
M'Kinnon  v.  Penson,  8  Exch.  819;  Young  v. 
Davis,  7  Hurlst.«fc  N.  760.  Affirmed  in  2  Hurlst. 
&  C.  197. 

It  is  also  settled  that  for  misfeasance  whereby 
the  safety  of  the  highway  is  disturbed  the  cor- 
poration will  be  held  liable. 


dence  or  of  direct  proof  of  negligence  in  the  ac- 
ceptance by  tbe  county,  it  would  be  presumed  that 
upon  the  erection  of  tbe  bridge  it  was  properly  ex- 
amined. It  was  error  to  submit  to  the  Jury  tbe 
question  **I>id  tbe  bridge  fall  by  reason  of  a  defect 
in  the  original  construction?**  Childs  v.  Crawford 
County,  176  Pa.  139. 

And  a  county  was  not  liable  for  injuries  causing 
death  occasioned  by  an  unsafe  bridge,  under  Pa. 
act  March  0, 1860. 6  2  (Pub.  Laws,  106),  making  it  the 
duty  of  the  several  townships  and  boroughs  of  S. 
county,  in  whicb  any  county  bridge  may  be  er- 
ected, to  keep  the  same  in  repair  at  their  own  ex- 
pense, and  act  March  81, 1861  (Pub.  Laws,  168),  pro- 
viding that  that  section  shall  not  be  construed  so 
as  to  require  the  several  townships  and  boroughs 
in  S.  county  in  which  any  county  bridge  or  bridges 
are  now  or  may  be  erected  to  keep  the  same  in  re- 
pair, when  in  the  opinion  of  the  auditors  of  the 
township  or  borough  the  expense  of  repairing  shaH 
at  any  one  time  exceed  SSO,  and  if  in  the  opinion  of 
said  auditors  tbe  repairs  shall  exceed  the  sum  of 
$80  they  shall  cause  the  same  to  be  made  known  to 
the  county  commissioners,  who  shall  cause  the  same 
to  be  done  at  the  expense  of  the  county,  and  no 
notification  as  to  the  condition  of  the  bridge  or 
cost  of  repairs  was  given  by  the  auditors  to  tbe 
commisaionen.  It  was  held  that  it  was  a  question 
for  the  Jury  whether  the  injury  was  caused  by  de- 
fects in  the  original  structure  of  tbe  bridge  or 
from  want  of  repair.  In  the  former  event  the 
county  would  be  liable,  in  the  latter  the  township, 
as  It  was  only  the  duty  of  tbe  county  commission- 
ers to  make  repairs  in  such  cause  where  tbe  town- 
ship or  borougb  auditors  were  of  the  opinion  that 
tbe  expense  exceeded  ISO,  and  when,  in  addition, 
such  opinion  was  made  known  to  the  commission- 
ers. It  appeared  that  its  original  construction  was 
safe,  but  tbe  bridge  had  become  out  of  repair. 
Rigony  v.  Schuylkill  County.  103  Pa.  8SS. 

2.  Where  statute  imposes  liahUUv, 
Alabama, 

In  Alabama  there  is  a  statute  Imposing  liability 
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upon  counties  for  failure  to  take  an  indemnity 
bond  from  contractors  on  public  bridges  where  the 
guaranty  has  expired,  but  this  liability  does  not  at- 
tach to  bridges  which  are  not  built  by  the  county; 
and  in  the  absence  of  this  statute  there  is  no  im- 
plied liability  on  the  part  of  counties. 

So,  a  county  was  liable  for  injuries  caused  by  a 
bridge  falling  in  where  the  guaranty  had  ex- 
pired, under  Ala.  Code,  1 120S,  providing  that  the 
county  is  liable  for  damages  by  a  defect  in  a  county 
bridge  if  a  guaranty  is  not  taken  from  the  con- 
tractors, or  the  period  has  expired.  This  section 
was  held  to  apply  although  it  was  not  a  toll  bridge,. 
Barber  County  v.  Brunson,  88  Ala.  862. 

And  under  Ala.  Code.  6 1203,  the  county  was  lia- 
ble, although  the  bridge  might  have  been  built  be- 
fore the  passage  of  the  act,  where  the  injury  com- 
plained of  occurred  after  its  passage;  but  a  charge- 
given  to  the  Jury  assuming  that  the  bond  was  void^ 
or  that  a  period  of  six  years  during  which  the 
bridge  was  to  be  kept  in  repair  had  expired,  was 
incorrect,  where  the  bond  was  not  invalid,  as  the 
question  of  the  expiration  of  the  guaranty  where 
the  date  was  uncertain  was  one  for  .the  Jury;  and 
it  was  also  erroneous  as  a  charge  upon  the  effect  of 
the  evidence.  Barbour  County  v.  Horn,  48  Ala. 
640. 

Under  Rev.  Code.  1 1886^  same  as  t  1208,  it  must 
be  alleged  that  no  guaranty  was  taken  from  the 
builders  of  tbe  bridge,  or  that  such  guaranty  was 
taken,  and  that  the  time  stipulated  for  its  contin- 
uance bad  expired  before  the  injury  complained  or 
was  inflicted,  in  order  to  recover.  Barbour  County 
V.  Horn,  48  Ala.  649. 

A  county  was  liable  for  damages  for  iojuriee 
from  a  defective  bridge,  under  Ala.  Code,  t  lOK; 
where  the  guaranty  had  expired,  and  the  county 
could  not  be  discharged  by  devolving  the  duty  to 
repair  on  tbe  overseer  of  the  road,  or  by  claiming^ 
that  the  repair  amounted  to  a  contract  for  the 
erection  of  another  bridge.  Greene  County  v. 
Bubank8,80Ala.204. 

But  under  Ala.  Code,  1 1206,  providing  that  when 
a  bridge  has  been  erected  under  a  contract  wltii^ 
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BathurH  ▼.  Maephersan,  L.  R.  4  App.  Oas. 
256;  Smith  v.  We^t  Derby  Local  Board,  L.  R. 
3  C.  P.  Div.  428:  White  v.  mndley  Local  ^  of 
Health,  L.  R.  10  Q.  B.  219;  Blackmore  v. 
MUe  End  Old  Town,  L.  R.  9  Q.  B.  Div.  462; 
Whitehau^ey.  FeOowes,  IOC.  B.  Jl.  8.  765;  Fore- 
man V.  Canterbury,  L.  R.  6  Q.  B.  214;  Tucker 
V.  Axbridge  Highway  Board,  52  J.  P.  87;  Cox  v. 
Paddington,  64  L.  T.  N.  8.  566;  Ruck  v. 
Williams,  8  Hurlst.  &  N.  808;  Brownlow  y. 
Metropolitan  Bd.  of  Works,  13  C.  B.  N.  8.  768, 
Affirmed  on  appeal  in  16  C.  B.  N.  8.  546; 
Southampton  A  1.  Floating  Bridge  A  R.  Co,  v. 
Southampton  Local  Bd,  of  Health,  8  El.  & 
Bl.  801. 

The  same  distinction  prevails  in  Massachu- 
setts, where  it  has  heen  held  that  at  common 
law  neither  cities,  counties,  nor  towns  were 
liable  for  mere  nonfeasance  to  a  person  injured 
by  a  defective  highway. 

Hill  V.  Boston,  122  Mass.  844,  28  Am.  Rep. 
882  and  cases  cited. 

But  the  liability  for  misfeasance  has  been 
repeatedly  enforced. 

Dohertyyf.  Braintree,  148  Mass.  495;  Waldron 
▼.  Haverhill,  148  Mass.  582;  Doane  v.  Ran- 
dolph, 182  Mass.  475;  Hawks  v.  Charlemont^ 
107  Mass.  414. 

The  construction  and  maintenance  of  the 
temporary  structure  are  part  and.  parcel  of  the 
general  work  of  reconstruction,  and  negli- 
gence in  such  construction  and  maintenance 


of  the  temporary  bridge  is  a  positive'misfeas- 
ance  as  distinguished  from  nonfeasance.  It  is^ 
like  the  case  of  one  who  lawfully  digs  a  pit 
in  the  highway  and  puts  a  temporary  bridge 
over  it  for  public  passage.  Such  a  one  is> 
bound  to  use  care  in  constructing  and  main- 
taining the  temporary  bridge. 

:yolan  V.  King,  97  N.  T.  565,  49  Am.  Rep. 
561. 

All  public  corporations  are  liable  for  creat- 
ing nuisances. 

Thayer  v.  Boston,  19  Pick.  511, 81  Am.  Dec. 
157;  Hawks  v.  Charlemont,  107  Mass.  414. 

There  is  no  sound  distinction  between  the- 
sanction  of  an  obligation  voluntarily  assumed 
by  a  public  body  and  that  of  an  obligation 
which  the  legislature  in  the  due  exercise  of  its 
powers  has  imposed  upon  it. 

1  Thomp.  Neg.  p.  619;  Jones,  Neg.  of  Mun. 
Corp.  §§  59-69,  pp.  118-129. 

Where  a  duty  to  maintain  or  repair  a  high- 
way or  bridge  is  imposed  by  law  upon  a 
county,  the  county  will  be  held  liable  at  com- 
mon law  out  of  its  corporate  funds  for  an 
injury  occasioned  to  an  individual  arising 
from  the  neglect  to  keep  the  bridge  or  high- 
way in  repair. 

Mahanoy  Twp.  v.  SchoUy,  84  Pa.  136;  New- 
lin  Twp,  y.  Davis,  77  Pa.  819;  Rapho  A  West 
Hempfield  Twp,  v.  Moore,  68  Pa.  404,  8  Am. 
Rep.  202;  Dean  v.  New  Milf<yrd  Twp,  5  Watts 
&  8.   545;  Anne  Arundel   County   Comrs.  v. 


the  county  oommteslooers  with  a  guaraney  by 
bond  any  person  Injured  may  sue  on  the  bond, 
and,  if  no  (ruaranty  baa  been  taken  or  the  period 
baa  expired,  may  recover  damaRee  of  the  ooanty, 
an  action  against  a  county  on  the  ground  that  a 
bond  of  inauffloient  amount  was  taken,  was  denied. 
Baitx>ur  Ck>UDty  v.  Horn,  41  Ala.  114. 

Where  the  evidence  alflrmatively  showed  that 
the  bridge  was  not  erected  by  contract  of  the 
county  commissioners  as  provided  by  ft  4S6,  Code 
1886,  providing  that  a  bond  of  indemnity  shall  be 
required  of  a  contractor  building  a  brid«re,  and  if 
none  is  taken  the  county  shall  be  liable  for  in- 
Juriee  caused  by  defective  condition,  under  which 
the  plaintiir  sought  to  fix  the  Ifability  upon  the 
coQOty,  no  recovery  could  be  had.  Roberts  v. 
Cleburne  County  (Ala.)  2S  So.  54A. 

In  Covington  County  v.  Kinney,  45  Ala.  176,  it 
was  held  that  Id  cases  not  under  Ala.  Rev.  Code, 
1 1890,  providing  substantially  as  §  1208  for  a  lia- 
bility for  defective  bridges  on  failure  to  take  a 
bond  from  the  contractor,  counties  were  not  re- 
quired to  keep  public  bridges  in  repair,  and  no 
liability  attached  for  an  injury  from  a  defective 
bridge  built  by  private  subscription,  although  it 
was  shown  that  the  county  had  at  one  time  paid 
for  hauling  lumber  to  repair  said  bridge,  but  the 
repairs  were  done  by  citizens  gratuitously. 

And  under  Ala.  Rev.  Code,  1 1800,  a  couDty  was 
not  liable  for  injuries  caused  by  a  defective  public 
bridge,  where  the  bridge  was  not  erected  by  a  con- 
tract with  the  court  of  county  commissiODers,  and 
was  not  such  a  bridge  erected  under  the  provi- 
sions of  the  Code  as  required  the  county  to  keep  it 
in  repair.    Sims  v.  Butler  County,  48  Ala.  110. 

And  in  Barbour  County  v.  Horn,  48  Ala.  049,  It 
was  said  there  was  no  liability  against  a  county 
for  damaires  from  a  defective  bridge  in  the  ab- 
sence of  a  statute  imposing  a  liability. 

And  a  detached  county  in  which  was  a  defective 
bridge  was  not  liable  for  injuries  caused  by  such 
bridge  where  it  was  built  by  the  county  from  which 
this  county  was  detached,  but  there  was  no  statute 
imposing  a  liability  upon  the  detached  county. 
89L.RA. 


Askew  V.  Hale  County,  54  Ala.  088,  25  Am.  Rep.. 
780. 

In  Askew  v.  Hale  County,  64  Ala.  080,  25  Am. 
Rep.  780,  it  was  said  '*tbat  a  county  ia  not  liable  to 
an  individual  for  an  injury  sustained,  because  of 
its  failure  to  exercise  a  governmental  power  with 
which  it  Is  clothed,  or  because  it  ift  not  exercised  in 
the  manner  most  conducive  to  the  safety  of  the 
public,  or  because  of  the  negligence  or  unskilful- 
ness  of  its  officers  or  agents,  in  the  absence  of  a 
statute  expressly  declaring  the  liability.'* 

Qtorgia. 

In  Georgia  there  is  a  statute  imposing  a  liability 
where  the  bridge  is  a  toll  bridge  built  by  the  county 
or  a  bridge  built  by  contract.  If  the  county  fails  to 
take  a  seven-year  guaranty  bond,  but  the  county 
is  not  liable  after  the  expiration  of  seven  years  or 
for  defects  existing  in  other  bridges. 

So,  a  county  was  liable  in  damages  for  an  injury 
resulting  from  a  defective  bridge  where  the  bridge 
was  built  by  a  contract,  and  the  county  failed  to 
take  the  bond,  under  6a.  Code,  $071,  providing  that 
when  a  public  bridge  is  let  out  the  contractor  must 
in  his  bond  make  a  condition  to  keep  it  in  good  re- 
pair for  at  least  seven  years,  although  the  injury 
complained  of  occurred  more  than  seven  years 
after  its  com pletlon.  Mackey  v.  Murray  and  Whit- 
field CouDtles,  50  Ga.  882.  (See  Gwinnett  County  y. 
Dunn,  74  Ga.  868.  Tb  is  case  is  in  effect  overruled  by 
Monroe  County  v.  Flynt,  80  Ga.  480,  although  not 
referred  to  in  that  case.) 

And  where  a  county  bad  let  out  a  bridge  by  con- 
tract, and  had  failed  to  take  a  bond  of  sufficient 
guaranty,  and  injury  was  caused  thereby,  under 
Ga.  Code,  6  091,  providing  that  if  no  bond  or  suf- 
ficient guaranty  has  been  taken  by  the  ordinary, 
the  county  is  also  liable  for  damages,  it  was  held 
that  the  plaintiff  could  sue  either  the  county  or 
the  contractor.  Arnold  v.  Henry  County,  81  Ga. 
780. 

And  where  the  time  covered  by  the  contractor's  ' 
bond  for  keeping  it  in  repair  bad  expired,  and  the 
county  did  not  make  a  new  contract  for  that  pur« 
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Duckett,  20  Md.  468,  88  Am.  Dec.  557:  Calvert 
County  Comrs.  v.  Qibean,  86  Md.  229;  Prince 
George's  County  Contra,  v.  Burgess,  61  Md.  29, 
48  Am.  Rep.  88;  Baltimore  County  Comrs,  v. 
Baker,  A4  Md.  1;  Flynn  v.  Canton  Co,  40  Md, 
812,  17  Am.  Rep.  603;  Harford  County  Comrs, 
V.  Wine,  71  Md.  48;  House  v.  Montgomery 
County  Comrs.  60  Ind.  580,  28  Am.  Rep.  657; 
Morgan  County  Comrs.  v.  Pritchett,  85  Ind.  68; 
Pritchett  v.  Morgan  County  Comrs,  62  Ind. 
210;  Shelby  County  Comrs,  v.  Deprez,  87  lod. 
509;  Madison  County  Comrs,  v.  Brown,  89 
iDd.  48;  Howard  County  Comrs,  Y.Legg,  98  Ind. 
528,  47  Am.  Rep.  890;  Gilfson  County  Comrs. 
V.  Emmerson,  95  Ind.  579;  Ptitton  v.  Mont- 
gomery County  Comrs,  96  Ind.  131;  VaugJitv. 
Johnson  County  Comrs.  101  Ind.  128;  Knox 
County  Comrs,  v.  Montgomery,  109 Ind.  69. 

The  foregoing  cases  were  recently  overruled 
on  the  ground  that  by  the  true  construction  of 
the  Indiana  statute  the  county  was  not  charged 
with  the  reptar  of  bridges,  and  could  not,  ex- 
cept in  special  cases,  appropriate  county  funds 
to  repair  them. 

Jasper  County  Comrs,  y.  Allman,  142  Ind. 
573;  McCalla  v.  Multnomah  County,  3  Or.  424; 
Eastman  v.  Clackamas  County,  82  Fed.  Rep. 
24;  Wilson  v,  Jefferson  County,  13  Iowa,  181; 
Broum  v.  Jefferson  County,  16  Iowa,  839; 
McCullom  y.  Black  Hawk  County,  21  lown, 
409;  Soper  y.  Henry  County,  26  Iowa,  264; 
Collins  y.  Council  Bluffs,  82  Iowa,  324,  7  Am. 


Rep.  200;  Chandler  y.  Fremont  County,  42 
Iowa,  58;  Huston  y.  Iou>a  County,  43  Iowa, 
456;  Krause  y.  Davis  County,  44  Iowa,  141; 
Kincaid  y.  Hardin  County,  63  Iowa,  430,  86 
Am.  Rep.  286;  Huff  y.  Poweshiek  County,  60 
Iowa.  529;  Cooper  y.  Mills  County,  69  Iowa, 
350;  Hannon  y.  St.  Louis  County,  62  Mo. 
818;  Sims  y.  ButUr  County,  49  Ala.  110; 
Jackson  y.  Oreene  County  Comrs,  76  N.  C. 
282;  Threadgill  y.  Anson  County  Comrs,  99 
N.  C.  852;  White  y,  Chowan  County  Comrs. 
90  N.  C.  487,  47  Am.  Rep.  584. 

In  the  New  England  states  and  in  many 
others  it  has  been  held  that  there  is  no  distinc- 
tion in  liability  between  the  cases  of  cities, 
counties,  and  towns,  and  that  all  three  classes 
of  corporations  are  free  from  such  liability  at 
common  law. 

Farnum  y.  Concord,  2  N.  H.  892;  HiU  y. 
Boston,  122  Mass.  844, 28  Am.  Rep.  832;  Mower 
y.  Leicester,  9  Mass.  247,  6  Am.  Dec.  68;  Brady 
V.  Lowell.  3  Gush.  121 ;  Morgan  y.  HaUowell, 
57  Me.  375;  Jones  y.  New  Haven,  84  Conn.  1; 
Hewison  y.  New  Haven,  87  Conn.  475,  9  Am. 
Rep.  842;  Sussex  County  Chosen  Freeholders  y. 
Strader,  18  N.  J.  L.  108,  35  Am.  Rep.  580; 
Pray  y.  Jersey  City,  82  N.  J.  L.  894;  Detroit 
Y.  Blackeby,  21  Mich.  84, 4  Am.  Rep.  450;  Win- 
bigler  v.  Los  Angeles,  45  Cal.  36;  Taylor  y. 
Peekham,  8  R.  I.  849,  5  Am.  Rep.  578;  Block 
y.  Columbia,  19  S.  C.  412,  45  Am.  Rep.  785; 
Toung  y.  Edgefield  Diet,  Road  Comrs.  2  Nott 


poee  but  UDdertook  to  keep  the  bridge  in  repair 
itself.    Davis  T.  Home,  6i  Ghi.  6B. 

And  a  county  was  liable  for  an  Injury  caused  by 
a  public  brtdgre  being  out  of  rei>alr  where  such 
county  bad  failed  to  take  the  contractor's  bond, 
under  Ga.  Code,  §  681,  proyidingr  that  if  the  county 
authorities  fall  to  take  the  bond  required  by  ft  871 
of  tbe  Code  then  the  county  shall  be  liable  in  tbe 
place  of  tbe  contractor,  and  sucb  bridfre  was  built 
prior  to  tbe  passage  of  the  act  of  1888.  and  where 
tbe  injury  occurred  by  reason  of  a  horse  l)econiin9 
frigrhtened  at  a  hole  in  the  bridge  and  backingr  the 
buggy  over  into  the  stream  below,  there  beinir  no 
baonisters  or  railings.  (There  was  no  question 
made  as  to  the  cause  being  f  rig'ht  In  this  case  the 
bridge  was  built  to  connect  two  counties,  and  one 
•county  refused  to  co-operate,  and  the  suit  was 
against  the  county  which  built  the  bridge.)  Cook 
y.  De  Ralb  County,  06  6a.  218. 

In  Hammond  v.  Richmond  County,  72  QtL,  188,  it 
was  said  that  where  the  statute  provides  a  liability 
for  counties  for  failure  to  take  a  bond  to  keep  a 
bridge  in  repair,  a  recovery  can  be  had  for  in- 
juries. 

And  where  a  county  was  liable  for  injuries 
caused  by  a  defective  bridge,  the  county  commis- 
sioners could  be  compelled  by  mandamus  to  pay  it. 
DearlnfT  v.  Shepherd,  78  Ga.  28. 

InMoreland  v.  Troup  County,  70  Ga.  714,  it  was 
held  that  the  right  to  recover  for  Injury  from 
a  defective  hridffe  was  not  affected  by  tbe 
adoption  of  the  Constitution  of  1877,  art.  7,  6  fi,  1  2, 
restrictingr  the  taxing  power  of  a  county,  and  a 
demurrer  to  the  petition  on  the  ground  that  the 
injuries  occurred  after  the  adoption  of  tbe  Consti- 
tution was  overruled. 

But  a  county  was  not  liable  for  injury  caused  by 
want  of  proper  repaurs  to  a  public  bridge,  where 
there  was  noaileiration  that  the  bridge  was  erected 
by  letting  It  out  to  the  lowest  bidder,  and  that  no 
bond  was  taken  from  the  contractor  faithfully  to 
perform  his  contract  and  to  Indemnify  for  all 
damages  occasioned  by  the  failure  so  to  do  and 
to  keep  the  bridge  in  good  repair  for  seven  years, 
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and  for  sucb  further  time  as  may  be  embraced  in 
the  contract,  under  Ga.  Code,  6  081,  providlnir  that 
on  failure  to  take  such  bond  the  county  is  liable. 
Collins  v.  Hudson,  54  Ga.  25. 

And  a  recovery  was  denied  where  a  party  was  in- 
jured by  a  defective  bridge  which  was  built  under 
a  contract  awarded  on  May  12, 1888.  and  a  bond  was 
taken,  as  Ga.  act  December  29, 1888,  did  not  apply 
to  bridges  which  had  been  let  out  and  built  before 
the  passage  thereof.  It  was  said  that  before  the 
passage  of  the  act  of  1888  counties  were  not  pri- 
marily liable  for  injuries  received  from  defective 
bridges  where  they  bad  taken  bond  as  required  by 
law  from  the  contractor.  Mappin  v.  Washington 
County,  92  Ga.  180. 

And  under  Ga.  Code,  6  671,  requiring,  in  case  of 
county  bridges  built  by  tbe  lowest  bidder,  that  the 
contractor  should  give  a  bond  for  seven  years,  and 
a  bond  for  three  years  was  taken,  the  county  was 
not  liable  where  the  accident  occurred  before  the 
three  years  expired,  as  the  contractor  was  pri- 
marily liable.  It  was  said  that  if  the  accident  had 
happened  after  the  three  years  the  county  would 
probably  have  been  liable,  as  in  that  event  the 
county  should  be  treated  as  having  taken  no  bond 
at  all  under  the  Code,  i  601.  Mappin  v.  Washington 
County,  92  Ga.  130. 

And  where  there  was  no  contract  to  build  the 
bridge,  and  It  bad  been  more  than  seven  years 
since  it  had  been  built,  and  it  was  a  public  bridge, 
and  was  not  under  bond,  a  county  was  not  liable 
for  injuries  caused  from  tbe  same  being  out  of  re- 
pair. It  was  held  that  Ga.  Code,  December  29. 1888, 
on  the  subject  of  county  bridges  (Acts  1888,  p.  89), 
was  not  applicable  to  any  county  bridge  erected 
before  the  passage  of  the  act,  and  under  the  prior 
laws  the  counties  were  not  liable  in  a  case  of  this 
kind.  Bibb  and  Crawford  Counties  v.  Dorsey,  90 
Ga.  72;  Grays  v.  Bibb  County.  94  Ga.  698. 

And  a  county  was  not  liable  for  injuries  caused 
by  neglect  of  tbe  proper  authorities  to  repair  a 
bridge  where  it  was  not  a  toll  bridge  or  one  built 
by  contract,  under  Ga.  Code,  §  709,  providing  for 
suit  against  counties  for  neglect  to  keep  bridges  in 
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^  M'C.  537;  Welsh  v.  RuUand,  66  Vt.  328,  48 
Am.  Rep.  762;  StiUifig  y.  Thorp,  64  Wis.  628, 
41  Am.  Rep.  60;  Hiner  v.  Fdnd  du  Lae,  71 
Wis.  74;  Arkadelphia  v.  Windham,  49  Ark. 
139. 

Other  courts,  agreeing  in  the  proposition  that 
there  is  no  distinction  in  liability  between 
counties,  cities,  and  towns,  hold  that  they  are 
all  equally  liable  for  negligence  in  the  mainte- 
nance of  public  highways  and  bridges  whereby 
4in  individual  is  injured.    ■ 

Dean  v.  New  Miljard  Twp.  5  WatU  &  8.  545; 
Bapho  it  West  Hempfield  Twps,  ▼.  Moore,  68 
Pa.  404,  8  Am.  Rep.  202;  Mahanoy  Twp.  v. 
SchoUy,  84  Pa.  136;  Newlin  Twp,  v.  Davis,  77 
Pa.  317;  Chandler  v.  Fremont  County,  42 
Iowa,  58;  Wilson  v.  Jefferson  County,  13  Iowa. 
181;  Anne  Arundel  County  Comrs,  v.  Dvekett, 
20  Md.  468. 83  Am.  Dec.  657;  Jackson  v.  Oreene 
County  Comrs.  76  N.  C.  282;  Houss  v.  Mont- 
gomery County  Comrs.  60  Ind.  580,  28  Am. 
Rep.  657;  MeCalla  v.  Multnomah  County,  3 
Or.  424;  Eastman  v.  Clackamas  County,  82 
Fed.  Rep.  24;  Hannon  v.  St.  Louis  County,  62 
Mo.  313;  Sims  v.  Butler  County,  49  Ala.  110. 

Some  classes  of  duties  undoubtedly  pertain 
'Strictly  to  the  government,  such  as  the  furnish- 
ing of  jails,  court-houses,  and  the  distribution 
•of  public  charity. 

Alamango  v.  Albany  County  Supers.  25 
Hun,  551. 

Other  classes  of  dutieS;belong  to  the  private 


and  corporate  character,  such  as  the  mainte- 
nance of  the  New  York  and  Brooklyn  Bridge. 

Walsh  ▼.  New  Fork,  107  N.  Y.  220. 

Or  such  as  the  maintenance  of  public 
docks. 

Mersey  Docks  dt  Harbour  Board  y.  Oibbs,  11 
H.  L.  Cas.  686. 

Or  beacons. 

Gilbert  v.  Trinity  House,  L.  R.  17  Q.  B. 
Div.  795. 

The  cases  in  this  state  holding  that  towns 
could  not  be  sued  for  negligence  are  put  upon 
the  ground  that  the  town  is  not  charged  with 
the  duty  of  repairing  highways. 

Morey  v.  Newfane,  8  Barb.  645.  See  also 
People,  Loomis,  v.  Little  Valley  Town  Audit- 
ors, 75  N.  Y.  317. 

The  artificial  reasoning  which  is  used  to  dis- 
charge the  county  is  exhibited  in  the  opinion 
in  Aibrecht  y.  Queens  County,  84  Hun,  399. 

Mr.  Townsend  Scudder,  for  respondent: 

A  county  is  a  corporation  of  limited  corpo- 
rate capacity  and  liability,  and  is  under  no  lia- 
bility in  respect  of  torts. 

1  Dill.  Mun.  Corp.  §§  22,  2S  et  seq  ;  Ensign 
V.  Livingston  County  Supers.  25  Hun,  21; 
People,  Downing,  y.  Stout,  28  Barb.  838;  Ham- 
ilton County  Comrs.  y.  Mighela,  7  Ohio  St.  109; 
Bertles  y.  Nunan,  92  N.  Y.  162.  44  Am.  Rep. 
361;  Fitzgerald  y.  Quann,  109  N.  Y.  441; 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635, 
25  L.  ed.  336;  People,  Keene,  y.  Queens  County 


repair  when  the  bridge  is  a  toirbrldRe  built  by  the 
oounty,  or  %  731,  proyldlDg  that  if  a  bond  Is  not 
taken  from  the  contraoior  the  oounty  shall  be  lia- 
ble for  damages,  did  uot  apply.  Scales  v.  Chatta- 
taooohee  County,  41  Ga.  2SB5. 

A  oouDty  was  not  liable  for  Injuries  resultloflr 
from  a  defective  bridge  where  It  was  not  alleged 
that  toil  was  charged,  under  Ga.  Code,  9  689,  pro- 
-yidiogthat  the  ordinary  may  establish  a  toll  bridge 
-for  the  benefit  of  the  county;  but  when  toll  Is 
charged  the  county  Is  liable  as  Individuals  owing 
them.    Arline  v.  Laurens  County,  77  Ga.  240. 

In  Arline  v.  laurens  County.  77  Ga.  249,  the  cases 
of  Owionett  County  v.  Dunn,  74  Ga.  868,  and  Col- 
lins y.  Hudson,  54  Ga.  2S,  were  aporoved. 

In  Gwinnett  County  v.  Dunn.  74  Ga.  858,  It  was 
held  that  an  action  did  not  He  against  a  oounty  for 
damages  caused  by  neglect  of  proper  authorities  to 
repair  a  bridge,  where  it  was  not  shown  that  it  was 
a  toll  bridge  or  such  a  one  as  was  built  by  a  con- 
tractor, and  that  there  was  a  failurei  to  take  the 
proper  bond  of  Indemnity  required  by  the  Code. 
Following  Scales  v.  Chattahoochee  County,  41  Ga. 
2SS,  and  Collins  v.  Hudson,  64  Ga.  25. 

In  Gwinnett  County  v.  Dunn,  74  Ga.  858,  it  was 
said  that  the  decisions  in  Mackey  v.  Murray  and 
Whitfield  Counties.  59  Ga.  832.  and  Davis  v.  Home, 
64  Ga.  09,  aeem  to  have  been  made  without  any 
reference  to  Collins  v.  Hudson.  54  Ga.  25. 

In  Monroe  County  v.  Flint,  80  Gki.  489,  it  was  held 
that  a  county  was  not  liable  for  injury  from  a  de- 
fectlye  bridge  although  no  bond  was  taken  and 
more  than  seven  years  had  expired,  under  Ga. 
Code,  1 671.  providing  that  the  contractor  must  In 
bis  bond  make  a  condition  to  keep  it  in  good  re- 
pair for  at  least  seven  years,  as  the  construction 
would  be  that  a  contractor  would  be  liable  and  the 
county  would  be  liable  if  they  failed  to  take  the 
bond,  and  the  contractor  would  be  liable  to  keep 
the  bridge  in  good  repair  for  seven  years,  and  the 
liability  of  the  oounty  did  not  extend  beyond  that. 
This  case  virtually  overrules  Mackey  y.  Murray 
and  Whitfield  Counties,  60  Ga.  882,  but  does  not  re- 
fer to  that  ease. 
39  L.  R.  A. 


A  oounty  was  not  liable  for  damages  caused  by  a 
defective  bridge  where  the  plaintiff  by  the  use  of 
proper  care  could  have  prevented  the  injury. 
Macon  County  y.  Chapman,  74  Ga.  107. 

Kawas. 

In  Kansas  it  was  formerly  held  that  there  was  no 
implied  liability  against  counties  for  failure  to 
keep  a  bridge  in  proper  condition,  but  now  a  stat- 
ute provides  that  if  the  chairman  of  the  board  of 
county  commissioners  has  five  days*  notice  of  such 
defects  the  county  will  be  liable. 

So,  a  county  was  not  liable  for  injuries  caused 
from  a  defective  public  bridge  in  the  absence  of 
any  statute  imposing  a  liability.  The  court  said 
there  is  a  distinction  between  the  liability  of  cities 
and  of  quasi  corporations  like  counties  in  this 
state.  Marion  County  Conurs.  v.  Kigge,  24  Kan 
266. 

Where  defects  in  a  county  bridge  are  described 
by  witnesses  who  have  knowledge  of  the  same,  and 
the  character  and  extent  of  such  defects  are  com- 
prehensible by  the  ordinary  mind,  the  Jury  are  the 
Judges  of  the  safety  of  such  bridge  for  travel,  and 
evidence  by  a  witness,  eyen  an  expert,  as  to  his 
opinion,  is  incompetent.  Murray  y.  Woodson 
County  Comrs.  (Kan.)  48  Pac.  664. 

But  a  county  is  only  bounditojexerclse  reasonable 
or  ordinary  care  and  diligence  in  the  discovery  and 
repair  of  defects  in  its  bridges,  under  Taylor^s 
Kan.  Qen.  Stat.  1889,  ^  7184  (Laws  1887,  chap.  287), 
providing  that  any  person  who  shall  without  con- 
tributory negligence  sustain  damage  by  reason  of 
a  defective  county  bridge  may  recover  from  the 
county,  where  the  chairman  of  the  board  of  county 
commissioners  shall  have  had  five  days*  notice  of 
such  defects  prior  to  the  time  when  such  damage 
was  sustained.  Murray  y.  WoodsoniCounty  Comrs. 
(Kan.)  48  Pac.  654. 

In  an  action  under  Taylor^s  Kan.  Gen.  Stat. 
1  7134  (Laws  1887,  chap.  287),  to  recoyer  for  injuries 
occasioned  by  a  defectiye  bridge,  it  must,be  proved 
that  the  chairman  of  the  county  board  had  notice 
of  such  defect,  and  the  presumption|that  another 
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Supers.  142  N.  T.  271;  Mower  v.  Leicester,  9 
Mass.  247,  6  Am.  Dec.  63. 

The  maintenance  of  highways  and  bridges  is 
a  public*  not  a  private,  function  of  govern- 
ment, and  for  its  exercise  a  county  does  not 
incur  a  liability  to  an  individual. 

Maxmilian  v.  Hew  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  Hopd  v.  New  York,  6  N.  Y. 
874,  55  Am.  Dec.  847;  Eastman  v.  Meredith, 
36  N.  H.  284, 72  Am.  Dec.  802;  Bill  v.  Boston, 
122  Mass.  844,  28  Am.  Rep.  832. 

A  county,  in-  caring  for  highways  and 
bridges,  performs  a  duty  properly  belonging  to 
the  towns  within  its  limits;  a  town  not  being 
liable  for  defects  in  highways  and  bridges,  the 
county  can  incur  no  nability  by  the  perform- 
ance of  this  duty. 

BiU  V.  Livingston  County  Supers,  12  N.  Y. 
52;  Barber  v.  New  Scotland,  88  Hun,  522;  Mar- 
tin V.  Brooklyn,  1  Hill,  545;  Waldron  v.  Bav- 
erhill,  143  Mass.  582;  Doberty  v.  Braintree,  148 
Mass.  495;  Bawks  v.  Charlemont,  107  Mass. 
414;  Mower  v.  Leicester,  9  Mass.  247,  6  Am. 
Dec.  63;  Bigelow  v.  Randolph,  14  Gray,  541; 
Chidsey  v.  Canton,  17  Conn.  475;  Reed  V.  Bel- 
fast, 20  Me.  246;  Eastman  v.  Meredith,  86  N. 
H.  284,  72  Am.  Dec.  802;  Morey  v.  Newfane, 
8  Barb.  645;  People,  Van  Keuren,  v.  Esopus 
Toton  Auditors,  74  N.  Y.  816:  BiU  v.  Boston, 
122  Mass.  844,  28  Am.  Rep.  882. 

The  bridge  in  question  was  in  the  control  of 


the  contractors,  who  alone  are  liable  for  the 
failure  to  keep  it  in  repair. 

2  Dill.  Mun.  Corp.  §§  1028-1080;  Engel  v. 
Eureka  Club,  137  N.  Y.  100;  Nolan  v.  King,, 
97  N.  Y.  505.  49  Am.  Rep.  561;  Pack  v.  New 
York,  8  N.  Y.  222;  Blake  v.  Ferris,  5  N.  Y. 
48;  KeUy  v.  New  York,  11  N.  Y.  482;  McG({f' 
ferty  v.  Spuyten  Duynl  d  P.  M.  R,  Co.  61  N. 
Y.  178;  Engel  v.  Eureka  Club,  187  N.  Y.  100. 

Gray,  J. ,  delivered  the  opinion  of  the  court." 
Plaintiff's  intestate  lost  his  life  through  the 
breaking  down  of  the  bridge  over  Newtown 
creek,  and  this  action  was  brought  to  recover 
damages  of  the  defendants,  the  county  of 
Queens  and  the  city  of  Brooklyn,  for  their  al- 
leged negligence  with  respect  to  the  condition 
of  the  bridge.  A  bridge  had  long  existed  over 
Newtown  creek,  which  was  the  boundary  line 
between  the  counlies  of  Kings  and  Queens; 
and,  pursuant  to  an  act  passed  in  1892,  the 
boards  of  supervisors  of  these  counties  had 
made  a  contract  for  its  reconstruction.  Mean- 
while, a  temporary  foot  bridge,  for  the  accom- 
modation of  foot  passengers  during  the  prog- 
ress of  the  work,  was  erected,  and  made  use 
of  by  the  public.  The  plaintiff  alleges  thai 
this  temporary  bridge  was  insufficient,  out  of 
repair,  inadequate  for  its  purposes,  and  not 
calculated  to  bear  the  strain  to  which  it  would 
be  subjected,  and    that  the  defendants  were 


member  told  bim  will  not  be  indulged.    Murray  v. 
WoodsoD  County  Comrs.  f  Kan.)  48  Pac.  564. 

Where  the  evidence  showed  that  ttie  county  re- 
built, maintained,  and  undertook  to  repair  a  bridare 
at  the  expense  of  the  county,  which  cost  more  than 
$000,  the  court  properly  instructed  the  jury  ''there 
Is  no  dispute  of  the  fact  that  the  bridflre  and  ap- 
proaches in  question  were  built  and  paid  for  by  the 
county."  Nemaha  County  Comrs.  v.  Alibert  (Kan. 
App.)61Pac.807. 

The  mere  fact  that  the  board  of  county  commis- 
sioners established  a  rule  that  the  matter  of  repair- 
ing bridges  should  be  left  to  the  ccmmlssioners  in 
whose  district  the  bridge  is  located  did  not  tend  to 
show  whether  or  not  the  chairman  had  actual  no- 
tice of  the  defective  and  dangerous  condition  of 
the  bridge,  and  such  evidence  was  properly  re- 
fused. Nemaha  County  Comrs.  v.  Alibert  (Kan. 
App.)  51  Pac.  307. 

See  subhead  Where  the  injury  was  cawed  by  the 
friQht  of  a  horse^  I.  o, 
Massachusetts, 

In  Massachusetts  there  is  a  statute  imposing  a 
liabUlty. 

Under  Mass.  Stat.  1877,  chap.  284,  and  1870,  chap. 
244,  providing  that  for  injuries  the  plaintiff  should 
within  thirty  days  thereafter  give  written  notice 
of  the  time,  place,  and  cause  of  said  injury,  a  no- 
tice was  sufficient  where  it  stated  tbe  name  of  the 
bridge  and  that  *'said  Injuries  were  caused  by  a  de- 
fect in  the  planking  of  the  said  bridge,  one  of  the 
plank  being  insufficient  in  length,  which  Insuffici- 
ency caused  a  hole  in  tbe  said  bridge  into  which  I 
fell,"  although  It  appeared  in  evidence  that  there 
were  three  holes  of  a  similar  character,  but  the 
others  were  not  as  large  as  the  one  into  which  the 
plaintiff  fell.  The  notice  was  also  sufficiently  ad- 
dressed: **To  licwis  Warner,  Treasurer  County  of 
Hampshire.  Dear  Sir.— I  hereby  give  you  notice 
that  I  have  this  day  .  .  .  received  bodily  inju- 
ries, etc.,"  under  Mass.  Stat  1877,  chap.  234,  provid- 
ing that  notice  may  be  given  in  the  case  of  a  county 
to  any  one  of  the  county  commissioners  or  to  the 
county  treasurer.  Lyman  v.  Hampshire  County, 
188  Bfass.  74. 
»9  L.  R.  A. 


A  county  was  liable  for  injuries  caused  to  a  per- 
son by  a  defect  in  a  bridge,  under  Mass.  Stat.  1794,. 
chap.  aO,  which  provided  for  imposing  one  half  the 
expense  on  said  county  and  the  other  half  on  a 
town,  although  the  officers  of  tbe  town  had  always 
made  tbe  necessary  repairs,  receiving  one  half  of 
the  expense  thereof  from  the  county.  It  was  held 
that  both  the  town  and  tbe  county  would  be 
equally  liable,  but  after  verdict  nonjoinder  of  the 
town  could  not  be  set  up.  Lyman  v.  Hampshire- 
County,  140  Mass.  311. 

Where  plaintiff  was  injured  by  stepping  into  a 
hole  on  a  bridge,  and  there  was  evidence  t  bat  it  had 
existed  for  ten  years,  and  Shat  tbe  officers  of  the 
county  were  very  frequently  on  the  bridge,  it  was  a 
question  for  tbe  jury  whether  the  county  might 
have  had  notice  by  reasonable  diligence,  and 
whether  the  injury  to  tbe  plaintiff  might  have  been 
prevented  by  care  and  diligence  on  the  part  of  the 
county;  and  tbe  fact  that  he  had  previous  knowL- 
edge  of  the  defect  was  not  conclusive  evidence  of 
his  negligenoe.  Lyman  v.  Hampshire  County,  140 
Mass.  811. 
Michigan. 

Under  How.  (Mich.)  Stat.  6  1442.  the  township,, 
village,  city,  or  corporation  whose  corporate  au- 
thority extends  over  a  public  highway,  street^ 
bridge,  or  culvert,  is  liable  for  injuries  caused  by 
negligence  in  not  keeping  tbe  same  in  repair.. 
There  appear  to  be  no  oases  against  counties  under 
this  statute. 
Nebraska^ 

In  Nebraska  a  county  was  not  liable  in  tbe 
absence  of  any  statute,  but  there  is  now  a  liability 
imposed  by  statute  for  injuries  caused  to  travelera 
from  defective  bridges. 

A  county  was  not  Nable  for  injuries  caused  by  a 
defective  public  bridge  in  the  absence  of  any 
statute  imposing  a  liability.  It  was  said:  "Counties 
were  not  liable  at  common  law  for  injuries  caused 
in  the  manner  set  forth  in  the  petition  in  this  case, 
and  our  statute,  in  force  at  the  time  of  the  alleged 
Injury,  did  not  change  the  common-law  rule.*^ 
Woods  V.  Colfax  County  Comrs.  10  Neb.  562. 

But  a  county  was  liable  for  negligenoe  in  failinir 
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negligent  in  permitting  its  use  by  the  public  in 
that  condition.  The  county  of  Kings,  under 
chapter  954,  Laws  1895,  became  al^rbed  on 
January  1,  1896,  into  the  city  of  Brooklyn, 
which  was  therefore  made  a  defendant.  The 
county  of  Queens,  the  other  defendant,  dc- 
murr^  to  the  complaint,  for  not  stating  facts 
sufficient  to  constitute  a  cause  of  action  against 
it.  The  demurrer  was  sustained  at  the  special 
term  and  at  the  appellate  division  of  the  su- 
preme court,  in  the  second  Judicial  department, 
which  latter  court  has  certified  the  case  to  us, 
as  involving  a  question  of  law  which  ought  to 
be  reviewed  by  this  court.  That  question, 
broadly,  is  whether,  by  any  rule  of  law,  as 
established  in  this  state,  a  county  may  be  held 
liable  at  the  suit  of  a  private  individual  who 
has  received  personal  injuries  from  a  defective 
bridge,  with  the  maintenance  of  which  the 
county  was  chargeable.  The  question  is  one 
of  considerable  interest,  and,  beyond  the 
general  discussion,  demands  an  interpretation 
of  the  provisions  of  the  county^law  of  1892 
(Laws  1892,  chap.  686),  the  2d  section  of  which 
declares  the  county  to  be  a  municipal  corpora- 
tion. The  provision  is  as  follows:  "A  county 
is  a  municipal  corporation,  comprising  the  in- 
habitants within  its  boundaries,  and  formed 
for  the  purpose  of  exercising  the  powers  and 
dischar^ng  the  duties  of  local  government,  and 
the  administration  of  public  affairs  conferred 


upon  it  by  law."  By  the  8d  section,  it  is  pro- 
vided that  ''an  action  ...  to  enforce  any 
liability  created,  or  duty  enjoined  upon  it,  or 
upon  any  of  its  officers  or  agents  for  which  it 
is  liable,  or  to  recover  damages  for  any  injury 
to  any  property  or  rights  for  which  it  is  liable, 
shall  be  in  the  name  of  the  county."  It  is 
argued  that  the  county,  being  thus  declared  a 
municipal  corporation  and  being  charged  by 
law  with  the  duty  of  maintaining  the  bridge, 
is  made  subject  to  those  liabilities  which  it  was 
understood  the  law  attached  to  that  class  of 
corporations  for  breaches  of  duty.  It  is 
urged  that  as  counties  never  were  known,  be- 
fore this  statute,  as  municipal  corporations,  the 
legislature,  in  its  enactment,  must  have  in- 
tended that  they  should  be  treated  as  upon  a 
par  with  cities,  when  engaged  in  similar  trans- 
actions, and  that  this  proposition  should  be 
sustained  from  the  point  of  view  of  public  in- 
terest. In  considering  the  question  before  us, 
we  must  not  fsil  to  observe  that  the  language 
of  ^  8,  above  quoted,  seems  to  import  no 
further  liability  than  that  which  was  then  ex- 
isting. The  only  portion  of  that  section  which 
is  material  to  the  case  is  that  which  provides 
for  an  action  **to  recover  damages  for  any  in- 
jury to  any  property  or  rights  for  which  it  is 
liable."  In  other  words,  what  the  legislature 
appears  to  have  done  was  to  provide  that, 
where  the  county  is  liable  for  an  injury,  the 


to  keep  a  bridge  Jn  repair,  under  Neb.  act  July  ], 
IWO  (Laws  1880,  chap.  7,  Rev.  Stat.  p.  733),  providing 
that  if  damage  happens  to  any  person  or  property 
by  means  of  insuffloiency  or  want  of  repair  of  a 
highway  or  bridge  wbtcb  the  counties  are  liable 
to  keep  in  repair,  the  person  sustaining  the  damage 
may  recover  against  the  county.  Holllngsworth 
V.  Saunders  County,  36  Neb.  141. 

In  Holltngsworth  v.  Saunders  County.  36  Neb. 
141,  Woods  V.  Colfax  County  Comrs.  10  Neb.  662, 
was  distinguished,  as  this  statute  was  passed  after 
that  decision. 
New  Jervey. 

In  New  Jersey  there  was  no  implied.iiability  for 
injuries  to  travelers  from  defective  bridges,  but 
there  Is  now  a  statutory  liability. 

The  board  of  chosen  freeholders  of  a  county  was 
not  liable  for  injuries  sustained  by  reason  of  an 
abutment  of  a  public  bridge  being  without  side 
railings,  under  N.  J.  Rev.  Laws,  47, 1  1,  providing 
that  the  freeholders  are  to  consider  and  decide 
upon  the  utility  and  necessity  of  erecting,  rebuild* 
ing,  or  repairing  bridges,  as  this  statute  made  it 
discretionary.  It  was  said  that  If  they  erred  in 
judgment,  however  well  meaning,  and  the  plain- 
tiff's counsel  were  correct  in  their  argument,  they 
would  be  exposed  to  Si}\  the  responsibility,  but 
'this  gross  injustice  arises  from  the  counsei^s  sub> 
stltuting  the  responsibility  of  the  freeholders  in 
place  of  the  county,  which  latter  is  under  all  cir- 
cumstances bound  prima  facie  to  keep  the  public 
bridges  In  good  repair  and  liable  to  indictment  if 
it  do  not.'*  Sussex  County  Chosen  Freeholders  v. 
Strader,  18  N.  J.  L.  106, 85  Am.  Rep.  680. 

An  individual  could  not  sustain  an  action  against 
the  board  of  chosen  freeholders  for  injuries  sus- 
tained by  reason  of  a  defect  in  a  public  bridge  con- 
structed by  them.  Cooley  v.  Basex  County  Chosen 
Freeholders,  27  N.  J.  L.  416,  Following  Sussex 
County  Chosen  Freeholders  v.  Strader,  18  N.  J.  L. 
106. 86  Am.  Rep.  630. 

Bat  the  freeholders  of  a  county  were  liable  on 
the  ground  of  neglect  for  Injuries  caused  by  falling 
off  the  abutment  waU  of  the  approach  to  a  bridge, 
underN.  J.  act  March  16,  1800  (Pub.  Laws,  p.  286, 
89L.R.A. 


Rev.  p.  86,  i  9),  where  they  adopted  a  plan  which 
contemplated  the  filling  in  of  the  sidewalk  by 
others  so  as  to  bring  it  up  to  the  abutment  wall, 
and  were  preparing  a  permanent  railing  to  render 
the  approach  safe,  but  put  up  no  temporary  barrier* 
and  the  dangerous  condition  was  notorious  for 
more  than  two  weeks  before  the  injury.  Morris 
County  Chosen  Freeholders  v.  Hough,  56  N.  J.  L. 
628.  In  this  case  the  plan  of  the  committee  con- 
templated a  structure  with  the  sidewalk  filled  in 
by  others  to  be  protected  by  a  railing  erected  by 
defendants  on  the  wing  wall  of  the  bridge,  and  the 
defendants  were  in  the  performance  of  that  duty 
when  the  plaintiff  was  Injured,  and  the  neglect  con- 
sisted in  not  providing  a  temporary  barrier,  having 
knowledge  of  Its  danger. 
Oregon, 

In  Oregon  there  was  a  statutory  liability  for  de- 
fective  bridges,  but  this  statute  has  been  repealed. 

A  county  was  not  liable  for  Injury  resulting  from 
defect  in  a  bridge,  after  Oregon  Code.  §  847,  pro- 
viding that  an  action  may  be  maintained  against  a 
county  for  injury  to  the  rights  of  plaintiff  arising 
from  some  act  or  omission  of  such  county,  was 
amended  In  1887  by  omitting  the  words  ''or  for  an 
injury  to  the  rights  of  the  plaintiff,  arising  from 
some  act  or  omission  of  such  county  or  other  pub- 
lic corporation,**  It  was  held  that  Oregon  Const, 
art.  1. 1 10,  providing  that  every  man  shall  have  a 
remedy  by  due  course  of  law  for  injury  done  him 
in  person,  property,  or  reputation,  did  not  prevent 
a  repeal  of  this  statute,  although  before  the  adop- 
tion of  the  Constitution  there  was  a  similar  statute 
enacted  by  the  territorial  legislature.  Templeton  v. 
Linn  County,2S  Or.  318,15  L.  R.  A.730.  In  this  case  the 
statute  was  repealed  before  the  Injury  was  caused. 

In  Templeton  v.  Linn  County,  22  Or.  813,  15  L. 
R.  A.  780,  the  case  of  McCaiia  v.  Multnomah 
County,  8  Or.  424,  was  distinguished,  as  the  statute 
was  different  in  that  case. 

But  under  Oregon  Code  Civ.  Proo.  subd.  4, 1  8T0, 
authorizing  the  county  court  to  provide  for  the 
erection  and  repair  within  the  county  of  public 
bridges  on  any  road  or  highway,  and  Laws  1864~*66, 
p.  168,  act  June  7,  1864, 1  4,  authorizing  an  action 
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action  sball  be  in  the  name  of  the  county.  If, 
prior  to  the  passage  of  the  county  law,  the 
county  was  not  liable  for  such  an  injury  as 
was  sustained  in  the  present  case,  did  it  become 
BO  thereafter,  by  implication  from  the  language 
of  the  2d  section,  as  argued  for  the  ap- 
pellant, in  the  use  of  the  words  ''municipal 
corporation,"  or  by  reason  of  the  8d  section? 

To  a  clear  understanding  of  the  question, 
it  may  be  well  to  consider  what  was  the  legal 
status  of  counties  of  this  state,  and  then,  inci- 
dentally, what  ia  that  of  a  municipal  corpo- 
ration proper,  such  as  an  incorporated  city. 
The  civil  divisions  of  a  state  into  counties  had 
their  origin  in  Bngland,  where,  preceding  the 
organization  of  the  Kingdom  itself,  they  were 
thereafter  continued,  from  recognized  neces- 
sities in  government,  as  other  countries  had 
their  departments  or  tlieir  provinces.  In  such 
divisions  it  was  found  that  the  purposes  of 
local  government  and  of  the  administration  oi 
justice  were  promoted.  Differing  from  Eng- 
land in  their  origin,  in  this  country  they  were 
first  created  by  the  legislatures  of  the  various 
colonies,  and  subsequently  by  the  states  of  the 
Union.  They  were  invested  with  such  corpo- 
rate attributes  as  were  essential  to  a  proper 
performance  of  the  duties  of  local  government. 
They  were,  in  effect,  subdivisions  of  the 
governed  territory,  established  for  the  more 
convenient  administration  of  government 
and  having  such  powers  as  were  necessary  to 
be  exercis^  and  for  the  welfare,  advantage. 


and  protection  of  the  public  within  their 
boundaries.  While  in  the  people  resided  the 
sovereign  right  to  declare  the  general  mode  of 
their  government,  it  was  the  appropriate  duty 
of  their  legislative  body  to  so  arrange  the  ter- 
ritory of  the  state  into  civil  divisions,  and  to  so 
apportion  among  them  governmental  duties, 
as  would  best  conduce  to  the  advantage  of  its 
citizens.  By  the  common  law  of  England, 
a  county,  though  sometimes  regarded  as  a 
quasi  corporation,  could  not  be  subject  to  a 
civil  action  for  a  breach  of  its  corporate  duty 
unless  such  an  action  was  expressly  given 
by  statute.  The  duty  of  maintaining  and 
repairing  bridges  belonged  to  it,  but  the 
only  remedy  for  a  breach  of  that  duty  was 
by  presentment  or  indictment.  An  unsafe 
condition  of  a  highway,  or  a  bridge  as  a 
part  of  the  highway,  was  regarded  as  the  sub- 
ject of  a  popular  action,  and  not  of  a  private 
action.  In  BusaeU  v.  Devon  County,  2  T.  R. 
667,  which  was  an  action  by  an  individual 
against  the  inhabitants  of  a  county  for  aif 
injury  sustained  through  the  defective  condi- 
tion of  a  county  bridge,  it  was  held  that  they 
were  not  such  a  corporation,  or  quasi  corpora- 
tion, against  whom  such  an  action  could  be 
maintained.  It  was  reasoned  that,  while  the 
inhabitants  of  the  county  might  be  a  corpora- 
tion for  some  purposes,  no  statute  had  auibor- 
ized  such  an  action,  and  that  the  action  would 
be  one  against  the  public.  The  authority  of 
that  case,  as  settling  the  rule,  at  common  law 


aRalDSt  a  oounty  for  an  injury  to  tbe  rights  of 
plaintiff  arlsioff  from  some  act  or  omiaston  of  said 
county,  a  county  was  liable  where  a  plank  In  the 
floor  of  a  bridge  was  broken  or  too  short,  and  one 
horse  of  a  team  becoming  frifrhtened  pushed  the 
other  borse.cau8iOK  him  to  step  off  the  bridge  draw- 
ing tbe  team  and  buggy  over  and  injuriog  plaintiff. 
Tt  was  further  held  that  act  February  21,  1887, 
amending  Code  Civ.  Proc.  chap.  4.  title  i.  §  847,  re- 
straining the  right  to  maintain  an  action  against 
the  county  to  cases  arising  on  contract,  which  act 
was  passed  after  this  action  was  commenced,  did 
not  affect  plaintilTs  claim.  It  was  said:  **The  14tb 
Amendment  declares  that  the  state  'shall  not  de- 
prive any  person  of  .  .  .  property  without  due 
process  of  law.*  Assuming,  as  I  do  for  the  present, 
that  the  plaintiff*8  right  of  action,  whether  vested 
or  not,  is  not  'property,*  within  the  meaning  of 
this  amendmpnt,  there  is  nothing  in  the  Ckinstitu- 
tion  of  tbe  United  States  or  of  this  state  prohibit- 
ing the  passage  of  retrospective  laws  by  the  latter, 
provided  they  do  not  impair  the  obligation  of  con- 
tracts, or  partake  of  the  character  of  ex  post  facto 
laws.  Subject  to  these  qualifications,  the  state 
may  pass  retrospective  laws,  and  thereby  devest 
vested  rights,  without  violating  the  Constitution 
of  the  United  States.  .  .  .  And  admitting  that  the 
right  to  maintain  this  or  an  equivalent  action  for 
the  redress  of  this  wrong  is  a  vested  one,  of  which 
the  plaintiff  ought  not  to  be  wantonly  deprived,  it 
is  clear  the  legislature  may  do  so,  if  it  will,  unless 
the  Constitution  of  the  state  is  in  the  way.**  But  it 
was  further  held  that,  under  Or.  Const,  art.  1, 1  10, 
providing  that  every  man  shall  have  a  remedy  by 
the  course  of  law  for  injury  done  him  in  personal 
property  or  reputation,  this  right  could  not  be 
taken  away  by  any  statute.  Eastman  v.  Clacka- 
mas County.  8S  Fed.  Bep.  24. 

And  a  county,  having  laid  out  and  opened  a  road 
and  built  a  bridge  thereon,  and  invited  the  public 
towalk  thereon,  was  estopped  from  denying  that 
It  was  a  public  road.  Eastman  v.  Clackamas 
County,  8S  Fed.  Hep.  24. 
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And  under  Oregon  Laws,  December  18, 186S,  ft  4 
(Oregon  Laws,  7a,  I  40,  note),  providing  that  a 
bridge  of  10  feet  or  more  span  shall  be  built  In  a 
good  substantial  manner  and  covered  with  sound 
plank  well  spiked  down,  the  oounty  was  charge- 
able with  negligence  in  not  having  planks  well 
spiked  down,  by  reason  of  which  an  injury  was 
caused.  The  want  of  railing  was  negUorence  on 
the  part  of  the  county  when  the  accident  could 
have  been  prevented  by  a  railing  on  the  bridge. 
Eastman  v.  Clackamas  County,  32  Fed.  Rep.  24. 

And  a  county  was  liable  for  damages  caused  by 
a  defective  bridge  which  was  outof  repair  through 
tbe  negligence  of  the  oounty,  under  Oregon  Star. 
868,  S  19,  providing  that  all  oounty  roads  shall  be 
under  the  supervision  of  the  oounty  in  which  such 
road  is  situated,  and  making  it  the  duty  of  the 
oounty  court  to  appoint  supervisors,  and  giving  the 
court  power  to  remove  the  same  on  failure  to 
perform  their  duties,  and  Oregon  Code,  p.  285,  §  847, 
providing  that  an  action  may  be  maintained  against 
the  county  for  an  injury  to  the  rights  of  plaintiff 
arising  from  some  act  or  omission  of  such  county. 
McCalla  v.  Multnomah  County,  8  Or.  424. 

A  county  was  liable  for  damages  caused  by  a  de- 
fective briflge  where  sudh  bridge  was  a  public 
bridge  or  was  knowingly  recognized  as  a  county 
structure  by  the  proper  officials  of  said  county, 
and  they  had  been  notified  for  a  reasonable  time 
prior  to  the  accident  of  the  defective  condition  of 
the  bridge,  or  where  it  had  been  openly  and  notori- 
ously unsafe  to  such  an  extent  is  to  convey  notice 
of  its  condition  for  a  reasonable  time  prior  to  the 
accident.  It  was  further  held  that  the  mere  fact 
of  intoxication  of  the  injured  party  would  not  of 
itself  bar  a  recovery.  Ford  v.  Umatilla  County,  15 
Or.  818. 

In  Ford  v.  Umatilla  County,  15  Or.  813 ,  it  was 
said  that  under  Oregon  Seas.  Laws  1887,  p.  46,  the 
liability  of  counties  had  been  changed  but  the  act 
was  passed  after  this  accident^  and  it  was  held  that 
It  did  not  apply,  as  in  Eastman  v.  Clackamas  County. 
8SS  Fed.  Rep.  24.    The  decision  In  the  Ford  Case  evi- 
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that  no  civil  actioD  coald  be  maintained  for  an 
individual  injury  in  consequence  of  the  breach 
of  a  public  duty  on  the  part  of  the  inhabitants 
of  a  county,  has  been  repeatedly  recognized  in 
England  and  in  this  country.  I  may  refer  in 
particular  to  the  case  of  BarUett  v.  Crozier, 
in  this  state  (17  Johns.  439, 8  Am.  Dec.  428),  and 
to  the  cases  in  Massachusetts  of  Riddle  v. 
Proprietors  of  Locks  dt  CancUs,  7  Mass.  169,  5 
Am.  Dec.  85,  and  Mower  v.  Leicester,  9  Mass. 
247,  6  Am.  Dec.  '68,  and  to  the  very  thorough 
discussion  of  the  cases  in  England  and  in  the 
United  States,  which  will  be  found  in  HUl  v. 
Boston,  122  Mass.  844.  28  Am.  Rep.  882,  and 
in  chapter  28.  2  Dill.  Mun.  Corp.  I  think  it, 
however,  sufficient  to  confine  the  present  dis- 
cussion to  what  the  statutes  and  decisions  of 
this  state  require  us  to  hold  upon  the  question. 
In  this  state,  its  division  into  counties  or 
sections  for  the  purposes  of  local  government 
was  but  a  contmuance  of  a  method  which, 
•  while  a  colony,  it  had  adopted  from  England. 
By  the  Constitution  of  the  state,  it  was  pro- 
vided that  such  parts  of  the  common  law  as 
formed  the  law  of  the  colony  of  New  York 
were  retained  as  the  law  of  the  state.  If,  un- 
der the  common  law,  counties  could  not  be 
subjected  to  private  actions  for  the  results  of 
acts  done  in  the  performance  of  governmental 
duties,  then  it  should  follow  that  counties  of 
this  state  could  not  become  liable  to  such  ac- 
tions, unless  the  common  law  in  that  respect 
has  been  changed  by  statute.    Where  a  prin- 


ciple of  the  common  law  has  entered  into  our 
form  of  government,  it  is  controlling,  until  by 
legislation,  express  in  its  terms,  it  is  modified, 
or" negatived  by  the  substitution  of  a  new  dec- 
laration upon  the  subject.  The  only  statute 
for  which  that  could  be  claimed  is  the  county 
law  of  1892,  which  heretofore  I  have  referred 
to.  Having  regard  to  the  fact  that  counties 
were  created  such  for  the  better  and  more  con- 
venient government  of  the  state,  both  upon  au- 
thority and  upon  principle,  in  the  exercise  of 
those  political  powers  which  appertain  to  local 
government,  and  which  are  for  the  public  ben- 
efit, they  should  be  no  more  liable  for  damages 
resulting  therefrom,  at  the  suit  of  a  private  in- 
dividual, than  would  be  the  state  itself.  The 
counties  and  towns  of  this  state  were  always 
bodies  corporate  for  certain  purposes;  having 
been  endowed  with  capacities  to  purchase  and 
to  bold  real  and  personal  property,  and  to  make 
contracts  in  reference  thereto.  Rev.  Stat.  pt. 
1,  art.  1,  title  1,  chaps.  11,  12.  The  corporate 
powers  were  of  defined  and  limited  extent,  and 
m  all  other  respects  which  concern  govern- 
mental duties,  included  among  which  was  the 
conservation  of  highways,  roads,  and  bridges, 
they  were  merely  divisions  organized  for  the 
convenient  exercise  of  portions  of  the  political 
power  of  the  state.  Lorillardy,  Monroe,  11 
N.  Y.  892,  62  Am.  Dec.  120.  The  common- 
law  rule  which  rested  the  duty  of  caring  for 
and  repairing  highways  and  bridges  upon  the 
counties  did  not  obtain  in  this  state.     That 


dently  must  have  been  upon  the  same  statute  upon 
whicti  the  prior  affirmative  decistoos  were  made, 
although  suob  statute  was  not  referred  to  in  the 
opinion,  but  refereaoe  was  made  to  the  new  stat- 
ute which  relieved  the  counties  from  liability. 

In  Helluer  v.  Union  County,  7  Or.  83, 33  Am.  Rep. 
708,  it  was  held  that  a  county  was  liable  for  injuries 
caused  by  a  bridcre  being  out  of  repair,  but  no  re- 
covery could  be  had  wbere  it  was  not  shown  that 
the  county  authorities  knew  of  its  condition,  or  no 
averment  made  of  a  statement  of  facts  from  which 
they  might  have  known  it  with  reasonable  dill- 
irence.  It  was  held  that  if  the  condition  of  the 
bridge  was  stated  to  be  such  that  the  road  super- 
visor by  the  use  of  ordinary  diligence  might  have 
known  of  its  condition,  a  recovery  would  be  al- 
lowed. 

South  OaroHna. 

Under  8.  C.  Gen.  8tat.  §  1067,  making  the  county 
liable  for  injuries  from  defective  roads,  and  pro- 
viding that  such  damage  should  not  be  recovered 
by  the  person  so  injured  if  his  load  exceeded  the  or- 
dinary  weight,  amended  December  19, 1890,  so  as  to 
rq^d  ^'provided,  such  person  has  not  in  any  way 
brought  about  such  injury  or  damage  by  his  own 
act,  or  negligently  contributed  thereto,  etc.;  and 
provided  further,  that  such  county  shall  not  be 
Uable,  unless  such  defect  was  occasioned  by  the 
neglect  or  mismanagement,*^  etc.,  where  a  person 
was  injured  before  the  amendment  and  the  action 
was  not  brought  until  after  the  amendment,— it 
was  held  that  if  his  action  was  under  the  prior  stat- 
ute he  should  negative  the  proviso  to  show  that 
bis  vehicle  was  not  overloaded,  and  if  the  amend- 
ment applied  no  recovery  could  be  had  unless  the 
county  commissioners  were  negligent.  It  was  fur- 
ther held  that  they  were  not  negligent  in  this  case, 
where  they  were  very  active  in  their  effort  to  re- 
pair a  bridge  over  a  swamp  after  a  flood  and  made 
a  contract  and  gave  notice  tbat  the  bridges  were 
let  out  for  repair,  and  that  they  would  not  be  re- 
aponsible  for  any  damages  while  croeslntf.  which 
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notice  was  posted  up  at  each  side  of  the  swamp. 
The  trial  Judge  held  that  no  recovery  could  be 
had  under  the  old  statute  on  an  allegation  tbat 
plaintiff  was  riding  a  mare  and  plaintiff  showed 
that  he  was  driving,  as  the  variance  would  be  im- 
portant under  a  statute  fixing  the  load  at  a  certain 
weight.    Cope  v.  Hampton  County,  42  8.  C.  17. 

Where  a  horse  was  frightened  on  a  public  bridge 
by  reason  of  a  piece  of  timber  which  was  lying 
near  for  the  purpose  of  repairing  the  bridge,  and 
backed  the  buggy  off  the  bridge  where  there  was 
no  raiUng,  and  injured  the  plaintiff,  and  the  only 
allegation  of  defect  in  the  repair  of  the  bridge  was 
that  one  piece  of  railing  or  bannister  wks  absent, 
it  was  held  tbat  the  absence  of  such  piece  of  rail- 
ing would  not  be  called  a  defect  in  the  repair  con- 
templated by  S.  C.  Gen.  Stat,  t  1087.  Brown  v. 
Laurens  County,  38  8.  C.  888. 

See  also  subhead.   Where  the  Injury  wcu  caused 
by  the  fright  of  a  horse^  I.  c. 
West  Virginia, 

A  county  was  liable  for  injuries  caused  by  a  horse 
becoming  frightened  at  a  pile  of  large  rocks  on  the 
roadside,  and  backing  over  an  unprotected  wail 
of  the  approach  to  a  bridge,  throwing  the  plain- 
tiff out  and  injuring  the  buggryi  which  would  not 
have  happened  if  a  suitable  railing  had  l)een  placed 
along  the  bridge,  where  the  fall  of  the  horse  and 
the  accident  were  almost  simultaneous,  and  want  of 
care  could  not  be  imputed  to  the  driver.  Rohr- 
bough  V.  Barbour  County  Ct.  89  W.  Va.  472.  (For 
the  West  Virginia  statute  see  Phillips  v.  Ritchie 
County  Ct.  81 W.  Va.  478,  subd.  I.  b.) 

In  Rohrbough  v.  Barbour  County  Ct.  89  W.  Va. 
472,  it  was  said  that  in  Smith  v.  Kanawha  County 
Ct,  88  W.  Va,  713,  8  L.  R.  A.  82,  a  recovery  was  de- 
nied in  a  similar  case  for  a  defective  road,  but  that 
was  on  account  of  the  negligence  of  the  driver. 

See  also  subhead.  Where  the  injury  was  caxised 
by  the  fright  of  a  horM^  I.  c. 

b.  From  defective  rucuJs  and  highways. 

It  is  held,  with  but  few  exceptions,  that  counties 
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duty  was  coDfided  to  the  officers  of  towns. 
But  special  acts  were  passed  from  time  to  time, 
whereby  the  burden  has  been  shifted  so  as  to 
be  imposed,  either  upon  two  or  more  towns,  or 
upon  the  county,  or  upon  both  counties  and 
towns.  Bill  y.  LimngBton  County  Supers.  12 
N.  Y.  52.  In  the  county  law  of  1892  it  was 
provided  that  where  a  biidge  spans  any  of  the 
navigable  tide  waters  of  this  state,  as  in  the 
present  case,  forming  a  boundary  line  between 
two  counties,  the  expense  of  its  maintenance  is 
made  an  equal  charge  on  the  two  counties  in 
which  the  bridge  is  situated.  §  68.  Whether 
the  maintenance  of  highways  and  bridges  is 
devolved  as  a  duty  upon  the  towns  or  upon  the 
counties  of  the  state,  it  must  be  regarded  as  a 
duty,  in  its  nature,  public  and  governmental. 
Lonllard  v.  Monroe,  11  N.  Y.  892,  62  Am. 
Dec.  120.  There  is  no  distinction  to  be  made 
between  highways  and  bridges,  in  the  matter 
of  the  duty.  A  public  bridge  is  a  public  high- 
way. Angell,  Highways,  §  40.  Its  mainte- 
nance is  quite  as  much  a  governmental  duty 
towards  the  public  within  the  territory  of  the 
state,  and  the  principle  that  the  state  holds  its 
highways  in  trust  for  the  public  is  applicable. 
Northern  Transp.  Co.  v.  Chicago,  99  U.  8.  635. 
25  L.  ed.  386.  This  is  especially  true  where  a 
bridge  is  necessary  to  cross  the  navigable  waters 
of  the  state,  but  it  is  true  under  all  circum- 
stances. In  People  v.  Rensselaer  db  S.  E,  Co. 
15  Wend.  113,  134,  80  Am.  Dec.  83,  it  was  said 
by  Savage,  Ch.  J.:    "There  can  be  no  ques- 


tion, therefore,  that  the  state  legislature  has 
the  power  to  build  bridges  where  they  shall  be 
necessary  for  the  convenience  of  its  citizens. 
.  .  .  It  is  the  duty  of  the  state  governments 
to  afford  their  citizens  all  thefacihties  of  inter- 
course which  are  consistent  with  the  interests 
of  the  community."  To  charj^  the  duty  of 
building  and  mamtaining  a  bridge  over  navi- 
gable waters  upon  the  boards  of  supervisors  of 
counties  was  but  a  convenient  mode  of  exercis- 
ing that  governmental  function.  The  power 
thus  conferred  upon  the  county  officers  was  for 
the  public  benefit,  and  in  its  exercise  they  acted 
as  the  agents  for  the  public  at  large.  The  state, 
in  its  sovereign  character,  had  a  duty  to  per- 
form in  the  maintenance  of  the  bridge  as  a  part 
of  the  public  highway,  and  its  performance 
might  properly  be  delegated  to  the  olBcers  of 
the  particular  civil  division.  The  corporate 
body  of  Queens  county  derived  no  especial  ad- 
vantage from  it  in  its  corporate  capacity,  and, 
if  that  be  true,  it  should  not  be  liable  for  the 
negligent  acts  of  the  board  of  supervisors,  upon 
whom  the  duty  was  rested  of  reconstructing 
the  bridge.  It  should  be  as  exempt  from  a 
privMte  action  as  would  be  the  state  itself.  In 
People  V.  Queens  County  Supers,  142  N.  Y.  271, 
we  expressly  held  that  the  power  conferred 
upon  the  counties  of  Kings  and  Queens  with 
respect  to  this  work  was  in  the  public  interests, 
and  for  the  public  benefit.  As  lately  as  in  the 
case  of  Huglies  v.  Monroe  County,  147  N.  Y. 
49,  ante,  88,  where  it  was  sought  to  hold  the  de- 


are  not  liable  for  Injuries  to  travelers  caused  by 
roads  or  highways  beiufr  out  of  repair.  In  the  ab- 
seooe  of  a  statute  ImpoeioK  a  liability.  Some  of 
the  states  wliicb  allow  a  liability  for  defective 
bridflres  refuse  to  apply  the  same  rule  in  regard  to 
roads,  although  recoffniziog  that  the  principle  is 
the  same.  In  Maryland  a  recovery  is  allowed.  So 
in  New  Jersey  wbere  the  county  made  an  excava- 
tion In  tbe  road.  In  Soutb  Carolina  and  West  Vir- 
ginia the  statute  Imposes  a  liability. 

In  Indiana  a  county  was  held  not  liable  for  per- 
sonal injuries  sustained  while  driving  upon  a  free 
gravel  road  of  a  county,  by  reason  of  defects  In  the 
construction  and  repair  of  such  road.  It  was  said 
that  the  principle  was  the  same  in  regard  to  roads 
as  in  rei^rd  to  bridge9.but  that  Indiana  has  adopted 
a  rule  In  regard  to  bridges  which  was  contrary  to  the 
weight  of  authority  [since  overruled,  see  sunra^  I. 
a],  and  it  would  not  be  extended  to  apply  to  roads. 
Cones  V.  Benton  County  Comrs.  197  Ind.  404. 

And  a  county  was  not  liable  for  injuries  caused 
from  a  defective  hiffhway  where  lumber  on  tbe 
same  caused  piaintiff^s  horse  to  run  away,  as  tbe 
law  bas  not  given  boards  of  commissioners  power 
to  raise  money  to  repair  blgb  ways,  nor  Imposed  the 
duty  of  keeping  public  highways  in  repair  upon 
county  boards.  Abbett  v.  Jobnson  County  Comrs. 
lUInd.ei. 

In  Fulton  County  Comrs.  v.  Rickel,  106  Ind.  501, 
it  was  said  that  counties  are  not  responsible  for 
defective  highways. 

And  for  damages  occasioned  by  a  defective  side- 
walk under  its  control  a  county  was  not  liable.  It 
was  said  that  counties  partake  of  tbe  immunity  of 
states,  and  are  not  subject  to  liabilities  of  this  kind. 
Clark  V.  Lincoln  County,  1  Wash.  518. 

So  where  a  party  was  injured  by  reason  of  a  side- 
walk on  tbe  court-house  premises  being  out  of  re- 
pair a  recovery  was  refused.  Dodsall  v.  Olmsted 
County.  50  Minn.  96,  44  Am.  Rep.  185. 

Wbere  a  county  contracted  for  a  curb  between  a 
park  owned  by  tbe  county  and  tbe  street,  and  tbe 
commissioners  prohibited  the  dirt  from  being 
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thrown  on  the  irrass,  and  tbe  contractor  placed  it 
on  tbe  sidewalk  without  warning  or  protection  to 
passersby  at  night,  and  a  person  fell  into  tbe 
trencb,  no  recovery  could  be  had,  as  the  work  was 
not  being  done  by  tbe  county  but  by  independent 
contractors.    Eby  v.  Lebanon  County,  166  Pa.  888. 

In  Worden  v.  Witt  (Idaho)  89  Pac.  1114,  in  an  ac- 
tion against  a  county  commissioner  individuaUy 
for  injuries  received  from  defective  highways, 
it  was  said:  'To  hold  counties  or  county  commis- 
sioners liable  for  all  injuries  arising  from  defective 
blgbways,  in  this  country  would  result  in  two  very 
undesirable  conclusions,— the  literal  abroieation  of 
the  office  of  county  commissioner  (for  no  sane  man 
would  assume  tbe  position,  with  such  a  liability 
attached),  and  the  bankruptcy  of  every  county  iu 
the  state.** 

In  May  v.  Balls  County,  81  Fed.  Rep,  473,  it  was 
said  that  counties  are  not  liable  for  failure  to  keep 
roads,  bridges,  or  public  buildings  in  repair  and  in 
a  safe  condition,  and  for  injuries  sustained  In  con- 
sequence of  such  nesrlect  on  tbe  part  of  the  county 
officials  a  suit  is  not  maintainable  against  tbe 
county. 

Under  N.  J.  Pub.  Laws  1889,  p.  68,  an  act  to  com- 
pel boards  of  chosen  freeholders  to  acquire,  im- 
prove, and  maintain  public  roads,  where  a  decla- 
ration alleged  that  it  thereby  became  the  duty  of 
tbe  board  to  maintain  a  highway  in  good  and  safe 
condition  for  public  use,  and  that  plaintiff  was  in- 
jured while  passing  along  the  highway,  which  was 
out  of  repair  and  in  an  unsafe  condition,  it  was 
held  that  a  municipal  corporation  charged  with 
tbe  performance  of  a  public  duty  was  not  liable  to 
an  individual  for  neglect  to  perform  or  negligence 
in  the  performance  of  such  duty,  whereby  a  public 
wrong  has  been  done  for  wbich  an  indictment  will 
lie,  although  such  an  individual  bas  suffered  spe- 
cial damages  thereby,  and  this  exemption  was  put 
on  the  ground  of  ancient  precedent  and  public  pol- 
icy. But  tbe  other  count  of  tbe  declaration,  that 
said  board  wrongfully  and  illegally  made  a  deep 
excavation  in  a  public  highway  under  tbe  control 
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feDdaot  liable  for  injuriee  sustained  by  the 
plaintiff  while  operating  a  steam  mangle  m  the 
laundry  of  an  insane  asylum,  the  doctrine  was 
plainly  asserted  of  the  nonliability  of  counties 
and  of  other  municipal  corporations  for  the 
acts  of  their  officers  when  engaged  in  the  dis- 
•charge  of  public  duties,  and  to  that  eitent  ex- 
ercising acts  of  sovereignty.  This  doctrine  of 
nonliability,  resting  as  it  does  upon  the  prin- 
ciple that  the  grant  of  power  is  to  the  county 
in  its  political  character,  and  as  a  means  of  the 
exercise  of  the  soyereign  power  in  measures  of 
public  interest  and  for  the  public  benefit,  is 
illustrated  in  various  decisions  of  this  court 
where  the  question  arose  as  to  the  liability  of 
n  city  for  corporate  acts  resulting,  through  a 
negligent  performance,  in  injury  to  individuals. 
With  respect  to  such  a  municipal  corpora- 
tion proper  as  a  city,  the  rule  of  law  is  well 
■settled  by  frequent  adjudications  that  the 
grant  by  the  legislature  of  a  dty  charter 
authorizing  and  requiring  a  city  to  perform 
'Certain  duties  renders  it  liable  to  a  private  ac- 
tion for  neglect  in  their  performance,  when  a 
county  or  town  would  not  be  so  liable.  A  dis- 
tinction exists  between  such  a  corporation, 
which  is  created  by  charter,  and  is  granted  the 
power  to  own  and  to  manage  private  property, 
and  is  invested  with  particular  franchises,  and 
a  municipal  corporation,  which  is  created  for 
the  purposes  of  state  government,  and  to  exer- 
•else,  as  one  of  its  civil  divisions,  certain  of  its 
political  powers.    In  the  case  of  the  former,  its 


responsibility  depends  upon  the  nature  of  the 
powers  exercised.  Nelson,  Ch.  J.,  in  Bailey 
v.  New  York,  8  Hill.  531,  88  Am.  Dec.  669,  dis- 
cusses the  powers  of  cities  as  municipal  corpo- 
rations, but  the  discussion  is  not  without  its 
usefulness  to  the  present  case.  He  laid  down 
the  doctrine  (which  has  been  followed  in  sub- 
sequent decisions  in  this  court)  that  a  clear  dis- 
tinction exists  between  the  powers  which  be- 
long to  a  city  as  a  municipal  body.  He 
observed  that,  if  they  were  "granted  for  public 
purposes  exclusively,  they  belong  to  the  cor- 
porate body  in  its  public,  political,  or  munici- 
pal character.  But  if  the  grant  was  for  pur- 
poses of  private  advantage  and  emolument, 
though  the  public  may  derive  a  common  ben- 
efit therefrom,  the  corporation,  quoad  hoe,  is  to 
be  regarded  as  a  private  company.  It  stands 
on  the  same  footing  as  would  any  individual 
or  body  of  persons  upon  whom  the  like  special 
franchises  had  been  conferred."  This  doc- 
trine was  reiterated  in  Lloyd  v.  New  York,  5 
N.  T.  869, 55  Am.  Dec.  847,  and  in  Maxmilian 
V.  New  York,  62  N.  Y.  164.  20  Am.  Rep.  468. 
Folger,  J.,  in  the  latter  case,  expounding  the 
nature  of  the  duties  imposed  upon  a  municipal 
corporation ,  said :  *  'One  is  of  that  kind  which 
arises  from  the  grant  of  a  special  power,  in  the 
exercise  of  which  the  municipality  is  as  a  legal 
individual;  the  other  is  of  that  kind  which 
arises,  or  is  implied,  from  the  use  of  political 
rights  under  the  general  law,  in  the  exercise  of 
which  it  is  as  a  sovereign.    The  former  power 


of  said  board,  into  which  the  plaintiff  wblJe  law- 
fully passlDfr  alonor  the  highway  fell  and  was  in- 
jured,  disclosed  a  special  Injury  Inflicted  on  plaintiff 
by  a  common  public  nuisaooe,  created,  not  by  the 
defendant's  neglect,  but  by  its  active  wrongdoiogr, 
and  there  was  no  reason  arising  out  of  pu  bile  policy 
why  municipal  corporations  should  be  shielded 
from  liability  when  a  private  injury  was  Inflicted  by 
their  wrongful  act  as  distinguished  from  mere  neg- 
ligence, and  that  couot  charged  a  cause  of  action. 
Hart  V.  Union  Ck>unty  Chosen  Freeholders,  67  N.  J. 
L.flO. 

A  recovery  was  allowed  agaldst  a  county  where 
a  minor  child  was  killed  while  rid  log  a  horse,  his 
death  being  caused  by  the  bad  condition  of  the 
county  road.  It  was  held  that  the  care  and  caution 
required  of  a  traveler  on  a  public  road  were  such  as 
persons  of  common  prudence  ordinarily  exercised. 
Hartford  County  Comrs.  v.  Hamilton,  60  Md.  840, 
45  Am.  Bep.  799. 

Under  Md.  act  1868,  chap.  289,  S 1,  constituting  and 
declaring  the  county  commissioners  a  corporation 
and  body  politic,  and  providing  that  they  shall 
have  charge  of  and  control  over  the  property 
owned  by  the  county,  and  over  county  roads  and 
bridges,  a  county  was  held  liable  for  Injuries  caused 
by  a  defective  road.  In  this  case  the  case  of  Rus- 
sell V.  Devon  County,  2  T.  R,  661,  was  distinguished, 
as  In  that  case  the  county  was  not  a  corporation 
for  that  purpose  and  had  no  corporate  fund.  The 
itablilty  was  placed  on  the  same  ground  as  that  of 
a  city.  Anne  Arundel  County  Comrs.  v.  Duckett, 
;»  Md.  468,  88  Am.  Dec.  6&r. 

And  where  the  plaintiff  was  Injured  by  faUlng  off 
of  an  unprotected  precipice  on  the  edge  of  a  road, 
an  Instruction  that  If  he  traveled  on  a  dark  night 
walking  on  the  edge  of  the  road  without  a  light,  and 
voluntarily  took  the  dangerous  edge,  when  by  tak- 
ing the  middle  of  the  road  he  could  haveavolded  the 
accident,  he  could  not  recover,  was  properly  reject- 
ed, as  the  question  of  contributory  negligence  was 
one  for  the  jury.  The  county  was  liable  for  In- 
urles  caused  by  an  unguarded  precipice  on  a  road 
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where  such  road  was  negligently  constructed  and 
left  to  remain  by  the  defendants  In  an  unsafe  con- 
dition for  travelers,  where  the  plaintiff  used  due 
care  and  caution  and  was  Injured.  Alleghany 
County  Comrs.  v.  Broadwaters,  09  Md.  583. 

So,  a  county  was  liable  for  Injuries  caused  to  a 
wagon  and  carriage  by  a  defective  road  through 
the  negligence  of  the  supervisor,  and  this  liability 
was  not  changed  by  Md.  act.  1868,  ft  8,  directing  the 
commissioners  to  require  the  road  supervisors 
to  give  bond  to  the  state,  which  bond  may  be 
put  in  suit  for  the  benefit  of  any  person  suffer- 
ing by  the  neglect  of  said  supervisors,  as  this 
does  not  take  away  the  right  of  action  against  the 
commissioners  of  a  county.  An  instruction  that 
no  recovery  could  be  had  against  a  county  for  in- 
juries from  a  road  out  of  repair,  if  the  Injuries 
could  have  been  avoided  by  using  another  road  in 
a  good  condition  but  a  short  distance  further,  was 
erroneous  as  it  did  not  state  that  there  was  any 
knowledge  on  the  part  of  the  plaintiff  that  one 
road  was  dangerous  and  the  other  was  safe.  Cal- 
vert County  Comrs.  v.  Gibson,  86  Md.  229. 

A  county  was  liable  for  injuries  caused  by  a  de- 
fective highway  through  improper  work  done  un- 
der the  supervision  of  the  county  officials,  under 
8.  C.  Qen.  Stat.  6 1067,  providing  that  counties  are 
liable  for  injuries  caused  from  defective  highways 
and  bridges.  This  statute  was  not  unconstitutional 
in  that  it  deprived  counties  of  their  property  with- 
out process  of  law,  or  that  it  denied  to  counties  the 
equal  protection  of  the  law,  or  that  it  subjected 
counties  to  restraints  other  than  are  laid  upon  oth- 
er corporations  under  S.  C.  Const,  art.  1,  S 12.  or  that 
it  imposed  a  new  obligation  upon  counties  tor  the 
benefit  of  another  class  of  citizens  when  they  are 
guilty  of  no  neglect  of  duty.  Blum  v.  Richland 
County,  88  S.  C.  291. 

But  under  8.  C.  Gen.  Stat.  6  1087,  providing  that 
any  person  who  shall  receive  bodily  injury  or  dam- 
age in  his  person  or  property  through  a  defect  in 
the  repair  of  a  highway,  causeway,  or  bridge  may 
recover  in  an  action  against  the  county  the  amount 
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is  private,  and  is  used  for  private  purposes;  the 
latter  is  public,  and  is  used  for  public  purposes. 
.  .  .  Where  the  power  is  intrusted  to  it  as 
one  of  the  political  divisions  of  the  state,  and  is 
conferred,  not  for  the  immediate  benefit  of  the 
municipality,  but  as  a  means  to  the  exercise  of 
the  sovereign  power  for  the  benefit  of  all  citi- 
zens, the  corporation  is  not  liable  for  nonuser, 
nor  for  misuser,  bv  the  public  agents."  The 
principle  that  a  city,  as  a  municipal  corpora- 
tion, is  held  to  a  strict  liability  to  respond  in 
damages,  at  the  suit  of  a  private  individual, 
for  its  negligence  in  the  maintenance  of  its 
streets  and  other  properties,  was  thus  explained 
by  Selden,  J.,  in  Weety,  Brodcport,  16  N.  Y. 
1G2,  footnote:  "The  surrender  by  the  govern- 
ment to  the  municipality  of  a  portion  of  its  sov- 
ereign power,  if  accepted  by  the  latter,  may 
with  propriety  be  considered  as  affording  am- 
ple consideration  for  an  implied  undertaking, 
on  the  part  of  the  corporation,  to  perform  with 
fidelity  the  duties  which  the  charter  imposes." 
The  reasoning  of  these  cases  has  its  pertinency 
to  the  present  case.  The  county  law  of  1892, 
in  denominating  a  county  as  a  municipal  cor- 
poration, specifies  the  purpose  to  be  that  of 
"exercising  the  powers  and  discharging  the 
duties  of  local  government  and  the  administra- 
tion of  public  affairs;"  and,  prior  to  the  enact- 
ment, it  existed  to  perform  just  such  govern- 
mental functions. 

I  think  that  the  principle  of  our  decision 
must  necessarily  be  this:  "That  as  the  coun- 
ties of  this  state  were  bodies  corporate,  for 


certain  specific  purposes,  before  the  enact- 
ment of  the  county  law  of  1892,  now  that 
they  are  declared  thereby  to  be  municipal 
corporations  their  liability  for  corporate  acts 
is  no  further  enlarged  than  what  may  be 
clearly  read  in.  or  implied  from,  the  statute. 
Their  becoming  municipal  corporations  in 
name  imports  no  greater  liability,  because  by 
the  8d  section  of  the  law  their  liability  for 
injuries  is  confined  by  the  language  to  that 
which  was  existing.  The  liability  remains  as 
it  was,— neither  greater  nor  less.  No  new 
duty  or  burden  has  been  imposed  upon  coun- 
ties in  respect  to  the  maintenance  of  bridges 
over  navigable  boundary  streams.  The  duty 
which  always  existed  for  public  purposes  and 
for  the  public  benefit  is  continued.  The  work 
of  maintaining  the  bridge  in  question  was 
properly  charged  upon  the  counties,  because  it 
could  be  more  advantageously  performed  by 
them  than  by  the  towns.  Towns  themselves 
were  not  liable  for  damages  arising  from  de- 
fective highways  and  bridges  until,  by  an  act 
of  the  legislature  in  1881,  the  liability  which 
formerly  rested  upon  the  commissioners  of 
highways  was  transferred  to  them.  If  it  wa» 
necessary,  in  order  that  towns  might  be  made 
liable  in  private  actions,  that  there  should  be 
such  legislation,  it  is  as  necessary,  I  think,, 
that  there  should  be  some  express  legislation, 
in  order  to  impose  the  liability  upon  a  county 
which  did  not  previously  exist.  The  object  of 
the  county  law  of  1892,  in  my  judgment,  in 
declaring  the  county  a  municipal  corix>ration,. 


of  damage  fixed  by  tbe  flndiDfr  of  the  Jury,  a  re- 
covery oanaot  be  had  where  tbe  injury  occurred 
on  a  road  under  a  railway  trestle,  which  was  a  di- 
vergence from  tbe  county  road  because  tbe  county 
road  was  very  rough,  although  this  road  had  been 
improved  some  by  the  overseer  of  tbe  road  bands 
without  any  authority,  as  act  1883, 18 Stat  at.  L.  631, 
providing  for  appointing  commissioners  and  em- 
ploying a  surveyor  to  change  the  location  of  a  high- 
way, was  the  only  law  prescribing  the  mode  of  mak- 
ing a  change,  and  the  act  of  the  overseer  in  this  case 
was  without  iawful  authority,  even  if  it  could  be 
assumed  that  tbe  county  commissioners  approved 
of  this  change.  Hill  v.  Laurens  County,  84  S.  C.  141. 

And  under  this  act  a  recovery  could  not  be  had 
where  the  injury  arose  from  a  defective  ferry  tx)at 
operated  by  tbe  county,  as  a  ferry  boat  was  not  a 
highway  within  the  intention  of  Che  statute.  Chick 
V.  Newl)erry  ft  Union  Counties,  27  S.  C.  419. 

In  Smith  V.  Kanawha  County  Ct.  83  W.  Va.  718,  8 
L.  R.  A.  82,  it  was  held  that  under  W.  Va.  Code  1887, 
chap.  48,  S  7,  providing  that  the  road  surveyor  shall 
cause  tbe  roads  and  bridges  to  be  put  in  good  order 
and  repair  to  tbe  proper  width,  the  county  was  not 
liable  where  the  party  was  injured  while  driving 
on  a  narrow  road  and  two  calves  appeared  suddenly 
out  of  the  bushes  causing  the  horse  to  become 
frightened  and  back  over  a  steep  bank.  It  was 
held  that  tbe  road  was  as  wide  aF  could  be  ex- 
pected at  that  place  with  a  steep  river  bank  on  one 
side  and  a  slipping  hillside  on  the  other.  It  was 
further  held  there  was  some  evidence  to  show  that 
tbe  plaintiff  pulled  tbe  horse.  The  negligence  of 
the  driver  barred  a  recovery. 

Under  W.  Va.  Code,  chap.  48,  imposing  a  liability 
on  counties  for  injuries  sustained  by  reason  of  a 
public  road  or  bridge  being  out  of  repair,  tbe 
county  was  not  liable  where  about  eight  days  be- 
fore tbe  injury  a  landslide  came  into  the  road  filling 
it  about  4  feet  on  one  side  and  extending  nearly 
to  the  other  side,  and  plaintiff  attempted  to  drive 
over  the  same  and  struck  a  small  stone,  which  tilted 
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the  buggy,  frightening  tbe  horse,  causing  it  to  run 
away,  and  upeet  the  l^ggy.  The  condition  of  the 
road  was  such  tliat  it  was  reckless  to  drive  over  it, 
and  contributory  negligence  barred  a  recovery. 
PblUips  V.  Ritchie  County  Ct,  81  W.  Va.  478. 

In  this  case  it  was  also  held  that  it  was  unneces- 
sary for  tbe  plaintiff  to  allege  or  prove  that  the* 
county  had  notice  of  tbe  defect  which  caused  the 
injury. 

Under  W.  Va.  Code  1887,  p.  831,  chap.  48,  provid- 
ing for  an  action  against  a  county  court  to  anyone- 
who  has  sustained  injury  by  reason  of  a  public 
road  or  bridge  being  out  of  repair,  and  Code  1888, 
chap.  48,  §  7,  p.  267,  providing  that  every  surveyor 
of  roads,  shall  cause  the  same  to  be  put  in  good  re- 
pair and  to  be  dear  and  '^kept  clear  of  rocks,  fall- 
ing timber,  landslides,  and  other  obstructions,"  the- 
county  was  not  liable  for  an  injury  caused  by  a 
dead  tree  standing  within  6  feet  of  tbe  roadside- 
which  fell  on  tbe  plaintiff  and  injured  him.  This 
law  was  amended  threcdays  after  tbe  accident,  re- 
quiring tbe  surveyor  to  remove  all  dead  timber 
standing  within  80  feet  of  the  road,  and  W.  Va.. 
Code  1887,  chap.  43,  S  7,  p.  318,  and  the  law  prior  to 
tbe  Code  of  1868,  required  the  surveyor  to  keep  the 
roads  secure  from  the  falling  of  dead  timber  there- 
in. It  was  held  that  the  omission  in  the  law  in  ex- 
istence at  the  time  of  the  accident  indicated  that  the- 
surveyor  was  only  to  pick  up  falling  timber  and  ob- 
structions, and  not  to  cut  it  down.  It  was  further 
held  that  if  it  was  his  duty  to  cut  it  down  an  action 
would  not  lie  against  the  county  court  as  there 
was  no  statute  Imposing  a  liability.  Watkins  v.. 
Preston  County  Ct  30  W.  Va.  667. 

c.  Where  the  injury  wcu  caused  by  the  frigTU  of  a 
hnrw. 

In  tbe  states  where  a  recovery  may  be  had  for 
injuries  from  a  defective  bridge,  either  on  account 
of  implied  Uabllity  or  by  statute,  a  question  has- 
been  made  as  to  a  recovery  for  an  injury  caused 
through  tbe   fright  of   a  horse.     It  seems  that 
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was  in  order  that  it  mi^bt  be  sued  as  a  legal 
entity  in  cases  wbere  previously  actions  were 
maintainable  only  in  the. name  of  the  board  of 
supervisors. 

The  appellant's  counsel  attacks  the  reason- 
ing which  distinguishes  between  counties  and 
chartered  municipal  corporations  in  respect  to 
their  liability  for  corporate  acts,  as  being  un- 
substantial and  artificial,  and  he  is  able  to  cite 
us  to  some  observations  by  text-writers  to  that 
effect.  The  distinction  is  none  the  less  real, 
however,  because  processes  of  reasoning  mieht 
lead  to  the  conclusion  that  the  two  classes  of 
corporations  should  be  placed  upon  a  par  in 
their  attributes  and  incidents.  The  distinction 
rests  upon  established  conditions  of  state  gov- 
ernment, which  must  endure  until  the  legisla- 
ture expressly  changes  them.  It  has  not  un- 
frequently  been  the  case  that  statutes  have  so 
far  modified  some  common  law  condition,  un- 
der which  we  were  governed  as  a  society,  as 
to  subject  what  remained  of  it  to  criticism 
similar  to  that  now  indulged  in,  but  the  rule 
is  firmly  established  that  the  common  law  has 
been  no  further  abrogated  by  a  statute  t^an  is 
to  be  understood  from  the  umistakable  import 
of  the  language  used.  Bertles  v.  Hunan,  92 
N.  Y.  162,  44  Am.  Rep.  8ttl,  presents  an  in- 
teresting discussion,  in  point,  under  that  head. 

The  conclusion  I  have  reached  after  a  careful 
consideration  of  the  subject  is  that  in  the  work 
of  construction  of  this  bridge  the  board  of  su- 


pervisors were  executing  a  certain  public  duty, 
imposed  upon  them  as  the  proper  public  agents 
in  that  particular  civil  division  of  tie  state, 
and  that  the  county  could  not  be  subjected  to 
a  private  action  for  injuries  occurring  in,  or 
by  reason  of,  the  performance  of  the  work. 
I  do  not  think  it  is  consonant  with  the  reason 
of  the  rule  of  law  which  concedes  to  the  sov- 
ereign power  in  government  an  exemption 
from  liability  that  a  private  individual  may 
have  a  ri^ht  of  action  against  those  who  have 
but  exercised  a  lawful  power  which  was  vested 
in  them  by  the  legislative  body  for  the  public 
convenience  and  welfare,  and  not  for  any  pri- 
vate benefit  of  the  corporate  body. 

T/te  judgment  appealed  from  ghovld  be  af- 
firmed, with  costs. 

Bartlett  and  Martin,  JJ.,  dissenting: 
Where  thfe  duty  to  construct  a  highway  or 
bridge  is  imposed  by  law  upon  a  county,  we 
see  no  reason  why,  in  case  of  negligence  and 
consequent  injury  to  the  citizen,  there  should 
be  any  substantial  difference  as  to  liability  be- 
tween counties  and  cities,  as  the  former,  like 
the  latter,  are  now  municipal  corporations. 
The  county,  in  the  performance  of  this  duty, 
is  clothed  with  a  special  power,  not  intrusted 
to  it  as  a  political  division  of  the  state  in  the 
exercise  of  the  sovereign  power  for  the  benefit 
of  all  citizens,  but  strictly  in  the  interest  of 
the  municipality. 


where  the  in  jury  would  not  nave  happened  If  tbere 
had  been  sufficient  railioir,  the  liability  was  al- 
lowed, but  on  this  there  Is  some  little  conflict, 
and  a  case  In  Indiana  held  that  wbere  the  horse 
was  f rlffbtened  at  the  defective  bridfire  and  over- 
turned the  huggy  a  recovery  was  denied. 

Under  an  Oretron  statute,  providing  for  an  ac- 
tfoD  affalnst  the  county  for  Injuries  to  the  rigrhts 
of  plaintiff  arising  from  some  act  or  omission,  a 
county  was  Uable  wbere  a  borse  became  fright- 
ened because  a  plank  was  broken,  and  caused  the 
other  borse  to  go  over  a  bridge  which  was  unpro- 
tected. Eastman  v.  Clackamas  County,  82  Fed. 
Bep.24. 

And  under  a  statutory  liability  to  travelers  from 
defective  bridges  a  recovery  was  bad  wbere  a  borse 
wajB  frightened  by  a  bole  in  the  bridge,  and  backed 
tbe  buggy  over  into  tbe  stream  below,  and  tbere 
were  no  banisters  or  railings.  There  was  no  ques- 
tion made  in  the  case  as  to  the  proximate  cause 
being  fright.    Cook  v.  De  Kalb  County,  96  Ga.  218. 

Wbere  tbe  plaintllf^s  horse  took  fright  and 
tiacked  her  baggy  off  the  approach  to  a  bridge 
wbtch  bad  no  guards  or  railings,  the  county  was 
Uable  if  the  chairman  of  the  board  of  county  com- 
miasionera  had  notice  of  tbe  defect  and  it  was  a 
county  bridge.  The  question  of  contributory  neg- 
ligence was  one  for  tbe  Jury,  and  the  court  did  not 
dlflcufls  the  question  of  fright.  Nemaha  County 
Oomrs.  V.  AUbert  (Kan.  App.)  51  Pac.  807. 

Wbere  plaintiff  attempted  to  cross  a  small  bridge 
wbioh  was  out  of  repair,  and  bis  mules  t>ecame 
f  riffbtened,  and  he  was  injured,  an  instruction  tbat 
if  tbe  accident  was  caused  by  the  frlgbt  of  tbe 
mules  tbe  verdict  mast  be  for  tbe  defendant,  un- 
less tbe  fright  was  caused  by  a  defect  in  the  road 
manifestly  calculated  to  frighten  horses  of  ordi- 
nary gentleness,  and  the  defendants  by  the  use  of 
ordinary  care  and  diligence  might  have  known  of 
tbe  aame  in  time  to  repair  it,  was  erroneous  In  stat- 
ing tbat  tbe  plaintiff  was  not  entitled  to  recover 
under  any  circumstances  unless  tbe  frlgbt  of  the 
mules  was  caused  by  failure  of  duty  on  the  part  of 
the  defendants.  It  was  said  tbat  tbe  fright  of  the 
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mules  did  not  necessarily  imply  any  negligence  or 
culpability  on  tbe  part  of  tbe  plaintiffs,  and  it  was 
error  to  direct  tbe  attention  of  tbe  Jury  to  this  sole 
Inquiry  without  considering  anything  else.  Ken- 
nedy V.  Cecil  County  Comrs.  69  Md.  65. 

And  the  fact  that  the  conduct  of  the  borse  might 
have  been  one  proximate  cause  of  an  injury  from 
the  failure  to  have  railings  on  a  bridge  would  not 
prevent  tbe  county  from  being  liable  if  its  negli- 
gence was  also  a  proximate  and  concurring  cause 
of  the  injury.  Parke  County  Comrs.  v.  Sappen- 
fleld,  6  Ind.  App.  677, 10  Ind.  App.  009. 

A  county  was  liable  for  injuries  resulting  from  a 
defective  county  bridge,  where  a  hole  in  tbe  bridge 
was  covered  by  a  stone  which  frightened  plalntiff^s- 
horses,  and  there  were  no  barriers  on  tbe  ap- 
proaches to  protect  the  same.  Moreland  v.  Mitchell 
County,  40  Iowa,  894. 

And  a  county  was  liable  where  a  horse  was 
frightened  at  a  pile  of  rocks  on  a  road,  and  becked 
the  buggy  over  an  unprotected  approach  to  a 
bridge,  where  the  fall  of  the  horse  and  the  accident 
were  simultaneous.  Rohrbougb  v.  Barbour  County 
Ct.  39  W.  Va.  472. 

So,  a  county  was  liable  for  injuries  caused  by 
failure  to  keep  a  bridge  In  repair  where  a  horse- 
was  frightened  at  a  crooked  log  placed  at  tbe  cor- 
ner of  the  bridge  to  keep  tbe  earth  from  washing 
away,  and  there  was  no  railing.  Sullivan  County 
Comrs.  V.  Sisson,  2  Ind.  App.  811. 

So,  wbere  the  horse  shied  and  death  was  caused 
by  want  of  a  railing  over  a  county  bridge,  a  recov- 
ery was  allowed,  in  Shelby  County  Comrs.  v.  Blair,. 
8  Ind.  App.  674. 

In  Boone  County  Comrs.  v.  Mutchler,  137  Ind.  140. 
it  was  said  tbat  a  county  was  liable  wbere  plaintifl^s 
borse  was  frightened  at  a  hog  in  a  ditch  on  a  free 
gravel  road,  and  backed  the  buggy  over  tbe  side  of 
tbe  bridge  where  there  was  no  railing.  The  court 
said:  *'It  Is  quite  certain  that  the  Injury  in  this 
case  would  not  have  been  caused  had  there  been 
proper  guards  upon  the  bridge.  And  if  It  be  con- 
ceded tbat  the  fright  of  the  borse  and  the  defect  In 
tbe  bridge  were  concurrent  causes  of  the  injury,. 
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BOARD  OF  COMMISSIONERS  OF  JAS- 
PER  COUNTY,  Appt., 

V. 

JohD  L.  ALLMAN,  Admr.,  etc.,  of  Reuben 
P.  Ryan,  Deceased. 

042.  Ind.  57X.) 

1.  Conntlea*  beinir  subdivisioiis  c^the 

■iateand  instrumentalities  of  ffovemment  ex- 
ercising authority  frtven  by  the  state,  are  no  more 
liable  for  the  acts  or  omissions  of  their  officers 
than  the  state. 

<•  A  county  i8  not  liable  by  implication 
f6r  damages  canaed  by  neg^lij^nce  of 
its  officers  in  respect  to  keeping  bridges  in  re- 
pair, where  the  county  commissioners  have  no 
power  to  appropriate  county  funds  for  that  pur- 
pose except  when  and  so  far  as  the  road  district 
is  unable  to  make  the  repairs,  and  there  is  no 
statute  giving  a  right  of  action  against  the 
county  for  Its  negligence  or  that  of  its  commis- 
sioners, or  authorizing  the  use  of  county  funds 
to  pay  damages  caused  thereby. 

8.  It  ifl  the  duty  of  the  court  to  overrule 
a  decision  or  series  of  decisions  if  clearly  in- 
correct either  through  a  mistaken  conception  of 
the  law  or  through  misapplication  of  the  law  to 
the  facts,  if  no  injurious  results  would  follow 
from  their  overthrow. 

(November  26, 1885.) 


APPEAL  by  defendant  from  a  judfj^ent  of 
the  Circuit  Court  for  Newton  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damaf^es  for  the  death  of  plaintiff's  in- 
testate which  was  alleged  to  have  been  caused 
by  a  bridge  which  defendant  had  allowed  to 
become  defective.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mewn.  S.  P.  Thompson  and  Stuart 
Brothers  ft  Hammond*  for  appellant: 

While  the  statute  makes  it  the  duty  of  the 
county  board  to  cause  the  bridges  of  the  county 
to  be  kept  in  repair,  the  county  is  not  liable  for 
injuries  caused  by  defects  in  such  bridges  for 
the  reason  that  there  is  no  statute  imposing 
such  liability. 

Cone%  v.  Benton  County  Comra,  137  Ind.  404; 
Bailey  v.  Lawrence  County ^  5  S.  D.  898. 

The  rule  of  stare  decisis  cannot  properly  be 
invoked  as  a  reason  for  following  the  line  of 
decisions  which  hold  counties  liable  in  such 
cases. 

Certainly  no  one  would  have  a  right  to  incur 
a  risk  to  his  person  from  a  defective  bridge  on 
the  strength  of  decisions  holdins^  the  county 
liable  in  such  cases.  The  fact  that  he  did  so 
would  be  a  most  conclusive  reason  why  he 
could  not  recover. 

28  Am.  &  Eng.  Enc.  Law,  p.  86. 

If  the  deceased  knew,  as  he  is  presumed  in 
the  absence  of  an  averment  to  the  contrary  to 


both  present  and  active  in  the  result,  yet,  as  neither 
party  was  to  blame  for  the  fright  of  the  horse,  and 
as  the  appellant  was  alone  to  blame  for  the  defect 
-in  the  bridge,  it  is  quite  evident  that  the  appellant 
cannot  escape  responsibility.  Fulton  County 
Comrs.  v.  Rickel,  106  Ind.  601;  Shelby  County  Comrs. 
V.  Sisson.  2  Ind.  App.  811." 

Rut  a  county  was  not  liable  for  injuries  caused 
by  a  horse  becoming  frightened  at  a  pile  of  lumber 
on  a  road  and  running  away,  as  the  county  was  not 
liable  for  defective  roads.  Abbett  v.  Johnson 
County  Comrs.  114  Ind.  81. 

In  Fulton  County  Comrs.  v.  Kickel,  106  Ind.  60L, 
it  was  held  that  a  county  was  not  liable  for  injuries 
caused  by  a  horse  becoming  frightened  at  a  plank 
standing  upright  In  a  bridge,  as  an  injury  caused 
by  the  horse^s  fright  was  not  the  proximate  result 
of  a  breach  of  duty,  and  no  greater  duty  is  imposed 
upon  counties  in  respect  to  bridges  than  that  of 
using  ordinary  care  and  diligence  to  make  and  keep 
them  safe  for  travel.  In  this  case  the  frightened 
horse  caused  the  carriage  to  upset  and  there  was 
no  question  made  as  to  defective  railing,  but  fright 
of  the  horse  at  the  defective  bridge  seems  to  have 
been  the  cause. 

And  a  county  was  held  not  liable  for  injuries 
caused  by  a  runaway  team  to  a  foot  passenger  on 
account  ot  failure  to  erect  proper  barriers  over  a 
long  and  narrow  county  bridge  in  a  large  city, 
where  the  bridge  was  a  solid  stone  bridge  in  good 
repair  erected  fifty  years  previous  and  suificlently 
adequate  at  that  time.  It  was  further  held  that 
the  commissioners  were  not  negligent  in  anticipat- 
ing that  horses  would  become  frightened  on  a 
wagon  road  and  injure  foot  passengers:  also  that 
Pa.  act  Februaiy  18, 1870  (Pub.  Laws,  1»1>,  provid- 
ing that  the  commissioners  of  L.  oounty  are  au- 
thorized to  erect  foot  sidewalks  adjoining  the  stone 
bridge  at  the  expense  of  the  county,  was  discre- 
tionary and  not  mandatory,  for  which  there  would 
be  no  liability.  Lehigh  County  v.  Hoifort,  116  Pa. 
119,19W.N.  C.a68. 
89L.K.  A« 


In  South  Carolina  there  is  a  statute  Imposing  a 
liability,  but  where  the  proximate  cause  of  the  ac- 
cident was  the  fright  of  a  horse  the  county  would 
not  be  held  Uable.  Brown  v.  Laurens  County,  38 
S.  C.  £82. 

A  county  was  not  liable  under  a  statute  requiring 
roads  to  be  kept  in  good  repair,  where  a  horse  was 
frightened  by  two  calves  coming  out  of  the  bushes, 
and  backed  over  a  steep  bank.  There  was  some 
evidence  to  show  that  the  plaintilf  was  guilty  of 
contributory  negligence.  Smith  v.  Kanawha 
County  Ct.  88  W.  Va.  718,  8  L.  R.  A.  82. 

And  under  astatute  imposing  a  liability  for  roads 
and  .bridges  being  out  of  repair  a  county  was  not 
liable  where  plaintiif  attempted  to  cross  a  landslide 
on  the  road,  and  his  horse  ran  away,  as  the  driver 
was  reckless.  Phillips  v.  Ritchie  County  Ct.  81  W. 
Va.478. 

And  where  a  horse  was  being  driven  on  a  buggy 
across  a  public  bridge,  and  as  he  put  his  fore  feet 
on  the  bridge  became  frightened  by  a  large  hole 
under  the  bridge,  and,  backing,  threw  the  buggy 
over  the  edge  of  the  approach  to  the  bridge,  and 
the  timbers  there,  being  rotten,  gave  way  with  the 
rocks  and  rolled  down  upon  the  plaintiff  and  In- 
jured him,  no  recovery  could  be  had.  as  the  injury 
was  not  received  because  of  the  hole  under  the  end 
of  the  bridge,  but  from  the  fright  of  the  horse. 
Mason  v.  Spartanburg  County,  40  S.  C.  390. 

Under  S.  C.  ace  1874,  Gen.  Stat.  S  1067,  providing 
that  any  person  who  shall  receive  injury  in  his  per- 
son or  property  through  a  defect  in  the  repair  of  a 
highway,  causeway,  or  bridge,  may  recover  in  an 
action  against  the  county,  a  county  was  not  liable 
where  a  mule,  drawing  a  buggy,  became  frightened 
at  a  placard  advertisement  on  a  bridge,  and  backed 
against  the  railing,  which  gave  way  and  the  vehicle 
was  thrown  over  the  bridge,  and  the  commissioners 
as  soon  as  they  knew  of  the  placard  had  it  removed. 
Nor  was  it  error  to  ask  the  Jury,  "Would  a  prudent 
man  have  driven  his  mule  across  the  bridge,  with 
,  two  ladies  in  his  buggy,  with  the  sign  staring  him 
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bave  known,  of  the  dangerous  condition  of  the 
approach  as  described,  and  attempted  to  cross 
it  on  a  load  of  hay,  as  averred  in  the  com- 
plaint, and  met  with  his  death  by  the  wagon 
slipping  off  the  grade,  which  was  '*  so  narrow 
-on  top  as  to  be  dangerous  for  travelers  and  per- 
sons to  pass  and  drive  over/'  he  was  guilty  of 
such  contributory  negligence  as  precludes  a  re- 
-covery. 

Jonetboro  db  F,  Tvmp.  Co.  v.  Baldwin^  57 
Ind.  86;  Indianapolu  v.  Cook,  99  Ind.  10;  Mor- 
rison V.  Sftelbjf  County  Comrs.  116  Ind.  481; 
WiUon  V.  JYafalgar  <fc  B.  County  Grawl  Boad 
Co.  83  Ind.  826;  AUnon  v.  Eetrick,  90  Ind.  545, 
46  Am.  Rep.  280;  Riest  v.  Qosfien,  42  Ind.  889; 
Waboih,  St,  L.  db  P.  B.  Co.  v.  Johnson,  96  Ind. 
40;  Oosport  v.  Bvans,  112  Ind.  188;  Horton  v. 
Ipswich,  12  Gush.  488;  Lake  Shore  d  M,  S.  B, 
Co.  V.  Pinchin,  112  Ind.  592;  Ohio  db  M,  B, 
Co.  V.  Walker,  118  Ind.  196. 

A  county,  like  a  state,  is  not  liable  for  the 
aaegligence  of  its  agents  and  officers,  unless 
made  liable  by  a  statute. 

Morris  v.  Switzerland  County  Comrs.  131  Ind. 
285;  Vigo  County  Ctmrs.  v.  Daily,  182  Ind.  78; 
Smith  V.  AUen  County  Comrs,  181  Ind.  116; 
Cones  V.  Benton  County  Comrs,  187  Ind.  404; 
Parke  County  Comrs.  v.  Wagner,  188  Ind.  609; 
Vermillion  County  Comrs,  v.  Chipps,  181  Ind. 
56.  16  L.  R  A.  228. 

The  county  is  only  liable  when  a  bridge  is  so 
out  of  repair  that  it  is  in  fact  not  what  its  ap- 
pearance indicates. 

In  this  case  the  width  of  the  bridge  and  its 


approaches,  their  relative  height  from  the 
ground  and  the  stream,  were  matters  of  the 
original  plan,  survey,  ancl  estimate.  The  plan 
was  adopted  by  the  board  as  one  in  its  opinion 
suitable  to  the  width  of  the  highway,  the 
banks  of  the  stream,  the  extent  of  the  travel, 
and  all  the  circumstances;  and  this  political 
determination  of  the  board  cannot  certainly  be 
changed  at  the  behest  of  the  circuit  court  or  a 
pel  it  jury  of  another  county. 

The  liability  must  be  limited  to  one  class  of 
persons  also,  to  wit,  travelers  using  due  care 
m  entering  upon  and;{passing  over  the  bridge 
needing  repair. 

aConndl  v.  Lewiston,  65  Me.  84,  20  Am. 
Rep.  678;  Maueh  Chunk  v.  Kline,  100  Pa.  119, 
45  Am.  Rep.  864;  Sehaefler  v.  Sandusky,  88 
Ohio  St.  246.  81  Am.  Rep.  583;  Taylor  v.  Ton- 
kers,  105  N.  Y.  202,  59  Am.  Rep.  492. 

Messrs.  R.  W.  Marshall,  Cammini^  St 
Darrochy  and  Brown  ft  Hall,  for  appel- 
lee: 

In  Parke  County  Comrs.  v.  Wagner,  188  Ind. 
609,  the  court  uses  the  following  language: 
''We  are  unable  to  recede  from  the  position 
of  this  state  upon  the  question  [liability  of 
counties  for  defective  bridges],  since  that  posi- 
tion has  been  so  often  assumed  that  it  has  be- 
come a  part  of  'the  law  of  the  Jand,^  and  If 
hereafter  departed  from  it  must  be  by  legisla- 
tive direction,"  and  in  support  of  this  proposi- 
tion cites  the  following  cases: 

Vigo  County  Comrs.  v.  Daily,  182  Ind.  78 ; 
Vermillion    County    Comrs.    v.    Chipps,    181 


In  the  face  ?"  This  was  not  a  charge  on  the  fact 
-within  the  provisions  of  tbe  Gonstitution,  art.  4, 6  28, 
as  the  vloJation  would  be  in  the  judge  deoiding  a 
fact  about  which  there  was  a  dispute,  and  so  in- 
structing the  Jury.  Acker  v.  Anderson  County,  20 
8.  C.  485. 

d.  By  ne(fiigence  of  employee. 

Counties  are  not  liable  to  travelers  for  injuries 
-caused  by  negligence  of  employees,  in  the  absence 
of  a  statute  imposing  such  liability. 

So,  tbe  county  commissioners  were  not  liable  for 
«D  'Injury  sustained  by  a  person  driving  on  the 
county  road  by  reason  of  a  tree  falling  upon  him 
through  tbe  negligence  of  a  laborer  employed  by 
the  road  eupervisors,  under  Md.  act  1876,  chap.  354, 
authorizing  the  appointment  of  a  road  supervisor 
by  commissioners,  who  Ax  the  price  paid  by  tbe 
supervisors,  but  do  not  contract  with  tbc.laborer. 
It  was  held  that  a  laborer  employed  by  the  super- 
visor was  not  the  servant  of  a  cou  n ty  commieeioner. 
Arundel  County  Comrs.  v.  Duvall,  54  Md.  860,  80 
Am.  Rep.  303. 

And  where  a  cart  driven  negligently  by  a  convict 
of  tbe  chain  gang  collided  with  plaintiff^s  boggy  the 
county  was  not  liable.  Va.  Code  1878,  chap.  45,  §  13< 
providing  that  counties  may  sue  and  be  sued,  did 
not  impose  any  liability,  as  this  provision  applied 
to  contracts.    Fry  v.  Albemarle  County,  86  Va.  195- 

And  under  S.  C.  act  1874  (Oen.  Stat.  10S7),  provid- 
ing liability  for  defective  highways,  causeways, 
4ind  bridges,  a  county  was  not  liable  for  loss  of  a 
wagon  and  mule  from  the  sinking  of  a  ferry  boat* 
as  this  was  not  within  the  terms  of  the  statute. 
<Cbick  V.  Newberry  and  Union  Counties,  27  S.  C.  410. 

II.  Injuries  to  other  persom, 
a.  FYitm  condition  of  buildings, 
1.  Oenerally, 
In  tbe  absence  of  a  statute  counties  are  not  liable 
Tor  personal  injuries  caused  by  reasoo  of  negli- 
gence In  the  construction  or  maintenance  of  public 
buildings. 
19  L.  R  A. 


So,  a  county  was  not  liable  for  personal  injuries 
sustained  by  reason  of  the  defective  construction 
of  its  court-house,  and  the  failure  to  keep  it  prop- 
erly lighted  at  night.  It  was  said  that  the  question 
is  similar  to  that  of  liability  for  a  county  bridge 
but  that  the  doctrine  of  the  liability  of  a  county 
would  not  be  extended.  A  distinction  was  made 
that  under  the  Iowa  Code,  6  308.  the  board  of  super- 
visors are  empowered  to  build  and  keep  in  repair 
the  necessary  buildings,  and  this  imposes  an  Invol- 
untary duty  to  provide  a  place  for  holding  court. 
But  under  the  Code,  6  803,  subd.  18,  providing  that 
the  board  of  supervisors  shall  have  power  to  pro- 
vide for  the  erection  of  bridges  which  may  be  neces- 
sary to  keep  the  same  in  repair,  the  counties  are 
not  absolutely  required  to  build  any  bridge,  and 
when  they  elect  to  build  a  bridge  there  is  a  duty  in-* 
curred  which  renders  them  liable  for  negligence. 
Kincaid  v.  Hardin  County,  58  Iowa,  480, 86  Am.  Kep. 
236. 

And  a  county  was'not  liable  for  injuries  caused 
to  a  witness  in  attendance  upon  court  who  was  in- 
jured by  reason  of  negligence  in  not  properly 
lighting  the  stairway  in  the  court-house.  It  was 
held  that  Ohio  act  March  12, 1868.  S  7  (Swan's  Rev. 
Stat.  181),  providing  that  the  boards  of  commission- 
ers in  the  several  counties  shall  be  capable  of  suing 
and  being  sued,  did  not  constitute  or  declare  the 
county  or  the  board  of  county  commissioners  a 
body  corporate,  and  made  no  provision  for  claims 
against  the  county  for  torts.  Hamilton  County 
Comrs.  V.  Mighels,  7  Ohio  St  100. 

And  a  county  was  not  liable  where  the  plaintifT, 
then  but  eight  years  old,  was  injured  while  attend- 
ing a  school  exhibition  in  the  county  court-house, 
and  fell  from  the  veranda,  which  had  no  railing. 
It  was  said  that  a  county  is  not  liable  for  an  In- 
Jury  arising  from  its  neglect,  or  even  its  positive 
act,  unless  the  liability  Is  imposed  by  statute. 
Sheppard  v.  Pulaski  County,  13  Ky.  L,  Kep.  072. 

In  holding  that  a  county  was  not  liable  for  dam- 
ages for  personal  injury  caused  by  negligence  in 
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Ind.  56, 16  L.  R  A.  228;  Mtn^ris  v.  Switzer- 
land County  ComrB.,\Z\  Ind.  285;  iSmtY/i  ▼. 
Allen  County  Comr%.  181  Ind.  116;  Fulton 
County  Comra.  ▼.  Eickel,  106  Ind.  501. 

This  court  has  frequeDtly  had  occasion  to 
sustain  the  doctriue  of  stare  decisis. 

Stout  V,  Grant  County  Comrs.  107  Ind.  848; 
HaU  V.  MatViews,  118  Ind.  527;  Fowler  v.  Wal- 
lace, 181  Ind.  849. 

The  approaches  to  a  bridge  are  a  part  of  a 
bridge,  which  it  is  the  duty  of  a  county  to  keep 
in  repair  as  a  part  of  the  structure  itself. 

HuntingUm  County  Comrs.  v.  Huffman^  184 
Ind.  4;  Drifttoood  Valley  Tump,  Co.  v.  Barthol- 
omew County  Comrs.  72  Ind.  228;  State,  Winter- 
burg  V.  Demaree,  80  Ind.  519;  Shelby  County 
Cofnrs.  v.  Deprez,  87  Ind.  500;  Elliott,  Roads 
&  Streets,  24. 

It  is  the  duty  of  counties  to  keep  the  bridges 
of  the  counties  in  repair,  and  for  failure  to  do 
so  damages  may  be  recovered  for  injuries. 

House  V.  Montgomery  County  Comrs.  60  Ind. 
580,  28  Am.  Rep.  657;  Driftwood  Valley  Tump. 
Co.  V.  Bartholomew  County  Comrs.  72  Ind. 
226;  Shelby  County  Comrs.  v.  Deprez,  87  Ind. 
509;  Madison  County  Comrs.  v.  Brown,  89  Ind. 
48;  Howard  County  Gmnrs.  v.  Legg,  98  Ind.  528, 
47  Am.  Rep.  390;  Allen  County  Comrs.  v.  Bacon, 
96  Ind.  81;  Porter  County  Comrs.  v.  Dombke, 
94  Ind.  72;  Patton  v.  Montgomery  County 
Comrs.  96  Ind.  131:  Vaught  v.  Johnson  County 
Comrs.  101  Ind.  123;  Knox  County  Comrs.  v. 
Montgomery;  109  Ind.  69;  Howard  County 
Comrs,  V.  Legg,  101  Ind.  479;  Wabash  County 
Comrs.  V.  Pearson.  120  Ind.  426;  Sullimn 
Co^mty  Comrs.  ▼.  Sisson,  2  Ind.  App.  317. 


Monks,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  appellee  to  recover 
damages  for  the  death  of  his  intestate,  caused, 
as  is  alleged,  by  a  defective  approach  to  a 
bridge  over  a  watercourse.  This  action  was 
commenced  in  Jasper  county,  and  the  venue 
changed  to  the  court  below.  To  the  com- 
plaint, which  is  in  one  paragraph,  appellant 
demurred,  for  want  of  facts,  which  was  over- 
ruled. An  answer  of  general  denial  was  filed. 
The  cause  was  tried  by  a  jury.  A  special  ver- 
dict was  returned,  and  over  a  motion  for  a 
venire  de  now,  a  motion  for  judgment  in  favor 
of  appellant  on  the  special  verdict,  a  motion 
for  a  new  trial,  and  a  motion  in  arrest,  judg- 
ment was  rendered  against  appellant  for 
$6,000.  Appellant  assigns  as  error  the  action 
of  the  court  in  overruling  the  demurrer  to  the: 
complaint  and  the  motion  in  arrest  of  judg- 
ment. 

Appellant  earnestly  insist  that  "there  is  no 
liability  by  counties  for  injuries  caused  by  the 
negligence  of  its  officers  in  constructing  or  in 
repairing,  or  failing  to  repair,  bridges  over 
watercourses,  for  the  reason  that  there  is  no 
statute  imposing  such  liability;  the  overwhelm- 
ing weight  of  authority  is  to  the  effect  that 
the  duty  imposed  upon  counties  to  keep  bridges 
in  repair  does  not  carry  with  it  an  implied  lia- 
bility to  answer  in  damages  for  injuries  sus- 
tained from  defective  or  unsafe  bridges,  and 
that  such  liability  can  only  arise  from  express 
statutory  enactment;  that  the  case  of  Cones  v. 
Benton  County  Comrs.  187  Ind.  404,  in  effect 
overruled  the  former  holdings  of  this  court  in 


the  care  and  oontrol  of  a  court-house.  It  was  said 
that  counties  are  Involuntary  corporatioD8  organ- 
ised as  political  subdlyisiODS  for  g-ovem mental 
purposes,  and  not  liable  for  the  neirJiirence  of  Its 
a^rents  unless  made  so  by  statute.  It  was  further 
said  there  may  be  little  distinction  between  the 
duties  in  regard  to  bridges  and  public  buildings, 
but  the  rule  as  to  bridges  would  not  be  extended. 
Vigo  County  Comrs.  v.  Daily,  132  Ind.  78. 

For  damages  caused  by  maltreatment  of  a  per- 
son committed  to  Jail  by  the  ordinary  preparatory 
to  being  sent  to  the  lunatic  asylum,  under  Oa. 
Code,  9  1864.  providing  for  proceedings  to  confine  a 
^  lunaticCat  the  instance  of  third  persons  a  county, 
'  was  not  liable.  It  was  said  that  the  injured  person 
must  sue  the  Jailor,  sheritr,  or  those  who  mal- 
treated him  wbiie  in  Jail.  Wilson  v.  Fannin  County, 
74  Ga.  818.  In  this  case  his  limbs  were  so  badly 
frozen  that  one  log  had  to  be  amputated,  and  the 
toes  on  his  other  foot  were  frozen  off. 

For  injuries  caused  by  negligence  of  the  super 
intendent  and  building  committee  appointed  by 
the  county  board  to  erect  a  court-house,  where  the 
building  fell  and  killed  one  of  the  men,  and  it  was 
not  alleged  that  the  defendants  were  owners  of  or 
had  exclusive  control  of  the  building,  or  that  the 
defendants  had  any  power  over  the  plans  of  the 
building  or  the  character  of  the  material  to  be  fur- 
nished, a  recovery  was  denied  because  there  was 
no  statute  imposing  a  liability.  Hollenbeck  v. 
Winnebago  County,  95  111.  148.  86  Am.  Hep.  151. 

In  Hill  v.  Bo8ton.l22  Mass.  844, 83  Am.  Rep.  832,  in  a 
city  case  it  was  said  of  earlier  cases  that  they  **have 
ever  since  been  considered  as  having  established 
in  this  commonwealth  the  general  doctrine  that  a 
private  action  can  not  be  maintained  against  a  town 
or  other  quasi  corporation,  for  a  neglect  of  corpo- 
rate duty,  unless  such  action  is  given  by  statute." 

In  Riddle]  v.  Proprietors  of  Locks  &  Canals,  7 
89  L.  R.  A. 


I  Mass.  189,  5  Am.  Dec.  85.  it  was  said:  ''These  are  Id 
the  books  sometimes  called  quasi  corporations.  Of 
this  description  are  counties  and  hundreds  in  Eng- 
land; and  counties,  towns,  etc..  in  this  state.  Al- 
though quasi  corporations  are  liable  to  informa- 
tion or  indictment,  for  a  neglect  of  a  public  duty 
imposed  on  them  by  law,  yet  it  is  settled  in  the  case- 
of  Russell  V.  Devon  County,  2  T.  R.  667,  that  no  pri- 
vate action  can  be  maintained  against  them  for  a 
breach  of  their  corporate  duty,  unless  such  action 
be  given  by  statute." 

In  Eastman  v.  Meredith,  86  N.  H.  284. 72  Am  Deo. 
802,  which  was  an  action  against  a  town  for  per- 
sonal injuries  from  a  town  hall,  it  was  said  that 
'^owns  and  other  municipal  corporations,  includ- 
ing counties  in  this  state,  have  power,  for  certain 
purposes,  to  hold  and  manage  property,  real  and 
personal;  and  for  private  injuries,  caused  by  the 
improper  management  of  their  property  as  such, 
they  have  been  held  to  the  general  liability  of  pri- 
vate corporations  and  natural  persons  that  own 
and  manage  the  same  kind  of  property."  (This  was 
not  only  a  dictum,  but  it  is  questionable  whether 
this  doctrine  was  ever  applied  to  any  county  in 
New  Hampshire.) 

2.  On  account  of  escape  from  prtoow. 

Counties  are  not  liable  for  escape  of  prisoners  in 
the  absence  of  a  statute  imposing  a  liability.  In 
some  states  there  is  such  a  statute  and  the  early 
Ohio  cases  affirmed  an  implied  liability,  but  these 
cases  were  overruled. 

Under  the  Connecticut  statute  providing  that  if 
any  person  lawfully  committed  to  gaol  shall  break 
such  gaol  and  make  his  escape,  by.  reason  of  the 
insufficiency  of  such  gaoi,  the  damages  sustained 
by  persons  by  reason  of  such  escape  shall  be  paid 
by  the  county,  and  that  nothing  in  this  act  shall 
hinder  any  person  from  recovering  damage  of  the 
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such  cases."  It  must  be  admitted  that  the  de- 
cided weight  of  authority  in  such  cases  is  as 
stated  by  appellant.  From  the  numerous  de- 
cisions to  the  effect  claimed,  we  cite  Ihe  fol- 
lowinjT:  Cones  v.  Benton  County  Comrs,  187 
lod.  404;  Smith  ▼.  AUen  County  Comrs.  181 
Ind.  116;  Morris  v.  Switzerland  County  Comrs. 
181  Ind.  285;  Vigo  County  Comrs.  v.  Daily,  182 
Ind.  78;  HolUnbeek  v.  Winnebago  County,  95 
111.  148,  35  Am.  Rep.  151;  TempUton  v.  Linn 
County,  22  Or.  813,  15  L.  R.  A.  780:  Manuel 
▼.  Cumberland  County  Comrs,  98  N.  C.  9; 
White  V.  Chowan  County  Comrs.  90  N.  C.  487, 
47  Am.  Rep.  534;  Wood  v.  Tipton  County,  7 
Baxt  112.  82  Am.  Rep.  561;  Brabham  y.  Hinds 
County  Supers.  54  Miss.  863, 28  Am.  Rep.  852; 
White  Y.  Bond  County,  68  111.  297, 11  Am.  Rep. 
65;  Hedges  v.  Madison  County,  6  111.  567;  Lor- 
iOard  v.  Monroe,  11  N.  Y.  892,  62  Am.  Dec. 
120;  Askew  v.  Hale  County,  54  Ala.  689,  25 
Am.  Rep.  780;  Granger  y,  Pulaski  County,  26 
Ark.  87;  Downing  y.  Mason  County,  87  Ky. 
208;  Reardon  v.  St.  Louis  County,  36  Mo.  555; 
Swineford  v.  Franklin  County,  78  Mo.  279; 
Clark  V.  Adair  County,  79  Mo.  586;  Oilman 
V.  Contra  Costa  County,  8  Cal.  52.  68  Am. 
Dec.  290,  and  note  on  pa^es  294  and  295;  Har- 
nett V.  Contra  Costa  County,  67  Cal.  77:  Scales 
Y.  Chattahooeftee  County,  41  Ga.  225:  Marion 
County  Comrs,  ▼.  Riggs,  24  Kan.  255;  Fry  v. 
Albemarle  County,  86  Va.  195;  Watkins  y.  Pres- 
ton County  Ct.  80  W.  Va.  657;  Woods  y.  Colfaa 
County  Comrs.  10  Neb.  552;  Hamilton  County 
Comrs.  Y.  Mighels,  7  Ohio  St.  109;  Baxter  v. 
Winooski  Tump,  Co.  22  Vt.  128,  52  Am.  Dec. 
84:  Ward  v.  Hartford  County,  12  Conn.  404; 


Niles  Twp.  HighwayComrs,  v.  Martin,  4  Mich. 
557:  Adams  v.  Wiseasset  Bank,  1  Me.  861,  10 
Am.  Dec.  88;  MiteheU  v.  Rockland,  52  Me.  118; 
Altnow  V.  Sibley,  80  Minn.  186,  44  Am.  Rep. 
191;  DosdaU  y  Olmsted  County,  80  Minn.  96, 
44  Am.  Rep.  185;  Sussex  County  Chosen  Free- 
holders  v.  Strader,  18  N.  J.  L.  108,  85  Am. 
Rep.  580;  Cooley  v.  Essex  Chosen  Freeholders, 
27  N.  J.  L.  415;  Toung  y.  Commissioners  of 
Roads,  2  Nott  &  M'C.  587;  Farnum  v.  Con- 
cord, 2  N.  H.  892:  Eastman  v.  Meredith,  86  N. 
H.  284,  72  Am.  Dec.  802;  Morey  v.  Newfane, 
8  Barb.  645;  HeigelY.  Wichita  County,  t^Tex. 
892,  81  Am.  St.  Rep.  68,  and  oote  on  pages  65 
and  66;  Ensign  v.  Livingson  County  Supers.  25 
Hun,  20;  Albrecht  v.  Queens  County,  84  Hun, 
899;  Smit/i,  y.  Carlton  County  Comrs.  46  Fed. 
Rep.  840;  Barnes  y.  District  of  Columbia,  91 
U.  S.  540,  28  L.  ed.  440;  Bailey  v.  Lawrence 
County,  5  S.  D.  898;  Cooley,  Const.  Lim.  6th 
ed.  801;  1  Dill.  Mun.  Corp.  g§  25,  26;  2  Dill. 
Mun.  Corp.  §§  996,  997,  999;  4  Am.  &  Eng. 
Enc.  Law,  pp.  864-867,  and  notes;  15  Am.  & 
Eng.  Enc.  Law,  pp.  1148, 1144,  and  cases  cited 
in  note;  1  Beach,  Pub.  Corp.  §  784;  Tiedeman, 
Mud.  Corp.  g  825.  By  common  law,  the  in- 
habitants of  a  county  were  required  to  repair 
bridges  over  watercourses.  Carroll  County 
Comrs.  Y.  Bailey,  122  Ind.  46,  48;  State  v.  Oor- 
ham,  87  Me.  451;  State,  WhitaU,  y.  Oloucester 
County  Chosen  Freeholders.  40  N.  J.  L.  802; 
State  V.  Hudson  County,  80  N.  J.  L.  187;  Rex 
V.  Oxfordshire,  16  East,  223.  Tet  it  is  settled 
law  that  counties  were  not  liable  at  common 
law  for  injuries  caused  by  their  negligence  in 
falling  to  keep  such  bridges  in  repair.     Cones 


penonB  or  out  of  the  estate  of  such  persons  who 
shall  break  or  be  aiding  or  assisting  lo  breaking  the 
gaol  or  who  shall  escape,  a  county  was  liable  for  an 
escape,  and  it  was  do  defense  that  the  escape  was 
elfected  through  the  aid  of  persons  outside,  or  that 
the  plaintiff  could  have  sued  those  aiding,  where 
they  were  insolvent,  and  plaintiff  had  no  knowl- 
edge  of  them  at  the  time  of  this  suit,  and  it  was  not 
shown  that  the  prisoner  had  an  estate,  or  that  the 
prisoner  was  recaptured  after  suit,  or  that  deten- 
tion would  not  avail  plaintiff.  Clark  v.  Litchfield 
County,  Klrby.  818.  [Note  by  reporter:  **Thi8  de- 
cision was  afterwards  reversed  in  the  supreme 
court  of  errora.'*] 

And  the  county  was  liable  for  the  escape  of  a 
debtor  by  reason  of  insufficiency  of  the  gaoU  under 
the  Connecticut  statute  providing  that  if  any  per- 
son lawfully  committed  to  any  gaol  shall  break 
such  gaol  and  make  his  escape,  the  county  shall 
pay  all  damages.  Dutton  v.  Litchfield  County,  1 
Boot,  460. 

8o,  a  county  was  held  liable  for  special  damages 
caused  by  the  escape  of  a  prisoner  through  the  in- 
Buffleienoy  of  the  *'gaol"  on  execution  of  the  debt. 
Staphorse  v.  New  Haven  County,  1  Root,  12S;  Haw- 
ley  V.  Litchfield  County,  I  Root  165;  Dennle  v.  Mid- 
dlesex County,  1  Root,  278;  Murray  v.  Bishop,  and 
Smith  V.  County  Treasurer,  1  Root,  357. 

In  SbeldoD  v.  Utcbtleld  County,  1  Hoot,  168,  it  was 
said  that  an  action  against  a  county  for  a  prisoner 
escaping  through  iDsufflciency  of  the  gaol  was  un- 
der a  sutute. 

And  the  county  was  liable  under  special  damages 
for  the  insufficiency  of  a  gaol,  whereby  a  party  who 
had  been  imprisoned  for  debt  made  his  escape* 
WiiliADiB  V.  New  Haven  County,  t  Root,  28. 

Bat  a  county  was  not  liable  for  the  escape  of  a 
prisoner  confined  for  horse  stealing,  where  it  was 
shown  the  gaol  was  sufficient,  and  the  prisoner 
89  L.  R.  A. 


could  not  have  got  out  unless  he  had  had  assistance 
from  some  person  outside.  Paul  v.  Tolland  County, 
2  Root,  198. 

In  Ward  v.  Hartford  County,  12  Conn.  404,  It  was 
said  that  the  only  case  in  which  provision  is  made 
for  redress  against  a  county  is  where  a  debtor  es- 
capes from  prison  through  the  insufficiency  of  the 
gaol.  '"The  creditor,  by  an  application  to  the 
county  court,  may  procure  an  order  for  payment 
of  his  debt    [Conn.]  Stat.  266,  title  42,  §  24." 

A  mandamus  was  held  to  be  not  the  proper  rem- 
edy for  a  sheriff  to  hold  the  county  liable  for  dam- 
ages which  he  was  compelled  to  pay  for  an  escape, 
under  a  ca.  sa.  owing  to  the  Insufficiency  of  the 
Jail.  (Jovemor,  Haygood,  v.  Clark  County  Inferior 
Ct.  Justices,  19  Oa.  97. 

But  it  was  further  held  in  this  case  that  a  county 
was  not  liable  for  the  escape  of  a  prisoner  under 
a  ca.  sa.  owing  to  the  insufficieocy  of  the  Jail.  It 
was  said  that  a  county  is  a  corporation  of  the  mu- 
nicipal kind  or  It  is  not,  and  if  it  is  a  municipal 
corporation  it  is  not  liable  for  the  conduct  of  the 
inferior  court  in  not  providing  a  more  efficient  jail, 
where  it  is  not  shown  that  they  ha^e  funds  to 
make  it  more  secure,  and  a  muDidpal  corporation 
is  not  liable  for  the  acts  or  omissions  of  its  officers. 
The  court  held  that  if  it  was  not  a  municipal  cor- 
poration it  could  not  have  au  agent.  Governor, 
Haygood,  v.  Clark  County  Inferior  Ct.  Justices,  19 
Ga.97. 

Id  Haygood  v.  Inferior  Ct.  Justices,  20  Gki.  845,  on 
the  return  of  this  case  to  the  lower  court  an  amend- 
ment setting  up  that  the  justices  of  the  inferior 
court  had  funds  on  hand  sufficient  to  repair  the 
Jail  was  denied,  and  it  was  held  that  the  sheriff 
oould  not  recover  as  he  was  the  legal  custodian  of 
the  Jail,  and  if  it  was  unsafe  it  was  wrong  for  him 
to  imtirison  the  debtor  there,  and  if  the  jail  was 
wholly  insufficient  it  was  the  same  thing  as  if  there 
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V.  Benton  County  Comr^.  187  Ind.  404,  and 
authorities  heretofore  cited.  It  is  a  well- 
settled  propositioD  that,  when  subdivisions 
of  a  state  are  organized  solely  for  a  public 
purpose  by  a  general  law,  no  action  lies 
against  them  for  an  injury  received  by  any- 
one on  account  of  the  negligence  of  the  of- 
ficers of  such  subdivisioD,  unlens  a  right  of 
action  is  expressly  given  by  statute;  that  such 
subdivisions,  as  counties  and  townships,  are  in- 
strumentalities of  government,  and  exercise 
authority  given  by  the  state,  and  are  no  more 
liable  for  the  acts  or  omissions  of  their  officers 
Uian  the  state.  Cones  v.  Benton  County  Comrs. 
187  Ind.  404;  Morris  v.  Switzerland  County 
Comrs.  131  Ind.  285;  Vigo  County  Comrs.  v. 
Daily,  182  Ind.  78;  Smith  v.  Allen  County 
Comrs.  131  Ind.  116;  White  v.  Sullivan  County 
Comrs,  129  Ind.  396;  Abbett  v.  Johnson  County 
Comrs,  114  Ind.  61,  cases  cited  on  page  68; 
Freel  v.  Crawfordsvilte  School  City,  l42  Ind.  27, 
37  L.  R.  A.  301;  Summers  v.  Daviess  County 
Comrs.  103  Ind.  262.  53  Am.  Rep.  512;  Greene 
County  Comrs.  v.  Boswell,  4  Ind.  App.  138;  Ed- 
gerly  v.  Concord,  62  N.  H.  8;  Qoddard  v. 
Barpswell,  84  Me.  499,  30  Am.  St.  Rep.  878, 
and  note  on  pages  898-402;  Howard  v.  Worces- 
ter, 168  Mass.  426,  12  L.  R.  A.  160;  La/rrahee 
V.  Peabody,  128  Mass.  561;  Clark  v.  Waltham, 
128  Mass.  567;  Hill  v.  Boston,  122  Mass.  344; 
Wizon  V.  Neumort,  18  R.  I.  454.  48  Am.  Rep. 
85;  Finch  v.  ToUdo  Bd.  of  Edu,  80  Ohio  St.  37, 
27  Am.  Rep.  414:  Lane  v.  Woodbury  District 
Twp.  58  Iowa,  462;  Flan  v.  St  Louis,  69  Mo. 
341,  88  Am.  Rep.  504;  Bigelow  v.  Randolph,  14 
Gray,  541;  Ford  v.   Kendall  School  Dist.  121 


Pa.  648,  1  L.  R.  A.  607.  and  all  authorities^ 
cited  on  the  proposition  concerning  bridges. 

In  Vermillion  County  Comrs.  v.  Chipps,  181 
iDd.  66, 16  L.  R.  A.  228,  this  court  said:  'The 
decided  weight  of  authority  is  that,  in  the  ab- 
sence of  a  statute  upon  the  subject,  a  county  is^ 
not  liable  for  a  failure  to  keep  its  bridges  in  re- 
pair. Elliott,  Roads  &  Streets)  p.  42.'^  It  was 
held  by  this  court  in  Smith  v.  Allen  County 
Comrs.  181  Ind.  116,  that  a  county  is  not  liable 
for  an  injury  to  a  servant  sustained  without 
his  fault  while  engaged  in  tearing  down  one 
of  its  bridges,  although  he  work^  under  the- 
immediate  charge  of  its  ai^ent,  who  was  known 
by  the  board  of  commissioners  to  be  incompe- 
tent, which  incompetency  was  the  proximate- 
cause  of  the  injury.  The  court  said:  *'A 
county  is  a  civil  or  political  division  of  the 
state,  created  by  general  laws  to  aid  in  the  ad- 
ministration of  the  government,  aod  in  the  ab- 
sence of  a  statute  imposing  special  duties  with 
corresponding  liabilities,  is  no  more  liable  for 
the  tortious  acts  or  negligence  of  its  officers 
and  agents  than  the  state."  In  Morris  v. 
Steitzerland  County  Comrs.  181  Ind.  285,  this^ 
court  held  that  a  county  was  not  liable  in  an 
action  for  damages  resulting  from  a  failure  of 
the  board  of  commissioners  to  keep  the  jail  in 
a  healthy  and  inhabitable  condition.  The 
court  said:  '*Tbe  most  logical  and  generally 
accepted  theory  is,  that  political  subdivisions,, 
such  as  counties  and  townships,  are  created  to 
give  effect  to  and  enable  citizens  to  exercise 
the  right  of  local  self  government.  State,  Holt, 
V.  Denjiy,  118  Ind.  449,  4  L.  R.  A.  65;  White 
V.  Sullivan  County  Comrs.  129  Ind.  396.    Such 


bad  been  no  jail.  It  was  said  he  ouffbt  to  have  con- 
veyed the  debtor  to  the  Jail  of  the  adjoining  county 
and  delivered  blm  to  the  Jailor  there. 

In  Brown  County  Comrs.  v.  Butt,  2  Ohio,  348,  It 
-was  held  that  a  county  was  liable  to  a  sheriff  who 
had  been  mulcted  In  damages  for  an  escape  of  a 
debtor  owlnff  to  the  insufficiency  of  the  county 
Jail.  It  was  said  that  if  it  was  a  new  question  it 
would  have  been  proper  that  the  action  should  have 
been  against  the  county  In  the  first  Instance  to 
avoid  circuity  of  action  for  damages  for  an  escape 
of  a  debtor  from  an  insufficient  JalL  But  this  case 
was  overruled  in  Hamilton  County  Comrs.  v. 
Mighels,  7  Ohio  St.  109. 

In  Richardson  v.  Spencer,  6  Ohio,  18,  where  a 
sheriff  was  sued  for  the  escape  of  a  prisoner  taken 
on  an  execution,  it  was  held  that  where  the  escape 
resulted  from  the  insufficiency  of  the  Jail  the  sher- 
iff was  liable  in  the  first  instance  to  the  plaintiff  on 
execution,  and  a  recovery  against  him  clothed  him 
with  power  to  coerce  indemnity  from  the  county. 

In  Hamilton  County  Coau«.  v.  Mighels,  7  Ohio  St. 
109,  the  case  of  Brown  County  Comrs.  v.  Butt,  2 
Ohio,  848,  and  the  dictum  of  Richardson  v.  Spenceri 
6  Ohio,  18,  were  overruled. 

For  prisoner's  right  of  action  for  Imprisonment 
in  unhealtbful  or  unfit  prison,  see  Shields  v.  Dur- 
ham (N.  C.)  86  L.  R.  A.  288,  note. 

b.  BynegliQeneeorwronifful  act  of  emplovte. 

Counties  are  not  liable  for  personal  injuries 
caused  to  persons  by  reason  of  negligence  or  tort 
of  employee. 

In  the  case  of  Hcohbs  v.  Monroe  Couivtt  It  was 
held  that  the  county  of  Monroe  was  not  liable  for 
injuries  caused  by  the  operation  of  a  laundry  ma- 
chine, whereby  an  employee  of  the  County  Insane 
Asylum  was  injured,  under  N.  Y.  Laws  1^  chap. 
82,  placing  the  asylum  under  the  board  of  super- 
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visors,authori2ingthem  to  elect  a  warden,  and  Lawa 
1870.  chap.  683,  making  it  the  duty  of  the  trustees  to 
determinlne  whether  an  Inmate  was  a  charge  upon 
the  town,  or  the  city  of  Rochester  or  upon  the 
county,  as  the  warden  and  trustees  were  in  na 
Sense  the  agents  of  the  county  but  were  public  offi- 
cers. It  was  also  held  that  the  county  would  not 
be  made  liable  by  caring  for  insane  patients  not 
residing  in  the  county  under  a  contract,  or  by  de- 
riving a  revenue  in  small  amount  from  surplus 
farm  products.  The  county  was  held  to  be  a  quasi- 
municipal  corporation,  and  the  law  of  1892,  which 
provided  that  a  county  is  a  municipal  corporation, 
did  not  apply  because  the  injury  was  committed 
before  its  enactment.  This  case  is  in  accord  with 
the  authorities  generally. 

So,  a  county  was  not  liable  where  injuries  were 
caused  to  a  servant  in  the  employ  of  the  county 
working  under  the  personal  superintendence  o£ 
one  of  the  board  of  commissioners  in  tearing  down 
a  bridge,  although  it  was  charged  that  the  superin- 
tendent was  incompetent,  inerperienced,  and  negli- 
gent.   Smith  V.  A  lien  County  Comrs.  181  Ind.  116. 

Nor  where  a  convict  In  the  penitentiary  was  re- 
quired to  work  at  a  circular  saw.  and  he  alleged 
that  the  injury  was  occasioned  by  the  illegal  and 
negligent  acts  of  the  defendant  in  compelling  him 
to  approach  the  saw,  and  in  not  providing  proper 
means  for  the  execution  of  the  business  of  the 
penitentiary.  Alamansro  v.  Albany  County  Supers. 
25  Hun,  651. 

Nor  where  an  employee  of  an  Independent 
contractor  of  defendant  while  carrying  lumber 
to  a  bridge  was  injured  by  reason  of  a  negli- 
gent blast  of  dynamite.  It  was  said  that  countiea 
are  subordinate  political  divisions  of  a  state,  and 
are  not  liable  for  torts  of  their  officers  unless  made 
so  by  statute.  Smith  v.  Carlton  County  Comrs.  4j6: 
Fed.  Rep.  840. 
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subdivisioDS  are  instrumentalities  of  govern- 
ment and  exercise  authority  delegated  by  the 
state  and  act  for  the  state.  As  the  state  is  not 
liable  for  the  acts  or  omissions  of  its  officers, 
neither  should  a  political  subdivision  of  the 
state  be  liable  for  the  acts  or  omissions  of  its 
officers  as  relating  to  political  powers."  White 
V.  Sullivan  County  Comrs.  129  Ind.  896,  and 
Summers  v.  Daviess  County  Comrs.  103  Ind. 
262,  are  to  the  same  effect.  This  court  held 
in  Vigo  County  Comrs,  v.  Daily,  182  Ind.  78, 
that  a  county  is  not  liable  for  damages  occa- 
sioned by  the  neglij^nce  and  carelessness  of 
the  board  of  commissioners  in  the  care  and 
control  of  the  court-house.  The  court  said: 
"It  is  now  well  settled  that  counties  are  invol- 
untary corporations,  organized  as  political  sub- 
divisions of  the  state  for  governmental  pur- 
poses, and  not  liable,  any  more  than  the  state 
would  be  liable,  for  the  negligence  of  its  agents 
or  officers  unless  made  liable  by  statute."  In 
Cones  V.  Benton  County  Comrs,  187  Ind.  404, 
this  court  held  that  a  county  could  not  be  held 
liable  for  personal  injuries  sustained  while 
traveling  upon  a  free  gravel  road  of  the  county, 
and  by  reason  of  the  defects  in  the  construc- 
tion and  repair  of  such  road.  The  court  also 
expressly  declared  that  the  county  was  not  lia- 
ble at  common  law  for  the  negligence  of  its 
officers,  and  that  no  liability  exist^  by  statute 
with  reference  to  bridges.  The  court  said: 
'*It  is  quite  true  that  the  principle  adopted  in 
the  bridge  cases  is  in  perfect  analogy  to  the 
case  before  us,  and  if  we  would  be  consistent, 
those  cases  would  control  the  present;  but  we 
are  fully  convinced  that  the  principle  there 


adopted,  of  an  implied  liability,  is  not  in  har- 
mony with  the  great  weight  of  authority, 
ancient  and  modem.  .  .  .  The  liability 
did  not  exist  at  common  law,  and  does  not  ex- 
ist by  statute  with  respect  to  brid^  or  high- 
ways, and  the  objections  to  liablRty  are  well 
stated  in  EoUenbeck  v.  Winnebago  County,  95- 
111.  151,  35  Am.  Rep.  151,  as  follows:  *No 
reason  is  perceived  why  a  county  should  b& 
held  to  respond  in  damages  for  the  negligence 
of  its  officers  while  acting  in  the  discharge  of 
public  corporate  duties  enjoined  upon  them  by 
the  laws  of  the  state  .  .  .  clothed  with 
but  few  corporate  powers,  and  these  not  of  a 
private  .  .  .  character.  ...  In  fact» 
the  powers  and  duties  of  counties  bear  such  a 
due  analogy  to  the  governmental  functions  of 
the  state  at  large  that  as  well  might  the  state 
be  held  responsible  for  the  negligent  acts  of 
Its  officers  as  counties.'  ...  It  will  be 
found  that  the  authorities  upon  which  cities, 
and  towns,  as  municipal  corporations,  are  held 
liable  for  the  results  of  the  negligence  of  offi> 
cial  duties  make  this  distinction:  That  such 
municipalities  are  voluntary  corporations  or- 
ganized for  corporate  purposes,  and  possessing 
legislative,  administrative,  and  judicial  func-' 
tions  not  possessed,  to  the  same  degree  by 
counties  or  townships,  and  that  they  exercise* 
and  ten  joy  advantages  purely  local  and  which 
are  independent  of  the  state,  and  inure  to  their 
benefit  as  distinguished  from  that  of  the  state. 
We  are  aware  that  profound  jurists  do  not 
agree  with  the  doctrine  that  cities  and  towns 
are  less  governmental  subdivisions  of  the  state 
.     .    .    than  counties  or  townships;  but,  aside 


And  a  county  was  not  liable  for  negligence  In 
not  appoiDtlDg*  a  sruardian  for,  and  in  not  oonfln- 
inff,  a  party  wbo  had  been  found  by  iDqulsition  to 
be  of  UDBOund  mind,  who  was  allowed  to  run  at 
lartre  and  kill  her  husband.  Miller  v.  Iron  County, 
20  Mo.  122. 

Nor  for  damages  and  unskilful  treatment  re- 
ceived by  an  indigeot  slok  person  while  in  the 
county  hospital.  8hert>oume  v.  Tuba  County,  21 
Gal.  lia.  81  Am.  Dec.  151. 

And  DO  recovery  could  be  had  for  damages 
caused  by  nefflisreoce  of  the  county  physician  for 
the  poor  in  a  surgical  operation,  where  it  was  not 
shown  that  the  board  of  commissioners  did  not  ex- 
ercise care  and  diligence  in  his  selection.  Sum- 
mers V.  Daviess  County  Comrs.  103  Ind.  268,  58  Am. 
Bep.  512. 

And  a  county  was  not  liable  for  injuries  caused 
by  one  of  the  guards  unlawfully  beating  a  con- 
vict in  the  chain  gang,  or  for  the  negligence  of  the 
rest  of  the  guards  in  not  protecting  the  convict 
from  the  unlawful  beating.  Hammond  y.  Rich- 
mond County,  72  Gkt.  188. 

But  in  Hannon  v.  St.  Louis  County,  62  Mo.  818,  a 
county  was  held  liable  for  negligence  in  construct- 
ing a  sewer  to  the  county  Insane  asylum  under  the 
superintendence  of  the  county  engineer  who  was 
present  directing  the  work,  where  by  neglect  of 
the  contractor  and  of  the  engineer  the  edge  caved 
in,  killing  a  son  of  the  plaintiif. 

In  Hannon  v.  St.  Louis  County,  62  Mo.  818,  it  was 
said:  *'It  would  be  foreign  alike  to  our  purpose 
and  the  facts  admitted  by  the  demurrer,  to  ques- 
tion the  correctness  of  the  proposition  so  generally 
concurred  in  elsewhere,  asserted  in  Reardon  v.  St. 
Louis  County,  86  Mo.  556,  that  quasi  corporations, 
created  by  the  legislature  for  the  purposes  of  pub- 
lic policy,  are  not  responsible  for  the  neglect  of 
duties  enjoined  on  tliem,  unless  the  action  was 
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given  by  the  statute."  It  was  further  said:  **In 
the  case  at  bar,  the  county  of  St.  Louis  was  not 
engaged  in  the  discharge  of  duties  imposed  alike 
by  general  law  on  all  counties:  duties  whose  per- 
formance, if  neglected,  might  have  been  enforced 
by  appropriate  procedure  for  that  purpose;  but  in 
the  discharge  of  a  self-imposed  duty  not  enjoined 
by  any  law.  And  the  test  of  the  latter  Is  this: 
That  the  county  could  not  have  been  compelled  to 
enter  on  the  work  for  whose  performance  it  con- 
tracted." 

This  Injury  occurred  in  1872,  and  in  1876  under 
the  Constitution  the  county  of  St.  Louis  became 
the  city  of  St.  Louis  or  the  two  corporations  were 
consolidated  with  double  functions,  as  shown  by 
State,  Beach,  v,  Finn,  4  Mo.  App.  847. 

m.  Injuries  to  real  property  from  public  improve^ 
ments. 

a.  OeneraUy. 

The  weight  of  authority  is  that  a  county  is  not 
liable  for  injuries  to  property  by  reason  of  bridges,, 
roads,  drains,  and  the  like  being  improperly  con- 
structed or  out  of  repair  or  creating  a  nuisance.. 
But  some  cases  allow  a  recovery  where  a  constitu- 
tional right  is  invaded,  as  where  it  can  be  construed 
to  be  a  taking  of  private  property  without  com- 
pensation, or  where  the  Constitution  provides 
compensation  for  property  damaged. 
»  The  cases  denying  a  liability  for  damages  to  real' 
property  are  as  follows,  and  will  be  found  below 
under  the  appropriate  subheads: 

A  county  was  not  liable  for  a  nuisance  arising 
from  a  defective  ditch  causing  overflow.  Dashner 
V.  Mills  County,  88  Iowa,  401:  Green  v.  Harrison 
County,  61  Iowa,  811;  Nutt  v.  Mills  County,  61 
Iowa,  754. 

Nor  where  the  bridge  abutment  diverted  the- 
water  and  washed  away  land,  prior  to  the  Califor- 
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from  the  reasons  so  stated  for  tbe  support  of 
the  distinction,  it  is  plain  to  us  that  counties 
have  no  such  powers  as  cities  or  towns  to  or- 
dain, in  a  corporate  capacity  what  improve- 
ments shall  be  made,  the  free  choice  of  agents 
to  make  them,  and  the  discretion  as  to  the  rate 
of  levy  to  be  made  for  the  same.  Nor  have 
counties  the  express  power,  nor  the  power 
necessarily  implied,  to  raise  a  fund  to  pay  dam- 
ages for  injuries,  unless  we  imply  this  power, 
not  from  legislative  grant,  but  from  the  liabil- 
ity implied  in  any  case.  General  powers  are 
not  extended  to  counties,  but  the  measure  of 
their  privileges  must  be  found  expressed  by, 
-or  necessarily  implied  from,  some  statute." 
The  doctrine  declared  in  House  v.  Montgomery 
County  Comrs.  60  Ind.  580,  28  Am.  Rep.  657. 
and  the  cases  following  it,  is  that  the  laws  of 
this  state  concerning  the  building  and  repair 
of  bridges  imposed  the  duties  upon  counties  to 
keep  public  bridges  in  such  repair^that  they  are 
reasonably  safe  for  travel,  and  gave  them 
ample  power  to  provide  the  means  necessary 
to  make  such  repairs,  and  that,  therefore,  there 
was  an  implied  liability  to  answerMn  damages 
for  injuries  from  a  failure  to  discharge  that 
duty. 

But  even  if  the  doctrine  of  implied  liability 
from  a  duty  enjoined,  and  the  provision  of 
means  for  the  performance  of  that  duty,  de- 
clared and  applied  in  the  bridge  cases,  is  a 
correct  and  not  an  erroneous  statement  of  the 
law,  it  yet  remains  for  us  to  determine  whether 
the  cases  named  can  be  sustained  on  this 
ground,  to  do  which  we  must  ascertain 
whether  the  leeislature  has  given  the  boards 


of  commissioners  the  power,  and  provided 
them  with  the  means  and  instrumentalities, 
to  cause  the  bridges  in  their  respective  coun- 
ties to  be  kept  in  repair;  for,  unless  this  has 
been  done,  no  liability  can  be  implied,  even 
though  the  doctrine  of  implied  liability  is  cor- 
rect. 

The  1st  section  of  the  act  to  provide  for  the 
erection  and  repair  of  bridges  (Rev.  Stat.  1881, 
§  2885;  Rev.  Stat.  1894,  §  S275).  provides  that, 
"whenever  in  the  opinion  of  the  county  com- 
missioners the  public  convenience  shall  require 
that  a  bridge  shall  be  repaired  or  built  over 
9Lny  watercourse,  they  shall  cause  survey  and 
estimate  therefor  to  be  made,  and  direct  the 
same  to  be  erected."  The  2d  section  (Rev. 
Stat.  1881.  ^  2886;  Rev.  Stat.  1894,  S  8278), 
provides:  "If  the  estimate  therefor  shall  ex- 
ceed the  ability  of  the  road  district  in  which 
such  bridge  is  to  be  built,  by  the  application 
of  its  ordinary  road  work  and  tax,  to  perform, 
the  county  commissioners  may  make  an  appro- 
priation from  the  county  treasurer  to  build  or 
repair  the  same."  The  8d  section  (Rev.  Stat. 
1881,  §  2887;  Rev.  Stat.  1884,  §  8277),  enacts 
that  "such  board  shall  receive  and  appro- 
priate all  donations  for  tbe  erection  and  repair 
of  bridges;  they  shall  also  aid  the  same,  when 
of  genera]  importance,  by  advances  from  the 
county  treasury,  and  shall  make  such  regula- 
tions in  reference  to  payments  and  kinds  of 
bridges  as  to  them  shall  seem  proper;  provided, 
however,  that  if  the  board  of  commissioners  of 
an^  such  county  shall  not  deem  any  such 
bridge  of  sufficient  importance  to  make  an  ap- 
propriation from  the  county  treasury  for  the 


nia  Constitution  providioff  compensation  for  prop- 
erty damaged.  Crowell  v.  Sonoma  County,  96  CaL 
818. 

Nor  where  a  bridgre  caused  an  overflow  of  plaln- 
tilTs  land.    Davis  v.  Ada  County  (Idaho)  47  Pao.  06. 

Nor  wbere  building  a  jail  obstructed  a  stream 
flooding  plaintlff^s  premises.  Downing  v.  Mason 
County,  87  Ky.  208. 

Nor  wbere  a  highway  was  built  so  as  to  cause 
overflow  of  water  on  plain  tlfTs  land.  Grim  wood 
V.  Summit  County  Comrs.  28  Ohio  St.  600. 

Nor  where  a  dam  was  injured  by  the  fall  of  a 
bridge  which  washed  against  it.  Livermore  v. 
Camden  County  Chosen  Freeholders,  29  N.  J.  L. 
246,  81  N.  J.  L.  fi07. 

Nor  wbere  damages  were  caused  to  a  mill  dam  by 
flooding,  and  plaintiff  depended  on  the  bridge  ap- 
proach to  retain  water.  Jernee  v.  Monmouth 
County  Chosen  Freeholders,  62  N.  J.  L.  668, 11  L.  R. 
A.  416. 

Nor  wbere  an  overflow  was  caused  by  putting  an 
insufllcieut  drain  in  tbe  road.  Packard  v.  Voltz,  94 
Iowa,  277. 

So.  wbere  an  obstruction  of  a  stream  was  caused 
by  tbe  manner  in  which  tbe  contractor  buiit  the 
bridge,  the  county  was  not  liable.  Smith  v.  Wilkes 
and  McDuffie  Counties.  79  6a.  126. 

And  building  a  road  so  as  to  obstruct  a  mill 
race  gave  no  right  of  action.  Swlneford  v.  Frank- 
lin County,  78  Mo.  279;  Walter  v.  Wicomico  County 
Comrs.  86  Md.  886. 

A  county  was  not  liable  for  a  nuisance  arising 
from  the  condition  of  a  Jail.  Webn  v.  Gage  County 
Comrs.  6  Neb.  494,  26  Am.  Uep.  407;  Threadgill  v. 
Anson  County  Comrs.  99  N.  C.  362. 

Nor  for  a  nuisance  resulting  from  a  privy  being 
out  of  repair.  Mobley  v.  Carter  County,  6  Ky.  L. 
Rep.  604. 

And  an  injunction  was  refused  against  a  nul- 
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sanoe  anticipated  from  erecting  a  Jail.  Burwell  v. 
Vance  County  Comrs*.  98  N.  C.  78,  68  Am.  Bep.  464. 

Where  a  road  was  vacated  no  recovery  could  be 
bad  for  injury  to  adjacent  property,  under  Iowa 
Const,  art.  1,  §  18,  providing  that  private  property 
Shall  not  be  taken  for  public  use  without  compen- 
sation. Brady  v.  Shlnkle,  40  Iowa,  676;  Ellsworth 
v.  Chickasaw  County,  40  Iowa,  671. 

And  where  a  road  was  vacated  it  was  held  that 
property  was  not  ^^taken  for  public  use."  Coffey 
County  Comrs.  v.  Venard,  10  Kan.  95. 

Trespass  in  opening  a  road  through  plaintiff^s 
land  gave  no  right  of  action  against  the  county. 
Hutchison  v.  Pulaski  County,  11  Ky.  L.  Rep.  117. 

A  county  was  not  liable  for  a  barn  damaged  by 
fire  through  negligence  of  an  employee  of  a 
county.  Field  v.  Albemarle  County  (Va.)  20  S.  B. 
954. 

Nor  for  Are  started  on  tbe  county  poor  farm. 
Symonds  v.  Clay  County  Supers.  71  111.  856. 

In  Fenton  v.  Salt  Lake  County,  8 Utah,  423.  it  was 
held  that  a  county  was  not  liable  for  injuries  to 
land  by  the  construction  of  canals  diverting  a 
watercourse,  where  the  claim  bad  not  been  pre- 
sented to  the  board. 

The  cases  affirming  a  liability  for  injuries  to  real 
property  by  reason  of  bridges,  roads,  ditches,  and 
buildings,  and  for  negligence  of  the  county,  will  be 
found  below  under  tbe  appropriate  subheads. 

In  SCHusBiiXR  v.  Hbnnbpin  Countt  Combs,  a 
county  was  held  liable  for  erecting  a  dam  in  a  lake, 
destroying  a  mill  dam  without  compensation. 

And  for  flooding  land  by  reason  of  bridge  abut- 
ments, a  county  was  liable  under  Cal.  Const.  1879, 
art.  1,  fi  14,  providing  that  private  property  shall 
not  be  damaged  for  public  use  without  compensa- 
tion.   Tyler  v.  Tehama  County,  109  Cal.  618. 

And  was  liable  for  damages  by  building  an  abut- 
ment of  a  bridge  in  front  of  platntlff^a  house,  un- 


1895. 


Board  op  Commisbiomebb  op  Jasper  County  v.  Allman. 


65 


erection  or  repair  thereof,  the  trustee  of  any 
township  .  .  .  may  appropriate  any  part 
of  the  road-tax  fund  in  the  township  treasury 
for  that  purpose,  if  he  shall  deem  it  right  and 
expedient  to  do  so."  And  §  11  (Rev.  Stat. 
1881.^  2892;  Rev.  Stat.  1894,  ^^  3282).  provides 
that  "the  board  of  commissioners  of  such 
-county  shall  cause  all  bridges  therein  to  be 
kept  m  repair,  and  shall  cause  the  township 
«uperiotendent  of  the  proper  road  district  to 
keep  in  a  conspicuous  place,  at  each  end  of 
any  bridge  in  his  district  whose  chord  is  not 
less  than  25  feet,  the  following  notice  in  large 
English  characters:  'One  dollar  fine  for  riding 
or  driving  on  this  bridge  faster  than  a  walk/ 
And  if  any  person  shall  ride  or  drive  over  any 
such  bridge  faster  than  a  walk,  for  any  such 
offense  he  shall  forfeit  and  pay  $1,  to  be  re- 
covered by  the  proper  town  superintendent  be- 
fore any  justice  of  the  peace  of  the  proper 
county,  which  shall  be  applied  to  the  repairs 
of  such  bridge." 

It  will  be  seen  from  an  examination  of  these 
sections,  which  must  be  construed  together, 
that  the  power  of  the  board  of  commissioners 
to  appropriate  the  county  funds  for  the  repair 
of  bridges  is  limited  to  certain  cases.  While 
the  county  is  required  by  the  11th  section 
to  cause  the  bridges  in  the  county  to  be  kept 
in  repair,  the  expense  of  the  same  under  g  2, 
•unless  'too  great,  must  be  borne  by  the  road 
district  alone,  for  the  reason  that  the  board  of 
commissioners  can  only  make  an  appropriation 
out  of  the  county  treasury  to  repair  a  bridge  in 
cases  where  the  estimates  thereof  exceed  the 
ability  of  the  road  district,  by  application  of  its 


ordinary  road  work  and  tax,  to  perform.  If 
the  road  district  is  able,  by  its  ordinary  road 
work  and  tax,  to  make  the  repairs,  the  board 
of  commissioners  has  no  power  to  appropriate 
the  county  funds  to  pay  for  repairing  the 
same.  In  such  a  case  the  board  is  powerless. 
The  supervisor  of  a  road  district  is  a  town- 
ship, not  a  county,  officer,  and  is  not  under  the 
control  of  the  county  commissioners.  He  is 
an  independent  agent,  subject  only  to  the  con- 
trol, in  some  degree,  of  the  township  trustee. 
Rev.  Stat.  1894,  §§  6818-C838.  He  does  not 
represent  the  county,  and  the  county  is  not  re- 
sponsible for  his  acts.  Dooley  v.  Sullivan,  112 
Ind.  451,  454,  455;  Vigo  Twp.  v.  Knoz  County 
GomTB,  111  Ind.  170;  Abbett  v.  Johnson  County 
Comn.  114  Ind.  65.  Neither  has  the  board  of 
commissioners  any  power  to  appropriate  the 
road- tax  fund  or  any  other  township  fund  in  the 
hands  of  the  county  treasurer,  township  trustee, 
or  supervisor  to  pay  the  expense  of  said  repairs. 
Vigo  Twp,  V.  Knox  County  Comrs.  Ill  Ind. 
170.  The  board  of  commissioners  might,  per- 
haps, institute  an  action,  and,  by  writ  of 
mandamus,  compel  him  to  make  such  repairs. 
Certainly,  the  county  would  not  be  held  liable 
for  the  failure  of  the  board  of  commissioners 
to  institute  an  action  against  such  supervisor, 
and,  by  writ  of  mandamus,  compel  him  to  re- 
pair a  bridge.  Under  §  8,  the  board  of  com- 
missioners have  no  power  to  appropriate 
county  funds  for  the  repair  of  a  bridge,  unless 
they  deem  it  of  sufficient  importance.  If  they 
do  not  deem  such  bridge  of  sufficient  import- 
ance to  make  an  appropriation  out  of  the  county 
funds  for  its  repair,  then  they  have  no  power 


4er  Pa.  Const.  1874,  art.  16,  9  8,  providhifr  for  com- 
pensation for  property  taken,  injured,  and 
destroyed  in  the  oonstruotlon  of  public  improve- 
ments.    Chester  County  v.  Brewer,  117  Fa.  647. 

And  trespass  in  opening  a  road  throu{?h  plain- 
tilTs  land  was  held  to  give  a  cause  of  action 
against  tiie  county.  Cobum  v.  San  Mateo  County, 
75Fed.Kep.5S0. 

And  an  injunction  would  be  granted  in  such  a 
case  where  no  compensation  for  the  taking  had 
been  made.    MoCann  v.  Sierra  County,  7  CaL  121. 

Where  a  flood  Injured  a  dam  by  reason  of  im- 
proper construction  of  a  bridge  abutment,  a  re- 
covery was  allowed.  Riddle  v.  Delaware  County, 
156  Pa.  643.* 

Damaires  were  given  for  a  nuisance  caused  by 
sewage  from  a  county  farm,  in  Lefrois  v.  Monroe 
County,  48  N.  Y.  Supp.  519.  (Pending  in  court  of 
appeals.) 

A  county  was  liable  for  locating  a  bridge  and 
oonstructinir  the  same  so  that  it  was  carried  by  a 
flood  against  a  dam.  injuring  tbe  same.  Harford 
County  Comrs.  v.  Wise,  71  Md.  43. 

And  was  liable  for  trespass  in  removing  a  vault 
which  was  a  fLzture.  Bhoda  v.  Alameda  County, 
60Cai.  528. 

b.  By  construction  and  operation  of  bridoes. 

In  regard  to  injuries  from  locating  and  building 
a  bridge  under  tbe  Constitutions  of  California  and 
Pennsylvania,  a  recovery  has  been  allowed,  and  a 
recovery  was  allowed  in  Maryland  and  Pennsyl- 
vania on  an  implied  liability,  but  it  is  generally  held 
that  a  recovery  cannot  be  bad. 

A  county  was  liable  for  the  construction  of  a 
bridge,  the  abutment  of  which  turned  the  water 
against  plaintifTs  land,  although  it  was  claimed  that 
the  bridge  was  built,  not  upon  the  highway,  but 
upon  private  property,  and  that  the  acts  of  the 
hoard  of  aapervlsors  were  unauthorized  and  unlaw- 
^  L.  R.  A. 


fuJ.  It  was  held  that  generally  an  action  did  not 
lie  against  tbe  county,  but  Cal.  Const.  1879,  art.  1, 
8 14,  providing  that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  Just  com- 
pensation having  t)een  first  made,  authorized  a  re- 
covery.   Tyler  v.  Tehama  County,  109  Cal.  618. 

In  that  case  it  was  said  that  in  Crowell  v.  Sonoma 
County,  25  Cal.  313,  the  county  was  not  held  liable, 
and  under  the  old  Constitution  that  was  doubtless 
true,  but  the  change  in  the  Constitution  from  CaL 
Const.  1849,  art.  1,  S  8,  providing,  nor. shall  private 
property  be  taken  for  public  use  without  Just  com- 
pensation, to  Const,  art.  1,  §  14,  providing  that  pri- 
vate  property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation,  created  a 
clear  distinction  between  damages  to  property  and 
damages  for  personal  injuries. 

And  a  county  was  liable  for  consequential  dam- 
ages caused  by  the  erection  of  tbe  abutment  to  a 
county  bridge  some  14  feet  above  the  grade  of  the 
street  In  front  of  plaintiff^shduse  in  the  city,  under 
Pa.  Const.  1874,  art.  16, 9  8,  providing  that  municipal 
corporations  invested  with  the  privilege  of  taking 
private  property  for  public  use  shall  make  Just 
compensation  for  property  taken.  Injured,  or  de-. 
stroyed  in  the  construction  of  their  work,high  ways, 
or  improvements,  which  shall  be  paid  before  such 
taking,  injury,  or  destruction.  It  was  said  that 
prior  to  the  adoption  of  the  Constitution  plain- 
tiff would  have  been  without  remedy.  Chester 
County  v.  Brower,  117  Pa.  647. 

In  an  action  for  injury  caused  to  a  dam  by  a 
bridge  being  negligently  constructed  and  located, 
it  was  held  that  a  sketch  and  painting  of  the 
scene,  showing  the  location  of  the  bridge,  the  mill 
dam  and  county  adjacent,  made  by  an  artist  who 
never  saw  the  bridge,  was  competent  evidence,  as 
the  Jury  could  have  gone  In  person  to  inspect  the 
locality.  Harford  County  Comrs.  v. Wise,  71  Md.  43. 
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to  make  the  appropriation,  and  cannot  rigbt- 
f  ally  do  80.  It  certainly  cannot  be  claimed 
that,  noder  these  sections,  the  board  of  com- 
missioners have  any  general  power  to  make 
appropriations  of  county  funds  for  the  repair 
of  bridges.  Such  appropriations  can  only  be 
made  in  certain  cases  and  upon  certain  con- 
tinf^encies:  and  in  cases  where  they  cannot 
make  such  appropriation,  no  way  is  provided 
by  which  they  can  compel  such  repairs  to  be 
made  by  the  road  supervisors,  except,  perhaps 
by  expensive  aod  frequent  litigation,  which 
was  certainly  not  the  intent  of  the  legislature, 
This  act  was  considered  and  construed  by 
this  court  in  Driftwood  Valley  Tump,  Co. 
V.  Bartholomew  County  Comrs.  72  Ind.  226, 
which  was  an  action  on  a  contract  made  by 
the  county  to  keep  the  approaches  to  a  bridge 
in  repair.  Worden,  J.,  speaking  for  the  court, 
said:  * 'The  mode  in  which  the  county  is  bound 
to  perform  that  duty  is  specifically  pointed 
out  by  statute  and  a  contract  which  contravenes 
that  mode  and  substitutes  another  must  be  void. 
If  the  contract  sued  on  is  valid,  and  has  been 
broken,  the  damages  of  the  appellant  must  be 
paid  out  of  the  county  treasury.  But  it  was 
not  contemplated  that  the  expense  of  repair- 
ing bridges  should  be  paid  out  of  the  county 
treasury,  except  upon  a  contingency.  By  the 
1st  section  of  the  act  above  set  out,  when  a 


bridge  is  to  be  repaired  or  built,  the  commis- 
sioneiB  are  to  *causc  surveys  and  estimates 
therefor  to  be  made,  and  direct  the  same  to  be 
erected.'  Why  were  surveys  and  estimates  to 
be  made?  The  2d  section  answers  this  ques- 
tion. It  is  because  the  appropriation  from  the 
treasury  depends  upon  this  question  whether 
the  estimate  exceeds  the  ability  of  the  road 
district,  by  the  application  to  the  work  of  the 
ordinary  road  work  and  tax  of  the  district.  It 
was  not  contemplated  that  the  expense  should 
be  borne  by  the  county  treasury,  except  the 
excess  beyond  the  ability  of  the  road  district. 
If  this  contract  were  to  be  held  valid,  the 
county  would  have  to  pay  all  the  expense  of 
the  repairs,  in  the  way  of  damages,  no  por- 
tion falling  upon  the  road  district.  The  con- 
tract is  in  violation  of  the  provisions  of  the 
statute  and  void.  The  11th  section  of  th<  stat- 
ute, making  it  the  duty  of  the  commissioners 
to  cause  all  bridges  in  the  county  to  be  kept 
in  repair,  must  be  construed  in  connectioa 
with  the  1st  and  2d.  While  the  commission- 
ers must  cause  the  bridges  to  be  kept  in  repair, 
the  expense  must  be  borne  by  the  road  district, 
so  far  as  it  is  able,  according  to  the  the  2d  sec- 
tion, and  the  residue  by  the  county.  The  8d 
section  provides  that  the  commissioners  shall 
aid  in  the  erection  and  repair  of  bridges,  when 
of  general  importance,  by  advances  from  the 


In  an  action  lor  negligrently  conetructinK  and 
locatlDflT  a  bridge  evidence  by  an  expert  wbo  ex- 
amined tbe  remains  of  the  abutment  and  founda- 
tion and  mortar,  two  years  after  tbe  bridire  washed 
away,  in  order  to  testify  as  to  tbe  material  and  care 
of  the  work,  was  competent.  Harford  County 
Comrs.  V,  Wise,  71  Md.  43. 

In  that  case  it  was  held  that  sldlful  construction 
involved  puttincr  suitable  materials  tocrether  in  the 
proper  manner  upon  a  site  adapted  to  tbe  struc- 
ture built  and  tbe  place  where  tbefbridge  was  built 
could  not  be  diarefrarded ;  and  a  ooanty  was  liable 
where  a  bridge  above  a  mill  was  carried  away  by 
tbe  flood  and  injured  plaintlfT^s  dam.  wbere  tbe 
location,  condition,  and  construction  of  tbe  bridge 
were  negligent,  and  It  was  carried  away  for  tbat 
reason,  altbougb  the  damage  was  caused  by  an  un- 
usual height  of  flood. 

And  a  county  was  liable  wbere  a  county  bridge 
on  a  public  highway  was  constructed  so*  tbat  tbe 
abutment  interfered  with  tbe  passage  of  water  in 
time  of  flood  and  injured  a  mill  dam,  and  it  would 
have  been  practical  to  have  provided  for  tbe  flow  of 
water.  It  was  further  held  tbat  tbe  plaintiff; was 
not  guilty  of  contributory  negligence  in  building  a 
dam  at  that  place,  where  it  was  built  before  any 
bridge  was  constructed.  Kiddle  t.  Delaware 
County,  156  Pa.  643. 

Under  N.  J.  Itev.  p.  88,  6  9,  providing' tbat  when  a 
township  or  county  which  is  chargeable  by  law 
with  the  erection,  rebuilding,  or  repairing  of  any 
bridge  shall  wrongfully  neglect  to  erect,  rebuild,  or 
repair  tbe  same,  by  reason  whereof  any  person 
shall  receive  an  injury  In  bis  person  or  property, 
such  person  may  have  bis  action  against  such 
municipal  body,  a  county  was  not  liable  wbere  tbe 
owner  of  a  mill  dam  depended  upon  the  abutments 
of  an  approach  to  a  bridge  to  retain  water,  and  by 
reason  of  defective  planking  tbe  earth  D^ashed 
away  flooding  his  mill,  but  the  bridge  could  still 
be  used.  Jemee  v.  Monmouth  County  Chosen 
Freeholders,  52  N.  J.  L.  558, 11  L.  R.  A.  416. 

In  Jernee  v.  Monmouth  County  Chosen  Freehold- 
ers, 52  N.  J.  L.  553, 11  L.  B.  A.  416,  tbe  case  of  Ripley 
v.  Essex  &  Hudson  Counties  Chosen  Freeholders,  40 
N.  J.  L.  45,  was  distinguished,  as  in  tbat  case  tbe 
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bridge  owed  tbe  duty  of  providing  a  sufficient  draw 
for  safe  passage,  hut  in  this  case  the  bridge  merely 
rested  upon  a  dam,  and  It  was  only  incidentally 
obliged  to  maintain  tbe  dam  far  enough  to  secure 
its  own  stability,  and  the  dam  belonged  to  the  mill 
owner. 

A  county  was  not  liable  for  injuries  caused  by 
placing  a  bridge  abutment  so  as  to  divert  water  and 
wash  away  land,  under  Cal.  act  1866  (Wood^s  Dig. 
p.  1850),  making  it  the  duty  of  tbe  board  of  super- 
visors to  divide  the  county  into  road  districts  and 
to  appoint  a  road  overseer  who  shall  cause  bridges 
to  be  made  when  necessary,  and  to  keep  the  same  in 
good  repair.  It  was  said  that  if  the  bridge  was  un- 
lawfully placed  in  the  channel  by  the  overseer,  the 
remedy  should  be  against  him  by  whom  the  injury 
Is  committed.  Crowell  v.  Sonoma  County,  25  Cal. 
813. 

But  there  is  now  a  liability  under  the  present 
Constitution.  See  Tyler  v.Tebama  County,  100  Cal. 
618. 

And  no  recovery  could  be  had  for  damages 
caused  by  an  obstruction  in  the  stream  made  by 
tbe  contractor  in  building  a  public  bridge.  It  was 
not  the  duty  of  tbe  county  authorities  to  supervise 
the  work  done  by  the  contractor  in  building  a  free 
public  bridge  over  a  stream  dividing  two  counties, 
and  the  counties  were  not  liable  to  one  having  a 
miU  on  the  stream  which  was  damaged  by  an  ob- 
struction caused  by  tbe  faulty  manner  in  wbicb  tbe 
work  was  executed.  Smith  v.  Wilkes  &  MoDuffle 
Counties.  79  Oa.  125. 

So,  in  the  absence  of  statutory  liability,  a  coun- 
ty was  not  liable  for  damages  sustained  by  reason 
of  negligence  in  the  construction  and  mainte- 
nance of  bridges,  causing  overflow  of  plaintlff^s 
land.    Davis  v.  Ada  County  (Tdado)  47  Pac.  fl8w 

Under  a  statute  making  counties  liable  for  in- 
juries to  travelers  on  account  of  bridges  they  were 
not  liable  for  other  Injuries. 

A  county  was  not  liable  for  injuries  caused  to 
stock  running  at  laige  on  account  of  a  defective 
public  bridge,  under  Ala.  Code  1886,  9 1546.  and  Code 
1876,  6 1692,  requiring  that  bridges  erected  by  con- 
tract with  tbe  county  commissioners  shall  contmue 
safe  ''for   tbe    passage  of    travelers  and  other 
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couDty  treasury.  The  coDtract  caDnot  be  up- 
held by  virtue  of  this  section.  .  .  .  The  obli- 
gation to  aid  by  advances  from  the  county 
is  not  unconditional,  as  is  seen  by  the  proviso 
to  the  section.  It  depends  upon  whether  or 
not  the  board  of  commissioners  shall  deem  the 
bridfre  to  be  of  sufficient  importance  to  make 
an  appropriation  from  the  county  treasury  for 
the  erection  or  repair  thereof.  Tbe  duty  of 
the  board  in  making  or  withholding  advances 
from  the  county  treasury  involves  a  question 
of  iudgment  as  to  the  importance  of  the  bridge, 
and  this  judgment  must  be  exercised  as  to  the 
importance  of  the  bridge  at  the  time  an  ad- 
vance is  made.  The  lK>ard  could  not,  by  a 
contract  to  make  advances  in  the  future,  pre- 
clude itself  or  its  successors  from  the  right  and 
duty  to  determine,  at  the  time  an  advance  is 
sought,  whether  the  bridge  has  the  importance 
required,  in  order  to  justify  an  advance  from 
the  county  treasury," 

It  follows,  therefore,  that  the  board  of  com- 
missioners can  only  cause  bridges  to  be  re- 
paired by  an  appropriation  of  county  funds  to 
pay  the  expense  when  the  road  district  is  not 
able  by  its  road  work  and  tax  to  make  the  same, 
and  the  commissioners  deem  the  bridge  of  suf- 
ficient importance  to  appropriate  the  county 
funds  for  that  purpose,  and  in  such  case  the 
expense  must  be  borne  by  the  road  district  so 


far  as  it  is  able,  and  the  residue  by^he  county. 
If  this  is  a  proper  construction  of  said  act, — 
and  it  was  so  decided  in  Driftwood  Valley 
Tump.  Co.  V.  Bartholomew  County  Comrs.  72 
Ind.  226,— the  board  can  in  no  case  pay  for  re- 
pairs out  of  the  county  treasury,  unless  the 
road  district  first  applies  its  ordinary  road 
work  and  tax  in  making  the  repairs.  Then 
the  board  may,  if  it  deem  the  bridge  of  suffi- 
cient importance,  pay  the  residue  out  of  the 
county  treasury.  So  that,  in  all  cases  where 
there  is  a  refusal  to  apply  the  ordinary  road 
work  and  tax  of  the  road  district  in  repairing 
a  bridge,  the  only  way  they  can  cause  the  re- 
pairs to  be  made  lis  by  compelling  the  road 
supervisors  to  make  such  repairs,  and  no  power 
has  been  given  or  adequate  means  provided  by 
which  they  can  coerce  him  or  any  other  of- 
ficer to  make  such  repairs.  If  it  were  con- 
ceded that  when  the  duty  is  imposed  upon 
boards  of  commissioners  to  cause  all  bridges 
to  be  kept  in  repair,  and  they  have  power  to 
make  the  appropriations  from  the  county 
treasury  for  that  purpose,  there  is  an.  implied 
liability  to  respond  in  damages  for  an  injury 
resulting  from  a  failure  to  discharge  that  duty, 
yet  no  such  liability  could  be  implied  in  this 
state,  for  the  reason  that  the  boards  of  com- 
missioners have  no  power  to  appropriate  the 
county  funds  for  such  purpose,  except  upon  a 


persons."  Lee  County  v.  Yarbrougb,  85  Ala. 
500. 

An  action  could  not  be  maintained  against  tbe 
board  of  chosen  freeholders  for  injuries  sustained 
by  a  mill  dam  by  reason  of  the  fall  of  tbe  county 
bridge  under  N.  J.  Laws  1859,  chap.  210,  §  21.prov1d- 
log  that  if  any  damagre  shall  happen  to  any  per- 
son by  means  of  tbe  insuffidencyfor  want  of  repair 
of  any  bridge  u  pon  any  public  road  tbe  township  or 
county  in  wbicb  the  same  shall  be  situated  Is  or  shall 
be  liable  to  make  all  repairs,  and  the  person  sustain- 
ing such  damaere  shall  have  the  right  to  recover 
the  same:  as  this  act  was  only  to  secure  tbe  repair 
of  roads  and  bridges  for  tbe  benefit  of  travelers, 
and  was  not  intended  to  include  real  estate.  Liver- 
more  v.  Camden  County  Cbosen  Freeholders,  20  N. 
J.  L.  246,  Affirmed  81  N.  J.  L.  607. 

In  New  Jersey  and  Louisiana  a  county  is  held 
liable  for  negligence  la  operating  a  draw  bridge, 
but  this  liability  is  denied  in  New  York. 

In  Houston  v.  PoUce  Jury,  3  La.  Ann.  506,  where 
the  plaintiff  had  passed  through  a  draw  bridge  con- 
trolled by  the  county,  and  was  prevented  from 
returning  by  the  draw  not  being  opened  for  the 
passage  of  plaintiff  *B  boat,  through  negligence  on 
the  part  of  those  for  whose  act  tbe  parish  was>  re- 
sponsible, the  parish  was  bound  to  repair  the  dam- 
age caused  thereby.  It  did  not  appear  tbat  the 
defendant  assumed  any  right  to  interfere  with  or 
obstruct  the  navigation  of  the  river,  and  the  obli- 
gation to  have  the  draw  opened  whenever  neces- 
sary for  boats  to  pass  was  recognized. 

And  tbe  board  of  chosen  freeholders  of  the 
counties  E.  and  H.  were  liable  for  injuries  caused 
to  a  vessel  In  not  keeping  a  'drawbridge  in  proper 
repair,  thereby  injuring  a  vessel,  under  N.  J.  act 
March  15. 1860  (Bev.  p.  86,  %  0).  providing  tbat  where 
a  township  or  board  of  choFen  freeholders  is 
^largeable  with  tbe  erection,  rebuilding,  or  repair 
of  a  bridge,  any  person  injured  may  recover  dam- 
ages against  said  township  or  against  said  board 
of  freeholders.  Under  act  February  27,  1883,  re- 
quiring the  owner  of  a  vessel  to  lower  his  sails 
when  approaching  a  bridge,  the  jury  were  prqp- 
erly  charged  that  it  was  the  duty  of  the  commander 
In  approaching  the  draw  to  so  control  his  sails— 
39  L.  R.  A. 


not  to  take  them  down,  but  to  lower  them— as  to  en- 
able him  to  approach  the  bridge  with  such  dimin- 
ished speed  as  would  permit  the  removal  of  tbe 
draw.  Ripley  v.  Essex  and  Hudson  Counties 
Chosen  Freeholders,  40  N.  J.  L.  45. 

Where  a  steamer  was  detained  upon  a  river  in 
consequence  of  the  defective  construction  of  a 
bridge  a  county  was  not  liable  in  the  absence  of  any 
statute.  QeorgitL  Const.  (Code,  9  5152)  providing  tbat 
Justices  of  the  peace  have  Jurisdiction  over  cases 
of  injuries  for  damages  to  personal  property,  did 
not  give  Jurisdiction  to  tbe  Justice  in  this  case,  as 
this  was  not  damage  to  the  property,  but  to  the 
company.  White  Star  Line  S.  B.  Co.  v.  Gordon 
County,  81  Ga.  47. 

And  in  an  action  against  a  county  for  obstruct- 
ing navigation  of  the  Tittibawassee  river,  it  was 
held  that  tbe  determination  that  It  was  necessary 
to  build  a  bridge  across  that  river,  and  tbe  whole 
action  of  tbe  board  in  relation  thereto,  were  legis- 
lative, and  whether  any  portion  was  usurpation  or 
not,  no  action  could  be  maintained  against  the 
county  for  any  consequences  resulting  therefrom* 
and  the  same  rule  would  apply  as  though  tbe 
bridge  was  built  by  the  legislature.  Larkin  v. 
Saginaw  County,  11  Mich.  88,  82  Am.  Dec.  63. 

An  action  could  not  be  maintained  against  a 
county  for  negligence  in  operating  a  drawbridge, 
by  reason  of  which  an  approaching  tug  was  in- 
jured. No  new  liability  was  created  by  N.  Y.  Laws 
1802,  chap.  686,  declaring  counties  to  be  municipal 
corporations,  as  under  tbat  law  a  county  could 
only  be  sued  upon  a  cause  of  action  for  which  it 
was  liable.  Godfrey  v.  Queens  County,  80  Hun 
18. 

A  county  was  not  liable  for  injuries  to  a  ferry 
franchise  caused  by  building  a  bridge  connecting 
another  county,  at  the  same  place  as  the  ferry^ 
and  placing  an  abutment  in  the  line  of  the  ferry, 
where  there  was  no  authority  to  build  the  bridge, 
under  Ind.  act  May  14, 1860,  providing  for  concur- 
rent action  of  both  counties  to  build  a  bridge,  and 
one  refused  to  co-operate.  It  was  held  tbat  a 
county  could  not  be  held  liable  for  an  unauthor- 
ized action  resulting  in  damages.  Browning  v. 
Owen  County  Comrs.  44  Ind.  11. 


68 


Indiaita  Supreme  Coubt. 


Nov., 


C^oDtingenSy  over  which  they  have  do  coDtrol, 
and  Iben  only  when,  in  their  judgment,  the 
brid^  is  of  sufficient  importance.  It  was 
Aaidln  the  case  of  House  v.  Montaomery  County 
€omrs,  60  Ind.  580.  28  Am.  Rep.  657,  that 
''cities  are  held  liable  for  failing  to  keep  their 
streets  in  repair,  though  no  statute  expressly 
provides  for  such  liability;  and  in  our  opinion 
the  principles  will  apply  as  well  to  a  county 
«8  a  city."  There  is  a  wide  difference,  how- 
ever, between  the  powers  of  boards  of  com 
missioners  with  reference  to  bridges  and  the 
powers  of  cities  over  the  streets.  Cities  may 
ordain  what  improvements  shall  be  made,  ancl 
how  the  expense  of  the  same  shall  be  paid, 
and  may  choose  the  agents  to  make  them.  The 
city  council  may  fix  the  date  of  its  meetings, 
and  may  be  called  in  special  session  by  me 
mayor  or  five  councilmen  at  any  time.  The 
city  has  officers  whose  duty  it  is  to  keep  all  the 
streets  in  repair,  and  who  have  ample  author- 
ity at  all  times  to  act  for  the  city  m  making 
such  repairs,  and  who  have  constant  super- 
vision over  the  streets.  The  board  of  commis* 
sioners  meet  in  regular  session  only  four  times 
a  year, — in  March,  June,  September,  and  De- 
cember,— and  have  no  power  to  meet  at  any 
other  time  except  when  called  in  special  ses- 


slop  by  the  county  auditor,  when  the  public 
interest  requires  it;  and  he  is  the  sole  judge  of 
the  necessity  of  such  special  sessions.  Rev. 
Slat.  1881,  §§  5736.  5737  (Rev.  Slat.  1894, 
^§  7821, 7822).  The  auditor  is  an  independent 
public  agent,  who  does  not  act  for  or  represent 
the  county,  and  for  whose  conduct  the  county 
is  in  no  way  responsible.  Vigo  Tiop,  v.  Knox 
County  Comrs.  Ill  Ind.  170;  Dooley  v.  Sullivan, 
112  Ind.  451,  454.  455;  Abbett  v.  Johnson 
County  Comrt.  114  Ind.  65.  So  that  whether 
the  board  shall  meet  in  special  session 
to  cause  a  bridge  to  be  repaired  depends 
upon  an  officer  who  does  not  represent  the 
county,  and  for  whose  acts  the  county  is 
not  responsible.  A  county  board  cannot 
make  a  valid  contract  for  the  repair  of  a  bridge 
except  when  in  legal  session  as  a  board.  Their 
powers  are  treated  and  defined  by  statute. 
I'hey  are  agents  with  limited  powers,  and  for 
any  act  done  by  them  not  within  the  scope  of 
their  powers  the  county  is  not  liable.  MeCabe 
V.  Fountain  County  Comrs,  46  Ind.  880,  383; 
Cass  County  Comrs.  v.  Boss,  46  Ind.  404; 
Campbell  V.  Braekenridge,  8Blackf.  471;  Potts 
V.  Henderson,  2  Ind.  327;  Tiedeman,  Mun. 
Corp.  3.  They  are  authorized  by  statute  to 
appoint  a  superintendent  to  erect  a  bridge,  but 


An  action  could  not  be  brouirht  asraiost  the 
board  of  oounty  commiaBloners  for  injuring  plain- 
tlflr  by  depriving  him  of  a  bridge  and  ferry  fran- 
chise in  laying  off  a  public  road  on  his  land  and 
erecting  a  bridge  near  where  plaintilTs  bridge  was, 
as  under  Ga.  Const.  6  5223,  providing  that  each 
county  shall  be  a  body  corporate,  and  all  suits  by 
or  against  a  county  shall  be  in  the  name  of  the 
county,  it  was  held  that  the  action  mnst  nam^  it, 
and  not  its  agent,  as  defendant.  Amett  v.  Deca- 
•  tur  County  Comrs.  79  6a.  782. 

a  By  roads. 

Counties  are  not  held  liable  for  damages  caused 
by  vacating  a  public  highway  or  for  consequential 
Injuries  to  a  mill  dam  in  building  a  road.  As  to 
whether  a  county  is  liable  for  trespass  committed 
k>y  a  road  officer,  there  is  some  conflict.  A  county 
is  not  held  liable  for  damages  for  opening  a  sbun- 
pilce  road  injuring  a  turnpike  company. 

Where  the  board  of  supervisors  vacated  a  high- 
way, an  owner  of  land  situated  on  the  highway, 
but  not  upon  the  part  vacated,  which  commenced 
about  80  rods  from  his  farm,  could  not  recover 
damages,  under  Iowa  Const,  art.  1,  9 18,  providing 
that  private  property  shall  not  be  taken  for  pub- 
lic use  without  first  compensating  the  owner  there- 
for. Iowa  Code,  H  Ml,  940,  providing  for  esteblish- 
Ing  and  vacating  roads  conditioned  upon  payment 
of  damages,  did  not  impose  a  liability  as  they  sim- 
ply prescribed  the  proceedings  to  recover.  It  was 
held  that  a  citizen  might  not  be  deprived  of  the 
right  to  use  an  existing  highway,  but  his  right  to 
Its  continuation  would  be  held  subject  to  the  exer- 
cise of  lawful  authority,  and  the  citizen  had  no 
right  to  the  continuation  of  the  road  except  such 
as  he  held  in  common  with  the  public.  Brady  v. 
Shinkle,  4D  Iowa,  576. 

And  In  Ellsworth  v.  Chickasaw  County,  40  Iowa, 
071,  It  was  held  that  an  abutting  owner  could  not 
recover  in  such  a  oaae. 

Under  Kan.  Gen.  Stat.  a868),  897,  chap.  89,  au- 
thorizing a  county  to  vacate  county  roads,  a 
county  was  not  liable  to  a  person  who  was 
Injured  by  reason  of  the  commlasiooers*  vacating 
a  county  road,  as  neither  the  county  nor  its  officers  I 
commuted  any  wrong  by  so  doing,  nor  did  they  1 
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take  any  person's  property.  Coffey  County  Comrs. 
V.  Venard,  10  Kan.  95. 

A  county  was  not  liable  for  injuries  caused  to 
the  owners  of  a  mill  by  reason  of  filling  up  a  mill 
race  which  crossed  a  road,  in  order  to  prevent  in- 
Jury  to  the  county  road.  Swineford  v.  Franklin 
County,  78  Mo.  279. 

In  Swineford  v.  Franklin  County,  73  Mo.  279,  the 
case  of  Hannon  v.  St.  Louis  County,  63  Mo.  813,  was 
distinguished,  as  in  that  case  the  county  had  en- 
tered intoa  contract  for  the  work  which  resulted  in 
injury  to  the  plaintiff;  but  if  no  contract  had  been 
made  the  county  could  not  have  been  held  liable  in 
that  case. 

A  county  was  not  liable  for  Injuries  caused  to  a 
mill  and  dam  from  back  water  in  building  a  road, 
where  such  road  was  built  by  a  county  from  which 
the  defendant  had  t)een  detached,  and  there  was 
no  allegation  that  the  defendant  had  notice  to  re- 
move the  nuisance  or  neglected  or  refused  to  do 
so,  Walter  v.  Wicomico  County  Comrs.  85  Md. 
885. 

And  no  recovery  was  allowed  for  injuries  caused 
to  a  mill  and  dam  from  back  water  by  reason  of  a 
road  being  built  t>elow  the  same  where  there  was 
no  negligence  in  the  care  or  construction  of  the 
highway,  as,  when  necessary  and  proper  repair  on 
public  highways  is  reasonably. and  Judloially  done, 
the  counties  are  exempt  from  any  action  for  con- 
sequential damages.  Walter  y.  Wicomico  County 
Comrs.  85  Md.  885. 

And  where  damages  resulted  from  the  negligent 
construction  of  an  embankment,  in  grading  a 
highway,  causing  the  water  to  overflow  plaintiff '^ 
land.  It  was  said  that  Ohio  act  March  30, 1866  (S.  ft 
C.  89),  amending  act  March  12, 1863,9  7  (S.  &  C.  24i), 
providing  that  the  board  of  county  commlaslonecs 
may  sue  for  damages:done  to  the  property  of  the 
county,  does  not  give  any  liability,  and  a  recovery 
was  denied.  Grim  wood  v.  Summit  County  Comra. 
28  Ohio  St.  600. 

And  a  county  was  not  responsible  for  a  trefipaas 
committed  by  a  surveyor  appointed  by  the  county 
court,  where  such  surveyor  opened  a  public  road 
through  plaintiff^s  land,  throwing  his  fences,  out- 
ting  his  trees,  and  destroying  his  fruits.  It  was 
held  that  neither  the  state  nor  its  integral  counties 
could  be  sued  for  any  trespass  of  their  respective 
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not  to  keep  bridges  Id  repair.  Rev.  Stat.  1881, 
§  2888  (Rev.  Stat.  §  1894.  §  3278).  When  the 
board  is  not  in  session,  no  one  is  or  can  be  au- 
thorized, as  the  law  now  stands,  to  represent 
or  act  for  or  bind  the  county  in  keeping  bridges 
in  repair,  or  in  contracting  for  the  repair  of 
the  same.  Driftwood  Valley  Tump,  Co,  v.  Bar- 
tholomew County  Comra.  72  Ind.,  on  pages  239, 
240;  Potts  V.  Henderson,  2  Ind.  827;  People  v. 
B,  Clair  County  Officers,  15  Mich.  85.  So 
that,  if  the  board  or  commissioners  bad  the 
power  to  appropriate  the  county  funds  to  pav 
for  the  expense  of  repairing  bridges  in  ail 
cases,  without  any  limitations  or  condi- 
tions whatever,  they  could  not  exercise  that 
power  when  not  in  session;  and.  as  neither 
they  nor  anyone  representing  or  acting  for 
the  county  can  call  them  in  special  session, 
most  certainly  it  could  not  be  said,  even  in 
that  case,  with  all  the  powers  named,  that  they 
had  been  given  the  power  or  provided  with 
the  means  and  instrumentalities  necessary  to 
keep  the  bridges  of  the  county  in  repair,  unless 
they  also,  at  least,  had  the  power  to  meet  as  a 
board  at  any  time  of  their  own  volition. 

The  authority  of  the  board  of  commission- 
ers, acting  as  a  board  of  turnpike  directors,  in 
respect  to  free  gravel  roads,  is  much  more  like 


the  power  cities  have  in  regard  to  streets  than 
Is  that  of  the  board  of  commissioners  in  regard 
to  bridges;  and  there  is  therefore  much  greater 
reason  for  holding  that  the  doctrine  of  implied 
liability  applies  to  counties  with  reference  to 
free  gravel  roads  than  with  respect  to  bridges. 
The  board  of  commissioners  is  by  statute  con- 
stituted a  board  of  turnpike  directors,  having 
exclusive  management  and  control  of  the  free 
gravel  roads  of  the  county.  The  board  is  re- 
quired to  divide  the  county  into  three  districts, 
as  nearly  equal  in  number  of  miles  of  free 
gravel  road  as  practicable;  and  each  member 
18  given  personal  control  and  supervision  over 
one  of  such  districts,  and  has  the  power  to 
keep  the  same  in  repair,  subject  to  the  rules 
and  regulations  of  the  board.  The  board  fixes 
the  time  of  its  meetings,  and  is  empowered  to 
appoint  persons  to  superintend  the  work  of  re- 
pairs, and  let  contracts  thyefor, — contract  for, 
or  condemn  and  take  material  for,  the  repair 
of  such  roads,  and  issue  certificates  therefor;  to 
cause  to  be  levied  and  collected  taxes  to  pay 
for  the  expense  of  keeping  such  roads  in  re- 
pair. These  powers  have  been  changed  to 
some  extent  by  the  amendment  of  1895.  Rev. 
Stat.  1894,  §§  6868-6875, 6912, 6933.  6935,  6950. 
6958;  Acts  1895,  p.  803.     Yet,  as  we  have  seen. 


officers.  Hutchison  v.  Pulaski  County,  11  Ky.  L. 
Rep.  117. 

An  action  would  not  lieagrainst  a  county  for 
damages  sustained  by  a  turnpike  company  In  lay- 
ints  otr  a  shun- pike  public  road,  a  nuisance  to  plain- 
tifTs  rights,  the  use  of  which  was  enjoined.  Tenn. 
Code,  S  403,  providing  tbat  suits  may  be  maintained 
against  a  county  for  any  just  claim,  as  against 
other  corporatioDS.  did  not  create  any  liability,  but 
simply  provided  tbe  remedy  if  a  liability  existed. 
Wbite*s  Creek  Turnp.  Co.  v.  Davidson  County,  14 
Le^TS. 

In  Whitens  Creek  Turnp.  Co.  v.  Davidson  County, 
14  Lea,  73,  it  was  said  that  the  intimation  in  Frank- 
Jin  Sl  C.  Turnp.  Co.  v.  Maury  County  Ct.  8  Humph. 
3S5,  that  an  action  would  lie  against  a  county  court 
in  case  of  a  shun-pike,  was  only  a  diGium. 

In  Franklin  C  Tump.  Co.  v.  Maury  County  Ct. 
8  Humph.  S42,  which  was  an  action  for  an  injunc- 
tion against  a  shun-pike,  it  was  said  that  the  county 
would  be  liable  in  damages  for  an  action  on  the 
case  on  the  part  of  tbe  corporation. 

But  where  a  county  claimed  tbat  a  road  bad 
been  opened  through  private  property  by  pre- 
scription and  use  for  forty  years,  and  endeavored 
by  tbe  county  records  to  make  it  of  record  a  pub- 
lic road,  and  one  of  the  board  of  supervisors  com- 
mitted trespass  in  tearing  down  plain  tiff  ^s  gate 
and  endeavoring  to  maintain  a  road,  and  tbe 
board  of  sui>er visors  impliedly  recognissed  his  ac- 
tions and  approved  them  by  afterwards  at  his  in- 
stance declaring  such  road  to  be  public,  an  injunc- 
tion was  granted  against  further  trespass,  and  the 
county  was  held  liable  for  damages.  Coburn  v. 
San  Mateo  County,  76  Fed.  Rep.  530. 

In  this  case  tbe  defendant  denied  tbat  it  had 
ever  ratified  tbe  trespass,  and  tbe  court  held  that 
it  had,  and  in  Its  opinion  quotes  tbe  doctrine  from 
another  case  that  property  cannot  be  taken  with- 
out coqipensation,  but  tbe  Judgment  is  really  for 
enjoining  further  trespass  and  for  damages. 

An  injunction  was  granted  against  tbe  opening 
of  a  road  through  plaintiff ^s  property  by  the 
county,  where  no  proceedings  were  taken  to  con- 
demn tbe  same.  Cummings  v.  Kendall  County,  7 
Tex.  Civ.  A  pp.  164. 

In  an  action  against  a  county  for  injury  caused 
by  tbe  board  of  supervisors  running  a  street  or 
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thoroughfare  through  plaintiif's  property  without 
making  any  compensation,  which  was  an  action 
for  damages,  and  for  injunction,  it  was  held  that 
under  Cal.  act  March  SO,  1855,  providing  that  no 
person  shall  sue  a  county  in  any  case  unless  his 
claim  !bas  been  first  presented  to  the  board  of  su- 
pervisors, an  action  did  not  lie.  It  was  further  held 
that  the  claim  for  damages  could  not  be  Joined  to 
a  bill  for  injunction.  It  was  said  tbat  under  the 
Constitution  of  California  providing  tbat  private 
property  shall  not  be  taken  for  public  use  without 
Just  compensation,  an  injunction  might  be  granted. 
McCann  v.  Sierra  County,  7  Cal.  121. 

'  d.  Bu  ditches^  caTiaU,  and  dams. 

In  BcHUBsiiBR  v.  Hennepin  County  Comrs. 
where  tbe  county,  by  erecting  a  dam  in  a  lake,  de- 
stroyed the  use  of  a  mill,  and  pleaded  that  its  acts 
were  lawful  under  a  power  given  by  a  special  stat- 
ute, and  tbe  attorney  for  the  county  claimed  the 
act  was  unconstitutional,  and  tbat  the  acts  com- 
plained of  were  ultra  vires,  but  tbe  board  of  com- 
missioners upheld  and  ratified  the  acts  from  which 
the  injury  arose,  tbe  court  declined  to  pass  upon 
tbe  unconstitutionality  of  the  act,  but  based  the 
opinion  upon  the  concession  of  the  defendant's 
counsel,  and  tbe  county  was  held  liable.  The  court 
says:  **If  valuable  property  rights  can  thus  be 
taken,  destroyed,  diverted,  and  injured  without 
compensation,  there  will  be  but  little  safety  in  the 
private  ownership  of  property,"  and  held  that  the 
county  was  liable  ^ere  it  had  adopted,  assumed, 
and  ratified  tbe  act  complained  of,  and  granted  a 
mandatory  injunction  lowering  the  dam,  and  a 
Judgment  for  damages  already  accrued.  This  case 
can  be  sustained  on  the  theory  of  liability  for 
taking  property  without  due  compensation. 

It  18  generally  held  that  counties  are  not  liable 
for  damages  to  real  property  caused  by  ditches  af- 
fecting adjoining  property. 

A  county  was  not  liable  for  damages  from  a  ditch 
which  had  been  abandoned  and  become  a  nuisance 
and  caused  overflow  of  plaintiff's  land,  which  ditch 
was  constructed  under  Iowa  Code,  fl  1S07,  authoriz- 
ing the  construction  of  ditches  whenever  the  same 
will  be  conducive  to  tbe  public  health  and  con- 
venience or  welfare.  It  was  said  tbat  a  county  was 
not  liable  for  negligently  constructing  or  falling 
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this  court  held  in  Cones  v.  Benton  County 
GomrB,  137  Ind.  404,  and  we  think  correctly, — 
that  there  is  no  implied  liability  against  the 
county  in  favor  of  one  injured  by  reason  of  a 
failure  to  keep  a  free  jsrravel  road  in  repair.  It 
is  the  duty  of  township  trustees  and  road  su- 
pervisors at  all  times  to  keep  the  bridges  in 
repair,  and  protect  them  from  injiirv,  Rev. 
Stat.  Ib94,  Sj^  6818,  6832-6838;  Carroll  County 
Comrs.  V.  Baily,  122  Ind.,  on  pages  49.  50. 
They  also  have  the  power  to  construct  bridges. 
Rev.  Stat.  1894,  ^§  3276,  3277,  6838  (Rev. 
Stat.  1881.  §§  2886,  2887):  Acts  1885.  p.  202, 
§  8.  And  the  township  trustee  has  the  power 
to  levy  an  additional  road  tax,  and  expend  the 
same,  as  well  as  the  ordinary  road  tax,  in  the 
construction  and  repair  of  bridges.  Rev. 
Stat  1894,  §  6834;  Acts  18>?5,  p.  202,  §  4.  The 
township  trustee  had  no  power  to  levy 
an  additional  road  t<4X  to  be  used  for  the  con- 
struction and  repair  of  bridges  until  the  act  of 
1885  was  passed.  Prior  to  that  date,  only  the 
ordinary  road  tax  was  used  for  that  purpose. 
Rev.  Stat.  1894,  g§3276.  3277  (Rev.  Stat.  1881. 
§g  2886,  2887).  For  each  failure  of  the  road 
supervisor  to  perform  his  duty  as  required  by 
law,  he  is  liable  to  a  penalty  of  $10,  to  be  re- 
covered by  the  township  trustee,  and  all  sums 


are  for  the  benefit  of  the  road  district  for  which 
he  was  supervisor.     Rev.  Stat.  1894.  §  6838. 

It  will  be  seen  by  an  examination  of  these 
statutes  that  subsequent  legislation  has  some- 
what enlarged  the  powers  and  duties  of  town- 
ship trustees  and  road  supervisors  in  regard  to 
t^ridges,  and  thus  to  some  extent  removed  the 
reasons  upon  which  the  case  of  House  v.  Mont- 
gomery County  Comrs,,  and  the  cases  follow- 
ing it  were  predicated.  Carroll  County  C-omrs. 
V.  Bailey,  122  Ind..  on  pages  49,  50.  In  the 
case  last  cited,  Mitchell,  J.,  speaking  for  the 
court,  said:  "The  duty  of  erecting  and  repair- 
ing bridges  over  watercourses  is  imposed  upon 
the  board  of  commissioners,  while  the  general 
duty  of  keeping  highways  and  bridges  in  re- 
pair is  laid  upon  township  trustees  and  road 
supervisors."  It  is  a  principle  established  by 
all  the  authorities  that,  where  a  person  or  cor- 
poration is  free  from  fault,  there  is  no  liability 
for  the  negligence  of  a  person  not  voluntarily 
chosen  by  such  person  or  corporation  to  per- 
form an  act.  Dooley  v.  Sullimn,  112  Ind.  fel. 
454,  455;  Abbett  v.  Johnson  County  Comrs.  114 
Ind.  65.  It  is  clear,  however,  from  a  consid- 
eration of  all  the  statutes  concerning  the 
powers  and  duties  of  boards  of  commissioners 
and  other  officers,  and  especially  those  in  re- 


to  keep  opeo  a  ditch  constructed  under  that  sec- 
tion, as  the  cost  of  the  ditch  was  to  be  apportioned 
from  adjoining  owners  and  was  not  payable  out  of 
the  ffeneral  fund  of  the  county.  It  was  further  held 
that  the  rule  that  has  been  held  to  apply  to  bridgres 
would  not  be  applied  to  ditches,  as  there  was  a 
clear  distinction  between  the  two.  It  was  said  that 
inasmuch  as  the  ditch  had  been  adjndsred  to  be  a 
nuisance,  and  the  county  ordered  to  abate  the 
same  by  repairioff  or  reconstructing,  the  plaintiff 
had  the  remedy  to  compel  the  levy  of  a  tax  for  the 
purpose  of  having  the  ditch  put  in  proper  condi- 
tion.   Dasbner  v.  Mills  County,  88  Iowa.  401. 

And  where  overflow  of  a  public  ditch  injured 
an  adjoining  crop  a  county  was  not  liable.  The 
distinction  was  made  as  to  the  liability  for  negli- 
gence in  the  maintenance  of  county  bridges,  hold- 
ing that  the  ditch  was  made  for  the  benefit  of  abut- 
ting  owners.  Green  v.  Harrison  Ck>unty,  61  Iowa, 
311;  and  in  Nutt  v.  Mills  County.  61  Iowa.  754.  the 
opinion  in  Oreen  v.  Harrison  County  was  adopted 
as  the  law  in  a  similar  case. 

In  Fenton  v.  Salt  Lake  County,  8  Utah.  423.  a 
right  of  action  for  injuries  to  land  caused  by  the 
construction  of  canals  and  diverting  a  natural 
watercourse  was  denied,  where  the  claim  had  not 
been  presented  and  audited  under  the  statute. 

A  county  was  not  liable  for  taking  out  a  small 
culvert  in  the  highway  and  substituting  an  insuffi- 
cient drain,  thereby  causing  a  nuisance  and  over- 
flow on  plaintiff*6  land.  Packard  v.  Voltz.  94  Iowa, 
277. 

In  that  case  it  was  said  that  the  rule  announced 
in  Wilson  v.  Jefferson  County.  13  Iowa.  181,  in  re- 
gard to  liability  for  bridges,  has  been  doubted, 
and  it  was  held  not  applicable  to  a  defective 
drain  causing  overflow.  The  reporter's  syllabus 
says  that  the  Wilson  Case  was  overruled,  but 
the  opinion  simply  refuses  to  apply  the  doc- 
trine of  liability  for  defective  bridges,  which  is 
well  recognized  in  Iowa,  although  the  principle  in 
that  case  is  doubted. 

e.  ButmUdinQs, 

Counties  are  not  liable  for  injuries  caused  to  real 
property  on  account  of  the  condition  of  its  build- 
ings. But  a  county  was  held  liable  for  nuisances 
on  a  farm  connected  with  its  buildings,  where  the 
89  L.  R.  A« 


farm  was  not  essential  to  the  management  of  a 
public  institution. 

So.  a  county  was  not  liable  for  an  injury  result- 
ing from  the  negligence  of  the  county  in  failing  to 
keep  in  repair  a  privy  owned  and  kept  by  the 
county  for  public  use.  Mobley  v.  Carter  County, 
5Ky.L.Rep.e94. 

And  for  injuries  to  a  resident  caused  by  reason  of 
the  erection  of  a  county  Jail  in  that  vicinity, 
by  reason  of  the  Jail  being  kept  in  such  a  condition 
as  to  become  a  nuisance,  under  Neb.  act  February 
27. 1873.  making  it  the  duty  of  the  board  of  county 
commissioners  of  each  county  to  erect  a  suitable 
Jail  and  to  keep  the  same  in  repair,  the  county  was 
not  liable,  as  in  building  the  Jail  the  county  simply 
obeyed  the  command  of  the  law-making  power  of 
the  state  in  a  matter  of  public  concern,  and  for 
which  it  could  not  be  held  liable. '  The  court  held 
that  the  liability  was  a  personal  one  of  the  Jailor  if 
the  Jail  was  a  nuisance.  Wehn  v.  Gage  County 
Comrs.  5  Neb.  494.  25  Am.  Bep.  497. 

And  a  county  was  not  liable  for  injuries  caused 
to  adjacent  property  by  the  filthy  condition  of  the 
Jail,  under  N.  C.  Code.  6  707.  subs.  5,  authorizing 
the  county  board  to  make  such  orders  respecting 
the  corporate  property  of  the  county  as  may  be 
deemed  expedient,  and  the  complaint  nowhere  al- 
leged that  the  board  failed  to  use'  the  means  at 
their  disposal  to  prevent  the  accumulation  of  filth. 
Threadgill  v.  Anson  County  Comrs.  99  N.  C.  362. 

And  for  injuries  caused  to  property  in  unlaw- 
fully, carelessly,  and  negligently  changing  and  oh- 
structing  a  stream  so  as  to  flood  plaintiff^s  prem- 
i8e8.whlle  the  county  was  building  a  Jail,  a  recovery 
was  denied.  Downing  v.  Mason  County.  87  Ky. 
208. 

An  injunction  was  refused  against  the  erection  of 
a  county  Jail  in  the  proximity  of  plaintiff's  prop- 
erty, although  it  was  alleged  that  its  erection 
would  injure  the  property  by  reason  of  the  emis- 
sion of  noxious  vapors  and  gases.  Bur  well  v. 
Vance  County  Comrs.  93  N.  C.  73.  53  Am.  Etep.  454. 

But  in  Lefrois  v.  Monroe  County.  48  N.  Y.  Supp. 
519.  it  was  held  that  where  the  sewage  from  a  farm 
used  in  connection  with  county  buildings  flowed 
into  a  stream  injuring  a  daii*y  farm  belonging  to 
plaintiff,  an  injunction  was  granted,  and  damages 
were  awarded  as  compensation.    The  distinction 
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gard  to  bridges,  that  the  same  did  not  then, 
and  do  not  now,  give  any  support  to  the  as- 
sumption in  those  cases  that  the  board  of  com- 
missioners had  been  given  either  the  uncondi- 
tional power  to  contract  for  the  construction 
or  repair  of  bridges,  and  appropriate  the  county 
funds  to  pay  therefor,  or  provided  with  the 
means  and  instrumentalities  necessary  to  cause 
or  compel  the  same  to  be  done.  There  is  no 
provision  in  the  statute  which  confers  a  right 
of  action  against  the  county  for  the  negligent 
acts  of  the  county  or  its  board  of  commission- 
ers in  the  management  of  the  affairs  of  the 
county.  No  authority  has  ever  been  given  the 
board  of  county  commissioners  to  appropriate 
the  county  funds  to  pay  damages  in  such  cases, 
nor  to  levy  and  collect  taxes  for  any  such  pur- 
poses. No  fund  has  ever  been  provided,  nor 
has  any  provision  been  made,  for  raising 
money,  by  taxation  or  otherwise,  to  pay  such 
damages.  Cones  v.  Benton  County  Comra.  187 
Ind.,  on  page  408.  The  power  to  allow  claims 
against  the  county,  and  pay  judgments  against 
the  county,  creates  no  liability,  and  gives  no 
right  of  action  to  anyone.  Such  powers  were 
given  that  the  board  of  commissioners  might 
pay  just  claims  against  the  county,  and  nof  to 
create  a  liability  in  favor  of  anyone. 


The  principle  asserted  in  House  v.  Mont- 
gomery County  Comrs.  60  Ind.  580, 28  Am.  Rep. 
657,  and  the  cases  following  it,  in  regard  to 
the  implied  liability  of  counties,  cannot  be 
reconciled  with  those  cases,  in  this  and  other 
states,  which  affirm  the  rule  that  a  county  is 
a  subdivision  of  the  state  for  governmental 
purposes,  and  is  not  liable  for  the  negligence 
of  its  officers,  unless  a  right  of  action  is  ex- 
pressly granted  by  the  statute.  But  it  is  earn- 
estly contended  by  appellee  that,  if  the  rule  of 
implied  liability  declared  in  the  bridge  cases 
was  erroneous,  the  doctrine  of  stare  decisis 
should  be  invoked  to  protect  it,  and  the  same 
should  only  be  changed  by  legislation.  While 
the  rule  of  stare  decisis  is  a  salutary  one,  yet 
it  is  not  to  be  applied  in  all  cases.  If  a  decis- 
ion or  series  of  decisions  are  clearly  incorrect, 
either  through  a  mistaken  conception  of  the 
law,  or  though  a  misapplication  of  the  law  to 
the  facts,  and  no  injurious  results  would  fol- 
low from  their  overthrow,  and  especially  if 
they  were  injurious  or  unjust  in  their  opera- 
tion, it  is  the  duty  of  the  court  to  overrule 
such  cases.  6  Alb.  L.  J.  829;  Church  v.  Brown, 
21  N.  Y.  835.  But  if  a  principle  of  law, 
doubtful  in  its  character  or  uncertain  in  the 
subjec^matter  of  its  application,  has  been  set- 


was  made  between  the  obligations  incurred  Id  the 
managemeut  of  an  alms  bouse  or  other  public  In- 
stitutions and  those  which  are  involved  in  the 
ownership  of  a  farm,  although  the  latter  may  be 
an  adjunct  or  accessory  to  the  former.  It  was  held 
that  for  a  tort  committed  upon  premises  which  the 
county  had  acquired  for  its  mere  convenience,  ad- 
vantage, or  profit,  and  not  because  their  possession 
was  absolutely  essential  to  the  proper  dlBcharge  of 
a  public  duty,  it  was  liable  to  an  adjoining  owner 
of  land  whose  premises  were  injured  thereby.  In 
this  case  it  was  said  that  a  county  in  the  manage- 
ment and  care  of  its  paupers  and  criminals  was  en- 
gaged in  the  performance  of  a  public  duty  dele- 
gated to  oflBcers,  and  consequently  for  an  injury 
which  resulted  from  their  lack  of  eklil,or  even  from 
their  negligence  while  actually  engaged  in  the  per- 
formance of  their  duty,  no  action  will  He  against 
the  county  which  they  represented.  (The  cases 
^ted  by  the  court  to  sustain  the  liability  in  this 
case  were  those  of  torts  on  premises  controlled  by 
cities.    This  case  is  now  in  the  court  of  appeals.) 

rV.  Other  wrongful  and  rteglUjent  acts  affecting  per. 
sons  or  pnyperty. 

a.  Oeneraily, 

Generally  a  county  is  not  liable  for  injuries 
caused  by  torts  or  negligence  of  its  officers,  and  a 
recovery  was  refused  for  wrongful  attachment. 
But  it  was  held  liable  for  damages  on  an  injunc- 
tion bond,  and  was  liable  for  extorting  money  by 
sale  of  a  ferry  license;  but  this  latter  case  may  be 
eustamed  upon  the  principle  of  money  wrongfully 
received  for  plain ulf^s  use. 

8o,  a  county  was  not  liable  where  it  sold  by  mis- 
take or  wrongfully  a  tract  of  land  for  taxes  to  the 
plaintiff,  and  be  brought  suit  to  recover  90  percent 
penalty,  which  money  he  would  have  been  entitled 
to  if  the  sale  had  been  valid  and  the  land  had  been 
redeemed,  as  Iowa  Elev.  Staf .  S  785,  providing  that 
where  by  mistake  or  wrongful  act  of  the  treasurer 
land  has  been  sold  on  which  no  taxes  are  due,  the 
county  IS  to  hold  the  purchaser  harmless,  by  pay- 
ing him  the  amount  of  the  principal,  interest,  and 
coet,  did  not  authorize  a  Judgment  for  the  penalty. 
Coulter  V.  Mahaska  County,  17  Iowa,  92. 

In  the  absence  or  any  statute  a  county  was  not 
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liable  for  the  tortious  acts  of  its  officers  in  levying 
an  illegal  tax  and  selling  plaintlff^s  property,  caus- 
ing a  cloud  on  his  title.  Pitkin  County  Comrs.  v. 
Ball,  22  Colo.  126. 

And  a  county  was  not  liable  for  negligence  of 
the  board  of  supervisors  in  falling  to  issue  railroad 
bonds.  It  was  said  that  for  the  neglect  or  refusal 
to  perform  a  duty  imposed  on  him  by  law  a  super- 
visor was  made  personally  liable  under  Cal.  Pol. 
Code,  S  4086.  Santa  Cruz  K.  Co.  v.  Santa  Clara 
County,  82  Cal.  18a 

So,  where  a  county  failed  to  sell  bonds,  or  to  is- 
sue warrants,  as  required  by  law,  it  was  held  that 
it  was  not  liable  on  account  of  such  neglect,  al- 
though it  was  a  case  of  money  "withheld  by  a  rea- 
sonable and  vexatious  delay, ^*  and  Mont.  Com  p. 
Stat.  6  1287,  provides  in  such  a  case  for  paying  10 
per  cent,  but  it  was  held  that  a  county  could  not 
be  held  liable  for  a  violation  or  neglect  of  duties 
by  its  officers,  and  it  would  not  be  responsible  for 
a  breach  of  duty  imposed  upon  commissioners,  or 
for  their  nonfeasance  or  misfeasance  in  relation 
to  such  duty.  Territory  v.  Cascade  County  Comrs. 
8  Mont.  896. 

In  Montgomery  County  Comrs.  v.  Fullen,  111 
Ind.  410,  where  the  question  was  as  to  the  right  of 
a  county  to  make  a  further  assessment  for  a  gravel 
road  after  the  original  assessment  proved  to  be  in- 
sufficient, and  the  l)oard  had  failed  to  ascertain 
the  cost  in  advance,  under  Ind.  Rev.  Stat.  1881, 
65095.  providing  that  no  bid  shall  be  accepted 
which  exceeds  the  estimated  cost,  it  was  said  that 
the  commissioners  were  not  acting  as  aaents  of  the 
county  while  exercising  their  powers,  and  it  was 
impossible  to  conceive  any  valid  reason  wbylthe 
county  should  sustain  any  loss  because  of  their 
errors,  negligence,  or  wrongs,  and  the  county 
would  not  be  liable  for  the  failure  of  the  commis- 
sioners to  do  their  duty  m  the  first  instance,  but 
the  cost  should  be  paid  from  the  property. 

And  a  county  was  not  liable  to  a  party  furnish- 
ing material  for  a  bridge  where  the  county  failed 
by  reason  of  negligence  to  require  a  t>ond  from 
the  contractor,  under  Ind.  act  March  14, 1877.  pro- 
viding that  no  bid  for  building  or  repairing  a 
bridge  or  building  shall  be  received  unless  such 
bid  shall  be  accompanied  by  a  good  and  sufficient 
bond,  which  shall  guarantee  that  the  contractor 
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tied  by  a  eeries  of  decisions,  until  it  has  be- 
come an  established  rule  of  property  or  the 
basis  of  contracts,  it  should  not  be  overthrown 
except  from  the  most  urgent  considerations  of 
public  policy.  Hines  v.  DriveVy  89  Ind.  389; 
Grubbs  V.  State,  24  Ind.  295;  Harrow  v.  Myers, 
29  Ind.  489;  Rockhill  v.  NeUon,  24  Ind.  422, 
424.  To  that  extent  only  are  courts  ordinarily 
restrained  from  correcting  mistakes  which 
they  may  have  made.  It  must  not  be  under- 
stood, however,  that  a  previous  line  of  decis- 
ions affecting  even  property  rights  can  in  no 
case  be  overthrown.  If  the  evil  resulting  from 
the  principle  so  established  is  greater  than  the 
mischief  to  the  community  could  possibly  be 
from  a  disregard  of  former  adjudications,  they 
should  be  overruled,  and  a  new  rule  declared. 
Boon  V.  Bowers,  80  Miss.  246,  64  Am.  Dec. 
159. 

What  was  declared  by  this  court  on  this 
question  in  Paut  v.  Datis,  100  Ind.  422.  is  ap- 
plicable here.  Elliott,  J.,  speaking  for  the 
court,  said :  *  'A  judicial  decision  does  not  make 
unalterable  law,  nor  is  it  law  in  the  sense  that 
statutes  are  law.  It  was  justly  said  by  Senator 
Piatt  in  Tates  v.  Lansing,  9  Johns.  415,  6  Am. 
Dec.  290,  that  'the  decisions  of  courts  are  not 
the  law;  they  are  only  evidence  of  the  law.* 


In  another  case  it  was  said:  'I  hope  we  shall 
consider  what  a  decision  really  is,  and  treat  it 
accordingly^;  not  as  the  law,  nor  as  giving  the 
law,  but  simply  as  evidence  of  the  law;  and 
not  conclusive  evidence,  but  only  prima  facie 
evidence  of  what  the  law  is.'  Henry  v.  Bank 
of  Salina,  5  Hill,  535.  Chancellor  Kent  says: 
'Even  a  series  of  decisions  are  not  always  con- 
clusive evidence  of  what  is  law;  and  the  re- 
vision of  a  decision  very  often  resolves  itself 
into  a  mere  question  of  expediency,  depending 
upon  the  consideration  of  the  importance  of 
certainty  in  the  rule,  and  the  extent  of  prop- 
erty to  be  affected  by  a  change  of  it.'  Again 
he  says:  'It  is  probable  that  the  records  of 
many  of  the  courts  in  this  country  are  replete 
with  hasty  and  crude  decisions;  and  such  cases 
ought  to  be  examined  without  fear,  and  re- 
vised without  reluctance,  rather  than  to  have 
the  character  of  our  law  impaired,  and  the 
beauty  and  harmony  of  the  system  destroyed 
bv  the  perpetuity  of  error.'  1  Kent,  Com.  477. 
The  lord  chancellor  of  England  said  to  the 
House  of  Lords:  'You  are  not  bound  by  any 
rule  of  law  which  you  could  lay  down,  if,  upon 
a  subsequent  occasion,  you  should  find  reason 
to  differ  from  that  rule;  that  is,  like  every  court 
of  justice,  and  I  regard   this  as  a  court  of 


shall  promptly  pay  all  debts  incurred  by  him  for 
labor  and  materials.  Pike  Ck)UDty  Comrs.  v.  Nor- 
rlDffton,  82  Ind.  190. 

In  Ilsley  v.  Essex  County,  7  Gray.  4«5.  which  was 
an  action  for  tort  under  Maes.  Stat.  1856,  chap.  96, 
providios:  a  penalty  aerainst  a  county  in  case  tbe 
county  commissioners  shall  neglect  to  erect  bounds 
at  the  termination  or  aagles  of  a  county  road  for 
tbe  space  of  one  montb  after  being  notified  so  to 
do,  a  notice  to  the  chairman  of  the  board  was  held 
not  sufficient. 

The  surety  of  a  school-land  mortfraire  was  not 
released  by  reason  of  injury  caused  by  tbe  county 
court  in  bidding  in  the  property  without  authority 
and  then  putting  it  up  after  it  bad  decreased  in 
value  and  selling  it  (at  a  second  sale.  It  was  held 
that  a  county  would  not  be  liable  for  the  negli- 
gence or  omission  of  those  to  whom  she  was  com- 
pelled to  confide  the  management  of  her  pecuniary 
concerns.  Ray  County  v.  fientley  Common  School 
Fund,  49  Mo.  236. 

And  a  county  was  not  liable  for  damages  arising 
from  wrongful  attachment  to  property  in  an  ac- 
tion  brought  by  the  county,  as  the  officers  in  the 
suit  were  engaged  in  the  performance  of  those 
public  duties  which  were  enjoined  on  them  by  the 
direct  authority  of  the  state,  and  not  undertaken 
for  the  private  benefit  or  emolument  of  the  county. 
Reed  v.  Howell  County,  125  Mo.  58. 

But  where  the  plaintiff  had  a  ferry  license,  and 
the  county  unlawfully  gave  notice  that  it  would 
grant  the  ferry  franchise  to  anyone  donating  the 
largest  amount  of  money,  and  the  plaintiff  was  rev 
quired  to  advance  $600  to  retain  his  privileges 
under  his  license  and  the  commissioners  had  no 
discretion  except  an  annual  tax  on  the  ferry  not 
exceeding  $100,  tbe  amount  thus  illegally  extorted 
could  be  recovered  with  interest.  It  was  also  held 
that  plaintiff  was  not  particeps  criminU.  La.  Salle 
County  V.  Simmons,  10  111.  520. 

And  where  a  county  was  entitled,  under  Miss. 
Code,  0  897,  to  all  actions  and  remedies  to  which  in- 
dividuals are  entitled,  it  was  held  that  it  could  not 
escape  liability  for  costs  and  damages  which  it  had 
caused  by  the  wrongful  suing  out  of  an  injunction- 
Freeman  V.  Lee  County  Supers.  66  Miss.  1. 

And  in  People,  Burrows,  v.  Orange  County 
Supers.  17  N.  Y.  236,  the  supervisors  of  a  county 
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were'compelled  to  levy  a  state  tax  where  they  had 
neglected  and  refused  to  levy  the  same,  and  claimed 
that  N.  Y.  Laws,  1855.  chap.  335,  providing  for  such 
tax,  was  unconstitutional,  under  N.  Y.  Const,  art.  7, 
§  18,  providing  that  every  law  which  imposes,  con- 
tinues, or  revives  a  tax  shall  distinctly  state  the 
tax  and  the  object,  and  it  shall  not  be  sufficient  to 
refer  to  any  other  law  to  fix  such  tax.  It  was 
also  held  that  the  act  was  constitutional. 

f.  AjB^ecting  property. 

Generally  a  county  is  not  liable  for  injuries  to 
property-  caused  by  wrongful  acts  of  its  agents* 
but  there  is  a  Michigan  case  which  implies  that  a 
county  would  be  liable  where  a  county  official  re- 
turned to  plaintiff  a  hog  in  a  diseased  condition* 
causing  loss  to  his  other  stock. 

So  a  county  was  not  liable  for  damages  for  a 
horse  killed  from  being  overdriven  while  in  tbe 
service  of  the  county,  as  the  judge  of  the  superior 
court,  or  the  sheriff,  had  no  power  to  make  the 
county  responsible  for  the  loss  of  a  horse  used  by 
an  officer.    Dougherty  County  v.  Kemp,  55  Ga.  2S2. 

So,  where  injuries  were  caused  to  a  horse  by 
being  overdriven  by  a  sheriff  who  used  the  same  in 
making  an  arrest,  the  county  was  not  liable. 
Randies  v.  Waukesha  County  (Wis.)  71  N.  W.  lOBC 

And  where'an  employee  of  the  county,  who  waa 
working  in  repairing  a  road,  occupied  a  bam  of 
plaintiffs,  and  negligently  destroyed  the  same  by 
fire,  no  recovery  could  be  had  against  the  county. 
Field  V.  Albemarle  County  (Va.)  20  S.  E.  964. 

So,  a  county  was  not  liable  for  damages  where 
the  agent  of  tbe  poor  farm  in  attempting  to  clear 
a  portion  of  land,  and  in  burning  the  brush,  started 
a  fire  which  ran  onto  other  land,  injuring  other 
parties.  It  was  held  there  was  no  liability  in  the 
absence  of  a  statute  imposing  one.  Symonds  v* 
Clay  County  Supers.  71  III.  865. 

A  county  was  not  liable  generally  for  damages 
done  to  sheep  by  dogs,  nor  for  neglect  to  levy  a  tax 
on  dogs  for  the  year  1893, where  no  such  tax  could  be 
levied  until  an  assessment  of  dogs  should  be  made, 
as  no  special  provision  was  made  for  assessments- 
as  a  basis  for  levying  taxes  in  and  for  tbe  year  1808, 
under  Pa.  act  May  25,  vm  (Pub.  Laws,  136),  provid- 
ing for  the  taxation  of  dogs  and  protection  of 
sheep.    It  was  not  shown  that  any  money  had  beei> 
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justice;  it  is  inherent  in  the  nature  of  every 
court  of  justice  that  it  should  have  liberty  to 
correct  any  error  into  which  It  may  have  fal- 
len.' Bright  v.  Button,  12  Ed^.  L.  &  Eq. 
{vide  p.  15).  In  the  case  cited  the  earlier 
case  of  Button  v.  VpfiU,  2  H.  L.  Cas.  674,  was 
overruled,  although  it  was  a  case  growing  out 
of  the  same  subject-matter,  and  involving  the 
same  principle  and  substantially  the  same  in- 
terests. The  law  is  a  science  of  principles,  and 
this  cannot  be  true  if  a  departure  from  prin- 
ciple can  be  perpetuated  by  a  persistence  in 
error.  If  it  be  correct  to  affirmUhat  there  can 
be  no  departure  from  former  decisions,  then 
it  would  be  true,  as  it  has  been  well  said,  that 
in  such  cases  fmmmum  jus  might  be  summa 
injuria.'  Ram,  Le^al  Jud^.  201.  The  su- 
preme court  of  California,  in  discussing  this 
general  subject,  said:  *But  it  is  a  solecism  to 
say  that  causes  should  be  tried  upon  wrong 
principles. — be  decided  against  the  law  whether 
it  be  for  the  purpose  of  justice  or  not,  so  to 
decide  them.  The  law  is  not  so  false  to  itself 
as  to  require  Its  own  permanent  overthrow, 
unless  the  subversion  be  necessary  to  the  pub- 
lic interests;  and  whether  it  be  so  necessarjr  in 
a  given  case  or  not  is  for  the  court  to  decide, 
as  a  matter  of  legal  discretion,  whenever  the 


rule  is  invoked.'  Bart  v.  Burnett,  15  Cal.  58a 
(vide  opinion,  607).  Consistency  purchased 
by  adherence  to  decisions  at  the  sacrifice  of 
sound  principle  is  dearly  bought.  But  we 
deem  it  unnecessary  to  further  pursue  this  dis- 
cussion, for  we  know  quite  well  that  there  is 
not  a  court  in  England  or  America  that  haa 
not  corrected  erroneous  departures  from  the 
principles  of  justice  by  overthrowing  previous 
decisions.  .  .  .  Much  as  we  respect  the  prin- 
ciple of  stare  decisis,  we  cannot  yield  to  it 
when  to  yield  is  to  overthrow  principle  and  do 
injustice.  Reluctant  as  we  are  to  depart  from 
former  decisions  we  cannot  yield  to  them,  if, 
in  yielding,  we  perpetuate  error  and  sacrifice 
principle.  We  have  thought  it  wisest  to  over- 
rule outright  rather  than  to  evade,  as  is  often 
done,  by  an  attempt  to  distinguish  where  dis- 
tinction there  isiuone.  We  have  preferred  the 
censure  that  sometimes  falls  upon  us  rather 
than  undertake  to  distinguish,  and  thus  make 
'confusion  worse  confounded,'  where  there  is 
no  room  to  limit  or  distinguish." 

The  case  of  B<nise  v.  Montgomery  County 
Comrs.  60  Ind.  580,  28  Am.  Rep.  657,  and  casea 
following,  do  not  involve  propertjr  rights,  nor 
has  the  rule  which  they  declare  in  any  sense 
become  a  rule  of  property  or  a  basis  for  con- 


paid  into  the  county  treasury  as  a  part  of  the 
oounty  stock  under  said  act.  But  the  county  was 
liable  for  injury  done  to  sheep  in  1893,  where  it  was 
shown  that  a  fund  was  raised  and  collected  in  18M, 
althouffb  the  2d  section  of  the  act  implies  that  the 
damages  are  to  be  paid  only  out  of  the  taxes  of 
the  current  year,  where  the  act  provides  that  it 
^*8hall  annually  levy  a  tax  upon  each  doer  so  re- 
turned, and  within  the  discretion  so  given  to  such 
oommlsBionera,  etc.,  to  such  an  amount  as  will  in 
their  Judgment  create  a  sufficient  fund  from  which 
all  loss  or  damage  caused  to  sheep  within  the  re- 
spective counties  or  cities,  by  a  dog  or  dogs,  dur- 
ing each  current  year,  may  be  paid,  together  with 
all  necessary  expenses  Incurred  in  the  adjustment 
of  claims  as  hereinafter  provided."  Section  5  pro- 
irides  for  the  payment  of  damages  out  of  the  fund 
raised  or  to  be  raised,  and  this  does  not  limit  the 
right  of  payment  for  such  damage  only  out  of  the 
fund  of  any  current  year.  Morgan  v.  Tioga 
Ctounty,  17  Pa.  Co.  Ct.  246. 

But  where  the  plaintiff  sued  the  superintendents 
of  the  poor  of  the  oounty,  and  charged  that  by  rea- 
son of  their  negligenoe  a  boar  of  the  plaintiff  be- 
came diseased  and  was  returned  to  plaintiff  in  that 
condition,  whereby  other  stock  was  injured,  and 
the  defendants  objected  to  the  introduction  of  any 
evidence,  first,  because  an  action  against  the  super- 
intendents of  the  poor  in  their  name  of  office  was 
In  reality  against  the  county,  which  was  a  quasi 
corporation:  second,  because  the  superintendents 
of  the  poor  were  in  no  sense  agents  of  the  county; 
and,  third,  because  the  superintendents  of  the  poor 
were  a  quasi  corporation  for  the  benefit  of  the  gen- 
eral public,  and  could  not  be  liable  because  the 
declaration  did  not  allege  that  the  defendants  were 
operating  a  county  poorhouse  in  pursuance  of 
their  corporate  duties,  and  did  not  state  any  facts 
which  showed  them  liable  in  a  corporate  capacity 
or  made  the  oounty  liable  for  their  acts  or  negli- 
gence,—it  was  held  that  the  court  erred  in  exclud- 
inir  the  evidence  offered,  and  the  case  was  reversed 
for  a  new  trial.  Rowland  v.  Kalamazoo  County 
Supers,  of  Poor.  40  Mich.  653. 

A  complaint  alleging  a  trespass  by  the  county  in 
tearing  down  a  wall  and  removing  a  vault  was 
held  defective  in  failing  to  show  that  plaintiff  had 
complied  with  the  statute  in  regard  to  presenting 
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claims  to  'the  county  board.    Rhoda  v.  Alameda 
County,  62  Cal.  350. 

But  in  Rhoda  v.  Alameda  County,  60  Cal.  623,'an 
amended  complaint  showing  a  compliance  with 
the  statute  by  the  proper  presentation  of  the 
claim  to  the  commissioners  of  the  county  board 
stated  a  cause  of  action. 

V.  Infringement  of  patents. 

The  weight  of  authority  is  that  a  county  is  liable 
for  infringement  of  a  patent,  but  there  are  two 
cases  to  the  contrary  whose  authority  has  been  de- 
nied. Some  cases  require  the  claim  to  be  presented 
to  the  county  board  for  auditing  before  suit  could, 
be  brought 

A  county  in  Kentucky  was  held  liable  for  an  in- 
fringement of  a  prison  device,  as  counties  in  that 
state  are  corporations  and  can  contract  and  sue 
and  be  sued,  and  Ky.  Gen.  Stat.  chap.  28,  art.  10, 
provides  that  county  courts  may  erect  and  keep 
in  repair  county  buildings,  while  art.  17  provides 
that  the  county  court  shall  cause  to  be  erected  and 
keep  in  repair  a  good  and  isufflcient  Jail.  May  v. 
Mercer  County,  30  Fed.  Rep.  246. 

In  May  v.  Mercer  County,  30  Fed.  Rep.  246,  for 
the  infringement  of  a  patent  in  the  use  of  an  im- 
provement in  the  construction  of  a  oounty  Jail,  » 
recovery  was  allowed  under  U.  S.  Rev.  Stat.  §4919, 
by  an  action  on  the  case,  and  the  complaint, 
whether  called  a  declaration  or  a  petition  under 
the  Code,  containing  all  the  allegations  material  to 
make.'an  action  on  the  case,  would  be  sufficient. 

In  that  C€ise  it  was  said  that  the  reasoning  in  the 
case  of  Lawrence  County  v.  Chattaroi  R.  Co.  81 
Ky.  226,  to  the  extent  that  public  buildings  be- 
long to  the  county  as  a  corporation,  and  the  county^ 
may  sue  for  an  injury  done  to  them  In  an  action  on 
the  case,  implied  that  counties  were  liable  for  prop- 
crty  Uken  and  used  in  the  erection  of  public  build- 
ings, even  though  the  property  was  wrongfully* 
taken. 

So,  a  oounty  was.  liable  for  an  infringement  of 
a  patent  under  U.  S.  Rev.  Stat.  §  4919,  provlding- 
that  damages  for  the  Infringement  of  any  patent 
may  be  recovered  by  an  action  on  the  case  In 
the  name  of  the  party  interested,  and  a  county 
is  liable  although  it  is  only  a  quasi- municipal 
corporation  and  cannot  be  exempted  by  the  state- 
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tracts.  The  overruling  of  those  cases  will  oot 
produce  uncertainty  in  titles,  or  introduce 
doubt  and  confusion  in  questions  of  property 
or  contracts.  Under  such  circumstances,  it  is 
the  duty  of  the  court  to. correct  its  own  errors, 
and  the  do<*.trine  of  gtare  decisis  cannot  be  suc- 
cessfully invoked  to  perpetuate  them.  Paul 
V.  Davis,  100  Ind.  423;  RockhUl  v.  Nelson,  24 
Ind.  422,  424;  Hives  v.  Driter,  89  Ind.  889; 
Linn  v.  Minor,  4  Nev.  462:  McDowell  v.  Oyer, 
21  Pa.  423.  This  case  is  within  the  principle 
established  in  Hines  v.  Driter,  89  Ind.  339,  and 
Paulv.  Davis,  100  Ind.  422. 

It  is  urged  by  appellee  that,  by  holding  the 
county  liable  in  such  cases  as  this,  the  boards 
of  commissioners  will  be  convinced  that  it  is 
cheaper  to  keep  the  bridges  in  repair  than  to 
pay  damages  for  injuries.  The  enforcement 
of  the  penal  statutes,  and  the  creation  of  per- 
sonal liabilitv.  if  it  does  not  now 'exist,  for  in- 
juries caused  by  neglect  of  official  duty,  would 
probably  be  more  convincing  to  the  officer  than 
taking  the  public  funds  to  pay  such  damages. 
While  the  doctrine  declared  in  the  bridge  cases 


might  be  properly  overruled  on  other  grounds 
stated  in  this  opinion,  we  prefer  to  base  our 
action  on  the  broad  ground  that  counties,  being 
subdivisions  of  the  state,  are  instrumentalities 
of  government,  and  exercise  authority  given 
by  the  state,  and  are  no  more  liable  for  the 
acts  or  omissions  of  iheir  officers  than  the  state. 
The  case  of  House  v.  Montgomery  County  Comrs, 
60  Ind.  580.  28  Am.  Rep.  657,  and  the  cases 
following  it.  so  far  as  they  declare  the  doctrine 
of  implied  liability  of  counties  for  negligence 
of  their  officers  in  erecting  or  keeping  bridges 
in  repair,  are  overruled . 

It  follows  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint  and  the  motion 
in  arrest  of  judgment.  There  are  other  re- 
versible errors  in  the  record,  but  it  is  not  neces- 
sary  to  consider  them. 

Judgment  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  complaint,  and  for 
further  proceedings  not  in  conflict  with  this 
opinion. 

All  concur. 


from  liability  for  InfriDfrement  of  letters  patent. 
May  V.  Kails  Countj'.  31  Fed.  Rep.  478. 

Id  May  v.  JohnsoD  County,  Fed.  Cas.  No.  9,  884,  a 
county  was  held  liable  for  an  iofrioflreroent  of  a 
patent  in  the  construction  of  a  jail.  The  liabilities 
of  counties  as  such  were  not  discussed,  and  do  not 
seem  to  have  been  questioned,  the  court  saying-, 
however,  that  'If  the  subject-matter  of  a  patent 
possesses  the  requlsities  of  novelty  and  utility  it 
is  protected  against  the  encroachments  of  society, 
and  no  one  has  the  riffht  to  use  it  without  paying 
for  it." 

And  in  May  v.  Fond  du  Lac  County,  S!7  Fed.  Rep. 
095.  a  county  was  held  liable  for  an  infriogement 
of  a  patent  In  the  construction  of  a  prison.  No 
question  seems  to  have  been  made  as  to  the  coun- 
ty ^s  liability,  but  the  question  was  as  to  the  in- 
fringement, novelty,  etc. 

In  May  v.  Logan  County  Comrs.  80  Fed.  Rep.  250, 
and  May  v.  Saginaw  County,  82  Fed.  Rep.  829,  it 
was  held  that  an  assignment  after  an  infringement 
of  all  right,  title,  interests,  claims,  and  demands 
under  a  patent  made  by  an  administrator  or 
patentee,  approved  by  a  court  of  competent  Juris- 
diction, authorized  a  suit  against  the  county  by 
the  assignee,  for  an  infringement  of  the  patent, 
denying  May  v.  Juneau  County.  80  Fed.  Rep.  241, 
on  the  ground  that  the  cases  on  which  this  decision 
was  made  do  nut  sustain  the  doctrine  deduced. 

In  May  v.  Logan  County  Comrs.  80  Fed.  Rep.  250, 
Jacobs  V.  Hamilton  County  Comrs.  1  Bond,  500,  was 
disapproved,  and  it  was  held  that  the  state  could 
not  exempt  counties  from  liability  for  an  infringe- 
ment of  patents,  nor  has  it  attempted  to  do  so,  as 
the  patentee's  rights  are  defined  by  Congress, 
which  has  exclusive  control. 

In  May  v.  Saginaw  County,  82  Fed.  Rep.  029,  the 
cases  of  May  v.  Buchanan  County,  29  Fed.  Rep.  409, 
and  May  v.  Cass  County,  80  Fed.  Rep.  783,  were 
distinguished  on  the  point  that  the  remedy  was  by 
demand  of  the  board  of  supervisors,  under  Michi- 
gan ConRtitution  providing  that  exclusive  power 
is  vested  in  the  board  of  supervisors  to  adjust  ail 
claims  against  their  respective  counties,  and  the 
sum  so  fixed  shall  be  subject  to  no  appeal,  as  this 
did  not  apply  to  torts  and  as  the  statutes  in  those 
cases  were  dUferent. 

But  in  May  v.  Buchanan  County,  29  Fed.  Rep. 
469,  it  was  held  that  Iowa  Code,  §  2610,  providing 
presentation  of  claim  to  the  board  of  supervisors 
before  bringing  an  action,  applied  to  a  suit  for  in- 
fringement of  a  patent  by  a  county,  and  a  petition 
59  L.  R.  A. 


for  an  infringement  should  show  such  action.  It 
was  said  that  if  the  Iowa  laws  did  not  confer  on  the 
county  the  right  to  sue  and  be  sued,  the  plaintiff 
would  be  without  remedy. 

So,  in  holding  that  a  county  was  liable  for  the  in- 
fringement of  a  patent  in  the  use  of  an  improve- 
ment in  the  construction  of  prisons,  it  was  also 
held  that  the  Iowa  Code,  9  2610,  providing  that  k>e- 
fore  suit  is  brought  upon  an  unliquidated  claim  the 
same  must  be  presented  to  aod  demand  for  pay- 
ment be  made  of  the  board  of  supervisors,  should 
be  enforced  in  United  States  courts,  and  a  recov- 
ery could  not  be  bad  where  such  claim  was  not  so 
presented  and  acted  on.  May  v.  Jackson  Count)-. 
85  Fed.  Rep.  710;  May  v.  Cass  County,  80  Fed.  Rep. 
762. 

But  in  May  v.  County  of  Juneau.  80  Fed.  Rep.  241, 
it  was  held  that  a  county  was  not  liable  for  the  in- 
fringement of  a  patent  where  its  oflScers  had  no 
knowledge  of  any  infringement,  and  the  actual  use 
did  not  occur  until  after  the  expiration  of  the  pat- 
ent. It  was  further  held  that  the  assigrnment  in 
this  case  did  not  authorize  a  recovery  for  past  in- 
fringements. It  was  said  that  the  county  would 
not  be  liable  in  any  case,  following  Jacobs  v.  Hamil- 
ton County  Comrs.  1  Bond,  600.  But  see  May  v. 
Logan  County  Comrs.  80  Fed.  Rep.  250. 

And  in  Jacobs  v.  Hamilton  County  Com  re.  1 
Bond.  500.  a  county  was  not  held  liable  in  damages 
for  infringement  of  a  patent  In  the  construction  of 
a  county  prison.  It  was  said  that  the  contractor 
would  be  liable.  But  see  May  v.  Logan  County 
Comrs.  80  Fed.  Rep.  250. 

VI.  Damages  by  defaulting  officer. 

It  is  generally  held  that  a  county  is  not  liable  for 
damages  caused  by  a  defaulting  ofilcer  where  the 
county  has  not  received  the  benefit  of  the  money 
or  It  has  not  been  paid  into  the  county  treasury: 
but  a  county  was  held  liable  for  money  collected  by 
its  attorney  authorized  to  collect  taxes,  and  also  in 
some  cases  arising  under  particular  statutes. 

So,  a  county  was  not  liable  for  the  tortious  act  of 
its  treasurer  in  collecting  excessive  taxes  from  the 
plaintiff,  and  appropriating  them  to  his  own  use. 
Estep  V.  Keokuk  County,  18  Iowa.  199. 

A  county  was  not  liable  to  a  city  for  money  col- 
lected and  embezzled  by  the  county  treasurer 
where  he  acted  as  agent  of  the  city  in  collecting' 
such  money.  The  court  said  that  'Mt  is  intimated, 
but  not  proved,  that  be  applied  the  moneys  to 
county  purposes,  but  it  was  conceded  that  he  never 
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^As  a  general  rule,  a  nmnieipal  corpora- 
tion is  not  responsible  for  the  unautbor- 
Ized  and  unlawful  act  of  iu  offlcera,  though  done 
colore  officii:  but  when  such  corporation  itself 
ezpressiF  authorizes  such  act,  or  when  done, 
adopts  and  ratifies  it,  and  retains  and  enjoys  its 
•benefits,  it  is  liable  in  damatres. 

(February  9,-  1897.) 

APPEAL  by  defendants  from  a  judgment  of 
the  DiBtTict  Court  for  Hennepin  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 

^Headnote  by  Buck,  J. 


cover  damages  for  alleged  wronj?ful  interfer- 
ence with  plaintiff's  riparian  rights.     Affirmed. 

The  facts. are  stated  in  the  opinion. 

Mr.  A«H«  Nann»  for  appellants: 

Lake  Minnetonka  is  a  navigable  body  of 
water.  It  is  wholly  within  the  state,  and  the 
state  has  exclusive  sovereignty  over  it. 

Those  buying  upon  that  lake  buy  subject  to 
the  superior  rights  of  the  sovereign  to  abso- 
lutely and  at  its  pleasure  control  the  waters 
within  natural  high-water  mark,  regardless  of 
the  effect  it  may  have  upon  riparian  owners. 

Morrill  v.  8t.  Anthony  Falls  Water  Power 
Co.  26  Minn.  222,  87  Am.  Rep.  899:  State  v. 
Minneapolis  Mill  Co.  26  Minn.  281;  Page  v. 
Mille  Lacs  Lumber  Go.  53  Minn.  500;  Lamprey 
V.  State,  52  Minn.  198,  18  L.  R.  A.  671;  Falls 
Mfg.  Co.  V.  Oconto  River  Improv.  Co.  87  Wis. 
134;  Wisconsin  River  Improv.  Co.  v.  Manson, 
43  Wis.  255,  28  Am.  Rep.  542;  PeopU,  Loomis, 
V.  Canal  Appraisers,  38  N.  Y.  461;  O/m.  v. 
Boston  db  M.  R  Co.  3  Cush.  53;  Treat  v.  Lard, 


accounted  to  the  county,  and  was  a  defaulter 
f  or;a  large  amount."  Cinder  Mich.  Pub.  Acts  1875, 
chap.  278, 9 13,  providing  that  ail  moneys  collected 
by  any  treasurer  under  the  liquor  tax  act  except 
his  fees  shall  be  placed  by  him  to  the  credit  of  the 
oonUngent  fund  ot  the  township,  villafre.  or  city 
from  which  the  same  was  collected,  the  county 
treasurer  was  the  agent  of  the  municipalities,  and 
not  of  the  county.  Marquette  County  v.  Dillon, 
^  Mich.  244. 

When  the  owner  paid,  as  he  supposed,  redemption 
money  for  his  land  to  the  treasurer,  but  the  pur- 
chaser had  repudiated  the  purchase,  it  was  held 
that  the  nominal  redemption  to  the  extent  of  the 
amount  due  for  taxes  and  penalty  was  in  effect  but 
a  mere  payment,  and  beyond  this  it  was  an  unauth- 
orized eTaction,and  was  no  claim  against  theioouDty 
but  against  the  treasurer.  State,  Myers,  v.  Rich- 
ardson County  Comrs.  11  Neb.  403. 

And  a  county  was  not  held  liable  for  money  paid 
to  a  county  treasurer  for  redemption,  where  it 
was  not  shown  that  such  money  was  paid  into  the 
treasury, 'as  under  Neb.  Gen.  Stat.  922,  §e6,  the 
moneys  are  to  be  paid  to  the  purchaser,  his  agent, 
or  attorney,  and  no  warrant  of  the  county  com- 
missioner is  necessary  for  its  repayment  where  it 
was  not  paid  into  the  county  treasury,  in  this 
case  the  petition  failed  to  show  that  any  part  of  the 
money  had  ever  been  paid  into  the  county  treas- 
ury.   Richardson  County  v.  Meyer,  11  Neb.  857. 

So,  a  county  was  not  liable  for  money  collected 
by  a  county  treasurer  for  a  redemption  of  land 
•fiuld  for  taxes,  under  Neb.  Rev.  Stat.  p.  820  (Rev- 
enue Law  186A,  9  68)  providing  that  on  the  redemp- 
tion by  an  owner  or  occupant  by  payment  to  the 
county  treasurer,  be  shall  give  receipt  therefor  to 
the  person  redeeming  the  same  and  file  a  duplicate 
with  the  county  clerk,  and  hold  the  money  paid 
subject  tS  the  order  of  the  purchaser,  his  agent  or 
attorney,  where  it  was  not  shown  that  the  money 
was  paid  into  the  county  treasury.  Eaton  v.  Cass 
•County  Comrs.  11  Neb.  229.  In  this  case  the  plain- 
tiff claimed  that  he  was  ignorant  for  several  years 
that  the  money  had  been  paid,  and  there  evidently 
had  been  a  change  in  the  county  treasurers. 

And  the  sureties  of  a  sheriff  could  not  defend 
their  bond  in  an  action  for  a  balance  due  from  the 
■sheriff  by  showing  that  after  the  balance  was  as- 
certained the  county  commissioners  bad  given  the 
aberiff  checks  to  an  amount  exceeding  the  balance, 
as  the  public  is  not  chargeable  with  the  negligence 
of  its  officers  in  such  cases,  even  as  against  sureties. 
Com.  V.  Brioe,  28  Pa.  211,  00  Am.  Dec.  79. 
89  L.  R.  A. 


A  county  was  not  liable  where  a  Judgment  had 
been  obtained  ngalnst  the  sheriff  in  the  name  of  the 
people  for  money  belonging  to  the  state  which  the 
county  treasurer  had  recelTCd  and  neglected  to 
pay  over,  and  the  treasurer  gave  a  note  to  a  bank 
and  paid  the  proceeds  over  to  the  state.  It  was 
not  shown  that  the  county  treasurer  was  in  any 
manner  authorized  to  borrow  the  money,  and  his 
contract  for  its  repayment  could  not  be  binding 
upon  the  county.  First  Nat.  Bank  v.  Saratoga 
County  Supers.  1U6  N.  Y.  488. 

In  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.  v.  Cowan, 
77  Iowa.  68S,  which  was  an  action  on  the  treasurer's 
bonds  for  money  belonging  to  a  railroad  company 
appropriated  by  him  to  his  own  use,  it  was  said 
that  the  county  was  not  liable  for  such  money. 

But  in  Conway  County  v.  Little  Rock  &  Ft.  S.  B 
Co.  39  Ark.  60,  it  was  held  that  a  county  was  bound 
by  a  payment  made  to  an  attorney  employed  by 
the  county  to  collect  taxes,  where  such  attorney 
collected  the  same  and  never  accounted  to  the 
county  for  the  money.  This  liability  was  applied 
on  the  ground  that  a  collection  by  an  attorney 
who  obtained  the  Judgment  was  binding,  and  the 
further  ground  that  where  '*one  of  two  innocent 
parties  must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it.'* 

And  under  Ind.  Stat.  1  Gavin  &  H.118,  proyidlnjr 
that  a  county  shall  be  liable  for  all  losses  to  the 
state  sustained  by  the  default  of  the  county  treas- 
urer, and  such  losses  shall  be  added  to  the  next 
year's  taxes  of  such  county,  a  county  was  required 
to  add  to  the  tax  list  an  amount  lost  through  the 
defalcation  of  a  county  treasurer.  State,  Mc- 
Carty,  v.  Montgomery  County  Comrs.  26  Ind.  523. 

Under  Pa.  act  April  29,  1844,  providing  that  the 
several  counties  of  a  state  are  liable  for  the  state 
taxes  assessed  upon  the  property  within  them  re- 
spectively, a  county  was  held  liable  to  the  state 
where  the  county  treasurer  had  defaulted.  It  was 
held  that  it  was  no  defense  that  the  bond  taken 
from  the  county  treasurer  was  approved  by  the 
court  of  quarter  sessions  where  the  same  was  in- 
sufficient, as  the  state  would  not  be  prejudiced  by 
the  neglect  of  the  agents  of  the  state,  even  if  the 
Judges  in  taking  the  bond  acted  as  state  agents,  as 
full  power  was  given  to  the  county  commissioners 
to  enforce  the  giving  adequate  security.  Schuyl- 
kill County  V.  Com.  86  Ta.  524. 

VII.  By  misapplication^  converHont  or  taking  prop- 
erty. 
It  is  generally  held  that  counties  are  liable  where 
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42  Me.  552, 66  Am.  Dec.  298;  Fletcher  v.  Phelps, 
28  Vt.  257;  Gould,  Waters,  §  56;  South  Carolina 
V.  Georgia,  98  U.  8.  9,  23  L.  ed.  783. 

Tbe  county  is  uot  liable  in  damages  on  ac- 
count of  the  acts  of  its  officers. 

Dosdall  T.  Olmsted  County,  80  Minn.  96.  44 
Am.  Rep.  185;  Snider  v.  St.  Paul,  51  Minn. 
466.  18  L.R  A.  151;  Qullikson  v.  McDonald, 
62  Minn.  278;  Altnow  v.  Sibley,  80  Minn.  186, 
44  Am.  Rep.  191. 

The  complaint  failed  to  allege  that  the  act 
was  authorized  by  law,  and  the  court  expressly 
finds  that  the  construction  and  maintenance  of 
the  dam  were  without  authority .  The  county, 
therefore,  is  not  liable  for  this  act  of  its  offi- 
cers. 

Kregery.  Bismarck  Twp.  59  Minn.  8;  Welisch 
V.  Stark,  65  Minn.  5;  Pitkin  County  Comrs.  v. 
BaU,  22  Colo.  125;  Johnson  County  Comrs.  v. 
Hemphill,  14  Ind.  App.  219;  Crandon  v.  Forest 
County,  91  Wis.  289. 

There  is  no  contention  that  the  act  of  1891, 
under  which  the  commissioners  of  Hennepin 
county  constructed  and  maintained  the  dam. 


conferred  any  authority  or  power  upon  the 
board.    The  act  was  unconstitutional. 

The  acts  of  the  commissioners  of  Hennepin 
county  done  colore  officii  under  this  unconsti- 
tutional law  were  ultra  vires  and  did  not  bind 
the  county  or  render  it  liable  in  damages  to 
anyone  thereby  injured.  It  is  not  different 
from  any  ultra  vires  act  of  a  public  board  or 
officer.       • 

Albany  t.  Cunliff,  2  N.  Y.  165;  Browning 
V.  Owen  County  Comrs.  44  Ind.  11;  Roicland  v. 
Gallatin,  75  Mo.  184,  42  Am.  Rep.  895;  Spauld^ 
ing  V.  Lowell,  23  Pick.  71;  Schumacher  v.  St. 
Louis,  3  Mo.  App.  297;  Cuyler  v.  Rochester,  12 
Wend.  165;  Anthony  v.  Adatns,  1  Met.  284; 
2  Dill.  Mun.  Corp.  g§  766-768;  Haag  v.  Van- 
derburgh County  Comrs.  60  Ind.  514,  28  Am. 
Rep.  654;  Seele  v.  Deering,  79  Me.  848;  Morri- 
son V.  Lawrence,  98  Mass.  219;  Gushing  v., 
Bedford,  125  Mass.  526;  Lemon  v.  Newton,  184 
Mass.  476. 

Messrs.  Youngs  A  Fish*  for  respondent: 

There  is  a  distinction  firmly  fixed  by  the 
decisions,  but  not  well  foundea  in  reason,  be- 


they  are  benefited  by  misapproprlatlOD  of  money 
or  property,  as  in  an  action  of  assumpsit  for 
money  bad  and  received  or  for  conversion.  There 
seems  to  be  an  exceptional  case  in  North  Carolina, 
but  in  that  case  it  was  held  that  the  trea.8urer  was 
also  the  treasurer  of  plaintiff,  and  that  he  should 
have  refused  to  honor  the  warrants  \qt  the  county 
against  the  fund. 

8o,  where  a  county  treasurer  misappropriated 
taxes  asseesed  on  a  railroad  corporation,  and  ap- 
plied the  same  to  the  payment  of  county  and  state 
taxes  instead  of  to  the  payment  or  redemption  of 
bonds  of  a  town,  the  county  was  liable  in  an  action 
as  for  money  had  and  received  for  the  money  so 
misappropriated.  Strouffh  v.  Jefferson  County 
Supers.  U9N.Y.  212. 

And  where  the  county  unlawfully  appropriated 
moneys  collected  from  a  town  to  its  own  use,  it  was 
required  to  refund  them  to  the  town  in  an  action 
for  money  had  and  received.  Bridges  v.  Sullivan 
County  Supers.  92  N.  Y.  670. 

And  under  the  Indiana  Constitution,  requiring 
counties  to  bear  the  expense  of  protecting,  invest- 
ing, and  collecting  the  school  funds,  an  action 
could  be  maintained  against  a  county  by  the  state 
for  moneys  paid  out  to  its  officers  for  managing 
the  school  fund.  It  was  held  the  statute  of  limita- 
tions was  not  in  defense,  as  it  was  for  a  trust  fund. 
Bush  County  Comrs.  v.  State,  Hord,  103  Ind.  497. 

And  a  county  was  liable  for  township  taxes  re- 
ceived by  the  county  treasurer  and  not  paid  to  the 
township  by  the  treasurer.  It  was  held  that  the 
omission  of  the  county  tg  charge  these  taxes  in 
the  account  with  the  treasurer  did  not  release  the 
county.  Potter  County  v.  Oswayo  Twp.  47 Pa.  162, 
citing  Lycoming  County  v.  Huling,  MSS. 

Under  N.  Y.  Laws  1874,  chap,  ft^,  §  1,  amended  by 
Laws  1893,  chap.  60,  §  8.  providing  that  excise 
moneys  received  for  license  issued  to  the  residents 
of  a  village  shall  be  paid  over  to  Its  treasurer  to  be 
used  for  the  expenses  of  tbe  village,  a  county  was 
held  liable  to  a  town  for  such  funds  collected 
by  the  county  treasurer  and  misappropriated  by 
him  to  other  county  purposes.  Port  Richmond  v. 
Bichmond  County,  11  App.  Dlv.  217. 

So,  upder  N.  Y.  Laws  1869,  chap.  907,  9  4.  amended 
by  Laws  1871,  chap.  283,  providing  that  certain  taxes 
assessed  against  a  railroad  in  a  town  shall  be  paid 
to  the  treasurer  of  the  county  and  used  by  him  to 
purchase  bonds,  issued  by  the  town  in  aid  of  the 
railroad,  a  county  was  liable  to  a  town  for  moneys 
so  collected  by  the  treasurer  and  misappropriated 
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by  him  to  other  county  purposes.  Kil  bourne  v.. 
Sullivan  County  Supers.  137  N.  Y.  170;  Vinton  v. 
Cattaraugus  County  Supers.  80  Hun.  582;  Crownln« 
Shield  V.  Cayuga  County  Supers.  124  N.  Y.  583. 

But  the  county  was  entitled  to  credit  for  any 
moneys  paid  to  the  railroad  commissioners  of  the 
town  during  that  time.  Vinton  v.  Cattaraugus 
County  Supers.  89  Hun,  582. 

Where  a  special  assessment  for  a  gravel  rood  was 
enjoined,  the  holders  of  bonds  issued  to  pay  for  the 
road,  who  were  not  parties  to  the  injunction  suit, 
could  maintain  an  action  against  a  county  for 
money  received  from  the  sale  of  bonds  misappro- 
priated to  tbe  use  of  the  county.  It  was  said  that 
a  county  could  not  be  made  accountable  for  any 
loss  resulting  from  the  error  or  neglect  of  its 
officers;  but  this  cofie  was  only  to  recover  money 
which  was  alleged  to  have  gone  into  the  general* 
fund  of  the  county,  and  it  should  be  applied  to  the 
payment  of  the  bonds.  Spidell  v.  Johnson,  128  Ind» 
285. 

A  petition  alleging  that  tbe  county  treasurer  bad 
wrongfully  taken  possession  of  money  belonging 
to  an  insane  person,  and  placed  the  same  in  th& 
county  treasury,  that  the  county  wrongfully  ac- 
cepted and  received  said  money  and  converted  the 
same  to  its  own  use.  and  still  retained  the  same, 
stated  a  cause  of  action.  It  was  further  held  that 
the  county  was  liable  for  taxes  illegally  assessed, 
which  were  claimed  in  another  paragraph  of  the 
complaint.  Hennel  v.  Vandeburgh  County  Comrs* 
182  Ind.  8?. 

Where  an  action  was  brought  for  taking  dirt 
from  plaintllTs  land;  and  the  plaintiff  told  tbe  su- 
perintendent that  if  the  dirt  was  taken  he  would 
claim  pay  for  it  from  the  county,  and  it  was  con- 
tended thatan  action  could  not  be  maintained  as  this 
was  a  tort,  it  was  held  that  the  tort  could  l|e  waived 
and  suit  would  lie  as  upon  contract.  It  was  further 
held  that  if  the  officers  of  the  county  committed  a 
trespass  whereby  tbe  county  received  oertain;bene- 
flts  the  county  would  be  liable  on  an  implied  con- 
tract for  the  value  of  the  dirt;  and  further,  that  a 
contract  to  donate  and  perform  all  labor  was  not 
an  agreement  to  donate  the  dirt  and  would  not 
prevent  a  recovery,  but  if  It  was  the  county  could 
not  go  upon  plaintiff^s  land  agHinst  his  will  and 
take  his  dirt.  Bush  County  Comrs.  v.  Trees,  12  Ind. 
App.  470. 

But  in  Bladen  County  Bd.  of  Edu.  v.  Bladei> 
Comrs.  118  X.  C.  879,  where  the  county  commission* 
ers  misapplied  a  fund  belonging  to  the  board  of 
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ween  municipal  corporations  proper  and  quasi- 
municipal  bodies,  such  as  towns,  counties, 
school  districts,  etc.,  in  respect  to  their  liabil- 
ity for  damages  for  mere  negligence.  The 
former  are  held  liable,  the  latter  are  not. 

Altnow  V.  JSibUy,  80  Minn.  186, 44  Am.  Rep. 
191. 

There  is  nothing  in  the  decisions  of  this 
<;ourt  necessarily  committing  it  to  any  exten- 
sion of  tliis  untenable  distinction  to  wrongs 
-other  than  negligence.  Indeed,  the  tendency  is 
the  other  way. 

Peters  ▼.  I^irgus  Falls,  85  Minn.  549;  Weltseh 
V.  Stark,  65  Minn.  5;  Woodrvffy.  Glendale,  28 
Minn.  537;  Thompson  v.  Polk  County,  88  Minn. 
130;  Gould  v.  St&IHsinct  No.  3,  7  Minn.  208. 

Towns  and  counties  are  liable  for  the  im- 
proper exercise  of  powers  which  are  within  the 
general  scope  of  their  duties,  but  not  for  mere 
negligence  or  failure  to  perform  the  duties  im- 
posed by  law. 

Altnow  V.  Sibley,  80  Minn.  186,  44  Am.  Rep. 
191;  Snider  v.  Su  Paul,  51  Minn.  466, 18  L. 
R.  A.  151. 


It  has  not  been  decided  in  this  state  that  a 
town  or  county  is  not  liable  for  damages  aris- 
ing from  a  trespass  or  other  active  wroag  done 
by  its  official  board  colore  oMcii. 

Oould  ▼.  Sub-District  No.  S,  7  Minn.  208, 
cited  in  Bank  v.  Brainerd  School  Dist.  49  Minn. 
106;  IhsdaU  v.  Olmsted  County,  80  Minn.  96, 44 
Am.  Rep.  185. 

In  this  case  the  county  answers  and  avers 
that  it  has  built  and  maintained  the  dam  law- 
fully. The  defense  failing,  it  is  certainly 
proper  that  the  mischief  which  has  been  com- 
mitted should  be  undone  and  its  further  com- 
mission restrained. 

The  county  does  not  plead  ultra  vires  as  it 
mi^ht  do  if  sued  on  an  authorized  contract  It 
ratifies  and  confirms  the  ultra  nres  acts  of  its 
official  board  and  so becomesitself  theaggressor. 

Salt  Lake  City  v.  HoUister,  118  U.  S.  256, 80 
L.  ed.  176;  Thayer  v.  Boston,  19  Pick.  511,  81 
Am.  Dec.  157. 

The  dam  in  (]jue8tion  is  a  nuisance,  and  no 
sort  of  a  municipal  or  public  corporation  has  a 
right  to  maintain  it. 


education  by  directinfir  the  disbursements  under  a 
mistake  of  the  law.  It  was  held  that  the  county 
was  not  liable,  as  it  would  follow  that  the  courts 
would  be  required  to  enforce  a  levy  of  a  sufficient 
tax  upon  the  property  of  the  county  to  replace  the 
amount  belonj^Dir  to  tbe  school  fund,  which  had 
already  been  wrongrf  ully  but  honestly  expended 
•for  the  support  of  the  poor.  It  was  further  held 
that  all  tbe  money  collected  for  educational  pur- 
poees  should  have  been  paid  over  by  the  sheriff  to 
the  county  treasurer  in  his  capacity  as  treasurer 
of  the  board  of  education,  and  held  by  him  subject 
to  the  orders  of  the  board,  and  he  should  not  have 
paid  out  the  fund  on  the  order  of  a  county  com- 
missiooer;  and  it  was  held  that  the  treasurer  was 
the  one  who  made  the  misapplioatlou.  It  was  said 
-that  a  recovery  could  not  be  had  even  against  him. 

"VUI.  Presentation  of  claims  before  county  board  as 
a  condition  precedent  to  suit. 

There  is  some  conflict  as  to  whether  It  is  requisite 
that  a  claim  for  tort  or  negligence  shall  be  pre- 
sented to  tbe  county  board  for  auditing  before  a 
suit  can  be  maintained  for  damages,  some  oases 
holding  that  it  is  absolutely  essential,  and  others 
holding  the  contrary,  and  that  it  would  X)e  im- 
proper to  allow  the  county  officials  to  pass  on  mat- 
ters involving  their  own  actions. 

An  action  could  not  be  maintained  against  a 
county  for  injuries  from  the  falling  of  a  public 
bridge,  where  the  claim  had  not  been  presented  to 
the  county  board  for  allowance,  under  Ala.  Gk>de 
1876, 6  2003,  providing  that  suit  must  not  be  brought 
against  a  county  until  the  claim  has  been  pre. 
sented  to  the  court  of  county  commissioners'  and 
•disallowed  or  reduced,  and  §  827,  requiring  claims 
to  be  itemized  and  sworn  to,  and  9  832,  providing 
that  claims  not  presented  within  twelve  months 
4if  ter  they  accrue  are  barred.  Schroeder  v.  Colbert 
County,  60  Ala.  137. 

So,  a  county  was  not  liable  for  damages  from  a 
defective  bridge  where  the  claim  had  not  been 
presented  to  the  county  commissioners  and  disal- 
lowed under  Ala.  Code  1876,  8  2908,  providing  for 
presentation  of  claims  and  demands  to  tbe  com- 
mlsstoners*  court.  Such  claim  should  be  Itemized 
aod  sworn  to  under  8  827,  prohibiting  the  commis- 
sioners from  allowing  any  claims  not  itemized  or 
sworn  to.  Schroeder  v.  Colbert  County,  66  Ala. 
137. 

And  a  county  was  not  liable  for  the  falling  in  of 
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a  bridge  where  there  was  no  evidence  that  the 
plaintiff  ever  presented  his  claim  to  tbe  court  of 
county  commissioners  to  be  passed  upon  or  al- 
lowed by  Ala.  Code  1886.  8  902,  requiring  presenta- 
tion of  claims.  Roberts  v.  Cleburne  County  (Ala.) 
22  So.  645. 

And  Ala.  Code,  88  775, 2141,  providing  that  no  ac- 
tion can  be  brought  against  the  county  until  the 
claim  or  demand  has  been  presented  within  twelve 
months  after  it  accrues  or  becomes  payable,  ap- 
plies to  suits  for  damages  for  injuries  from  de- 
fective bridges  under  a  statutory  liability.  Bar- 
bour County  V.  Horn,  41  Ala.  114. 

And  under  Iowa  Code,  8  2610,  providing  that  no 
action  shall  be  brought  against  any  county  on  an 
unliquidated  demand  until  the  same  has  been  pre- 
sented to  the  board  of  supervisors  and  pay- 
ment demanded,  where  a  claim  had  been  pre- 
sented to  the  county  of  $500  damages  for  injuries 
received  on  account  of  a  defective  bridge,  and  an 
action  was  brought  for  that  amount  and  increased 
by  an  amendment,  no  recovery  could  be  had  for  a 
greater  amount  than  that  presented  to  the  board 
of  supervisors.  Marsh  v.  Benton  County,  75  Iowa, 
469. 

Under  Iowa  Code,  8  2810,  it  was  sufficient  if  the 
board  was  informed  of  the  amount  of  the  claim  and 
tbe  grounds  on  which  it  was  made,  sufficiently  to 
enable  It  to  understand  the  claim.  Bale  v.  Webster 
County,  76  Iowa,  879.  • 

And  under  Iowa  Code,  82610,  the  plaintiff  was  not 
required  to  produce  his  evidence  in  making  his 
claim  before  the  county  board,  but  it  was  sufficient 
if  his  claim  was  presented  with  sufficient  clearness 
to  enable  it  to  investigate  the  facts.  Homan  v. 
Franklin  County,  98  Iowa,  692. 

And  damages  for  future  loss,  pain,  and  suffering 
were  properly  allowed  where  tbe  claim  presented 
to  the  board  stated  that  the  plaintiff  was  seriously 
and  permanently  injured,  and  the  petition  was  for 
permanent  disability.  Homan  y.  Franklin  County, 
96  Iowa,  692. 

Where  the  petition  alleged  that  the  claim  was 
duly  verified  and  presented  to  tbe  county  board,  it 
was  held  that  under  tbe  general  issue  it  was  for  the 
court  to  determine  whether  plaintiff  had  the  right 
to  bring  an  action,  and  it  was  not  necessary  to  sub- 
mit this  to  the  Jury.  The  presentation  of  the  claim 
for  injuries  from  a  bridge  to  the  county  board  was 
held  to  be  a  *'demand,"  and  that  some  of  the  in- 
juries in  the  trial  were  a  httie  greater  than  those  in 
the  statement  was  ImmateriaL    Homan  v.  Franklin 
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1  Dill.  Mun.  Corp.  §  374,  note;  Petersburg  v. 
Applegarth,  28  Gratt.  321,  26  Am.  Rep.  357; 
Bray  ton  v.  Fall  River.  113  Mass.  218.  18  Am. 
Rep.  470;  Harper  ▼.  Milwaukee,  80  Wis.  365; 
Franklin  Wharf  Co.  v.  PorOand,  67  Me.  46, 
24  Am.  Rep.  1:  Hannibal  y,  Richards,  82  Mo. 
880;  Wood,  Nuisances.  §  742. 

Buck*  J.,  delivered  the  opinion  of  the 
court: 

The  board  of  county  commissioners  of  Hen- 
nepin county  in  the  year  1898  erected  a  dam 
across  Minnehaha  creek,  the  natural  outlet  of 
LakeMinnetonka,  and  about  8i  miles  below  said 
lake,  under  the  supposed  authority  of  Special 
Laws  1891,  chap.  881,  for  the  purpose  of  rais- 
ing and  maintaining  a  uniform  height  of  water 
in  the  lake,  in  aid  of  navigation.  The  plain- 
tiff at  the  time  of  the  erection  of  the  dam,  and 
for  many  years  prior  thereto,  owned  a  piece  of 
land  about  3i  miles  below  this  dam,  upon 
which  he  had  erected  and  used  a  grist-mill 
operated  by  the  water  of  this  stream;  and,  to 
this  end.  plaintiff  had  provided  the  necessarv 
wheels,  pond  flumes,  and  raceway  power,  and. 


until  interfered  with  by  the  defendant's  erec- 
tion of  the  dam,  he  was  enabled  to  store  and 
use  the  waters  of  this  stream,  by  means  of  said 
pond  and  other  facilities  possessed  by  him, 
and  whereby  said  mill  was  propelled  and  ope- 
rated for  his  use  and  profit.  The  defendant 
erected  said  dam  about  5  feet  in  height,  and, 
ever  since  its  erection,  has  maintained  the 
same,  whereby  said  stream  has  been  obstructed 
and  held  back  except  at  times  when  the  stage 
of  water  in  Lake  Minnetonka  is  sufficiently 
high  to  flow  over  said  dam.  The  dam  so 
erected  and  maintained  is  5  inches  above  the 
natural  bed  of  the  stream,  and  the  sole  purpose 
of  defendant  in  erecting  the  dam  and  ol)struct- 
ing  the  natural  flow  of  the  stream  was  to  hold 
back  and  retain  the  water  in  Lake  Minnetonka 
for  the  purpose  of  increasing  the  volume  of 
water  therein,  and  maintaining  a  uniform 
quantity  and  stage  of  water  in  aid  of  naviga- 
tion, the  lake  bemg  an  inland,  navigable  one. 
The  action  is  one  to  recover  damages  alleged 
to  have  been  sustained  by  plaintiff  by  reason 
of  the  construction  and  maintenance  of  said 
dam,  and  for  an  injunction  restraining  and 


County,  98  Iowa,  602.  See  former  appeaJ,  90  Iowa, 
186. 

Under  Iowa  Ckxle,  fi  2610,  providing  for  presenta- 
tion of  claims  to  the  board  of  supervisors  before 
brlnfrinff  an  action,  a  suit  for  an  inf riogement  of  a 
patent  was  within  the  provisions  of  such  section, 
and  a  demand  was  held  to  be  a  necessary  condition 
precedent.  May  v.  Buchanan  Ck>unty,  29  Fed.  Rep. 
469:  May  v.  Jackson  County,  85  Fed.  Rep.  710;  May 
v.  Cass  County,  80  Fed.  Rep.  762. 

And  under  Utah  Sess.  Laws  1878,  p.  4,  providin^r 
that  no  action  shall  be  commenced  aiminst  any 
county  until  the  claim,  demand,  or  right  of  action 
shall  be  disallowed,  an  action  for  injuries  to  land 
by  constnictinir  canals  near  the  same  and  diverting 
a  natural  watercourse,  and  for  equitable  relief,  was 
dismissed  because  it  was  not  shown  that  the  statute 
was  complied  with.  Fenton  v.  Salt  Lake  County,  8 
Utah,  423,  4  Utah,  466. 

And  under  Cal.  act  March  20,  1866,  §  24,  providing 
that  no  person  shall  sue  a  county  in  any  cause  for 
any  demand  unless  he  shall  first  present  his  claim 
to  the  board  of  supervisors  for  allowance  and  the 
same  shall  be  rejected,  an  action  would  not  lie  for 
extending  a  street  through  the  land  of  plaintiff 
without  providing  any  compensation  unless  the 
claim  had  been  presented  for  auditing.  McCann  v. 
Sierra  County,  7  Cat.  121. 

And  under  Cal.  Pol.'  Code,  4072,  prohibiting  the 
board  of  supervisors  from  allowing  an  account 
unless  properly  made  out,  itemized,  and  verified, 
whefe  an  action  was  brought  against  a  county  for 
tearing  down  an  inner  wall  of  plaintlfl^s  building 
and  severing  from  the  same  a  permanent  fixture,  to 
wit,  a  metallic  vault,  the  complaint  was  held  defec- 
tive In  not  alleging  the  manner  in  which  plaintiff 
complied  with  this  section  of  the  Code.  Rhoda  v. 
Alameda  County,  62  Cal.  850. 

But  In  Rhoda  v.  Alameda  County, '09  Cal.  523,  an 
amended  complaint  showing  a  compliance  with  the 
statute  by  the  presentation  to  the  board  of  county 
commissioners  stated  a  cause  of  action. 

And  Ind.  act  March  9,  1885  (Elliott's  Supp. 
9 1948),  providing  that  on  the  rejection  of  a  claim 
by  the  board  of  county  commissioners  the  plaintiff 
may  apply  or  at  his  option  bring  an  action  against 
the  county,  applies  to  claims  sounding  In  tort. 
Alien  County  Comrs.  v.  Creviston,  133  Ind.  30. 

In  Poeey  County  Comrs.  v.  Stock,||ll  Ind.  App. 
167,  it  was  held  that  under  Ind.  Rev.  Stat  1804, 
S  7856,  providing  for  an  appeal  on  disallowance  of 
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a  claim  by  the  board  of  commissioners,  the  claim- 
ant  might  maintain  an  Independent  action  without 
taking  the  appeal,  but  the  complaint  to  recover  for 
injuries  caused  by  a  defective  bridge  should  show 
that  the  county  bad  notice,  prior  to  the  time  of  the 
accident,  that  the  bridge  was  unsafe. 

In  Jackson  County  Comrs.  v.  Nichols,  180  Ind.  611. 
which  was  an  action  for  personal  injuries  sustained 
by  a  defective  bridge,  it  was  held  that  It  was  not 
necessary  to  prove  that  the  plaintiff  had  filed  a 
claim  with  the  county  board  before  he  had  filed  the 
complaint  in  this  case. 

And  It  was  not  necessary  for  the  plaintiff  in  an 
action  tor  injuries  from  a  bridge  to  show  that  his 
dalm  had  been  disallowed  before  bringing  his 
action.  Sullivan  County  Comrs.  v.  Arnett,  116  Ind. 
438. 

In  Hancock  County  Comrs.  v.  Leggett,  116  Ind. 
644,  where  the  plaintiff  stated  that  he  had  filed  fats 
claim  before  the  board,  and  they  had  disallowed 
the  same,  and  It  was  contended  that  his  bill  of  com- 
plaint was  insufficient,  it  was  held  that  it  was  for 
the  defendant  to  show  whether  or  not  the  claim 
had  been  properly  presented  under  Ind.  Rev.  Sut. 
1881,  886768-6760,  providing  that  no  court  shall  have 
Jurisdiction  of  any  claim  against  a  county  unless 
the  claimant  shall  file  his  claim  with  the  board 
of  commissioners  and  have  the  same  disallowed. 

In  Fulton  County  Comrs.  v.  Maxwell,  101  Ind.  268, 
where  the  county  was  sued  for  Injuries  caused 
by  a  defective  public  bridge  on  the  highway,  it  was 
held  thatInd.Rev.  Stat.  1881, 8 5760 (Acts  1879,  p.  106), 
provi'^lng  for  filing  claims  against  counties  and 
presenting  the  same  to  the  board  of  county  oom- 
missioners.  and  86760,  providing  that  no  courtshall 
have  Jurisdiction  of  any  claim  against  any  county 
except  as  provided  in  this  act,  repeal  Rev.  Stat. 
1881,  8  6771  (act  of  1852),  providing  for  bringing  an 
original  action  on  disallowance  of  claim.  Instead  of 
appealing. 

After  this  case  was  reversed,  and  on  the  2rtb  of 
March,  1886,  plaintiff  began  another  action,  and  it 
was  held  that  Ind.  Acts  1886,  p.  80,  providing  that  if 
a  claim  is  disallowed  the  party  may  appeal  or  brinir 
an  action,  was  not  retrospective,  and  the  only  rem- 
edy  for  this  plain  tiff  was  to  appeal  from  a  disallow- 
ance of  his  claim  by  the  commission.  Maxwell  v. 
Fulton  County  Comrs.  110  Ind.  20. 

But  in  May  v.  Saginaw  County.  82  Fed.  Rep.  620, 
it  was  held  that  the  Nebraska  Constitution  provid- 
ing that  exclusive  power  is  vested  in  the  board  of 
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eDJoiniDg  the  defendant  from  maintaining  the 
same  so  as  to  interrupt  the  natural  flow  of  the 
water  in  the  stream  mentioned.  The  trial 
court,  among  its  other  findings  of  fact,  also 
found  '*tliat  the  plaintiff,  by  reason  of  the 
construction  and  maintenance  of  the  dam  as 
above  stated  hj  the  defendant,  and  the  conse- 
quent obstruction  of  and  interference  with  the 
natural  and  customary  flow  of  the  waters  of 
said  Minnehaha  creek,  has  been  deprived  of 
the  natural  use  of  said  waters,  and  is  thereby 
subject  to  hindrance  and  great  inconvenience 
in  and  about  the  operation  of  his  said  mill,  to 
his  damage  in  the  sum  of  $500.  And  as  con- 
clusions of  law:  (1)  That  the  plaintiff  is  en- 
titled to  judgment  herein  for  the  abatement  of 
said  dam  so  erected  and  maintained  by  the  de- 
fendant board,  so  far  as  said  dam  obstructs 
the  natural  flow  of  said  stream.  (2)  For  a 
perpetual  injunction  ordering  and  requiring 
defendant  to  lower  said  dam  5  inches  from  the 
top  thereof,  and  for  such  a  width  as  was  the 
natural  width  of  the  original  bed  of  said  stream. 


(3)  For  the  recovery  of  $500  as  damages,  and 
for  the  costs  and  disbursements  in  this  action."' 
While  the  plaintiff  had  no  property  interest 
in  the  water  itself,  he  had  an  interest  in  it  as  it 
passed  along  through  his  land  as  it  was  wont 
to  run,  and  a  wrongful  and  unlawful  inter- 
ference  so  as  to  materially  interrupt  or  dimin- 
ish the  natural  flow  of  the  stream  to  plaintiff's 
damage  would  constitute  a  cause  of  action. 
The  county  attorney,  representing  the  defend- 
ant, conceded  that  the  acts  of  the  board  were 
unlawful,  and  that  the  Special  Laws  of  1891 
(chap.  881)  relating  to  the  improvement  of  the 
navigation  of  Lake  Minnetonka,  and  establish- 
ing and  maintaining  a  uniform  height  of  water 
in  said  lake,  under  which  they  assumed  to  act, 
was  unconstitutional,  and  insisted  that  such 
acts  were  ultra  vires,  and  hence  no  action 
against  the  county  could  be  maintained.  Upon 
this  concession  of  appellant's  attorney,  and 
certain  allegations  in  the  answer,  the  question 
to  be  determined  is  the  liability  of  the  defend- 
ant. 


supervisors  to  adjust  oil  cJaims  airaiost  their  re. 
spective  couDtles,  and  the  sum  so  fixed  and  defined 
shall  be  suhject  to  no  appeal,  did  not  prevent  an 
action  against  a  county  for  infrinfrement  of  a 
patent,  as  this  provision  had  no  application  to 
clainiB  for  torts. 

It  was  held  that  under  Neb.  Com  p.  Stat.  1880, 
chap.  18,  §  37,  providinff  for  prRsentation  of  claims 
to  the  county,  this  claim  was  not  required  to  be 
presented,  as  unliquidated  demands  from  a  tort  did 
not  have  to  be  presented,  as  §  4  of  the  Statute  of 
1889,  provldlnfr  that  the  person  Bustaininer  a  dam- 
age from  a  defective  bridge  may  recover,  and  that 
action  should  be  brought  witbia  thirty  days,  did 
not  contemplate  presentiDjr  the  claim  to  the 
county  board.  Holliogswortb  v.  Saunders  County^ 
as  Neb.  m. 

And  where  an  action  for  damages  to  realty  was 
brought  against  the  county  within  twelve  months 
from  the  time  the  cause  of  action  arose,  the  action 
was  not  barred  because  plaintiff  failed  to  present 
the  same  for  auditing.  It  was  held  that  the  bring- 
ing of  the  suit  within  the  time  limited  was  a  suffi- 
cient presentation  of  the  claim  within  the  meaning 
of  Oa.  Code,  9  607,  providing  that  all  claims  against 
counties  must  be  presented  twelve  months  after 
they  accrue  or  become  payable,  or  the  same  are 
barred.    Dement  v.  De  Kalb  County,  97  Ga.  733. 

But  in  Maddoz  v.  Randolph  County,  66  Ga.  216, 
a  county  was  held  not  liable  for  injuries  received 
from  a  defective  bridge,  where  the  claim  was  not 
presented  to  the  ordinary  for  auditing  within 
twelve  months  from  the  time  of  entry,  under  a 
statute  requiring  all  claims  against  counties  to  be 
presented  within  twelve  months  after  they  accrue 
or  the  same  are  barred. 

In  Dement  v.  De  Kalb  County,  97  Ga.  733,  the  case 
of  Maddox  v.  Randolph  County,  06  Ga.  216,  was 
distinguished,  as  in  that  case  the  action  was  com- 
menced after  the  expiration  of  the  twelve  months 
with  no  previous  presentation  of  the  claim,  and 
this  Identical  question  had  never  been  definitely 
decided  by  this  court.  It  was  said  that  Code,  9  606 
(act  December  16, 1871),  merely  directed  the  county 
officials  as  to  what  they  should  do  with  such  claims 
when  presented,  and  did  not  change  the  pre-exist- 
ing law  contained  in  S  507,  or  impose  upon  claim- 
ants any  additional  burden. 

In  Amett  v.  Decatur  County  Comrs.  76  Ga.  782 
the  court  refused  to  decide  whether  or  not  an  ac- 
tion was  barred  t>ccau8e  of  failure  to  present  the 
claim  to  the  board  of  county  commissioners,  under 
Oa.  Code,  9  507.  providing  for  presentation  of 
claims  and  barriiur  the  same  unless  suit  is  brought 
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within  twelve  months,  as  that  question  was  not 
passed  upon  by  the  court  below. 

Under  Miss.  Rev.  Code,  419,  art.  34,  provlduig  that 
any  person  having  a  Just  claim  against  any  county 
which  is  disallowed  may  bring  suit  against  the 
board  of  police,  it  was  held  that  it  was  questiona- 
ble whether  a  demand  for  damages  arising  out  of 
a  tort  was  '*a  claim"  within  the  meaning  of  this 
section.  Sutton  v.  Carroll  County  Bd.  of  Police, 
41  Miss.  286. 

In  Brabham  v.  Hinds  County  Supers.  54  Miss.  368, 
2S  Am.  Rep.  862,  it^was  held  that  the  Mississippi 
statute,  providing  for  ''demands,"  ''accounts," 
and  "claims"  to  be  audited  and  allowed,  were  such 
liabilities  of  the  county  as  were  provided  for  by 
some  statute. 

In  Chick  v.  Newberry  ft  Union  Counties,  27  S.  C. 
419,  It  was  held  that  a  claim  for  damages  caused  by 
the  sinking  of  a  county  ferry  boat  was  not  such  a 
claim  as  should  first  be  presented  to  the  county 
commissioners  and  then  into  court  by  means  of 
appeal,  as  an  action  for  damages  for  alleged  negli- 
gence on  the  part  of  the  county  commissioners 
should  not  be  left  for  them  to  be  Judges  In  their 
own  case. 

In  Prady  v.  New  York  City  &  County  Supers.  2 
Sandf.  460,  Affirmed  in  10  N.  Y.  260,  it  was  said  that 
1  N.  T.  Rev.  Stat.  386,  §4,  providing  that  accounts 
for  couuty  charges  of  every  description  shall  be 
presented  to  the  board  to  be  audited  by  them,  and 
1  Rev.  Stat  384,  tit.  3,  9  1.  providing  that  where 
any  "cause  of  action"  shall  exist  between  a  county 
and  an  individual  such  proceedings  shall  be  had  at 
law  or  in  equity  for  trying  and  finally  settling  the 
same,  in  like  manner  and  with  like  effect  as  in 
similar  suits  or  proceedings  between  individuals 
and  corporations,  were  "intended  to  provide  a  rem- 
edy against  a  county  for  such  causes  of  action,  and 
no  other,  as  could  not  be  presented  to  and  exam- 
ined and  allowed  by  the  board  of  supervisors,  as 
county  charges  of  this  class  would  be  claims  for 
the  malfeasances  of  county  officers  and  claims 
arising  from  torts  for  which  the  county  may  be 
liable." 

In  Newman  v.  Livingston  County  Supers.  46  N. 
Y.  689,  it  was  said  that  claims  growing  out  of  mal- 
feasance of  county  officers  and  claims  for  which 
the  county  may  be  liable  arising  from  torts  are 
not  necessarily  to  be  presented  for  examination 
and  allowance. 

Where  a  county  treasurer  had  misappropriated 
town  moneys,  and  used  the  same  for  the  benefit  of 
the  county,  it  was  said:  "While  this  has  been  styled 
an  action  for  money  had  and  received  by  the 
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The  stream,  dam,  and  property  io  qaestioD 
are  all  situated  in  the  county  of  Hennepin, 
and  whatever  was  done  by  the  county  com- 
missioners was  done  in  pursuance  of  apparent 
legislative  authority,  and  under  a  legislative 
act  in  terms  conferring  the  power  to  act  in  the 
manner  admitted  and  proved.  Some  of  these 
acts  were  done  pursuant  to  legislative  enact- 
ments prior  to  the  passage  of  chapter  881, 
Special  Laws  1891,  but  the  dam  in  question 
was  erected  subsequent  to  the  passage  of  that 
act,  and  by  virtue  of  its  apparent  authority: 
and  it  is  this  act  which  appellant's  counsel 
concedes  to  have  been  unconstitutional,  and 
hence  he  asserts  that,  the  acts  of  the  board  of 
county  commissioners  being  tortious  and  un- 
authori^d,  the  defendant  is  not  liable  in  dam- 
ages for  whatever  the  members  of  the  board 
may  have  done  in  the  premises,— in  other 
words,  that  Hennepin  county  had  no  right  to 


build  the  dam  in  question,  and  therefore  the 
county  is  not  liable  for  the  resultant  damages. 
But  this  contention  is  inconsistent  with  de- 
fendant's defense  as  alleged  in  its  answer. 
There  it  expressly  affirms  the  doings  of  its  offi- 
cial board;  alleges  that  its  acts  were  lawful, 
and  that  it  did  no  more  than  it  had  a  legal 
right  to  do,  in  the  erection  and  maintenance  of 
said  dam.  It  not  only  fails  to  plead  that  the 
acts  complained  of  were  uUra  vires,  but  it 
adopts,  assumes,  and  ratifies  the  acts  com- 
plained of,  and,  by  its  pleadings,  insists  that 
such  acts  were  right,  proper,  and  legal,  and 
also  insists  that  such  acts  were  performed  un- 
der a  public  necessity.  This  is  therefore  not  a 
mere  act  of  negligence  of  the  board  of  county 
commissioners  in  the  performance  of  an  om- 
cial  duty,  but  an  active  and  affirmative  tort, 
done  under  claim  of  statutory  authority  and 
duty,  and  justified  upon  such  ground  by  de- 


eouoty  to  and  for  the  use  of  tbe  town  it  Is  really 
an  action  based  upon  wronff,— themlsappropriatlon 
of  tbe  money  by  the  county  through  its  airent  the 
treasurer;"  and  it  was  held  that  where  a  claim 
against  a  county  is  one  based  upon  the  wrong  com- 
mitted by  or  attributable  to  it,  the  claimant  is  not 
bound  to  submit  it  to  the  board  of  supervisors  for 
audit  and  allowance.  Kilboume  v.  Sullivan  County 
Supers.  187  N.  Y.  170. 

In  McCiure  v.  Niagara  County  Supers.  50  Barb. 
604,  which  was  an  action  under  tbe  statutory  liabil- 
ity for  damages  by  mobs,  it  was  held  that  it  was 
not  necessary  to  present  the  claim  to  the  board  of 
supervison  of  the  county  for  allowance  before  the 
action  was  commenced. 

In  Markst  v.  Queens  Couktt  it  was  contended 
by  tbe  respondent  that  the  claim  should  have  been 
presented  to  the  county  for  auditing  before  suit. 
The  court  of  appeals  did  not  refer  to  this  question 
in  the  opinion,  which  denied  any  recovery  for  In- 
jury from  a  defective  bridge. 

But  in  Albrecht  v.  Queens  County,  84  Hun,  809, 
It  was  said  that  if  a  claim  for  damages  for  a  de- 
fective bridge  could  be  maintained  it  should  first 
be  submitted  to  the  board  of  supervisors,  under  N. 
Y.  Laws  1802,  cbap.  686,  art.  2.  §  13,  subs.  ?,  pro- 
viding that  the  board  of  supervisors  shall  annually 
audit  all  accounts  and  cbarges  against  the  county. 

IX.  Summary. 

In  summarizing  tbe  foregoing  oases  it  may  be 
said  tbat  tbe  weight  of  authority  is  conclusive 
against  Imposing  any  implied  liability  on  counties 
for  negligence  In  the  construction,  care,  and  use 
of  public  property,  or  for  torts  or  negligence  of 
county  employees,  and  as  the  authorities  are  so 
many  and  set  forth  in  the  above  note,  they  are  not 
recapitulated. 

Tbe  exceptional  cases  Imposing  implied  liabil- 
ity for  in  juries  caused  by  defective  bridges  may 
he  resolved  into  those  of  four  states,  Mary- 
land, Pennsylvania,  Iowa,  Indiana,  but  the 
recent  Indiana  cases  have  overruled  all  the  for- 
mer oases  and  are  now  in  line  with  tbe  weight 
of  authority,  and  in  Iowa  the  exceptional  rule  is 
not  applied  to  small  bridges. 

In  regard  to  roads,  Maryland,  which  makes  an 
exception  and  applies  the  same  rule  as  that  gov- 
erning bridges,  stands  alone. 

In  regard  to  personal  injuries  from  negligence 
of  an  employee,  in  a  Mtseouri  case,  a  liability  was 
affirmed  on  tbe  ground  tbat  the  injury  arose  in  dis- 
charge of  a  self-imposed  duty  not  enjoined  by  any 
law,  which  is  a  very  fine-drawn  distinction. 

For  Injury  from  operating  a  drawbridge  we 
have  a  Louisiana  case  and  a  New  Jersey  case. 

89L.  R  A. 


For  injuries  to  real  property  from  locating 
dams  or  bridges,  there  is  some  conflict.  Some 
of  the  affirmative  cases  can  be  sustained  on 
the  theory  of  taking  or  damaging  property  with- 
out compensation. 

For  infringement  of  patent  the  weight  of  author- 
ity is  in  favor  of  imposing  a  liability,  and.tbis  is 
worked  out  through  tbe  Federal  statute. 

The  reasoning  In  the  negative  cases,  which  accept 
Russell  V.  Men  of  Devon  as  the  leading  case,  gener- 
ally is  baaed  on  the  doctrine  that  a  county  is  a 
sul)ordlnate  political  division  of  the  state,  and 
stands  in  the  same  attitude  as  a  state,  which  cannot 
be  sued  without  a  statute  authorizing  such  an  ac- 
tion. A  distinction  is  also  made  in  nearly  ail  the 
oases  between  counties  and  cities  by  denying  tbe 
same  liability  against  counties  that  is  applied  to 
cities:  but  many  cases,  whilst  following  tbe  rule 
denying  a  liability,  affirm  that  there  is  no  distinc- 
tion in  prlodple  between  the  two  corporations. 
Of  course  in  this  summary  no  attention  is  paid  to 
cases  where  the  liability  is  imposed  by  statute,  and 
it  may  be  said  in  conclusion,  without  admitting  the 
soundness  of  the  principle  evolved  in  so  many 
cases,  that  the  mass  of  authorities  deny  the  liability 
of  counties  for  negligence  or  tort  of  its  officials, 
and  refuse  to  apply  the  same  liability  as  in  city 


Tbe  exceptional  cases  In  the  above  note  imposing 
an  implied  liability  on  counties  for  negligence  or 
torts  of  counties  are  as  follows: 

For  injuries  to  persons  from  defective  bridges: 
Park  V.  Adams  County  Comr8.8Ind.  App.536;  Mor- 
gan CouDty  Comrs.  v.  Pritchett,  86Ind.  68:  Pritchett 
V.  Morgan  County  Comrs.  62  Ind.  210;  House  v. 
Montgomery  County  Comrs.  60  lud.  680,  28  Am. 
Rep.  657:  Bonebrake  v.  Huntington  County 
Comrs.  141  Ind.  62;  Fulton  County  Comrs.  v.  Rickel, 
106  Ind.  501:  State,  Roundtree,  v.  Gibson  County 
Comrs.  80  Ind.  478,  41  Am.  Etep.  431:  Jackson  County 
Comrs.  V.  Nichols.  190  Ind.  611;  Vaught  y.  Johnson 
County  Comrs.  101  Ind.  128:  Gibson  County  Comrs. 
V.  Emmerson,  05  Ind.  570;  Patton  v.  Montgomery 
County  Comrs.  06  Ind.  181;  Sullivan  County  Conurs. 
V.  Amett,  116  Ind.  483;  Knox  County  Comrs.  ▼. 
Montgomery,  100  Ind.  60:  Clark  County  Comrs.  t. 
Brod,  8  Ind.  App.  585;  Spioer  v.  Elkhart  County 
Comrs.  126  Ind.  S60;  Goshen  v.  Myers,  110  Ind.  106; 
Shelby  County  Comrs.  v.  Deprez,  87  Ind.  600;  Wa- 
bash County  Comrs.  v.  Pearson,  120  Ind.  428:  Allen 
County  Comrs. V.  Bacon,  06  Ind.  81;  Howard  County 
Comrs.  V.  Legg,  110  Ind.  470;  Porter  County  Comis. 
V.  Dombke,  04  Ind.  72;  Allen  County  Comrs.  v.  Cre-  • 
viston,  188  Ind.  90;  Sullivan  County  Comrs.  v.  Slason, 
2  Ind.  App.  811;  La  Porte  County  Comrs.  v.  Blls- 
worth,  0  Ind.  App.  666;  Apple  v.  Marion  County 
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fendant,  and  that  it  was  performed  within  the 
«cope  of  the  board's  official  duty.  It  comes 
into  court,  and,  by  its  pleadings  and  evidence, 
attempts  to  uphold  the  wrongs  it  has  done  by 
its  officials,  and  persists  in  the  continuance  of 
this  wron^,  but,  bv  contention  of  counsel,  in- 
sists that  It  is  not  liable  in  damages,  because 
its  acts  were  unconstitutional,  unauthorized, 
and  void.  Kot  only  this,  but  it  insists  upon 
retaining  the  benefits  of  the  illegal  acts  of  its 
officers.  It  is  oot  willing  that  the  wrong  shall 
cease,  but  aggressively  insists  that  it  willmake 
no  reparation  for  its  past  tort,  and  that  it  has  a 
legal  right  to  enjoy  in  the  future  all  the  bene- 
fits secured  through  an  unconstitutional  law. 
If  valuable  property  rights  can  thus  be  taken, 
destroyed,  diverted,  and  injured  without  com- 
pensation, there  will  be  but  little  safety  in  the 
private  ownership  of  property.  We  may  con- 
cede the  general  rule  to  be  that  the  defendant 


would  not  be  responsible  for  the  unauthorized 
and  unlawful  acts  of  its  officer,  done  colore 
officii;  but  when  the  defendant  itself  expressly 
authorizes  such  act,  or,  when  done,  adopts 
and  ratifies  it,  and  retains  and  enjoys  its  bene- 
fits, and  persists  in  so  doing,  it  is  liable  in  dam- 
ans. The  law  applicable  to  a  case  of  this 
kind  is  well  stated  in  the  case  of  Thayer  v. 
Boston,  19  Pick.  511,  81  Am.  Dec.  157.  as  fol- 
lows: There  is  a  large  class  of  cases,  in  which 
the  rights  of  both  the  public  and  of  individuals 
may  be  deeply  involved,  in  which  it  cannot  be 
known  at  the  time  the  act  is  done  whether  it 
is  lawful  or  not.  The  event  of  a  legal  inquiry, 
in  a  court  of  justice,  may  show  Uiat  it  was 
unlawful.  Still,  if  it  was  not  known  and  un- 
derstood to  be  unlawful  at  the  time;  if  it  was 
an  act  done  by  the  officers  having  competent 
authority,  either  by  express  vote  of  the  dty 
government,   or  by  the  nature  of  the  duties 


Comre.  12T  Iocl.558:  Shelby  County  Coidts.  v.  Blair, 
8  Ind.  App.  574;  Parke  County  Comrs.  v.  Warner, 
138  Ind.  609;  Boone  County  Comrs.  v.  Mutchler.  137 
Ind.  140:  Relntaart  v.  Martin  County  Coinn,  9  Ind. 
App.  572;  Madison  County  Comrs.  v.  Browo,  89  Ind. 
48;  Parke  County  Comrs.  v.  Sappenfleld,  10  Ind.  App. 
600.  (But  these  Indiana  oases  were  all  overruled 
in  the  following  cases:  Johnson  County  Comrs.  v. 
Hemphill,  14  Ind.  App.  219;  Cowan  v.  Adams  County 
comrs.  142  Ind.  609;  Jaspkb  Countt  Combs,  v. 
Aulman;  Montgomery  County  Comrs.  v.  Coffen- 
berry.  14  Ind.  App.  701.) 

In  other  states  the  cases  affirming  liability  are: 
Cooper  V.  Mills  County,  69  Iowa,  850;  Morgan  v. 
Fremont  County,  92  Iowa,  644;  Ferguson  v.  Davis 
County,  57  Iowa,  601;  Huff  v.  Poweshiek  County, 
iK)  Iowa,  520;  Roby  v.  Appanoose  County,  68  Iowa, 
114;  Davis  T.  Allamakee  County,  40  Iowa,  217;  Weirs 
V.  Jones  County,  80  Iowa,  351;  Casey  v.  Tama 
County,  75  Iowa,  655;  Krauee  v.  Davis  County,  44 
Iowa,  141;  Hughes  v.  Muscatine  County,  44  Iowa, 
"  -672;  Huston  v.  Iowa  County,  43  Iowa,  466;  Wilson 
V.  Jefferson  County,  13  Iowa,  181;  Brown  v.  Jeffer- 
aoD  County,  16  Iowa,  830;  Albee  v.  Floyd  County, 
46  Iowa,  177;  Moreland  v.  Mitchell  County,  40  Iowa, 
^84;  Van  Winter  v.  Henry  County,  61  Iowa,  684; 
Newcomb  v.  Montgomery  County,  79  Iowa,  487; 
Nims  V.  Boone  County,  68  Iowa,  642;  Kendall  v. 
Lucas  County,  26  Iowa,  885:  Homan  v.  Franklin 
County,  98  Iowa,  602;  Kennedy  v.  Cecil  County 
Comrs.  09  Md.  65;  Baltimore  County  Comrs.  v.  Ba- 
ker, 44  Md.  1:  Eyler  v.  Alleghany  County  Comrs.  49 
Md.  257,  83  Am.  Rep.  249;  Chesapeake  &  O.  Canal 
Co.  V.  Alleghany  County  Comrs.  57  Md.  201,  40  Am. 
Hep.  430;  Prince  George^s  County  Comrs.  v.  Bur- 
•0688,  61  Md.  29,  48  Am.  Rep.  88;  Humphreys  v.  Arm- 
strong County,  3  Brewat.  (Pa.)  40;  Armstrong 
County  V.  Clarion  County,  66  Pa.  218, 6  Am.  Rep. 
368;  Shadier  v.  Blair  County,  136  Pa.  489. 

To  travelers  from  defective  roads:  Harford 
County  Comrs.  v.  Hamilton,  60  Md.  840,  45  Am.  Rep. 
780:  Anne  Arundel  County  Comrs.  v.  Duckett,  20 
Md.  468,  88  Am.  Dec.  557;  Alleghany  County  Comrs. 
V.  Broadwaters,  69  Md.  538;  Calvert  County  Comrs. 
V.  Gibson,  36  Md.  220;  Kennedy  v.  Cecil  County 
Comrs.  60  Md.  65. 

To  persons  from  condition  of  buildings: 

Escape  of  prisoner:  Brown  County  Comrs.  v. 
Butt,  2  Ohio,  348;  Richardson  v.  Spencer,  6  Ohio,  13. 
Bat  these  cases  were  overruled  in  Hamilton  County 
Comrs.  V.  Mlgbels,  7  Ohio  St  100. 

To  persons  from  negligence  or  torts  of  employ- 
•eea:  Hannon  v.  St.  Louis  County,  62  Mo.  813. 

Injuries  to  real  property: 

From  construction  or  use  of  bridge:  Tyler  v.  Te- 
liama  County,  109  Gal.  618  (Con8t.);^Che8ter  County 
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v.  Brower,  117  Pa.  647  (Const.);  Harford  County 
Comrs.  V.  Wise,  71  Md.  43;  Riddle  v.  Delaware 
County,  156  Pa.  643. 

Injury  to  property  from  operating  a  drawbridge: 
Houston  v.  Police  Jury,  3  La.  Ann.  586;  Ripley  v. 
Bssex  &  Hudson  Counties  Chosen  Freeholders,  40 
N.  J.L.46. 

By  roads  and  road  officers: 

Injunction  and  damages:  Coburn  v.  San  Mateo 
County,  75  Fed.  Rep.  620;  Cummings  v.  Kendall 
County,  7  Tex.  Civ.  App.  164;  McCann  v.  Sierra 
County,  7  CaL  121. 

Injury  to  property  from  dam:  Schubslbb  v. 
HxNVBPiN  County  Comrs. 

Injury  for  sewage  nuisance:  Lefrols  v.  Monroe 
County,  48  N.  Y.  Supp.  519. 

Infringement  of  patent:  May  v.  Mercer  County, 
30  Fed.  Rep.  246;  May  v.  Elalls  County,  81  Fed.  Rep. 
473;  May  v.  Johnson  County,  Fed.  Cas.  No.  9, 334; 
May  V.  Fond  du  Lao  County,  27  Fed.  Rep.  606;  May 
V.  Logan  County  Comrs.  30  Fed.  Rep.  250;  May  v. 
Saginaw  County,  82  Fed.  Rep.  629;  May  v.  Jackson 
County.  35  Fed.  Rep.  710. 

Tearing  down  building  and  taking  vault:  Rhoda 
V.  Alameda  County,  69  Cal.  528. 

On  dissolution  of  injunction:  Freeman  v.  Lee 
County  Supers.  66  Miss.  1. 

Suffering  hog  to  become  diseased:  Rowland  v. 
Kalamazoo  County  Supers,  of  Poor,  40  Mich. 
55a 

Diverting  water  (not  decided):  Fen  ton  v.  Salt 
Lake  County,  3  Utah,  428. 

Under  the  statute  of  Win  ton,  18  Edw.  I.,  pro. 
viding  tbat  if  the  country  does  not  apprehend  the 
felons  within  forty  days  an  action  lies  against  the 
inhabitants  of  the  hundred  where  the  robbery 
was  committed  for  the  money  or  goods  whereof  the 
party  was  robbed,  and  under  some  other  similar 
statutes  making  the  hundred  liable  for  destroying 
turnpikes,  cutting  hop  binds  or  destroying  corn  to 
prevent  exportation,  for  wounding  officers  of  the 
customs,  demolition  of  works,  many  cases  are 
given  in  Comyn's  Dig.  title.  Hundred,  c,  2-5. 

For  liability  of  county  for  property  destroyed  by 
mob,  see  Glanfortone  v.  New  Orleans  (C.  C..B.  D. 
La.)  24  L.R.  A.  502,  note. 

Cases  in  regard  to  counties  Uke  San  Francisco 
and  St.  Louis  counties,  when  the  city  and  county 
are  the  same  in  territory,  are  omitted  from  this 
note. 

This  note  is  not  intended  to  Include  Injunction 
suits  against  counties  for  nuisances  unless  dam- 
ages were  claimed,  or  cases  under  eminent  domain 
where  proceedings  were  had  but  were  void  or  Ir- 
regular, or  cases  against  counties  for  collecting 
an  Ulegal  tax.  I.  T. 
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and  functions  with  which  they  are  charged, 
by  their  offices,  to  act  upon  the  general  sub- 
ject-matter; and  especially  if  the  act  was  done 
with  an  honest  view  to  obtain  for  the  public 
some  lawful  benefit  or  advantage. — reason  and 
justice  obviously  require  that  the  city,  in  its 
corporate  capacity,  should  be  liable  to  make 
good  the  damage  sustained  by  an  individual 
in  consequence  of  the  acts  thus  done.  It 
would  be  equally  injurious  to  the  individual 
sustaining  damage,  and  to  the  agents  and  per- 
sons employed  by  the  city  government,  to 
leave  the  party  injured  no  means  of  redress, 
except  against  agents  employed,  and  by  what 
at  the  time  appeared  to  be  competent  author- 
ity to  do  the  acts  complained  of,  but  which 
are  proved  to  be  unauthorized  by  law.    .    .    ' 


The  court  is  therefore  of  opinion  that  the  city 
of  Boston  may  be  liable  in  an  action  on  the 
case,  where  acts  are  done  by  its  authority 
which  would  warrant  a  like  action  against  an 
individual,  ...  or  where,  after  the  act 
has  been  done,  it  has  been  ratified  by  the  cor- 
poration by  any  similar  act  of  its  officers." 

We  do  not  pass  upon  the  constitutionality  of 
chapter  881,  Special  Laws  1891,  relative  to  the 
proceeding  had  by  the  board  of  county  com- 
missioners, but  our  opinion  in  this  respect  i& 
based  upon  the  concession  of  appellant's  coun- 
sel. Points  raised  by  counsel  and  not  dis- 
cussed in  this  opinion  have  been  examined  and 
considered,  but  are  deemed  Immaterial. 

Judgment  affirmed. 


WASHINGTON    SUPREME  COURT. 


R.  T.  SMITH,  and  Wife,  RegpU,, 

V. 

John  H.  ALLEN  and  Wife,  Impleaded,  etc.. 
Appts. 
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1.  The  lefi^islative  adoption  of  BO  much 
of  the  eommon  law  as  to  applicable  to  the 
condltlOQ  or  the  state  of  WashiogtOD  does  not  in- 
clude vendor^s  liens. 

8*  A  vendor's  lien  for  unpaid  purchase 
money  does  not  arise  by  Implfoatlon  on  a  con- 
veyance of  land  without  creating  a  lien  by  any 
reservation  in  the  deed  or  any  agreement  be- 
tween the  parties. 

(October  8,1897.) 

APPEAL  by  defendants  Allen  and  wife  from 
a  judgment  of  the  Superior  Court  for 
Clallam  County  in  favor  of  plaintiffs  in  an 
action  brought  to  foreclose  an  alleged  vendor's 
lien.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  Allen,  for  appellants: 

The  court  should  have  granted  the  change  of 
venue. 

2  Hill's  Code,  §§  158, 159,  161. 

It  was  properlv  shown  to  the  court  that 
neither  of  the  defendants  resided  in  Clallam 
county,  or  had  ever  resided  there,  but  that,  on 
the  contrary,  all  of  the  defendants  were,  and 
had  for  many  years  been,  residents  of  Kings 
county. 

Where  property  has  been  conveyed  by  deed, 
absolute  upon  its  face,  there  is  in  this  state  no 
vendor's  lien  for  unpaid  purchase  money,  un- 
less such  lien  is  reserved  in  the  deed,  or  by 
agreement  of  the  parties. 

AhrendY.  Odiome,  118  Mass.  261,  19  Am. 
Rep.  449;  Simpson  v.  Mundee,  8  Kan.  176; 


NOTB.— As  to  the  adoption  of  the  common  law, 
see  McKennon  v.  Winn  (Okla.)  22  L.  R.  A.  601,  and 
no^  aJso  Gatton  v.  Chicaero,  R.  I.  &  P.  R.  Co. 
(Iowa)  28  L.  R.  A.  656:  and  Davis  v.  Chicago,  M.  & 
St.  P.  R.  Go.  (Wis.)  88  L.  R.  A.  664. 
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Brown  V.  Simpson,  4  Kan.  76;  Oreeno  v.  Barn- 
ard,  18  Kan.  518;  Kavffelt  v.  Boicer,  7  Serg. 

6  R.  QirBiester  v.  Oreen,  48  Pa.  96,  86  Am. 
Dec.  569;  Edminster  v.  Biggins,  6  Neb.  265; 
Philbrook  v.  Delano,  29  Me.  410;  Peck  v.  Cul- 
berson, 104  N.  C.  425;  Richards  v.  Arm^ 
Shingle  dk  Lumber  Co.  74  Mich.  57;  Bean  v^ 
Dean,  6  Conn.  285;  Arlin  v.  Brown,  44  N.  H. 
102;  Perry  v.  Grant,  10  R.  I.  834;  Wragg  v. 
Comptroller  General,  2  Desauss.  Eq.  509  ;  ^ 
Jones,  Liens,  ^§  1061  £^  seq. 

While  it  is  true  a  great  many  of  the  states 
have  adopted  the  lien,  most  all  of  them  in  later 
cases  have  lamented  the  doctrine,  and  in  a  great 
number  it  has  been  abolished  by  statute. 

Conover  v.  Warren,  6  111.  498,  41  Am.  Dec. 
196;  Hammond  y.  Peyton,  34  Minn.  629;  Porter 
V.  Dubuque,  20  Iowa,  440;  Bayley  v.  Greenleaf, 
20  U.  S.  7  Wheat.  46,  5  L.  ed.  898. 

Even  Lord  Eldon  looked  upon  the  doctrine 
with  disfavor. 

Maekreth  v.  Symmons,  15  Ves.  Jr.  329. 

Before  a  party  can  be  sued  and  a  judgment 
obtained  against  him  for  the  contract  price  of 
real  estate  it  must  be  made  to  appear  /.hat  a 
deed  to  the  property  has  been  made  and  ten- 
dered. It  is  true  that  in  the  case  at  bar  a  con- 
veyance had  been  made,  but  appellants  contend 
that  the  deed  at  its  inception  was  a  mortgage *„ 
that  it  was  executed  by  the  plaintiff  and  ac- 
cepted by  Allen  as  security.  If  this  is  so,  then 
no  subsequent  agreement,  unless  made  by  deed 
or  in  such  a  manner  as  would  satisfy  our  stat- 
ute, could  change  the  nature  of  the  convey- 
ance. 

1  Jones,  Mortg.  4th  ed.  §  340;  Henry  v.  Dafjis^ 

7  Johns.  Ch.  40;  Odell  v.  Montross,  68  N.  Y. 
500;  Smith  v.  Brand,  64  Ind.  427;  Hart  v. 
Eppstein,  71  Tex.  752;  1  Dembitz,  Land  TiUes^ 
§  96,  p.  780,  note  No.  125. 

Mr.  George  C.  Hatch*  for  respondents: 
The  grantor's  implied  lien  for  unpaid  par- 
chase  money  exists  in  this  state  by  force  of 
having  incorporated  into  its  law  the  common 
law  of  England. 

28  Am.  &  Eng.  Enc.  Law,  topic,  Vendor*^ 
Lien, 
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Smith  t.  Allen. 


ReaviSf  J.,  delivered  the  opinion  of  the 
court: 

Action  instituted  by  plaintiffs  (respondents) 
against  defendants  (appellants)  to  enforce  a 
vendor's  lien  upon  certain  real  property  in 
Clallam  county.  In  substance,  the  complaint 
IB  that  respondents  sold  and  conveyed  by  abso- 
lute deed  to  appellants  80  acres  of  land,  situ- 
ated in  Clallam  county,  and  that  defendants 
gromised  and  agreed  to  pay  the  sum  of  $1,(X)0 
1  instalments  from  time  to  time,  as  they  were 
able,  and  as  plaintiffs  needed  the  same:  that  the 
agreement  to  purchase  was  in  writing;  and 
that  defendants  paid  on  the  contract  the  sum 
of  $035.62,  and  refused  to  pay  the  balance. 
The  complaint  concludes  with  a  prayer  for 
judgment  against  the  defendants  for  the  bal- 
ance of  the  sum  alleged  to  be  due  on  the  pur- 
chase price  of  the  land,  and  that  it  be  declared 
a  first  Hen  on  the  premises,  as  a  vendor's  lien, 
and  that  the  specified  premises  be  sold  to  sat- 
isfy the  same. 

Defendants  at  the  time  of  the  commencement 
of  the  action  were  all  resideots  of  King  county, 
and  the  defendants  Allen  each  appeared  and 
demurred  to  the  complaint,  and  filed  a  motion 
to  change  the  venue  to  King  county.  Suffi- 
cient aflSdavits  showing  the  residence  of  all  the 
defendants  in  King  county,  and  also  affidavits 
of  merit,  were  at  the  same  time  filed.  The 
superior  court  denied  the  motion  for  a  change 
of  venue  on  the  around  that  the  suit  was  one 
to  enforce  a  yenaor's  lien  for  balance  due  of 
the  purchase  price  of  the  premises  conveyed 
by  respondents  to  defendant  Allen.  After 
the  demurrer  was  overruled,  the  defendants 
answered,  and  a  trial  was  had,  and  judg- 
ment for  plaintiffs,  with  a  decree  establishing 
a  yendor's  lien,  and  ordering  a  sale  of  the 
premises  before  mentioned.  The  superior 
court  evidently  overruled  the  motion  for  a 
change  of  yenue  on  the  ground  that  tbe  action 
was  local,  because  of  the  enforcement  of  a 
yendor's  lien.  Sections  158,  159,  161,  2  Hill's 
Code,  control  the  yenue  of  the  action.  The 
defendants  having  at  the  proper  time  shown 
that  they  were  residents  of  King  county,  the 
motion  to  change  the  venue  was  not  addressed 
to  the  discretion  of  the  court,  but  was  a  mat- 
ter of  right  with  the  defendants. 

The  question  of  jurisdiction  to  try  the  action 
is  determined,  not  by  the  remedy  requested, 
but  by  what  the  facts  alleged  in  the  complaint 
entitle  plaintiffs  to  receive;  and  thus  the  ques- 
tion presented  for  decision  here  is  whether 
real  property  which  has  been  conyeyed  by  ab- 
solute deed  is  subject  to  a  vendor's  lien  for 
unpaid  purchase  money,  where  no  such  lien 
has  been  reserved  by  the  deed  or  by  any  agree- 
men  t  between  the  parties.  No  case  in  this  state 
has  been  called  to  our  attention  where  the  ques- 
tioD  has  necessarily  arisen  and  been  decided 
beretof ore.  It  is  true,  the  expression '  'vendor's 
lien"  has  been  used  perhaps  a  number  of  times 
by  tbe  court,  but  where  tbe  lien  itself,  as  the 
foundation  of  a  right,  was  not  necessarily  in- 
▼olved.  The  policy  deduced  from  the  uniform 
course  of  legislation  in  this  state  relative  to 
conyeyances  of  real  estate  and  the  title  thereto 
bas  been  to  enlarge  the  scope  of  the  recorda- 
tion of  all  instruments  affecting  real  estate. 
Only  conveyances  by  deed  are  recognized,  and 
encumbrances  are  required  to  be  placed  on  rec- 
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ord.  This  is  true  of  agreements  subjecting 
real  property  to  voluntary  liens  or  encum- 
brances, as  in  the  case  of  mortgages,  and)  is 
also  required  in  that  large  class  of  claims  of 
lien  which  are  authorize  by  statute.  Eyi- 
dently  the  policy  of  our  registry  acts  is  against 
secret  liens.  Tlie  yendor's  lien,  originally,  as 
recognized  in  England,  was  devised  by  courts 
of  equity,  to  enforce  the  rights  of  a  grantor 
of  real  property  against  the  grantee,  who 
might  remain  in  possession  after  tbe  execution 
of  an  absolute  deed,  and  yet  refuse  to  pay  the 
purchase  price,  or  any  balance  remaining  due 
thereon.  The  inability  to  subject  land  by  pro- 
cess of  law  to  execution  for  a  simple-contract 
debt  was  recognized  by  the  English  chancel- 
lors as  requiring  a  remedy.  Hence  the  inven- 
tion of  a  lien  in  favor  of  the  yendor  for  the 
purchase  price  promised  to'  be  paid  for  land. 
The  yendor's  lien,  at  the  time  it  originated  and 
was  enforced,  was  also  less  inconvenient  and 
injurious  against  innocent  purchasers  or  en- 
cumbrancers of  land  in  England  than  in  this 
country.  The  general  policy  of  the  law  in 
England  did  not  facilitate  commerce  in  land,  as 
here.  The  law  there  was  rather  favorable 
towards  holding  landed  estates  together,  and 
did  not  assume  to  make  transfers  easy.  Thus 
real  estate  was  usually  improyed  and  regularly 
cultivated,  the  ownership  long  established  and 
well  known,  and  the  transfers  comparatively 
few,  and  usually  better  known  than  among 
our  people.  Here  land  is  essentially  a  subject 
of  trade  and  commerce,  transfers  are  easy  and 
simple,  and  purchasers  and  encumbrancers 
look  to  the  record  for  their  information.  Tbe 
vendor's  lien  in  England  seems  to  have  been 
involved  in  some  uncertainty,  and  its  limita- 
tions not  very  well  understood  until  tbe  case 
of  Maekreth  v.  SymmoM,  15  Ves.  Jr.  329,  de- 
cided in  1808  by  Lord  Eldon.  In  this  case  the 
learned  chancellor  thought  *Hhe  doctrine  is 
probably  derived  from  the  civil  law  aslto 
goods."  The  case,  however,  reviews  the  doc- 
trine, and  the  source  of  its  origin,  and  the  rea- 
sons and  authorities  by  which  it  is  supported. 
Tbe  final  grounds  upon  which  it  has  been 
rested  are  natural  equity,  the  supposed  inten- 
tion of  the  parties,  and  a  trust  arising  out  of 
the  unconscientiousness  of  the  vendee's  hold- 
ing the  land  without  paying  the  price.  Mr. 
Justice  Gibson  of  Pennsylvania,  in  Kauffelt  v. 
Batper,  7  Serg.  &  R.  64,  meets  this  argument 
thus:  "The  implication  that  there  is  an  inten- 
tion to  reserve  a  lien  for  the  purchase  money 
in  all  cases  where  the  parties  do  not,  by  ex- 
press acts,  evince  a  contrary  intention,  is  m  al- 
most every  case  inconsistent  with  the  truth  of 
the  fact,  and  in  all  instances,  without  excep- 
tion, in  contradiction  of  the  express  terms  of 
the  contract,  which  purports  to  be  a  conyey- 
ance  of  everything  that  can  pass."  But  the 
theory  that  a  trust  arises  out  of  the  unconsci- 
entiousness of  the  purchaser  would  construe 
the  nonperformance  of  every  promise  made  in 
consideration  of  a  conveyance  of  property  to 
the  promisor  into  a  breach  of  trust,  and  would 
attach  the  trust,  not  merely  to  the  purchase 
money  which  he  agreed  to  pay,  but  to  the  land, 
which  he  never  agreed  to  hold  for  the  benefit 
of  the  supposed  cestui  que  trust.  The  earliest 
cases  upon  this  subject  in  England  were  de- 
cided long  after  the  first  colonial  settlements 
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in  this  country.  Lord  Eldon,  in  Maekrtih  t. 
Symmcns,  15  Yes.  Jr.  829,  himself  said.  **It 
has  always  struck  me,  considering  this  subject, 
that  it  would  have  been  better  at  once  to  have 
held  that  the  lien  should  exist  in  no  case,  and 
the  vendor  should  suffer  the  consequences  of 
his  want  of  caution,  or  to  have  laid  down  the 
rule  the  other  way  so  distinctly  that  a  pur- 
chaser might  be  able  to  know  without  the 
judgment  of  a  court,  in  what  cases  it  would 
and  in  what  it  would  not  exist/'  but  felt  him- 
self obliged  to  declare,  as  the  result  of  all  the 
authorities,  that  it  was  clear  that  different 
judges  would  have  determined  the  same  case 
differently.  The  most  plausible  foundation  of 
the  English  doctrine  would  seem  to  be  that 
justice  required  that  the  vendor  should  be  ena- 
bled, by  some  form  of  judicial  process,  to 
charge  the  land,  in  the  hands  of  the  vendee, 
as  security  for  the  upaid  purchase  money.  The 
doctrine  of  vendor's  lien  has  never  been  af- 
firmed by  the  Supreme  Court  of  the  United 
States,  except  where  established  by  the  local 
law.  In  Bayley  v.  Qreenleaf,  20  U.  S.  7  Wheat. 
46,  5  L.  ed.  893.  Mr.  Chief  Justice  Mar- 
shall observes:  '*It  is  a  secret  invisible  trust, 
known  only  to  the  vendor  and  vendee  and  to 
those  to  whom  it  may  be  communicated  in 
fact.  To  the  world,  the  vendee  appears  to 
hold  the  estate,  devested  of  any  trust  wnatever; 
and  credit  is  given  to  him  in  the  confidence 
tJiat  the  property  is  his  own  in  equity,  as  well 
as  law.  A  vendor  relying  upon  this  lien 
ought  to  reduce  it  to  a  mortgage,  so  as  to  give 
notice  of  it  to  the  world.  If  he  does  not,  he  is, 
in  some  degree,  accessory  to  the  fraud  com- 
mitted on  the  public,  by  an  act  which  exhibits 
the  vendee  as  the  complete  owner  of  an  estate 
on  which  he  claims  a  secret  lien."  Says  Mr. 
Justice  Gray  in  Ahrend  v,  Odiome,  118  Mass. 
261,  19  Am.  Rep.  449:  "The  decisions  in  the 
courts  ...  in  favor  of  the  doctrine,  which 
are  collected  in  the  notes  to  2  Sugden  on  Vend- 
ors, 8th  Am.  ed.  chap.  19,  suggest  no  reasons 
and  afford  no  grounds  why  we  should  now 
for  the  first  time  adopt  in  this  commonwealth 
a  doctrine  which  has  never  been  supposed  by 
the  profession  to  be  in  force  here;  which  would 
introduce  a  new  exception  to  the  statute  of 
frauds;  which,  as  experience  elsewhere  has 


shown,  tends  to  promote  uncertainty  and  liti- 
gatioD;  and  which  appears  to  us  to  be  un- 
founded in  principle,  unsuitable  to  our  condi- 
tion and  usages,  and  uuDecessary  to  secure  the 
just  rights  of  the  parties.  If  no  third  person 
has  acquired  any  rights  in  the  land  by  bona 
fide  attachment  or  conveyance,  the  original 
vendor  may  secure  payment  of  the  debt  due 
him  for  the  purchase  money  by  the  usual  at- 
tachment on  mesne  process.  If  any  third  per- 
son has  acquired  rights  in  the  property,  there 
is  no  reason  why  equity,  any  more  than  the 
common  law,  should  interpose  to  defeat  them." 
Under  our  statutes  the  vendor  may  obtain  his 
judgment  for  the  purchase  money,  or  any  part 
thereof,  which  immediately  becomes  a  lien  of 
record  upon  the  land  sold,  and  under  execution 
be  may  have  the  land  sold  in  satisfaction  of 
hlB  judgment;  and  that,  too,  freed  from  any 
homestead  or  other  claim  of  exemption.  Thus, 
the  reason  for  the  maintenance  of  the  lien  of 
the  vendor  is  gone,  and  the  rule  has  never 
been  applicable  to  our  condition.  The  adop- 
tion of  the  common  law  of  England  by  legis- 
lative enactment  in  this  state  adopts  so  much 
of  that  law  as  is  applicable  to  our  condition, 
and  the  lien  devised  in  favor  of  the  vendor  by 
the  English  chancellors  was  inapplicable  to  the 
legislation  and  existing  conditions  in  this  state. 
Ahrendv,  Odiome,  118  Mass.  261, 19  Am.  Rep. 
449;  Simpaonr,  Mundee,  8  Ean.  172;  Brown  v. 
Simpson,  4  Kan.  76;  Oreeno  v.  Barnard,  18 
Kan.  518;  Kavffdt  v.  Bmoer,  7  Serg.  &  R.  64; 
Beister  v.  Green,  48  Pa.  96,  86  Am.  Dec.  569; 
Edmineter  v.  Biggins,  6  Neb.  265;  PhilbrookY. 
Delano,  29  Me.  410;  Peek  v.  CuJJbereon,  104  N. 
C.  425;  Richards  v.  Arms  Shingle  <fc  Lumber 
Co.  74  Mich.  57;  Dean  v.  Dean,  6  Conn.  285; 
Arlin  v.  Brown,  44  N.  H.  102;  Perry  v.  Grant, 
10  R.  I.  884;  Wragg  v.  Comptroller  General,  2 
Desauss.  Eq.  509;  Frame  v.  Sliter,  29  Or  121, 
84  L.  R.  A.  690;  2  Jones,  Liens,  §  1061. 

The  change  of  venue  from  Clallam  to  King 
county  should  have  been  granted  the  defend- 
ants. T/ie  cause  is  reversed,  with  directions  to 
the  superior  court  to  proceed  in  conformity  to 
this  decision. 

Scott*  Ch.  J.,  and  Danbar,  Anders. 
and  Gordon,  JJ.,  concur. 


MARYLAND  COURT  OF  APPEALS. 


Marion DUCKETT^r a/.,  AppU., 

V. 

NATIONAL  MECHANICS'  BANK  of  Bal- 
timore et  al. 


(- 


-Md.. 
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1.  A  check  8tatin|f  that  it  is  ''for  deposit 
to  credit  or*  a  person  named,  without 
addlDfl:  the  word  ^Trustee^*  to  his  name,  althougrhi 
it  contalDS  a  further  clause  stating  that  It  to  *^be 
balance  of  purchase  money  due  him  as  [trustee,** 
does  not  impress  the  funds  with  a  trust  so  as  to 


Note.— As  to  the  effect  of  depositing  money  in  a 
hank  in  trust  for  third  persons,  seeCunninerham  v. 
Davenport  (N.  Y.)  82  L.  R.  A  378*  and  note;  and 
Bath  Sav.  Inst.  v.  Hathom  (Me.)  32  L.  R.  A.  877. 
^  L.R.  A. 


I     prevent  a  bank  in  which  he  deposits  it  from 
crediting  the  check  to  his  indi  vidual  account. 

2.  A  check  stating^  that  it  is  for  "deposit 
to  the  credit  of**  a  person  named,  with 
the  word  "Trustee**  added  to  his  name,  is 
an  explicit  notification  to  the  bank  in  which  he 
deposits  it  that  he  is  not  the  actual  owner  of  the 
money,  and  If  the  bank  credits  it  to  his  individual 
account,  and  loss  ensues  to  the  trust  estate  by 
reason  of  his  drawing  out  the  fund  by  checks  on 
his  personal  account,  the  bank  is  liable  for  par- 
ticipation in  the  breach  of  trust. 

8*  A  bank  is  not  responsible  fbr  the  nse 
of  trust  fbnds  made  by  a  trustee  unless  It 
knowingly  participates  in  the  breach  of  trust,  or 
profits  by  the  fraud. 

4*  A  ratification  by  a  trustee  of  the  aet 
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of  a  bank  in  pladncr  to  his  individual  credit  a 
check  which  showed  on  its  face  that  It  was  due 
to  him  as  trustee  cannot  relieve  the  bank  from 
liability  to  the  trust  estate  if  the  funds  are  lost 
by  bis  checkinir  them  out  on  his  personal  ac- 
count. 

5.  A  defense  of  the  statnte  of  limita- 
tions cannot  be  Invoked  by  a  participant  in  a 
breach  of  trust  any  more  than  by  the  trustee 
himself. 

6.  The  statute  of  limitations  must  be  in- 
voked  by  plea  or  answer  in  order  to  be  available 
as  a  defense. 

(December  1«  1807.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  in  favor 
of  the  defendant  bank  in  a  suit  to  hold  it  lia- 
ble for  participation  in  a  misappropriation  of 
trust  funds.     Beversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Marion  Duekett,  Charles  H« 
Stanley,  and  David  S*  Briscoe,  for  ap- 
pellantfl: 

Equity  has  a  natural  and  primary  jurisdic- 
tion superadded  to  any  le^al  rights  that  the 
suitors  may  have,  and  concurrent  with  them, 
and  it  is  no  bar  that  an  action  at  law  may  have 
been  sustained  on  the  same  state  of  facts. 

2  Perry,  Tr.  §  848;  Smft  v.  Williams,  68 
Md.  287;  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins,  Co.  104  U.  S.  54-68,  26  L.  ed. 
6d8-698;  StewaH  v.  Baltimore  Firemen's  Ins, 
Co.  53  Md.  564. 

The  trustees  must  sue  and  not  join  the  eestvi 
que  trust  if  the  trust  is  alive. 

AheU  V.  Brown,  55  Md.  217;  &ieift  v.  Will- 
iams, 68  Md.  287. 

A  participant  in  a  breach  of  trust,  or  an  ex- 
malefieio  trustee,  cannot  plead  limitations 
against  the  rights  of  the  rightful  owner  to  re- 
cover trust  property  or  trust  funds,  because  be 
who  is  thus  placed  becomes  a  trustee,  and  not 
until  fraud  is  discovered  or  the  breach  made 
known,  if  then,  does  the  act  of  limitations  be- 
gin to  run. 

2  Perry,  Tr.  §§  828,  882, 840, 859, 861;  Code, 
art.  57.  §  18. 

The  true  owner  of  a  fund  traced  to  the  pos- 
session of  another  has  a  right  to  have  it  re- 
stored, not  as  a  debt  due  add  owing,  but  be- 
cause it  is  his  property  wrongfully  withheld 
from  him. 

Englar  v.  Offutt,  70  Md.  78;  Swift  v.  Will- 
iams,  68  Md.  287;  Central  Nat.  Bank  v.  Con- 
necticut Mut  L,  Ins.  Co,  104  U.  8.  54,  26  L. 
ed.  698;  Union  Nat,  Bank  v.  Qoetz,  138  III. 
127,  82  Am.  St.  Rep.  125,  note:  Englar  v. 
Offutt,  70  Md.  78;  Ferchen  v.  Arndt,  46  Am. 
St.  Rep.  608,  see  note,  p.  608,  26  Or.  121,  29 
L.  R.  A.  664. 

Mingling  the  trust  funds  with  his  own  is  a 
breach  of  trust. 

1  Perry,  Tr.  §  447  (1882). 

A  trustee  has  no  power  to  sell  and  dispose  of 
trust  property  for  his  own  use  and  at  his  own 
mere  will. 

Third  Nat,  Bank  ▼.  Lange,  51  Md.  144,  84 
Am.  Rep.  804. 

The  insertion  of  the  word  'trustee'  after  the 
name  of  a  stockholder  indicates  and  gives  no- 
tice of  a  trust. 

Central  Nat,  Bank  v.  Connecticut  Mut,  X. 
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Ins.  Co,  104  U.  8.  64.  26  L.  ed.  698;  &iaw  v. 
Spencer,  100  Mass.  882.  1  Am.  Rep.  115,  97 
Am.  Dec.  107;  2  Perry,  Tr.  1882,  p.  463,  §  814, 
note  2;  Stewa/rt  v.  Firemen's  Ins.  Co.  58  Md. 
578:  Lowry  v.  Commercial  dt  P.  Bank,  Taney, 
880;  Morse,  Banks  &  Banking,  §604;  Marbury 
V.  Ehien,12  Md.  216;  Jaudonv,  National  City 
Bank,  8  Blatchf.  480,  82  U.  8. 15  Wall.  165,  21 
L.  ed.  142. 

A  trustee  cannot  dispose  of  trust  funds  in  his 
hands  without  an  express  and  previous  order 
of  the  court  having  Jurisdiction  over  the  trust 

Tilly  V.  Tilly,  2  Bland,  Ch.  425;  Third  Nat, 
Bank  v.  Ixinge,  51  Md.  144,  34  Am.  Rep.  804; 
Abeil  V.  Brown,  55  Md.  228. 

Messrs.  Barton  A  Wilmer.  James  M* 
Ambler,  and  Randolph  Barton,  Jr.,  for 
appellees: 

The  rule  that  limitations  cannot  be  pleaded 
by  a  trustee  has  a  qualification  that  limits  it  to 
the  case  of  an  express  or  acknowledged  trust, 
or  a  fraudulent  collusion  with  a  trustee. 

Lewin.  Tr.  9th  ed.  p.  988. 

Limitations  will  bar  as  to  trusts  created  by 
operation  of  law,  though  it  may  not  as  to  ex- 
press trusts. 

McDoxeeU  v.  Goldsmith,  6  Md.  819,  61  Am. 
Dec.  805:  Be  Leiman,  82  Md.  225,  3  Am.  Rep. 
182;  Weaver  v.  Leiman,  52  Md.  708;  Walker 
V.  Manhattan  Bank,  25  Fed.  Rep.  255. 

The  mere  fact  that  a  trustee  deposits  and  dis- 
burses a  fund  under  his  absolute  control,  as  an 
individual,  instead  of  as  trustee,  raises  no  pre- 
sumption  that  his  conduct  is  fraudulent  or  im- 
proper. 

Kirby  v.  State,  51  Md.  888;  Mvnnerlyn  v. 
Augusta  Sav.  Bank,  88  Qh,  837;  Belles,  Banks 
and  Their  Depositors,  ^  107,  p.  Ill;  Morse, 
Banks  &  Banking,  8d  ed.  §  817,  p.  541;  Good- 
win y,  American  Nat.  Bank,  48  Conn.  567. 

Clagett  had  the  power  to  place  the  fund  to 
his  individual  account  without  any  right  or 
duty  on  the  bank's  part  to  protest:  and  his  rati- 
fication of  the  bank's  act  is  equivalent  to  a  pre- 
vious authority  to  the  bank  to  so  deposit  the 
fund. 

State  Nat.  Bank  v.  Dodge,  124  U.  S.  846,  81 
L.  ed.  463. 

Money  is  deposited  in  a  bank  by  a  trustee, 
or  subject  to  his  order,  just  as  in  the  case  of  an 
individual,  for  safe-keeping  and  for  conven- 
ience in  handlinc:,  and  not  with  the  object  of 
making  the  bank  an  overseer  over  the  trustee 
and  a  guarantor  of  his  fidelity. 

Walker  v.  Manhattan  Bank,  25  Fed.  Rep. 
255:  Bolles.  Banks  and  their  Depositors.  §;  AOe, 
p.  57;  1  Morse,  Banks  &  Banking,  8d  ed. 
^  817,  p.  540;  Central  Nat.  Bankv.  Connecticut 
Mut.  L  Ins.  Co.  104  U.  8.  63,  26  L.  ed.  698; 
Patterson  v.  Marine  Nat.  Bank,  130  Pa.  431; 
Essex  County  Chosen  Freehalders  v.  Nextark 
City  Nat,  Bank,  48  N.  J.  Eq.  53;  State  Nat, 
Bank  v.  Beilly,  124  lU.  469;  Swartwout  v. 
Mechanics'  Bank,  5  Denio,  555;  Goodwin  v. 
AmeiHcan  Nat,  Bank,  48  Conn.  567;  Smft 
V.  Williams,  68  Md.  252;  2  Dan.  Neg.  Inst. 
§  1612a;  2  Morse,  Banks  &  Banking,  §  432, 
p.  71 1 :  Munnerlyn  v.  Augusta  Sav,  Bank,  88 
Ga.  886. 

The  simple  case  of  a  bank  dealing  with  a 
trustee  depositor  and  treating  his  rights  over  a 
trust  deposit  in  his  name  just  as  those  of  an  in- 
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diyidual  having  an  individual  depcMsit,  is,  of 
course,  to  be  distinguished  from  that  of  a  bank 
attempting  to  assert  a  lien  for  a  private  debt 
due  to  itself  from  the  trustee,  asrainst  a  fund 
known  to  be  held  by  the  trustee  in  a  fiduciary 
capacity.  For  in  such  case  the  bank  would 
be  presumed  to  be  a  knowing  participant  in 
the  profits  of  a  fraud. 

See  Walker  v.  Manhattan  Bank,  25  Fed. 
Rep.  255;  Central  Nat,  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co,  104  U.  S.  64,  26  L.  ed.  698; 
Union  Stock  Yards  Nat,  Bank  v.  Gillespie^ 
137  U.  S.  431, 34  L.  ed.  728;  Bank  of  Greens- 
boro v,  Clapp,iei^,C.  482. 

If  the  trustee  pays  a  private  debt  due  the 
bank  by  a  check  upon  a  trust  fund  on  deposit 
with  it,  the  bank  is  not  necessarily  bound  to 
presume  that  the  payment  is  unlawful. 

Central  Nat,  Bank  v.  Connecticut  Mitt.  L. 
Ins,  Co.  104  U.  S.  63.  26  L.  ed.  698;  LoHng  v. 
Brodie,  134  Mass.  458. 

The  present  case,  moreover,  is  very  different 
from  that  of  a  trustee  offering  for  sale  a  note 
payable  to  him  as  trustee.  Such  a  note  is  not 
negotiable  and  one  buys  it  at  his  peril. 

Third  Nat,  Bank  v.  Lange,  51  Md.  188,  84 
Am.  Rep.  304. 

Or  from  the  case  of  a  trustee  attempting  to 
pledge  trust  property. 

8/iaw  V.  Spencer,  100  Mass.  382,  1  Am.  Rep. 
115,  97  Am.  Dec.  107;  L(mng  v.  Brodie,  184 
Mass.  470. 

Or  from  an  attempted  sale  of  stock  standing 
in  the  name  of  a  trustee. 

Marhury  v.  EMen,  72  Md.  206;  Stewart  v. 
Fireman's  Ins,  Co.  58  Md.  564;  Lowry  v.  Com- 
mercial <fe  F.  Bank,  Taney,  810. 

In  the  case  of  stock  there  is  no  presumption 
of  the  trustee's  right  to  sell. 

Marhury  v.  EhUn,  72  Md.  217. 

A  bank  account  is  meant  to  be  checked 
against. 

Central  Nat.  Bank  v.  Connecticut  Mut,  L, 
Ins,  Co.  104  U.  S.  64,  26  L.  ed.  698. 

Even  in  the  case  of  stock,  where  the  stock 
merely  stands  in  the  name  of  the  holder  as 
''trustee,"  with  nothing  else  to  indicate  the 
name  or  nature  of  the  trust,  and  no  means  of 
discovery,  by  any  reasonable  or  ordinary  in- 
quiry, the  purchaser  will  not  be  put  upon  in- 
quiiy. 

Graffin  v.  Eobb,  84  Md.  455;  Albert  y,  Balti- 
more, 2  Md.  159. 

The  cases  where  the  word  "trustee"  has  been 
held  to  put  purchasers  of  stock  upon  inquiry, 
have  been  those  in  which  the  name  and  object 
of  the  trust  were  easily  ascertainable  without 
inquirv  from  the  trustee. 

Mafbury  v.  Ehkn,  72  Md.  206;  Stewart  v. 
Firemen's  Ins,  Co,  53  Md.  564. 

Clagett  knew  of  and  approved  the  action  of 
the  bank  in  thus  entering  the  deposits,  and  if 
he  had  complete  power  to  direct  the  bank  so  to 
credit  them,  or  so  to  transfer  them  when  de- 
posited, it  can  make  no  difference  that  he  ap- 
proved and  adopted  an  act,  which  affected 
merely  the  form,  and  not  the  extent,  of  his 
control  over  the  fund,  instead  of  previously 
directing  it. 

2  Morse,  Banks  &  Banking,  §§  4405,  471; 
Bolles.  Banks  and  Their  Depositors,  §  86, 
§  41a,  p.  54;  McEwen  v.  Davis,  39  Ind.  112; 
StaU  Nat.  Bank  v.  Dodffe,  124  U.  S.  838,  334, 
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81  L.  ed.  458, 462;  Neff  v.  Greene  County  Nat, 
Bank,  89  Mo.  581;  RisUy  v.  Phenix  Bank,  83 
N.  Y.  328, 88  Am.  Rep.  421. 

Ratification  is  equivalent  to  a  previous  au- 
thority. 

1  Dan.  Neg.  Inst.  §  818,  p.  237. 

McSherry,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  proceedings  had  their  origin  in  a  bill 
filed  by  the  appellants  against  the  appellees  in 
the  circuit  court  of  Baltimore  city.  The  ap- 
pellants are  trustees,  who  were  appointed  by 
an  order  of  the  circuit  court  for  Prince 
George's  county  in  the  place  and  stead  of 
Henry  W.  Clagett,  the  survivor  of  three  trus- 
tees named  in  the  will  of  John  D.  Bowling. 
To  these  latter — the  testamentary  trustees — 
certain  funds  were  bequeathed  by  Mr.  Bowl- 
ing, to  be  held  in  trust  for  the  purposes  desig- 
nated  in  the  will;  but  as  those  purposes  have 
no  relation  whatever  to  the  questions  presented 
on  the  record  they  need  not  be  alluded  to  here. 
It  Is  only  necessary  to  state  that  the  funds  now 
in  controversy  formed  part  of  the  corpus  of 
that  trust  estate.  Upon  the  death  of  his  asso- 
ciates Clagett  became,  under  a  decree  of  the 
circuit  court  for  Prince  (Jeorge's  county,  sole 
trustee,  and  thereafter,  having  made  default  to 
the  trust  estate,  was  in  due  course  removed, 
and  the  appellants  were  immediately  appointed 
to  dischare^e  the  trust  created  by  the  will  of 
Mr.  Bowling.  Amongst  the  investments  be- 
longing to  the  trust  estate  in  the  hands  of 
Clagett  were  two  mortgages,  each  for  $2,000, 
one  due  by  Thomas  S.  Duckett  and  the  other 
by  Washington  J.  Beall.  The  mortgage  given 
by  Beall  was  foreclosed  by  Clagett  after  he  be- 
came sole  trustee,  and  the  money  realized  from 
the  sale  was  paid  to  him  through  Mr.  Charles 
H.  Stanley.  The  payment  was  made  by  Mr. 
Stanley's  check  which  reads  as  follows: 

Laurel.  Md.,  February  13,  1892. 

Citizens'  National  Bank: 

Pay  to  the  order  of  James  Scott,  cashier, 
$2,000,  two  thousand  dollars,  for  deposit  to 
credit  of  Henry  W.  Clagett,  being  the  balance 
of  purchase  money  due  him  as  trustee  from 
John  R.  Coale.  C.  H.  Stanley. 

When  the  Duckett  mortgage  matured  the 
amount  secured  by  it  was  paid  to  Clagett 
through  Mr.  Stanley  by  a  check  in  these  words: 

State  of  Maryland. 
Citizens'  National  Bank  of  Laurel,  Laurel, 
Maryland,  September  17,  1892: 

Pay  to  the  order  of  Jamas  Scott,  cashier, 
$2,024.80,  two  thousand  and  twenty-four  and 
thirtv  one  hundredths  dollars,  to  deposit  to  the 
credit  of  Henry  W.  Clagett,  trustee. 

C.  H.  Stanley. 

Both  of  these  checks  were  deposited  in  the 
National  Mechanics'  Bank  of  Baltimore  where 
Clagett  kept  an  individual  or  personal  account 
and  the  proceeds  of  each  were  carried  to  his 
credit  in  that  account.  Clagett  in  his  capacity 
as  trustee  had  no  account  with  the  bank.  The 
individual  account  of  Clagett,  including  the 
proceeds  of  the  two  checks  just  transcribed, 
was  drawn  on  from  time  to  time  by  him,  and 
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jifter  his  removal  as  trustee  it  was  discovered 
that  these  funds  had  been  dissipated  and  spent. 
Clagett  was  and  still  is  insolvent.  The  new 
trustees— the  present  appellants— made  demand 
.upon  the  National  Mechanics'  Bank  for  a  resti- 
tution of  the  amount  of  the  two  checks,  claim- 
ing that  the  bank  was  accountable  therefor 
because  it  had  wrongfully  placed  the  proceeds 
thereof  to  Clagett's  individual  account  instead 
of  to  his  account  as  trustee,  and  had  thereby 
aided  and  participated  in  his  breach  of  trust; 
and  to  enforce  that  demand  they  filed  the  pend- 
ing bill  against  the  bank  and  Clagett.  Upon 
jfinal  hearing  the  circuit  court  of  Baltimore 
city  decreed  that  the  bank  was  not  liable  and 
dismissed  the  bill;  whereupon  this  appeal  was 
taken. 

The  ultimate  inquiry  is,  whether  under  the 
circumstances  statcnl  the  bank  is  liable  to  make 
good  to  the  new  trustees  the  amounts  of  these 
two  checks.  In  addition ,  there  are  subordinate 
questions  arising  by  way  of  defense,  that  will 
be  disposed  of  after  the  main  one  has  been 
dealt  with. 

There  can  be  no  dispute  that  as  a  general 
principle  all  persons  who  knowingly  partici- 
pate or  aid  in  committing  a  breach  of  trust  are 
fesponsible  for  the  wrong,  and  may  be  com- 
pelled to  replace  the  fund  which  they  have 
been  instrumental  in  diverting.  Every  viola- 
tion by  a  trustee  of  a  duty  which  equity  lays 
upon  him, whether  wilful  or  fraudulent,  or  done 
through  negligence,  or  arising  through  mere 
oversight  or  forgetfulness,  is  a  breach  of  trust; 
2  Pom.  Eq.  Jur.  §  1079.  There  is  in  such  in- 
stances DO  primary  or  secondary  liability  as 
respects  the  parties  guilty  of,  or  participating 
in,  the  breach  of  trust;  because  all  are  equally 
amenable.  That  a  breach  of  trust  was  com- 
mitted by  Clagett  does  not  admit  of  a  doubt. 
The  defaulting  trustee  was  removed  because  he 
was  a  defaulter.  He  unquestionably  received 
the  proceeds  of  these  two  checks,  and  those 
proceeds  formed  part  of  the  carpus  of  the  trust 
estate  which  it  was  his  imperative  duty  to  pre- 
serve intact.  Instead  of  performing  that  duty, 
he  spent  the  funds — they  have  disappeared, 
and  he  has  not  explained  what  he  did  with 
them — and  it  can  make  no  difference  for  what 
purpose  he  did  spend  them,  if  by  spending 
tbem  he  impaired  the  eorpvs  of  the  trust  es- 
tate; and  that  he  did  impair  the  corpus  of  the 
trust  estate  no  one  pretends  to  denv.  Whoever 
knowingly  aided  him,  or  knowingly  partici- 
pated with  him  in  misapplying  that  fund,  is, 
by  reason  of  so  aiding  and  so  participating, 
equally  liable  with  him  to  make  the  fund  good 
by  restoring  it  to  the  trust  estate;  2  Pom.  Eq. 
Jur.  ^  1079.  If  the  bank  knowingly  aided  and 
participated  in  Clagett's  breach  of  trust,  then 
the  bank  is,  beyond  dispute,  as  responsible  to 
the  new  trustees  as  is  the  defaulting  trustee 
himself.  This  liability  of  the  bank  depends, 
however,  altogether  upon  the  contingency  that 
it  knowingly  aided  the  trustee,  Clagett,  to 
commit  the  default  of  which  he  was  undenia- 
bly guilty.  If  without  knowledj^  of  Clagett's 
misconduct,  or  if  without  sufficient  notice  to 
put  it  on  inquiry  that  would  have  enabled  it  to 
ascertain  that  Clagett  was  mingling  with  his 
iodividual  deposits,  and  using  as  his  own, 
money  that  the  bank  knew  or  had  the  means 
of  knowing  was  trust  money;  or  if  it  was 
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merely  the  innocent  agency  through  which, 
without  fault  or  negligence  on  its  pari,  Clagett 
depleted  the  trust  estate,  then  it  was  not  guilty 
of  aiding  him  in  misappropriating  the  trust 
fund,  and  is  not  liable  to  restore  it.  In  seeking, 
then,  to  solve  the  principal  inquiry,  we  must 
look  to  the  record  for  the  evidence  which  will 
fasten  on  the  bank  this  knowledge  or  notice,  if 
in  fact  it  possessed  such  knowledge  or  notice. 

At  the  outset  it  ought  to  be  noted  that  there 
is  a  marked  difference  between  the  phraseology 
and  the  legal  effect  of  the  two  checks  already 
set  forth.  The  one  is  payable  to  Scott,  cashier, 
for  deposit  to  the  credit  of  Clagett  personally 
— ^that  is,  not  in  his  capacity  as  trustee — though  . 
there  is  a  memorandum  added  of  which  we 
will  speak  in  a  moment.  The  other  check  is 
payable  to  Scott,  cashier,  "to  deposit  to  the 
credit  of  Henry  W.  Clagett,  trustee."  Apart 
from  these  two  checks  and  the  information 
which  they  themselves  by  their  terms  imparted, 
there  is  no  pretense  that  the  bank  had  any  no- 
tice or  knowledge  that  the  funds  collected  on 
them  belonged  to  or  formed  part  of  any  trust 
estate,  or  were  oth6r  than  Clagett's  own  indi- 
vidual property.  As  a  consequence  we  are  re- 
stricted to  the  checks  alone  in  determining 
whether  the  bank  is  liable. 

It  is  true,  undoubtedly,  that  a  bank  is  bound 
to  honor  the  checks  of  its  customer,  so  long  as 
he  has  funds  on  deposit  to  his  credit,  unless 
such  funds  are  intercepted  by  a  garnishment 
or  other  like  process,  or  are  held  under  the 
bank's  right  of  setoff.  It  is  equally  true  that 
whenever  money  is  placed  in  bank  on  deposit 
and  the  bank's  officers  are  unaware  that  the 
fund  does  not  belong  to  the  person  depositing 
it,  the  bank,  upon  paying  the  fund  out  on  the 
depositor's  check,  will  be  free  from  liability 
even  though  it  should  afterwards  turn  out 
that  the  fund  in  reality  belonged  to  someone 
else  than  the  individual  who  deposited  it.  It 
is  immaterial,  so  far  as  respects  the  duty  of  the 
bank  to  the  depositor,  in  what  capacity  the  * 
depositor  holds  or  possesseslthe  fund  which  he 
places  on  deposit.  The  obligation  of  the  bank 
IS  simply  to  keep  the  fund  safely  and  to  re- 
turn it  to  the  proper  person,  or  to  pay  it  to 
his  order.  If  it  be  deposited  by  on«  as  trus- 
tee, the  depositor,  as  trustee,  has  the  right  to 
withdraw  it,  and  the  bank,  in  the  absence  of 
knowledge  or  notice  to  the  contrary,  would 
be  bound  to  assume  that  the  trustee  would 
appropriate  the  money,  when  drawn,  to  a 
proper  use.  Any  other  rule  would  throw 
upon  a  bank  the  duty  of  inquiring  as  to  the 
appropriation,  made  of  every  fund  deposited 
by  a  trustee  or  other  like  fiduciary;  and  the 
imposition  of  such  a  duty  would  practically 
put  an  end  to  the  banking  business,  because 
no  bank  could  possibly  conduct  business  if, 
without  fault  on  its  part,  it  were  held  account- 
able for  the  misconduct  or  malversations  of  its 
depositors  who  occupy  some  fiduciary  relation 
to  the  fund  placed  by  them  with  the  bank. 
In  the  absence  of  notice  or  knowledge  a  bank 
cannot  question  the  right  of  its  customer  to 
withdraw  funds,  nor  refuse  (except  in  the  in- 
stances already  noted)  to  honor  his  demands 
by  check;  and,  therefore,  even  though  the  de- 
posit be  to  the  customer's  credit  in  trust,  the 
bank  is  under  no  obligation  to  look  after  the 
appropriation  of  the  trust  funds  when  with- 
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drawn,  or  to  protect  the  trust  by  setting  up  a 
ju8  ^«raf  against  a  demand.  But  if  the  bank 
has  notice  or  knowledge  that  a  breach  of  trust 
is  bein^  committed  by  an  improper  withdrawal 
of  funds,  or  if  it  participates  in  the  profits  or 
fruits  of  the  fraud,  then  it  will  be  undoubtedly 
liable.  In  support  of  these  general  principles, 
if  support  they  need  at  all,  we  may  refer  to 
Munnerlyn  v.  Augusta  8av.  Bank,  88  Ga.  838; 
State  Nat.  Bank  y.  BeiUy,  124  111.  464;  Euex 
County  Chosen  Freeholders  v,  Newark  City  Nat, 
Bank,  48  N.  J.  Eq.  51,  all  cited  in  8  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  888,  884;  Walker 
y.  Manhattan  Bank,  25  Fed.  Kep.  255;  1 
Morse,  Banks  &  BanMng,  §  817;  Stoifl  y. 
WiUiams,  68  Md.  287. 

As  the  bank,  then,  would  not  be  responsible 
for  the  use  made  of  the  trust  funds  by  the 
trustee  unless  it  knowingly  participated  in  a 
breach  of  trust  or  profitea  by  the  fraud,  do 
the  checks,  as  we  have  said,  the  only  eyidence 
in  the  record  on  this  branch  of  the  case,  show 
that  the  bank  is  liable  ?  As  respects  the  first 
check  representing  the  proceeds  of  the  fore- 
closure 01  the  Beall  mortgage,  we  are  of  opin- 
ion that  there  is  no  liability  on  the  part  of  the 
bank.  It  will  be  remembered  that  this  particu- 
lar check  was  not  made  payable  to  Clagett, 
as  trustee,  nor,  bein^  payable  to  Scott,  cashier, 
were  the  proceeds  directed  to  be  placed  to  the 
credit  of  Olagett,  trustee.  In  placing  the 
proceeds  to  the  indiyidual  credit  of  Olagett, 
the  bank  did  Just  precisely  the  thing  it  was 
directed  on  the  face  of  the  check  to  do.  In 
doing  this,  it  yiolated  no  duty  to  anyone,  un- 
less the  addition  of  the  words  "being  the 
balance  of  purchase  money  due  him  as  trustee 
from  John  R.  Coale,"  controlled  the  explicit 
direction  in  the  bod^  of  the  check  to  deposit 
the  fund  to  the  credit  of  Clagett  indiyidually, 
and  gaye  the  bank  notice  that  instead  of  do- 
ing what  the  check  required  should  be  done, 
it  must  do  something  it  was  not  instructed 
'to  do  at  all,  viz,:  place  the  funds  to  the  credit 
of  Clagett,  as  trustee.  Mr.t  Stanley's  check 
was  drawn,  not  on  the  National  Mechanics' 
Bank,  but  upon  the  Citizens'  National  Bank  of 
Laurel;  and  the  memorandum  descriptiye  of 
what  the  funds  were  or  the  source  from  whence 
they  came  was  neither  an  instruction  to  the 
Mechanics'  Bank,  through  which  the  check 
passed,  as  to  the  account  in  which  these 
funds,  when  collected  from  the  Citizens'  Bank 
should  be  credited  in  the  Mechanics'  Bank,  to 
Claeett;  nor  was  it  a  notification  to  the  Mechan- 
ics'Bank  that  the  funds  were  impressed  with  a 
trust  that  would  be  inyaded  by  their  being  car- 
ried to  Clagett's  indiyidual  credit.  On  the  con- 
trary, the  specific  instruction  on  the  face  of 
the  check  was  to  credit  Clagett  individually 
with  the  proceeds,  whatever  the  origin  or 
ultimate  use  of  tiiese  proceeds  might  be.  This 
memorandum  imposed  no  duty  on  the  Mechan- 
ics' Bank,  and  operated  only  to  subserve  the 
convenience  of  the  drawer  of  the  check.  In 
the  case  of  StaU  Nat,  Bank  v.  Dodge,  124  U. 
S.  888.  81 L.  ed.  458,  it  appeared  that  the  clerk 
of  the  United  States  district  court  for  the 
southern  district  of  Illinois  deposited  with  the 
State  National  Bank  the  funds  belonging  to 
the  registry  of  the  court  Whenever  a  deposit 
was  made  it  was  accompanied  bv  a  deposit 
ticket,  giving  the  number  of  the  bankruptcy 
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case  to  which  the  fund  belonged,  and  a  cor- 
responding entry  was  made  upon  the  books 
of  the  bank  indicating  that  a  particular  de- 
posit belonged  to  a  particular  case  designated 
by  its  number.  All  this  was  fully  understood 
by  the  officers  of  the  bank.  When  checks 
signed  by  the  clerk  and  countersigned  by  the 
judge  were  drawn  upon  this  account,  the  num- 
ber of  the  case  to  which  the  fund  to  be  paid 
on  the  check  belonged  was  written  on  the  up- 
per right-hand  corner  of  the  check,  following 
the  words  "Case  No."  Numerous  deposits 
were  made  in  many  cases,  but  each  and  every 
deposit  showed  the  number  of  the  case,  and 
consequentiy  identified  the  case  to  which  each 
deposit  actually  belonged.  Many  checks  were 
drawn  upon  and  paid  by  the  bank  in  cases 
in  which  no  deposits  "had  been  made  by  the 
clerk  at  all  and  the  checks  themselves  showed 
by  the  case  numbers  written  on  the  top  right- 
hand  corners  that  no  deposit  belonging  to 
those  cases  had  ever  been  received,  because 
there  were  no  deposits  credited  to  the  cases 
bearing  those  numbers.  In  consequence  of 
the  bank  haying  paid  various  checks  bearing 
case  numbers  to  the  credit  of  which  cases  no 
deposits  had  ever  been  made,  the  entire  sum 
of  the  credit  of  the  whole  account  was  checked 
out  before  Dodge,  to  whom  several  checks 
were  ffiven  in  the  distribution  of  the  assets  of 
a  particular  estate,  received  his  checks  and  pre- 
sented them  to  the  bank  for  payment.  In  the 
case  in  which  Dodge  was  interested  as  a  cred- 
itor of  a  bankrupt,  there  had  been  deposited, 
as  shown  by  the  deposit  tickets  and  by  the 
entry  of  the  case  number  on  the  bank's  books,, 
more  than  sufficient  to  pay  the  checks  held  by 
Dodge,  as  well  as  all  other  checks  delivered 
to  other  creditors  of  the  same  bankrupt;  but 
because  the  bank  had  paid  out  the  funds  be- 
longing to  this  case,  on  checks  bearing  the 
numbers  of  other  and  different  cases,  as  to 
which  latter  cases  there  had  been  no  deposits 
made  at  all.  there  were  no  funds  in  bank  to  the 
credit  of  the  registry  with  which  to  pay  the 
checks  held  by  Dodge,  and  the  bank  refused 
to  pay  them.  Dodge  brought  suit  against 
the  bank,  and  bases  his  claim  to  recover  on 
the  distinct  ^ound  that  the  bank  had  actual 
notice  from  Us  own  books  as  to  what  estates 
had  funds  on  deposit,  and  had  actual  notice 
on  the  face  of  every  check  drawn  in  a  case 
from  which  no  funds  had  been  received,  that 
there  were  no  funds  on  deposit  applicable  to 
the  payment  of  such  checks,  and  that,  conse- 
quently, when  it  paid  those  checks  it  paid 
Uiem  knowingly  out  of  the  funds  belonginflr 
to  other  and  different  cases  or  estates,  and 
was  bound  to  honor  the  checks  held  by  Dodge,, 
as  they  were  drawn  against  funds  which  had 
been  actually  deposited  as  part  of  the  assets  of 
the  bankrapt  estate  of  which  he  was  creditor. 
But  the  supreme  court  held  that,  "no  bank  is 
bound  to  take  notice  of  memoranda  and  figures 
upon  the  margin  of  a  check,  which  a  depo- 
sitor places  there  merely  for  his  own  con- 
venience, to  preserve  information  for  his  own 
benefit;  and  in  such  case,  the  memoranda  and 
figures  are  not  a  notice  to  the  bank  that  the 
particular  check  is  to  be  paid  only  from  a 
particular  fund.  So,  too,  a  mark  on  a  deposit 
ticket,  if  intended  to  require  a  particular  de- 
posit to  be  kept  separate  from  all  other  depos- 
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Its  placed  to  the  credit  of  the  same  depositor, 
must  be  in  the  shape  of  a  plain  direction,  if 
such  a  duty  is  to  be  imposed  on  the  bank." 
The  court  likewise  held  that  "the  bank  had  a 
right  to  assume  that  these  memoranda  of  num- 
bers in  the  deposits  and  in  the  checks  were 
merely  for  the  convenience  of  the  court  and 
its  officers."  Dodge  was  accordingly  denied  a 
recovery. 

Unless  we  give  to  the  memorandum  made  by 
Mr.  Stanley  for  his  own  convenience  on  the 
first  check,  an  effect  which  the  supreme  court 
declined  to  give  to  a  much  more  significant 
memorandum  contained  in  the  checks  deliv- 
ered to  Dodge,  we  must  hold  that  the  Mechan- 
ics Bank,  by  carrying  to  the  personal  credit  of 
Clagett,  the  proceeds  of  the  check  representing 
the  avails  of  the  Beall  foreclosure  did  no  act 
that  made  it  liable  to  the  Bowling  trust  estate 
for  the  misappropriation  of  those  particular 
proceeds  by  the  deposed  trustee.  And  this  is 
so  because  the  memorandum  could  not  operate 
to  qualify  the  risht  of  Claeett  to  receive  the 
funds  individually  and  the  bank  did  no  wrong 
in  placing  them  to  his  credit  in  the  capacity  in 
which  he  was  obviously  authorized  to  receive 
them.  The  bank  having,  therefore,  rightfully 
entered  the  proceeds  of  the  first  check  to 
Clagett's  individual  credit,  he  was  entitled  to 
draw  them  out  so  far  as  the  bank  was  con- 
cerned, and  the  bank  was  under  no  obligation 
and  had  no  authority  to  interfere  with  him  in 
doing  80. 

Precisely  for  the  reasons  that  the  bank  is  not 
responsible  for  the  misappropriation  of  the 
proceeds  of  the  first  check,  it  is  liable  to  the 
new  trustees  for  the  misapplication  by  Clagett 
of  the  fund  collected  by  it  on  the  second  check. 
The  second,  or  Duckett  check,  in  terms 
directed  the  cashier  of  the  Mechanics  Bank  "to 
deposit"  the  $2,024.80  **to  the  credit  of  Henry 
W.  Clagett.  'trustee.'"  This  was  an  explicit 
notification  to  the  bank  that  Clagett  was  not  the 
actual  owner  of  the  money.  Bundy  v.  Monti- 
cello,  84  Ind.  119;  8  Am.  &  Eng.  £nc.  Law,  2d 
ed.  p.  882.  It  was  an  equally^'expllcit  instruc- 
tion to  the  bank  not  to  place  the  funds  to  the 
credit  of  Olagett's  personal  account.  It  was 
consequently  more  than  a  mere  memorandum 
made  for  the  convenience  of  the  drawer  of  the 
check.  Knowing  that  the  money  was  not 
Clagett's,  but  that  it  was  payable  to  him,  and 
to  be  deposited  to  his  credit  as  trustee,  the  bank 
had  no  authority  to  place  it  to  his  individual 
credit  (American  Exch,  Nat,  Bank  v.  Loretta 
Gold  6b  a,  Min,  Co,  165  111.  109);  and  if  loss 
ensued  by  reason  of  Clagett  drawing  the  fund 
out  by  checks  on  his  personal  account,  the 
bank  is  liable  to  make  restitution  to  the  trust 
estate.  The  bank  in  the  eye  of  the  law  partici 
pated  in  the  breach  of  trust  of  which  Clagett 
was  guilty.  In  fact,  the  bank  took  the  first 
step  that  ended  in  the  spoliation  of  the  trust. 
Its  act  in  placing  distinctly  marked  trust  funds 
to  the  personal  credit  of  Clagett  was  obviously 
wrongful,  and  it  must  bear  the  resulting  con- 
sequences. It  is  no  answer  to  say  that  had  the 
bank  obeyed  the  direction  given  to  it,  and  had 
it  opened  an  account  in  the  name  of  Clagett  as 
trustee,  and  credited  that  account  with  these 
funds,  still  Clagett  could  have  withdrawn  them 
on  checks  appropriately  signed,  and  could  then 
have  misapplied  the  money  without  involving 
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the  bank  in  any  liability.  This  is  no  answer,, 
simply  because  what  might  have  been  done  was 
not  done.  Had  the  bank  opened  the  account 
for  this  fund  in  the  name  of  Clagett,  trustee, 
instead  of  entering  the  ?redit  to  his  personal 
account,  it  would  have  done  what  it  was  its 
plain  duty  to  do,  and  it  would  not  have  been 
guilty  of  the  error  which  it  did  commit.  Had 
It  done  its  duty,  and  had  Clagett  afterwards 
withdrawn  the  money,  as  he  might  have  done,, 
and  had  he  then  misapplied  it  without  the  co- 
operation of  the  bank,  there  would  have  been 
no  liability  incurred  by  the  bank  at  all.  But 
this  was  not  done,  and  the  failure  of  the  bank 
to  do  what  it  ought  to  have  done  cannot  bo 
treated  as  tantamount  to  the  thing  that  it  did 
do  unless  contraries  are  equivalent  of  each, 
other.  What  it  ought  to  have  done  is  not  what 
it  did  do,  and  it  cannot  escape  liability  upon 
the  mere  conjecture  that  what  did  happen 
to  the  funds  might  have  also  happened  had 
the  bank  not  been  derelict  in  its  dealings  with 
those  funds. 

It  has,  however,  been  insisted  that  Clagett, 
knowing  that  the  bank  had  wrongfully  placed 
trust  funds  to  his  individual  credit,  ratilQed  that 
wrongful  act  by  his  subsequent  conduct,  and 
as  his  ratification  was  equivalent  to  a  prior  di- 
rection to  do  what  was  done,  the  bank  is  not 
answerable.  Both  Clagett  and  the  bank  par- 
ticipated in  the  wrong  with  respect  to  the  pro- 
ceeds of  the  Duckett  mortgage.  Because  they 
both  did  wrong  they  are  both  accountable  for 
it.  But  the  contention  is,  if  one  of  two 
wrongdoers  who  reaps  the  fruits  of  the  joint 
wrongful  acts  ratifies  what  his  accomplice  haa 
done,  that  accomplice  is  thereby  released  and 
exculpated.  This,  of  course,  is  not  the  bald 
form  in  which  the  rather  ingenious  ar<rument 
advanced  to  support  the  contention  is  presented; 
but,  reduced  to  its  last. analysis,  it  comes  to 
that  startling  proposition.  The  wrong  was. 
done,  not  to  the  trustee,  but  to  the  trust  estate. 
As  between  the  bank  and  the  trustee,  his  ratifi- 
cation of  its  act  might  bind  him;  but  upon 
what  principle  can  such  a  ratification  bind  the- 
beneficiaries  of  the  trust,  who  have  been  in- 
jured by  the  joint  breach  of  trust  on  the  part 
of  the  bank  and  the  trustee?  No  ratification 
by  the  trustee  of  the  bank's  participation  in 
the  breach  of  trust  can  possibly  affect  in  any 
way  the  •  bank's  accountability  to  the  new 
trustees. 

As  to  the  statute  of  limitations  it  is  only 
necessary  to  say  that  a  participant  in  a  breach, 
of  trust  cannot,  any  more  than  can  the  trustee 
himself,  invoke  that  defense.  2  Pom.  Eq.  Jur. 
§  1080.  Even  if  the  statute  applied,  to  be 
availed  of  as  a  defense  it  must  be  invoked  by 
either  as  a  plea  or  an  answer.  AUender  v. 
Trinity  G/mrch,  8  Gill,  166.  The  answer  of 
the  bank  relies  on  limitations  only  as  against 
the  claim  for  $2,000,  which  is  not  the  claim  for 
$2,024.30  collected  on  the  check  given  in  pay 
ment  of  the  Duckett  mortgage  debt — and  that 
is  the  claim  for  which  we  huld  the  bank  liable. 
So  in  fact  the  statute  is  pleaded  against  the 
claim  that  the  bank  is  not  liable  for  and  is  not 
pleaded  against  the  claim  for  which  it  is  re- 
sponsible. 

We  have  made  no  allusion  to  a  line  of  cases 
of  which  Third  Nat.  Bank  v.  Lange.  51  Md. 
188,  84  Am.  Rep.  804;  Marbury  v.  Ehlen,  72; 
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Md.  206,  and  Stewart  v.  Firemen's  Im.  Oo,  58 
Md.  564,  are  illustrations;  because  the  princi- 
ples applied  in  that  group  of  decisions  have  no 
relation  to  the  questions  involved  in  the  record 
now  before  us.  The  sale  of  a  promissory  note 
payable  to  a  trustee — and  therefore  a  non-nego- 
tiable note — or  the  transfer  of  a  certificate  of 
stock,  standing  in  the  name  of  an  individual  as 
trustee,  is  quite  a  different  thing  from  the 
payment  of  a  check  drawn  by  a  trustee, 
-on  an  account  standing?  to  his  credit  as 
trustee  in  a  bank.  Where  certicates  of 
fltocks  are  held  in  trust,  and  on  their 
face  indicate  that  they  are  so  held,  the  bank  or 
other  corporation,  is  bound  before  suffering 
-them  to  be  transferred  on  the  books  of  the  cor- 

§  oration,  to  know,  or  at  least  to  use  proper 
iligence  to  ascertain,  that  the  trustee  has  au- 
thority to  make  the  transfer;  whereas  in  the 
'Case  of  a  deposit  the  relation  of  debtor  and 
•creditor  is  created  in  the  capacity  in  which  the 


deposit  is  made,  and  the  bank's  duty  is  to  pay 
out  the  fund  to  or  upon  the  order  of  the  person 
making  the  deposit  when  the  check  is  properly 
signed,  without  looking  to  the  application  of 
the  fund;  and  it  incurs  no  responsibility  bv  so 
doing  unless  it  knowingly  participates  in  a 
breach  of  trust  or  itself  reaps  the  fruit  tnere- 
of. 

We  hold,  then,  on  the  entire  case,  that  the 
bank  is  accountable  for  the  sum  of  $2,024.80 
— the  amount  of  the  check  dated  September 
17,  1892,  with  interest  thereon  from  the  date  of 
the  deposit  of  the  proceeds  to  thci  credit  of 
Clagett's  individual  account,  and  that  it  is  not 
liable  for  the  proceeds  of  the  other  check. 

The  decree  dismissing  the  bill  of  complaint 
will  accordingly  be  reversed,  and  the  cause  will 
be  remanded  that  a  new  decree  may  be  passed 
conforming  to  this  opinion. 

Decree  reversed  with  casts  above  and  below,  and 
cause  remanded. 


KANSAS  SUPREME  COURT. 


TOPEKA    WATER   COMPANY,    Mff.  in 
Err,, 

V. 

Kate  J.  WHITING. 
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*  1  •  The  fkct  that  a  municipality  confers 
upon  a  water  company  the  ri^ht  to 
place  its  liydrants!in  the  streets*  and  to 

open  them  for  the  purpose  of  flushlDsr  Its  mains, 
frlves  the  company  no  HceDse  or  right  to  flush  at 
such  times  and  in  such  a  manner  as  to  unneces- 
sarily impede  travel  or  imperil  the  safety  of  those 
passing  and  repassing  over  the  street. 
8*    The  license  to  Hush  carried  with  it  the 
obligation  to  do  so  with  reasonable  care  and  a  due 
regard  for  the  rights  of  others. 
8.   The  testimony  examined,  and  held,  that 
.    it  tends  to  show  that  an  open  hydrant,  from 
which  water  was  thrown  about  10  feet  into  the 
street,  with  considerable  noise  and  spray.  Is  cal- 
culated to  frighten  ordinarily  gentle  horses. 

4.  In  view  of  this  ftkct  it  was  the  duty  of 
the  water  company  to  adopt  such  precautions 
and  exercise  such  care  in  flushing  its  mains  as  an 
ordinarily  discreet  and  prudent  person  would 
adopt  and  exercise  under  like  circumstances  for 
the  protection  and  safety  of  those  traveling  upon 
the  street. 

5.  Ordinarily,  it  is  a  question  of  fl&ct  in 
each  case  whether  the  precautions  taken  and  the 
care  exercised  are  sufficient  to  warn  and  protect 
travelers  who  are  using  ordinary  care. 

6.  Persons  using^  a  ^  street  which  is  in 
constant  use,  and  when  their  attention  has 
not  been  called  to  any  obstructions  or  perils 
thereon,  have  a  right  to  presume  that  the  street 

*Headnotes  by  Johnston,  J. 


Note.— As  to  the  liability  for  injuries  caused  by 
"horses  becoming  frightened  on  a  highway,  see 
Bowes  V.  Boston  (Mass.)  16  L.  R.  A.  365,  and  note; 

iso  Kieffer  v.  Hummelstown  (Pa.)  17  L.  R.  A.  217. 
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is  reasonably  safe  for  ordinary  travel.  While 
they  must  act  with  reasonable  care,  they  are  not 
required  to  keep  their  eyes  upon  the  pavement 
continuously,  watching  for  obstructions  or  pit- 
falls. 
7.  Upon  examination  of  the  testimony 
it  is  held,  that  the  question  whether  the  plaintiff 
below  was  in  the  exercise  of  due  care  when  her 
horse  was  frightened,  and  the  injury  inflicted, 
was  fairly  a  question  for  the  Jury,  and  the  find- 
ing in  her  favor  upon  the  question  Is  oonolusive. 

(November  6, 1807.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  W.  Mulvane  and  K.  H. 
Loomist  for  plaintiff  in  error: 

There  was  no  negligence  upon  the  part  of 
defendant,  and  its  demurrer  to  the  evidence 
should  have  been  sustained,  and  its  request  for 
an  instruction  in  its  favor  should  have  been 
granted. 

Morton  V.  Frankfort,  55  Me.  46;  Macomber 
V.  Nichols,  84  Mich.  212,  22  Am.  Rep.  522; 
Cowan  V.  Muskegon  R.  Co.  84  Mich.  588;  Sin- 
clair V.  Baltimore,  59  Md.  592:  Welsh  v.  WU- 
son,  101  N.  y.  264,  54  Am.  Rep.  698;  Dubois 
V.  Kingston,  102  N.  Y.  219,  55  Am.  Rep.  804; 
Agnew  v.  Corunna,  55  Mich.  481,  54  Am.  Rep. 
888;  Lobergy.Amherst,myf\&.e^\  (/Raurke 
V.  Monroe,  98  Mich.  520. 

The  plaintiff  and  her  sister,  who  was  drivings 
were  both  chargeable  with  contributory  negli- 
gence. 

Bobb  V.  ConneUsviUe,  187  Pa.  42;  Barnes  v. 
Sowden,  119  Pa.  58;  King  v.  Thompson,  87  Pa. 
865,  30  Am.  Rep.  864;  Dubois  v.  Kingston,  102 
N.  Y.  219,  55  Am.  Rep.  804;  Butterfidd  v. 
Forrester,  11  East,  60;  Barker  v.  Savage,  45  N. 
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T.  191,  6  Am.  Rep.  06;  PlymoutJi  v.  MUner, 
117  Ind.  324;  Evans  v.  Adams  Exp,  Co,  122 
iDd.  362,  7  L.  R.  A.  678. 

The  court  erred  in  instructing  the  jury  that 
•if  plaintiff  was  chargeable  with  only  slight 
negligence,  and  the  defendant  with  gross  neg- 
ligence, a  recovery  could  be  had. 

Kansas  P.  B.  (Jo,  v.  Peavey,  29  Kan.  169, 44 
Am.  iRep.  630;  Chicago,  K.  <fc  W,  R,  Co,  v. 
COonneU,  46  Kan.  581;  Atchison,  T.  db  8,  F. 
B.  Co,  V.  WeUs,  56  Kan.  222;  AtcJiison,  T.  & 
8,  F,  B.  Co.  V.  Winston,  56  Kan.  456;  Atchi- 
son, T,  cfc  8,  F,  B.  Co.  V.  Hoffue,  64  Kan.  284. 

Messrs.  Waters  Sb  Waters,  E.  F.  Hil- 
ton, and  A.  W.  Dana*  for  defendant  in  error: 

Even  upon  its  own  premises,  the  defendant 
would  have  been  bound,  in  the  flushing  of  its 
hydrant,  to  a  due  regard  to  the  rights  of 
others. 

Central  Branch  Union  P,  B,  Co.  v.  ffenigh, 
23  Kan.  358,  38  Am.  Rep.  167;  Kansas  C  B, 
Co.  V.  FCtzsimmons,  22  Kan.  691,  81  Am.  Rep. 
203;  Culp  V.  Atchison  tfc  N,  B,  Co.  17  Kan.  477. 

And  if  of  necessity,  in  flushing  it,  defendant 
had  to  use  a  portion  of  the  highway,  it  was 
«till  bound  to  take  such  precautions  as  should 
prevent  injury  to  the  traveler  using  ordinary 
care. 

2  Shearm.  &  Redf.  Neg.  §§  842,  861;  Ray, 
Negligence  of  Imposed  Duties,  247. 

No  use  of  a  public  highway  can  be  allowed 
except  its  use  for  travel  and  transportation. 

Mikesell  v.  Durkee,  34  Kan.  509;  Smith  v. 
LeaventDorthy  15  Kan.  81. 

Negligence  is  not  imputable  to  a  perdon  for 
failing  to  look  for  a  danger  when,  under  the 
surrounding  circumstances,  the  person  sought 
to  be  charged  with  it  had  no  reason  to  suspect 
that  danger  was  to  be  apprehended. 

Brown  v.  Atchison,  T.  d  8,  F.  B,  Co.  81 
Kan.  1;  Moulton  v.  Aldrich,  28  Kan.  300; 
Central  Branch  Union  P.  B.  Co.  v.  Henigh,  23 
Kan.  358,  33  Am.  Rep.  167;  Langan  v.  8t. 
Louis,  I.  M.  d  8.  B.  Co.  72  Mo.  392;  Gray  v. 
8eott,  66  Pa.  345,  5  Am.  Rep.  371;  Fowler  v. 
Baltimore  d  0,  B.  Co.  18  W.  Va.  579;  Ihish  v. 
Fitzhugh,  2  Lea,  807;  Freer  v.  Cameron,  4 
Rich.  L.  228,  55  Am.  Dec.  672,  and  note; 
Beach,  Contrib.  Neg.  38,  39;  Deering,  Neg. 
16;  2  Shearm.  &  Redf.  Neg.  4th  ed.  §  90;  4 
Am.  &  Eng.  Enc.  Law,  pp.  34,  35,  and  note. 

Even  though  these  parties  had  not  become 
•educated  into  a  belief  as  to  the  safety  of  the 
highway,  through  an  experience  that  left  no 
suspicion  of  danger,  they  still  had  a  riftht, 
from  the  very  fact  of  its  oeing  a  public  high- 
way, to  presume  it  to  be  safe,  and  to  regulate 
their  conduct  upon  such  presumption. 

McGuire  v.  8pence,  91  N.  Y.  303,  43  Am. 
Rep.  668;  Wells  v.  Sibley.  31  N.  Y.  S.  R.  40; 
Barry  v.  Terkildsen,  72  Cal.  256;  Jennings  v. 
Van  Schaick,  108  N.  Y.  530:  Thompson  v. 
Bridgewater,  7  Pick.  189;  Cordon  v.  Bichmond, 
^  Va.  438;  Davenport  v.  Buckman,  37  N.  Y. 
573;  Howard  County  Comrs.  v.  Legg,  110  Ind. 
483;  Koch  v.  Edgewater,  14  Hun,  544;  Indian- 
•apolis  V.  Gaston,  58  Ind,  225;  Pennsylvania 
Canal  Co.  v.  Bentley,  66  Pa.  33;  Smith  v.  Slur- 
wood  Twp.  62  Mich.  159;  Brown  v.  Atdiison,  T. 
4t  8,  F.  B.  Co.  31  Kan.  1. 

If  gentle  or  ordinarily  well-broken  horses 
would  naturally  frighten  at  an  unattended  hy- 
drant under  full  flow,  the  defendant,  as  matter 
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of  law,  is  charged  with  the  duty  of  operating 
it  with  such  reasonable  care  that  horses  will 
not  frighten.  If  the  defendant  had  no  license 
to  operate  the  hydrant  in  the  street  it  was  a 
nuisance  and  an  illegal  obstruction,  and  it  was 
negligence  to  operate  it  at  all. 

Yates  V.  Warrenton,  84  Va.  337;  Cohen  v. 
New  Y&rk,  113  N.  Y.  532,  4  L.  R.  A.  406;  aiff- 
ord  V.  Dam.  81  N.  Y.  52. 

If  defendant  had  a  license  it  was  a  license 
only  to  operate  it  in  an  ordinarily  careful  way, 
and  the  negligent  operation  of  it  cannot  be 
justified  by  its  license. 

Bordentown  d  8.  A.  Tump.  Boad  v.  Cam- 
den d  A.  B.  d  Transp,  Co.  17  N.  J.  L.  314; 
Moshier  v.  Utica  d  8,  B.  Co.  8  Barb.  427. 

There  is  not  an  element  lacking  to  make 
plaintiffs  conduct  that  of  ordinary  care  as  the 
jury  found. 

Salina  v.  Trosper,  27  Kan.  562. 

In  a  legalized  obstruction  the  thing  must  be 
done  in  a  reasonably  careful  way  and  not  in  a 
negligent  way. 

BusseU  V.  Columbia,  74  Mo.  480,  41  Am. 
Reo.  325;  Indianapolis  y,  Doherty,  71  Ind.  5. 

f^laintiff  was  not  bound  to  look  out  for  an  ob- 
struction that  she  did  not  know  existed,  and 
could  not  reasonably  anticipate. 

Moulton  V.  Aldricii.,  28  Kan.  300;  Davenport 
V.  Buckman,  37  N.  Y.  568;  Barry  v.  Terkild- 
sen, 72  Cal.  244;  ReUy  v.  Blackstone,  147  Mass. 
448;  Indianapolis  v.  Gaston,  58  Ind.  224;  How- 
ard County  Comrs.  v.  Legg,  110  Ind.  479;  Mc- 
Guire v.  Spence,  91  N.  Y.  303, 43  Am.  Rep.  668. 

Johnston,  J.,  delivered  the  opinion  of  the 
court: 

Near  the  noon  hour  on  December  21,  1891, 
Kate  J.  Whiting,  accompanied  by  her  mother 
and  sister,  was  driving  upon  one  of  the  streets 
of  Topeka,  when  their  horse  became  frightened 
at  the  water  spurting  or  flowing  from  an  open 
hydrant  in  the  street,  and  turned  around  sud- 
denly, capsizing  the  buggy,  and  breaking  Kate 
J.  Whiting's  arm,  and  otherwise  seriously  in- 
juring her.  The  hydrant,  which  was  upon  a 
dead  end  of  a  main,  was  opened  by  an  em- 
ployee of  the  Topeka  Water  Company  for  the 
purpose  of  flushing  the  main,  and  relieving  it 
of  the  sta^ant  and  impure  water  therein. 
The  plaintiff  below  alleged,  and  it  is  her  con- 
tention, that  the  water  company  was  culpably 
negligent  in  doing  the  flushing  at  the  time 
when  and  in  the  manner  in  which  it  was  done, 
and  in  failing  to  take  due  care  for  the  protec- 
tion and  safety  of  those  who  were  then  passing 
along  the  street.  The  company,  on  the  other 
hand,  claims  that,  as  the  right  to  place  hy- 
drants upon  the  streets  had  been  conferred  on 
it,  it  was  rightfully  upon  the  street;  that  the 
flushing  of  the  main  at  that  point  was  neces- 
sary; and  that  it  was  done  in  the  usual  and  or- 
dinary way.  and  at  a  proper  time.  There  was 
a  further  contention  in  favor  of  the  companv 
that  the  plaintiff  below  was  negligent  in  fail- 
ing to  earlier  observe  the  open  hydrant,  so  that 
she  could  take  greater  care  in  controlling  the 
horse,  and  avoiding  accident  or  injury.  It  ap- 
pears that  the  flow  from  the  hydrant  extended 
into  the  street  for  about  10  feet,  and  could 
have  been  seen  by  the  Whitings,  if  their  atten- 
tion had  been  directed  to  it,  for  a  distance  of 
about  500  fedt.    Grace  Whiting  was  driving 
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the  horse,  and  neither  she  nor  the  plaiotifl  be- 
low noticed  the  flowing  hydrant  until  they 
were  within  100  feet  of  the  same,  and  just  at 
that  time  and  place  the  horse  discovered  it, 
took  fright,  and  overturned  the  bugiry.  The 
trial  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff below  in  the  sum  of  $5,000,  and  the  prin- 
cipal contention  of  the  company  is  that  the 
testimony  was  insufficient  to  support  the  ver- 
dict, or  to  show  culpable  negligence  on  the 
part  of  the  company. 

That  the  company  had  the  right  to  place  its 
hydrants  in  the  streets,  and  to  flush  them,  is 
conceded;  but  it  had  no  license  or  right  to  flush 
them  at  such  a  time,  or  in  such  a  manner,  as 
to  impede  travel,  or  imperil  the  safety  of  those 

Cing  and  repassing  over  the  street.  The 
ise  to  flush  carried  with  it  the  obligation  to 
do  so  with  reasonable  care,  and  a  due  regard  for 
the  rights  of  others.  The  primary  purpose  of 
streets  is  use  by  the  public  for  travel  and  trans- 
portation, and,  if  the  water  company  unneces- 
sarily interferes  with  that  use,  or  negligently 
flushes  its  mains,  thereby  causing  injury  to 
others,  it  is  liable  for  the  consequences  of  such 
negligence.  The  testimony  abundantlv  shows 
that  an  open,  flowing  hydrant  is  calculated  to 
frighten  horses  of  ordinary  gentleness.  Some 
of  the  witnesses  said  that  the  flowing  water 
made  a  roaring  noise;  others,  that  it  came  with 
a  great  splash;  while  others  said  that  there  was 
a  great  deal  of  spray  and  froth.  Experienced 
horsemen  testifled  that  gentle  and  well-broken 
horses  were  apt  to  be  frightened  at  such  ob- 
jects; and  it  appears  that,  while  the  hydrant  in 
question  was  only  open  for  a  few  minutes, 
three  driving  horses  were  actually  frightened 
by  it.  Whether  an  object  is  such  as  is  calcu- 
lated to  frighten  a  gentle  and  road  worthy  horse 
is  usually  a  question  of  fact  for  the  jury  to  de- 
termine. On  these  questions  the  findings  of 
the  jury  are  in  favor  of  the  defendant  in  error. 
The  horse  was  gentle,  the  driver  was  experi- 
enced in  handling  horses,  and  the  jury  find 
that  the  manner  in  which  the  flushing  was 
done  had  a  peculiar  tendency  to  frighten  ordi- 
narily gentle  and  well-broken  horses.  The 
water  company  was  aware  of  this  tendency,  as 
the  junr  have  found,  and  yet  no  precautions 
were  taken  to  warn  passers-by  of  the  impend- 
ing danger,  or  to  protect  them  from  injury. 
The  employee  who  opened  the  hydrant  was 
from  lOO  to  150  feet  distant  from  the  same 
when  the  horse  took  fright,  and  from  his  tes- 
timony it  is  evident  that  he  was  not  endeavor- 
ing to  warn  or  protect  those  passing  along  the 
street.  It  is  said  that  the  method  of  flushing 
in  this  instance  was  the  usual  and  ordinarvone 
which  had  been  pursued,  but  this  will  not 
avail  the  company,  as  it  cannot  be  sheltered 
from  liability  by  frequent  trespasses  upon  the 
rights  of  others,  nor  by  the  long  continuance 
of  negligent  methods.  What  precautions 
should  have  been  taken,  and  what  degree  of 
care  should  have  been  exercised?  It  is  gen- 
erally said  that  there  should  be  that  care  and 
prudence  which  an  ordinarily  discreet  and 
careful  person  would  exercise  under  like  cir- 
cumstances. The  protection  and  care  which 
it  is  necessary  to  use  in  cases  of  this  kind  must 
be  determined  by  the  character  of  the  risk  and 
the  nature  of  the  threatened  Injury.  It  is 
claimed  that  the  hydrants  might  have  been 
89  L.a  A. 


opened  in  the  night-time,  when  few,  if  any,, 
persons  would  be  passing  along  the  street;  and 
it  appears  that  sometimes  the  flushing  was- 
done  at  night.  It  also  claimed  that  employees 
might  have  been  stationed  at  the  open  hydrant 
to  shut  off  the  water  on  the  approach  of  fright- 
ened horses,  or  one  stationed  on  either  side  of 
it  to  warn  travelers  of  the  danger.  A  flag 
signal  or  other  object  of  warning  might  have 
been  placed  on  either  side  of  the  hydrant  to 
call  the  attention  of  travelers  to  the  open  hy- 
drant, and  thus  enable  them  to  better  control 
their  horses,  or  to  turn  aside,  and  pass  over  an- 
other street.  Still  another  method  is  suggested , 
which  appears  to  be  quite  practicable,  and  that 
is,  to  conduct  the  water  from  the  hydrant 
throueh  a  suitable  hose.  Just  what  method 
should  have  been  employed,  and  what  precau- 
tions should  have  been  taken,  we  need  not  de- 
termine; but  certainly  they  should  be  sufficient 
to  accomplish  the  purpose.  It  is  a  question  of 
fact  in  each  case  whether  the  precautions  taken 
and  the  care  exercised  are  sufficient  to  warn  or 
protect  travelers  who  are  using  ordinary  care; 
and,  under  the  testimony  and  flndings  of  the 
jury,  it  must  be  held  that  the  company  failed 
to  use  that  care  which  the  law  required  of 
them. 

We  are  not  favorably  impressed  with  the 
contention  that  the  plaintiff  below  and  her 
sister,  Grace,  were  guilty  of  contributory  neg- 
ligence. It  appears  that  they  were  riding  in  a 
single-seated  buggy,  and  that  Grace,  who  was 
sealed  between  her  mother  and  the  plaintiff  be- 
low, was  driving.  They  were  talking  about 
Christmas  presents,  which  they  were  intending 
to  purchase.  The  plaintiff  below  and  her 
mother  were  not  giving  special  attention  to  the 
street,  or  keeping  a  lookout  for  obstructions. 
Grace,  however,  was  giving  ordinary  attention, 
and,  as  the  jury  have  found,  was  exercising 
reasonable  care.  Although  they  had  driven 
into  and  through  the  street  frequently,  they 
had  never  seen  an  open,  flowing  hydrant,  and 
were  not  anticipating  any  danger  from  that 
source.  It  is  true  that  the  open  hydrant  was 
within  range  of  their  vision  if  their  attention 
had  been  called  to  it.  and  it  was  discernible  be- 
fore it  was  discovered  by  them.  They  were 
not,  however,  required  to  keep  their  eyes  upon 
the  pavement  continuously  looking  for  ob- 
structions and  pitfalls.  It  was  a  street  which 
was  in  constant  use,  and  over  which  they  had 
passed  almost  daily  without  encountering  such 
a  danger.  While  thev  must  still  act  with  rea- 
sonable care,  they  had  a  right  to  presume,  and 
to  act  on  the  presumption,  that  the  street  was 
reasonably  safe  for  ordinary  travel.  They 
were  not  required  to  use  the  wisest  precautions 
nor  extraordinary  care,  but  only  such  as  per- 
sons of  common  prudence  ordinarily  exercise 
under  similar  circumstances.  Grace  did  dis- 
cover the  danger  when  within  about  100  feet 
of  it,  and  it  appears  from  the  testimony  that 
others  whose  horses  were  frightened  did  not 
observe  the  danger  until  they  were  quite  close 
to  it.  Under  these  circumstances  it  certainly 
cannot  be  said,  as  a  matter  of  law,  that  the 
plaintiff  in  error  was  guilty  of  contributory 
negligence.  Whether  she  and  her  sister  were 
in  the  exercise  of  ordinary  care  was  fairly  a 
question  for  the  jury,  and  their  finding  in  her 
favor  is  conclusive. 
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Complaint  is  made  because  the  court,  in  its 
charge,  remarked  that  slight  negligence  should 
not  necessarily  defeat  a  recovery  by  the  plain- 
tiff if  the  company  was  guilty  of  gross  negli- 
gence. It  is  claimed  that  there  was  no  aver- 
ment or  testimony  which  warranted  the 
allusion  to  gross  negligence.  •  There  is  but 
little  in  the  testimony  tending  to  show  gross 
negligence,  but,  as  we  have  seen,  the  method 
used  for  flushing  was  calculated  to  frighten 
even  gentle  horses.  The  hydrant  was  opened 
in  the  daytime,  when  many  persons  were  pass- 
ing along  the  street.  The  jury  found  that  the 
company  was  aware  that  the  flowing  hydrant 
had  a  tendency  to  frighten  ordinarily  gentle 
and  well* broken  horses,  and  vet,  with  this 
knowledge,  it  pursued  the  negligent  method 


Under  the  circumstances,  we  think  the  degree 


of  negligence  was  a  matter  for  the  determina- 
tion of  the  jury,  and  we  cannot  say  that  preju- 
dicial error  was  committed  by  reference  to 
gross  negligence.  When  the  trial  court  came 
closer  to  the  facts  in  the  case,  he  instructed 
that  the  company  was  required  to  exercise  or- 
dinary care,  and  also  that  the  plaintiff  below 
was  held  to  the  exercise  of  the  same  degree  of 
care,  and  the  jury  have  practically  found 
that  she  exercised  ordinary  care.  There  are 
some  other  criticisms  of  the  charge  of  the 
court,  and  also  of  its  rulings  upon  the  testi- 
mony and  findings,  but  we  find  nothing  sub- 
stantial in  them. 

ITie  judgment  of  the  District  Court  wilt  there- 
fore be  affirmed. 

All  the  Justices  concur. 
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A.  mmiieiiMU  eorporatloii  cannot  hold 
the  title  as  trustee  on  a  dedication  of  land 
for  a  cburch  lot  or  for  religious  purposes. 

(November  19,  1897.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Mason  County  re- 
-fusing  to  declare  void  a  judicial  sale  of  certain 
property  and  to  enjoin  defendants  from  intei- 
faring  therewith.    Affirmed, 

The  facts  are  stated  in  the  opinion.  1 

Meears.  J.  K.  Kehoe  and  w.  H.  Wads- 
iMTorth  for  appellant. 

Mr.  E*  L.  Wortliinflrton,  for  appellees: 

The  state  or  any  subdiTision  thereof  may 
hold  title  to  land  in  trust  for  such  charitable 
purposes  as  are  germane  to  the  objects  of  its 
<7eation,  such  as  for  schools,  poorhouses,  hos- 
pitals. 

Di^The  one  thing  under  our  system  of  govern- 
ment that  the  state  and  its  subdivisions  must 
keep  their  hands  off  of  is  religion. 

Const.  §  5. 

A  grant,  whether  by  deed,  devise,  or  dedica- 
tion to  a  municipal  corporation  in  trust  for  re- 
ligious purposes,  is  void,  in  so  far  as  the  title 
ia  attempted  to  be  vested  in  the  municipality. 

2  Dill.  Mun.Corp.  §578;  Jackeon,  Lynch,  v. 
HartweU,  8  Johns.  422;  Franklin's  Estate,  150 
Pa.  437. 

Property  may  be  effectually  dedicated  with- 
out the  legal  title  to  it  being  transferred  to  any- 
body, or  any  corporation.  In  such  a  case  it 
remains  in  the  dedicator  and  his  heirs,  in  trust 
for  the  particular  portion  of  the  public  for 
whose  use  the  dedication  was  made;  and  they 

NoTB.— For  muniolpal  corporation  as  trustee  of 
•obarlty,  see  also  Bailey  v.  New  Haven  (Ck>nn.)  14  L. 

B.  A  09,  and  note. 
WL.R  A. 


are  the  proper  parties  to  sue  for  any  diversion 
of  the  dedicated  property  to  other  purposes. 

Baptist  Church  v.  Preabyterian  Church,  18 
B.  Mon.  641. 

White*  J.,  delivered  the  opinion  of  the 
court 

This  action  was  begun  in. the  circuit  court 
of  Mason  county  by  the  appellant,  the  city  of 
Maysville,  against  the  appellees,  Gterge  T. 
Wood  and  others,  bv  which  the  appellant 
sought  to  have  a  sale  by  the  court's  commis- 
sioner, made  under  an  ex  parte  proceeding  on 
behalf  of  appellees,  Woods  and  others,  declared 
void,  and  a  nullity,  and  to  enjoin  said  appellees 
from  in  any  way  interfering  with  a  certain  lot 
of  ground  in  the  said  city  of  Maysville,  and 
also  sought  to  perpetuate  said  ground  for  the 
purposes  for  wnlch  same  had  been  dedicated 
years  before.  The  petition  states  that  in  the 
year  1818  one  Samuel  January  owned  the  land 
in  that  part  of  the  city  of  Maysville,  and  laid 
same  off  into  streets  and  alleys  and  lots,  and 
sold  lots  according  to  said  plat,  and  had  same 
recorded.  The  place  was  then  called  "Lime- 
stone," but  was  not  an  incorporated  town.  On 
this  plat  there  is  a  lot  of  ground—the  land  here 
in  contest — marked  "Meeting  House  Square." 
This  ground  was  never  sold,  and  has  never 
been  built  upon.  Some  time  after  the  year 
1818  the  said  town  of  Limestone  was  incorpo- 
rated as  East  Maysville,  and  in  1858  the  trus- 
tees of  said  town  of  East  Maysville  by  a  regular 
d€«d  of  conveyance  executed  and  acknowl- 
edged, deeded  or  undertook  to  convey  to 
Shackelford,  Anderson,  and  Spencer,  as  trus- 
tees for  the  Christian  or  Reform  Baptist  Church, 
and  to  their  successors  in  office,  this  said  ground 
known  as  "Meeting- House  Square,"  providing 
that  said  trustees  should  take  possession  of  same 
and  inclose  and  improve  same  in  conformity  to 
the  true  spirit  and  intention  of  the  original 
donor;  the  said  deed  reciting  that,  as  the  said 
Samuel  January  and  his  wife  and  eight  out  of 
their  nine  children  were  or  had  been  members 
of  the  Christian  or  Reform  Baptist  Church, 
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his  charity— this  lot — should  be  occupied  by 
the  church  of  which  he  and  family  were  mem- 
bers.  This  deed  was  duly  recorded  in  the 
clerk's  office  of  Mason  County.  The  petition 
also  alleges  that  afterwards  the  said  town  of 
East  Maysville  became  a  part  of  the  city  of 
Maysville,  and  was  such  part  at  the  filing  of 
said  petition.  The  petition  states  that  at  the 
September  term,  1891,  the  appellees  Woods, 
Williams,  and  Hall,  acting  as  trustees  of  the 
religious  denomination  known  as  the  "Mays- 
ville Christian  Church,"  by  an  ex  parte  pro- 
ceeding sought  and  obtained  a  decree  of  the 
circuit  court  of  Mason  county  directing  a  sale 
of  this  lot  known  as  ''Meeting- House  Square," 
and  that  under  said  decree  the  same  was  sold, 
and  was  bought  by  appellees  Eackley  and 
Trezel;  that  on  the  day  of  sale  the  said  pur- 
chasers were  notified  of  the  fact  that  this  ap- 
pellant objected  to  the  sale,  and  would  contest 
the  title  oi  the  purchaser;  and  that,  on  the  re- 
port of  sale  being  filed  in  said  ex  parte  proceed- 
ing, this  appellant  appeared,  and  offered  to  file 
exceptions  to  the  confirmation  of  the  sale,  but 
the  court  refused  to  permit  same  to  be  filed; 
and  that  appellant  now  brings  this  suit  and 
asks  that  said  sale  be  declared  void,  and  that 
said  lot  of  land  be  declared  a  dedication  from 
said  Samuel  January  to  the  use  of  the  public 
to  be  used  for  the  sole  and  only  purpose  of 
erecting  thereon  a  house  or  houses  of  religious 
worship,  which  the  petition  alleges  was  the 
obiect  and  intention  of  said  donor.  The  cir- 
cuit court  sustained  a  demurrer  to  this  petition, 
and  appellant,  by  leave,  amended,  and  in  the 
amendment  the  only  cbanee  made  is  that  it  is 
alleged  that  said  lot  of  land  was  by  the  said 
Samual  January  dedicated  to  the  public  for 
use  as  a  place  of  public  resort  or  meetings  of 
any  and  all  legal  character,  and  that  the  appel- 
lant had  expended  large  sums  of  money  on  the 
streets  adjacent  to  said  property  in  grading 
and  beautifying  same.  To  this  amendment, 
and  the  petition  as  amended,the  court  sustained 
a  demurrer,  and,  appellant  declining  to  plead 
further,  the  petition  was  dismissed,  and  from 
that  action  of  the  court  this  appeal  is  prose- 
cuted. 

The  sole  question  to  be  determined  on  this 
appeal  is.  Did  the  petition  of  appellant,  or  the 
same  as  amended,  present  a  cause  of  action  in 
appellant?  If  thatquestion  be  determined  in  the 
affirmative,  the  judgment  of  the  circuit  oourt 
should  be  reversed.  In  the  amended  petition 
filed  the  only  change  made  from  the  original 
is  the  allegation  that  the  city  of  Maysville  had 
improved  the  streets  around  this  "Meeting- 
House  Square,"  and  the  allegation  that  in  the 
dedication  made  by  Samuel  January  the  said 
doner  intended  "that  said  dedication  was  made 
for  public  meeting  purposes  generally,  and  in- 
tended as  a  place  of  public  resort,  where  the 
89  L.  R.  A. 


public  generally  had  a  right  to  and  could  meet 
and  transact  any  and  all  matters  affecting  the 
public  generally."  This  amendment  only 
states  the  conclusion  of  the  pleader  as  to  the  in- 
tention of  the  doner,  as  he  therein  pleads  the 
dedication  by  the  express  words  of  the  plat,  and 
makes  same  a  ^art  thereof.  It  seems  to  us  that 
this  conclusion  is  not  warranted  by  the  plat,, 
which  is  the  only  evidence  of  the  dedication. 
On  this  plat  there  are  three  squares  set  apart 
called  respectively  "Public  Square,"  "Semin- 
ary Square,"  and  "Meeting- House  Square,"" 
The  two  latter  are  situated  adjacent,  with  an 
alley  only  between.  The  public  square  was 
some  squares  away,  and  in  seems  to  us  that 
the  only  meaning  that  could  be  attached  to 
the  words  "Meeting- House  Square"  is  that 
given  to  same  in  the  original  petition;  t.  e,, 
"for  religious  purposes  and  with  a  view  of 
making  it  a  place  of  religious  instruction  and 
worship."  ISrow,  this  being  the  true  mean- 
ing and  intention  of  the  donor  in  making  the 
dedication,  can  the  appellant,  thecityof  Mays- 
ville, maintain  this  action?  The  question  is 
not  whether  a  lot  may  be  dedicated  for  a 
church  lot  or  for  religious  purposes-— for  it  ia 
now  well  settled  that  it  can, — but  whether  a 
lot  dedicated  for  religious  or  church  purposes 
can  be  under  the  control  of  the  municipal  gov- 
ernment, or  whether  the  municipality  can  hold 
the  title  as  trustee  for  the  public  so  as  to  main> 
tain  an  action  for  its  preservation.  In  2  Dill. 
Mun.  Corp.  g  573,  the  principle  is  stated,  thus: 
"Municipal  corporations  cannot,  for  the  same 
reasons  applicable  to  ordinary  corporations  ag- 
gregate, hold  lands  in  trust  for  any  object  or 
matter  foreign  to  the  purpose  for  which  they 
are  created »  and  in  which  they  have  no  in- 
terest." To  this  principle  we  assent,  and  hold 
that  municipal  corporations  cannot  hold  land 
in  trust  for  religious  purposes.  It  is  clear  that 
since  the  establishment  of  this  government  it 
has  always  been  the  intention  of  its  citizens  to 
entirely  separate  church  and  state.  In  all  our 
constitutions  such  an  intention  is  clearly  ex- 
pressed, and  in  the  legal  light  of  this  history  it  is 
manifest  that  at  no  time  was  any  municipal 
corporation  ever  organized  in  this  state  with 
any  power  or  authority  in  matters  affectins 
religious  worship.  We  have  said  that  land 
may  be  dedicated  for  church  or  religious  pur- 
poses, but  in  no  event  can  this  dedication  be  to 
a  municipal  corporation  as  trustee.  The  duty 
of  the  corporation  in  regard  to  church  property 
or  religious  worship  is  to  guarantee  the  citizen 
his  property  or  religious  rights,  and  the  free  en- 
joyment of  same.  As  the  appellant,  the  city 
of  Maysville,  has  no  right  of  property  in  the  lot 
in  question,— all  of  which  appears  from  the 
petition,— we  are  of  opinion  that  the  court  did 
not  err  in  sustaining  the  demurrers,  and  in  dis- 
missing the  action,  and  the  same  is  affirmed. 
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•1.  Where,  in  the  trial  of  a  Utiflrated 
ease*  a  party  procured  from  the  pre- 
•idingf  Judf^  a  ruliDR  or  decision  that  a  fflven 
Judgment  iras  valid  and  legal,  aDd«  as  a  result, 
that  case  was  adjudicated  in  favor  of  such  party, 
he  was,  in  subsequent  litigation  with  the  same  ad- 
verse party,  estopped  from  deuying  the  validity 
or  legality  of  the  Judgment  in  question. 

2*  Where  a  plaintiff  had  obtained  a 
Judgment,  and»  alter  the  (death  of 
himself  and  his  sole  heir,  an  execution 
was  issued  in  favor  of  the  latter^s  legal  represen- 
tative, it  was  not,  at  the  instance  of  a  claimant  of 
property  levied  on  under  such  execution,  a  good 
ground  of  objection  to  its  admissibility  in  evi- 
dence on  the  trial  of  the  claim  case  that  an  order 
directing  such  execution  to  issue  had  been 
granted  without  service  upon  or  notice  to  the 
defendant  in  the  Judgment. 

8«  An  agreed  statement  of  facts,  upon 
which  a  case  was  tried  by  a  Judge  without 
a  Jury,  though  not  thereafter  absolutely  binding 
and  conclusive  upon  the  parties  thereto  in  a 
Jury  trial  of  another  case  between  them  involv- 
ing  the  same  issues,  was,  in  such  trial,  admissible 
in  evidence  at  the  instance  of  one  against  the 
other,  subject  to  the  latter*s  right  to  disprove,  re- 
but, or  explain  any  statement  therein  contained. 

4*  The  rif^hts  of  a  mortgag^ee,  who 
merely  handed  the  morturagre  to  Ithe 
mortg^aflTor  at  his  request,  and  for  the 
purpose  of  inspection  only,  are  in  no  way  af- 
fected by  the  latter's  secretly  and  fraudulently 
substituting  in  Its  place  a  copy  thereof,  abstract- 
ing the  original,  and  forging  upon  it  an  entry  of 
satisfaction,  by  means  of  which  he  procured  the 
record  of  the  mortgage  to  be  canceled;  it  not  ap- 
pearing that  the  mortgagee,  other  than  as  above 
stated,  reposed  any  trust  or  confidence  In  the 
mortgagor,  or  delegated  to  him  the  performance 
of  any  duty  with  respect  to  the  mortgage,  or  had 
any  reason  to  suspect  the  fraudulent  design,  or 
was  negligent  in  not  detecting  the  fraud  at  the 
time  of  its  perpetration  or  thereafter.  In  such 
case,  even  a  boua  fide  purchaser  of  the  mort- 
gaged premises,  though  he  bought  in  the  honest 
belief  that  the  mortgage  had  been  actually  satis- 
fied, took,  nevertheless,  subject  to  its  Hen. 

(February  22, 1897.) 

ERROR  to  the  Superior  Court  of  Fulton 
CouDty  to  review  a  judgmeDt  overruling 
the  claim  of  plaintiff  in  error  to  land  upon 
which  an  execution  had  been  levied  to  satisfy 
a  judgment  for  the  foreclosure  of  a  mortgage 
which  had  been  executed  by  R.  H.  Enapp  to 
Robert  McWilliams  and  the  right  to  enforce 
which  had  finally  vested  in  plaintiff.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

MtMTB.  Candler  ft  Thomson  for  plain- 
tiff in  error. 

*Headnotes  by  Cobb,  J. 

XoTB.— For  estoppel  to  deny  forgery,  see  note  to 
Traders*  Nat.  Bank  v.  Rogers  (Mass.)  96  L.  B.  A. 

no. 
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Mewrs,  Hil]^er,  Alexander,  ft  Lamb* 
din  and  J.  N.  Bateman,  for  defendant  ia 
error: 

The  claimant  ia  estopped  from  attacking  the 
judgment  in  this  case.  There  having  been 
two  foreclosures  of  the  mortgage  in  question, 
and  the  execution  which  issued  on  the  last 
foreclosure  having  been  previously  levied  on 
the  property  claimed  in  this  case,  and  upon 
trial  of  the  claim  case  thus  made  on  a  prev- 
ious occasion  the  claimant  having  had  the 
court  to  dismiss  the  levy  on  the  ground  that 
there  was  outstanding  a  former  valid  Judg- 
ment foreclosing  the  same  mortgage,  she  ia 
now  estopped  trom  denying  the  validity  of 
said  former  judgment. 

Ga.  Civ.  Code,  §  5150;  DatfisY,  Wakelee,  156- 
U.  S.  680,  80  L.  ed.  578;  MieheU  v.  Olmstead, 
157  U.  S.  108,  80  L.  ed.  671;  Smith  v.  Sutton, 
74  Ga.  581;  Alexander  v.  Sutlite,  8  Ga.  27; 
Sehneitman  v.  liable,  75  Iowa,  120;  Knoop  v. 
Kehey,  102  Mo.  201;  Orusselle  v.  Reinkardt,  68 
Ga.  619;  Miller  v.  WilHns,  70  Ga.  678. 

The  order  of  court  directing  execution  to  is- 
sue in  the  name  of  Clay,  executor  of  Mrs.  Mc- 
Williams, on  the  judgment  rendered  during' 
the  life  of  the  original  mortgagee,  her  hus- 
band, and  in  his  favor  (she  being  his  sole  heir 
and  the  defendant  being  nonresident),  was 
valid,  even  though  made  without  notice  to  the 
defendant. 

Ga.  Civ.  Code,  g§  8856,  5030;  McElhaney  v. 
Crawford,  96  Ga.  174;  Towns  v.  Mathews,  01 
Ga.  546;  Rogers  y,  Truett,  78  Ga.  886;  Johnson 
V.  Champion,  88  Ga.  627. 

The  agreed  statement  of  facts  used  in  evi- 
dence on  the  trial  of  a  case  between  the  same 
parties  about  the  same  subject-matter  on  & 
former  occasion  was  competent  evidence  on. 
the  trial  of  this  case. 

CrusseUe  v.  Beinhardt,  68  Ga.  610;  Anderson 
V.  Clark,  70  Ga.  862;  Cheney  v.  Selman,  71 
Ga.  884;  Mill&r  v.  Wilkins,  70  Ga.  678;  Hyatt 
V.  Burlington^  C.  R,  A  N.  R.  Cl>.  68Iowa,  662. 

Neither  forgery  or  theft  can  confer  title 
even  on  an  innocent  purchaser. 

Cole  V.  Levi,  44  Ga.  570;  Blaisdell  v.  Bohr,. 
68  Ga.  56;  Kerr,  Fraud  &  Mistake.  815:  At- 
lanta Nat,  Bank  v.  Burks,  81  Ga.  507,  2  L.  R. 
A.  06:  Bangor  Electric  Light  db  Power  Co,  v. 
Robinson,  62  Fed.  Rep.  520. 

The  principle  that  where  one  of  two  inno- 
cent persons  must  suffer  by  the  act  of  a  third 
person  he  must  bear  the  loss  who  put  it  in  the 
power  of  such  third  person  to  do  the  wrong,  is 
not  applicable  in  this  case,— because  the  act  of 
Enapp  in  stealing  the  mortgage  and  forging 
the  cancelation  was  not  the  proximate  result 
of  the  mortgagee's  aUowing  him  to  look  at 
the  mortgage  for  a  few  moments.  These  acts 
of  Enapp  were  not  an  abuse  of  power,  but 
were  wholly  unwarranted. 

King  v.  Sparks,  77  Ga.  285;  Smith  v.  South 
RoycUton  Bank,  82  Vt.  841,  76  Am.  Dec.  182; 
Angle  v.  Northwestern  L.  Ins.  Co.  92  U.  S.  880, 
28  L.  ed.  556;  Western  U,  Teleg.  Co.  v.  Daven- 
port, 97  U.  S.  869.  24  L.  ed.  1047;  Wood  v. 
Steele,  78  U.  S.  6  Wall.  80,  18  L.  ed.  726. 

No  question  of  negligence  or  estoppel  arose 
against  the  mortgagee  on  account  of  the  way 
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ID  which  the  mortgagor  obtained  possession  of 
the  mortgage  and  procured  its  cancelation  on 
the  recoids. 

McGinn  v.  Tobey,  63  Mich.  253:  Chandler 
y.  White,  84  III.  485;  BIgelow,  Estoppel,  5th  ed. 
pp.  657.  658;  Meley  v.  CoUint,  41  Cal.  663,  10 
Am.  Rep.  279. 

Registration  of  a  forged  instrument  or  re- 
lease has  no  effect  on  the  title;  even  an  inno- 
cent purchaser  takes  the  risk  of  forgeries. 
fllWarvelle,  Vendors,  p.  586;  Haight  v.  Vallet, 
89  Cal.  245;  Beck  v.  Clapp,  98  Pa.  581. 

Where  a  release  of  a  mortgage  is  a  forgery,' 
an  innocent  purchaser  buys  subject  to  the 
mortgage. 

jyWolfy,  Haydn,  24  111.  626;  Lee  v.  aark, 
89  Mo.  558;  Hagermann  v.  Suttim,  91  Mo.  688; 
Isaacs  V.  Skrainka,  95  Mo.  531;  Smith  v. 
Stark,  3  Colo.  App.  458. 

Cobb*  J.,  delivered  the  opinion  of  the 
<50urt: 

An  execution  in  favor  of  J.  N.  Clay,  ex- 
ecutor of  the  will  of  Polly  Mc Williams,  de- 
-ceased,  issued  upon  the  foreclosure  of  a  mort- 
gage executed  by  R.  H.  Enapp  to  Robert 
McWilliams,  was  levied  upon  a  certain  de- 
scribed lot  in  the  city  of  Atlanta,  and  a  claim 
thereto  was  interposed  by  Mrs.  Sadie  J.  Luther. 
On  the  trial  a  verdict  in  favor  of  the  plaintiff 
in  execution  was  directed  by  the  court.  The 
claimant  made  a  motion  for  a  new  trial  upon 
various  grounds,  and,  the  same  having  been 
overruled,  she  filed  her  bill  of  exceptions, 
alleging  the  refusal  to  grant  a  new  trial  as 
-error. 

The  facts,  as  they  appear  upon  the  trial 
of  the  case,  are  as  follows:  On  January  2, 
1884,  R.  H.  Knapp  executed  to  Robert  Mc- 
Williams a  mortgage  on  certain  land  in  the 
•city  of  Atlanta  to  secure  the  payment  of  a 
note  of  even  date.  The  mortgage  was  duly 
recorded  on  February  25,  1884,  and  McWill- 
iams took  the  same  to  his  home,  inclosed  in 
an  envelop,  and  placed  "  it  away  among 
his  papers  or  archives."  In  March,  1987, 
Knapp  came  to  the  house  of  McWilliams,  who 
was  a  very  old  man  (beine  nearly  eighty  years 
of  age),  and  asked  him  whether  the  mortgage 
in  question  had  ever  been  recorded,  and  re- 
•quested  that  he  be  allowed  to  examine  it, 
stating  that  he  had  made  inquiry  or  examina- 
tion at  the  record  office,  and  had  not  found  it. 
McWilliams  took  from  his  papers  the  en- 
Telop  containing  the  mortgage,  and  handed  it 
to  Knapp,  who  received  it,  and  was  proceed- 
ing to  examine,  to  see  if  the  entry  of  record- 
ing was  upon  it,  when  McWilliams  left  Enapp 
for  a  few  minutes.  When  be  returned,  Enapp 
handed  him  the  envelop,  stating  that  It  was 
all  right;  and  McWilliams,  supposing  that  the 
mortgage  was  in  it,  placed  it  again  among 
his  papers,  and  did  not  examine  it  until  some 
time  afterwards,  when  Enapp  had  absconded. 
When  McWilliams  heard  that  Enapp  had  left 
the  state,  he  went  to  his  papers,  to  get  the  mort- 
gage, and  in  the  envelop  which  had  contained 
the  original  he  found  only  a  copy.  The 
only  opportunity  for  the  substitution  of  this 
copy  was  at  the  time  above  referred  to.  Upon 
investi^tion,  the  original  morteage  was  found 
on  file  m  the  clerk's  office  in  Atlanta,  and  upon 
it  was  an  entry  of  cancelation,  purport- 
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ing  to  have  been  signed  by  McWilliams,  which 
had  been  entered  upon  the  record  on  the  80th 
day  of  March,  1887.  The  entry  of  concela- 
tion  upon  the  mortgage  was  a  forgery.  Mrs. 
Luther  purchased  a  part  of  the  land  described 
in  the  mortgage  to  McWilliams  for  value  after 
the  filing  of  the  forged  cancelation  with  the 
clerk,  and  before  Enapp  ran  away.  The  pur- 
chase was  made  without  notice  of  the  fraud 
perpetrated  by  Enapp  in  obtaining  possession 
of  the  mortgage  and  causing  a  forged  cancel- 
ation to  be  filed  and  entered  on  the  record, 
and  after  an  examination  of  the  record,  and 
upon  the  honest  belief  that  the  cancelation 
was  authorized  and  genuine.  On  May  2, 1887, 
Robert  McWilliams  filed  his'petition  in  the  or- 
dinary form  in  the  supreme  court  of  Fulton 
county,  praying  for  the  foreclosure  of  the 
mortgage.  A  rule  absolute  was  granted  on 
March  81,  1888.  In  October,  1888,  Robert  Mc- 
Williams filed  another  petition  for  the  fore- 
closure of  the  same  mortgage.  The  petition, 
in  addition  to  the  usual  recitals,  contained  the 
following:  "Petitioner  further  shows  that  on 
or  about  the  24th  day  of  March,  1887,  the  said 
R.  H.  Enapp  fraudulently  got  possession  of 
said  mortgage,  and  entered  upon  its  face  a 
cancelation  of  the  same,  with  authority  to  the 
clerk  of  the  superior  court  of  said  county  to 
make  the  record  of  said  mortgage  satisfied  and 
settled;  the  same  having  been  entered  of  rec- 
ord in  Book  1,  page  488,  of  the  Records  of 
Mortgages  in  said  clerk's  office  aforesaid.  Pe- 
titioner avers  that  he  had  no  knowledge  of 
said  mortgage  at  the  time  it  was  cancelea  and 
delivered  to  the  clerk  aforesaid,  being  in  the 
hands  of  said  R.  H.  Enapp;  that  the  entry  of 
settlement  made  thereon  was  not  made  or 
signed  by  petitioner,  nor  was  it  made  or  signed 
by  his  authority,  or  anyone  authorizedf  by 
him,  and  that  said  entry  of  settlement  and 
cancelation  on  said  mortgage  is  a  forgery." 
Pending  the  foreclosure  an  order  was  passed 
reciting  the  death  of  Robert  McWilliams,  leav- 
ing his  wife,  Polly  McWilliams,  as  his  sole 
heir;  that  she  had  paid  all  of  his  debts;  and 
ordering  her  made  party  plaintiff  in  the  case. 
Judgment  of  foreclosure  was  entered  in  the 
usual  form,  reciting  the  death  of  McWilliams 
and  the  making  of  parties.  J.  N.  Clay,  as  ex- 
ecutor of  the  will  of  Polly  McWilliams,  filed 
his  petition  to  the  superior  court  of  Fulton 
county,  reciting  the  first  foreclosure  of  the 
mortgage  above  referred  to,  and  that  on  No- 
vember 7,  1894,  after  the  death  of  Robert  Mc- 
Williams, the  clerk,  by  mistake,  issued  an  ex- 
ecution upon  such  foreclosure.  It  was  alleged 
that  Polly  McWilliams  was  the  sole  heir  of 
Robert  McWilliams,  that  she  paid  all  of  his 
debts,  and  that  J.  H.  Clay  was  her  executor. 
The  prayer  was  that  the  execution  issued  in 
the  name  of  Robert  McWilliams  be  quashed, 
and  that  a  new  execution  in  favor  of  Clay,  as 
executor  of  Polly  McWilliams,  be  issued  in 
lieu  thereof.  Service  of  this  petition  was  not 
made  upon  the  defendant  or  any  other  person. 
On  December  21,  1894,  in  term,  an  order  was 
passed  quashing  the  execution  and  granting 
* 'leave  to  the  petitioner  to  sue  out  a  fi.  fa.  in 
his  name  as  such  executor."  An  execution 
was  duly  issued  under  this  order. 

1.  The  execution  issued  upon  the  second 
foreclosure  above  referred  to  was  levied  upon 
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the  land  embraced  iq  the  mortgage,  and  claims 
thereto  were  filed  by  Mrs.  Luther  and  other 
parties  to  different  parcels  of  the  lot.    The 
several  claim  cases  were  submitted  to  the  Judge 
without  the  interveution  of  a  jury.     Upon  the 
trial,  claimants  objected  to  the  introduction  of 
the  second  foreclosure  proceedings,  and  the 
execution  issued  thereon,  on  the  ground  that 
there  had  been  a  former  foreclosure,  and  that 
the  plaintiff  had  no  right  to  proceed  under  the 
second  foreclosure  until  the  first  foreclosure 
had  been  set  aside.    The  court  sustained  the 
objection,  ruled  out  the  evidence,  and  dismissed 
the  levies.    The  plaintiff  in  fi.  fa.  acquiesced 
in  this  decision,  which  had  been  made  against 
him  on  the  motion  of  the  claimants,  and  pro- 
•ceeded  to  havo  the  execution  upon  the  first 
foreclosure  issued   under   the  circumstances 
above  recited.     When  this  execution  was  lev- 
ied upon  the  mortgaged  premises,  claims  were 
again  interposed  by  the  parties  who  were  pur- 
chasers of  the  propertv.     Upon  the  trial  of  the 
case  now  under  consideration,  in  which  Mrs. 
Luther  was  the  claimant,  objection  was  made 
to  the  introduction  of  the  first  foreclosure  pro- 
•ceeding  under  which  the  levy  in  question  was 
made,  on  the  following  grounds:    First,  be- 
cause at  the  time  of  the  foreclosure  the  oriel- 
aial  mortgage  was  not  in  the  possession  of  the 
plaintiff,  but  was  in  the  hands  of  the  clerk  of 
the  court,   marked  •'Canceled;"    second,  be- 
<;au8e  the  judgment  of  foreclosure  was  not 
made  at  the  next  term  after  that  at  which  the 
Tule  nisi  issued;  third,  because  there  was  no 
legal  service  upon  the  mortgagor,  in  that  he 
was  not  personally  served,  and  there  was  no 
service  by  publication  for  four  months  next 
before  the  term  at  which  said  judgment  was 
rendered.    Under  the  view  we  take  of  the  case, 
it  is  not  necessary  for  these  questions  to  be  con- 
sidered.    Whether  they  would  be  well  taken 
or  not,  if  taken  advantage  of  at  the  proper 
time,  this  claimant  cannot  now  be  heard  to  at- 
tack the  regularity  or  validity  of  the  first  fore- 
closure.    When  this  levy  was  made  under  the 
second  foreclosure,  it  was  upon  motion  of  her 
counsel  that  such  levy  was  held  to  be  illegal, 
and  dismissed.     Having  invoked  a  ruling  from 
the  court  that  the  first  foreclosure  was  valid, 
and  this  decision  having  been  acquiesced  in 
and  acted  upon  by  the  party  against  whom  it 
was  made,  she  cannot  be  heard  to  attack  the 
judgment  which  she  obtained,  and  of  which 
she  took  the  benefit,  although  it  may  have 
been  an  erroneous  one.    In  the  case  of  Davis 
V.  Wakelee,  156  U.  S.  689,  89  L.  ed.  584,  where 
a  question  similar  to  the  one  under  considera- 
tion was  before  the  court,  Mr.  Justice  Brown, 
in  the  opinion,  savs:   "It  may  be  laid  down  as 
a  general  proposition  that,  where  a  party  as- 
sumes a  certain  position  in  a  legal  proceeding, 
and  succeeds  in  maintaining  that  position,  he 
may  not  thereafter,  simply  because  his  inter- 
ests have  changed,  assume  a  contrary  position, 
especially  if  It  be  to  the  prejudice  of  the  party 
who  has  acquiesced  in  the  position  formerly 
taken  by  him."    In  the  case  of  Philadelphia, 
W.  «fe  B.  B.  Co.  V.  Hoicard,  54  U.  8.  18  How. 
886,  387, 14  L.  ed.  169,  170,  In  delivering  the 
opinion  of  the  court,  Mr.  Justice  Curtis  says: 
"The  plaintiff  was  endeavoring  to  prove,  that 
the  paper  declared  on  bore  the  corporate  seal 
of  the  Wilmington  &  Susquehanna  Railroad 
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Company.  This  being  the  fact  to  be  proved, 
evidence  that  the  corporation,  through  its  coun- 
sel, had  treated  the  instrument  as  bearing  the 
corporate  seal,  and  relied  upon  it  as  a  deed  of 
the  corporation,  was  undoubtedly  admissible. 
.  .  .  The  defendant  not  only  induced  the 
plaintiff  to  bring  this  action,  but  defeated  the 
action  in  Cecil  county  court,  by  asserting  and 
maintaining  this  paper  to  be  the  deed  of  the 
company;  and  this  brings  the  defendant  within 
the  principle  of  the  common  law,  that  when  a 
party  asserts  what  he  knows  is  false,  or  does 
not  know  to  be  true,  to  another's  loss,  and  his 
own  ^in,  he  is  guilty  of  a  fraud;  a  fraud  in 
fact,  if  he  knows  it  to  be  false,  fraud  in  law 
if  he  does  not  know  it  to  be  true."  We  are 
clearly  of  the  opinion  that  the  defendant  can- 
not be  heard  to  say  that  what  was  asserted  on 
a  former  trial  was  false*  even  if  the  assertion 
was  made  by  mistake.  If  it  was  a  mistake,  of 
which  there  is  no  evidence,  it  was  one  made 
by  the  defendant,  of  which  he  took  the  benefit, 
and  the  plaintiff  the  loss,  and  it  is  too  late  to 
correct  it. 

2.  When  the  first  foreclosure  was  had,  the 
clerk  failed  to  issue  an  execution  as  required 
by  law,  and  after  the  death  of  the  plaintiff  one 
was  issued  in  his  name.  After  the  claimant 
had  succeeded  in  obtaining  a  judgment  of  the 
court  that  the  second  foreclosure  was  invalid 
and  the  first  foreclosure  was  valid,  this  execu- 
tion, issued  in  the  name  of  the  deceased  plain- 
tiff, was,  upon  the  ex  parte  application  of  the 
executor  of  the  wife  and  sole  heir  of  such 
plaintiff,  quashed,  and  a  new  execution,  in  his 
name  as  executor,  issued.  No  notice  or  serv- 
ice of  this  application  was  made  upon  the  de- 
fendant in  the  judgment,  or  any  other  person. 
Certainly  no  one  was  entitled  to  notice  except 
the  defendant.  Ought  he  to  have  been  served? 
The  issuing  of  an  execution  is  a  mere  ministe- 
rial act,  and.  while  it  is  not  necessary  to  decide 
in  this  case  whether  an  execution  issued  upon 
a  judgment  in  favor  of  the  plaintiff  after  his 
death  is  valid,  still,  if  the  legal  representative 
of  the  owner  of  the  judgment  sees  proper  to 
have,  by  an  order  of  court,  an  execution  framed 
in  accordance  with  the  peculiar  facts  of  the 
case  at  the  time  it  Is  Issued,  we  see  no  reason 
why  notice  should  be  given  to  the  defendant 
of  an  intention  to  apply  to  the  judge  for  an 
order  to  the  clerk  to  do  that  which  it  would 
seem  the  clerk  would  have  authority  to  do 
without  such  order.  In  any  event,  the  claim- 
ant will  not  be  heard  to  object  to  the  execution 
on  the  ground  that  it  was  Issued  by  the  order 
of  the  judge  without  notice  to  the  defendant, 
unless  she  alleged  some  valid  reason  why  the 
judge  should  not  have  passed  the  order.  No 
such  reason  appears  in  the  present  case.  Civ. 
Code,  §g  8854,  8855. 

8.  When  parties  to  a  case  agree  to  submit 
the  same  for  decision  upon  an  agreed  statement 
of  facts,  and  nothing  is  said  in  the  agreement 
to  the  contrary,  each  party  is  aosolutely 
bound  and  concluded  by  the  statements  of  fact 
thus  agreed  to,  so  far  as  the  trial  in  which  the 
stipulation  is  made  is  concerned.  Where  the 
agreement  is  not  expressly  limited  to  use  in 
the  trial  in  which  it  Is  made,  it  is  admissible  in 
evidence  as  an  admission  in  any  other  trial  or 
litigation  between  the  same  parties,  where  the 
same  Issues  are  involved;  but  It  is  not  abso- 
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lutely  binding  and  conclusive  upon  the  parties. 
When  it  is  used  against  such  parties  in  another 
trial  of  the  same  case,  or  in  any  other  case, 
either  party  has  the  right  to  attack  any  state- 
ment of  fact  made  therein  either  b^  disproving 
or  rebutting  the  same  or  explaining  it  away. 
If  parties  enter  into  an  agreed  statement  as  to 
the  facts  in  a  case,  ana  do  not  desire  such 
statement  to  be  used  against  them  thereafter, 
they  should  distinctly  stipulate  to  that  effect. 
There  being  nothing  in  the  agreed  statement 
of  facts  which  was  introduced  in  this  case  to 
indicate  that  it  was  only  intended  to  apply  to 
the  former  litigation,  the  court  di(j  not  err  in 
allowing  it  to  be  introduced  in  evidence.  Es- 
pecially would  this  be  no  error  in  the  present 
case,  where  there  was  no  effort  made  to  attack 
an^  statement  of  fact  made  therein,  and  the 
claimant's  case  absolutely  depended  upon  facts 
set  forth  in  the  agreement. 

4.  The  controlling  question  in  this  case  arises 
out  of  the  assignment  of  error  which  complains 
of  the  directing  of  a  verdict  for  the  plaintiff  in 
execution.  Was  this  erroneous  under  the  facts 
as  they  appear  in  the  record?  The  contest  was 
between  a  mortgagee,  who  was  the  victim  of  a 
theft  of  the  mortgage  and  a  forced  cancelation 
of  the  same,  entered  upon  the  record,  and  the 
purchaser,  who  bought  in  good  faith,  believing 
that  the  cancelation  as  it  appeared  of  record 
was  genuine  and  authorized.  That  title  to 
property  cannot  be  taken  away  by  theft  is  a 
principle  well  settled.  The  seller  can  convey 
no  greater  title  than  he  himself  possesses.  Civ. 
Code,  ^  8638;  2  Schouler,  Pers.  Prop.  8d  ed. 
^  19.  It  is  equally  well  settled  that  an  owner 
of  property  will  not  be  deprived  of  his  right  to 
the  same  by  the  commission  of  a  forgery,  and 
this  is  true  even  where  the  claimant  under  the 
forged  instrument  had  no  notice  of  the  forgery, 
and  honestly  believed  that  it  was  valid  and 
genuine.  Sampeyreac  v.  United  States,  82  U.  S. 
7  Pet.  222-240,  8  L.  ed.  665-671;  Van  Am^ 
ringe  v.  Morton,  4  Whart.  382,  34  Am.  Dec. 
517;  IT  Wolf  V.  Haydn,  24  111.  525;  Arrison  v. 
Harmatead,  2  Pa.  191;  Wallace  v.  Harmstad, 
44  Pa.  492;  Gray  v.  Jones,  14  Fed.  Rep.  83; 
Beck  V.  Clapp,  98  Pa.  581-586.  In  the  case  of 
Western  U.  Teleg,  Go.  v.  Darenpart,  97  U.  S. 
872,  24  L.  ed.  1049,  which  was  a  suit  in  equity 
to  compel  the  defendant,  a  corporation,  to  re- 
place in  the  name  of  the  appellants  certain 
shares  of  capital  stock  alleged  to  have  belonged 
to  them,  and  to  have  been  transferred,  without 
their  authority,  on  its  books,  to  other  parties, 
the  transfer  having  been  made  under  a  forged 
power  of  attorney,  Mr.  Justice  Field,  speak- 
ing for  the  court,  says:  *'In  many  instances 
they  [oflScers  of  the  corporation]  may  be  mis- 
led without  any  fault  of  their  own,  just  as  the 
most  careful  person  may  sometimes  be  in- 
duced to  purchase  property  from  one  who 
has  no  title,  and  who  may  perhaps  have  ac- 
quired its  possession  by  force  or  larceny. 
Neither  the  absence  of  blame  on  the  part  of 
the  officers  of  the  company  in  allowing  an  un- 
authorized transfer  of  stock,  nor  the  good  faith 
of  the  purchaser  of  stolen  property,  will  avail 
as  an  answer  to  the  demand  of  the  true  owner. 
The  great  principle  that  no  one  can  be  deprived 
of  his  property  without  his  assent,  except  by 
the  processes  of  the  law,  requires  in  the  cases 
mentioned  that  the  property  wrongfully  trans- 
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ferred  or  stolen  should  be  restored  to  its  right- 
ful owner.  The  maintenance  of  that  principle 
is  essential  to  the  peace  and  safety  of  society, 
and  the  insecurity  which  would  follow  any 
departure  from  it  would  cause  greater  injury 
than  any  which  can  fall,  in  case  of  unlawful 
appropriation  of  property,  upon  those  who> 
have  been  misled  and  defrauded." 

As  the  conduct  of  Knapp  included  both  a 
theft  of  a  mortgage  and  a  forgery  of  the  can- 
celation, it  appears  clearly  from  the  authori- 
ties cited  that  by  these  wrongful  acts  on  hi& 
part  McWilliams,  the  true  owner  of  the  mort- 
gage, was  not  deprived  of  his  right  of  property 
therein,  fiut  it  is  contended  that  McWi]Iiam» 
was  negligent  in  allowing  Knapp  to  have  pos- 
session of  the  mortgage,  and  that  by  his  negli- 
gence, together  w^ith  a  failure  on  his  part  ta 
examine  the  envelop  after  Knapp  bad  returned 
it  to  him,  he  put  it  In  the  power  of  Knapp  to- 
per petrate  this  fraud  upon  Mrs.  Luther.  The 
doctrine  that,  where  one  of  two  innocent  per- 
sons must  suffer,  the  loss  must  fall  upon  him 
who  has  placed  it  in  the  power  of  the  wrong- 
doer to  bring  about  the  injury,  is  invoked  for 
the  protection  of  the  claimant  in  this  case. 
This  doctrine  is  not  applicable  to  cases  of  this- 
character.  Under  the  facts  as  they  appear  ia 
the  record,  there  was  no  such  trust  or  confi- 
dence placed  by  McWilliams  in  Knapp  in  al- 
lowing him,  in  his  absence,  to  have  possession 
of  the^^papers,  as  would  authorize  the  applica- 
tion of  the  doctrine  above  referred  to.  There 
is  nothing  in  the  evidence  to  indicate  that  Mc- 
Williams was  put  upon  notice  of  any  fraudu- 
lent intent  on  the  part  of  Knapp.  There  wa» 
no  relation,  confidential  or  otherwise,  between 
McWilliams  and  Knapp,  which  could  mislead 
anyone  into  the  belief  that  Knapp  was  au- 
thorized by  McWilliams  to  cancel  the  mort- 
gage, and  have  the  cancelation  entered  upon 
the  record.  It  is  simply  a  case  of  one  person 
surreptitiously  getting  into  possession  of  the 
paper  of  another,  and  using  it  in  an  unauthor- 
ized and  unwarranted  w/ay,  and  perpetrating 
fraud  upon  the  owner  of  the  paper.  The  fact 
that  another  innocent  person  is  also  the  victim 
of  the  fraud  is  no  reason  why  the  owner  should 
be  deprived  of  his  property.  In  no  proper 
sense  did  the  conduct  of  McWilliams  place  it 
in  the  power  of  Knapp  to  commit  a  fraud  upon 
Mrs.  Luthfer,  so  as  to  estop  him  from  enforcing 
the  lien  of  his  mortgage  upon  the  property. 
Even  if  the  act  of  McWilliams  in  allowing 
Knapp  to  inspect  the  mortgage  was  negligence, 
it  was  only  negligence  in  that  broad  unre- 
stricted sense  in  which  the  term  is  often  used, 
and  was  not  that  character  of  negligence  which 
would  be  the  foundation  of  an  estoppel.  Wood 
V.  SUele,  78  U.  S.  6  Wall.  80,  18  L.  ed.  725; 
King  v.  ^arhi,  77  Ga.  285. 

In  the  case'  of  Bangor  Electric  Light  <fk 
Power  Co.Y,  Robinson,  52  Fed.  Rep.  520,  where 
two  persons,  had  a  safety-deposit  box  in 
common,  and  one  of  them,  without  authority, 
abstracted  therefrom  a  certificate  of  stock  in- 
dorsed in  blank,  belonging  to  the  other,  and 
transferred  it  to  an  innocent  purchaser  for 
value,  where  the  doctrine  above  referred  to 
was  invoked.  Circuit  Judge  Putnam,  in  de- 
livering the  opinion  of  the  court,  says:  **The 
contest  at  bar  relates  to  the  mere  negligence- 
of  the  original  holder,  and  how  far  this  may 
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prevent  him  from  reclaiming  his  property. 
At  first  it  occurred  to  the  court  that,  inasmuch 
as  Robinson  had  seen  fit  to  leave  this  certifi- 
cate in  such  condition  aa  to  indicate  that  some- 
body was  authorized  to  acquire  it  and  fill  in 
the  indorsement,  he  was  barred;  but  the  court 
is  unable  to  find  any  authorities  sustaining  this 
suggestion,  and  is  compelled  to  treat  this  cer- 
tificate, indorsed  in  blank  and  stolen,  as  it 
would  any  other  stolen  property  aside  from 
strictly  negotiable  securities."     In  the  case  of 
BaxendaUy.  Bennett,  L.  R.  8  Q.  B.  Div.  525, 
the  defendant   gave   H.    his    blank    accept- 
ance on  a   stamped    paper,    and  authorized 
him  to  fill  in  his  name  as  drawer  and  it  was 
returned  to  the  defendant  with  the  blank  un- 
filled, and  was  placed  by  him  in  an  unlocked 
drawer  of  his  writing  table  at  his  chambers,  to 
which  his  clerk,  laundress,  and  other  persons 
coming  there  had  access.    From  this  place  it 
was  lost  or  stolen,  and  came  into  possession  of 
C  ,  who,  without  authority,  filled  in  the  blank 
with  his  name;  and  in  this  condition  the  bill 
came  into  the  hands  of  the  plaintiff,  who  was 
a  bona  fide  purchaser  for  value,  without  notice 
of  the  fraud.     The  defendant  was  held  not 
liable  on  the  bill.     Bramwell,  L.  J.,  in  his 
opinion,  says:    '*But  a  crime  was  committed 
in  this  case  by  the  stealing  of  the  document, 
and  without  that  crime  the  bill  could  not  have 
been  complete,  and  no  one  could  have  been  de- 
frauded.   Why  is  not  the  defendant  at  liberty 
to  show  this?    Why  is  he  stopped  ?    What  has 
he  said  or  done  contrary  to  the  truth,  or  which 
should  cause  anyone  to  believe  the  truth  to  be 
other  than  it  is?    Is  it  not  a  rule  that  everyone 
has  a  right  to  suppose  that  a  crime  will  not  be 
committed  and  to  act  on  that  belief?    Where 
is  the  limit  if  the  defendant  is  estopped  here? 
.     .     .    The  defeodatit  here  has  not  volun- 
tarily put  into  anyone's  hands  the  means,  or 
part  of  the  means,  for  committing  a  crime. 
But  it  is  said  that  he  has  done  so  through  negli- 
gence. I  confess  I  think  he  has  been  negligent; 
that  is  to  say,  I  think  that  if  he  had  had  this 
paper  from  a  third  person,  as  a  bailee  bound  to 
keep  it  with  ordinary  care,  he  would  not  have 
done  so.    But  then  this  negligence  is  not  the 
proximate  or  effective  cause  of  the  fraud.     A 
crime  was  necessary  for  its  completion."    In 
the  case  of  Van  Amring  v.  Morton,  4  Whart. 
382,  34  Am.  Dec.  517,  where  it  appeared  that 
a  deed  executed  and  acknowledged   by  the 
grantor  with  a  blank  for  the  grantee's  name 
was  kept  by  the  grantor  locked  in  his  drawer, 
and  that  he  trusted  his  brother  with  the  key, 
who.  being  induced  by  a  third  person,  surrep- 
titiously took  out  the  deed,  and  filled  up  the 
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blank,  and  in  this  condition  a  bona  fide  pur- 
chaser for  value  accepted  the  deed  from  the 
grantee  whose  name  was  thus  inserted,  it 
was  held  that  the  purchaser  stood  in  no  bet- 
ter position  than  the  fraudulent  holder,  and 
that  no  title  passed.  In  the  case  of  Arri- 
wn  v.  Harmstead,  2  Pa.  191,  where  a  convey- 
ance reserving  a  rent  in  fee  was  altered  by  the 
insertion  of  material  words  after  delivery  by 
the  agent  of  the  grantor,  it  was  held  that  the 
effect  of  the  frauaulent  alteration  was  to  avoid 
the  covenants  reserving  rents,  and  to  preserve 
the  fee  simple  to  the  innocent  grantee  dis- 
charged from  the  covenants  in  the  deed,  and 
that  the  innocent  purchaser  from  the  fraudu- 
lent grantor  would  not  be  entitled  to  collect  the 
rents  reserved.  Rogers.  J.,  in  the  opinion, 
savs:  '*It  is  said  that  Mrs.  Lewis  is  a  bona 
fide  purchaser,  without  notice,  and  that  the  ac- 
tion may  be  sustained  on  that  ground.  But 
conceding  that  she  is,  her  situation  is  no  better 
than  the  fraudulent  grantor's.  Although  the 
title  of  the  grantor  was,  in  its  inception,  good, 
it  became  absolutely  void  by  matter  ex  pose 
facto.  At  the  time  of  the  assignment,  the  title 
being  avoided,  the  assignor  had  nothing  to  con- 
vey; of  course  nothing  passed  to  the  assignee. 
It  may  be,  and  perhaps  is,  a  hard  case.  Fraud 
may  be  committed  on  an  innocent  purchaser, 
who  may  find  it  difElcult  to  guard  against  im- 
position. This  is  conceded:  but  it  is  far  better 
to  encounter  this  risk,  than  to  give  the  least 
countenance  to  any  alteration  whatever  of  a 
solemn  instrument  of  writing,  which  would 
certainly  be*  the  result,  if  thesuilty  party  could 
escape  the  consequences  of  his  fraud  by  a 
transfer,  real  or  pretended,  to  a  person  who 
might  assume  the  garb  of  an  innocent  pur- 
chaser for  a  valuable  consideration.  We  can- 
not lay  too  manv  restraints  upon  trick,  artifice, 
and  fraud."  This  is  no  doubt  a  hard  case 
upon  Mrs.  Luther.  To  hold  that  she  is  pro- 
tected would  be  equally  hard  upon  the  estate 
of  McWilliams.  Under  the  view  we  take  of 
the  matter,  McWilliams  was  not  guilty  of  such 
negligence  as  would  deprive  him  of  any  of  his 
legal  rights.  Indeed,  he  seems  to  have  done 
no  more  than  an  ordinarily  prudent  person 
would  have  done  under  similar  circumstances; 
and,  following  the  authorities  which  seem  to 
be  conclusive  upon  the  subject,  we  hold  that 
the  purchaser  from  Enapp.  although  she  pur- 
chased in  good  faith,  without  notice  of  the 
fraud  and  forced  cancelation  by  him,  and  in 
the  honest  belief  that  the  forged  cancelation 
was  valid,  took  the  property  subject  to  the  lien 
of  the  mortgage. 
Judgment  affirmed. 


•ICO 


PeNKSTLYANIA  SuPBEMB  Ck)UBT.      ^  "*'"■*' ^ 


Oct., 


PENNSYLVANIA  SUPREME   COURT. 


John  J.  CARTER,   Appt., 

V. 

PRODUCERS'  OIL   COMPANY,  Limited, 
et  al. 


^  *^-  (188Pa.65L) 

A  rule  of  a  partaerflhip  assodattoii  ex- 
eladlni^  the  ri^ht  of  a  member  to  pur- 
ehase  additional  ehares  and  exeroise  the 
rifrhts  of  a  member  Id  respect  of  them  until  be 
shall  be  re-elected  to  membership  m  respect  of 
those  shares,  is  valid  under  the  act  of  June  25* 
1886,  providing  that  interests  in  such  associations 
shall  be  personal  estate  and  transferred  under 
such  rules  and  refirulations  as  the  associations 
prescribe. 

(October  11, 1897.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas  for  Warren 
County  in  favor  of  defendants  in  a  suit  brought 
to  compel  defendants  to  transfer  to  plaintiff 
certain  stock  which  be  alleged  belonged  to 
him.     Afflnned, 

Tbe  facts  are  stated  in  the  opinion  of  the 
lower  court,  which  was  as  follows: 

**I  have  found  as  a  fact  that  the  plaintiff  is 
the  bona  fide  owner  of  the  stock  which  he 
seeks  by  his  bill  to  have  transferred  to  him. 
In  so  doing,  I  have  negatived  so  much  of  para- 
graph c  of  the  defen&nt's  6th  proposition  of 
law  as  avers  that  the  plaintiff  has  not  over- 
come the  responsive  denial  of  the  answer  as  to 
the  bonafiden  of  his  ownership.  The  proof  of 
ownership  offered  by  the  plaintiff  consisted  of 
the  production  of  the  certificates  issued  by  the 
Proaucers'  Oil  Company,  Limited,  evidence  es- 
tablishing their  genuine  character,  and  the  due 
execution  bv  the  holders  thereof  of  the  trans- 
fers printed  on  the  back  of  the  certificates. 
To  this  was  added  his  own  testimony  that  he 
purchased  the  shares  from  the  National  Transit 
Company,  and  paid  for  the  same  in  cash  with 
his  own  money,  and  that  no  other  person  had 
any  interest  therein.  He  produced  the  check 
by  which  pavment  was  made,  the  receipt  of 
the  National  Transit  Company,  and  other 
documents  corroborating  his  testimony.  This 
was  certainly  enough,  in  the  absence  of  coun- 
tervailing proof,  to  establish  his  unqualified 
ownership  against  the  general  and  vague  de- 
nial of  the  answer.  It  was  declared  in  Riegel 
V.  American  L,  Ins.  Co.  153  Pa.  184  (the  pres- 
ent chief  Justice  delivering  the  opinion),  that 
an  averment  of  a  fact  in  an  answer  which 
could  not,  in  the  nature  of  the  case,  be  within 
the  personal  knowledge  of  him  by  whom  it  is 
sworn,  and  which  is  no  more  than  'an  expres- 
sion of  his  strong  conviction  of  its  existence, 
or  what  he  deems  an  infallible  deduction  from 
the  facts  which  were  known  to  him.'  is  not  re- 
sponsive in  the  sense  that  it  is  evidence  in  his 
favor,  so  as  to  put  the  plaintiff  upon  proof  by 
two  witnesses.    But  it  is  unnecessary  to  in- 


voke this  principle,  for  the  proof  was  abun- 
dant and  practically  uncontradicted. 

**The  proposition,  however,  raises  the  ques- 
tion of  the  good  faith  of  the  plaintiff  in  bring- 
ing this  suit,  and  this  is  a  broader  question. 
It  IS  said  that  he  is  'shown  to  be  acting  in  con- 
spiracy with  the  Standard  Oil  Trust,  in  fur- 
therance of  its  interests  and  purposes,  and  not 
for  the  welfare  of  tbe  defendant.'  The  find- 
ings of  fact  establish  that  the  plaintiff,  in  pur- 
chasing the  stock  in  question,  sought  to  obtain 
tbe  control  of  tbe  company;  that  his  avowed 
purpose  is  to  change  its  policy,  so  as  to  make  it 
unobjectionable  to  the  Standard  Oil  Trust,  and 
so  that  it  will  be  against  the  wishes  and  pur- 
poses of  the  other  members  of  the  company; 
also,  that  the  Standard  Trust  is  engaged  in  the 
same  business  as  the  defendant  company,  and 
that,  at  the  time  the  National  Transit  Company 
sold  tbe  stock  to  the  plaintiff,  its  ai^enrs  re- 
ceived assurances,  not  amounting  to  an  en- 
forceable contract,  that  his  action  would  be 
such  as  they  desired.  In  my  opinion,  the  mo- 
tives and  intentions  of  the  persons  composing 
the  Producers'  Oil  Company,  Limited,  in  or- 
ganizing that  company,  are  not  material,  ex- 
cept so  far  as  they  are  expressed  in  the  con- 
tract which  they  made  with  each  other.  We 
deal  exclusively  with  the  means  which  they 
adopted  to  carrv  out  their  purposes,  whatever 
they  were.  A  large  amount  of  testimony  was 
given  relating  to  the  preliminary  steps  looking 
towards  the  organization  of  the  company,  but, 
as  it  failed  to  show  an  agreement  between  the 
body  of  subscribers  to  tbe  capital,  we  give  it 
no  consideration.  Its  only  relevancy,  if  fully 
proved,  would  be  to  show  that  the  purpose  in 
tbe  minds  of  the  promoters  was  to  deprive  the 
Standard  Trust  of  the  Producers'  oil,  and  to 
furnish  a  competitive  market  for  the  same. 
These  purposes  are  not  unlawful,  and,  if  the 
means  adopted  were  adequate,  might  be  ac- 
complished. But  whether  accomplished  or  not 
must  depend  upon  the  adequacy  or  inadequacy 
of  the  means. 

*'Nor  can  I  see  my  way  clear  to  refuse  the 
relief  prayed  for  on  the  ground  that  the  plain- 
tiff's motives  and  intentions  are  at  variance 
with  the  purpose  and  wishes  of  his  fellow 
members.  If  what  he  desires  and  intends  to 
do  as  a  member  of  the  company,  controlling  a 
majority  in  value  of  interest  of  its  capital,  is 
legally  and  equitably  his  right,  the  court  can- 
not refuse  to  aid  him  because  it  may  think  he 
ought  not  so  to  act;  and,  if  it  is  not  legally  or 
equitably  his  right,  the  power  of  the  court  may 
be  invoked  to  prevent  his  abuse  of  his  power, 
but  it  does  not  justify  refusing  him  such  rights 
as  he  clearly  has.  The  action  of  the  court  is 
not  invoked  by  reason  of  any  supposed  equity 
in  the  plaintiff,  but  by  reason  of  an  alleged 
deprivation  of  his  legal  rights  as  a  member  of 
an  association  over  which  the  court  is  given, 
bv  express  statute,  tbe  supervision  and  control, 
llordoes  the  fact,  which  is  apparent,  that  tbe 
policy  which  the  plaintiff  desires  to  adopt  is 


NOTB.— As  to  .limited  partnerships,  see  also  the 
three  oases  Immediately  preceding  this. 

As  to  restrictions  by  by-laws  on  the  right  to 
transfer  shares  of  a  corporation,  see  New  England 
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also  desirable  to  the  Standard  Oil  Trust,  Id  xny 
mind  furnish  a  reason  for  refusing  relief,  since 
we  are  compelled  to  believe  that,  although 
agreeing  with  that  organization  in  opinion  and 
policy,  the  plaintiff  appears  in  his  own  right  as 
a  bona  fide  owner  of  shares. 

"The  cases  cited  for  tbe  defendant  on  this 
point  are  clearly  distinguishable  from  the 
case  in  hand.  Baker's  Appeal,  108  Pa.  510, 
66  Am.  Rep.  231,  and  Gould  y.  Head,  41 
Fed.  Rep.  340,  turned  upon  the  fact  that  the 
plaintiff  was  not  the  real  owner  of  the  stock. 
Kenton  v.  Union  Pass.  H.  Co.  54  Pa.  452,  and 
Camblos  v.  Philadelphia  dk  R.  R.  Co.  4  Brewst. 
(Pa.)  592,  were  cases  in  which  it  was  attempted 
to  control  the  action  of  a  corporation  by  suits 
brought  in  the  character  of  stockholders  by 
persons  who  had  bought  stock  for*the  mere 
purpose  of  bringing  suit  in  the  interest  of  out- 
siders. FolCa  Appeal,  91  Pa.  484,  86  Am.  Rep. 
671,  was  a  bill  to  compel  specific  performance 
of  a  contract  to  deliver  stock  in  a  national 
bank.  The  mere  right  of  the  plaintiff  under 
his  contract  furnished  no  ground  for  the  spe- 
cific performance  sought  in  equity,  but  the  re- 
lief was  demanded  on  tbe  supposed  equity  aris- 
ing from  the  fact  that  the  plaintiff  was  already 
the  owner  of  stock  which  with  the  stock  con- 
tracted for  would  give  him  control  of  the 
bank,  and  enable  him  to  elect  himself  and  his 
friends  directors  and  officers.  Specific  per- 
formance was  refused,  on  tbe  ground  that  the 
circumstances  relied  upon  raised  no  equity  in 
the  plaintiff.  It  was  said  that  the  bank  was  a 
quasi-public  corporation,  and  that  it  was 
against  public  policy  that  the  control  should 
be  in  the  hands  of  a  single  individual.  Cage 
V.  Fii'her,  6  N.  D.  297,  31  L.  R.  A.  557,  was 
similar,  but  there  was  only  a  contract  to  per- 
mit the  plaintiff  to  control  the  stock  without 
actually  buying  it.  None  of  the  cases  cited 
involved  the  right  of  a  stockholder  to  be  recog- 
nized as  such;  nor  do  any  of  them  involve  the 
denial  of  the  ordinary  equitable  remedies  to 
one  standing  wholly  upon  a  legal  right.  On  the 
other  hand, the  case  of  Rice  v.  Rockefeller A^^  N. 
Y.  174, 17  L.R,  A.  237,seems  to  me  fully  in  point 
upon  the  present  question;  and  Camden  dkA.R. 
Co.  V.  Elkins,  87  N.  J.  Eq.  273,  furnishes  even  a 
closer  analogy.  If  the  plaintiff  is  the  bona 
fide  owner  or  the  interest  in  the  capital  of  the 
defendant  company  which  he  claims,  and  is 
entitled,  under  the  laws  and  rules  of  the  com- 
pany, to  represent  that  interest  in  the  meetings 
of  its  members,  it  cannot  be  that  any  legal  or 
enforceable  equitable  right  of  the  company 
can  be  infringed  b^  requiring  it  to  recognize 
bis  title.  If,  by  his  action  or  attempted  ac- 
tion, the  rights,  legal  or  equitable,  of  any  other 
member  are  infringed,  that  action  may  be  re- 
strained or  controlled.  But  no  other  member 
of  the  company  is  before  the  court  as  a  party 
in  that  character.  The  real  contention  of  the 
defendants  seems  to  be,  not  so  much  that  the 
company  will  suffer  if  the  relief  prayed  for  be 
granted  to  the  plaintiff,  as  that  other  members 
in  their  individual  character  as  producers  of 
oil  will  be  injured;  and  this  is  a  controversy 
which  we  are  manifestly  unable  to  determine 
in  this  proceeding. 

'*I  turn,  therefore,  to  tbe  question  raised 
upon  the  undisputed  facts  by  the  plaintiff's  1st, 
2d.  3d,  4th,  5th,  7th,  8th,  and  10th,  and  the 
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defendant's  1st,  2d,  3d,  and  4th,  propositions 
of  law.  Under  the  law  governing  'partnership 
associations'  formed  under  the  act  of  June  2, 
1874,  and  its  amendments,  and  the  agreement, 
rules,  and  regulations  governing  the  Produ- 
cer*s  Oil  Company,  Limited,  is  a  member  of 
that  company  who  purchases  additional  shares 
entitled  to  represent  such  additional  interest 
in  the  capital  in  the  meetings  of  the  company, 
without  being  elected  to  membership  in  re- 
spect to  such  additional  interest?  The  4th  sec- 
tion of  the  act  of  June  2,  1874,  as  amended  by 
the  act  of  25th  of  June,  1885,  provides  as  fol- 
lows: 'Section  1.  Interest  in  such  partnership 
associations  shall  be  personal  estate,  and  may 
be  transferred,  given,  bequeathed,  distributed^ 
sold,  or  assigned,  under  such  rules  and  regu- 
lations as  such  partnership  associations  shall, 
from  time  to  time,  prescribe,  by  a  vote  of  a  ma- 
jority of  the  members  in  number  and  value  of 
their  interests,  and  in  the  absence  of  such  rules 
and  regulations  the  transferee  of  any  interest 
in  any  such  association  shall  not  be  entitled  to 
any  participation  in  the  subsequent  business 
of  such  association,  unless  elected  to  member- 
ship therein  by  a  vote  of  a  majority  of  the 
members  in  number  and  value  of  their  inter-  . 
ests.  And  any  change  of  ownership,  whether 
by  sale,  death,  bankruptcy,  or  otherwise,  which 
occurs  in  the  absence  of  any  rules  and  regula- 
tions of  such  associations  regulating  such  trans- 
fer, and  which  is  not  followed  by  election  to 
membership  in  such  association,  shall  entitle 
the  owner  or  transferee  only  to  the  value  of 
the  interest  of  the  date  of  acquiring  such  inter- 
est, at  a  price  and  upon  terms  to  be  mutually 
agreed  upon,  and  in  default  of  such  agreement 
at  a  price  and  upon  terms  to  be  fixed  by  an 
appraiser  to  be  appointed  by  the  court  of  com- 
mon pleas  of  the  proper  county,  on  the  peti- 
tion of  either  party,  which  appraisement  shall 
be  subject  to  the  approval  of  said  court.'  The 
provisions  of  this  section  affecting  the  status  of  ' 
transferees  of  interests  are  onl^  operative  in 
the  absence  of  rules  and  regulations  prescribed 
by  the  association  by  a  vote  of  a  majority  of 
the  members  in  number  and  value  of  their  in- 
terests. On  June  5.  1894,  over  a  year  before 
the  plaintiff  purchased  any  of  the  shares  in- 
volved in  this  controversy,  the  Producers'  Oil 
Company,  Limited,  in  the  manner  prescribed 
by  the  act^  and  also  in  conformity  with  the 
provision  in  the  rules  governing  amendments 
thereto,  adopted  the  amended  rule  set  forth  in 
the  findings  of  fact.  It  is  conceded  that  this 
rule,  if  valid,  is  conclusive  against  the  rights* 
claimed  by  the  plaintiff  in  his  bill.  But  it  is 
contended  that  the  rule  is  invalid,  because  no 
authority  to  make  such  a  rule  is  given  by  the 
statute,  because  it  is  against  the  terms  of  the 
statute,  and  because  it  is  in  restraint  of  trade, 
in  derogation  of  the  rights  of  the  members, 
and  unreasonable  in  its  provisions. 

"The  provision  forbidding  sales  of  shares 
except  to  a  particular  class  of  persons,  and 
that  requiring  a  member  purchasing  additional 
shares  to  be  elected  to  membership  in  respect 
to  such  shares,  are  independent;  either  may 
stand  though  the  other  fall.  The  plaintiff, 
although  he  had  never  been  lawfully  expelled 
from  membership  in  the  P.  P.  A.,  was  not  at 
the  time  he  purchased  this  stock  qualified  for 
membership  therein  by  reason  of  bis  business 


102 


Pennsylvania  Sufbems  Coubt. 


Oct., 


associations  with  the  Standard  Oil  Trust.  But 
the  first  clause  of  this  rule  deals  with  therisht 
of  a  member  to  sell,  and  not  to  buy.  No 
member  of  the  company  sold  bis  stock  to  the 
plaintiff:  nor  are  we  able  to  determine  whether 
or  not  the  persons  to  whom  they  did  sell  were 
or  were  not  qualified  under  this  clause.  We 
pass  it  by,  therefore,  to  consider  the  last  para- 
graph of  the  rule,  which  specifically  covers 
the  case  in  hand.  Many  cases  are  cited  for 
the  plaintiff  to  show  that  the  right  of  a  corpo- 
ration to  make  bylaws  for  the  regulation  or 
transfers  of  stock  does  not  include  the  right 
to  place  restrictions  upon  transfers.  For  the 
protection  of  the  corporation,  its  stockholders 
and  creditors,  it  may  prescribe,  by  by-laws,  the 
mode  of  transfer;  but  it  cannot,  without  ex- 
press authority  in  the  charter,  impose  restric- 
tions upon  the  free  alienability  of  its  shares, 
which  is  an  incident  of  such  property.  The 
argument,  however,  fails  when  it  is  attempted 
to  apply  it  to  a  'partnership  association*/  for  it 
is  quite  clear  that  the  rules  and  regulations 
authorized  by  the  act  of  1885  are  intended  to 
govern  more  than  the  mere  mode  of  transfer- 
ring shares,  and  to  embrace  the  status  of  a 
•  transferee  in  respect  to  the  association.  The 
language  is:  'Interests  may  be  transferred, 
given,  bequeathed,  distributed,  sold,  or  as- 
signed under  such  rules  and  regulations  as 
such  partnership  association  shall  from  time 
to  time  prescribe.'  And  as  the  act  prescribes, 
not  the  manner  of  registering  transfers,  but 
the  status  of  a  transferee  who  has  become  the 
owner  of  an  interest  in  the  capital  by  gift,  be- 
quest, distribution,  sale,  assignment,  or  other 
mode  of  transfer,  only  in  the  absence  of  rules 
and  regulations,  it  is  necessarily  implied  that 
these  rules  and  regulations,  which  are  to  take 
the  place  of  the  statutory  provisions,  may 
cover  the  same  subject;  and  this  is  precisely 
what  the  first  sentence  of  this  section  declares. 
If  the  association  may  not  make  rules  and  reg- 
ulations covering  the  status  of  transferees  as 
well  as  the  manner  of  transfer,  it  follows  that, 
in  every  association  having  rules  and  regula- 
tions governing  the  formal  transfer  of  inter- 
ests, any  transferee  becomes  immediately  a 
member  without  election,  for  the  statute  oper- 
ates only  in  the  absence  of  rules  and  regula- 
tions. Every  association,  if  this  be  a  correct 
construction  of  the  law,  will  be  required  to 
choose  between  doing  business  without  any 
rules  at  all  governing  the  transfer  of  shares 
and  the  loss  of  all  control  over  the  member- 
ship through  the  adoption  of  such  rules. 

"It  is  quite  too  clear  for  argument  that  the 
power  of  partnership  associations  under  the 
statute  to  make  rules  and  regulations  extends 
to  the  general  subject  of  the  status  of  trans- 
ferees, and  the  manner  in  which  they  may 
become  members,  as  well  as  to  the  mode  of 
transfer;  and  the  question  is  therefore  nar- 
rowed to  this:  Is  the  provision  requiring  mem- 
bers of  the  company  purchasing  additional 
shares  to  be  re-elected  in  respect  thereto  within 
this  general  power,  or  is  it  void  as  against  the 
spirit  and  intention  of  the  law?  Whether  the 
partnership  association  ought  to  be  classified 
by  the  professor  of  legal  science  as  a  species  of 
the  genus  corporation,  or  the  genus  partner- 
ship, or  whether  it  should  be  set  apart  as  a 
new  genus,  seems  to  me  unimportant.  If  a 
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corporation,  it  is  so  peculiar  in  its  features 
that  the  general  law  of  corporations  cannot  be 
applied  to  it  without  important  modifications; 
if  a  partnership,  it  so  differs  from  the  common 
type  that  the  general'  law  of  partnerships  is  but 
slightly  applicable.  Both  the  law  of  corpora- 
tions and  the  law  of  partnerships  are  to  be  re- 
sorted to  in  the  absence  of  statutorv  regula- 
tions, the  choice  being  determined  by  the 
nature  of  the  feature  under  consideration.  In 
the  present  case  we  derive  little  assistance 
from  either.  The  general  rule  of  corporations 
invoked  by  the  plamtiff  has  been  laid  down  to 
meet  the  conditions  existing  in  corporations  in 
which  the  ownership  of  stock  carries  with 
it  ipw  facto  membership  in  the  corporate 
body.  If  there  are  corporations  in  which  the 
conditions* are  different,  it  is  manifest  that  the 
rule  is  inapplicable  to  the  extent  of  the  dif- 
ference. 

*'The  delectus  personarum,  as  it  exists  in  part- 
nerships, grows  out  of  the  contract  of  the  part- 
ners to  be  associated  with  each  other,  and  with 
no  others.  The  reason  for  it  is  found  in  the 
right  of  each  partner  to  act  as  agent  for  ail 
the  others,  the  liability  of  each  for  the  part- 
nership obligations,  and  the  right  of  each  to 
contribution  from  the  others.  None  of  these 
conditions  exist  in  partnership  associations. 
The  case  of  a  transfer  of  interest  from  one 
partner  to  another  is  not  analogous  to  the  case 
in  hand,  for  the  dissolution  is  caused  in  such  a 
case,  not  by  the  addition  to  the  interest  of  one 
of  the  partners,  which  adds  nothing  to  his 
power,  but  by  the  dropping  out  of  the  assign- 
ing partner,  whose  continuance  is  necessary  to 
theipartnership  existence.  A  partnership  asso- 
ciation differs  from  the  common  type  of  pa^^ 
herships  in  that  the  members  vote  and  do  not 
act  with  the  powers  of  partners,  and  in  that 
th^  are  subjected  to  no  joint  liability.  It 
diners  from  the  common  type  of  corporations 
in  that  the  members  have  a  right  to  admit  or 
refuse  membership  in  the  company  to  the 
transferee  of  the  interest,  as  well  as  in  some 
other  particulars.  In  determining  whether  the 
act  of  1885  should  be  strictly  construed  against 
the  power  of  the  association  to  limit  the  right 
of  one  of  its  members  to  acquire  control  by  in- 
creasing his  interest,  we  ought  to  look  to  the 
spirit  and  intention  of  the  act.  The  peculiar 
form  of  delectus  personarum,  so  cacefully 
guarded  in  partnership  associations,  cannot  be 
based  upon  the  same  consideration  which  gives 
rise  to  the  common  form  in  partnerships,  for 
there  is  no  mutual  agency,  no  joint  liability. 
Looking  at  the  general  scheme  of  the  act,  it 
seems  apparent  that  it  was  intended  to  enable 
persons  desiring  to  combine  their  capital  in  any 
business  enterprise  to  do  so  without  incurring, 
on  the  one  hand,  the  general  liability  of  part- 
ners, or,  on  the  other,  the  risk  of  having  the 
business  taken  out  of  the  control  of  those  in 
whom  it  was  originally  placed  without  their 
consent,  which  exists  in  ordinary  corporations. 
If  this  be  true,  it  is  manifest  that  transfers  of 
interests  from  one  member  to  another  are  within 
the  mischief  sought  to  be  prevented,  for  the 
member's  vote  by  value  of  interest  as  well  as 
number  upon  most  important  questions. 

"If  the  case  of  a  member  transferee  is  not 
included  within  the  provisions  of  the  statute, 
it  is  not  because  the  letter  of  the  law  does  not 
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include  it,  but  because  the  court  is  moved  by 
the  context  to  limit  its  literal  meauiog.  *In- 
terests/  the  act  declares,  without  indicating 
any  exception,  ^may  be  transferred  .  .  . 
under  such  rules  and  regulations  as  such  part- 
nership association  shall  from  time  to  time 
prescribe/  etc.  'Any  change  of  ownership 
which  occurs  in  the  absence  o{  any  rules  and 
Tegulations  of  such  associations  regulating 
«uch  transfer  .  .  .  shall  entitle  the  owner 
or  transferee/  etc.  But  the  term  'election  to 
membership'  is  not  happily  chosen  to  express 
the  consent  of  the  members  to  tbe  acquisition 
of  a  greater  interest  by  one  of  their  number. 
One  who  is  already  a  member  cannot  be,  in 
any  proper  sense  of  the  term,  elected  to  mem- 
bership. The  broad  and  general  terms  used 
in  the  act,  together  with  the  use  of  this  phrase, 
inappropriate  to  the  case  of  transfer  between 
memt)crs,  indicate  that  tbe  particular  case  of 
such  transfer  was  not  present  in  the  legislative 
mind.  Had  it  been,  the  general  terms  would 
have  been  modified  if  it  were  intended  to  ex- 
-clude  it,  and  some  modification  of  the  term 
'elected  to  membership'  would  have  been 
made  had  the  intention  been  specifically  to  in- 
•clude  a  transfer  to  one  already  a  member.  We 
«an  only  ascertain  tbe  legislative  will  in  a  par- 
ticular case  by  determining  whether  or  not  it 
falls  within  the  general  intention  expressed  in 
the  law.  And,  while  my  mind  inclines  to  the 
"belief  that  such  a  case  was  not  within  the  in- 
tention of  the  legislature,  it  is  not  without 
xnuch  doubt  and  some  hesitation  that  I  so  de- 
cide. But  it  seems  clear  to  me  that  the  power 
of  the  association  to  regulate  the  status  of 
transferees  of  interests  in  capital  is  not  limited 
by  tbe  regulations  prescribed  by  the  act.  In 
conferring  upon  the  association  authority  to 
legislate  for  itself,  it  is  implied  that  it  may 
make  rules  which  differ  from  those  prescribed 
in  tbe  act.  If  the  case  of  a  transfer  to  one 
already  in  tUe  membership  be  not  included  in 
the  terms  of  the  act,  it  is,  at  most,  an  omitted 
case,  which  the  association  itself  may  provide 
/or.  The  rule  adopted  by  tbe  defendant  is  not 
against  the  terms  of  the  act,  for,  at  best,  the 
act  does  not  cover  it  at  all.  Nor  is  it  unreason- 
able, for  it  is  in  line  and  harmony  with  the 
general  spirit  and  intention  of  the  act.  Nor 
does  it  infringe  any  right  of  the  members,  for 
the  owners  of  tbe  shares  may  still  freely  sell 
them  to  whom  they  please,  the  only  difference 
being  that  a  sale  to  a  member  is  put  in  the 
same  category  as  a  sale  to  other  persons.  No 
member  can  claim  a  vested  right  to  a  greater 
TOting  power  than  was  given  him  by  the  ar- 
ticles of  association.  The  full  value  of  the  in- 
terest is  guaranteed  to  the  purchaser  in  any 
•event. 

*'Thus  far  we  have  considered  the  rules  and 
regulations  of  the  defendant  as  mere  by-laws. 
imposed  by  a  majority  under  the  authority  of 
the  statute.  The  original  rules  were,  how- 
ever, agreed  to  and  signed  by  all  the  members 
at  the  time  the  company  was  organized,  and  as 
part  of  its  organization.  They  have  therefore 
the  effect  of  articles  of  association  additional 
to  the  certificate  filed  as  required  by  law.  The 
plaintiff  had  notice  of  them,  both  actual  and 
constructive.  He  is  therefore  bound  by  this 
agreement,  and  one  of  its  provisions  is  that  it 
may  be  altered  by  a  vote  of  the  majority  of  the 
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members  in  number  and  value  of  their  inter- 
ests. It  was  so  altered  long  prior  to  his  pur- 
chase of  the  shares  in  question,  no  vote  being 
against  it  except  his  own.  Conceding  that  the 
authority  thus  given  to  alter  cannot  be  carried 
so  far  as  to  permit  a  change  in  the  general 
scope  of  the  instrument;  that  no  change  can 
be  made  against  the  mandate  of  positive  law, 
or  contrary  to  the  certificate  of  association, 
or  which  is  unreasonable  or  oppressive, — still, 
I  think,  this  alteration  is  not  an  undue  exer- 
cise of  the  power,  for  the  same  reasons  which 
have  been  already  adverted  to,  and  which, 
considered  in  this  aspect,  are  still  more  forcible 
and  cogent. 

"Bemg  of  opinion  that  the  last  clause  of  rule 
25,  which  excludes  the  plaintiff  from  participa- 
tion in  the  busmess  and  profits  of  the  defend- 
ant in  respect  to  the  shares  purchased  by  him 
until  he  shall  be  elected  to  membership  in  re- 
spect to  such  shares  by  the  majority  of  the 
members  in  number  and  value  of  their  inter- 
ests, is  valid,  it  follows  that  he  is  not  entitled 
to  the  relief  prayed  for  in  his  bill.  His  coun- 
sel in  the  argument  distinctly  disclaimed  any 
desire  to  have  the  stock  transferred  upon  the 
books  of  the  company  unless  such  transfer  car- 
ried with  it  the  right  to  vote  and  participate  in 
the  profits;  and  hence  we  do  not  consider  the 
question  whether  so  much  of  the  relief  prayed 
for  might  not  properly  be  granted  on  the  facts 
disclosed. 

"It  remains  to  consider  the  case  for  afiSrma- 
tive  relief  presented  by  the  defendants  upon 
their  cross  bill.  At  the  time  the  plaintiff  pre- 
sented tbe  certificates  for  18,013  shares  to  the 
secretary  of  the  company,  and  had  new  certifi- 
cates issued  to  himself  for  the  same,  he  was  not 
in  fact  the  owner  of  the  interest  represented 
by  tbe  certificates.  He,  in  effect,  represented 
himself  to  be  owner  by  presenting  them  in- 
dorsed as  they  were  in  the  usual  form,  and 
demanding  the'  transfer  to  himself.  But  he  is 
not  the  owner  of  the  same  shares  by  a  subse- 
quent purchase.  And  the  National  Transit 
Company,  which  was  at  the  time  owner,  is 
clearly  estopped  by  its  own  acts  from  asserting 
the  ownership  as  against  the  defendant.  We 
are  required  to  note  a  difference  here  between 
partnership  associations  and  ordinary  corpora- 
tions. In  the  latter  the  transfer  of  stock  on  the 
books  invests  the  transferee  with  the  full  rights 
of  a  stockholder,  including  the  right  to  vote  the 
stock  and  to  receive  tbe  dividends.  In  the 
former  this  right  does  not  follow  the  transfer  on 
the  books,  which  is  a  merely  ministerial  act  of 
an  ofiicer  or  clerk,  but  is  obtained  only  by 
election  to  membership  by  the  members  of  the 
company.  We  have  held  in  the  principal  case 
that  the  plaintiff  cannot  participate  in  the  busi- 
ness or  profits  of  the  defendant  company  as  to 
purchased  stock  without  re  election,  and  it  fol- 
lows that  no  clerk  or  officer  can  confer  that 
right  upon  him  by  permitting  a  transfer  upon 
the  books.  Apart  from  membership,  and 
pending  the  appraisement  of  the  value  of  the 
interest,  or  the  sale  of  it  to  another  who  may 
be  acceptable  to  the  remaining  members,  it 
may  be  important,  and  it  seems  to  me  it  is 
quite  proper,  that  the  interest  should  stand  on 
the  books  of  the  company  in  the  name  of  the 
true  owner,  both  for  its  protection  and  his  own. 
If  we  now  grant  the  relief  prayed  for  in  the 
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cross  bill,  we  shall  restore  the  interest  owned 
by  the  plaintiff  on  the  books  of  the  company 
to  the  names  of  the  original  members,  and  in- 
vest them  with  an  apparent  right  to  dividends 
and  participation  in  the  business  to  which  they 
are  not  entitled,  and  which  might  be  an  injury 
to  all  concerned.  The  books  of  the  company 
defendant  do  not  show  that  the  plaintiff  is  en- 
titled to  vote  or  participate  in  profits  in  respect 
to  these  shares,  and  it  can  therefore  suffer  no 
injury  from  an  unauthorized  transfer.  Let  a 
decree  be  drawn  dismissing  both  the  plaintiff's 
bill  and  the  cross  bill  filed  by  the  defendant, 
at  the  costs  of  the  plaintiff;  and,  at  the  time  of 
settling  the  decree,  the  court  will  hear  either 
party  upon  any  exceptions  to  the  findings  of 
fact  or  of  law  which  they  may  file,  respectively, 
within  ten  days  after  notice  of  the  filing  of  this 
opinion." 

Mes$rs,  Knox  A  Reed,  Hinckley  A 
Rice*  Weil  A  Thorp,  and  Roberts  A 
Carter,  for  appellant: 

The  Producers'  Oil  Company,  Limited,  has 
no  power  or  authority  to  adopt  bylaws. 

If  such  corporations  are  not  quasi  corpora- 
tions, but  unincorporated  associations,  with  all 
the  powers  and  liabilities  of  general  partner- 
ships, except  as  modified  by  statute  or  the 
articles  of  association,  they  then  have  no  power 
to  adopt  by- laws  unless  given  by  statute  or  by 
the  articles  of  association.  The  latter  are 
silent  on  the  subject,  and  no  statute  gave  such 
authority  until  the  act  of  June  9,  1805. 

8  Am.  &  Eng.  Enc.  Law,  N.  S.  p.  1000;  Liv- 
ingston V.  Lynch,  4  Johns.  Ch.  578;  Thomas-^, 
JEUmaker,  1  Pars.  Sel.  £q.  Gas.  98;  Niblack, 
Mut.  Ben.  Soc.  §  18;  1  Morawetz,  Priv.  Corp. 
§491. 

If  such  associations  are  quasi  corporations, 
with  all  the  powers  incidental  thereto,  except 
as  modified  by  statute  or  the  articles  of  associa- 
tion, then  they  have  the  power  to  adopt  by- 
laws, and  of  course  are  governed  by  the  laws 
relating  to  corporations  with  reference  to  such 
by-laws,  which  laws  declare  this  by-law  to  be 
void. 

These  associations  are  quasi  corporations. 

Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa.  147; 
Stevens  v.  Philadelphia  BaUClub,  142  Pa.  52, 
11  L.  R.  A.  860;  Patterson  v.  Tidewater  Pipe 
Co,  12  W.  N.  C.  4')2;  Hill  v.  Stetler,  127  Pa. 
161 ;  Whitney  v.  Backus,  146  Pa.  29;  Brier  HUl 
Coal  db  L  Co.  V.  Atlas  Works,  146  Pa.  290; 
Lafiin  dt  R.  Potcder  Co.  v.  SteytUr,  146  Pa. 
484,  14  L.  R.  A.  690;  Billington  v.  Qavtier 
Steel  Co,  19  W.  N.  C.  889;  Com.  v,  Sandy 
Lick  Oas,  Coal,  d  Coke  Co.  16  Phiia.  599. 

Associations  with  the  powers  of  the  Pro- 
ducers' Oil  Company,  Limited,  are  held  to  be 
corporations  by  the  Federal  Supreme  Court. 

Liverpool  <&  L.  Life  <k  F.  Ins.  Co.  v.  Oliver, 
77  U.  S.  10  Wall.  666,  19  L.  ed.  1029. 

As  corporations;  whether  quasi  or  in  fact,  no 

rd  reason  can  be  shown  why  they  should  not 
governed  by  the  analogies  of  corporation 
law,  by  whatever  name  the  association  may  be 
called. 

WaterburvY,  Merchant*'  Union  Exp.  Co.  50 
Barb.  167;  Rice  v.  Rockefeller,  134  N.  Y.  174, 
17  L.  R.  A.  287. 

No  such  bylaw  can  be  adopted  by  any  cor- 
poration without  express  authority  of  the  clear- 
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est  and  most  unequivocal  kind,  and  such  au- 
thority must  be  contained  in  the  charter  or  the- 
statute. 

Re  Klaus,  67  Wis.  401;  1  Cook,  Stock  & 
Stockholders,  §  408;  Bank  of  Attica  v.  Manu- 
facturers' A  T.  Bank,  20  N.  Y.  501;  BHnker- 
hoff-Farris  Trvst  d  Sav.  Co,  v.  Home  Lumber 
Co.  118  Mo.  447. 

There  is  a  distinction  between  ''by-laws"  and 
''rules  and  regulations"  recognized  by  all  law- 
writers.  By-Taws  are  intended  to  control  the 
action  of  the  corporation.  "Rules  and  regula- 
tions" are  intended  to  control  the  conduct  of 
third  persons  dealing  with  the  corporation. 

Waterman,  Corp.  §  77;  1  Morawetz,  Corp. 
^  501;  Boisot.  By-Laws  of  Priv.  Corp.  §  5;  1 
Thomp.  Corp.  §  937;  1  Am.  &  Eng.  Enc.  Law^ 
p.  705. 

The  words  of  both  the  act  of  1874  and  188& 
,  not  to  restrictions  upon  transfer,  but  to 
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the  formal  requisites  to  make  a  transfer  effect- 
ual, to  the  formalities  of  transfer. 

28  Am.  &  Eng.  Enc.  Law,  p.  64,  citing- 
Chouteau  Spring  Co.  v.  Harris,  20  Mo.  882; 
Feckheimer  v.  National  Exch.  Bank,  79  Va.  80;. 
Johnston  V.  Laflin,  108  U.  8.  800,  26  L.  ed. 
582;  Moore  v.  Bank  of  Commerce,  52  Mo.  877; 
Com,  V.  OiU,  8  Whart.  228;  Victor  0,  Bloede 
Co.  V.  Bloede,  84  Md.  129,  88  L.  R.  A.  107; 
Driscoll  V.  West,  B.  db  C.  Mfg,  Co.  4  Jones  &^ 
S.  488,  59  N.  Y.  96;  Bank  of  Atchison  County 
V.  Durfee,  118  Mo.  481. 

Only  one  restriction  is  anywhere  provided 
for  by  the  act,  that  is,  election  to  membership- 
of  transferees  not  already  members,  in  the  ab- 
sence of  rules  and  regulations  doing  away  with 
such  election,  and  therefore  no  other  restric- 
tion can  be  added.  By  implication  all  other 
restrictions  are  excluded. 

Coast- Line  R.  Co.  v.  Savannah,  ^Yed.  Rep. 
649;  Diligent  Fire  Co.  v.  Com.  75  Pa.  291; 
Raynar  v.  Beatty,  9  W.  N.  C.  201. 

Having  authorized  the  adoption  of  rules  and 
regulations  for  some  purposes,  power  to  adopt 
them  for  other  purposes  is  excluded. 

Ang.  &  A.  Corp.  §  875;  Child  v.  Hudson 
Bay  Co.  2  P.  Wms.207;  Ireland  v.  Globe  MtU- 
ing  db  Reduction  Co.  19  R  L  — ,  29  L.  R.  A. 
429. 

The  alleged  by-law  or  rule  and  regulation  la 
void,  because  not  within  the  scope  of  subjects 
to  be  controlled  by  by-laws  or  rules  or  regula- 
tions. 

Taylor,  Priv.  Corp.  §  7;  1  Bl.  Com.  475; 
Waterman,  Corp.  §§  72, 88;  Ang.  &  A.  Corp. 
§§  325.  845;  1  Morawetz,  Priv.  Corp.  §  491; 
Cook,  Stock  &  Stockholders,  §  700A;  1  Thomp. 
Corp.  §  985;  2  Kyd,  Corp.  122;  Taylor  v.  Gris- 
wold,  14  N.  J.  L.  227,  27  Am.  Dec.  83. 

The  right  to  vote  upon  stock  cannot  be  de- 
nied or  abridged  because  of  alleged  wrongful 
motives  influencing  the  holder  in  buying  and 
holding  the  stock. 

1  Cook,  Stock  &  Stockholders,  S  618,  citing 
Pender  v.  Lushington,  L.  R.  6  Cn.  Div.  70; 
Re  Stranton,  Iron  db  S.  Co.  L.  R.  16  Eq.  859; 
People,  Barker,  v.  Kip,  4  Cow.  888,  note;  StaU 
V.  Smith,  48  Vt.  290;  Moffati  v.  Farquhar,  L. 
R.  7  Ch.  Div.  591;  Camden  db  A.  R,  Co.  v. 
Elkins,  37  N.  J.  Eq.  273;  Rice  v.  Rockefeller, 
134  N.  Y.  174,  17  L.  R.  A.  287;  Farmerit  Loan, 
db  T.  Go.  V.  New  York  db  N.  R.  Co,  150  N.  Y. 
410,  84  L.  R.  A.  76. 
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Mewri,  Watson  A  McCleaTe  and  Sam- 
uel S.  Mehard,  for  appellees: 

The  plaintiff  cannot  extend  bis  membership 
in  the  defendant  company  from  the  one  three- 
hundredth  part  to  over  a  majority  of  its  cap- 
ital, without  a  novation  of  the  contract  under 
which  the  company  was  formed,  and  this  can 
be  effected  .only  by  the  mutual  consent  of  the 
parties. 

The  defendant  company  was  formed  by  the 
contract  of  its  members. 

The  relation  of  members  in  such  an  associa- 
tion results  entirely  from  the  contract  entered 
into  by  them  in  forming  the  company,  whether 
it  be  viewed  from  the  standpoint  of  a  partner- 
ship or  from  that  of  a  cozporation. 

Lindley ,  Partn.  *1 ;  1  Morawetz,  Priv.  Corp. 
1st  ed.  §§  2,  3,  12,  27-81,  126-135. 

The  contract  whereby  the  defendant  com- 
pany was  formed  cannot  be  changed  save  by 
the  mutual  consent  of  the  parties. 

Stone  V.  Miller,  16  Pa.  450;  Potter  v.  McCoy, 
26  Pa.  458;  Hartley  v.  Kirlin,  45  Pa.  49;  Kern- 
merefs  Appeal,  102  Pa.  558:  Walstrom  v.  Hop- 
king,  103  Pa.  118;  1  Parsons,  Contr.  *220;  1 
Morawetz,  Priv.  Corp.  Ist  ed.  J  821. 

The  contention  of  the  plaintiff  involves  a  ma- 
terial change  in  the  contract  under  which  the 
•defendant  company  was  formed. 

The  statutes  under  which  the  defendant 
company  was  organized  do  not  involve  consent 
to  an  extension  of  membership  without  further 
action  of  the  parties. 

Eliot  V.  Himrod.  108  Pa.  569. 

Words  are  generally  to  be  understood  in 
their  usual  and  most  known  signification;  not 
so  much  regarding  the  propriety  of  grammar, 
as  their  general  and  popular  use. 

Bl.  Com.  *59;  Endlich,  Interpretation  of 
Statutes,  §  4;  Black,  Interpretation  of  Laws, 
85;  Bradbury  v.  Wagenhorst,  54  Pa.  180;  Alle- 
gheny County  V.  Qibwn,  90  Pa.  897,  85  Am. 
Rep.  670;  Pitt9burgh\  v.  Kalehthaler,  114  Pa. 
547. 

A  construction  which  would  leave  without 
effect  any  part  of  the  language  of  the  act  is  a 
most  improbable  one. 

Endlich,  Interpretation  of  Statutes,  23;  Com, 
V.  Shopp,  1  Woodw.  Dec.  128;  Packer  v.  Sun- 
bury  cfc  E.  R.  Co.  19  Pa.  211;  Howard  A%9o:% 
Appeal,  70  Pa.  844. 

The  spirit  and  reason  of  the  statutes  like- 
wise forbid  an  extension  of  plaintiff's  member- 
ship without  the  consent  of  his  fellows. 

1  Bl.  Com.  *61. 

If  the  meaning  of  the  statute  is  doubtful  as 
to  rule  governing  transfers  to  members,  the 
construction  must  follow  the  common  law, 
which  requires  the  express  consent  of  all  the 
partners  to  an  enlargement  of  a  partner's  mem- 
bership. 

Black,  Interpretation  of  Laws,  110;  Arthur 
V.  Bokenham,  11  Mod.  148;  Doner  v.  Stavffer,  1 
Penr.  &  W.  198.  21  Am.  Rep.  370;  Baker's 
Appeal,  21  Pa.  76:  Cooper*s  Appeal  26  Pa.  262; 
Vandik^s  Appeal,  57  Pa.  9;  Parsons,  Partn. 
H  106,  108;  Cochran  v.  Perry,  8  Watts  &  8. 

The  rules  of  the  common  law  have  been  ap- 
plied to  partnership  associations  formed  under 
the  act  in  question,  except  where  express! v 
changed  by  the  provisions  of  the  act  oy  this 
court  in  numerous  cases. 
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Moloney  v.  Bruce,  94  Pa.  249;  Hill  v.  Stetler, 
127  Pa.  145;  Vanhorny,  Corcoran,  127  Pa.  255, 
4  L.  R.  A.  886;  Lennig  v.  Penn  Morocco  Co.  16 
W.  N.  C.  114;  Crowther  v.  Upland  Industrial 
Co-Op,  Asao,  1  Del.  Co.  Rep.  264:  Small's  Es- 
tate, 151  Pa.  5;  Eliot  v.  Himrod,  108  Pa.  569; 
Amis  V.  Downing,  IBradf.  ^%\\Jaffev.  Krum, 
88  Mo.  669:  AUen  v.  Long,  80  Tex.  261;  Im- 
perial Refining  Co.  v.  Wyman,  88  Fed.  Rep. 
574.  3  L.  R.  A.  508:  Carnegie  v.  Hulbert,  10- 
U.  a  App.  454.  58  Fed.  Rep.  10,  8  C.  C.  A. 
891 ;  Chapman  v.  Barney,  129  U.  S.  682,  82  L. 
ed.  SOI,  Bobbins  v.  ButUr,  24  111.  887;  Dennis 
V.  Kennedy,  19  Barb.  517;  Ta^  v.  Ward,  106 
Mass.  518. 

The  rule  was  authorized  by  the  statute. 

Laflin  d  R.  Powder  Co,  v.  SUytler,  146  Pa. 
484.  14  L.  R.  A.  690;  Ang.  &  A.  Corp.  11th 
ed.  g  842. 

The  purpose  of  the  plaintiff  to  gain  control 
of  the  defendant  company,  and  to  so  manage 
its  affairs  as  to  supply  the  Producers'  oil  to  tbe^ 
Standard  Oil  Company  is  wrongful,  and  aid 
will  not  be  given  by  a  court  of  equity  to  en- 
able him  to  carry  it  out. 

Forrest  v.  Manchester,  8.  d  L.  R,  Co.  4  De 
G.  F.  &  J.  126;  Rice  v.  Rockefeller,  134  N.  Y. 
174,  17  L.  R.  A.  287;  Folios  Appeal,  91  Pa.  484, 
86  Am.  Rep.  671. 

McCallum,  J.,  delivered  the  opinion  of  the^ 
court: 

We  think  the  court  below  entered  the  proper 
decree  in  this  case.  The  plaintiff  filed  his  bill 
to  compel  the  defendant  company  to  concede 
to  him  the  rights  of  a  member  as  to  shares  of 
which  he  was  merely  a  transferee.  The  sharea 
so  held  by  him,  together  with  the  shares  he 
subscribed  for,  represented  a  clear  majority  of 
the  capital  of  the  company.  On  paj^ment  of 
his  subscription  in  accordance  with  its  terms, 
he  was  duly  elected  to  membership  in  the  com- 
pany, and  he  then  received  from  it  a  certificate 
for  800  shares  of  its  capital,  of  the  par  value  of 
$10  eaqh,  that  being  the  number  of  shares  for 
which  he  had  subscribed.  Afterwards,  and 
prior  to  the  institution  of  this  suit,  he  pur- 
chased from  the  National  Transit  Company 
29,764  shares,  and  from  other  persons  181 
shares,  making  in  all  29,875  shares  in  addition 
to  his  original  800  shares.  The  shares  thua 
purchased  by  him  were  shares  which  members 
of  the  defendant  company  had  sold,  and  which 
the  parties  from  whom  he  had  purchased  had 
bought.  The  National  Transit  Company  was- 
then  one  of  the  companies  affiliated  with  the 
Standard  Oil  Company  and  controlled  by  what 
is  known  as  the  ^'Standard  Oil  Trust."  in  which 
the  plaintiff  was  a  shareholder  at  the  time  of 
his  purchase.  His  avowed  purpose  in  making 
the  purchases  mentioned  was  to  obtain  control 
of  the  defendant  company,  and  change  its 
policy  fronj  what  he  characterized  as  *'gad  fly"^ 
competition  with  the  Standard  to  such  compe- 
tition as  he  believed  would  be  unobjectionable 
to  it.  There  is  reason  to  believe  that  he  could 
not  have  obtained  the  stock  but  for  the  assur- 
ance that  he  would  use  the  power  he  supposed 
it  would  give  him  to  accomplish  his  declared 
purpose.  While  it  is  probable  the  accomplish- 
ment of  his  purpose  would  be  advantas^eous  to 
him,  it  is  very  clear  that  the  other  members  of 
the  defendantX2ompany  regarded  his  scheme  aa 
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fatal,  if  carried  out,  to  the  principal  object  in- 
tended to  be  achieved  bj  the  organization  of 
the  company,  and  as  destructive  of  their  inter- 
ests in  it.  The  principal  and  controlling  ques- 
tion raised  by  the  bill  and  answer  is  w nether 
the  plaintiff  is  entitled,  by  reason  of  his  election 
to  membership  in  the  defendant  company,  on 
payment  of  his  subscription,  to  have  transferred 
to  him  on  the  books  of  the  company  and  to  vote 
the  shares  purchased  as  above  stated.  The 
plaintiff  contends  that  he  is,  and  the  defendant 
<;ompany  contends  that  he  is  not.  The  argu- 
ments in  support  of  and  against  their  respec- 
tive contentions  are  exhaustive  and  able,  but  an 
extended  review  of  them  is  not  deemed  essen- 
tial to  a  proper  determination  of  the  question 
we  have  to  consider. 

It  is  conceded  that  the  plaintiff  has  no  right 
to  vote  the  shares  he  purchased  as  above  stated 
if  the  rule  of  June  5, 1894,  is  valid.  It  appears 
from  the  tenth  finding  of  fact  that  the  rule  was 
adopted  by  the  vote  of  .a  majority  in  number 
and  value  of  interests  of  the  members  of  the 
defendant  company.  To  determine  whether  it 
was  in  the  power  of  the  company  to  establish 
the  rule,  we  must  look  to  the  statutes  under 
which  it  was  organized.    As  bearing  on  this 

Question  it  is  sufficient  to  refer  to  the  act  of 
une  25,  1885  (Pub.  Laws,  182),  which  is 
amendatory  of  the  4th  section  of  the  act  of 
June  2,  1874  (Pub.  Laws,  271).  It  is  as  fol- 
lows:  "Interests  in  such  partnership  associa- 
tions shall  be  personal  estate,  and  may  be 
transferred,  given,  bequeathed,  distributed, 
sold,  or  assigned  under  such  rules  and  regula- 
tions as  such  partnership  associations  shall 
from  time  to  time  prescribe  by  a  vote  of  the 
majority  of  the  members  in  number  and  value 
of  their  interests;  and  in  the  absence  of  such 
rules  and  regulations  the  transferee  of  any  in- 
terest in  any  such  association  shall  not  be  en- 
titled to  any  participation  in  the  subsequent 
business  of  such  association,  unless  elected  to 
membership  therein  by  a  vote  of  a  majority  of 
the  members  in  number  and  value  of  their  in- 
terests. And  any  change  of  ownership, 
whether  by  sale,  death,  bankruptcy,  or  other- 
wise, which  occurs  in  the  absence  of  any  rules 
and  regulations  of  such  associations  regulating 
such  transfer,  and  which  is  not  followed  by 
•election  to  membership  in  such  association, 
shall  entitle  the  owner  or  transferee  only  to  the 
value  of  the  interest  so  acquired  at  the  date  of 
acquiring  such  interest,  at  a  price  and  upon 
terms  to  be  mutually  agreed  upon,  and  in  de- 
fault of  such  agreement,  at  a  price  and  upon 
terms  to  be  fixed  by  an  appraiser  to  be  ap- 
pointed by  the  court  of  common  pleas  of  the 
proper  county,  on  the  petition  of  either  party, 
which  appraisal  shall  be  subject  to  the  approval 
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of  said  court."  It  will  be  observed  that  the 
statute  makes  no  distinction  between  a  trans- 
feree who  is  a  member  of  the  partnership 
association  and  a  transferee  who  is  not  a  mem- 
ber of  it.  The  language  of  the  statute  fairly 
excludes  such  distinction,  and  there  is  nothing 
in  the  articles  of  association  which  warrants  it. 
It  is  a  distinction  which,  if  made,  would  enable 
a  member  of  the  association  to  obtain  a  con- 
trolling interest  in  it  by  a  purchase  of  a  suffi- 
cient number  of  the  shares  to  defeat  the  con- 
trolling purpose  of  its  organization,  and  to 
impair,  if  not  absolutely  destroy,  the  interests 
of  the  other  members.  If  the  legislature  had 
intended  to  make  this  distinction,  it  could  and 
presumably  would  have  done  so  in  a  few 
words.  The  absence  of  anything  in  the  statute 
indicative  of  a  purpose  to  make  it  tends  to 
confirm  the  view  that  members  who  purchase 
shares  sustain  the  same  relation  to  them  as 
purchasers  who  are  not  members.  Of  what 
avail  is  it  to  deny  to  a  stranger  who  buys  shares 
of  the  capital  of  the  association  the  right  to 
vote  them  without  its  consent,  manifested  by 
his  election  to  membership  therein,  while  a 
member  of  the  association  who  desires  to  ob- 
tain control  of  it,  to  defeat  the  purpose  for 
which  it  was  organized,  and  to  change  its 
policy,  in  the  interest  of  a  rival  company,  ia  • 
allowed  to  vote  without  its  consent  the  shares 
he  has  purchased?  It  seems  to  us  that  a  con- 
struction of  the  statute  which  admits  of  such 
results  is  opposed  to  the  spirit  as  well  as  the 
letter  of  it,  and  that  so  much  of  the  rule  of 
June  5,  1894,  as  puts  the  member  who  pur- 
chases shares  on  the  same  footing  with  respect 
to  them  as  the  strangers  who  purchase  shares 
is  in  clear  accord  with  and  authorized  by  it. 
We  cannot  assent  to  the  plaintiff's  claim  that 
the  defendant  company  is  a  corporation,  and 
restricted  in  the  adoption  of  by-laws,  rules,  and 
regulations  for  its  government  to  such  as  it  is 
within  the  power  of  the  latter  to  prescribe.  It 
may  be  conceded  that  the  defendant  company 
has  some  of  the  qualities  of  a  corporation,  but 
it  is  nevertheless  a  partnership  association, 
governed  by  the  statutes  and  articles  under 
which  it  was  organized,  and  the  rules  and  reg- 
ulations it  may  prescribe  in  execution  of  the 
powers  with  which  the  statutes  have  invested 
it.  We  concur  in,  and  need  not  add  anything 
to,  what  the  learned  judge  of  the  court  below 
has  so  well  said  on  this  point,  and  in  respect 
to  the  agreement  or  understanding  between 
the  parties  when  the  company  was  organized. 
In  accordance  with  the  views  expressed  in 
this  opinion,  we  overrule  the  specifications  of 
error. 

Decree  afflrmed  and  appeal  dismissed,  at  the 
cost  of  the  appellant. 
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H.   M.   BENTON  etal,  Besptt,, 

V. 

Philip  A.  JOHNCOX  e<  a;..  Appts. 
(17  Wasb.  277.) 

1.  The  6ommoii*l&w  rights  of  riparian 
proprietors  are  incident  to  the  estate  of  set- 
tlers upon  public  lands  who  acquire  title  from 
the  srovemment  as  a^rainst  subsequent  appro- 
prlators  of  tbe  waters. 

2.  The  riparian  ri^^hte  of  a  patentee  of 
the  g^OTemment  attach  by  relation  at  the 
very  Inception  of  his  title,  and  will  be  protected 
as  against  subsequent  appropriation  of  the  water 
naturally  flowing  over  the  land. 

3*  'g^-g<fft''"g  riparian  rinr^te  are  not  affected 
by  Laws  1873,  p.  530,  regulating  irrigation  and 
water  rights. 

4.  The  doctrine  of  appropriation  of 
crater  applies  only  to  public  lands,  and  not  to 
lands  which  have  become  private  property. 

i(.  The  common-law  doctrine  of  ripa- 
zdan  rights  is  not  inapplicable  to  an  arid 
region  in  which  irrigation  is  necessary  to  make 
the  land  productive. 

(July  2, 1807.) 

APPEAL  by  defendanls  from  a  Judgment  of 
tbe  Superior  Court  for  Yakima  County  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 
join defendants  from  interfering  with  plain- 
tiffs' alleged  rights  in  a  stream  flowing  through 
their  property.     Aprmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  B.  Reavis  and  Ira  P. 
Cnslehart,  for  appellants : 

l^is  case  is  one  of  first  impression  in  the 
appeUate  court. 

In  Thtyrpe  v.  Tenem  Ditch  Co,  1  Wash.  566, 
the  court  says :  "It  is  tbe  opinion  of  the  court 
that  the  prior  appropriator  of  ihe  flow  of  any 
water  over  the  public  lands  of  the  United 
States  has  a  vested  right  therein." 

In  Ellis  V.  P&merop  Imprav.  Co.  1  Wash. 
572,  it  was  there  decided:  "Watercourses  on 
the  puhlic  lands  of  the  United  States  are  sub- 
iect  to  appropriation  by  use  in  accordance  with 
local  customs  and  laws;  and  vested  rights  so 
acquired  cannot  be  devested  by  relation  back 
of  a  patent  granted." 

In  Geddis  v.  PajrM,  1  Wash.  687,  it  was 
held:  "Where  one  has  appropriated  the 
waters  of  a  stream  flowing  across  public  lands, 
by  erectine  on  his  own  land  a  ditch,  one  ac- 
quiring title  from  the  United  States  takes  sub- 
ject to  such  appropriation. " 

Cook  V.  Hewitt,  4  Wash.  749,  and  Rigney  v. 
Tacama  LigU  <&  W.  Co,  9  Wash.  576,  26  L.  R. 
A.  425,  are  not  from  the  arid  district. 

In  Isaacs  v.  Barber,  10  Wash.  124,  80  L.  R. 
A.  665,  it  was  held  that  "the  right  to  prior  ap- 
propriation of  water  upon  the  public  domain 
for  mining  and  other  beneficial  purposes  has 
been  established  by  a  custom  ^o  universal  that 
courts  must  take  judicial  notice  thereof." 

Note.— For  rights  of    prior  appropriatore  of 
water  as  affecting  tbe  subject  of  riparian  rights^ 
ace  Isaacs  v.  Barber  (Wasb.)  80  L.  K.  A.  665,  and 
note. 
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The  common-law  right  to  running  water  is 
that  every  proprietor  of  lands  on  the  banks 
of  a  river  has  naturally  an  equal  right  to  the 
use  of  the  water  which  flows  in  the  stream  ad- 
jacent to  his  lands,  as  it  was  wont  to  run 
{eurrere  sdehat)  without  diminution  or  altera- 
tion. 

3  Kent,  Com.  *439;  M^Calmont  v.  Whitaker, 
8  Rawle,  84.  23  Am.  Dec.  102;  Brown  v.  Bush, 
45  Pa.  66;  Van  Boesen  v.  Coventry,  10  Barb. 
518:  Mofett  v.  Bretoer,  1  G.  Greene,  848;  TO- 
lotson  V.  Smith,  32  N.  H.  94, 64  Am.  Dec.  355; 
Bealeyy.  Shaw,  6  East,  208;  Davis  v.  Oetchell, 
50  Me.  602,  79  Am,  Dec.  686. 

But  in  England  and  in  all  the  older  states 
irrigation  was  unknown  as  a  reasonable  use  of 
running  water. 

Angel],  Watercourses,  7th  ed.  §  120. 

In  Emns  v.  Merriweather,  4  111.  496,  88  Am. 
Dec.  106,  the  court  says  irrigation  is  by  no 
means  essential,  and  cannot  therefore  be  con- 
sidered a  natural  want  of  man. 

The  use  of  water  from  the  lands  and  running 
streams  by  miners  and  irrigators  grew  into 
customary  law  without  legislation,  either  con- 
gressional or  local,  and  valuable  properties 
were  created  before  the  act  of  1866,  the  sub- 
stantial provisions  of  which  act  have  been 
placed  in  the  Revised  Statutes  of  the  United 
States  as  §  2889. 

Atchison  V.  Peterson,  87  U.  S.  20  Wall.  507, 
22  L.  ed.  414;  Baaey  v.  Gallagher,  87  U.  S.  20 
Wall.  670,  22  L.  ed.  452;  Forbes  v.  Oracey,  94 
U.  S.  762,  24  L.  ed.  818;  Jennison  v.  Kirk,  98 
U.  S.  453,  25  L.  ed.  240;  Broder  v.  Natoma 
Water  dkMin.  Co.  101  U.  S.  274,  25  L.  ed.  790. 

This  act  of  Congress  merely  confirmed  and 
established  the  customary  local  law. 

The  common-law  doctrine  of  riparian  rights, 
that  every  riparian  owner  is  entitled  to  the 
natural  flow  of  the  stream  through  his  land  as 
it  is  wont  to  run,  is  not  applicable  to  the 
streams  in  Yakima  and  Kittitas  counties,  but 
rights  should  be  determined  by  the  doctrine  of 
prior  appropriations. 

The  common  law  was  made  for  man,  not 
man  for  the  common  law. 

The  colonists  brought  with  them  the  com- 
mon law  of  England  so  far  as  it  was  applicable 
to  their  new  conditions. 

The  common  law  of  England,  so  far  as  it  is 
not  repugnant  to  or  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States  and  the 
organic  act  and  laws  of  Wasbington  territory, 
shall  be  the  rule  of  decision  in  all  the  courts 
of  this  territory. 

The  question  whether  the  use  of  water  in 
any  particular  locality  is  necessary  to  man's 
existence  is  a  question  of  fact,  and  not  of  law. 

Crandall  v.   Woods,  8  Cal.  142. 

Much  of  the  confusion  and  uncertainty  ex- 
isting on  the  water  question  arises  from  a  fail- 
ure to  distinguish  what  is  law  and  what  is  fact 
in  the  application  of  the  common  law. 

Vansickle  v.  Haines,  7  Nev.  249;  Lux  v. 
Haggin,  69  Cal.  255;  Com.  v.  Knoiclton,2^Ba&. 
534;  People,  Loomis,  v.  Canal  Appraisers,  38 
N.  Y.  482. 

The  common-law  doctrine  of  riparian  rights 
is  unsuited  to  the  condition  of  our  state,  and 
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this  case  should  have  been  determined  by  the 
application  of  the  principle  of  prior  appropri- 
ation. 

Reno  Smelting^  M.  dt  Reduction  Works  v. 
Stetenmm,  20  Nev.  269.  4  L.  R.  A.  60:  Drake 
V.  Earhart,  2  Idaho,  718;  StotoeU  v.  Johuson, 

7  Utah.  215;  Moyer  v.  Preston  (Wyo.)  44  Pac. 
845;  Clougk  v.  Wing  (Ariz.)  17  Pac.  458; 
Tramhley  v.  Lutennan,  6  N  M.  15;  Black's 
Pomeroy,  Water  Rights,  §  106. 

Legislation  confirms  the  custom  of  appro- 
priation, and  abrogates  riparian  rights  in  Yaki- 
ma county. 

Laws  1878.  p.  520;  Laws  1893^-96, 508;  Black's 
Pomeroy,  Water  Rights,  §§  106-108,  118. 

Messrs.  D.  J.  Crowley  and  Whitson  A 
Parker,  for  respondents: 

Under  the  common -law  rule  the  riparian 
owner  might  make  reasonable  use  of  flowing 
water  for  the  purpose  of  irrigation. 

Black's  Pomeroy,  Water  Rights.  §§  150, 
151, 158, 155. 157;  Lux  v.  Haggin,  69  Cal.  255; 
Jones  V.  Adams,  19  Nev.  78;  Vansickle  v. 
Ifaines,  7  Nev.  286;  Union  MiU  db  Min.  Co.  v. 
Ferns,  2  Sawy.  199;  Washb.  Easements  & 
Servitudes,  2d  ed.  p.  240;  Elliot  v.  FitehJmrg  R, 
Co,  10  Gush.  194,  57  Am.  Dec.  85;  8w%ft  v. 
QoodricK  70  Cal.  108.  See  also  Banehard 
V.  Baker,  8  Me.  258.  28  Am.  Dec.  504;  GUUtt 
V.  Johnson,  80  Conn.  180;  Farrdl  v.  Richards, 
80  N.  J.  Eq.  511;  Tolle  v.  Correth,  81  Tex.  362, 
98  Am.  Dec.  M^\8tanf(yrd  v.  Felt,  71  Cal.  249; 
Qould  V.  Stafford,  77  Cal.  66;  Rfiodes  v.  White- 
head, 27  Tex.  804,  84  Am.  Dec.  681;  Anaheim 
Water  Co,  v.  JSemitropie  Water  Co.  (Cal.)  80 
Pac.  628. 

Water  for  irrigation  in  arid  countries  is  a 
natural  want. 

Evans  v.  Merriweather,  4  111.  492,  88  Am. 
Dec.  106;  Kinney,  Irri^tion,  §§157, 158. 

The  right  of  appropriation  exists  so  long  as 
the  lands  are  the  public  lands  of  the  United 
States;  whenever  the  government  parts  with 
its  title  it  grants  to  its  patentee,  as  an  incident, 
any  water  flowing  over  it  which  had  not  been 
appropriated  prior  to  the  inception  of  his  title. 

Basey  v.  OaUagher,  87  U.  S.  20  Wall.  670. 
22  L.  ed.  452;  Stvrr  v.  Beck.  188  U.  S.  541, 88 
L.  ed.  761;  Union  MiU  d  Min,  Co.  v.  Ferris, 
2  Sawy.  176;  Union  Mill  db  Min.  Co.  v.  Dang- 
lerg,  2  Sawy.  451. 

The  history  of  legislation  and  constitutional 
enactment  in  this  state  has  conclusively  rec- 
ognized the  riparian  doctrine. 

Wash.  Const,  art.  21;  Acts  1889-90,  p.  719, 
?S  44,  46,  48,  57;  1  Hill's  Code,  g§  1761-1768. 
1765,  1774. 1787;  Thorpe  v.  Tenem  Ditch  Co,  1 
Wash.  666:  Isaacs  v.  Barber,  10  Wash.  188, 
80  L.  R.  A.  665;  Crook  v.  Hewitt,  4  Wash.  749; 
Rigney  v.  Tacoma  Light  <fe  W,  Co,  ^  Wash. 
576,  26  L.  R.  A.  425. 

No  court  where  the  other  view  haa  been 
taken  has  ever  answered  satisfactorily  the 
comprehensive  and  able  arguments  contained 
in  Vansickle  v.  Haines,  7  Nev,  249. 

See  also  Ltix  v.  Haggin,  69  Cal.  255;  Kinney, 
Irrigation,  §§  191.  208;  Black's  Pomeroy,  Wa- 
ter Rights,  145.  150.  158;  Crahdall  v.  Woods, 

8  Cal.  186;  Lehigh  Co.  v.  Independent  Ditch  Co, 
8  Cal.  828:    Cole  v.  Logan,  24  Or.  304. 

The  doctrine  of  appropriation  applies  only 
to  public  lands. 

Gould.  Waters,  §  240;  Black's  Pomeroy, 
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Water  Rights,  §  30;  CuHis  v.  LaOrande  Hy- 
draviic  Water  Co,  20  Or.  84, 10  L.  R  A.  484. 

When  a  patent  issues  the  title  relates  back  to 
the  Initiatory  act,  vie.,  the  date  of  settlement. 

Sturr  V.  Beck.  138  U.  S.  541,  88  L.  ed.  761; 
Kinney,  Irrigation.  §  210;  Shepley  y.  Cowan,  91 
r.  S.  887,  28  L.  ed.  426;  8tark  v.  Starr,  78  U. 
S.  6  Wall.  418.  18  L.  ed.  929;  Union  MiU  db 
Min.  Co,  V.  Dangberg,  2  Sawy.  450;  Larser^ 
V.  Oregon  R.  db  Nan.  Co.  19  Or.  240;  CoU  v. 
Logan,  24  Or.  804;  Fault  v.  Cooke,  19  Or.  455. 

Oregon  has  the  same  statute  substantially  as 
Washington  on  condemnation  of  riparian  own- 
ership, quoted  at  i^  499,  Kinney  on  Irrigation.. 
That  court  has  steadily  maintained  the  doc- 
trine of  riparian  ownership. 

Oregon  Iron  Co.  v.  TruUenger,  8  Or.  1;  Tay- 
lor V.  WtUh,  6  Or.  199;  Shitely  v.  Hume,  10  Or. 
76. 

In  Kansas  the  doctrine  of  riparian  rii^hts  is- 
upheld,  although  the  statutes  of  that  state  seem 
to  recognize  as  fully  as  those  of  this  state  the 
taking  of  water  by  appropriation. 

Kinney,  Irrigation.  §|  427,  442. 

In  North  Dakota  the  riparian  doctrine  is 
recognized. 

Kinney,  Irrigation,  §  467. 

So  also  in  South  Dakota. 

Kinney,  Irrigation,  §  477. 

Anders^  J.,  delivered  the  opinion  of  the- 
court: 

An  action  was  instituted  in  the  superior 
court  of  Yakima  county  by  the  plaintiff  Ben- 
ton, a  riparian  proprietor  on  the  Ahtanum 
river,  in  said  county,  to  restrain  certain 
of  the  appellants  from  diverting  the  waters 
of  said  stream,  and  conducting  the  same 
to  and  upon  their  land,  situated  at  a  distance- 
therefrom,  for  the  purposes  of  irrigation. 
Three  separate  actions  were  also  commenced} 
by  other  parties,  seeking  similar  relief,  and 
by  stipulation  of  all  the  parties,  and  an  or- 
der of  the  court,  all  of  those  causes  were  con- 
solidated and  tried  in  this  action.  Many- 
riparian  owners  became  parties  by  interven- 
tion, and  joined  the  plaintiffs  in  claiming  the- 
relief  sought  by  them,  and  the  defendants  in 
the  several  causes  were  all  made  defendants- 
in  the  consolidated  case.  The  complaint  in 
each  case,  briefly  stated,  alleges  riparian  own- 
ership on  the  part  of  the  plaintiff,  and  appro- 
priation of  the  water,  and  the  date  thereof, 
and  the  use  of  the  water  for  irrigation,  and 
its  diversion  by  the  defendants.  £ach  of  the 
nonriparian  landowners  alleges  ownership  of 
lands,  and  appropriation  and  use  of  the  water 
for  irrigation,  and  date  of  such  appropriation, 
and  the  making  of  valuable  improvements  on 
the  land.  And  each  party  to  the  action  avers 
that  his  land,  without  artificial  irrigation,  is 
arid  and  unproductive,  and  prays  that  he  may 
be  decreed  entitled  to  a  certain  specified  quan- 
tity of  water  for  the  purpose  of  irrigating  bis 
premises.  The  action  involves  the  rights  of 
a  multitude  of  farmers  located  on  the  banks 
of  the  river,  as  well  as  those  of  a  great  num- 
ber of  nonriparian  landowners.  The  evidence- 
preserved  in  the  record  is  exceedingly 
voluminous,  but  the  facts  deduced  therefrom 
and  stated  by  the  court  are  so  satisfactory  tO" 
counsel  that  we  have  been  relieved  of  the  labor 
of  examining  it  in  detail.    Of  the  ninety-one 
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findings  of  fact  made  by  the  court,  none  of 
any  special  importance  is  disputed  by  counsel 
for  appellants.  The  trial  court  awarded  a 
perpetual  injunction  restraining  each  and  ev- 
ery of  the  n  on  riparian  owners  of  land  from 
diverting  or  interfering  with  the  water  of  the 
river.  Appellants  excepted  to  the  conclusions 
of  law  as  announced  by  the  court,  and  to  the 
whole  decree,  as  founded  on  erroneous  con- 
clusions of  law,  and  here  insist  that  the  rights  of 
all  parties  should  be  determined  by  this  court 
by  the  application  of  the  doctrine  of  appro- 
priation, in  accordance  with  the  facts  found  by 
the  superior  court.  It  may  be  stated  generally 
that  the  court  found  from  the  evidence  the  date 
when  each  party  settled  upon  his  land  and 
took  the  initiatory  step  in  the  acquisition  to  title 
thereto,  as  well  as  the  date  at  which  be  appro- 
priated the  water  for  agricultural  purposes. 
While  the  court  recognized  the  existence  in 
this  state  of  the  doctrine  of  prior  appropriation, 
it  nevertheless  held  that  the  plaintifif  and  plain- 
tiff interveners,  who  settled  upon  their  respec- 
tive lands,  and  acquired  their  title  thereto  by 
-complying  with  the  laws  of  the  United  States, 
and  appropriated  and  used  the  water  of  the 
stream  for  irrigation  and  domestic  purposes, 
prior  to  the  diversion  by  appellants,  were  en- 
titled to  have  the  stream  continue  to  flow  as  it 
naturally  flowed  through  or  by  their  lands  at 
tbe  time  their  possessorv  riehts  attached.  In 
other  words,  the  court  held  that  the  respond- 
ents were  entitled  to  the  common-law  rights 
-of  riparian  proprietors,  as  against  subsequent 
appropriators  of  the  water,  from  the  date  of 
tbeir  occupancy,  with  Intent  to  acquire  the 
title  of  the  government  in  pursuance  of  law. 
And  this  ruling  of  the  trial  court  waa^  not  at 
variance  with  the  rule  repeatedly  announced 
by  this  court,  and  the  territorial  supreme 
•court  except  upon  the  question  as  to  the  date 
at  which  riparian  rights  t)ecome  vested  in  law- 
ful occupants  of  public  land.  That  such 
rights,  as  well  as  the  right  of  prior  appropria- 
tion, have  hitherto  been  recognized  in  the  de- 
cisions in  this  state,  will  be  disclosed  bv  an  ex- 
amination of  the  following  cases:  Thorpe  v. 
Tenem  Ditch  Co.  1  Wash.  {y66;  EllisY,  Pomeroy 
Imfrov,  Co,  1  Wash.  572;  OeddiB  v.  ParrUh,  1 
Wash.  587;  Crook  v.  Hewitt,  4  Wash.  749; 
Bigney  v.  Taeoma  Light  db  W.  Co.  {^  Wash. 
676,  26  L.  R.  A.  425;  Isaacs  v.  Barber,  10 
Wash.  124,  80  L.  R  A.  665.  Nor  did  the  legis- 
lature disregard  the  rights  of  riparian  owners 
in  the  general  act  of  1890  relating  to  appro- 
priation of  water  for  irrigation.  1  Hill's  Code. 
f,  1718  et  seq.  On  the  contrary,  §§  1761  and 
774  of  that  act  especially  recognized  the  ex- 
istence of  riparian  rights,  and  we  do  not  see 
anything  in  that  statute  or  the  subsequent  act 
of  1891  evincing  an  intention  on  the  part  of  the 
legislature  to  disregard  such  rishts. 

But  it  is  most  earnestly  insisted  by  the 
learned  counsel  for  appellants  that  the  com- 
mon-law doctrine  touching  riparian  rights  is 
not  applicable  to  the  arid  portions  of  the  state, 
and  especially  to  Yakima  county;  and  this 
court  is  now  urged  to  so  decide,  notwithstand- 
ing anything  it  may  heretofore  have  said  to  tbe 
<x>ntrary.  The  legislature  of  the  territory  of 
Washington  in  the  year  1868  (Laws  1868.  p.  68) 
enacted  that  "the  common  law  of  England,  so 
far  as  it  is  not  repugnant  to,  or  inconsistent 
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with,  the  Constitution  and  laws  of  the  United 
States  and  the  organic  act  and  laws  of  Wash- 
ington territory,  shall  be  the  rule  of  decision  in 
all  the  courta  of  this  territory."  The  language 
of  this  provision  was  changed  by  the  state 
legislature  in  1891  bv  omitting  the  words  *'of 
England,"  substituting  the  word  "state"  for 
"territory,"  and  inserting  the  clause,  "nor  in- 
compatible with  the  institutions  and  condition 
of  society  in  this  state."  Code  Proc.  §  108. 
But  the  meaning  remains  substantially  the 
same.  It  thus  appears  that  the  common  law 
must  be  our  "rule  of  decision,"  unless  this  case 
falls  within  the  exceptions  specified. in  the 
statute.  Now,  the  common-law  doctrine  de- 
claratory of  riparian  righta,  as  now  generally 
understood  by  the  courta,  is  not,  in  our  judg- 
ment, inconsistent  with  the  Constitution  or  laws 
of  the  United  States  or  of  this  state.  Nor  is 
it  incompatible  with  the  condition  of  society  in 
this  state,  unless  it  can  be  said  that  the  right 
of  an  individual  to  use  and  enjoy  his  own  prop- 
erty is  incompatible  with  our  condition, — a 
proposition  to  which,  we  apprehend,  no  one 
would  assent  for  a  moment.  It  is  held  by 
practically  all  the  better  authorities  that  the 
right  of  the  riparian  owner  to  the  natural  flow 
of  the  stream  by  or  across  his  land  in  ite  ac- 
customed channel  is  an  incident  to  his  estate, 
and  passes  by  a  grant  of  the  land,  unless  spe- 
cially reserved.  It  is  not  an  easement  in  or 
an  appurtenance  to  the  land,  but,  as  Angell 
says,  is  as  much  a  part  of  the  soil  as  the 
stones  scattered  over  it.  Angell,  Watercourses, 
§5. 

"By  the  common  law,"  says  the  court  in 
Lux  V.  Hoggin,  69  Cal.  255,  "the  right  of  the 
riparian  proprietor  to  the  flow  of  the  stream  is 
inseparably  annexed  to  the  soil,  and  passes 
with  it,  not  as  an  easement  or  appurtenance, 
but  as  part  and  parcel  of  it.  Use  does 
not  create  the  right,  and  disuse  cannot  destroy 
or  suspend  it.  The  right  in  each  extends  to 
the  natural  and  usual  now  of  all  the  water, 
unless  where  the  quantity  has  been  diminished 
as  a  consequence  of  the  reasonable  application 
of  it  by  other  riparian  owners  for  purposes 
hereafter  to  be  mentioned."  And  one  of 
tbe  purposes  thereafter  mentioned  was 
irrigation.  In  Washburn  on  Easementa  & 
Servitudes,  4th  ed.  pp.  316,  817,  the  learned 
author  says:  *  'The  right  of  enjoying  this  flow, 
without  disturbance  or  interruption  by  any 
other  proprietor  is  one  jure  naturcB,  and  is  an 
incident  of  property  in  the  land,  not  afi  ap- 
purtenance to  it,  like  the  right  he  has  to  enjoy 
the  soil  itaelf,  in  its  natural  state,  unaffected  by 
the  tortious  acts  of  a  neighboring  landowner. 
It  is  an  inseparable  incident  to  the  ownership 
of  land,  made  by  an  inflexible  rule  of  law 
an  absolute  and  fixed  right,  and  can  only  be 
lost  by  errant  or  twenty  years'  adverse  possess- 
ion." (In  this  state,  by  statute,  an  adverse 
possession  for  ten  years  would  destroy  the 
right.)  And  the  law  on  this  subject  is  laid 
down  by  Prof.  Pomeroy  in  language  equally 
clear  and  explicit.  He  says:  "The  use  of 
the  stream,  and  of  the  water  flowing  through 
it,  forms  a  part  of  the  rights  incident  to  and 
involved  in  the  ownership  of  the  lands  upon  ite 
borders.  This  is  the  principle  recognized  by 
the  common  law,  and  which  should  be  recog- 
nized by  any  auxiliary  legislation.    It  is,  more- 
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over,  a  natural  law,  an  ioevitable  fact,  which 
DO  legislation  can  change.  Any  statute  deny- 
ing this  fact  simply  attempts  an  impossibility." 
Pom.  Riparian  Rights,  S  152. 

"While  the  doctrine  announced  by  the  fore- 
going authorities  has  never,  so  far  as  we  are 
advised,  been  directly  denied,  it  has  been  ap- 
parently ignored  by  the  courts  in  some  of  the 
Pacific  states  and  territories,  on  the  theory  that 
the  principles  and  rules  of  the  common  law  re- 
specting the  risrhts  of  private  riparian  owners 
were  inappUcaole  to  the  condition  and  neces- 
sities of  the  people  of  the  particular  localities 
where  the  causes  of  action  arose.  Coffin  v. 
Uft  Hand  Ditch  Co.  6  Colo.  446;  Drake  v. 
Earhart,  2  Idaho,  716;  Stowell  v.  Johnson,  7 
Utah,  215;  Moyer  v.  Preston  (Wyo.)  44  Pac. 
845;  Clmigh  v.  Wing  (Ariz.)  17  Pac.  458;  Tram- 
bley  V.  Luterman,  6  N.  M.  15.  But  the  legis- 
latures of  those  states  and  territories  have  at- 
tempted to  abolish  the  common-law  doctrine 
relative  to  private  properly  in  watercourses 
and  to  riparian  rights  generally.  Pom.  Ripar- 
ian Rights,  ^  106.  And  the  decisions  above 
cited  are  presumably  in  accordance  with  the 
local  statutes,  though  some  of  them,  it  appears, 
were  grounded  solely  on  the  assumption  that 
the  rules  of  the  common  law  were  inapplicable 
by  reason  of  the  aridity  of  the  soil  and  the 
consequent  necessity  for  extensive  irrigation. 
But  how  it  can  be  held  that  that  which  is  an 
inseparable  incident  to  the  ownership  of  land 
in  the  Atlantic  states  and  the  Mississippi  valley 
is  not  such  an  incident  in  this  or  any  other  of 
the  Pacific  states,  we  are  unable  clearly  to 
comprehend.  It  certainly  cannot  be  true  that 
a  difference  in  climatic  conditions  or  geo- 
graphical position  can  operate  to  deprive  one 
of  a  riffht  of  property  vested  in  him  by  a  well- 
settled  rule  of  common  law.  The  mere  fact 
that  the  appellants  will  not  be  able  to  occupy 
or  cultivate  their  lands  as  they  heretofore  have 
done  unless  they  irrigate  them  with  water  taken 
from  the  Abtanum  river  is  no  sufficient  reason 
for  depriving  the  respondents,  who  settled 
upon  that  stream  in  purauance  of  the  laws  of 
the  United  States,  of  the  natural  rights  incident 
to  their  more  advantageous  location.  The 
necessities  of  one  man,  or  of  any  number  of 
men,  cannot  justify  the  taking  of  another's 
property  without  his  consent,  and  without 
compensation.  If  it  be  true,  as  claimed  by  ap- 
pellants, that,  if  the  judirment  of  the  court  be- 
low is  affirmed,  their  land  will  a^ain  become 
a  barren  waste,  and  cease  to  ''blossom  as  the 
rose,"  it  is  equally  true  that,  if  the  waters  of 
the  river  are  diverted  from  its  channel,  the 
premises  of  the  respondents  will  become  un- 
productive and  utterly  worthless.  **The  arid- 
ity of  the  soil  and  air  being  made  the  test,  the 
greater  the  aridity  the  greater  the  injury  done 
to  the  riparian  proprietors  below  by  the  entire 
diversion  of  (he  stream,  and  the  greater  the 
need  of  the  riparian  proprietor  the  stronger  the 
reason  for  depriving  him  of  the  water.  It 
would  hardly  be  a  satisfactory  reason  for  de- 
priving riparian  lands  of  all  benefit  from  the 
flow  that  they  would  thereby  become  utterly 
unfit  for  cultivation  or  pasturage,  while  much 
of  the  water  diverted  must  necessarily  be  dis- 
sipated." McKinstry,  J.,  in  Lux  v.  Haggin, 
69  Cal.  255.  The  question  of  the  applicability 
of  the  common  law  in  controversies  respecting 
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water  rights  in  the  mineral  districts  of  Cali^ 
fornia  was  lucidly  discussed  by  Chief  Justice 
Sanderson  in  Hill  v.  Smith,  27  Cal.,  at  page 
482.     With  reference  to  the  charge  of  the  trial 
court,  which  seemed  to  be  based  on  an  erron&> 
ous  view  of  the  law  with  respect  to  the  rights 
of  miners  and  ditch  owners  using  the  water  of 
a  stream  for  mining  purposes,  the  learned  chief 
justice  said:    "This  is  due  in  a  great  measure, 
doubtless,   to  the  notion,  which  has  become 
quite  prevalent,  that  the  rules  of  the  common 
law  touching  water  rights  have  been  materially 
modified  in  this  state,   upon  the  theory  that 
they  were  inapplicable  to  the  conditions  found 
to  exist  here,  and  therefore  inadequate  to  a  just 
and  fair  determination  of  controyersies  touch- 
ing such  rights.    This  notion  is  without  any 
substantial  foundation.    The   reasons  which 
constitute  the  groundwork  of  the  common  law 
upon  this  subject  remain  undisturbed.     The 
conditions  to  which  we  are  called  upon  to  ap- 
ply them  are  changed,  and  not  the  rules  them- 
selves.    The  maxim.  Sic  ntere  tvo,  ut  alienum 
non  Icedas,  upon  which  they  are  grounded,  ha» 
lost  none  of  its  governing  force;  on  the  con- 
trary, it   remains  now,  and  in   the    mining 
regions  of  this  state,  as  operative  a  test  of  the 
lawful  use  of  water  as  at  any  time  in  the  past, 
or  in  any  other  country.     When  the  law  de- 
clares that  a  riparian  proprietor  is  entitled  to 
have  the  water  of  a  stream  flow  In  its  nat- 
ural •channel,— wW  currere  solebat, — without 
diminution  or  alteration,  it  does  so  because  its 
flow  imparts  fertility  to  his  land,  and  because 
water  in  its  pure  state  is  indispensable  for  do- 
mestic uses.     But  this  rule  is  not  applicable  to- 
miners  and  ditch  ownera,  simply  because  the 
conditions  upon  which  it  is  founded  did  not 
exist  in  their  case.     They  seek  the  water  for  a 
particular  purpose,  which  is  not  only  compat- 
ible with  its  diversion  from  its  natural  chan- 
nel; but  more  frequently  necessitates  such  di- 
version,  and  moreoyer  does  not  require  the 
water  in  a  pure  state  in  order  to  insure  its  rea- 
sonable and  beneficial  use."    In  Atchison  v. 
Peterson,  87  U.  8.  20  Wall.  507.  22  L.  ed.  414. 
the  Supreme  Court  of  the  United  States  stated, 
as  claimed  by  appellants,  that,  as  respects  the 
use  of  water  for  mining  purposes,  the  doctrines 
of  the  common  law  declaratory  of  the  rights  of 
riparian  owners  were,  at  an  early  day  after  the 
discoyery  of  gold,  found  to  be  inapplicable,  or 
applicable  only  in  a  very  limited  extent,  to  the 
necessities  of  miners,  and  inadequate  to  their 
protection.     That  action  was  brought  by  par- 
ties who  were  ditch  ownera,  for  an  injunction 
to  restrain  the  defendants  from  carrying  on  cer- 
tain mining  operations  on  Ten-Mile  creek,  in 
Montana,  and  the  question  of  riparian  rights 
does  not  seem  to  have  been  involved  therein. 
In  fact,  in  the  course  of  the  opinion  it  is  ob- 
served that   "the  government  being  the  sole 
proprietor  of   all  the  public  lands,    whether 
bordering  on  streams  or  otherwise,  there  was 
no  occasion  for  the  application  of  the  common- 
law  doctrine  of  riparian  proprietorship  in  re- 
spect to  the  waters  of  those  streams."— mean- 
ing the  streams  on  the  public  lands,  the  watera 
of  which  were  subject  to  appropriation  and  use 
under  the  customs  obtaining  among  minera. 
In  Basey  y.  Gallagher,  87  U.  S.  20  Wall.  670. 
22  L.  ed.  452,  the  question  on  the  merits  in  the 
case,  as  stated  by  the  court,  was  whether  a  right 
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to  runDiDg  craters  on  public  land  of  the  United 
States  for  the  purposes  of  irrigation  could  be 
acquired  by  prior  appropriation,  as  against  par- 
ties not  having  the  title  of  the  government, 
and  the  court  held  that  it  could.  But  the  ques- 
tion of  riparian  rights  was  not  in  the  case,  and 
the  court  said  that  "neither  party  has  any 
title  from  the  United  States;  no  question  as 
to  the  rights  of  riparian  proprietors  can  there- 
fore arise.  It  will  be  time  enough  to  consider 
those  rights  when  either  of  the  parties  has  ob- 
tained a  patent  of  the  government.  At  present 
both  parties  stand  upon  the  same  footing; 
neither  can  allege  that  the  other  is  a  tres- 
passer against  the  government  without  at  the 
same  time  invalidating  his  own  claim. "  But  in 
the  later  case  of  Sturry,  Beck,  133  U.S.  541, 83  L. 
ed. 761, thequestion  asfto  the rightsfof  the  riparian 
proprietor  as  against  an  appropriator  of  the 
water  did  arise,  and  was  determined  by  the 
court.  The  facts  were  that  one  John  Smith 
settled  on  a  tract  of  government  land  in  the 
territory  of  Dakota  in  March,  1877,  and  con- 
tinued to  reside  thereon  until  he  sold  and  con- 
veyed it  by  warranty  deed  to  one  Beck.  He 
made  his  homestead  application  or  entry  on 
March  25,  1879,  and  his  f  nal  proof  May  10, 
1883,  and  received  a  patent  from  the  United 
States.  The  waters  of  a  certain  creek  flowed 
in  its  natural  channel  across  Smith's  home- 
stead, and  in  May,  1880,  Sturr  went  upon  that 
homestead,  located  a  water  ri^rht  thereon,  and 
constructed  a  ditch  by  which  the  waters  of  the 
creek  were  diverted  to  his  own  land.  Beck 
went  into  possession  under  his  deed  from 
Smith,  and  in  1886  notified  Sturr  to  cease  di- 
verting the  water  and  maintaining  the  ditch, 
whereupon  Sturr  commenced  an  action  to  en- 
join Beck  from  interfering  with  his  alleged 
water  right  and  ditch,  and  the  use  of  the  water 
of  the  creek.  Sturr  claimed  the  right  to  divert 
and  use  the  waters  of  the  stream  for  the  pur- 
poses of  irrigation  by  virtue  of  a  prior  appro- 
priation, and  Beck  defended  and  asked  affirm- 
ative relief  on  the  ground  of  riparian  ownership. 
It  will  thus  be  seen  that  the  question  there 
raised  was  identically  the  same  as  that  which  is 
presented  for  determination  here.  In  that  case 
it  appeared  that  neither  Smith  nor  his  grantee. 
Beck,  had  ever  diverted  the  waters  of  the  creek 
from  the  natural  channel  prior  to  the  location 
of  the  alleged  water  right  by  Sturr;  but 
the  court  unanimously  held  that  Smith's  pat- 
ent related  back  to  the  date  of  his  homestead 
filing,  and  cut  off  completely  the  alleged  claim 
of  Sturr.  The  learned  chief  justice,  in  deliv- 
ering the  opinion  of  the  court,  after  referring 
to  the  act  of  Congress  of  July  26,  1866  (Rev. 
SUt.  §  2339),  and  the  amendatory  act  of  1870. 
and  quoting  from  the  opinion  in  Atchison  v. 
Peterson,  87  U.  8.  20  Wall.  507,  22  L.  ed.  414, 
said:  "When,  however,  the  government  ceases 
to  be  the  sole  proprietor,  the  right  of  the  ri- 
parian owner  attaches,  and  cannot  be  subse- 
quently invaded.  As  the  riparian  owner  has 
the  right  to  have  the  water  flow  ut  currere 
sdebat,  undiminished  except  by  reasonable 
consumption  of  upper  proprietors,  and  no  sub- 
sequent attempt  to  take  the  water  only  can 
override  the  prior  appropriation  of  both  land 
and  water,  it  would  seem  reasonable  that  law- 
ful riparian  occupancy  with  intent  to  appro- 
priate the  land  should  have  the  same  pfteci," 
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And  after  quoting  certain  sections  of  the  Civil 
Code  of  Dakota,  and  setting  out  the  local  cus- 
tom of  diverting  and  appropriating  the  waters 
of  flowing  streams  for  the  purpose  of  irriga- 
tion, he  concluded  the  opinion  in  the  following 
language:  ''The  question  is  not  as  to  the  ex- 
tent of  Smith's  interest  in  the  homestead  as^ 
against  the  government,  but  whether,  as  against 
Sturr,  his  lawful  occupancy  under  settlement 
and  entry  was  not  a  prior  appropriation  which 
Sturr  could  not  displace.  We  have  no  doubt 
it  was,  and  agree  with  the  brief  and  compre- 
hensive opinion  of  the  Supreme  Court  to  that 
effect."  It  seems  to  us  that  the  soundness  of  that 
decision  can  scarcely  be  doubted.  While  the 
court  fully  recognized  the  doctrine  of '  prior 
appropriation  of  water  on  the  public  lands,  in 
accordance  with  the  local  customs,  laws,  and 
decisions  of  courts,  it  announced  and  estab- 
lished the  just  and  equitable  rule  that  the  ri- 
parian rights  of  a  patentee  of  the  government 
attach,  by  relation,  at  the  very  inception  of  hia 
title,  and  will  be  protected  as  against  subse- 
quent appropriation  of  the  water  naturally 
nowing  over  the  land.  That  case,  it  would 
seem,  settles  the  law  adversely  to  the  conten- 
tion of  the  appellants  in  this  case.  The  doc- 
trine that  the  rights  of  a  patentee  or  grantee  of 
the  government  relate  back  to  the  first  act  of 
the  settler  necessary  in  the  proceedinirs  to  ac- 
quire title  is  also  announced  in  the  Mlowing 
cases:  Shepiei/  v.  Cowan,  91  U.  S.  330,  23  L. 
ed.  424;  Larsen  v.  Oregon  R,  d  Nav.  Go.  19  Or. 
240;  Favll  v.  Cooke,  19  Or.  455.  See,  also 
Kinney,  Irrigation,  §  210;  Union  Mill  <fc  Min, 
Co.  V.  Dangbsrg,  2  Sawy.  450. 

The  trial  court  in  this  case  followed  the  rule 
laid  down  in  the  case  of  Sturr  v.  Beck,  and 
other  cases  above  referred  to,  and,  in  so  doing^ 
we  think,committed  no  error.  But  it  is  claim^ 
by  appellants  that  the  act  of  the  territorial 
legislature  entitled  "An  Act  Regulating  Irriga- 
tion and  Water  Rights  in  the  County  of  Yakima,, 
Washington  Territory"  (Laws  1873.  p.  520), 
fully  authorized  them  to  divert  and  use  the 
waters  of  the  Ahtanum  river  as  they  had  done. 
It  is  perhaps  sufficient  to  say  with  reference  to 
that  act  that  the  rights  of  many  of  the  respond- 
ents who  own  riparian  lands  had  attached,  un- 
der the  law  as  announced  in  the  Sturr  Case, 
prior  to  its  passage,  and  were  therefore  in  no 
wise  affected  by  It.  And  besides  by  the  first 
section  of  that  act  the  respondents  were  entitled 
to  the  use  of  the  water  for  the  purpose  of  irri- 
gating their  lands  ''to  the  full  extent  of  the 
soil  thereof. '  Moreover,  the  doctrine  of  ap- 
propriation applies  only  to  public  lands,  and 
when  such  lands  cease  !o  be  public,  and  be- 
come private,  property  it  is  no  longer  applica- 
ble. Gould,  Waters,  §  240;  Pom.  Riparian 
Rights,  §  30;  Curtis  v.  La  Grande  Hydraulic 
Water  Co.  20  Or.  34,  10  L.  R.  A.  484.  It  was 
for  the  purpose  of  protecting  the  rights  of  ap- 
priators  of  water  for  beneficial  uses  on  the  pub- 
lic lands  which  had  vested  and  accrued,  by 
virtue  of  local  customs,  laws,  and  decisions  of 
the  courts,  that  the  9th  section  of  the  act 
of  Congress  of  Julv  26,  1866,  the  substance  of 
which  is  included'  in  §  2339  of  the  Revised 
Statutes,  was  enacted.  It  was  apparent  to 
Congress,  and,  indeed,  to  everyone,  that 
neither  local  customs  nor  state  laws  or  decisions 
of  state  courts  could  vest  the  title  to  public 
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land  or  water  id  private  indiyiduals  without 
the  sanction  of  the  owner,  mz,,  the  United 
States.  The  government,  being  the  sole  pro- 
prietor, had  the  riirht  to  permit  the  water  to  be 
taken  and  diverted  from  its  riparian  lands; 
but,  when  it  disposed  of  land  without  reserv- 
ing the  water,  the  latter  passed  to  its  grantee 
free  from  interference  thereafter  by  the  grantor. 
'The  object  of  the  section  [Rev.  Stat.  ^  2339] 
was  to  give  the  sanction  of  the  United  States, 
the  proprietor  of  the  lands,  to  possessory 
rights,  which  had  previously  rested  solely  upon 
the  local  customs,  laws,  and  decisions  of  the 
courts,  and  to  prevent  such  rights  from  being 
lost  on  a  sale  oi  the  lands."  Jenniton  v.  Kirk^ 
98  F.  S.  456,  457,  26  L.  ed.  241,  242. 

It  is  suggested  on  behalf  of  the  appellants 
that  the  use  of  water  for  irrigation  was  practi- 
<»lly  unknown  to  the  common  law.  But, 
while  it  may  be  true  that  it  is  seldom  necessary 
or  desirable  to  irria^te  land  in  England  by  ar- 
tificial means,  yet  it  appears  that  a  reasonable 
use  of  running  streams  for  that  purpose  by 
riparian  proprietors  is  recognized  by  the  courts 
of  that  country.    It  is  expressly  so  stated  in 


€k)uld  on  Waters  (§  217),  where  a  number  of 
English  cases  are  cited:  and  in  Pomeroy  on 
Riparian  Rights  (^  125)  it  is  declared  that  the 
common-law  rule  that  every  riparian  proprietor 
has  an  equal  right  to  the  use  of  water  as  it  is 
accustomed  to  flow,  without  diminution  or 
alteration,  is  subject  to  the  well-recognized 
limitation  that  each  owner  may  make  a  rea- 
sonable use  of  the  water  for  domestic,  agricul- 
tural, and  manufacturing  purposes;  and  the 
author  there  cites  several  English  and  many 
American  decisions  in  support  of  that  declara- 
tion. See  also  2  Washb.  Real  Prop.  5th  ed. 
pp.  367,  368;  Qould,  Waters,  §  205;  Lux  v. 
Haggin,  69  Cal.  255,  and  cases  cited;  Union 
Mill  dt  Min,  Co.  v.  Ferru,  2  Sawy.  177. 

A  careful  consideration  of  all  the  questions 
raised  on  this  appeal  discloses  no  error  and  the 
judgment  is  tJierifore  afflrmed. 

Scottt  Ch.  J.,  and  Gordon*  J.,  concur. 
Dunbar  and  Reavis*  JJ.,  being  disquali- 
fied, did  not  sit  in  this  case. 

Rehearing  denied. 


ILLINOIS  SUPREME  COURT. 


Theodore    P.     SIDDALL,     Jn,    by    Next 

Friend,  Appt, 

«. 

Egbert  L.  JANSEN  et  al 

(168  in.  48.) 

1.  The  Ikets  may  be  reviewed  by  the 
supreme  court  of  Ililnola  to  the  extent  of  as- 
certaining whether  or  not  there  was  such  evi- 
dence tending  to  establish  plain  tiff  ^s  declaration 
as  should  have  been  submitted  to  the  Jury,  where 
error  is  asslffned  to  the  eriving  or  refusal  of  an 
instruction  to  find  for  the  defendant. 

S*  An  asoendingr  aAd  deseendlnf  ea^e 
of  aA  elevator  is  such  ha  attraction  to 
children  that  an  unguarded  or  open  door,  or 
one  which  may  readily  be  opened  from  the  out- 
side, may  constitute  negligence  on  the  part  of  the 
owner  when  children  are  allowed  to  play  where 
they  may  be  injured  by  it. 

3.  Failure  to  comply  with  the  provi- 
•iona  of  an  ordinance  respecting  the  doors  of 
eie\'atorB  will  render  the  owner  liable  for  an  in- 
Jury  received  In  consequence  by  a  child  which 
was  rightfully  at  the  place  of  the  injury. 

4.  Whether  a  child  five  years  of  afl^  is 
S,  trespasser  or  not  when  playing  near  an 
elevator  in  a  store,  used  by  employees  and  reached 
through  open  doors  from  the  main  floor  of  the 
store  in  which  the  father  of  the  child  was  em- 
ployed. Is  a  question  for  the  Jury,  if  the  child  was 
rightfully  in  the  store  by  invitation  of  the  father. 

(November  1, 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 


ing a  judgment  of  the  Superior  Court  for  Cook 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ants' negligence.    Reversed, 

Statement  by  Phillips,  Ch.  J.: 
This  was  an  action  brought  by  Theodore  P. 
Siddall.  Jr.,  bv  his  next  friend,  against  Egbert 
L  Jansen  and  others,  composing  the  firm  of 
Jansen,  McCIurg,  &  Co.,  wholesale  and  retail 
booksellers  and  stationers,  in  Chicago,  to  re- 
cover damans  for  an  inlury  received  by  be- 
ing struck  by  a  descending  elevator  of  the 
defendants.  The  father  of  plaintiff  was  an  em- 
ployee  of  defendants,  and  the  plaintiff,  then 
about  five  years  of  age,  was  playing  around 
the  store.  In  the  temporary  absence  of  the 
parent  the  child  was  attracted  to  an  elevator 
shaft,  the  door  of  which  was  unfastened,  and 
was  severely  bruised  and  mangled  by  the  de- 
scending cage.  The  negligence  alleged  in  the 
declaration  charges  the  defendants  with  neg- 
ligently permitting  to  continue  open  and  un- 
guarded the  doorway  of  the  elevator  shaft, 
and  the  partitioned  inclosure  surrounding  it, 
and  in  failing  to  place  fastenings  upon  the 
elevator  door,  so  they  could  be  opened  only 
from  the  inside,  and  thus  be  under  the  entire 
control  of  the  elevator  operator,  as  is  provided 
by  a  city  ordinance  of  Chicago.  A  judgment 
for  $10,000,  rendered  Noveoiber  15,  1889,  was 
reversed  by  the  appellate  court  (41  111.  App. 
279),  and  on  appeal  here  the  judgment  of  the 
appellate  court  was  reversed,  with  directions 
to  find  facts,  or  remand  the  case  (148  111. 
687).    The    appellate    court    remanded    the 


Note.— As  to  liability  for  maintaining  dangerous  |  Chicago  City  R.  Ck>.  v.  Robinson  (lU.)  4  L.  R.  A.  127. 
attractions  for  children,  see  Missouri,  K.  &  T.  R.  I  See  also  Moran  v.  Pullman  Palace  Car  Co.  (Mo.)  88 
Co.  V.  Edwards  (Tex.)  82  L.  R.  A.  82S,  and  other  oases  I  L.  R.  A.  755,  and  oases  there  cited, 
cited  in  footnote  thereto;  also  some  cases  in  note  to  I 
89  L.KA. 
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c&ae  (51  III.  App.  74),  and  on  another  trial. 
May  6,  1896,  the  superior  court,  pursuant  to 
the  first  opinion  of  the  appellate  court,  directed 
a  verdict  and  entered  judgment  for  the  de- 
fendants, which  the  appellate  court  affirmed 
in  the  following  opinion:  **Ryan  v.  Armour, 
Siddall  V.  Jansen.  Per  Curiam.  Each  of  these 
cases,  with  the  names  of  the  parties  reversed, 
has  been  here  before.  61  111.  App.  314;  51 
111.  App.  74;  41  111.  App.  279.  The  cases  have 
now  been  again  tried  in  accordance  with  the 
views  of  this  court  heretofore  expressed,  and 
-still  entertained,  and  therefore  the  judgments 
are  now  affirmed."  67  111.  App.  102.  A  cer- 
tificate of  importance  was  granted  by  the  ap- 
pellate court,  and  by  appeal  the  case  comes  to 
ibis  court. 

Messrs.  F.  W.  Becker  and  Dale  &  Fran- 
cis, for  appellant: 

The  store  was  a  * 'public  place."  No  effort 
was  made  by  appellees  on  the  trial  to  limit  or 
restrict  the  publicity  of  the  place.  What  is  a 
'•public  place?"  Ex  vi  termini,  a  place  for 
all,  for  the  old  and  young — like  the  public 
streets,  which  are  open  to  the  use  of  the  entire 
public  without  regard  to  what  may  be  the  law- 
ful motives  and  objects  of  those  traversing 
them. 

Chicago  v.  Keefe,  114  111.  222,  55  Am.  Rep. 
860. 

This  court  found  no  trouble  in  implying  an 
invitation  when  one  of  the  defendants  entered 
the  Beaurivage  Flats,  as  a  visitor  merely  upon 
sn  occupant  and  not  upon  the  owner,  and 
without  any  business  with  the  owner,  and  who 
while  there  was  injured  in  an  unguarded  ele- 
vator. 

Fisher  v.  Jansen,  30  III  App.  91. 

The  most  that  can  be  said  is  that  the  father's 
negligence  contributedto  the  injury,  or,  rather, 
that  the  concurring  negligence  of  the  father 
and  the  defendants  produced  the  injury,  which 
is  no  defense  (CartermUe  v.  Cook,  129  111.  152, 
4  L.  R.  A.  721),  and  especially  is  this  the  rule 
where  the  injury,  as  here,  is  the  result  of  an 
unlawful  act — ^the  violation  of  an  ordinance, 
in  which  case  the  original  wrongdoer  wiU  be 
held  responsible,  although  other  causes  may 
have  subsequently  arisen  and  contributed  in 
producing  the  Injury. 

Weiek  V.  Lander,  75  111.  93;  Laflin  <fc  R.  Pow- 
der Co.  V.  Tearney,  131  111.  822,  7  L.  R.  A. 
262. 

The  ordinance,  its  violation,  and  resulting 
injurv,  presented,  at  least,  a  prima  facie  case, 
whicn  could  not  be  withdrawn  from  the  jurv, 
for  the  statute  of  Westminister  gives  a  remedy 
by  an  action  on  the  case  to  all  who  are  ag- 
grieved by  the  neglect  of  any  duty  created  by 
statute. 

G(mch  V.  SUel,  3  El.  &  Bl.  802;  St  Louis,  J. 
A  O.  R.  Co.  V.  Terhune,  50  111.  151, 99  Am.  Dec. 
504;  Mechanicsburg  v.  Meredith,  54  111.  84;  Il- 
linois a  R.  Co.  V.  OilHs,  68  111.  317;  Chicago  d 
E.  I.  R.  Co.  V.  Ooyette,  188  111.  21. 

The  duty  is  due^  not  to  the  city  as  a  mu- 
nicipal body,  but  to  the  public,  considered  as 
composed  of  individual  persons,  and  each  per- 
son specially  injured  by  the  breach  of  the  ob- 
ligation is  entitled  to  his  individual  compensa- 
tion and  to  an  action  for  its  recovery. 

Bayes  v.  Midiigan  0.  R.  Co.  Ill  U.  S.  228, 28 
80  L.  R.  A. 


L.  ed.  410;  Porfker  v.  Barnard,  135  Mass.  116, 
46  Am.  Rep.  450. 

The  defendants  owed  it  to  the  public,  whom 
they  invited  to  their  premises,  to  keep  those 
premises  reasonably  safe. 

Hart  V.  Washingtm  Park  Gub,  157  111.  9,  29 
L.  R.  A.  492. 

Can  it  be  said  that  the  conduct  of  the  de- 
fendants was  so  clearly  an^  palpably  correct 
that  all  reasonable  minds  would  so  pronounce 
it  without  hesitation  or  dissent? 

Lake  8hore  db  M.  8.  R.  Co.  v.  Johnsen,  135  HI. 
641. 

Messrs,  Mason  Brothers,  for  appellee: 

The  decision  of  the  appellate  court  is  a 
finality. 

Great  Western  R.  Co.  v.  Hatcorth,  89  111.  846; 
Chicago  dt  A.  R.  Co.  y.  Boni field,  104  111.  228; 
Rogers  v.  Chicago,  B,  &  Q.  R.  Co.  117  111.  115; 
Practice  Act,  chap.  110,  111.  Rev.  Stat  §  88; 
Broum  v.  Aurora,  109  111.  165;  Neer  v.  Illinois 
C.  R.  Co.  188  111.  29;  Jones  v.  Fo7^tune,  128  111. 
518.      . 

Appellees  were  not  guilty  of  negligence. 

Murray  v.  McLean,  57  111.  378;  Gibson' y. 
Sziepienski,  37  111.  App.  601;  Chicago  dk  A  R, 
Go.  V.  I^mmert,  12  III.  App.  408. 

Appellant  was  himself  guilty  of  negligence. 

Galena  db  C.  U.  R.  Co.  v.  Jacobs,  20  111.  478; 
Chicago,  B.  dt  Q.  R.  Co.  v.  Lee,  68  111.  580; 
Abend  y.  Terre  Haute  dt  LR.  Co.  Ill  111.  202, 
58  Am.  Rep.  616:  Chicago  dk  A.  R.  Co.  v.  Mur- 
ray, 62  111.  326;  Chicago  City  R.  Co.  v.  Wilcox, 
138  111.  370,  21  L.  R.  A.  76. 

Appellant  was  in  the  immediate  custody  and 
control  of  his  father,  and  the  father's  negli- 
gence will  defeat  appellant's  action.  The 
father  is  the  cause  of  the  accident. 

Chicago  v.  8tarr,  42  111.  176,  89  Am.  Dec. 
422;  Toledo,  W.  dt  W.  R  Co.  v.  Grable,  88  111. 
448;  Tyler,  Infancy  &  Coverture,  200;  Chicago 
City  R.  Co.  V.  Wilcox,  138  Dl.  370,  21  L,  R.  A. 
76;  OhiodbM.  R,  Go.  v.  Stratton,  78  111.  88. 

The  damages  awarded  in  the  circuit  court 
are  excessive. 

Peoria  Bridge  Asso.  v.  Loomis,  20  III.  285.  71 
Am.  Dec.  263;  Joch  v.  Bankwardt,  85  III.  881; 
Chicago,  B.  dt  Q  R.  Co.  v.  Haszard,  26  111.  873; 
Chicago  A  R.  I.  R.  Co.  y.  McKean,  40  111.  218; 
Chicago  City  R,  Co.  v.  Eenry,  62  111.  145;  Chi- 
cago dtN.  W.  R.  Co.  V.  Jackson,  55  HI.  492;  De- 
catur V.  Fisher,  53  III.  407:  Bloomington  v. 
Goodrich,  88  III.  558;  Andrews  v.  Boedecker,  17 
111.  App.  213;  Illinois  C.  R.  Co.  v.  Egbert.  74  111. 
401;  Chicago  West  Biv.  R.  Co.  v.  Hughes,  87 
111.  94. 

Phillips,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  are  authorized  to  review  the  facts  in  this 
case,  to  the  extent  of  ascertaining  whether 
there  was,  at  the  close  of  the  plaintiff's  testi- 
mony, evidence  tending  to  show  the  acts  of 
negligence  charged  in  his  declaration,  for  the 
reason  that  at  the  close  of  such  testimony 
the  trial  court,  at  the  request  of  defendants, 
gave  to  the  jury  a  peremptory  instruction  to 
tind  for  the  defendants.  The  rule  is  that 
where  an  instruction  is  offered,  at  the  close  of 
plaintiff's  testimony,  to  instruct  the  jury  to 
find  for  the  defendant,  and  error  is  assigned 
on  the  ^ving  or  refusal  to  give  such  instruc- 
tion, this  court  may  review  the  facts,  to  the 
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extent  of  ascertaining  y^hether  or  not  there 
was  such  evidence  tending  to  establish  plain- 
tiff's declaration  as  should  nave  been  submitted 
to  the  jury.  Cicero  db  P.  Street  B,  Go.  v. 
Meixner,  1 80  III.  320,  81  L.  R.  A.  331;  Lake 
Share  &  M.  8.  R.  Co.  v.  Richards,  152  HI.  59, 
80  L.  R.  A.  38;  Wenona  Coal  Co.  v.  Holmquist, 
152  111.  681,  18  L.  R.  A.  215;  Pullman  Palace 
Car  Co.  V.  Laack,  .148  111.  242;  Purdy  v.  Hall, 
134  111.  298;  Chicago  <fe  N.  W.  R.  Co.  v.  Dur^ 
leavy,  129  111.  182;  Bartelott  v.  International 
Bank,  119  111.  259;  Simmons  v.  Chicago  d  T. 
R.  Co.  110  m.  840.  The  rule  is,  also,  that  an 
instruction  taking  the  case  from  the  jury,  and 
directing  a  verdict  for  the  defendant,  should 
only  be  given  where  the  evidence,  with  all  the 
legitimate  and  natural  inferences  to  be  drawn 
therefrom,  is  wholly  insufficient,  if  credited,  to 
sustain  a  verdict  for  plaintiff.  Lake  SJiore  dh  M. 
8.  R.  Co.  V.  Richards,  152  HI.  59,  30  L.  R.  A. 
88. 

The  first  count  of  the  declaration  charges 
negligence  of  the  defendants  in  permitting  to 
continue  open  and  uneuarded  the  doorway  of 
an  elevator  shaft,  and  the  door  to  the  parti- 
tioned inclosure  surrounding  it,  on  their  prem- 
ises, whereby  plaintiff  (being  of  the  age  of  five 
years)  was  seriously  injured  by  a  descending 
cage  of  the  elevator.  To  the  entire  declaration 
the  plea  of  the  general  issue  was  interposed. 
It  is  urged  by  appellees  this  elevator  shaft 
was  not  In  a  public  place  in  their  store,  but 
was  secluded,  and  was  not  intended  as  a  pas- 
senger elevator,  and  that  plaintiff  was  a  tres- 
passer. This  court  has  held,  in  Pekin  v.  Mc- 
Mahon,  164  111.  141.  27  L.  R.  A.  206,  that 
the  general  rule  relieving  a  private  owner  of 
property  of  liability  against  injuries  sustained 
by  strangers  or  trespassers  from  the  unsafe 
condition  of  his  property  is  not  applicable  to 
children  of  tender  years,  who  may  be  attracted 
thereon  by  such  conditions  or  surrouDdings 
as  may  appeal  to  childish  curiosity.  An  as- 
cending and  descending  cage  of  an  elevator 
might  be  said  to  be  of  such  a  character,  and 
to  hold  out  an  implied  invitation  to  a  five- 
year-old  child  to  approach  it  and  satisfy  his 
childish  curiosity.  An  unguarded  or  open 
door,  or  one  which  might  readily  be  opened 
from  the  outside,  might  in  such  cases,,  as  to  a 
child,  be  fraught  with  great  danger,  and  con- 
stitute negligence  on  the  part  of  the  person  per- 
mitting such  conditions  to  exist.  It  was  a 
question  which  should  have  been  submitted  to  a 
jury  to  say  whethef  ornot  there  was  negligence 
unaer  this  count. 

Another  of  the  counts  of  plaintiff's  declara- 
tion was  based  on  the  alleged  negligence  of 
defendants  in  not  complying  with  a  certain 
ordinance  of  the  city  of  Chicago  relating  to 
elevators  of  the  character  which  injured  plain- 
tiff, and  which  ordinance  is  as  follows:  Sec- 
tion 1056,  art.  9,  chap.  15:  '^Hoistways,  in 
which  an  elevator  shall  be  used,  shall  have  a 
fire-proof  shaft,  starting  at  the  lowest  part 
reached  by  such  elevator,  and  from  such  point 
extended  up  through  and  6  feet  above  the 
roof."  Section  1057:  "Doors  in  such  shaft 
shall  be  made  of  metal,  and  the  catches  or 
fastenings  upon  such  doors  shall  be  so  placed 
that  they  can  be  opened  only  from  the  inside 
of  the  shaft,  and  entirely  under  control  of  the 
elevator  operator." 
89  L.  R  A. 


The  evidence  produced  by  the  plaintiff  be- 
low tends  to  show  that  there  was  not,  on  the 
part  of  the  defendants,  a  compliance  with  this 
ordinance.  A  peremptory  instruction  having 
been  given  to  the  jury  to  find  for  defendants, 
there  was  consequently  no  evidence  produced 
by  them.  As  there  was  evidence  tending  to 
show  there  was  no  compliance  with  the  pro- 
visions of  this  ordinance,  and  that  plaintiff 
was  rightfully  at  the  place  of  the  injury,  it  was 
a  question  which  should  have  been  submitted 
to  the  jury.  Whether  or  not  plaintiff  was  a 
trespasser  was  also  a  question  of  fact  for  the 
jury,  where  there  was  evidence  tending  to 
show  he  was  not.  The  evidence  does  show 
that  near  the  location  of  this  elevator  in  ap- 
pellees' store  it  was  not  infrequent  that 
children  of  other  employees  and  of  customers 
were  seen.  While  the  elevator  was  not, 
as  it  appears,  a  regular  passenger  elevator, 
it  was  used  by  employees  who  desired 
to  ascend  to  the  u  pper  fioors.  The  elevator,  to- 
gether with  the  inclosures  around  it,  was  but  a 
short  distance  from  the  main  fioor,  and  was  con- 
nected by  open  doors.  To  this  main  floor  the 
general  public  had  constant  access,  and  were 
there  by  the  invitation  of  the  firm  engaged  in 
business.  Plaintiff  was  there  by  invitation  of 
his  father,  who  was  an  employee  of  this  firm, 
and  in  charge  of  one  of  its  departments.  It  was 
not  uncommon  for  other  employees  to  have 
their  children  at  the  store.  If  the  father  had 
any  right  to  invite  plaintiff,  then  the  invita- 
tion to  a  child  of  five  years,  the  age  of  this 
plaintiff,  would,  in  its  ordinary  sense,  have 
given  him  the  right  ^o  be  in  those  placea 
where  his  father  was.  In  Pekin  v.  3ic- 
Mahon,  154111.  141,  27  L.  R.  A.  206,  this  court, 
after  referring  to  the  general  rule  that  a  private 
owner  of  property  is  under  no  obligation  to 
strangers  or  trespassers  to  keep  his  premises 
in  safe  condition,  against  those  who  come 
upon  such  premises  without  invitation,  said 
(p.  147):  "An  exception,  however,  to  this 
general  rule  exists  in  favor  of  children.  Al- 
though a  child  of  tender  years,  who  meets  with 
an  injury  upon  the  premises  of  a  private  owner, 
may  be  a  technical  trespasser,  yet  the  owner 
may  be  liable  if  the  things  causing  the 
injury  have  been  left  exposed  and  unguarded, 
and  are  of  such  a  character  as  to  be  an  attraction 
to  the  child,  appealing  to  his  childish  curiosity 
and  instincts.  Unguarded  premises  which 
are  thus  supplied  with  dangerous  attractions 
are  regarded  as  holdinsr  out  implied  invitations 
to  such  children."  Without  passing  on  the 
weight  of  the  evidence  on  this  particular 
branch  of  the  case,  or  the  liability  of  appel- 
lees, as  it  must  again  be  submitted  to  a  jury, 
we  hold  that  there  was  sufficient  evidence  that 
appellant  was  not  a  trespasser  to  submit  the 
question  to  a  jury. 

We  hold  that  it  was  error  for  the  trial  court, 
under  the  circumstances,  to  give  the  peremp^ 
toiT  instruction  on  behalf  of  the  defendants; 
ana  the  judgment  of  the  Appellate  Court  of  the 
First  District,  and  of  the  Superior  Court  of 
Cook  County,  are  each  reversed,  and  the  cause 
remanded  to  the  Superior  Court  of  Cook  county 
for  a  new  trial  in  conformity  with  the  views  in 
this  opinion. 


1807. 


Iago  ▼.  lAGa 


115 


Bernard  IAGO,  Appt, 

Selina  lAQO. 
a68iii.88e.) 

1.   The  linsanity  lot  a  defendant  tn  a  dl- 

voroe  suit  does  not  prevent  maintaining  a  writ 
of  error  from  a  decree  airainst  him. 
8.  The  next  ftiend  of  anTinsane  perscm 
in  a  writ  of  error  is  not  neoessarily  the  same 
person  who  represented  him  as  guardian  ad  litem 
in  the  lower  court,  since  the  incapacity  of  the 
insane  person  to  change  his  representative  does 
not  prevent  the  court  from  making  the  change. 

(November  1, 1807.)] 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  dismiss- 
ing a  writ  of  error  to  review  a  decree  of  the 
Circuit  Court  for  Cook  County  granting  a.di- 
vorce.    Bevened. 

^  Statement  by  "Bogga,  J. : 

This  was  a  bill  in  chancery  filed'in  the  cir- 
cuit court  of  Cook  county  by  Selina  Iago.  de- 
fendant in  error,  against  Bernard  Iago,  her 
husband,  for  divorce.  It  appeared  to  the  cir- 
cuit court  that  the  said  Bernard  Iago  was  in- 
sane, whereupon  the  court  appoint^  one  H. 
T.  Aspern  as  guardian  ad  litem  for  the  defend- 
ant. Such  proceedings  were  had  in  the  circuit 
court  as  that  a  decree  of  divorce  was  entered 
in  favor  of  the  wife,  the  defendant  in  error. 
On  the  apph'cation  of  the  husband,  by  Annie 
Brock,  his  next  friend,  a  writ  of  error  to  re- 
verse the  decree  was  sued  out  in  the  appellate 
court  of  the  first  district.  On  motion  of  the 
defendant  in  error,  the  writ  was  dismissed  (66 
111.  App.  462);  hence  this  appeal. 

Mes9rs.  Haley  &  0*Donnell  for  appellant. 
Messrs.  F.  A.  Denison  and  J.  E.  white 

for  appellee. 

Bof^ffSt  J.»  delivered  the  opinion  of  the 
court: 

The  ground  of  the  motion  to  dismiss  was 
that  the  plaintiff  in  error  was  an  insane  person 
at  the  time  the  writ  of  error  was  sued  out,  and, 
bv  reason  of  such  insanity,  was  incapable  to 
elect  whether  he  would  remain  married  or  be- 
come single,  and  no  one  can  elect  for  him.  It 
seems  well  settled  that  the  right  to  sue  for  an 
absolute  divorce  is  a  personal  right,  and  re- 
quires the  intelligent  action  of  the  injured 
party,  for  which  reason  it  has  been  frequently 
held  that  a  guardian  or  next  friend  of  an  in- 
sane person  cannot  maintain  a  suit  for  absolute 
divorce  for  his  ward.  It  is  also  well  settled  in 
this  state  that  a  writ  of  error  is  a  new  suit. 
The  reasoning  of  the  appellate  court  is  that  an 
Insane  person,  being  incapable  in  law  of  insti- 
tuting and  maintaining  a  bill  for  divorce,  is 
likewise  incapable  of  maintaining  a  writ  of 
error  for  the  purpose  of  questioning  the  regu- 


NOTB.— As  to  the  effect  of  Insanity  of  husband 
or  wife  on  the  tight  to  a  divorce,  see  Mohler  v. 
Shaok  (Iowa)  84  L.  R.  A.  ISl,  and  note. 
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laritv  and  lenity  of  a  decree  of  divorce  en- 
tered against  him  in  a  proceeding  instituted 
after  be  became  insane.  We  are  unable  to  assent 
to  this  view.  Actions  for  divorce  may  be  in- 
stituted against  insane  defendants  for  a  cause 
of  divorce  committed  before  the  period  of  in- 
sanity. When  such  an  action  is  begun,  a  court 
of  equity,  in  view  of  the  peculiar  duty  of  such 
courts  to  protect  the  personal  and  property 
rights  of  lunatics,  will  appoint  some  discreet 
and  proper  person  to  conduct  the  defense. 
The  power  possessed  by  the  courts  of  equity 
to  provide  that  such  defense  shall  be  made  is 
not  exhausted  by  the  appointment  of  a  con- 
servator ad  litem  or  next  friend  to  defend  in 
the  trial  court,  but  may  be  exercised  in  courts 
of  review,  and  further  defense  of  the  action 
for  divorce  prosecuted  by  any  remedy  provided 
by  law  whereby  reversal  of  a  decree  of  the 
trial  court  may  be  obtained.  A  writ  of  error 
is  a  new  suit,  but  at  the  same  time,  when 
brought  to  review  a  decree  for  divorce,  is  but 
a  step  in  defense  of  the  relief  sought  to  be  ob- 
tain^ by  the  complainant  in  the  original  bill. 
In  Bradford  v.  Abend,  89  111.  78,  81  Am.  Rep. 
67.  a  bill  in  chancery  filed  by  the  conservator 
of  an  insane  wife  to  set  aside  a  decree  of  di- 
vorce was  entertained  by  the  circuit  court;  and 
its  decree  vacating  a  decree  of  divorce  was  af- 
firmed by  this  court.  It  is  true  that  in  that 
case  the  bill  for  the  divorce  was  filed  in 
the  name  of  the  wife,  while  she  was  insane, 
and  that  the  principle  that  an  insane  person 
cannot  maintain  a  bill  for  divorce  was  applied 
b^  this  court,  in  support  of  the  decree  of  the 
circuit  court,  in  vacating  the  decree  for  di- 
vorce. But  it  is  further  true  that  the  insane 
wife  was  equally  incapable  of  electing  whether 
she  would  remain  married  or  single  as  was  the 
plaintiff  in  error  in  the  case  at  bar,  yet  the  aid 
of  the  court  against  the  decree  of  divorce  was 
fully  recognized  and  enforced.  In  the  case 
cited  the  ground  of  attack  upon  the  decree 
could  not  be  availed  of  in  a  writ  of  error,  and 
for  that  reason  resort  was  had  to  an  original 
proceeding  in  the  trial  court.  Had  such 
ground  been  apparent  from  ^n  inspection  of  the 
record,  no  reason  is  perceived  why  the  relief 
might  not  have  been  had  through  the  medium 
of  such  writ.  Though  an  insane  person  may 
be  incapacitated  from  maintaining  an  action 
for  divorce,  still  it  by  no  means  logically  fol- 
lows that  no  legal  remedy  can  be  availed  of  to 
remove  a  decree  of  divorce  entered  against 
the  person  so  unfortunately  afflicted. 

It  is  not  essential  that  the  same  person  who 
represented  the  insane  party  as  guardian  ad 
litem  in  the  circuit  court  should  appear  as  next 
friend  in  a  writ  of  error.  Ames  v.  Ames,  148 
111.  321.  True,  as  suggested,  the  insane  per- 
son has  not  capacity  to  consent  to  a  change  of 
the  representative,  but  it  is  within  the  power 
of  the  court  to  appoint  or  accept  another  per- 
son to  act  in  that  capacity.  Kev.  Stat.  1898, 
Lunatics,  chap.  86,  g  18. 

We  think  no  sufficient  reason  appeared  for 
dismissing  the  writ.  The  judgment  of  the  Ap- 
pellate Court  is  therefore  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to 
overrule  the  motion. 
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V. 

PEOPLE  of  the  State  of  Illinois. 

a68  111.  179.) 

1.  No  compenflatlon  for  expert  tesU- 
mony  other  than  ordinary  witness  fees  can  be 
required  as  a  condition  of  (raving  an  opinion  as 
an  expert  when  the  witness  has  been  properly 
subpoenaed. 

8.  A  phyaiciaA  duly  rabpcBtiaed  aAd  in- 
terrograted  urn  ha  expert  witness  can  be 
punished  as  for  contempt  If  he  refuses  to  testify 
without  receivinir  compensation  other  than  or- 
dinary witness  fees. 

8.  The  property  of  an  expert  witness 
is  not  taken  without  Just  compensation  by  re- 
quiring him  to  give  bis  opinion  as  an  expert 
without  other  compensation  than  ordinary  wit. 
nesB  fees. 

4.  The  duty  of  SA  expert  witness  to  tes- 
tify is  the  same  in  a  suit  between  private  par- 
ties as  it  is  In  a  suit  between  the  state  and  an  al- 
leged criminaU  if  he  is  properly  subpoenaed  and 
paid  ordinary  witness  fees. 

6.  The  ordinance  of  1 787. 'passed  by 
the  Congress  of  the  Confederation  for  the 
government  of  the  Northwest  Territory,  has 
no  force  in  Illinois  except  so  far  as  Its  principles 
are  embodied  in  the  state  (yonstitution. 

(November  1, 1897.) 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Court,  Third  District,  affirm 
ing  an  order  of  the  Circuit  Court  for  San- 
gamon County  adjudging  him  guilty  of  con- 
tempt  in  refusing  to  answer  a  question  pro- 
pounded to  bim  as  an  expert  witness,  in  the 
case  of  Purdy  v.  Springfield.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Conkling  Sb  Orout*  for  appel- 
lant: 

In  a  civil  suit  for  damages,  a  physician,  who 
knows  nothing  of  the  facts,  and  who  is  called 
as  an  expert  only,  to  answer  a  hypothetical 

?[aestion,  the  answer  to  which  calls  for  a  pro- 
essional  opinion  bVsed  on  his  experience  and 
study,  and  who  refuses  to  answer  because  no 
compensation  for  testifying,  other  than  ordi- 
nary witness  fees,  has  been  promised  or  pro- 


vided for.  but  which  has  been  expressly  re- 
fused, cannot  be  compelled  to  so  testify,  nor 
should  he  be  held  to  be  in  contempt  of  jcourt 
for  so  refusing. 

An  expert  is  one  who  is  skilled  in  any  partic- 
ular art,  trade,  or  profession,  being  possessed 
of  peculiar  knowledge  or  experience  concern- 
ing the  same. 

Rogers,  Expert  Testimony,  §  1;  Century 
Diet.;  7  Am.  &  Eng.  Enc.  Law,  p.  491;  1  Rice. 
Ev.  chap.  9,  §  194;  Anderson,  Law  Diet.; 
Reynolds,  Ev.  ^  52,  citing  Stephens,  Ev.  art. 
49;  Best,  Ev.  ^518;  1  Greenl.  Ev.  ^  440, 
440a;  Taylor,  Ev.  ^  1274-1281;  Carter  v. 
Boehm,  1  Smith,  Lead.  Cas.  7th  Am.  ed. 
**618,  628,  644. 

Study  of  standard  authorities,  as  well  as  ex- 
perience or  observation,  may  give  the  special 
knowledge  required. 

Citizens  Qaslight  db  Heating  Co.  v.  O^Brien, 
15  111.  App.  400,  19  lU.  App.  231, 118  HI  174. 

It  is  enough  that  the  matter  is  a  subject  of 
which  the  witness  possesses  a  special  knowledge 
not  possessed  by  the  jury  or  by  persons  in  gen- 
eral. 

James  v.  Johnson,  12  111.  App.  286. 

Opinions  of  witnesses  are  not  competent 
where  inquiry  is  into  a  subject-matter,  an  un- 
derstanding of  the  nature  of  which  does  not  re- 
quire any  peculiar  habit,  study,  or  scientific 
knowledge. 

Linn  v.  Sigtifee,  67  111.  75;  Pittsburg,  Ft.  W. 
db  a  R.  Co.  V.  Reieh,  101  III.  157;  Pennsyl- 
vania Co.  V.  Conlan,  101  HI.  93;  Wight  F. 
Proofing  Co.  v.  Poczekai,  180  111.  139;  lUinais  O, 
R.  Co.  V.  PeopU^  143  111.  440,  19  L.  R.  A.  119; 
7  Am.  &  Eng.  Enc.  Law,  p.  491;  Rogers,  Ex- 
pert Testimony,  p.  18;  Hopkins  v.  Indianapolis 
d  St.  L.  R  Co.  78  111.  82;  Chicago  A  N,  W. 
R.  Co.  V.  Moranda,  108  111.  577;  Hamilton  v. 
Des  Moines  Valley  R.  Co.  36  Iowa,  31;  Mul- 
dotoney  v.  Illinois  C.  R.  Co.  86  Iowa,  462; 
Citizens  Qaslight  db  Heating  Co.  v.  O'Brien,  15 
111.  App.  400;  Pennsylvania  Co.  v.  Conlan, 
101  111.  93;  1  Rice,  Ev.  chap.  9,  §  195. 

But  when  there  is  a  question  as  to  any  point 
of  science  or  art,  the  opinions  upon  that  point 
of  persons  specially  skilled  in  any  such  matter 
are  deemed  to  be  relevant  facts. 

Stephens,  Ev.  §  49;  1  Rice,  Ev.  chap.  9, 
§  192. 


^(ynL— Right  of  Ktale  to  require  service  of  witnesses 
iDithotU  compensation. 
I.  Inherent  right  to  command  service. 
n.  Application  of  constitutional  provisions, 
in.  The  rule  (u  apfplied  to  expert  testimony, 
IV.  Oeneral  rules  with  relatiim  to  civil  cases, 

a.  Necessity  of  paym&nl  or  tender, 

b.  Sufficiency  of  payment  or  tender, 

I.  Inherent  right  to  command  service. 

The  state  in  the  exercise  of  its  sovereiflrnty  may 
require  the  service  of  its  citizens  as  witnesses  with- 
out compensation.  Bennett  v.  Kroth,  87  Kan.  236, 
dictum. 

Or  without  compensation  first  paid  or  tendered. 
Dills  V.  State.  &9  Ind.  15,  dissenting  opinion. 

The  administration  of  Justice  being  a  source  of 
mutual  benefit  to  all  the  members  of  a  community, 
each  is  under  obligation  to  aid  in  furthering  It  as  a 
matter  of  public  duty,  and  every  competent  citi- 
zen may  be  summoned  by  due  process  of  law  to 
appear  and  render  personal  services  in  court  with« 
out  right  on  bis  part  to  a  special  compensation  for 
39  L.  R.  A. 


so  doing.  His  time  is  claimed  by  the  public  as  a 
tax  paid  by  him  to  that  system  of  law  which  pro- 
tects his  rights  as  well  as  those  of  others.  Elx  parte 
Dement,  63  Ala.  389, 26  Am.  Rep.  611,  quoting  from 
Ordronaux,  Medical  Jurisprudence,  1800,  p.  188. 
And  see  Dixon  v.  Pbople. 

And  a  witness  is  bound  to  obey  the  prooeas  of 
subpoena  In  a  criminal  prosecution  without  pay- 
ment or  tender  of  fees  on  behalf  of  the  defendant 
as  well  as  on  behalf  of  the  state.  West  v.  State,  1 
Wis.  200. 

By  the  common  law  no  fees  were  fixed  for  wit- 
nesses, but  they  were  commanded  by  the  King's 
writ  subpoena  ad  testificandum  to  lay  aside  all 
pretenses  and  excuses  and  appear  at  the  trial  to 
testify  under  the  penalty  of  a  certain  sum.  Dills 
V.  State,  80  Ind.  15,  dissenting  opinion;  Dixon  v. 
Pboplb. 

And  in  England  after  the  recognition  of  the 
right  of  the  prisoner  to  have  witnesses  sworn 
and  examined  on  his  behalf,  it  was  held  that  a 
witness  subpoenaed  by  the  defendant  in  a  criminal 
case  was  bound  to  appear  and  testify,  although  no 
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In  Alabama  the  practice  of  the  trial  courts  is 
to  require  an  expert  to  testify  as  an  ordinary 
-witness,  or  be  held  to  be  in  contempt. 

Ex  parte  Dement,  53  Ala.  889,  95  Am.  Rep. 
611. 

In  Arizona  there  is  no  distinction  made  by 
statute  between  the  two  classes  of  witnesses, 
but  an  expert  by  custom  can  claim  for  services 
or  refuse  to  testify. 

In  Arkansas  the  statute  makes  no  distinction 
between  different  classes  of  witnesses. 

The  supreme  court  holds  that  an  expert  who 
testifies  for  the  state  in  a  criminal  case  cannot 
demand  compensation  in  addition  to  the  usual 
fees  allowed  witnesses. 

FUnn  V.  Prairie  County,  60  Ark.  204,  27  L. 
R   A.  669. 

But  the  United  States  court  refused  to  com- 
pel a  physician,  called  as  an  expert,  to  testify, 
and  declined  to  regard  the  refusal  of  the  wit- 
ness to  testify  as  a  contempt  of  court. 

United  States  v.  Howe  (Ark.)  13  Cent.  L.  J. 
193. 

In  California  there  are  no  statutes  nor  de- 
cisions on  the  subject. 

In  Colorado  the  statute  makes  no'distinction 
between  the  different  classes  of  witnesses. 

An  expert  physician,  called  for  the  state  in 
a  criminal  case,  who  testifies  vountarily,  can- 
not recover  for  so  testifying. 

Larimer  Cou  nty  Comrs.  v.  Lee,  8  Colo.  App.  1 77. 

In  Connecticut  there  are  no  special  statutes 
nor  decisions. 

In  Delaware  there  is  no  statute.  In  crimi- 
nal prosecutions,  expert  witnesses  are  com- 
monly paid  by  a  special  allowance  granted  by 
the  levy  court  of  the  county,  but  this  is  volun- 
tary on  the  part  of  the  levy  court. 

In  District  of  Columbia  there  are  no  statutes 
nor  decisions. 

In  Florida  there  is  neither  statute  nor  de- 
cision. 

Ip  Gkorgia  there  is  no  statute  and  no  de- 
cision. 

In  Idaho  there  are  no  statutes  nor  decisions. 

In  Illinois  there  are  no  statutes  except  g§  6 
and  29  of  chap.  85,  which  allow  a  physician 
when  acting  as  commissioner  to  make  inquest 
in  lunacy  the  sum  of  $5  per  day  and  traveling 
expenses. 

Wright  y.  People,  112  111.  540,  underpeculiar 


circumstances  holds  that  an  expert  'witness 
must  testify,  and  Hutchineon  y.  Hutchinson, 
152  111.  847,  holds  that  the  fees  of  an  expert  in 
a  certain  case  could  not  be  charged  against  the 
losing  party. 

In  Indiana,  Rev.  Stat.  1888,  g  504.  provides: 
"A  witness  who  is  an  expert  in  any  art,  science, 
trade,  profession,  or  mystery  may  be  com- 
pelled to  appear  and  testify  to  an  opinion,  as 
such  expert,  in  relation  to  any  matter  without 
payment  or  tender  of  compensation  other  than 
the  per  diem  and  mileage  allowed  by  law  to 
witnesses. 

Prior  to  the  passage  of  the  statute,  physicians 
and  surgeons  could  not  be  compelled  to  per- 
form service  by  giving  opinions  without  being 
paid. 

Buehmany.  State,  59  Ind.  1,  26  Am.  Rep.  76. 

In  Indian  territory  there  is  no  statute  nor 
decision  on  the  subject. 

In  Iowa,  McClain's  Code  1888,  p.  1498,  title 
23,  chap.  8.  §  5090.  says:  ''Witnesses  called  to 
testify  only  to  an  opinion  founded  on  special 
study  or  experience  in  any  branch  of  science, 
or  to  make  scientific  or  professional  examina- 
tions, and  state  the  result  thereof,  shall  receive 
additional  compensation  to  be  fixed  by  the 
court." 

In  Kansas  there  are  no  statutes  nor  decis)pns. 

In  Kentucky  there  are  no  statutes  nor  de- 
cisions. 

In  Louisiana  Acts  No.  19  of  1884,  p.  25, 
provides  that  witnesses  called  to  testify  in  court 
only  to  an  opinion  shall  receive  additional  com- 
pensation. 

In  Maine  there  is  no  statute  nor  decision. 

In  Maryland,  in  the  absence  of  statute  or  de- 
cisions, expert  witnesses  are  treated  in  this  re- 
spect as  ordinary  witnesses. 

In  Massachusetts  the  court  cannot  allow  ex- 
penses and  fees  of  experts  not  appointed  by 
the  court. 

Atty,  Gen.,  Petitioner,  104  Mass.  537. 

In  Michigan  there  are  no  statutes  nor  de- 
cisions. 

In  Minnesota,  Gen.  Stat.  1878,  chap.  70,  §  8, 
pp.  774,  775,  provides  'Hhat  the  judge  of  any 
court  of  record  in  this  state,  before  whom  any 
witness  is  summoned,  or  sworn  and  examined, 
as  an  expert  in  any  profession  or  calling,  may, 
in  his  discretion,  allow  such  fees  or  compensa- 


fees  bad  been  paid  or  tendered  him.  West  v. 
State,  1  Wis.  209,  citing  1  Starkle.  Bv.  85;  2  Hawk 
P.  C.  chap.  46,  ft  172;  Rex  v.  Rinir.  8  T.  R.  686;  2  Rus- 
sell^ Grimes,  948;  Rex  v.  Cooke,  1  Car.  &  P.  321. 

And  in  this  county  the  state  frequently  brings 
witaeflses  into  court  in  certain  causes  where  It  is  a 
party  without  becoming  liable  to  them  in  any 
event  for  witness  fees.  Bennett  v.  Kroth,  87  Kan. 
236;  JSx  parte  Chamberlain,  4  Cow.  40. 

The  court  will  not  declare  that  a  wltneesshall  give 
his  time  and  liberty,however,to  any  person  without 
compensation,  in  the  absence  of  express  legislative 
authority.  Morris  v.  Rippy,  4  Jones,  L.  588^  dictum. 

And  the  right  of  a  witness  residing  out  of  the 
county  where  he  is  to  give  testimony,  to  a  tender 
or  payment  of  his  traveling  expenses  in  going  to 
and  returning  from  the  place  where  he  is  sum- 
moned to  testify,  is  not  taken  away  by  Ky.  Civil 
Code.  Prac.  9  604,  which  only  intimates  that  when  a 
witoess  lives  in  an  adjacent  county  he  can  be  com- 
pelled to  attend,  and  he  is  not  guilty  of  contempt 
Id  disobeying  a  summons  until  such  payment  is 
made.  Tburman  v.  Virgin,  18  B.  Mon.  786. 
39  L.  R  A. 


But  the  common-law  rule 'that  a  witnesses  ex- 
penses should  be  tendered  before  he  can  be  com- 
pelled to  attend  court  is  abrogated  by  Tenn.  Act 
1798,  chap.  1,  9  29,  providing  that  every  witness 
being  summoned  to  appear  in  any  court  shall  ap- 
pear accordingly,  and  continue  to  attend  from 
term  to  term  until  discharged,  and  such  witness  is 
bound  to  attend  and  give  evidence  when  sub- 
poenaed, though  the  party  summonmg  him  did 
not  tender  or  offer  him  his  necessary  expenses. 
Smith  V.  Barger,  9  Yerg.  822. 

And  witnesses  subpoenaed  in  an  action  brought 
by  a  person  in  forma  pauperis  in  North  Carolina 
are  bound  to  attend  and  give  their  testimony  with- 
out having  expenses  previously  paid  or  ten- 
dered, but  if  they  can  recover  for  their  attendance 
from  the  pauper  in  the  mode  provided  by  law  they 
are  at  liberty  to  do  so,  or  they  may  file  their  tickets 
and  have  them  collected  from  the  defendant  in  the 
event  of  the  plaintiff^s  success.  Morris  v.  Rippy, 
4  Jones,  L.  683. 

So,  under  the  South  Carolina  statutes  the  defend- 
ant in  a  case  of  felony  is  entitled  to  like  process  as 


118 


Illinois  Sufbemb  Coubt. 


Nov., 


tioD  as,  in  his  judgment,  may  be  just  and  rea- 
sonable." 

In  Mississippi  there  is  no  statutory  regulation 
as  to  the  compensation  of  expert  witnesses. 

In  Missouri.  Montana,  Nebraska,  Nevada, 
New  Hampshire.  New  Jersejr,  and  New  Mexico 
there  are  no  statutes  nor  decisions. 

In  New  York  there  is  no  statute. 

It  is  the  practice  for  district  attorneys  in 
criminal  cases  to  employ  and  pay  extra  com- 
pensation to  expert  witnesses  in  professional 
fife. 

People  V.  Montgomery,  13  Abb.  Pr.  N.  S.  288. 

In  North  Carolina  g  8756  of  the  Code,  vol. 
2,  p.  562,  provides  for  per  diem  and  mileage  al- 
lowed witnesses  generally,  and  a  proviso  is 
added  to  the  section  as  follows:  "Provided  fur- 
ther, that  experts,  when  compelled  to  attend 
and  testify,  shall  be  allowed  such  compensa- 
tion and  mileage  as  the  court  may  in  its  dis- 
cretion order."    (Laws  1871.) 

In  North  Dakota  Sess.  Laws  1887,  chap.  61, 
§  8,  provides  that  physicians  shall  receive  $10 
as  witness  fees  per  diem  when  called  to  testify. 

In  Ohio,  Oklahoma,  and  Oregon  there  are 
DO  statutes  nor  decisions. 

In  Pennsylvania  the  Gkneral  Statutes  make 
no  distinction  between  witnesses.  Special 
statytes  allow  extra  compensation  in  certain 
cases. 

In  Rhode  Island,  judiciarvact  May  19, 1898. 
chap.  24,  allows  the  reasonable  fees  of  experts 
according  to  the  character  of  the  service  to  be 
performed,  to  be  fixed  by  such  justice. 

In  South  Carolina,  Rev.  Stat.  1893,  p.  882, 
§  2566,  chap.  102,  vol.  1,  contains  some  regu- 
lation of  the  subject. 

In  South  Dakota  and  Tennessee  there  are  no 
statutes  nor  decisions. 

In  Texas  there  is  no  statute.  A  physician 
when  called  by  the  state  in  a  criminal  case  to 
testify  concerning  a  post  mortem  examination 
made  by  him  must  testify. 

Summers  v.  State,  5  Tex.  App.  865,  82  Am. 
Rep.  578. 

In  Utah  and  Vermont  there  are  no  statutes 
nor  decisions. 

In  Virginia  there  is  no  statute,  except  the  act 
of  March  5,  1888,  which  allows  physicians 
attending  before  a  commission  of  lunacy  extra 
fees. 


In  Washington  there  are  no  statutes  nor 
decisions. 

In  West  Virginia,  chap.  161,  §  4,  has  some 
provisions  on  the  subject. 

In  Wisconsin  there  is  no  statute. 

In  Wyoming,  Rev.  Stat.  §  1200,  p.  344,  pro- 
vides: ''Any  physician  or  surgeon  who  may 
be  called  upon  to  testify  as  an  expert  before  a 
coroner,  or  other  officer,  shall  be  entitled  to  a 
fee  of  $5  for  half  a  day  or  less,  and  for  more 
than  half  a  day  $10. 

It  seems  to  be  almost  universal  practice  for 
parties  calling  expert  witnesses  to  pay  them 
extra  compensation  as  for  professional  serv- 
ices. 

The  Roman  law  permitted  the  use  of  experts 
to  inform  the  judge  on  physical  laws  or  phe- 
nomena. 

Enderman,  248. 

In  England  the  statute  of  5  Eliz.  chap.  9, 
doubtless  formulated  a  pre-existinr  custom, 
and  provided  that  witnesses  shoulS  be  paid, 
according  to  their  countenance  and  calling,  a 
reasonable  sum. 

Buckley  v.  Thomas,  1  Plowd.  125. 

The  skill  and  professional  experience  of  a 
man  are  so  far  his  individual  capacity  and 
property  that  he  cannot  be  compelled  to  be- 
stow them  gratuitously  upon  any  party.  On 
the  witness  stand,  precisely  as  in  his  office,  his 
opinions  may  be  given  or  withheld  at  pleasure, 
for  a  skilled  witness  cannot  be  compelled  to 
pve  an  opinion,  nor  committed  for  contempt 
if  he  refuses  to  do  so. 

Ordronaux,  Medical  Jurisprudence,  pp.  138- 
142;  1  Whart.  Ev.  §  380;  Stat.  5  Eliz.  chap.  9; 
2  Phillips,  Ev.  4th  Am.  ed.  p.  828. 

An  expert  witness,  called  to  testify  bis 
opinion,  is  entitled  to  compensation  over  and 
above  the  fees  allowed  other  witnesses  by 
law. 

Underhfll,  Ev.  p.  277;  1  Redf.  Wills,  note 
44,  §  81,  p.  154;  IRice,  Ev.  chap.  14,  g  197. 

The  English  practice  is  now  settled  that 
extra  compensation  to  scientific  witnesses  may 
be  taxed. 

Lawson,  Expert  Ev.  citing  Batley  y.  Kynoek, 
L.  R.  20  Eq.  632;  Be  fjxffltte,  L.  R.  20  Eq.  650; 
Taylor,  Ev.  §  1126;  Moore  v.  Adam,  5  Maule 
&  S.  156;  Willis  v.  Peckam,  1  Brod.  &  B.  515; 
Severn  v.  Olive,  3  Brod.  &  B.  72;  Webb  v.  Pdge, 


the  state  to  compel  tbe  attendance  of  witnesses  in 
his 'behalf,  and  tbe  witnesses  so  secured  are  en. 
titled  to  be  paid  in  the  same  manner  aa  the  staters 
wltaesses,  and  such  provisions  are  not  limited  to 
oases  of  capital  felony.  Eustace  v.  Greenville 
County,42S.  C.  IfiO. 

And  In  New  York  in  proeeoutions  for  felony  wit- 
nesses are  compellable  to  attend  without  fees,  the 
distinction  lying  between  a  felony  and  a  misde- 
meanor; in  case  of  a  misdemeanor  the  defendant 
must  tender  the  witnesses  their  fees  as  in  civil 
cases.    £a;parteCbaml>erlaln,  4Cow.  49. 

II.  Application  of  conatttutUmal  provisions. 

The  services  of  witnesses  in  criminal  cases  are 
not  particular  services  within  the  meanlntr  of  a 
constitutional  provision  that  no  man's  particular 
services  shall  be  demanded  without  Just  compen- 
sation, but  are  of  the  class  of  ireneral  services 
which  every  man  in  the  community  is  bound  to 
render  for  tbe  general  as  well  as  his  own  indi- 
vidual good.  Israel  v.  State,  8  Ind.  469;  Daly  v. 
89  L.R.  A« 


Multnomah  County,  14  Or.  20,  And  see  priDClpai 
case  of  State  v.  Henijet. 

And  Oregon  Bess.  Laws  1885,  p.  10,  providing  that 
in  all  criminal  actions  and  proceedings  witneasea 
residing  within  2  miles  of  tbe  place  of  trial,  or 
place  where  they  are  required  to  appear  and  tes- 
tify, shall  not  be  entitled  to  receive  their  fees  or 
mileage,  is  not  in  conflict  with  Oregon  ConsL  art.1, 
9  8,  providing  that  the  particular  services  of  any 
man  shall  not  be  demanded  without  Just  compen- 
sation.   Daly  V.  Multnomah  County,  14  Or.  80. 

And  calling  upon  a  physician  to  testify  as  an  ex- 
pert in  answer  to  hypothetical  questions  Is  not 
calling  for  particular  services  within  the  meaning 
of  a  constitutional  provision  that  if  public  exigen- 
cies make  it  necessary  for  the  common  preserva- 
tion to  demand  any  man^s  particular  services  full 
compensation  shall  be  made  therefor.  Dixon  v. 
Peopue. 

So,  a  constitutional  provision  guaranteeing  com- 
pulsory process  to  everyone  charged  with  crime 
does  not  extend  to  requiring  the  payment  by  the 
state  of  the  fees  of  the  witnesses  for  the  defendant; 


1897. 


Dixon  v.  People. 


11» 


1  Car.  &  K.  23;  Beits  v.  Clifford,  1858,  War- 
wick Lent  Assizes;  Parkinson  v.  Atkinson,  81 
£u  J.  C.  P.  N.  S.  199;  Turner  v.  Turner,  5  Jur. 
N.  S.  839. 

To  compel  a  person  to  attend,  merely  be- 
•cause  he  is  accomplished  in  a  particular  science, 
art,  or  profession  would  subject  the  same  in- 
diyidual  to  be  called  ux)on  in  every  case  In 
which  any  question  in  his  department  of 
knowledge  is  to  be  solyed.  Thus  the  most 
eminent  physician  might  be  compelled,  merely 
'for  the  ordinary  witness  fees,  to  attend  from 
the  remotest  part  of  the  district,  and  give  his 
opinion  in  every  trial  in  which  a  medical  ques- 
tion should  arise. 

Be  Roelker,  1  Sprague,  276;  Atty,  Oen.,  Pe- 
tUioner,  104  Mass.  537;  12  Cent.  L.  J.  p.  194 
(1881)  Current  Topics;  Buc/iman  v.  8taU,  59 
Ind.  1,  26  Am.  Rep.  75. 

Hr,  James  M*  Graham,  for  the  People : 

Contempt  of  court  Is  a  disobedience  to  the 
rules  or  orders  of  the  court  which  interferes 
with  the  due  administration  of  the  law. 

3  Am.  «&  Eng.  Enc.  Law,  p.  777. 

A  court  of  record  has  power  to  punish,  for 
•contempt,  a  witness  who  refuses  to  answer  a 
question  determined  by  the  court  to  be  proper. 

Whart.  Crim.  Ev.  g  450;  Bishop,  Statutory 
Orimes,  2d  ed.  137. 

And  the  exercise  of  this  power  is  entirely  in 
the  discretion  of  the  court,  and  will  not  be  re- 
examined, except  when  the  proceedings  are  so 
grossly  defective  as  to  be  void. 

3  Am.  &  Eng.  Enc.  Law,  p.  800. 

If  an  expert  claims  that  he  is  exempt  from 
the  ^neral  rule  concerning  witnesses,  the  bur- 
den IS  on  him  to  establish  the  exception. 

Rogers,  Expert  Testimony,  2d  ed.  427. 

At  common  law  no  witness  fees  were  paid, 
and  in  the  absence  of  a  statute  authorizing  it, 
DO  fees  can  now  be  taxed  as  costs,  or  recov- 
-ered. 

Fish  V.  Farwell,  83  111.  App.  244;  Constant 
V.  MaUsson,  22  111.  560;  SHmer  v.  Eimer,  47 
111,  375;  6mit?i  v.  IfeLaughlin,  77  111.  597; 
Atiy,  Oen.,  Petitioner,  104  Mass.  542;  Larimer 
County  Comrs.  v.  Lee,  3  Colo.  App.  177. 

Statutes  allowing  costs,  being  in  derogation 
of  the  common  law,  must  be  strictly  con- 
-strued. 

23  Am.  &  Eng.  Enc.  Law,  p.  387;  Cadwdi- 
lader  v.  Harris,  76  111.  370. 


Until  the  matter  is  settled  by  statute  the 
practice  which  has  hitherto  prevailed  in  Illi- 
nois must  continue,  as  no  principle  is  better 
established  than  that  all  merely  private  inter- 
ests are  subordinate  to  the  public  welfare. 

Metropolitan  City  R.  Co.  v.  Chicago  West 
Div.  R,  Co.  87  111.  318. 

It  is  of  vital  interest  that  the  tribunals  which 
pronounce  judgments  shall  have  power  to 
coerce  the  production  of  any  relevant  evidence 
existing  within  the  sphere  of  their  jurisdiction 
requisite  to  prevent  them  from  falling  into 
error. 

Ex  parte  Dement,  53  Ala.  889,  25  Am.  Rep. 
611;  Summers  v.  State,  5  Tex.  App.  377,  82 
Am.  Rep.  573;  Dills  v.  State,  59  Ind.  15. 

The  ordinance  of  1787  was  superseded  by 
the  adoption  of  the  Constitution. 

3  Amr  &  Ens:.  Enc.  Law,  p.  677,  note  4; 
Strader  v.  Oraham,  51  U.  S.  10  How.  94,  13 
L.  ed.  342;  PermoliY.  iMunieipality  No.  1,  44 
U.  S.  3  How.  610,  11  L.  ed.  748;  Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  9,  31  L. 
ed.  632;  3  Am.  &  Eng.  Enc.  Law,  671,  note  4; 
Sands  v.  Manistee  Riven  Improv.  Co.  123  U.  S. 
288,  31  L.  ed.  149. 

The  power  to  suppress  a  contempt  by  an 
immediate  offender  results  from  the  first  prin- 
ciples of  judicial  establishments,  and  must  be 
an  inseparable  attendant  on  every  superior 
tribunal. 

Anderson,  Law  Diet.;  3  Am.  &Eng.  Enc. 
Law,  p.  790,  note  2;  Stuart  v.  People,  4  111. 
395;  PeopU  V.  Wilson,  64  Dl.  197, 16  Am.  Rep. 
528;  2.  Bishop,  Crim.  L.  8th  ed.  243. 

Summary  punishment  for  contempt  is  not  an 
infringement  of  the  constitutional  right  of  trial 
by  jury. 

3  Am.  &  Eng.  Enc.  Law,  p.  791,  note  2, 
also  p.  795;  6  Am.  &  Eng.  Enc  Law,  p.  49(1), 
p.  50,  note  1. 

Property  in  its  legal  sense  is  not  the  thing 
itself,  but^certain  rights  in  and  over  the  thing, 
these  rights  being:  (1)  user;  (2)  expulsion;  (8) 
disposition. 

Lewis,  Em.  Dom.  §  54;  Chicago  dh  W.  L  R 
Co.  V.  Englewood  Connecting  R.  Go.  115  111.  375, 
56  Am.  Rep.  173;  East  St.  Louis  v.  CFlynn, 
19  111.  App.  64;  Rigney  v.  Chicago,  102  111.  68; 
Munn  V.  People,  69  111.  89. 

Appellant  s  skill  and  knowledge  do  not  fit 
these  conditions.    He  could  not  devest  himself 


the  state  guarantees  to  him  the  use  of  all  its  power 
In  brinffing  them  into  court,  but  goes  do  further. 
Bennett  v.  Krotb,  37  Kan.  235;  State  v.  Waters,  89 
Me.  54:  Avery  v.  State,  7  Bazt.  831.  And  see  prin- 
cipal case  of  State  v.  HsinjiY. 

And  a  statute  thereunder  providing  that  the 
state  or  county  shall  pay  the  proper  costs  accrued 
in  behalf  of  the  state  applies  to  costs  of  the  state 
only,  and  not  to  the  cost  of  subpoena  for  the  de- 
fendant's witnesses,  which  are  defendant's  costs. 
Avery  v.  State,  7  Baxt.  3SL 

The  constitutional  provision  that  the  accused 
-shall  have  the  right  of  having  compulsory  process 
for  obtaining  witnesses  in  his  favor  simply  means 
that  he  shall  not  be  debarred  the  right  of  issuing 
subpcenas  for  his  witnesses  as  in  civil  cases. 

The  rule  has  been  laid  down,  however,  that  a 
fair  construction  of  a  constitutional  provision  that 
the  accused  in  a  criminal  prosecution  shall  have  a 
•compulsory  process  for  obtaining  witnesses  in  his 
favor  would  be  that  he  has  not  only  the  right  to 
process  to  compel  the  attendance  of  all  classes  of 
S9  L.  R  A.^_  , 


witnesses  Ton  bis  behalf,  but  also  the  right  that 
they  shall  be  compelled  to  testify.  Dills  v.  State, 
69  Ind.  16,  dissenting  opinion;  State  v.  Hornsby,  8 
Bob.  (La.)  554,  41  Am.  Dec.  806;  State  v.  Waters,  88 
Me.  54. 

And  that  a  constitutional  guaranty  that  an  ac- 
cused person  shall  have  the  right  to  compulsory 
process  to  compel  the  attendance  of  witnesses  in 
his  own  behalf  without  the  advancement  of  money 
or  fees  can  only  be  satisfied  by  the  production  of 
the  witnesses  in  court  without  the  payment  of  fees 
or  mileage  in  advance.  State,  Thurston  County, 
V.  Grimes,  7  Wash.  445. 

Id  Kansas,  pursuant  to  the  constitutional  pro- 
vision guaranteeing  compulsory  process  to  every- 
one cheu>ged  with  cr^me,  it  is  provided  by  statute 
that  Inability  of  the  defendant  to  pay  his  witness 
fees  in  advance  shall  not  impair  his  means  of  de- 
fense.   Bennett  v.  Kroth,  87  Kan.  835. 

And  in  Wisconsin  the  defendant  In  a  criminal 
prosecution  is  entitled  to  compulsory  process  to 
compel  the  attendance  of  witnesses  in  his  behalf 
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of  his  skiU  and  knowledge.  He  could  not  dis- 
pose of  them  in  the  seose  here  intended.  He 
could  not  ffive  a  purchaser  either  title  or  pos- 
session. He  could  not  possibly  dispose  of  his 
skill  and  knowledge  so  that  he  would  not  still 
have  them. 

Eyen  where  the  expert  has  a  special  contract 
to  get  more  than  the  statutory  witness  fees,  he 
cannot  recover  on  the  contract. 

WaUcer  v.  Cook,  83  111.  App.  563;  Smith  v. 
MeLaugfiUn,  77  111.  596;  Collins  v.  Qodefroy, 
1  Barn.  &  Ad.  950. 

A  professional  witness  in  the  discharge  of 
his  duty  as  a  good  citizen  is,  like  any  other 
person,  whether  he  be  laborer,  merchant, 
broker,  manufacturer,  or  banker,  compellable 
to  attend  in  obedience  to  process,  and  to  testify 
as  to  what  he  may  know  whether  it  be  observed 
facts  or  accumulated  knowledge  ac^ired  by 
study  and  experience. 

Larimer  County  Comrs.  v.  Lee,  3  Colo.  App. 
177;  Ex  parte  Dement,  53  Ala.  389,  25  Am. 
Rep.  611:  Summers  v.  State,  b  Tex,  App.  365, 
82  Am.  Rep.  573;  State  v.  Teipner,  36  Minn. 
585;  FUnn  v.  Prairie  Gountp,  60  Ark.  204,  27 
L.  R.  A.  669;  Viae  v.  Hamilton  County,  19  HI. 
78;  Edgar  County  v.  Mayo,  8  111.  83;  Wright 
V.  People,  112  111.  540;  Hutchinson  v.  Hutchin- 
son, 152  111.  847. 

Mag^ruder,  J.,  delivered  the  opinion  of 
the  court: 

At  the  January  term,  1895,  of  the  circuit 
court  of  Sangamon  county,  the  case  of  Oliver 
Purdy  against  the  city  of  Springfield  was  on 
trial.  It  was  a  suit  for  damages  for  injury 
caused  by  a  defective  sidewalk.  The  appellant. 
Dr.  J.  N.  Dixon,  was  called  as  an  expert  wit- 
ness on  the  part  of  the  city,  and  testified  that 
he  was  a  physician  and  surgeon;  that  he  had 
practised  as  such  twenty-one  years,  and  nine- 
teen of  them  in  Springfield;  that  he  was  sur- 
geon for  five  railroads  running  into  said  city, 
and  had  been  such  surgeon  from  two  to  seven- 
teen years:  and  that  he  was  a  graduate  of  reg- 
ular schools  of  medicine,  and  had  been  prac- 
ticing general  surgery  for  eighteen  years.  The 
witness  was  then  asked  this  question:  "  Dr. 
Dixon,  suppose  a  patient,  a  woman  forty-five 
years  of  age,  who  had  been  married  seventeen 
years,  had  one  child  twelve  years  ago,  and  a 


miscarriage  ten  vearsago,  never  pregnant  since, 
living  with  her  husband  all  the  time,  doing  her 
own  work  as  a  housewife,  enjoying  perfect 
health,  should,  when  walking  at  a  moderate 
gait,  trip  on  the  sidewalk.by  reason  of  the  end 
of  the  board  tipping  up,  and  should  thereupon 
fall  forward  on  her  hands  and  knees,  with  such 
force  as  to  make  a  slight  abrasion  on  her  knee, 
and  felt  no  other  immediate  injury,  but  in  two 
or  three  days  thereafter  should  claim  that  she 
had  falling  of  the  womb,  and  that  her  breast, 
stomach,  and  spine  had  been  injured  by  reason 
of  said  fall;  what  would  you  say  as  to  such  in- 
juries being  the  probable  results  of  such  fall?" 
This  question  the  witness  declined  to  answer, 
stating  the  following  as  his  reason  for  so  declin- 
ing: "On  the  ground  that  an  expert  witness  is 
entitled  to  a  different  and  greater  compensation 
than  an  ordinary  witness  is  allowed,  and  that  an 
expert  is  not  required  to  give  expert  testimony 
without  compensation  as  an  expert,  unless  a  rea- 
sonable compensation  shall  have  been  paid  or 
provided  for.  My  reasonable  fee  for  an  expert 
or  professional  opinion  in  this  case  is  $10.  I 
have  not  been  paid  nor  offered  anything  for  com- 
pensation for  my  expert  or  professional  opinion 
in  this  case,  nor  has  said  compensation  been  in 
any  way  promised  to  me  or  provided  for.  On  the 
contrary,  it  has  been  expressly  refused.  There- 
fore Idecline  to  testify  until  such  fee  is  provided 
for."  It  was  conceded  that  the  witness  knew 
nothing  about  the  facts  of  the  case,  and  was 
called  as  an  expert  only.  It  was  also  conceded 
that  the  charge  of  $10  as  a«  fee.  if  a  legal  one» 
was  reasonable,  but  that  the  city  had  no  meang 
provided  for  paving  such  fee,  and  had  not 
promised  to  pay  'the  same.  The  witness  waa 
brought  into  court  by  a  regular  subpoena,  the 
same  as  any  ordinary  witness.  The  witness 
again  stated,  in  answer  to  a  question  by  the 
court,  that  he  declined  to  answer  because  he 
had  received  no  fee,  nor  any  promise  of  a  fee, 
as  an  expert.  Thereupon  the  court  stated  to 
the  witness  that  he  was  not  entitled  to  receive 
any  such  fee,  but  that  it  was  his  duty  to  testify 
as  an  expert  witness.  In  answer  to  a  further 
question  bv  the  court  the  witness  stated  that  he 
was  not  willing  to  testify,  although  informed 
by  the  court  that  it  was  his  duty  to  do  so,  and 
the  witness  refused  to  answer  the  question. 
The  clerk  was  then  directed  to  docket  a  case 


wittiout  prepayment  or  tender  of  fees.  West  v. 
State,! Wis.  0)9. 

So,  requiring  a  citizen  to  attend  and  testify  In  a 
criminal  prosecution  without  the  prepayment  or 
tender  of  fees  does  not  constitute  taking  private 
property  for  public  use  without  compensation. 
West  V.  State,  1  Wis.  209. 

And  In  Neely  v.  State,  4  Bazt.  174,  a  constitu- 
tional  provision  that  no  man^s  particular  services 
shall  l>e  demanded,  or  property  taken  or  applied  to 
public  use,  without  consent  or  Just  compensation, 
was  held  not  to  apply  to  services  as  juror,  the 
court  saying  that  it  is  one  of  the  implied  and  neces- 
sary conditions  upon  which  men  form  irovem- 
ments,  that  sacrifices  must  sometimes  be  made  by 
Individuals  for  tbe  common  good,  for  which  no 
compensation  can  be  claimed. 

See  also  Summers  v.  State,  5  Tex.  App.  36S,  82  Am. 
Rep.  678;  and  Buchman  v.  State,  59  Ind.  1, 26  Am. 
Bep.  75, 25  Am.  Rep.  619,  note,  9upra^  HI. 

in.  The  rule  as  appUed  to  expert  testimony. 
The  duty  of  a  parson  to  give  evidence  material 
89  L.  R.  A. 


to  the  issues  in  a  pending  case  devolves  upon  him 
as  a  citizen  in  view  of  the  protection  which  he  re^ 
ceives  from  the  laws  of  the  country  in  the  matter 
of  bis  personal  lil>erty  and  of  the  protection  of  hla 
property,  and  such  duty  devolves  as  much  upon  a 
physician  who  is  required  to  testify  as  an  expert  in 
answer  to  hypothetical  questions  as  It  does  upon 
tbe  ordinary  witness  testifying  to  facts  within 
bis  knowledge.  Dixon  v.  State;  Plinn  v.  Prairie 
Ck>unty,  60  Ark.  204,  27  L.  R.  A.  660;  Ex  parte  De- 
ment, 53  Ala.  880, 25  Am.  Rep.  611.  And  see  diaeent- 
ing  opinion  in  Dills  v.  State,  60  Ind.  16. 

An  expert  witness  who  is  called  upon  to  answer 
an  hypothetical  question  involving  a  special 
knowledge  peculiar  to  his  calling  is  merely  re- 
quired to  do  what  every  other  good  citizen  ia 
required  to  do  in  behalf  of  public  peace  and  good 
order  and  in  promotion  of  public  good.  Dixon  v. 
Pbopus. 

And  a  medical  practitioner  called  upon  to  attend 
a  person  injured,  and  who  makes  a  post-mortem 
examination,  cannot  decline  to  state  the  cause  of 
the  man's  death  upon  a  prosecution  for  bis  mur- 
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agaiDSt  the  witneea  for  contempt,  and  the  court 
stated  to  the  witness  that  it  was  the  order  of  the 
court  he  should  answer  the  question,  and  he  still 
declined  to  do  so.  Thereupon  the  court  found 
him  guilty  of  contempt,  and  for  such  contempt 
fined  him  in  the  sum  of  $25.  This  order  finina: 
the  witness  was  excepted  to,  and  his  counsel 
made  a  motion  for  remission  of  the  fine,  which 
motion  was  overruled  hy  the  court  To  the 
order  overruling  the  motion,  exception  was 
taken,  and  an  appeal  was  brought  to  the  appel- 
late court.  The  appellate  court  has  affirmed 
the  judgment  of  the  circuit  court,  and  given  a 
certificate  of  importance.  The  present  appeal 
is  prosecuted  from  such  judgment  of  affirmance 
so  entered  by  the  appelate  court. 

The  question  in  this  case  is  whether  a  physi- 
cian, who  has  been  supoenaed  and  is  interro- 
gated as  an  expert  witness  only,  can  be  pun- 
ished as  for  a  contempt  for  refusing  to  testify, 
when  no  compensaiidn  greater  than  that  al- 
lowed to  an  ordinary  witness  has  been  paid  to 
him.  or  promised  to  him.  The  question  here 
involved  has  never  been  directly  decided  by  this 
court.  In  Wright  v.  People,  112  111.  540.  a  phy- 
sician, before  appearing  as  a  witness,  had  vis- 
ited a  patient  professionally,  and  had  stated 
while  testifying  as  a  witness,  without  any  ob- 
jection on  his  part,  the  condition  of  the  patient 
whom  he  had  thus  visited.  He  was  then  asked 
his  opinion  as  to  the  cause  of  the  symptoms  he 
had  thus  dicoVered  to  exist,  but  refused  to  an- 
swer without  a  profesional  fee  being  paid  or 
secured  to  him  therefor.  In  that  case  it  was 
held  that  the  witness  could  not  refuse  to  state 
the  cause  of  the  symptoms  he  had  discovered 
to  exist,  upon  the  ground  that  such  statement 
was  pertinent  to  the  subject  about  wl^ich  he 
had  already  testified  voluntarily.  But  no  opin- 
ion was  there  expressed  concerning  the  precise 
question  here  involved.  In  ButcIUnsort  v.  Hut- 
chinson, 152  111.  347,  the  question  arose  whether 
a  court  of  equity  had  a  right  to  compel  pay- 
ment for  the  services  of  the  solicitor  of  a  guar- 
dian ad  litem  of  an  infant  defendant,  and  for 
the  time  and  services  of  two  physicians  who 
were  expert  witnesses  for  said  guardian  ad 
litem.  In  that  case  we  said  (p.  854):  *'The 
general  rule  that  prevails  in  this  state  is  that 
solicitors'  fees  and  experts'  fees  cannot  be  taxed 
as  costs  against  unsuccessful  litigants  in  chan- 


cery suits,  and  that  the  discretion  of  the  chan- 
cery courts  in  awarding  costs  in  such  cases  is 
confined  to  statutory  allowances." 

The  ruling  in  the  Hutchinson  Case,  however, 
is  not  decisive  of  the  question  which  is  pre- 
sented in  the  case  at  bar.  At  common  law  no 
witness  fees  were  paid.  Costs  are  a  creature 
of  the  statute,  and.  in  the  absence  of  a  statute  au- 
thorizing it.  no  fees  can  now  be  taxed  as  costs, 
or  recovered.  8  Bl.  Com.  369;  Constant  v.  Mat- 
teson,  22  111.  560;  Eimer  v.  Eimer,  47  111.  878; 
Smith  V.  McLaughlin,  77  III.  596;  [Airimer 
County  Comrs.  v.  Lee,  8  Colo.  App.  177. 

Section  47  of  chapter  53  of  the  Revised  Stat- 
utes of  this  state  provides  that  "every  witness 
attending  in  his  own  county  upon  trials  in  the 
court  of  record,  shall  be  entitled  to  receive  the 
sum  of  $1  for  each  day's  attendance,  and 
5  cents  per  mile  each  way  for  necessary 
travel."  There  is  also  a  provision  for  paying 
witnesses  from  a  foreign  county  in  criminal 
cases.  As,  therefore,  such  fees  only  can  be 
taxed  as  costs  as  are  provided  for  in  the  stat- 
ute, and  as  only  such  witness  fees  as  are  speci- 
fied in  said  ^  47  are  provided  for  in  the  s'tat- 
ute,it  is  manifest  that  no  extra  compensation 
for  the  services  of  an  expert  witness,  testifying 
to  a  matter  of  opinion,  can  be  taxed  as  costs 
against  the  defeated  party.  Many  of  the  cases 
in  England  which  are  referred  to  as  sustaining 
the  doctrine  that  such  expert  witness  may  be 
allowed  an  extra  fee  for  his  services  are  based 
upon  the  statute  of  5  Eliz.  chap.  9,  which  en- 
acted that  the  witness  must  **have  tendered  to 
him,  according  to  his  countenance  or  calling, 
his  reasonable  charges."  Mr.  Greenleaf,  in  his 
work  on  Evidence  (15th  ed.  §  310),  says  that 
'*in  this  country  these  reasonable  expenses 
are  settled  by  statutes,  at  a  fixed  sum  for 
each  day's  actual  attendance,  and  for  each* 
mile's  travel,  from  the  residence  of  the  witness 
to  the  place  of  trial  and  back,  without  regard 
to  the  employment  of  the  witness,  or  his  rank 
in  life."  Our  statutes  treat  all  witnesses  alike, 
regardless  of  their  "countenance  or  calling," 
whether  they  be  physicians  or  lawyers  or  ordi- 
nary citizens,  so  far  as  the  question  of  the  taxa- 
tion of  their  fees  as  costs  is  concerned.  Wit- 
nesses are  not  entitled  to  special  privileges  on 
account  of  their  rank  or  employment.  Mr. 
Best,  in  his  work  on  Evidence  (8th  ed.  p.  112 


der,  upon  the  ground  that  his  knowledere  was  ob- 
tained by  professional  skill  and  from  the  deduc- 
tions of  experience  which  were  his  own  property, 
and  for  which  the  county  refused  to  pay.  Sum- 
mers V.  State,  5  Tex.  App.  805,  82  Am.  Bep.  573. 

And  the  riffht  to  compel  an  expert  witness  to 
testify  as  such,  and  to  give  bis  professional  opinion 
without  compensation  other  than  the  ordinary 
witness  fee,  is  not  affected  by  the  fact  that  he  is 
called  upon  in  a  civil  action.    Dixon  v.  Peoplb. 

The  rule  has  been  laid  down,  however,  that  the 
skill  and  professional  experience  of  a  man  are  so 
far  his  individual  capital  and  property  that  he  can- 
not be  compelled  to  confer  them  gratuitously 
upon  anyone,  and  that  neither  the  public  nor  any 
private  person  has  a  rlgrht  to  extort  services  from 
him  in  the  line  of  his  profession  without  adequate 
compensation.  Buchman  v.  State,  69  Ind.  1, 26  Am. 
Bep.  76, 25  Am.  Bep.  619,  note,  quoting  Ordronauz, 
Medical  Jurisprudence,  §S  Hi,  115. 

And  that  while  a  witness  called  upon  to  depose 
to  facts  which  he  saw  is  bound  as  a  matter  of  pub- 
lic duty  to  speak  to  such  facts,  as  without  such 
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testimony  the  course  of  Justice  must  be  stopped, 
one  who  is  called  in  an  action  to  depose  to  a  matter 
of  opinion  depending  upon  bis  skill  in  a  particular 
trade  is  under  no  such  obligation,  and  has  a  right 
before  being  examined  to  demand  from  the  party 
calling  him  a  compensation  for  his  loss  of  time. 
Webb  v.  Page,  1  Gar.  &  K.  23. 

As  to  right  to  compel  experts  to  testify  without 
compensation  other  than  that  allowed  to  witnesses 
in  general,  see  also  Fllnn  v.  Prairie  County  (Ark.) 
27  L.  B.  A.  669,  and  note, 

IV.  General  nUes  luith  relation  to  civil  cases.  .  .1 

a.  Necessity  of  payment  or  tender. 

While  the  rules  laid  down  in  the  preceding  sub- 
divisions are  applicable  alike  to  civil  and  criminal 
proceedings,  it  is  to  be  observed  from  an  eramina- 
ation  of  the  cases  that  they  have  been  adopted  and 
acted  upon  almost  exclusively  with  relation  to 
crimiaal  matters.  With  reference  to  civil  cases 
and  proceedings  the  general  and  common-law  rule 
which  in  a  number  of  instances  has  been  adopted- 
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note  8),  refers  to  a  passage  ill  the  work  of 
Jeremiah  BeDthaaip  aod  puts  the  following 
illustratiOD:  ''Were  the  Prince  of  Wales,  the 
Archbishop  of  Canterbury,  and  the  lord  high 
•chancellor  to  be  passing  in  the  same  coach 
while  a  chimney  sweeper  and  a  barrow 
woman  were  in  a  dispute  about  a  half- 
penny worth  of  apples,  and  the  chimney 
sweeper  and  the  barrow  woman  were  to  see 
proper  to  call  cipon  them  for  their  evidence, 
•could  they  refuse  it?  No  I  most  certainly  not!" 
Ex  parte  Dement,  53  Ala.  890.  25  Am.  Rep. 
■611.  It  follows  that  in  this  case  the  court  could 
not  fix  a  compensation  to  be  paid  to  appellant, 
Dor  order  bis  fee  of  $10  to  be  taxed  as  costs, 
nor  order  the  party  calling  the  witness  to  pay 
or  secure  to  him  compensation.  It  is  claimed, 
however,  that  in  a  civil  suit  a  witne-ss,  who  is 
called  to  testifv  as  an  expert  only,  should  not 
be  punished  for  contempt  in  refusing  to  tes- 
tify because  no  compensation  is  provided  for 
his  professional  opinion,  other  than  ordinary 
witness  fees.  The  power  to  compel  the  produc- 
tion of  testimony  necessary  to  the  decision  of 
issues  involved  in  pending  lawsuits  is  one  of  the 
rights  and  powers  which  is  inherent  in  the  very 
organization  of  courts  of  justice.  Contempt 
of  court  is  a  disobedience  to  the  rules  or  orders 
of  the  court,  which  interferes  with  the  due  ad- 
ministration of  the  law.  3  Am.  &  Eng.  Enc. 
Law,  p.  777.  The  refusal  of  a  witness  to  an- 
swer anv  question  which  he  may  be  lawfully 
requireo  to  answer  is  a  contempt  of  court,  and. 
if  he  persists  in  his  refusal,  he  may  be  punished 
accordingly.  Samuel  v.  People,  164  111.  885. 
.  The  grounds  upon  which  the  right  to  such 
extra  compensation  on  the  part  of  expert  wit- 
nesses has  been  susained  have  generally  been 
three  in  number: 

The  first  ground  is  that  the  time  of  the  ex- 
pert witness  is  more  valuable  than  the  time  of 
ordinary  men,  and  that,  by  attendance  at  court 
to  give  his  testimony,  such  a  witness  meets  with 
a  loss  of  time.  The  better  and  more  recent 
Authorities,  however,  both  in  England  and  this 
country,  now  unite  in  the  view  that  the  right 
to  such  extra  compensation  cannot  be  properly 
rested  upon  loss  of  time,  as  a  basis.  In  Loner- 
gan  v.  Royal  Exchange  Assurance  Co,  7  Bing. 
729,  Chief  Justice  Tindal  said:  *<There  is  no 
reason  for  assuming  that  the  time  of  medical 


men  and  attorneys  is  more  valuable  than  that 
of  others  whose  livelihood  depends  on  their 
own  exertions."  In  Collins  v.  Godefroy,  1  Bam. 
<&  Ad.  950,  Lord  Tenterden,  Ch.  J.,  said  that  *'a 
party  cannot  maintain  an  action  for  compensa- 
tion for  loss  of  time  in  attending  a  trial  as  a  wit- 
ness." Moorv,  Adam,  5  Maule  &  8. 156;  Lari- 
mer County  Comrs,  v.  £«e,  8  Colo.  App.  177; 
Ex  parte  Dement,  58  Ala.  889,  25  Am.  Rep.  611. 
Loss  of  time,  as  a  ground  for  claiming  extra 
compensation  for  services  as  a  witness,  applies 
as  well  to  all  ordinary  witnesses  as  to  expert 
witnesses.  It  is  conceded  that  when  any  wit- 
ness, whether  he  is  an  expert  witness  or  not,  is 
acquainted  with  any  facts  which  bear  upon 
the  matter  in  controversy  in  a  litigation,  he  is 
obliged  to  testify;  and  a  distinction  is  drawn 
between  the  testimony  of  an  expert  witness 
who  is  acquainted  with  the  facts  about  which 
he  testifies,  and  an  expert  witness  who  is  called 
upon  to  give  his  opinion,  In  reply  to  a  hypo- 
thetical question,  without  any  knowledge  of 
facts.  Manifestly  the  witness  who  goes  to  court 
and  testifies  as  to  the  facts  of  which  he  knows 
is  subjected  to  a  loss  of  his  time  as  much  as  a 
witness  who  goes  there  to  testify  as  an  expert 
upon  a  mere  matter  of  opinion. 

The  second  ground  upon  which  the  claim  for 
such  extra  compensation  is  based  is  that  the 
skill  and  accumulated  knowledge  of  the  expert 
are  his  property,  and  that  a  man's  property 
should  not  be  taken  without  just  compensa- 
tion. Various  definitions  have  been  given  of 
property.  Webster  defines  property  to  be  "the 
exclusive  right  of  possessing,  enioyinf,  and 
disposing  of  a  thing."  This  court  has  adopted 
this  definition  in  Chicago  ife  W.  I.  R.  Go.  v. 
Englewood  Connecting  R.  Co.  115  111.  875,  56 
Am.  Rep.  173.  Blackstone  says,  * 'Property 
consists  in  the  free  use,  enjoyment,  and  dis- 
posal of  all  his  acquisitions,  without  any  con- 
trol or  diminution,  save  only  by  the  laws  of  the 
land."  1  Bl.  Com.  188.  It  has  also  been  said 
that  property,  in  its  legal  sense,  is  not  the  thing 
itself,  but  certain  rights  in  and  over  the  thing, 
those  rights  being:  (1)  user;  (2)  exclusion; 
(8)  disposition.  Lewis,  Em.  Dom.  ^  54.  This 
court  has  also  said,  in  discussing  the  right  to 
make  and  enforce  contracts  as  being  included 
in  the  right  to  acquire  property,  that  labor  is 
property,  and  that  the  laborer  has  the  same 


and  QODflrmed  by  statutory  eDactment  is  that  a 
witness  is  entitled  to  demand  his  fees  and  mlleaire 
before  he  obeys  a  subpoena.  Youngr  v.  Merchants* 
Ids.  Ck>.  29  Fed.  Rep.  273.  And  .see  cases  cited  be. 
low. 

And  that  a  witness  is  not  t>ound  to  .'attend  court 
or  remain  in  attendance  unless  his  fees  and  ex- 
penses have  been  paid  or  tendered.  Atwood  v. 
Scott,  99  Mass.  177,  96  Am.  Deo.  728;  Brocas  v.  Lloyd, 
28  Beav.  129.  26  L.  J.  Cb.  N.  8.  768. 

And  that  a  witness  will  not  bejpunished  for  con- 
tempt for  failure  to  attend  as  a  witness  in  a  civil 
oase  unless  his  fees  have  been  paid  or  tendered. 
Bonner  v.  People,  40  111.  App.  628;  Bliss  v.  Brain- 
ard,  42  N.  H.  265. 

Within  tbls  rule  a  witness  cannot  be  deemed  to 
have  t>een  lawfully  subpoeoaed  for  the  purpose  of 
punishment  for  nouattendance  unless  the  fee  be 
paid  or  tendered,  where  the  statute  expressly  re- 
quires that  the  fee  shall  be  paid,  flzinv  the  amount. 
Offden  V.  Gibbons,  6  N.  J.  L.  618. 

And  a  witness  who  was  called  by  one  party  to  an 
.action  and  testified  on  his  behalf,  andlthen  de- 
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parted,  cannot  be  attached  by  the  opposite  party  as 
an  absent  witness  where  be  had  not  subpoenaed  bim 
or  paid  or  tendered  him  fees  as  required  by  statute; 
the  witness  should  bave  been  duly  subpoenaed  by 
bim  if  he  wished  to  avail  himself  of  his  testimony. 
Beaulieu  v.  Parsons,  2  Minn.  28. 

And  the  party  on  whose  behalf  a  witness  gives 
evidence,  if  required  by  the  other  side  to  produce 
him  for  cross-examination,  is  bound  in  the  first  in- 
stance to  pay  bim  his  reasonable  expenses  tbou«rh 
he  may  be  out  of  the  jurisdiction.  Richards  v. 
Goddard,  L.  B.  17  Eq.  238,  48  L.-J.  Ch.  N.  8. 144«  22 
Week.  Rep.  204, 29  L.  T.  N.  8. 884. 

8o,  a  party  made  a  witness  by  his  adversary  is  as 
much  entitled  to  fees  as  a  condition  precedent  to 
create  a  duty  to  attend  as  a  third  person.  Bonner 
v.  People,  40  111.  App.  628;  Anderson  v.  Johnson,  1 
Sandf.  713;  Hewlett  v.  Brown,  1  Boew.  655. 

And  when  such  fees  are  not  paid  be  could  not  be 
punished  for  a  contempt  for  not  attending  unless 
first  brought  up  on  attachment  or  served  with  an 
order  to  show  cause.  Hewlett  v.  Brown,  1  Bosw. 
666. 
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right  to  sell  bis  labor,  and  to  contract  with  ref- 
erence thereto,  as  has  any  other  property 
owner.  Bitehie  v.  People,  155  111.  98,  29  L.  R. 
A.  79.  Labor  is  defined  by  Webster  to  be 
"physical  toil  or  bodily  exertion,"  and  also  to 
be  "hard  muscular  effort  directed  to  some  use- 
ful end,  as  agriculture,  manufactures,  and  the 
like. "  He  also  defines  labor  to  be  '  'intellectual 
exertion;  mental  effort,  as  the  labor  of  com- 
piling a  history."  It  is  not  exactly  accurate 
to  say  that  the  mere  abstract  knowledge  ac- 
quired in  the  study  of  a  special  employment  is 
of  itself  property.  It  is  the  right  to  apply  that 
knowledge  to  the  accomplishment  of  a  particu- 
lar result  which  constitutes  property.  For  in- 
stance, if  the  appellant  had  been  required  to 
answer  a  question  put  to  him  with  a  view  of 
prescribing  a  remedy  for  the  relief  of  Mrs. 
l*urdy ,  the  plaintiff  in  the  suit  in  which  he  was 
called  to  testify  as  a  witness,  then  it  might  be 
said  if  he  was  not  offered  any  compensation, 
that  he  was  deprived  of  a  property  ri^ht.  But 
where  a  physician  is  asked  a  hypothetical  ques- 
tion and  is  called  upon  to  give  his  opinion  upon 
the  facts  stated  in  the  hypothetical  question 
while  he  is  testif^ine  as  a  witness  in  court,  he  is 
not  thereby  required  to  practise  his  healing  art. 
fie  is  merely  making  a  statement,  not  for  the 
purpose  of  effecting  a  cure,  or  relieving  a  pa- 
tient, but  for  the  purpose  of  enabling  the  court 
and  the  Jury  to  understand  correctly  a  case 
vrhich  is  before  the  court.  There  is  no  infringe- 
naent  here  of  a  property  right.  It  may  be  con- 
ceded that  in  a  certain  sense  the  knowledge  of 
the  physician,  acquired  by  special  study,  is 
property;  but  the  question  here  is,  not,  so  much 
^whether  certain  knowledge  is  property,  as 
whether  the  requirement  that  he  shall  answer  a 
hypothetical  question  is  a  taking  of  his  prop- 
erty .  Where  he  is  required  to  make  an  applica- 
tion of  his  knowledge  to  a  particular  case,  so  as 
to  secure  a  particular  result, — such  as,  for  in- 
stance, the  curing  of  a  disease  or  the  healing  of 
a  wound, — then  he  would  undoubtedly  be  en- 
titled to  compensation.  A  physician  or  sur- 
geon cannot  be  punished  for  a  contempt  for  re 
fusing  to  make  a  post-mortem  examination 
unless  paid  therefor; .  nor  can  he  be  required 
to  prepare  himself  in  advance  for  testifying 
in  court,  by  making  an  examination,  or  per- 
forming an  operation,  or  resorting  to  a  cer- 


tain amount  of  study,  without  being  paid 
therefor.  But  when  he  is  required  to  answer 
a  hypothetical  question,  which  involves  a  spe- 
cial knowledge  peculiar  to  his  calling,  he 
is  merely  required  to  do  what  every  Rood  citi- 
zen is  rec^uired  to  do  in  behalf  of  pumic  peace 
and  public  order,  and  in  promotion  of  public 
good.  Counsel  for  appellant  states  that  many 
of  the  cases  which  have  held  that  expert 
witnesses  can  be  required  to  testify  without 
being  paid  are  criminal  cases,  where  the  in- 
terest of  the  state  and  the  interest  of  the  pub- 
lic demand  of  the  physician  that  he  should 
vield  up  something  of  his  knowledge  for  the 
oenefit  of  society  at  lar^e.  This  position,  how- 
ever, is  inconsistent  with  the  contention  that 
when  an  expert  witness  is  required  to  testify 
without  compensation  his  property  right  is  in- 
terfered witlT.  A  man's  property  cannot  be 
taken  from  him  by  the  state  without  compen- 
sation. It  makes  no  difference  whether  it  is 
to  be  taken  for  the  good  of  the  public  or  for 
the  benefit  of  a  private  individual,  so  far  as 
the  right  to  compensation  is  concerned.  It  is 
true  that  private  property  cannot  be  con- 
demned by  the  state  for  a  private  purpose. 
Private  propertv  can  only  be  taken  for  a  pub- 
lic purpose.  But  in  either  case  it  must  be 
paid  for.  To  concede,  therefore,  that  in  a 
criminal  prosecution  conducted  by  the  state 
a  physician  may  be  required  to  testify  with- 
out compensation,  because  it  is  for  the  public 
good,  is  to  concede  that  his  knowledge  may  be 
made  use  of  by  a  court  of  justice  without  his 
being  paid  therefor.  We  conceive,  however, 
that  it  can  make  no  difference  whether  the 
suit  in  which  the  witness  is  called  upon  to 
testify  is  a  suit  between  private  parties,  or  is 
a  suit  between  the  state  and  an  alleged  crim* 
inal.  In  either  case  the  object  is  to  promote 
public  justice,  and  to  aid  the  due  administra- 
tion of  justice.  It  is  just  as  important  to  the 
peace  and  good  order  of  society  that  private 
controversies  should  be  settled  upon  correct 
proofs,  and  in  accordance  with  truthful  tes- 
timony, as  that  criminals  who  violate  the  laws 
of  the  state  should  be  punished.  It  is  the 
duty  of  the  ordinary  witness  and  of  the  ex- 
pert witness  to  testify  as  to  facts  within  his 
knowledge  which  bear  upon  the  decision  of 
controversies   in    the  courts.     Such  duty  de- 


And  when  a  party  Is  compelled  to  attend  court 
and  be  examined  in  behalf  of  a  ooplaintiff  or  a  co- 
defendant  as  to  any 'matter  In  which  he  is  not 
Jointly  interested  or  liable,  he  is  entitled  to  pay  as 
a  witness.    Penny  v.  Brink,  75  N.  C.  68. 

The  rule  that  a  witness  may  refuse  to  be  sworn 
unless  the  expenses  of  his  attending  the  assize,  as 
well  as  his  travellnfr  expenses,  were  paid  him  when 
be  was  summoned,  however,  does  not  apply  where 
the  witness  was  a  party  to  the  action,  who  wao 
present  necessarily  for  the  purpose  of  his  defense, 
and  not  merely  under  the  subpcena  of  the  other 
party.    Reed  v.  Fairless,  3  Fost.  &  F.  958,  8  L.  T.  N. 

assa. 

And  a  party  testifying  before  an  auditor  is  not 
entitled  to  fees  as  a  witness  in  New  Hampshire, 
whether  testifying  in  his  own  favor  or  for  his  ad- 
versary, and  he  cannot  refuse  to  testify  because 
auch  fees  have  not  been  paid.  Whitney  v.  Pierce, 
40  N.  H.  U4. 

So,  one  who  is  present  in  court  may  be  compelled 
to  testify  without  the  payment  of  his  fees,  under 
Wis.  Bev.  Stat.  S  4057,  providing  that  no  person 
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shall  be  subject  to  attend  as  a  witness  unless  his 
fees  are  paid  or  tendered  him.  Bozek  y.  Kedzinski, 
87  Wis.  585. 

And  it  has  been  held  generally  that  If  a  witness 
be  in  court,  having  come  there  on  other  business, 
he  cannot  refuse  to  be  sworn,  though  his  expenses 
were  not  tendered.  Blackburn  v.  Hargreave,  2 
Lewin,  C.  C.  859;  Rex  v.  Sadler,  4  Car.  &  P.  218. 
But  the  contrary  was  held  in  Hurd  v.  Swan,  4  Do- 
nio,  75. 

And  in  Bowles  v.  Johnson,  1  W.  Bl.  36,  it  was 
held  that  the  service  of  a  subpoena  without  the 
tender  of  expenses  is  not  sulflcient  to  bring  a 
witness  Into  contempt  though  he  comes  to  court 
and  refuses  to  be  sworn. 

So,  an  action  for  a  penalty  may  be  maintained 
against  a  witness  for  nonattendance  though  his 
fees  had  not  been  paid,  where  he  had  expressly 
waived  such  payment.    Hurd  v.  Swan,  4  Denio,  75. 

It  is  to  be  observed,  however,  that  some  of  the 
states  have  made  provision  in  specified  cases  for 
the  payment  of  fees  and  expenses  of  witnesses  by 
the  county  on  proof  of  service  as  a  witness,  or  for 
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Tolves  upon  him  as  a  citizen,  and  in  view  of 
the  protection  which  he  receives  from  the  laws 
of  the  country,  in  the  matter  of  his  personal 
liberty,  and  in  the  matter  of  the  protection  of 
his  property,  this  duty  devolves  as  much  upon 
a  physician  who  is  required  to  testify  as  an 
expert  witness  in  answer  to  hvpothetical  ques- 
tions as  it  does  upon  the  ordinary  witness  tes- 
tifying to  facts  within  his  knowledge.  In  Vise 
V.  Hamilton  County,  19111.  78,  we  held  that  an 
attorney  appointed  by  the  court  to  defend  a 
criminal  could  not  recover  for  his  services 
from  the  county  in  which  the  prosecution 
was  conducted,  and  that  a  court  might  compel 
an  attorney,  as  one  of  its  officers,  to  defend 
a  prisoner,  in  case  of  his  inability  to  employ 
counsel.  It  has  never  been  supposed  that  to 
require  the  performance  of  such  professional 
*  services  without  compensation  ^as  the  taking 
of  property  without  just  compensation,  if 
the  precedent  is  once  established  that  expert 
witnesses  must  be  paid  a  reasonable  compen- 
sation for  their  testimony,  then  it  will  not  be 
long  before  such  testimony  will  be  offered  to 
the  highest  bidder.  The  temptation  will  be  to 
give  opinions  in  favor  of  that  party  to  the  suit 
who  will  pay  the  highest  price.  The  testimony 
of  expert  witnesses  will  thus  become  partisan 
and  one-sided.  The  theory  upon  which  such 
witnesses  are  required  to  testify  in  cases  like 
this  is  that  they  are  amici  curies,  and  that, 
testifying  under  the  sanction  of  an  oath,  they 
do  so,  not  with  intent  to  take  the  part  of  either 
contestant  in  the  suit,  but  with  a  view  to  ar- 
riving at  the  truth  of  the  matter,  and  for  the 
purpose  of  aiding  the  court  to  pronounce  a 
correct  judgment.  In  Redfield  on  the  Law  of 
Wills  (marginal  page  155.  §  15,  note  46),  it  is 
said:  *  'It  being  purely  a  matter  of  conventional 
arrangement  between  professional  experts 
and  tliose  who  desire  to  employ  them  as  wit- 
nesses, both  in  regard  to  their  acting  as  such, 
and  also  their  making  preparations  to  enable 
them  to  give  such  testimony,  it  virtually 
places  a  price  upon  such  testimony  in  the  mar- 
ket, and  its  price  is  likely  to  range  somewhat 
according  to  its  ability  to  aid  one  or  other  of 
the  parties  litigant.  The  tendencv  of  this  is 
to  render  it  partisan  and  one-sided,  as  a  gen- 
eral thing."    Moreover,  if  a  physician  is  to  be 


allowed  extra  compensation  as  an  expert  wit- 
ness, then  men  pursuing  other  occupations 
which  re<juire  special  experience  will  have 
the  same  right  to  demand  extra  fees.  A  banker 
will  claim  that  he  has  earned  extra  com- 
pensation, a  merchant  will  make  the  same 
claim,  and  so  with  men  engaged  in  other 
branches  of  business.  It  will  be  easy  to  say 
in  such  cases  that  the  testimony  called  for  is 
the  result  of  special  knowledge  and  acquired 
skill,  and  therefore  should  be  paid  for.  Al- 
most every  lawsuit  involves  testimony  which 
is  in  the  nature  of  opinion,  in  addition  to  tes- 
timony which  speaks  of  the  mere  facts  withia 
the  knowledge  of  the  witness.  For  instance. 
A  sells  B  a  certain  quantity  of  wheat,  and 
delivers  the  same,  and  sues  for  the  price  of 
the  wheat.  One  witness  testifies  as  to  the  con> 
tract,  which  he  heard  the  parties  make.  An- 
other testifies  to  the  delivery  of  the  wheat, 
which  he  saw  delivered.  These  witnesses  tes- 
tify to  actual  facts  heard  and  seen.  But  still 
another  witness,  who  may  know  nothing  about 
the  facts,  may  yet  be  required  to  state  the 
value  of  the  wheat  at  the  time  of  the  contract, 
or  at  the  time  of  the  delivery;  and  he  mav  be 
required  to  testify  from  his  knowledge  of  the 
market  prices  of  wheat,  as  given  in  the  market 
quotations.  Such  a  witness,  however,  as  tx> 
the  value,  and  as  to  market  prices,  is  not  re- 
garded as  an  expert  witness  who  is  entitled  to 
extra  compensation. 

Counsel  for  appellant  also  claim,  as  a  third 
ground,  that  the  accumulated  knowledge 
and  skill  of  the  expert  witness  may  be  treated, 
if  not  as  property,  yet  as  "particular  serv- 
ices." This  contention  is  based  upon  the 
reasoning  of  the  court  in  the  case  of  Buehman 
V.  State,  59  Ind.  1,  26  Am.  Rep.  75,  which  ia 
the  leading  case  upon  the  subject  in  opposition 
to  the  views  heire  expressed.  That  case  pro- 
ceeds mainly  upon  the  ground  that  the  services 
called  for  are  included  within  "particular 
services,"  as  those  words  are  used  in  the 
Constitution  of  Indiana.  Section  21  of  the 
Indiana  Bill  of  Rights  provides  that  "no 
man's  particular  services  shall  be  demanded 
without  just  compensation."  The  Indiana 
court  there  held  that  the  services  of  an  ex- 
pert witness  were  "particular  services,"  and 


their  eoileccioD  by  methods  other  than  prepayment 
by  the  party  calling  the  witness.  Under  such  pro- 
Tisioofl  It  is  obvious  that  prepayment  could  not  be 
demanded  as  a  condition  precedent  to  attendance 
and  service.  But  the  cases  decided  under  such 
provisions  have  turned  upon  other  points,  and 
have  therefore  been  omitted. 

For  an  example  or  illustration  of  such  provisions, 
see  Smith  v.  Bargrer.  9  ferg.  322.  and  Morns  v.  Rlp- 
py.  4  Jones,  L.  588,  supra,  I. 

In  the  courts  of  the  United  States  witnesses  are 
obliged  to  obey  a  subpoena  to  attend  as  a  witness 
if  they  have  the  means  to  travel,  and  attend 
whether  the  fees  are  advanced  or  not,  and  are  lia- 
ble to  punishment  for  contempt  for  failure  to  do 
so.  Norris  v.  Haasler,  23  Fed.  Rep.  581;  United 
States  V.  Durling,  4  Diss.  SOD. 

And  if  a  witness  has  not  such  means  it  is  the 
duty  of  the  proper  officer  of  the  government  to 
furnish  him  with  them,  and  an  attachment  will  is- 
sue and  the  court  will  punish  him  where  he  could 
pay  his  expenses  and  would  not  come  because  the 
money  was  not  tendered.  United  States  v.  Dur- 
ling, 4  Diss.  609. 
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But  a  person  subpoenaed  as  a  witness  in  a  civil 
cause  pending  in  a  United  States  court  who  de- 
mands his  traveling  fee  and  fee  for  one  day's  at- 
tendance at  the  time,  which  are  not  paid,  is  not 
subject  to  attachment  for  contempt  for  failing  to 
obey  the  writ  where  the  statute  of  the  state  in 
which  the  action  arose  provides  that  a  witness  who 
makes  such  a  demand  is  not  obliged  to  obey  in  case 
of  refusal.    Be  Thomas,  1  Dill.  420. 

b.  SufflcitTUiy  of  payment  or  tender. 

An  attachment  will  not  issue  against  a  witness 
for  failure  to  attend  court  in  response  to  a  sub- 
poena where  the  payment  or  tender  of  fees  and  ex- 
penses was  insufficient.  Home  v.  Smith.  6  Taunt. 
9;  Chapman  v.  Pointon,  2  Strange.  1150:  Brocas  v. 
Lloyd,  23  Beav.  ISO,  26  L.  J.  Ch.  N.  S.  758. 

Thus,  a  witness  who  is  paid  his  traveling  fee  for 
one  day^s  attendance,  and  attends  on  that  day, 
must  be  tendered  his  fees  for  each  succeeding  day 
if  he  is  wanted  for  a  further  day;  but  it  is  not 
necessary  that  he  should  be  served  with  a  subpoena 
each  time,  where  the  statute  makes  no  ex  press  pro- 
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that,  therefore,  under  the  Constitution,  they 
shoald  be  paid  for.  No  such  provision  as  the 
one  referred  to  as  being  contained  in  the 
Constitution  of  Indiana  exists  in  the  Consti- 
tution of  Illinois.  Counsel  for  appellant  say, 
however,  that  article  2  of  the  ordinance  of 
1787  provided  as  follows:  "No  man  shall  be 
deprived  of  his  life,  liberty,  or  property  but 
by  the  judgment  of  his  peers,  or  the  law  of 
the  land;  and  should  the  public  exigencies 
make  it  necessary  for  the  common  preserva- 
tion, to  take  any  man's  property,  or  to  de- 
mand his  particular  services,  full  compensa- 
tion shall  be  made  for  the  same."  It  is  to 
be  here  noted  that  by  the  use  of  the  expres- 
sion, *'to  take  any  man's  property,  or  to  de- 
mand his  particular  services,"  the  article 
seems  to  draw  a  distinction  between  prop- 
€rty  and  particular  services.  Therefore,  if 
the  knowledge  of  the  expert  witness  is  in- 
cluded within  the  meaning  of  particular  serv- 
ices, it  cannot  be  regarded  as  property.  How- 
-ever  this  may  be,  the  ordinance  of  1787  is  not 
in  force  in  the  state  of  Illinois.  In  the  recent 
case  of  People,  Woodyatt,  v.  Thompson,  155  111. 
451,  this  court  held  that  the  ordinance  of  1787 
was  passed  by  the  Congress  of  the  Confedera- 
tion for  the  government  of  the  Northwest 
Territory,  and  has  no  force  in  Illinois,  except 
80  far  as  its  principles  are  embodied  in  the  state 
Constitution.  In  that  case  the  whole  subject  is 
elaborately  discussed,  and  many  authorities  are 
referred  to,  sustaining  the  position  there  taken. 
The  decision  in  Buchman  v.  State,  supra,  was 
rendered  by  a  divided  court,  consisting  of 
five  judfres.  Two  of  the  judges  (Chief  Jus- 
tice Biddle  and  Judge  Niblack)  dissented 
from  the  opinion  in  that  case.  The  views  of 
the  dissenting  judges  are  given  in  the  case  of 
Dills  V.  State,  59  Ind.  15,  and  the  reasoning 
there  is  cogent  and  convincing:  and  the  opin- 
ion adopts  the  views  of  the  supreme  court  of 
Alabama,  as  announced  in  the  case  of  Ex  parte 
Dement,  53  Ala.  889,  25  Am.  Rep.  611.  The 
latter  case  is  the  leading  case  in  this  country 
in  favor  of  the  views  herein  expressed,  and  its 
line  of  reasoning  is  substantially  adopted  in 
what  has  been  here  stated.  The  case  holds 
that  the  law  allows  no  excuse  for  withholding 
evidence  which  is  relevant  to  the  matters  in 


question  before  its  tribunals,  and  is  not  pro- 
tected from  disclosure  by  some  principle  of 
legal  policy;  that,  the  administration  of  jus- 
tice being  a  source  of  mutual  benefit  to  all 
the  members  of  the  community,  each  is  un- 
der the  obligation  to  aid  in  furthering  it. 
as  a  matter  of  public  duty,  and  that  "the  same 
principle  which  justifies  the  bringing  of  the 
mechanic  from  his  workshop,  the  merchant 
from  his  store-houses,  the  broker  from  his 
'change,  or  the  lawyer  from  his  engagemenU, 
to  testify  in  regard  to  some  matter  which  he 
has  learned  in  the  exercise  of  his  art  or  pro- 
fession, authorizes  the  summoning  of  a  phy- 
sician, or  surgeon,  or  skilled  apothecary,  to 
testify  of  a  like  matter,  when  relevant  to  a 
cause  pending  for  determination  in  a  judicial 
tribunal,"  and  that  "a  physician,  like  any  other 
person,  mav  be  called  to  testify  as  an  expert 
in  a  judicial  investigation,  whether  it  be  of  a 
civil  or  criminal  nature,  without  being  paid 
for  his  testimony  as  for  a  professional  opinion, 
and  upon  refusal  to  testify  is  punishable  as  for 
a  contempt."  This  decision  of  the  supreme 
court  of  Alabama  has  been  foUowea  and 
adopted  in  the  following  cases:  State  v.  Teip- 
ner,  86  Minn.  535;  Summers  v.  State,  5  Tex. 
App.  865,  32  Am.  Rep.  573;  Larimer  County 
Oomrs.  V.  Lee,  8  Colo.  App.  177;  Flinn  v. 
Praine  County,  60  Ark.  204.  27  L.  R.  A. 
669.  Upon  this  subject,  Mr.  Rogers,  in  his 
able  and  exhaustive  work  on  Expert  Testimony 
(2d  ed.  p.  424,  §  188)  says:  ''There  can  be 
no  doubt  that  piofessional  men  are  not  entitled, 
in  this  country,  to  claim  any  additional  com- 
pensation when  testifying  as  ordinary  wit- 
ncbses  to  facts  which  happened  to  fall  under 
their  observation.  But  another  question  arises 
when  they  are  summoned  to  testify  as  to  facts 
of  science  with  which  they  have  become  famil- 
iar by  means  of  special  study  and  investigation, 
or  to  express  opinions  based  upon  the  skill  ac- 
quired from  such  researches,  as  to  conclu- 
sions which  ought  to  be  drawn  from  certain 
given  facts.  Whether  they  can  be  com- 
pelled to  testify  in  such  cases,  when  no  other 
compensation  has  been  tendered  than  the 
usual  fees  of  witnesses  testifying  to  ordi- 
nary facts,  is  a  point  upon  which  the 
cases  are  not  in  harmony.     In   this  country 


viston  for  such  a  case.  Mattoclra  v.  Wheaton,  10  Vt . 
488. 

And  a  witness  subpoenaed  and  paid  for  one  day^s 
attendance  who  attends  on  the  day  named  and 
thee  applies  to  tbe  party  subpoenaing  him  for  fur- 
ther payment  of  fees,  which  is  refused,  and  he 
thereupon  leaves  court,  does  not^incur  tbe  statu- 
tory penalty  tor  nonattendance.  Courtney  v.  Ba- 
ker, 8  Denio,  27. 

And  a  capias  will  not  issue  where  the  witness 
had  been  in  attendance  the  day  t)efore  and  had 
'been  paid  his  fees  for  that  day,  and  had  not  l>een 
paid  or  tendered  any  fees  for  further  attendance, 
though  he  bad  not  asked  for  them.  Atwood  v. 
Scott,  09  Mass.  177,  96  Am.  Dec.  728. 

Bo,  a  witness  who  is  subpoenaed  to  attend  court 
on  Tuesday,  and  is  paid  bis  per  diem  fees  from 
Wednesday  to  Saturday  inclusive,  who  returns  to 
his  home  and  1b  offered  60  cents  on  Saturday  even- 
Ingr  as  his  per  diem  for  the  next  Monday,  which  he 
refuses,  and  neglects  to  appear  on  Monday  when 
the  cause  is  tried,  is  not  subject  to  the  penalty  im- 
posed by  law  for  nonattendance,  as  he  is  entitled 
to  a  tender  of  bis  fees  for  attendance  on  Sunday  as 
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well  as  other  days  of  tbe  week  during  the  sitting 
of  the  court.    Musoott  v.  Runge,  27  How.  Pr.  86. 

In  Holden  v.  Shove,  1  R.  1. 287,  however,  it  was 
held  that  a  witness  upon  whom  subpoena  was 
served  and  fees  paid  him  for  one  day  only,  who 
does  not  attend  when  thd  case  is  reached  about  a 
month  later,  may  be  attached,  as  he  is  bound  to  at- 
tend at  the  trial  unless  he  has  given  notice  that  he 
will  refuse  to  appear  without  payment  of  the  f eeis 
due  to  him,  but  that  in  case  of  such  notice  his  fees 
must  be  paid  up  to  and  including  tbe  time  when 
his  testimony  is  required. 

In  England  an  attachment  will  not  be  granted 
against  a  witness  for  not  ol)eying  a  subpoena  to  at- 
tend at  a  trial  unless  the  whole  expenses  of  the 
Journey  and  of  the  necessary  stay  at  the  place  of 
trial  be  tendered  at  the  time  of  serving  the  sub- 
poena. Fuller  V.  Prentice,  1  H.  Bl.  48;  Ashton  v. 
Haigh,2Chitty,201. 

And  a  witness  is  entitled  to  her  reasonable  ex- 
penses for  traveling  in  the  mode  suited  to  her  station 
of  life,  and  the  particular  circumstances  in  which 
she  may  then  happen  to  he  placed.  And  where 
such  witness  has  a  sick  child   which  is  obliged 
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the  cases  are  nearly  balanced,  and  the  ques- 
tion must  be  regarded  as  still  an  open  one  al- 
though the  weight  of  authority  rather  in- 
clines to  the  theory  that  the  expert  may  be 
required  to  answer  the  question  without  ad- 
ditional compensation."  As  has  already  been 
stated »  we  prefer  to  adopt  the  views  announced 
by  the  supreme  court  of  Alabama,  and  in 
the  cases  following  the  Alabama  decision. 
We  cannot  close  this  opinion  without  quoting 
and  indorsing  the  following  views  expressed 
by  the  Texas  court  of  appeals  in  Summers  v. 
State,  5  Tex.  App.  365,  32  Am.  Rep.  578:  "It 
is  to  be  regretted  that  a  member  of  a  profession 
80  distinguished  for  liberal  culture  and  high 
sense  of  honor  and  duty  should  refuse  to  testify 


in  a  cause  pending  before  the  courts  of  his 
country,  involving  the  life  or  liberty  of  a  fel- 
low being  and  the  rightful  administration  of 
the  laws  of  a  common  country.  Dr.  Spohn 
has  doubtless  been  misled,  in  taking  the  posi- 
tion he  did,  by  the  misconceptions  of  certain 
writers  on  medical  jurisprudence." 

For  the  reasons  above  stated,  we  have  arrived 
at  the  conclusion  that  the  judgments  below 
were  correct.  Accordingly  the  judgments  of  the 
Appellate  Court  and  of  the  Circuit  Court  are 


BofCfiT**  J- 1  having  passed  upon  the  case  in 
the  appellate  court,  took  no  part  in  this  de~ 
cision. 
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John  HENLEY  et  al. 
(98  Tenn.  885.) 

1  •   The  leffifllatvr e  bax  unlimited  power 

to  act  in  its  own  sphere  of  leffialation  except  so 
far  as  reetralned  by  the  OoDsUtutlon  of  the 
IlDited  States  and  the  Constitutioo  of  the  state. 

8.  A  atatnte  which  does  not  violate  some 
provision  of  the  Constitution  cannot  be  an- 
nulled by  the  courts  whether  its  provisions  are 
wise  or  unwise,  or  whether  its  operations  be  hurt- 
ful or  beoefloial. 

8*  Ordinary  services  such  as  may  be  re- 
quired of  all  citisens  or  ofBolals  by  fireneral 
or  valid  special  laws  are  not  particular  services 
within  the  provision  of  Const,  art.  1,  9  21,  provid- 
inir  that  no  man^s  particular  services  shall  be  de* 
maoded  without  the  consent  of  his  representa- 
tives, or  just  compensation. 

4*  The  constitational  guaranty  of  com- 
pulsory process  to  require  witnesses  to  at- 
tend court  and  irive  evidence  does  not  require 
the  state  to  provide  for  the  expense  of  obtain- 
itur  their  attendance. 

5*   A  statate  providing^  that  the  state  or 

■  county  'will  pay  costs  of  crimlDal  prosecu- 


tions only  in  certain  classes  of  cases  is  not  partial 
or  class  legislation. 
6*  A  statute  denyinfr  Dbos  and  costs  or 
mileage  to  witnesses  who  reside  within  5- 
miles  of  the  place  at  which  attendance  is  re- 
quired, while  allowing  them  in  other  cases,  is  not 
so  unreasonable  and  capricious  a  classlfloatJon 
of  witDCSses  as  to  make  the  statute  partial  and 
uncoDStltutionaL 

7.  The  ri^ht  to  a  fliir  trial,  involved  in. 
the  constitational  provision  for  trial 
by  jury*  is  not  infringed  by  a  statute  maklng- 
the  costs  and  fees  payable  to  officers  and  wit- 
nesses in  a  criminal  case  depend  on  conviction* 
where  this  provision  does  not  apply  to  the  Jury 
and  applies  to  a  Justice  of  the  peace  only  in  casea 
where  his  power  is  merely  to  bind  over  the  ac- 
cused for  trial  in  a  tribunal  In  which  the  Justice 
has  no  voice. 

8.  Reference  to  laws  repealed  is  not 

necessary  in  a  statute  which  repeals  them  only  by 
necessary  implication. 

{Bnodgrass,  Ch.J,^  dUtsents.) 

(May  29, 1807.) 

APPEAL  by  the  state  from  a  judgment  of 
the  Criminal  Court  for  Shelby  County  tax- 
ing costs  to  the  clerk,  sheriff,  justice  of  the 


to  travel  with  her  she  must  be  tendered  a  sufficient 
amount  of  money  to  pay  for  the  conveyance  of  the 
child  in  the  maoner  required  by  its  condition,  as 
well  as  for  her  own  conveyance.  Dixon  v.  Lee,  1 
Cromp.  M.  &  R.  645, 5  Tyrw.  180, 8  Dowl.  P.  C.  250. 

And  a  witness  who  is  served  with  a  subpoena,  and 
given  conduct  money  only,  no  tender  of  a  reasona- 
ble amount  for  her  expenses  in  Voini;  back  having 
been  made,  who  goes  to  tbe  place  where  the  court 
is  sitting  without  making  any  further  demand,  but 
refuses  to  proceed  to  the  court-house  unlesjs  such 
expenses  are  paid,  is  not  subject  to  attachment  for 
disobedience  to  the  subpoena.  Newton  v.  Harland, 
1  Scott,  N.  R.  602. 1  Mann.  &  G.  968, 0  DowL  P.  C.  16, 
1  WoUaston,  P.  C.  68,  4  Jur.  W2. 

So,  a  witness  who  is  paid  a  shilling  upon  being 
summoned  as  a  witness,  and  receives  a  promise  to 
pay  as  much  more  as  would  be  required  when  tbe 
witnesses  came,  is  not  bound  to  attend,  under  tbe 
English  statute  providing  that  the  person  sum- 
moning the  witnesses  shall  pay  suifidlent  charges 
89L.R.A. 


for  travel  according  to  the  distance,  as  the  witness 
is  not  bound  to  accept  such  promise.  Goodwin  v. 
West,  Cro.  Oar.  540. 

And  a  witness  is  Justified  under  5  Ellz.  chap.  0, 
in  refusing  to  give  evidence  l>efore  the  examina> 
tlon  unless  he  was  first  paid  for  his  attendance  at 
the  rate  of  one  guinea  a  day,  and  an  attachment 
against  a  witness  for  not  olxeyiag  a  subpoena  will 
not  be  granted  under  that  act,  unless  the  whole 
of  tbe  necessary  expenses  of  going  to  tbe  place 
of  trial  and  of  returning  from  it,  and  also  during 
the  stay  there,  has  been  tendered  him  together 
with  one  guinea  a  day  for  expenses  of  living.  Re 
Working  Men's  Mut.  Soc.  L.  B.  21  Cb.  Dlv.  881, 51 
L.  J.  Ch.  N.  8. 850, 80  Week.  Rep.  988. 

An  attachment  against  a  witness  for  nonatten- 
dance  pursuant  to  the  command  of  a  subpoena  will 
not  be  denied,  however,  on  the  ground  that  no 
conduct  money  was  tendered,  where  the  witness 
resided  at  the  place  where  tbe  cause  was  to  be 
heard.   Jacob  v.  Hungate,  8  JDowL  P.  C.  456. 
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peace,  and  witnesses  in  a  proceeding?  against 
defendants  for  ^rand  larceny,  of  which  charge 
they  were  acquitted.    Bever»ed, 

The  facts  are  stated  in  the  opinion. 

Mr,  6.  W.  Picklet  for  the  State: 

No  right  to  costs  existed  at  common  law. 
Costs  are  a  purely  statutory  creation. 

MooneysY,\IState,  2  Yerg.  578;  5  Am.  &Eng. 
Enc.  PI.  &  Pr.  110;  Morgan  v.  Pickard,  §5 
Tenn.  208. 

As  regards  the  state's  or  government's  lia- 
bility for  costs,  the  strictest  rule  prevails. 

State  V.  Odom,  93  Tenn.  446. 

The  general  government  and  the  states  are 
exempt  from  the  payment  of  costs,  or  suit  or 
judgment  fo(  same,  except  where  costs  shall 
be  given  as  a  matter  of  grace  and  favor  the 
statute. 

8  Bl.  Com.  899;  4  Am.  &  Eng.  Enc.  Law, 
pp.  814,  316,  828:  8  Am.  &  Eng.  Enc.  PI.  & 
Pr.  151,  152;  United  States  v.  Barker,  15 
U.  S.  2  Wheat.  395.  4  L.  ed.  271;  TJie  Ante- 
lope, 26  U.  S.  12  Wheat.  546,  6  L.  ed.  728; 
Endlich,  Interpretation  of  Statutes,  g  161. 

A  statute  making  the  state  liable  for  all  costs 
of  criminal  cases  is  construed  to  mean  onlv 
state  costs,  and  not  to  embrace  defendant  s 
costs. 

State  V.  BarUm,  8  Humph.  18;  Prince  v. 
State,  7  Humph.  187;  Tucker  v.  State,  2  Head, 
556. 

The  counties  share  the  rights  and  exemp- 
tion of  the  state  in  this  respect. 

State  V.  Blackburn,  61  Ark.  407. 

Courts  have  nothing  to  do  with  the  mere 
policy,  or  impolicy,  of  any  legislation. 

Sutton  V.  State,  96  Tenn.  698,  88  L.  R.  A. 
589;  Ballentine  v.  Pulaski,  15  Lea,  684;  Lynn 
Y.  Polk,  8  Lea,  229;  Peek  v.  State,  86  Tenn. 
262;  Williams  Y,  NasJmlU,m  Tenn,  488;  Cole 
Mfg.  Co.  V.  Falls,  90  Tenn.  481;  Davis  v. 
State,  3  Lea,  378;  McOinnis  v.  State,  9  Humph. 
47,  49  Am.  Dec.  697. 

The  legislature  has  unlimited  power  of  leg- 
islation, except  so  far  as  it  is  constrained  by 
the  Constitution, 

Davis  y.  State,  SJjea,  877;  Hope  v.  Deaderiek, 
8  Humph.  8,  47  Am.  Dec.  597;  Bell  v.  Bank 
of  Nashville,  Peck  (Tenn.)  269;  Stratton  Claim- 
ants V.  Morris  Claimants,  89  Tenn.  497,  12  L. 
R.  A.  70. 

That  construction  of  constitutions  and  stat- 
utes will  be  favored  which  will  sustain  the 
validity  of  the  latter. 


I     lUinois  0,  B.   Co,  v,  Crider,  91  Tenn.  506; 
I  Home  V.  Memphis  d  0.  R.  Co,  1  Coldw.  74; 
Cole  Mfg.  Co,  v.  FaUs,  90  Tenn.  466;  Meyer  v, 
Berlandi,  89  Minn.  488,  1  L.  R.  A.  777. 

The  statutes  are  not  declared  invalid  unless- 
their  unconstitutionality  appears  beyond  any 
reasonable  doubt. 

Cole  Mfg.  Co.  v.  Falls,  90  Tenn.  466. 

Mere  ordinary  services,  such  as  are  or  mav 
be  required  in  due  and  regular  course  of  adf- 
ministration  of  the  laws  and  of  the  public 
service,  of  all  citizens  or  officials,  or  of  such, 
classes  as  may  be  designated  by  general  or 
valid  special  laws,  are  not  * 'particular  serv- 
ices." 

Neely  v.  State,  4  Baxt.  179r  House  v.  Whitis,. 
5  Baxt.  690;   Wright  v.  State,  8  Heisk.  256. 

The  question  is  not  one  to  be  settled  by  con- 
sideration of  the  hardship  that  may  result.  It 
is  a  question  of  constitutional  power,  not  a 
question  of  policy  or  expediency. 

Avery  v.  State,  7  Baxt.  828. 

The  power  to  disallow  costs  and  fees,  even 
of  innocent  persons,  has  been  freely  exercised 
by  the  courts  when  required  for  the  protectioa 
of  the  public. 

Daly  V.  Multnomah  County,  14  Or.  20;  1 
Bishop,  Crim.  Proc.  §  806;  Vise  v.  Hamilton 
County,  19  111.  78;  Rowe  v.  Tuba  County,  17 
Cal.  61;  Huntingdon  County  v.  Com.  72  Pa.  80; 
Pouy  V.  Mobile  County,  50  Ala.  6;  Arkansas 
County  V.  Freeman,  31  Ark.  266;  Johnston  v. 
Leuiis  d  Clarke  Counties,  2  Mont.  159. 

The  **  particular  services"  clause  of  the  Indi- 
ana Constitution  has  been  invoked  successfully 
in  behalf  of  expert  witnesses. 

Buehman  v.  State,  59  Ind.  1,  26  Am.  Rep. 
76;  DiUs  V.  StaU,  59  Ind.  15. 

The  Indiana  decisions  as  to  experts  stand* 
alone,  and  are  opposed  to  the  entire  current  of 
recent  decisions. 

EsB  parte  Dement,  53  Ala.  889,  25  Am.  Rep. 
611;  Summers  v.  State,  5  Tex.  App.  365,  32 
Am.  Rep.  578;  State  v.  Teipner,  36  Minn.  535; 
iMrimer  County  Comrs.  v.  Lee,  3  Colo.  177; 
Flinn  V.  Prairie  County,  60  Ark.  204,  27  L. 
R.  A.  669. 

Ordinary  services  of  nonexpert  witnesses  are 
not  ''particular  services." 

Israel  v.  State,  8  Ind.  467;  Washington  v. 
Nashville,  1  Swan,  177;  Rogers,  Expert  Testi- 
mony, 2d  ed.  426;  Bennett  v.  Kroth,  37  Kan. 
235;  Avery  v.  State,  7  Baxt.  331. 

The  legislature  determines  for  itself,  and 


And  a  witness  who  receives  a  shiliiDgr  upon  being 
summoned  to  attend  at  a  plaoe  other  than  tils  resi- 
dence, admlttloflT  that  he  had  received  a  eruinea 
from  the  opposite  party,  and  that  the  shillinir  was 
a  reasonable  sum,  is  bound  to  attend,  and  will  be 
held  liable  in  an  action  for  not  obeyioR  the  sub- 
poena.   Betteley  v.  M'Leod.  8  Bin?.  N.  O.  405. 

So,  an  attachment  will  issue  ajrainst  a  witness  who 
postively  refused  to  attend,  where  he  wa^  regularly 
summoned  and  money  tendered  him  for  his  ex- 
penses, which  be  did  not  object  to  od  accouDtof  in- 
sufficiency.  Andrews  v.  Andrews,  Coleman,  119,  2 
Johns.  Cas.  109. 

And  it  is  not  neceesary  to  an  attachmeot  against 
a  witness  for  failure  to  attend  court  in  respoDse  to 
a  subpoena  that  the  sum  tendered  by  way  of  ex- 
penses was  insafficient  where  the  witness  made  no 
objection  on  that  ground  at  the  time,  but  offered 
to  pay  his  own  expenses.  Ooff  v.  Mills.  2  DowL  & 
L.  28, 18  L.  J.  Q.  a  N.  8. 227, 8  Jur.  766. 
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And  see  dictum  in  Hurd  v.  Swan,  4  Denio,  75,  cit- 
ing Gk}odwin  v.  West,  Cro.  Car.  640,  to  the  same  ef- 
fect. 

Professional  witnesses  have  a  right,  under  15  & 
16  Vict.  chap.  76,  providing  for  a  scale  of  allowances  ■ 
to  different  witnesses  according  to  their  station  in 
life,  to  demand  compensation  for  loss  of  time  at 
the  rate  of  a  guinea  a  day  before  they  submit  to 
be  examined,  although  they  reside  in  the  town  in 
which  the  examination  was  conducted.  Clark  v. 
(Jill,  1  Kay  &  J.  19,  28  L.  J.  Ch.  N.  S.  711,  2  Week., 
Rep.652,L.R.2  Eq.  1108. 

And  an  auctioneer  summoned  as  a  witness  in  the 
chancery  division  is  entitled  to  one  pound  and  one  - 
shilling  a  day  for  his  loss  of  time,  together  with 
flrst-class  return  railway  faro  from  his  place  of 
abode,  and  he  may  refuse  to  give  evidence  until  > 
this  amount  is  tendered  him.  Re  Working  Men^s 
Mut.  Soc.  L.  R.  21  Ch.  Dlv.  881, 61  L.  J.  Ch.  N.  8.  860, , 
80  Week.  Rep.  988.  F.  H.  B. 
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conclusively,  whether  a  law  is  good  or  bad, 
and  whether  it  is  * 'contrary  to  the  public 
good." 

Sutton  V.  State,  96  Tenn.  698,  88  L.  R.  A. 
589;  Stration  Claimants  v.  Morrui  Claimants, 
89  Tenn.  511, 13  L.  R  A.  70;]Datis  v.  State,  3 
Lea.  877. 

Fair  and  impartial  trial  is  to  be  understood 
in  a  practical,  not  an  Utopian,  sense. 

The  Constitution  requires  the  preservation 
of  jury  trial  in  its  essential  elements,  such  as 
its  composition  of  twelve  men,  unanimity  of 
verdict,  etc..  in  all  cases  where  it  existed  at  the 
formation  of  the  Constitution. 

MeOinnis  v.  State,  9  Humph.  47,  49  Am. 
Dec.  697;  TrigaUy  v.  Memphis,  6  Coldw.  382; 
Hogan  v.  Chattanooga,  2  Tenn.  Legal  Rep.  12; 
Eason  v.  State,  6  Bazt  475;  Cooley,  Const. 
Lim.  890.  note. 

Statutes  which  by  direct  enactment  make 
reasonable  regulations  as  tol  evidence  do  not 
violate  the  right  of  trial  by  jury. 

State  V.  TardUy,  95  Tenn.  563.  84  L.  R.  A. 
656;  lllinoU  C.  R.  Co.  v.  Crider,  91  Tenn.  506. 

In  the  matter  of  the  qualification  of  jurors, 
number  of  challenges,  etc..  the  power  of  the 
legislature  is  unlimited,  except  by  the  require- 
ment as  to  an  'impartial Jury." 

Burke  v.  StaU,  MSS.  (Jackson,  1875);  Hayes 
V.  Missouri,  120  U.  S.  68,  80  L.  ed.  578. 

Mr.  James  M.  Greer,  also  for  the  State: 

The  legislature  is  supreme  on  any  question 
of  policy. 

Washington  v.  Nashville,  1' Swan,  181;  Bar- 
row V.  Page,  5  Hayw.  (Tenn.)  97. 

When  an  emergency  exists  which  threatens 
the  life  of  the  community  the  executive  may 
demand  a  particular  service  from  or  seize  the 
property  of  the  individual  member  of  the  com- 
munity. 

Washington  v.  NashmUe,  1  Swan,  180;  Wright 
V.  StaU,  8  Heisk.  256;  House  v.  Whitis,  5  Baxt. 
692;  Neely  v.  State,  4  Baxt.  174. 

An  act  which  lays  down  a  new  rule,  as  the 
Jar  vis  law  does  as  to  fees,  however  much  this 
rule  may  conflict  with  existing  laws,  is  valid. 

Illinois  C.  R,  Co.  v.  Crider,  91  Tenn.  506. 

Messrs.  Vertrees  ft  Vertrees,  for  ap- 
pellees: 

This  Jarvis  law  is  unconstitutional  and  void, 
because  it  deprives  accused  persons  of  a  fair 
and  impartial  trial. 

The  Constitution  of  1796  provided  that  all 
laws  then  in  force  in  the  territory  should  con- 
tinue in  force  until  altered  or  repealed. 

Const.  1796.  art.  10.  ^  2;  Schedule,  §  1. 

The  ''law  of  the  lana"  in  existence  when  a 
Constitution  is  adopted,  is  the  existing  statute 
law,  as  well  as  the  existing  common  law. 

Mavldin  v.  QreenviUe,  43  8.  C.  298,  27  L. 
R.  A.  2«4. 

The  right  of  trial  by  jurv,  mentioned  in  ar- 
ticle 6.  must  be  understood  to  be  the  right,  as 
it  existed  when  the  Constitution  was  adopted. 

Trigally  v.  Memphis,  6  Coldw.  882. 

The  right  of  trial  by  jury,  as  ordained  and 
secured  by  American  Constitutions,  is  not  the 
right  known  to  the  common  law  as  adminis- 
tered in  brutal  ages  by  Kings. 

The  question  is.  What  is  now  the  right  of 
trial  by  fury  under  the  Constitution  of  a  free 
republic? 

The  Bill  of  Rights  was  not  made  for  men, 
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but  for  man.  It  was  not  made  for  the  major- 
ity, but  for  the  minority. 

'Anderson,  Const.  Law.  87. 

The  right  of  trial,  secured  by  the  Bill  of 
Rights,  is  the  right  to  a  fair  and  impartial  jury 
trial. 

Clapp  V.  State,  94  Tenn.  186;  Logans,  United 
States,  144  U.  S.  298,  36  L.  ed.  441;  Reynolds 
V.  United  States,  98  U.  S.  145,  25  L.  ed.  244; 
State  V.  Poe,  8  Lea,  654;  People  v.  Murray,  89 
Mich.  276,  14  L.  R.  A.  809;  Stages  v.  State,  89 
Tenn.  231;  Walker  v.  State,  7  Tex.  App.  245, 
82  Am.  Rep.  595;  Stokes  v.  State,  5  Baxt.  619. 

This  right  of  trial  by  jury  is  this:  The  right 
to  a  fair  and  impartial  jury  trial  from  start  to 
finish.  « 

Stokes  V.  State,  5  Baxt.  619,80  Am.  Rep.  72; 
Clapp  V.  &ate,  94  Tenn.  186. 

Under  this  act  the  witness  gets  nothing  un- 
less the  accused  be  convicted.  Compensation 
surely  follows  every  conviction. 

The  man  who  is  taken  from  his  business  to 
testify  for  the  state  feels  that  he  ought  to  be 
paid.  The  judgment  of  the  people  hitherto 
has  been  that  he  ought  to  be  paid;  for  he  has 
been  paid. 

When  it  is  considered  that  the  average  man 
is  poor,  and  needs  to  be  paid;  and  feels  that  it 
is  just  and  right  that  he  should  be  paid;  and 
knows  that  he  will  not  be  paid  if  the  accused 
is  acquitted;  and  knows  that  he  will  be  paid  if 
the  accused  be  convicted, — the  constant  pres- 
ence of  a  temptation  dangerous  to  the  accused 
cannot  be  denied. 

This  act  tempts  the  honest,  but  poor  or 
needv.  witness  to  be  silent  when  he  should 
speaK.  It  threatens,  as  he  enters  the  witness 
box,  to  turn  him  empty  away  if  he  speaks  that 
which  will  acquit  the  accused.  It  hires  every 
bad-hearted  witness  to  convict. 

^or  is  this  all.  It  tends  to  convert  the  clerks 
and  sheriffs  into  auxiliaries  of  the  attorney 
general. 

When  the  sheriff  has  a  pecuniary  interest  in 
the  conviction  of  an  accused  person,  that  per- 
son has  not  had  a  fair  and  impartial  trial. 

Clapp  V.  State,  94  Tenn.  186. 

A  man  does  not  have  a  fair  and  impartial 
trial  in  a  civil  case  where  the  juror's  fees  are 
taxed  to  the  losing  litigant. 

Neely  v.  State,  4  Baxt.  174. 

A  juror  pecuniarily  interested  in  the  result, 
however  little,  is  not  an  "impartial"  juryman 
in  the  constitutional  sense. 

Davis  V.  Allen,  11  Pick.  466,  22  Am.  Dec. 
886;  Com.  v.  Brown,  9  Am.  St.  Rep.  748,  note, 
147  Mass.  585.  1  L.  R.  A.  620. 

This  is  true  even  where  the  interest  is  inci- 
dental and  contingent. 

SmtiU  V.  Jones,  6  Watts  &  S.  122;  Com.  v. 
Brmjon,  9  Am.  St.  Rep.  748,  note,  147  Mafis. 
585,  1  L.  R.  A.  620. 

No  man  can  have  a  fair  and  impartial  trial 
where,  by  terms  of  law,  the  witnesses  against 
him  go  supperless  to  bed  upon  his  acquittal, 
but  return  home  rewarded  with  money  upon 
his  conviction. 

Pecunia^  interest  in  the  result  of  any  pro- 
ceeding atfects  the  judgment,  and  infiuences 
the  conduct  of  most  of  the  actors  in  that  pro- 
ceeding. 

1  Gilbert,  Ev.  242. 

Statutes  which  make  arbitrary  classifications 
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yiolate  the  "law  of  the  land,"  and  are  there- 
fore void. 

It  must  be  so  framed  as  to  embrace,  equally, 
all  persoDs  who  are  or  may  be  in  the  like  situ- 
ation or  circumstances.  The  classification 
must  be  natural  and  reasonable,  not  arbitrary 
or  capricious. 

Sutton  V.  State,  96  Tenn.  696.  83  L.  R.  A. 
689;  Stratton  Claimants  v.  Morria  Claimants, 
89  Tenn.  500,  12  L.  R.  A.  70;  Dugger  v.  Me- 
chanics' &  2\  Ins,  Co.  95  Tenn.  245,  28  L.  R. 
A.  796. 

The  classification  must  rest  upon  some  rea- 
son which  can  be  defend ed-^some  * 'sound  and 
legal  reason." 

Dugger  v.  Mechanic^  d  T,  Ins,  Co.  95  Tenn. 
258,  28  L.  R  A.  796;  Cooley,  Const.  Lim. 
^0. 

A  law  is  not  always  gener-al  because  it  ope- 
rates upon  all  within  a  class.  There  must  be 
back  of  that  a  substantial  reason  why  it  is 
made  to  operate  upon  a  class,  and  not  gener- 
ally  upon  all. 

Ex  parte  Jentzsch,  112  Cal.  468,  82  L.  R.  A. 
«64;  Bank  of  the  State  v.  Cooper,  2  Yerg.  600, 
24  Am.  Dec.  517;  Anderson,  Const.  Law,  37. 

A  statute  wanting  in  either  of  the  "two  in- 
dispensable qualities"  above  mentioned  is 
▼oid,  for  the  reason  that  it  violates  the  'law  of 
the  land." 

Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn.  542,  12  L.  R.  A.  70;  Knox  v.  State,  9 
Baxt.  202;  State  v.  StaUn,  6  Coldw.  283. 

Whether  the  nature  of  the  crime,  or  its 
effects  upon  the  public,  or  the  decree  of  pun- 
ishment, be  considered,  the  classification  is  ar- 
bitrary, indefensible,  and  absurd. 

A  law  which  compels  a  freeman  to  attend 
<;oart  as  a  witness  for  the  state  exacts  from 
him  that  which  has  three  elements  of  value. 
It  takes  from  him  his  time— time  which  would 
otherwise  be  employed  in  acquiring  the  means 
•of  support.  It  demands  his  labor,  for  he  can- 
not attend  the  court  without  effort.  It  takes 
from  him  his  money,  for  he  must  pay  his 
fares,  tolls,  ferriages,  and  feed  and  hotel  bills. 

The  right  to  labor  is  property. 

Prentice,  Pol.  Powers,  806;  Ritchie  v.  Peo- 
pie,  155  111.  101,  29  L.  R.  A.  79;  Eden  v.  Peo- 
pU,  161  111.  296,  82  L.  R.  A.  663;  Ex  parte 
JentzMch,  112  Cal.  468.  32  L.  R.  A.  664. 

The  property  which  a  man  has  in  his  own 
labor,  as  it  is  the  original  foundation  of  all 
other  property,  so  it  is  the  most  sacred  and 
inviolable. 

State  V.  QoodwiU,  83  W.  Va.  179,  6  L.  R.  A. 
621. 

It  is  true  that  in  the^time  of  Henry  I.,  and 
even  thereafter,  English  jurors  were  not  paid 
any  fees;  but  it  is  also  true  that  in  the  territory 
south  of  the  river  Ohio,  and  in  the  early  days 
of  the  Republic,  jurors  in  criminal  cases  were 
paid. 

AcU  1808,  chap.  2,  §  6,  p.  27;  1  Haywood 
&  Cobb,  211;  Acts  IMll,  chap.  72. 

There  is  a  power  of  sovereignty  not  limited 
by,  and  superior  to,  any  wriiten  Constitution. 
It  is  the  power  of  stale  preservation.  It,  so 
far,  has  found  expression  only  in  the  assertion 
and  exercise  of  those  powers  known  as  war 
powers,  police  powers,  taxation,  and  eminent 
-domain. 

Randolph,  Em.  Dom.  §  8. 
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The  police  power  is  above  the  law  of  emi- 
nent domain. 

Prentice,  Pol.  Powers,  §  6;  Mills,  Em.  Dom. 
2d  ed.  §  9. 

Animals  infected  with  deadly  contagious 
diseases  may  be  killed.  Even  healthy  animals 
which  have  been  exposed  may  be  killed  to 
prevent  the  spread  of  the  contagion ;  but  they 
must  be  paid  for,  as  the  |peril  is  not  "immi- 
nent." 

Miller  v.  Horton,  152  Mass.  540,  10  L.  R.  A. 
116;  Randolph.  Em.  Dom.  ^28. 

Persons  infected  with  contagious  diseases 
may  be  forcibly  taken  to  a  pest-house  or 
hospital. 

Tiedeman.  Pol.  Powers,  §  42. 

A  building  may  be  taken  for  a  pest-house, 
but  it  must  be  paid  for. 

MarJcham  v.  Bro^tn,  87  Ghi.  277,  92  Am. 
Dec.  73;  Randolph,  Em.  Dom.  §  9. 

Taxation  is  another  extraordinary  power. 
It  is  in  the  form  of  taxes  that  every  man  con- 
tributes his  share  of  the  public  expense. 

Randolph,  Em.  Dom.  ^  24. 

The  war  power  may  demand  personal  serv- 
ice, or  food  and  supplies;  the  police  power 
may  burn  and  destroy,  to  prevent  the  spread  of 
pestilence  and  death;  the  taxing  power  may 
demand  money  in  ruinous  sums,  but,  after  all, 
it  is  sovereignty  asserting  one  of  its  inalienable 
powers,  under  overruling  necessity.  It  is  not 
a  case  where  one  of  the  powers  of  government 
is  being  exercised  in  the  ordinary  administra- 
tion of  the  public  business  or  affairs. 

Using  the  words  ''sovereignty"  and  * 'govern- 
ment" to  express  the  distinction  above  made, 
we  would  say  that  the  "government"  is  always 
bound  by  the  Constitution,  while  ''sovereignty" 
is  not. 

Witness-service  is  a  government,  not  a 
sovereignty,  service.  It  is  therefore  to  be  per- 
formed under  the  Constitution,  not  under  the 
"reserved  power"  of  the  state. 

As  a  contributor,  B,  who  now  does  witness 
service  for  nothing,  contributed  precisely  like 
A  formerly  did  when  he  paid  a  tax  to  be  used 
to  compensate  C  for  witness- service.  The 
burden,  however,  is  not  the  same.  Citizen  A 
now  bears  it  all,  whereas  it  was  then  borne  by 
A  and  all  other  citizens  equally  and  alike. 

He  who  performs  witness-service  for  the 
state  without  pay  bears  an  unequal  share  of  the 
public  expense.     Inequality  is  unlawful. 

Messrs,  C.  R.  Barteau  and  Peter  Tur- 
ney  also  for  appellees. 

Wilkes*  J.T  delivered  the  opinion  of  the 
court: 

The  question  involved'  in  this  case  is  the  va- 
lidity and  constitutionality  of  the  act  of  the  gen- 
eral assembly  of  Tennessee  passed  February  8, 
1897,  commonly  known  as  the  "Jarvis  Law." 
The  contest  arises  upon  motions  made  in  the 
criminal  court  of  Shelby  county  to  tax  against 
the  state  certain  costs,  which  motions  were  al- 
lowed, and  the  costs  taxed,  upon  the  ground 
that  the  act  referred  to  is  unconstitutional  and 
void.  The  state  has  appealed.  The  act  in 
question  is  in  the  words  and  figures  following: 

An  Act  to  Regulate  and  Restrict  the  Pay- 
ment of  Costs  and  Fees  in  Criminal  Prosecu- 
tions. 
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Sec.  1.  Be  it  enacted  by  the  general  assem- 
bly of  the  state  of  Teonessee,  that  neither  the 
state  of  Tennessee,  nor  any  county  thereof, 
shall  pay  or  be  liable  in  any  criminal  prosecu- 
tion for  any  costs  or  fees  hereafter  accruing 
except  in  the  following  classes  of  cases: 

(1)  Cases  of  homicide,  rape,  robbery,  bur- 
glary«  arson,  embezzlement,  incest,  or  bigamy, 
-when  the  prosecution  has  proceeded  to  a  ver- 
dict in  the  circuit  or  criminal  court. 

(2)  Cases  under  the  small  oftense  law  where 
the  defendant  has  submitted  before  a  justice  of 
the  peace  and  been  sent  to  the  workhouse;  and, 

(3)  All  cases  where  the  defendant  has  been 
convicted  in  the  court  of  record  and  the  execu- 
tion issued  upon  the  judgment  against  the  de- 
fendant has  been  returned  nvUa  bona;  pro- 
vided, 

That  neither  the  state  of  Tennessee,  nor  any 
county  thereof,  shall  be  liable  for,  or  pay  any 
costs  in  any  criminal  case  where  security  has 
been  accepted  by  the  officer  taking  the  secu 
rity.  and  an  execution  afterwards  returned 
nulla  bona  as  to  the  defendant  and  his  securi- 
ties. 

Provided,  that  the  compensation  for  board- 
ing prisoners,  expenses  of  keeping  and  board- 
ing juries,  compensation  of  jurors,  costs  of 
transcripts  in  cases  taken  to  the  supreme  court 
by  appeal  or  writ  of  error,  mileage  and  legal 
fees  for  removing  or  conveying  criminals  and 
prisoners  from  one  county  to  another,  or  from 
one  jail  to  another,  and  compensation  or  mile- 
age of  witnesses  for  the  state  duly  subpccnaed 
and  required  to  attend  before  any  court,  grand 
jury,  or  magistrate  in  a  county  other  than  that 
of  their  residence,  and  more  than  5  miles 
from  such  residence,  and  where  any  witness 
for  the  state  shall  be  confined  in  jail  to  await 
the  trial  in  which  he  is  to  testify,  shall  be  paid 
in  all  cases  as  heretofore. 

Sec.  2.  Be  it  further  enacted,  that  neither 
the  state  of  Tennessee,  nor  any  county  thereof, 
shall  pay  or  be  liable  in  any  criminal  case  or 
prosecution  for  the  fees,  costs,  or  mileage 
which  may  hereafter  accrue  in  favor  of  anv 
witness  who  shall,  at  the  time  of  his  attend- 
ance as  such  witness,  before  any  court,  srand 
jury,  or  magistrate,  reside  within  5  miles  of 
the  place  where  he  attends  as  such  witness. 

Sec.  8.  Be  it  further  enacted,  that  this  act 
take  effect  from  and  after  its  passage,  the  pub- 
lic welfare  requiring  it. 

Passed  February  2,  1897. 

After  the  passage  of  this  act  and  while  it  was 
in  force,  on  the  17th  of  March,  1897,  John 
Henley  and  others  were  indicted  in  the  crimi- 
nal court  of  Shelby  county  for  grand  larceny, 
and  were  tried  and  acquitted.  If  the  defend- 
ants had  been  convicted,  officers  and  witnesses 
who  rendered  services  in  the  case,  but  received 
DO  oompensation  under  the  act,  would  have 
been*tntitled  to  fees  or  compensation  as  fol- 
lows: 

Hunter,  the  clerk  of  the  court,  $4.30. 

Cames,  the  sheriff  of  the  county,  $5. 

Taylor,  a  justice  of  the  peace,  who  bound 
the  defendants  over  for  trial,  $2.65. 

Witnesses  for  the  state. 

Marlet,  fees  and  mileage,  $6. 

Wilkens,  fees  and  mileage,  $6. 

Shore  fees  and  mileage,  $6.80. 
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/•Hall,  fees  and  mileage,  $6.80. 

Kelley,  fees  and  mileage,  $6  96. 

Battle,  fees  and  mileage,  $6  80. 

It  is  said  the  act  in  question  is  unconstitu- 
tional and  invalid,  because  it  demands  the  par- 
ticular services  of  individual  citizens  as  of- 
ficers and  witnesses,  and  takes  their  property 
for  public  use  without  compensation;  that  the- 
law  is  partial  in  its  application,  and  not  a 
general  law  of  the  land;  that  it  deprives  per- 
sons accused  of  a  fair  and  impartial  trial;  and 
that  it  amends  or  repeals  quite  a  number  of 
former  acts,  but  does  not,  in  its  body  or  cap- 
tion, recite  or  refer  to  such  acts.  To  be  more 
explicit  as  to  the  grounds  of  objection,  it  is 
said  that  witnesses  and  officers  are  required  to 
give  their  time  and  services  and  to  pay  their 
own  expenses  upon  the  trial  of  certain  cases, 
and  are  refused  any  fees  therefore.  It  is  in- 
sisted that  time  and  labor  and  money  expended 
by  witnesses  while  at  trial  or  en  route  repre- 
sent just  so  much  property  which  is  thus  taken 
without  compensation,  and  the  officers  and 
witnesses  are  in  this  way  required  i;o  give  to 
the  state,  without  pay,  that  which  is  valuable 
to  themselves,  and  necessary  to  their  families, 
while  other  citizens  of  the  state  in  such  cases^ 
are  required  to  contribute  nothing.  It  is  urged 
with  much  earnestness  and  force  that  the  serv- 
ices and  property  of  the  citizen  are  protected 
by  the  same  section  of  the  Bill  of  Rights,  and 
that  under  it  his  time  and  services  can  no  more 
be  taken  without  compensation  than  can  hi» 
farm  or  his  flocks,  and  it  is  tersely  said  that  the 
state  has  no  more  right  to  require  an  individ- 
ual's time  and  services  to  make  a  convict,  with- 
out compensation,  then  it  has  to  take  the  same 
individuars  corn  or  wheat  without  pay  to  feed 
the  convict  after  he  is  made,  and  that  such  re- 
quirement violates  the  rights  of  the  individual, 
even  though  it  may  be  a  benefit  to  the  public. 
It  is  further  insisted  that  when  the  Bill  of 
Rights  was  declared,  in  1796,  the  common  law 
in  America  was  that  witnesses  for  the  state 
should  be  paid  for  their  services,  and  the  Con- 
stitution provides  that  the  laws  then  in  force 
should  be  preserved  and  remain  in  existence 
as  though  the  Constitution  had  not  been  framed. 
It  is  conceded  that  there  is  a  sovereign  power 
to  the  Constitution,  and  not  limited  by  it,  and 
that  it  is  the  prerogative,  as  well  as  the  duty,  of 
this  sovereign  power  to  preserve  the  state  in 
great  emergencies,  and,  if  necessary,  to  take 
the  property,  time,  and  services  of  individuals 
for  this  purpose,  and,  if  need  be,  without  com- 
pensation. To  illustrate:  A  man's  property, 
time,  and  services,  it  is  said,  may  be  required 
without  pay  in  case  of  war  or  invasion,  or  an 
individual  may  be  placed  in  quarantine,  and 
temporarily  deprived  of  his  liberty,  if  the  pub- 
lic safety  demand;  but  these,  ft  is  argued, 
are  emergencies,  and  not  matters  arising  in  the 
ordinary  administration  of  the  government. 
In  the  ordinary  conduct  and  operation  of  the 
government  no  such  emergencies  can  arise, 
and  in  the  usual  courseof  ad  ministering  the  af- 
fairs of  the  state  no  such  demands  can  be  made 
of  the  citizen.  It  is  insisted  that  if  a  justice  of 
the  peace,  or  sheriff,  clerk,  or  witness  is  re- 
quired to  render  service  for  the  state  without 
compensation,  it  is,  to  that  extent,  taxing  his 
property  and  labor,  and  requiring  him  thus  to- 
bear  an  unequal  part  of  the  burden  of  the  pub- 
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lie  expense,  and  that  inequality  in  burdens, 
whether  in  the  shape  of  taxes  imposed,  services 
required,  or  property  taken,  is  contrary  to  the 
letter  and  spirit  of  the  Constitution,  and  to  the 
eenius  of  our  government.  Again,  attention 
is  called  to  the  fact  that  it  is  claimed  by  the 
state  that  it  is  the  object  and  purpose  of  the 
law  to  relieve  the  state  from  the  immense 
burden  of  criminal  costs,  and  it  is  said  that, 
-while  this  is  a  laudable  purpose,  and  may  re- 
sult in  the  relief  of  the  state  to  the  extent  of 
many  hundreds  of  thousands  of  dollars  now 
annually  paid  out  for  the  prosecution  of  crim- 
inals, still  the  act  is  so  framed  as  to  operate  un- 
justly, inasmuch  as  it  does  not  prevent  or  ex- 
tinguish these  costs,  but  simply  shifts  the 
burden  of  bearing  them  from  the  body  of  tax- 
payers onto  the  shoulders  of  the  few  who, 
from  locality,  situation,  or  other  circum- 
stances and  conditions,  are  required  to  bear 
them.  In  other  words,  the  argument  is  that 
costs  remain  the  same  as  heretofore,  but  they 
are  required  to  be  borne  by  the  few  whose  time 
and  services  are  taken  without  pay,  while 
the  many,  who  contribute  neither  time  nor 
service,  can  give  the  proceeds  of  their  labor  to 
their  own  advancement,  and  the  benefit  of  their 
estates  and  families,  relieved  of  all  burdens. 
Again,  it  is  insisted  that  the  law  is  partial  in 
its  application  and  operation,  and  not  the  law 
of  the  land,  which  affects  all  individuals  alike. 
It  is  said  there  is  a  discrimination  made  be- 
•  tween  witnesses  and  officers  that  is  arbitrary, 
and  based  upon  no  legal  or  reasonable  ground. 
To  illustrate:  In  eight  named*  felonies  wit- 
nesses are  paid  whenever  trial  is  had,  no  mat- 
ter what  the  result  may  be,  but,  unless  a  ver- 
dict is  reached,  there  is  no  compensation.  At- 
tention is  called  to  the  fact  that  a  prosecution 
for  one  of  these  offenses  may  be  pending  for  a 
time,  and  costs  may  accrue.  It  may  then  be 
terminated  by  death,  or  by  the  state  refusing 
to  further  prosecute.  In  these  contingencies 
witnesses  receive  no  pay,  while,  if ,f  the  case 
had  proceeded  to  verdict,  they  would  be  paid. 
At  the  same  time  they  have  no  voice  in  saying 
whether  the  case  shall  proceed  or  not;  but  in 
each  case  they  are  compelled  to  give  the  same 
time  and  service,  and  incur  the  same  expense, 
during  the  trial  or  trials.  Again,  in  other  cases 
witnesses  are  paid  only  in  the  event  the 
accused  is  convicted.  To  illustrate:  When 
trials  are  had,  but  no  convictions  result,  if  the 
crime  is  rape,  the  witness  is  paid ;  if  it  is  at- 
tempt to  rape,  he  is  not  paid.  In  bigamy  he  is 
paid;  in  attempt  to  poison  he  is  not  paid.  In 
embezzlement  he  receives  pay;  in  fraudulent 
breach  of  trust  he  does  not.  As  a  summary,  it 
is  stated  that  in  homicide,  rape,  robbery,  burg- 
lary, arson,  embezzlement,  incest,  bigamy, 
witnesses  and  officers  are  paid  if  a  verdict  is 
reached,  no  matter  what  that  verdict  may  be; 
but  in  horse  stealing,  masked  marauding,  cor- 
rupting jurors,  suborning  witnesses,  bribe  tak- 
ing, railroad  wrecking,  and  a  large  number  of 
other  felonies,  embracing  the  great  body  of 
criminal  offenses,  costs  are  not  paid  by  the  state 
unless  the  defendant  is  convicted,  and  the  costs 
cannot  be  made  out  of  him.  Again,  it  is  said 
a  witness  who  attends  court  from  another 
county  than  that  in  which  the  prosecution  is 
had  receives  his  per  diem,  but,  if  from  the 
same  county,  he  receives  nothing.  It  is  in- 
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sisted  that  the  discrimination  between  witnesses 
is  thus  made  to  turn  upon  the  result  of  the  trial 
or  the  local  situation  o^  the  witness,  whether  in 
or  out  of  the  county,  and  not  upon  the  legal  na- 
ture of  the  offense,  nor,  in  every  case,  upon  the 
magnitude  of  the  crime;  and  the  argument  i» 
that  the  inevitable  tendency  is  to  prejudice  the 
accused  in  his  trial,  and  lead  to  his  conviction. 
So,  also,  as  to  the  fees  of  justices  of  the  peace,, 
the  contention  is  that  they  are  dependent  upon 
the  final  conviction  of  the  accused.  But  con- 
viction cannot  result  unless  the  accused  is 
bound  over  for  trial  upon  the  merits,  and  hence 
the  justice  is  interested  to  the  extent  of  his  fees 
in  binding  the  accused  over  to  trial,  and  secur- 
ing his  conviction.  And  the  sam^  rule  applies ^ 
as  to  sheriffs  and  clerks,  inasmuch  as  their  com- 
pensation depends  upon  conviction.  It  is 
therefore  argued  that  the  justice's  court  cannot 
bean  impartial  tribunal,  since  his  own  interest 
always  weighs  in  the  balance  in  favor  of  the 
guilt  of  the  accused.  So  also  with  clerks  and 
sheriffs;  to  the  extent  of  their  influence  and 
opportunity  they  will  be  tempted  to  use  them 
to  secure  the  conviction  of  the  defendant,  in- 
asmuch as  their  compensation  depends  upon  it. 
Again,  it  is  said  the  act  inevitably  operates  to 
prevent  a  fair  and  impartial  trial  of  the  accused. 
The  argument  is  that  under  its  provisions  of- 
ficers and  witnesses  are,  to  the  extent  of  their 
compensation,  interested  in  the  conviction  of 
the  accused  in  a  large  nutnber  of  cases,  since  it 
is  only  in  the  event  of  conviction  they  can 
obtain  any  compensation.  It  is  argued  that 
not  only  is  this  true,  but,  as  to  witnesses  especi- 
ally, they  are  compelled  to  bear  their  personal 
expenses  while  attending  court,  and  can  only 
look  for  reimbursement  of  actual  outlays  if  the 
accused  is  convicted,  and  thus  their  money  is 
required  without  any  compensation  or  reim- 
bursement. It  is  urged  with  great  earnest- 
ness that  the  result  is  to  make  officers  and  wit- 
nesses alert  to  secure  convictions,  and  thus  to 
prejudice  the  accused  upon  his  trial.  Finally, 
it  is  said  also  that  the  act  is  in  conflict  with 
many  other  laws  standing  upon  the  statute 
books,  and  yet  these  conflicting  laws  are  not 
repealed,  modified,  or  even  referred  to  in  the 
act,  and  it  is  insisted  that  for  this  reason  the  act 
is  imperative,  unconstitutional,  and  void,  un- 
der article  2,  g  17,  of  Jhe  Constitution,  which 
provides  that  all  acts  which  repeal,  revive,  or 
amend  former  laws  shall  recite,  in  their 
caption  or  otherwise,  the  letter  or  substance  of 
the  law  repealed,  revived,  or  amended. 

We  have  thus  briefly  gone  over  the  several 
objections  which  have  been  urged  to  the  con- 
stitutionality and  validity  of  this  act,  but  we 
have  not  dwelt  upon  the  details,  nor  referred 
to  the  many  able  arguments  and  reasons, 
which  have  been  urged  in  support  of  the  views 
advanced.  Some  of  them  will  be  referred  Jk)  in 
the  further  discussion  of  the  matters  in\^|^fved, 
but  all  of  them  cannot  be  presented  in  Spy 
reasonable  space  of  time.  We  are  admonished 
by  the  subject-matter  of  the  act  of  its  extreme 
importance.  We  are  cognizant  also  of  the  in- 
tense public  interest  which  hangs  upon  the  de- 
cision of  the  case.  We  approach  its  considera- 
tion with  a  due  sense  of  the  responsibility  which 
rests  upon  us.  With  the  wisdom,  propriety, 
desirability,  and  policy  of  the  act  this  court  can 
have  nothing  to  do.    These  are  matters  which 
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appeal  to  the  iDtellijarence,  patriotism,  and  dis- 
cretion of  the  general  assembly,  and  upon  that 
department  of  the  government  rests  the  re- 
sponsibility for  the  wisdom  and  sound  public 
policy  of  the  law.  That  body  is  composed  of 
representatives  fresh  from  the  bosom  of  the 
people,  and  charged  by  the  people  with  the 
duty  of  providing  such  legislation  as  will  cor- 
rect the  abuses  of  the  body  politic,  and  at  the 
same  time  provide  wise  measures  for  the  bene- 
fit of  the  state.  These  representatives  are,  or 
should  be,  in  touob  with  the  people;  should 
know  their  wishes,  their  burdens,  their  plans 
for  relief;  and  this  court,  in  passing  upon  an  act 
designed  to  ^ect  the  whole  people,  and  to  cor- 
rect what  is  said  to  be  a  great  public  evil,  can 
question  the  act  only  so  far  as  it  touches  the 
fundamental  law,  and  measure  it  by  the  pro- 
visions of  that  law,  and  determine  whether  it 
has  in  any  particular  passed  the  limits  placed 
upon  the  power  and  discretion  of  the  legisla- 
ture by  the  Constitution.  Mr.  Cooley,  in  his 
work  on  Constitutional  Limitations,  says:  "Ex- 
cept where  the  Constitution  has  imposed  limits 
upon  the  legislative  power,  it  must  be  consid- 
ered as  practically  absolute,  whether  it  act  ac- 
cording to  natural  justice  or  not  in  any  particu- 
lar case.  The  courts  are  not  the  guardians  of 
the  rights  of  the  people  of  the  state,  except  as 
those  rights  are  secured  by  some  constitutional 
provision  which  comes  within  the  judicial  cog- 
nizance. The  protection  against  unwise  or 
oppressive  legislation,  within  constitutional 
bounds,  is  by  an  appeal  to  the  justice  and  pat- 
riotism of  the  representatives  of  the  people.  If 
this  fail,  the  people  in  their  sovereign  capacity 
can  correct  the  evil,  but  courts  cannot  assume 
their  rights.  The  judiciary  can  only  arrest  the 
execution  of  a  statute  when  it  conflicts  with  the 
Constitution.  It  cannot  run  a  race  of  opinions 
upon  points  of  right,  reason,  and  expediency 
with  the  law-  making  power.  Any  legislative  act 
which  does  not  encroach  upon  the  powers  ap- 
.portioned  to  the  other  departments  of  the  gov- 
ernment, being  prima  facie  valid,  must  be  en- 
forced, unless  restrictions  upon  the  legislative 
authority  can  be  pointed  out  in  the  Constitution, 
and  the  case  shown  to  come  within  them.  .  .  . 
The  moment  a  court  ventures  to  substitute  its 
own  judgment  for  that  of  the  legislature,  in 
any  case  where  the  Constitution  has  vested  the 
legislature  with  power  over  the  subject,  that 
moment  it  enters  upon  a  f  eld  where  it  is  im- 
possible to  set  limits  to  its  authority,  and  where 
its  discretion  alone  will  measure  the  extent  of 
its  interference."  Coolej;,  Const.  Lim.  6th  ed. 
200,  201.  Our  own  decisions  are  thoroughly 
in  accord  with  this  view:  McQinnuy.  State, 
9  Humph.  47,  49  Am.  Dec.  697;  Washington  v. 
Nashville,  1  Swan,  180;  Davis  v.  State,  8  Lea, 
378;  Balientinev.  Pulaski,  J  5  Lea,  634;  Lynn 
v.  Polk,  8  Lea,  229;  Peck  v.  SiaU,  86  Tenn. 
262;  Williams  v.  Nashville,  89  Tenn.  488;  Cole 
Jffg.  Co,  V.  Falls,  90  Tenn.  481 ;  Sutton  v.  State, 
96  Tenn.  698,  38  L.  R.  A.  589.  It  is  the  set- 
tled rule  in  Tennessee  and  in  the  United  States 
generally  that  the  legislature  has  unlimited 
power  to  act  in  its  own  sphere  of  legislation, 
except  so  far  as  restrained  by  the  Constitution 
of  the  United  States,  and  the  Constitution  of 
the  state.  Bell  v.  Bank  of  Nashville,  Peck 
(Tenn.)  269;  Hope  v.  Deaderick,  8  Huiuph.  8, 
47  Am.  Dec.  597;  Davis  v.  8taU,  8  j^^^,  877; 
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Sfratton  'Claimants  ▼.  Morris  Claimants,  89 
Tenn.  497,  12  L.  R.  A.  70;  8  Am.  &Eng.  Enc. 
Law,  p.  689.  If  the  act,  therefore,  does  not 
violate  some  provision  of  the  Constitution,  this 
court  has  no  jurisdiction  or  power  to  lay  hands 
upon  it,  and  arrest  its  execution,  whether  its 
provisions  are  wise  or  unwise,  whether  its  op- 
eration be  hurtful  or  beneficial.  If,  in  the 
opinion  of  this  court,  however,  it  does  in  any 
material  respect  violate  the  fundamental  law  of 
the  land,  it  is  the  duty  of  this  court  to  so  de- 
clare and  prevent  its  enforcement.  This  court 
does  not  exercise  arbitrary  powers  in  ct)nstru- 
ing  either  statutes  or  Constitutions.  Ordina- 
rily, it  will  indulge  every  reasonable  intend- 
ment favorable  to  the  constitutionality  of  a 
statute  passed  with  the  required  formalities, 
and  a  law  upon  trial  for  its  constitutionality  is 
entitled  to  the  benefit  of  every  reasonable 
doubt.  State,  Morrell,  v.  Fickle,  8  Lea,  81; 
Garvin  v.  StaU,  13  Lea,  162;  State  v.  Tardley, 
95  Tenn.  550.  84  L.  R.  A.  656;  Cole  Mfg.  Co. 
V.  Falls,  90  Tenn.  466;  Ellis  v.  Hate,  92  Tenn. 
98;  Cooley,  Const.  Lim.  6lh  ed.  2l8;  8  Am.  & 
Eng.  Enc.  Law,  pp.  673,  674;  Sutherland, 
Stat.  Constr.  ^  332.  Not  only  is  this  so,  but 
that  consiruction  will  be  favored  which  will 
sustain  the  law,  if  it  admits  of  question  and 
doubt.  Home  v.  Memphis  <j6  0.  R.  Co,  1 
Co\&M9M', Illinois  C.  R,  Co.  v.  Crider,  91  Tenn. 
506;  Ellis  v.  State,  92  Tenn.  93;  Cole  Mfg.  Co. 
V.  Falls,  90  Tenn,  466;  State  v.  Yardley,  95 
Tenn.  546,  547,  34  L.  R.  A.  656.  Hence  it  is 
the  settled  rule  of  this  court  that  he  who  in- 
sists upon  the' unconstitutionality  of  an  act 
must  point  out  the  specific  provision  of  th'e 
Constitution  which  it  expressly  or  by  unavoid- 
able implication  violates.  It  cannot  be  an- 
nulled upon  supposed  natural  equity,  the  in- 
herent rights  of  freemen,  or  upon  any  general 
or  vague  interpretation  of  a  provision  of  the 
Constitution  beyond  its  plain  and  obvious  im- 
port. Davis  V.  Stale.  3  Lea,  377:  Stratton 
Claimants  v.  Morris  Claimants,  89  Tenn.  497, 
12  L.  R.  A.  70.  Mr.  Cooley  tersely  says:  **Nor 
are  the  courts  at  liberty  to  declare  an  act  void, 
because  in  their  opinion  it  is  oppo-sed  to  a  spirit 
supposed  to  pervade  the  Constitution,  but  not 
expressed  in  words."  Cooley,  Const.  Lim.  6th 
ed.  p.  204.  And  whether  a  statute  is  contrary  to 
the  genius  of  a  few  people  is  a  question  for  the 
legislature,  and  not  the  courts.  As  bearing 
upon  this  question,  we  cite:  Bell  v.  Bank  of 
Nnkhville,  Peck  (Tenn.) 269;  Hopey.  Deaderick, 
8  Humph.  8,  47  Am.  Dec.  597;  Demomlle  ▼. 
Davidson  County,  87  Tenn.  220;  Stratton 
Claimants  v.  Morris  Claimants,  89  Tenn.  511, 
12  L.  R.  A.  70;  Reelfoot  Lake  Levee  Dist.  y. 
Dawson,  97  Tenn.  159,  84  L.  R.  A.  725;  Davis 
V.  State,  8  Lea,  877;  Luehrman  v.  Shelby 
County  Taxing  Dist.  2  Lea,  488. 

It  is  insisted  that  the  act  violates  §21,  art.  1, 
of  the  Constitution,  which  is  in  these  words: 
"That  no  man's  particular  services  shall  be  de- 
manded or  property  taken  or  applied  to  public 
use  without  the  consent  of  his  representatives 
or  without  just  compensation  being  made  there- 
for." It  is  evident  that  the  term  '^particular 
services,"  used  in  this  section,  must  be  criven 
some  significance  and  meaning.  It  will  be 
noted  also  that  a  distinction  is  made  between 
"particular  services"  and  "property."  or  both 
I  would  not  have  been  mentioned  in  the  same 
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coDoection.  This  provision  bas  been  debated 
before  us  in  the  main  as  though  it  read  tbat 
particular  services  should  not^  be  demanded 
without  both  the  consent  of  the  representative 
and  ju8t  compensation,  and  we  will  so  treat  it 
in  the  disposition  of  the  case.  It  will  be  noted, 
however,  that  the  disjunctive  conjunctioh  "or" 
is  used,  and  a  plausible,  if  not  the  natural,  con- 
struction would  be  that  either  the  consent  of 
the  representative  or  just  compensation  would 
warrant  the  taking  of  such  services.  It  is  not, 
however,  desired  to  place  the  determination  of 
the  case  upon  such  construction.  We  have  not 
had  the  opportunity  to  trace  the  history  of  this 
phrase  '*particular  services,"  in  order  to  ascer- 
tain its  origin  or  its  primary  application.  It  is 
found  in  identically  the  same  language  in  the 
Constitutions  of  1796.  1834.  and  1870.  It 
comes  first  into  our  judicial  history  with  the 
ordinance  of  the  Continental  Congress  passed 
in  1787,  for  the  government  of  the  territory 
northwest  of  the  Ohio  river,  and  in  1790  was 
extended  to  the  territory?  southwest  of  that 
river.  It  was  not  carried  into  the  Federal  Con- 
stitution, and  has  been  inserted,  so  far  as  our 
investigation  has  gone,  into  the  Constitutions 
of  only  three  states,— Tennessee,  Indiana,  and 
Oregon.  Particular  services  must  mean  pe- 
culiar services,  limited  services,  not  ordinary 
or  general  services  of  an  individual.  It  is  not 
an  easy  matter  to  draw  the  distinction  between 
particular  and  ordinary  services  in  every  in- 
stance; still  some  general  rules  may  be  given 
to  mark  the  line.  It  seems  clear  that  ordinary 
services,  such  as  may  be  required  of  all  citi- 
zens or  officials  by  general  or  valid  special 
laws,  are  not  particular  services.  A  single 
illustration  may  suffice:  A  physician  cannot 
be  required  to  give  his  time  and  services  and 
skill  and  scientific  knowledge  in  making  an  ex- 
amination to  qualify  him  to  speak  as  an  expert 
witness.  If,  however,  the  same  physician  may 
have  already  made  an  examination,  and  come 
into  the  {possession  of  facts  material  to  be  dis- 
closed to  attain  justice  and  administer  the  law, 
he  may  be  required  to  testify  to  them  as  any 
other  witness  may.  In  Indiana,  the  constitu- 
tional provision  is:  **No  man's  particular  serv- 
ices shall  be  demanded  without  just  compen- 
sation." Ind.  Const,  art.  1,  §  21.  In  Israel  v. 
State,  8  Ind.  467,  it  was  held  that  the  services 
of  witnesses  in  criminal  suits  were  not  "par 
ticular  services,"  within  the  meaning  of  the 
provison,  but  were  general  services,  such  as 
every  individual  was  bound  to  render  when 
called  upon  for  the  public  welfare  as  well  as  his 
own  individual  good.  In  Oregon,  the  consti- 
tutional provision  is:  "Nor  [shall]  the  particular 
services  of  any  man  be  demanded  without  just 
compensation."  Or.  Const.  Bill  of  Rights,  art. 
1,  ^  18.  In  the  case  of  Daly  v.  Multnomah 
County,  14  Or.  20,  this  provision  was  construed. 
An  act  was  passed  to  prescribe  the  fees  of  wit- 
nesses in  Multnomah  county,  and  it  provided 
that  in  all  criminal  proceedings  and  actions 
witnesses  residing  within  2  miles  of  the  place 
of  trial,  when  they  were  required  to  appear 
and  testify,  should  not  have  either  witness  fees 
or  mileage.  Or.  Sess.  Laws  1885,  p.  10.  It  was 
contended  this  was  contrary  to  the  provision 
of  the  Constitution.  The  court  held,  in  the 
language  of  the  Indiana  case  above  cited,  that, 
**it  is  as  much  the  duty  and  interest  of  every 
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citizen  to  aid  in  prosecuting  a  crime  as  it  is  to 
aid  in  subduing  any  domestic  or  foreign  enemy; 
and  it  is  equally  the  interest  and  duty  of  every 
citizen  to  aid  m  furnishing  to  all,  high  and 
low,  rich  and  poor,  every  facihty  for  a  fair  and 
impartial  trial  when  accused;  for  no  one 
is  exempt  from  liability  to  accusation  and  trial. 
These  are  matters  of  general  interest  and  pub- 
lic concern — are  vital,  indeed,  to  the  very  ex- 
istence of  free  government,  and  render  the 
services  of  witncisses  on  such  occasions  matters 
of  general  public  interest,  and  not  'particular' 
in  the  sense  of  the  Constitution."  This  con- 
struction is  approved  also  in  the  cases  of  Buch- 
hmn  V.  State,  59  Ind.  12,  26  Am.  Rep.  75,  and 
Dills  V.  State,  59  Ind.  18.  In  our  own  slate  we 
have  the  case  of  Washington  v.  Nashville,  1 
Swan,  180.  In  it  the  laying  of  a  sidewalk  in 
front  of  his  own  property  was  refused  by 
Washington,  upon  the  ground  that  it  was  the 
"taking  of  his  particular  services"  without 
compensation.  The  court  held  the  contention 
not  maintainable,  and  said:  "The  principle 
upon  which  this  power  of  legislation  is  exer- 
cised is  that  plain  and  universal  one,  indis- 
pensable in  the  administration  of  government, 
that  the  public  has  a  rfght  to  the  contributions 
of  the  money  and  personal  service  of  all  its 
citizens,  whenever  the  public  interests  and  ex- 
igencies may  demand  it,  in  consideration  of  the 
protection  it  affords  to  life,  liberty,  reputation, 
and  property."  In  Wright  v.  State,  3  Heisk. 
256,  it  was  held  that  the  services  of  an  attor- 
ney might  be  required  to  defend  a  prisoner, 
and  without  compensation,  and  this  was  reaf- 
firmed in  Hovse  v.  Whitis,  5  Baxt.  692,  where 
the  court  says:  "The  principle  of  the  organic 
law  which  forbids  the  demand  of  any  man's 
particular  services  .  .  .  has  no  application 
to  such  a  case.  .  .  .  Where  a  lawyer  takes 
his  license  he  takes  it  burdened  with  these 
honorary  obligations.  But  it  is  said  that  at- 
torneys are  officers  of  the  court,  and  for  this 
reason  tbeir  services  can  be  required.  So,  also, 
are  sheriffs  and  clerks  officers  of  the  court,  and, 
upon  principle  and  analogy,  service  may  be 
required  of  them  also.  If  the  lawyer  takes  his 
license  burdened  with  the  obligation  to  defend 
pauper  prisoners,  so  the  sheriff  and  clerk  must 
take  their  offices  burdened  with  similar  condi- 
tions and  requirements.  In  Neely  v.  State,  4 
Baxt.  174,  it  was  held  that  service  upon  the 
jury  was  not  a  "particular  service"  for  which 
compensation  might  be  demanded  or  the  serv- 
ice refused.  The  court  in  that  case  said:  "It 
is  one  of  the  implied  and  necessary  conditions 
upon  which  men  form  governments,  that  sac- 
rifices must  sometimes  be  made  by  individuals 
for  the  common  good,  for  which  no  compen- 
sation can  be  claimed.  Such  sacrifices  of  time 
or  personal  service,  or  of  property,  are  com- 
pensated for  in  the  protection  which  the  gov- 
ernment furnishes  for  their  rights  of  person  and 
of  property.  Hence,  whenever,  in  the  judg- 
ment of  the  legislature,  it  becomes  necessary 
to  require  the  services  of  jurors  in  carrying  on 
the  courts,  their  services  may  be  required,  and, 
if  need  be,  even  without  compensation;  but 
this  must  be  required  in  pursuance  of  laws  en- 
acted for  that  purpose  by  the  legislature." 
Citizens  may  be  required  to  work  on  the  public 
roads,  were  required  to  serve  in  the  militia,  to 
serve  as  officers  at  elections,  witnesses  may  be 
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compelled  to  appear  and  testify  for  insolveot 
suitors,  clerks  may  be  compelled  to  issue  pro- 
cess in  such  cases,  a  sheriff  may  be  compelled 
to  execute  such  process,  jurors  may  be  com- 
pelled to  serve  for  a  day.  In  all  such  cases  the 
only  compensation  received  is  that  benefit 
which  results  to  the  community  at  large. 
There  are  numerous  other  cases  in  which  offi- 
cers and  witnesses  are  denied  compensation 
out  of  the  public  treasury  for  their  services. 
A  witness  who  is  a  prosecutor  in  a  misde- 
meanor case  is  allowed  no  compensation. 
Shannon's  Code,  §  7600.  Witnesses  are  al- 
lowed for  only  one  day  before  the  grand  jury, 
and  for  only  a  prescribed  number  of  days  and 
cases  at  the  same  term.  District  attorneys  are 
allowed  only  half  fees  when  paid  out  of  the 
county  treasury  upon  conviction  and  return  of 
nulla  bona.  Id.  §  6879.  They  get  no  fees 
upon  a  nolle  prosequi  of  a  misdemeanor,  or 
when  the  indictment  is  ignored,  or  the  prose- 
cution fails  by  their  fault.  Id.  §§  6380,  6383. 
7690.  Only  half  fees  are  allowed  on  acquit- 
tals. Id.  §  6376.  And  numerous  similar  in- 
stances may  be  cited. 

But  there  is  another  view  of  this  matter  of 
costs  against  states  and  counties  that  must  be 
considered.  The  right  to  costs  is  not  a  com- 
mon-law right,  but  aepends  wholly  upon  stat- 
ute. The  rule  was  that  the  King  should  nei- 
ther pay  nor  receive  costs.  The  former  was 
his  prerogative,  and  the  latter  beneath  his  dig- 
nity. The  same  rule  is  applied  to  the  United 
States  in  suits,  either  civil  or  criminal,  in  which 
the  Federal  or  state  governments,  including 
county  and  municipal  corporations,  when  act- 
ing as  an  arm  or  agency  of  the  state,  are  par- 
lies; and  they  are  accordingly  only  liable  for 
cosis  when  the  lawmaking  power  by  statute 
has  made  them  so.  5  Am.  &  Eng.  Enc.  PI.  & 
Pr.  151.  Hence  a  court  cannot  ex  officio  give 
costs  for  or  against  anyone.     Mooneya  v.  State, 

2  Yerg.  578;  M<yrgan  v.  Piekard,  86  Tenn.  208. 
And  in  all  cases  the  strictest  rule  prevails  in 
construing  the  liability  of  the  state  therefor. 
State  V.  Odom,  93  Tenn.  446.  And  the  same 
rule  applies  in  regard  to  counties.  State  v. 
Blackburn,  61  Ark.  407.  So  a  statute  making 
the  state  liable  for  all  costs  of  criminal  cases  is 
construed  to  mean  only  state  costs  and  not 
costs  of  defendant.  State  v.  Barton,  8  Humph. 
18;  Prince  v.  State,  7  Humph.  137;  Tucker  v. 
State,  2  Head,  556.  And  a  statute  giving  costs 
in  general  terms,  though  unqualified,  will  not 
make  the  state  liable  therefor.     8  Bl.  Com.  899; 

3  Am.  &  Eng.  Enc.  PI.  &  Pr.  151, 152;  4  Am.  & 
Eng.  Enc.  Law,  pp.  314,  316.  328;  Endlich,  In- 
terpretation of  Statutes,  §  161.  The  courts  and 
legislatures  have  always  treated  the  granting  of 
costs  against  the  state  and  county  as  a  matter 
of  purely  legislative  discretion  and  policy,  and 
not  a  matter  to  be  left  to  the  courts  except 
as  to  their  apportionment  between  the  parties 
in  equity  cases.  As  to  what  costs  shall  be  al- 
lowed against  the  state  and  county  is  a  matter 
which  addresses  itself  solely  to  the  wisdom  and 
discretion  of  the  general  assembly.  It  is  true, 
costs  have  been  allowed  by  statute  from  time 
to  time  until  it  is  asserted  a  vast  system  has 
grown  up  and  settled  down  upon  the  public 
treasury  until,  in  the  opinion  of  the  legislature, 
the  payment  hasbecomeburdensome,and  a  men- 
ace to  the  interests  of  the  public.  It  was  this 
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condition  of  affairs  which  prompted  the  passage 
of  the  act  in  question  by  which  the  legislature 
in  effect  refuses  to  pay  costs,  or  allow  judg- 
ments, or  appropriate  money  for  such  purposes 
out  of  the  public  treasury,  in  certain  cases. 
The  Constitution  (art.  2,  g  24)  provides  that  no 
money  shall  be  drawn  from  the  state  treasury 
but  in  consequence  of  appropriations  made  by 
law,  and  it  is  further  provided  that  the  state 
shall  be  liable  to  suit  only  in  such  manner  and 
in  such  courts  as  the  legislature  may  direct. 
Const,  art.  1,  §  17.  Under  this  provision  of 
the  Constitution  it  is  held  that,  even  if  the 
state  consent  to  suit,  she  may  withdraw  that 
consent,  even  while  the  litigation  is  pending. 
StaU  V.  Bank  of  Tennesgee,  8  Baxt.  396;  SlaU, 
Bloomsiein,  v.  Sneed,  9  Baxt.  479.  The  state 
has  accordingly  refused  to  allow  herself  to  be 
sued,  even  upon  her  solemn  bonds,  impressed 
with  her  great  seal,  and  containing  upon  their 
face  a  pledge  of  the  faith  and  credit  of  the 
state,  and  this  court  has  upheld  the  law.  Lynn 
V.  Polk,  8  Lea,  121.  It  mav  result  in  an  ap- 
parent or  real  hardship  to  officers  and  witnesses 
to  be  denied  fees;  still  it  is  not  a  question  of 
constitutional  authority,  but  of  leg&lative  pol- 
icy and  wisdom.  In  Avery  v.  State,  7  Baxt. 
331,  Judge  McFarland  said:  "There  is  an 
apparent  hardship  in  requiring  the  clerk  to 
perform  services  for  which  he  may,  in  the 
event  the  defendant  is  insolvent,  and  in  other 
events,  receive  no  compensation,  as  there  is  in 
requiring  a  defendant  who  is  found  not  guilty 
to  defend  himself  at  his  own  expense;  but  so 
the  law  is  written,  and  there  are,  perhaps, 
other  equally  hard  cases  for  which  the  law 
makes  no  provision."  The  legislature  has 
from  time  to  time  attempted  to  check  the  evil 
of  excessive  costs.  By  the  Code  of  1858,  "of- 
ficers are  forbidden  under  severe  penalties  to 
demand  fees  when  not  authorized  by  law." 
Section  4517.  In  no  case  are  they  entitled  to 
payment  from  the  state  or  county  unless  ex- 
pressly allowed.  Id.  §  5561.  One  article  of 
the  Code  of  1858  was  entitled  "Provisions  to 
Prevent  the  Accumulation  of  Costs"  in  crim- 
inal cases.  It  required  the  court  to  designate 
a  day  for  the  call  of  the  state  docket,  and  to 
adopt  rules  that  would  "tend  to  diminish  the 
costs  of  such  cases."  The  attorney  general  is 
required  to  have  indictments  ready,  and  "to 
so  manage  the  state's  business  as  to  detain  wit- 
nesses only  one  day  to  go  before  the  grand 
jury."  The  clerk  is  forbidden  to  issae  sub- 
poenas for  state  witnesses,  except  upon  the 
written  order  of  the  attorney  general.  Wit- 
nesses are  allowed  only  one  day's  attendance 
before  grand  jury,  "unless  longer  retained  by 
order  of  the  court."  The  judge  and  attorney 
general  are  required  to  examine  and  certify  all 
bills  of  costs,  and  the  controller  and  chairman 
of  the  county  court  are  forbidden  to  pay  except 
upon  such  certificates,  and  are  also  required  to 
examine  the  bills.  These  provisions  and  others 
of  a  like  character  indicate  that  even  prior  to 
1858  there  was  some  appreciation  of  the  diffi- 
culties of  keeping  this  matter  of  criminal 
costs  within  due  bounds.  Code  1868,  §§5594, 
5604. 

But  the  provisions  of  the  Code  of  1858, 
stringent  as  they  were,  proved  ineffectual  to 
protect  the  public  treasury  against  the  pay- 
ment of  unjust,  excessive,  and  fraudulent  bills 
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of  cost.  To  remedy  or  mitigate  this  evil,  sev- 
eral statutes  have  been  enacted  since  1858. 
Only  the  more  important  of  these  will  be  no- 
ticed. Acts  1879,  chap.  210,  undertook  to  dis- 
courage the  accumulation  of  costs  bj  making 
it  a  misdemeanor  to  speculate  in  witness's  or 
officer's  fees,  except  "witness  fees  traded  for 
merchandise  or  hotel  bills."  The  constitution- 
ality of  this  act  was  promptly  and  vigorously 
a«sailed.  This  court,  at  its  December  term, 
1879,  sustained  the  act,  saying  that  the  argu- 
ment impeaching  it  was  "made  to  turn  on  gen- 
eral principles,  rather  than  on  any  specific  pro- 
visions of  the  Constitution."  Of  the  object  of 
the  act  the  court  says:  "The  legislature  in- 
tended to  break  up  a  particular  kind  of  specu- 
lation in  these  fees,  which  it  thought  detrimen- 
tal to  the  public  interests,"  etc  "Of  the 
wisdom  of  the  legislation,  the  lawmaking  power 
is  the  exclusive  judge."  Davis  v.  State,  3 
Lea,  876.  While  this  act  continued  in  force, 
the  occupation  v>f  the  speculator  in  fees  was 
gone.  Professional  witnesses,  unable  to  get 
ready  cash  for  their  fees,  were  greatly  discour- 
aged. This  act  was,  however,  repealed  by 
Acts  1tJ81,  chap.  51,  having  been  in  operation 
about  two  years.  Acts  1889,  chap.  189,  was 
afterwards  enacted,  authorizing  and  requiring 
the  judges  and  attorney  generals  whose  duty  it 
is  to  certify  justice's  billi  of  costs  for  payment 
to  go  behind  the  justices'  certificates  as  to  their 
correctness,  and  to  examine  and  inquire  into 
such  bills  fully,  and  to  disallow  them  if  it 
should  appear  that  the  prosecution  "is  frivo- 
lous, malicious,  or  commenced  to  procure 
fees."  This  statute,  it  is  alleged,  was  brought 
about  by  the  acts  of  justices  and  constables 
and  witnesses  who,  in  many  instances,  it  is 
charged,  had  conspired  together  to  defraud  the 
state  and  oppress  the  people  for  the  selfish, 
mercenary  purpose  of  gain.  This  act  met  with 
-vigorous  opposition.  It  was  not  strictly  en- 
forced. Finally,  however,  it  came  before  the 
supreme  court  at  Enoxville.  and  this  court  ap 
proved  and  sustained  the  act.  Upon  authority 
of  this  opinion  many  thousands  of  dollars  of 
costs  was  stricken  out  in  Enox  county  alone. 
By  Acte  1891,  chap.  22,  Ex.  8ess.,  another  ad- 
vanced  step  was  taken  in  this  matter  by  the 
legislature.  This  statute  changed  from  the 
state  to  the  county  the  costs  of  the  prosecution 
of  felonies  when  the  cases  were  disposed  of  be- 
fore trial.  The  striking  reform  features  of  the 
«ct,  however,  were  that  it  authorized  and  re- 
quired the  judges  and  attorney -generals  to  ex- 
amine all  bills  of  cost  in  criminal  cases,  and  to 
^iisallow  any  that  might  be  "illegally  or  wrong- 
fully taxed  against  the  state  or  county,"  and 
authorized  and  required  the  controller  and 
judge  or  chairman  of  the  county  court  to  ex- 
amine into  all  certified  bills  of  cost,  and  to  dis- 
allow any  that  had  been  "illegally  or  wrong- 
fully taxed  against  the  state  or  county;"  and 
provided  finally  that  "the  state  cotitroJler  and 
judge  or  chairman  of  the  county  court  may 
disallow  any  and  all  cost  taxed  against  the 
state  or  county  on  account  of  m^icious.  frivo- 
lous, or  unnecessary  prosecution,  in  the  event 
the  judge  or  attorney  general,  by  mistake  or 
otherwise,  approved  any  of  such  bills."  This 
4u*t  has  been  before  this  court  more  than  once 
for  construction,  and  its  validity  has  never 
been  seriously  questioned.  Stout  v.  State,  91 
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Tenn.  405.  The  next  in  order  of  time  is  the 
act  of  1895,  defining  larceny,  and  making  the 
counties  liable  for  costs  of  prosecution  for  that 
offense.  Acts  1895,  chap.  205.  This  act  was 
declared  unconstitutional  on  account  of  a  de- 
fective caption.  Shelton  v.  State,  96  Tenn. 
521.  This  was  the  last  effort  of  legislation  to 
suppress  the  growing  evil  of  criminal  costs  be- 
fore the  passage  of  the  present  act.  Every  act 
passed  by  the  general  assembly  to  prevent  the 
accumulation  of  unnecessary  and  improper 
costs  has  been  upheld  by  this  court,  if  the  act 
was  passed  with  the  formalities  required  by 
the  Constitution,  and  without  any  question  as 
to  its  wisdom.  The  necessity  of  some  further 
legislation  appears  from  the  fact  that  all  former 
efforts  seemingly  well  directed  to  remedy  the 
evil  and  diminish  criminal  costs  had  failed  in 
a  large  measure  of  the  desired  results.  In  the 
arguments  we  are  furnished  the  following 
table,  prepared  by  the  state  controller,  which 
indicates  the  extent  of  the  state's  liability  for 
costs  of  criminal  prosecution: 

Table  of  Amounts  Paid  for  Criminal  Prosecu- 
tions from  1876  to  1894,  Inclusive. 


Dec.  20. 
Dec.  20, 
Dec.  20, 
Dec.  20, 
Dec.  20. 
Dec.  20, 
Dec.  20. 
Dec.  20, 
Dec.  20, 
Dec.  20, 


1876, 
1878, 
1880, 
1882, 
1884, 
1886. 
1888, 
1890, 
1892, 
1894, 


to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 
to  Dec. 


19,  1878. 
19,  1880. 
19,  1882. 
19.  1884. 
19,  1886. 
19,  1888. 
19,  1890. 
19,  1892. 
19,  1894. 
19,  1896. 


1898,406  71 
399.448  20 
857,895  15 
878,255  89 
885,112  69 
878,181  11 
898,708  82 
415,214  11 
490,680  40 
417.615  84 


The  above  does  not  embrace  salaries  of 
judges  or  prison  expenses.  The  cost  paid  by 
the  counties  is  a  little  more  than  double  the 
amount  paid  by  the  state. 

In  a  recent  case  of  Leaty  v.  State,  this  court 
disallowed  fifty-eight  out  of  sixty-eight  bills  of 
cost  sent  up  by  a  justice  of  the  peace  from 
Knox  county  to  the  county  judge  of  that 
county.  The  cases  were  declared  frivolous, 
and  the  entire  bills  of  cost,  amounting  to  thou- 
sands of  dollars,  including  fees  of  witnesses 
even,  disallowed.  The  protection  of  the  public 
from  improper  costs  was  a  paramount  consid- 
eration, and  this  was  done  by  this  court  in  pur- 
suance of  statutes  enacted  by  the  legislature. 
The  constitutional  guaranty  of  compulsory 
process  to  require  witnesses  to  attend  court 
and  ^ive  evidence  does  not  require  the  state  to 
provide  for  the  expenses  of  obtaining  their  at- 
tendance. Avery  v.  State,  7  Baxt.  881.  And 
witnesses  may  be  compelled  by  the  state  to  at- 
tend and  give  evidence  without  compensation. 
Bennett  v.  KrotJi,  37  Kan.  235.  If  it  be  con- 
ceded that  there  is  an  absolute  obligation  to 
give  compensation,  it  is  equally  imperative  that 
such  compensation  be  just.  And  yet  it  is 
well  known  that  the  service  of  one  witness 
may  be  worth  many  times  that  of  another. 
The  service  of  any  expert  in  one  department  is 
much  more  costly  than  that  of  another  in  a 
different  department. 

It  is  said  the  act  is  a  revenue  measure.  This 
is  not  correct.  It  is  not  a  mode  of  taxation. 
It  is  a  measure,  not  to  collect  money,  but  to 
protect  that  which  has  already  been  collected 
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from  the  taxpayers.  There  is  also  a  marked 
difference  between  taking  the  services  of  an 
Individual  and  taking  his  property  under  the 
law  of  eminent  domain.  Taylor  v.  ChandUr^ 
9  Heisk.  860.  It  is  proper  to  remark  also  that 
there  is  nothing  in  the  act  in  question  that  re- 
quires any  service  of  certain  oflScers  or  wit- 
nesses. The  act  nowhere  provides  that  wit- 
nesses shall  attend  or  that  officers  shall  do  serv- 
ice of  any  kind.  These  matters  are  all  pro- 
vided by  other  acts  which  are  not  brought  in 
question  in  this  suit,  but  none  of  them  are 
required-  by  the  terms  of  this  act.  Ko  officer 
or  witness  has  declined  to  render  service,  and 
the  question  is  not  presented  whether  such 
witness  or  officer  can  be  required  to  render 
service  where  he  will  not  receive  compen- 
sation. When  some  officer  or  witness  does 
refuse  such  services,  the  question  may  arise 
whether  they  can  be  required  in  view  of  the 
fact  that  they  will' not  or  may  not  receive  com- 
pensation. Here  the  service  has  been  rendered 
without  protest  or  objection,  and  the  only  ques- 
tion is  whether  the  state  shall  be  required  to 
pay  for  such  service  contrary  to  the  provisions 
of  this  act.  But  it  is  said  the  act  is  not  gen- 
eral, and  thus  made  the  "law  of  the  land,"  but 
is  partial  in  its  operation,  and  limited  to  classes, 
and  these  classes  are  not  marked  by  natural 
and  reasonable  lines,  but  by  tests  which  are 
arbitrary  and  capricious.  "The  law  of  the 
land"  is  delQined  to  be  a  law  which  embraces 
all  persons  who  are  already  or  who  may  there- 
after come  into  similar  situations,  conditions, 
and  Circumstances.  Alexandria  v.  Bearmon^ 
2  Sneed,  104;  State  v.  Raximfier,  1  Lea,  97; 
*  Batis  V.  Stat^,  8  Lea,  876;  Maney  v.  State,  6 
Lea,  221;  EateJier  v.  State,  12  Lea,  871;  Wood- 
ard  V.  Brien,  14  Lea,  523;  Siratton  ClaimantH 
V.  Morris  Claimants,  89  Tenn.  499, 12  L.  R.  A. 
70.  It  is  also  held  that  if  a  law  is  ijitended  to 
affect  particular  classes  only  it  must,  in  order  to 
be  valid,  not  only  apply  to  all  persons  who  are 
or  may  be  in  like  circumstances,  situations,  or 
conditions,  but  the  classification  must  be  natu- 
ral and  reasonable,  not  arbitrary  and  capri- 
cious, and  must  rest  upon'some  sound  and  legal 
ground.  Bank  of  the  State  v.  Cooptr,  2  Yerg. 
600,  24  Am.  Dec.  517;  State  v.  Staten,QCo]dw. 
233.  245;  Knox  v.  State,  9  Baxt.  202,  207;  Strat- 
ton  Claimants  v.  Morris  Claimants,  89  Tenn. 
542,  12  Ll  R.  a.  70;  Dvgger  v.  Mechanics'  &  T. 
Ins,  Co,  95  Tenn.  245.  258.  28  L.  R.  A.  796; 
Sutton  V.  Slate,  96  Tenn.  696.  710,  83  L.  R.  A. 
589;  Anderson,  Const.  Law,  37;Cooley,  Const. 
Lim.  390;  hx  parte  Jentzsch,  112  Cal.  468.  82 
L.  R.  A.  664;  8  Am.  &  Eng.  Enc.  Law,  p.  697. 
These  cases  lay  down  the  general  rules  of  law 
relating  to  the  matter  of  classification.  It  is 
difficult  to  see  how  these  cases  or  the  matter  of 
classification  can  apply  in  this  case.  The  law 
already  provides  that  neither  the  state  nor 
county  is  liable  for  any  costs  unless  the  legis 
lature  has  so  provided.  It  is  therefore  simply  a 
question  whether  the  state  and  county  will  pay 
costs  for  certain  services,  and  is  not  a  matter 
of  partial  or  class  legislation.  But,  if  it  were, 
from  the  very  nature  of  the  case,  the  general 
assembly  must  to  a  very  large  degree  be  the 
judges  as  to  whether  tbe  classification  adopted 
IS  reasonable  or  capricious.  That  body,  more 
than  others,  is  acquainted  with  the  evils  and 
abuses  which  it  is  desired  to  correct,  and  with 
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the  ways  and  means  at  their  command  to  rem- 
edy such  abuses  and  evils.  Its  members  come 
from  every  section  of  the  state  and  can  take 
a  wider  view  of  the  entire  situation  than  can 
be  taken  by  the  courts.  So  it  may.  in  its  wis- 
dom, deny  costs  altogether,  or  allow  in  such 
cases,  and  to  such  extent  as  it  may  deem  best 
in  the  exercise  of  sound  public  policy.  While, 
therefore,  it  is  not  incumbent  on  this  court  to 
critically  question  tbe  classification  adopted, 
and  it  would  be  improper  to  do  so,  still  it  is 
easy  to  see  the  general  idea  and  system  whicb 
have  been  adopted,  and  the  reasons  for  the  dis- 
criminations made.  It  is  the  evident  general 
purpose  to  insure  the  vigorous  prosecution  of 
tbe  eight  principal  felonies  named,  because 
they  are  the  most  henious  crimes,  and  at  the 
same  time  offenses  in  which  frivilous  and  un- 
founded prosecutions  are  most  rarely  met  with. 
In  regard  to  Uie  small  felonies  and  misdemean- 
ors, the  evident  purpose  is  to  discourage  and 
prevent  the  large  number  of  frivolous  and 
groundless  prosecutions  which  have  caused 
such  a  burden  of  expense  on  the  state  and 
county. 

This  evil  of  frivolous  prosecutions  for  mis- 
demeanors and  the  smaller  felonie.<^.  it  i» 
claimed,  has  gone  to  an  enormous  extent,  and 
it  is  stated  that  they  are  not,  in  a  majority  of 
cases,  prompted  by  any  other  motive  (ban  a 
desire  to  tax  up  fees  and  costs,  and  to  certify 
them  for  payment  to  the  treasurer  of  the  state 
and  counties;  and,  while  it  is  conceded  that 
abuses  may  result  from  the  operation  of  the 
act  in  question,  it  is  maintained  that  they  can- 
not reach  such  proportions  as  now  obtain  in 
the  unfounded  prosecutions  set  on  foot  and 
pressed,  not  for  the  public  good,  but  to  create 
fees  for  officers  and  witnesses. 

The  classifications  of  the  law  in  resard  to 
the  compensation  of  witnesses  are  likewise 
based  upon  what  is  called  the  attendance  and 
service  of  professional  vntnesses.  It  is  alleged 
that  there  is  a  class  who  make  a  business  of 
giving  testimony,  especially  in  minor  criminal 
offenses.  These  are  found  residing  around  the 
cou^^houses  and  places  of  trial,  and  hence  the 
law  provides  no  fees,  costs,  or  miieasre  for  a 
witness  who  resides  within  5  miles  of  the  place 
when  he  attends  as  a  witness.  In  case  of  such 
witnesses  when  worthy  of  any  fees,  attendance 
is  not  such  a  burden  as  it  is  when  he  lives  more 
remote,  or  beyond  the  limits  of  the  county. 
Whether  the  classifications  as  to  the  witness 
and  as  to  crimes  may  prove  the  best  that  can  be 
made,  majr  admit  of  question;  at  any  rate  they 
are  not  without  grounds  and  reasons  which  the 
legislature  deemed  sufficient. 

We  come  now  to  inquire  whether  the  law 
deprives  a  man  of  a  "fair  and  impartial  trial." 
It  seems  to  have  been  assumed  in  many  quar- 
ters, but  not  in  argument,  that  the  Constitu- 
tion provides  that  every  accused  person  shall 
have  a  "fair  and  impartial  trial."  The  Consti- 
tution does  not  contain  such  provision.  Its 
provisions  are  that  the  accused  shall  have  the 
right  to  trial  by  a  jury,  and  th|it  right  shall 
remain  inviolate.  In  what  does  the  right  con- 
sist, and  what  is  its  extent,  so  far  us  the  Con- 
stitution goes?  Is  it  that  the  trial  shall  be 
speedy  and  public,  that  the  jury  shall  be  im- 
partial, that  the  accused  shall  have  the  right  to 
compulsory  process  for  his  witnesses  to  have 
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them  present  in  person  at  the  trial  to  meet  them 
face  to  face,  that  he  sliall  have  the  right  to  be 
heard  by  himself  and  counsel,  and  that  be 
should  not  be  compelled  to  testify  against  him- 
self, and  that  he  shall  have  a  copy  of  the  ac- 
cusation against  him.  There  is  no  provision 
for  impartial  sherififs  or  impartial  clerks  or  im- 
partial witnesses.  Indeed,  such  a  requirement 
would  go  beyond  the  power  of  the  legislature. 
It  is  true  that  our  cases  speak  of  ^'fair  and  im- 
partial trial,"  but  these  are  at  best  but  compar- 
ative terms.  It  is  beyond  the  reach  of  legisla- 
ture to  secure  atrial  absolutely  fair  and  impar- 
tial, and  when  the  term  is  u<ed  it  means  a  trial 
under  the  Constitution  and  according  to  law. 
Oapp  V.  State,  94  Tenn.  186.  I^et  us  look  for 
one  moment  at  this  matter  of  an  impartial 
trial  as  it  afifects  the  witnesses  in  a  case.  It 
is  a  matter  of  common  observation  that  wit- 
nesses are  partisan,  prejudiced,  and  often 
directly  interested,  either  in  conviction  or  ac- 
quittal of  the  accused.  To  such  an  extent  is 
this  true  that  the  principal  office  of  counsel  is 
to  point  out  the  untrue,  biased,  and  prejudiced 
statements  of  witnesses,  and  one  of  the  chief 
di£ScuIties  in  reaching  justice  is  in  penetrating 
tbeir  evasions,  deceptions,  and  prevarications. 
Every  charge  to  the  jury  warns  them  to  be- 
ware of  this  interest  and  bias  of  witnesses. 
No  constitutional  convention  or  general  assem- 
bly ever  supposed  for  a  moment  that  witnesses 
could,  by  any  legislative  means,  be  rendered 
impartial.  On  the  contrary,  under  the  law 
defendants  are  allowed  to  testify  in  their  own 
cases  when  it  is  evident  that  their  evidence 
cannot  be  impartial.  So,  also,  the  prosecutor 
is  allowed  to  testify  when,  in  a  large  number 
of  cases,  he  cannot,  while  smarting  under  the 
wrong  inflicted  on  him,  and  in  his  desire  to 
brine  theaccust;d  to  punishment,  be  impartial. 
It  is  said,  however,  that  a  moneyed  inducement 
is  offered  to  officers  and  witnesses  to  convict 
the  defendant:  in  other  words,  it  is  only  in 
Oises  of  conviction  that  fees  and  compensation 
can  be  secured.  If  we  grant  this  to  be  true, 
still  it  is  a  matter  which  addresses  itself  to  the 
wisdom  and  discretion  of  the  general  as.sembly. 
Gruntfjf  Covntp  v.  Tennessee  Coal,  I,  dt  R.  Co. 
94  Tenn.  295.  It  cannot  be  denied  that  de- 
signing men  can  prostitute  almost  any  proceed- 
ing to  selfish,  improper  and  corrupt  purposes. 
The  state  is  as  much  interested,  and  even  more 
concerned,  in  preventing  the  annoyance  and 
vexation  of  the  citizen  by  unfounded  and  friv- 
olous prosecutions,  as  she  is  in  bringing  real 
offenders  to  trial  and  punishment.  If  the  new 
law  says,  in  effect,  "Convict,  and  you  shall  be 
paid,"  the  old  law  says,  •'Prosecute,  and  you 
shall  be  paid  whether  you  convict  or  not."  If 
the  new  law  offers  an  inducement  to  convict, 
the  old  law  offers  a  still  more  potent  and  ready 
inducement  to  prosecute  whether  there  is  or  is 
not  eround  for  it.  It  is  placing  a  low  esti- 
mate upon  the  integrity  of  the  citizen  to  assume 
that  for  a  paltry  sum  he  will  be  willing  to 
perjure  himself  and  do  injustice  to  his  fellows, 
and  the  general  assembly  may  have  acted 
npon  this  view  and  been  content  to  trust  the 
honor  and  integrity  of  the  people,  as  it  must 
do  in  every  law  and  under  every  emergency. 
It  is  claimed  that  under  the  existing  system 
abuses  of  gigantic  magnitude  have  sprung  up, 
and  have  grown  and  flourished  and  fattened 
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upon  the  public  treasury.  We  are  told  that 
this  has  gone  to  such  an  extent  that  specu- 
lation in  prosecutions  has  become  a  busi- 
ness in  the  cities  and  towns.  Whether  it  is  a 
greater  evil  to  incur  the  remote  probability 
that  some  innocent  man  may  be  convicted  from 
mercenary  motives,  or  to  encourage  the  pres- 
ent wholesale  bringing  of  trivial  and  baseless 
charges  and  prosecutions  in  order  to  obtain 
fees,  can  hardly  admit  of  question.  It  will  be 
noted  that  the  act  guards  the  jury  from  any 
supposed  improper  influence  by  providing  for 
its  payment  in  any  event,  as  heretofore.  Also 
as  to  justices  of  the  peace  it  is  evident  that  the 
influence  supposed  to  operate  upon  them  is 
quite  remote  and  indefinite.  In  the  event  of 
submission, — which  is  the  only  case  in  which 
the  justice  disposes  of  the  matter  finally,— pro- 
vision is  made  for  his  fees.  In  all  other  cases 
he  has  power  only  to  bind  over  the  accused  to 
be  tried  in  another  tribunal,  and  in  that  tribu- 
nal the  justice  has  no  voice.  It  is  evident  that 
under  this  act  the  court  and  jury  are  left 
impartial  as  before,— nothing  that  affects  them 
is  left  to  depend  upon  the  result  of  the  trial. 
The  fees  of  the  sheriff  or  other  officers  for 
summoning  and  attending  upon  the  jury  are 
still  paid  out  of  the  treasury,  and  not  taxed  as 
costs  in  the  cases  tried.  Sherman's  Code, 
§  6403.  subs.  10,  11,  25,  §  6410,  subs.  8.  The 
clerk  is  but  an  amanuensis  of  the  Court  to  enter 
its  orders.  If  any  officer  is  disqualified  because 
of  interest,  his  place  may  t)e  supplied  as  was 
indicated  in  the  Clapp  Case.  It  will  thus  be 
seen  that  the  act  jealously  guards  the  prisoner's 
right  to  ajfair  and  impartial  jury. 

The  voice  of  this  act  is  not,  we  think,  one  of 
temptation  to  bribery,  but  one  of  caution  and 
warning.  To  officers  and  witnesses  it  utters 
salutary  words.  In  effect  it  says:  ''Beware 
that  you  do  not  set  on  foot  frivolous,  vexatious, 
or  malicious  prosecutions  that  burden  the  pub- 
lic with  costs,  and  oppress  and  annoy  the  citi- 
zens. The  name  and  funds  of  the  state  must 
not  be  used  for  this  end.  Bring  only  just  and 
substantial  and  well-founded  charges  into- 
courts, — such  as  will  not  only  secure  a  favora- 
ble judgment  before  the  committing  magistrate, 
but  before  the  grand  jury,  and  before  the  trial 
jury.  If  you  oppress  and  annoy  the  citizen 
with  charges  that  are  dismissed  by  the  commit- 
ting magistrate,  or  ignored  by  the  grand 
jury,  or  dismissed  without  a  trial,  or  cannot 
t)e  sustained  on  a  trial,  then  you  loose  your 
time  and  labor.  The  state  and  county  will 
refuse  to  pay  you  for  the  fruitless  and  oppres- 
sive business.  An  exception  will  be  made, 
however,  as  to  acquittals  of  the  eight  principal 
felonies,  as  it  is  of  great  public  concern  that 
thev  should  be  prosecuted,  and  as  they  are 
seldom  the  subject  of  frivolous  prosecution, 
and  from  their  character  cannot  be."  Justly 
construed  in  the  light  of  the  true  situation,, 
this  is  the  meaning  of  the  act  in  question. 
It  is  true,  as  stated  by  counsel,  that  when  the 
Constitution  of  1796  went  into  effect,  officers 
and  witnesses  were  entitled  under  the  law 
theretofore  existing  to  receive  pay  for  their 
services,  and  it  is  also  true  that  that  instru- 
ment provided  that  all  laws  in  force  when  it 
was  adopted  should  remain  in  force,  and  rights 
then  existing  should  continue  as  though  no 
Constitution  had    been    made;  but  it  is  also 
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true  that  the  same  section  provides  ihat  all 
such  laws  might  be  altered,  amended,  or  re- 
pealed by  subsequent  legislation.  Const.  1796. 
art.  10,  §  2.  Schedule,!  1.  When  by  §  6 of 
article  1  it  was  declared  that  the  right  of  trial 
by  jury  should  remain  inviolate,  it  did  not 
mean  that  no  law  should  in  the  future  be 
passed  to  regulate  such  trials,  and  prescribe 
the  practice  in  such  cases,  but  that  the  right 
should  not  be  denied  to  the  citizen,  with  its 
material  and  substantial  benefits.  Ea9on  v. 
State.  6  Baxt.  476;  MeOinnis  v.  State,  9 
Humph.  47.  49  Am.  Dec.  697;  TrigaUy 
V.  Memphis,  6  Coldw.  382;  Hogan  v. 
Chattanooga,  2  Tenn.  Legal  Rep.  12.  Accord- 
ingly it  has  been  held  that  statutes  which 
by  direct  CDactment  make  reasonable  regu- 
lations as  to  evidence)  do  not  violate  the 
right  of  trial  by  jury.  Yardley  Case,  95  Tenn. 
563.  34  L.  R.  A.  656;  Illinois  C.  R.  Co,  v.  Cri- 
der,  91  TenD.  489.  New  classes  of  witnesses 
— for  example,  parties  in  civil  suits  and  de- 
fendants in  criminal  cases^-are  admitted,  aud 
this  does  not  violate  the  Constitution  in  letter 
or  spirit.  The  witness  at  best  has  but  a 
scintilla  of  interest,  and  this  goes  to  his  credi- 
bility. The  right  of  trial  by  jury  was  not 
violated  by  the  act  prescribing  that  parties 
must  demand  it  in  order  to  obtain  it.  No 
one  questions  but  that  the  accused  is  enti- 
tled to  a  fair  and  impartial  trial,  but  it  equally 
means  a  trial  under  the  Constitution  and 
law. 

It  is  also  true  that  the  entire  body  of  the  com- 
mon law  as  it  existed  when  the  Constitution 
went  into  effect  was  made  the  law  of  the  land 
by  that  instrument.  MeOvnnis  v.  State,  9 
Humph.  43,  49  Am.  Dec.  697;  THgally  v. 
Memphis,  6  Coldw.  882;  Neelyv.  State,  4  Baxt. 
180.  But  it  was  never  for  a  moment  supposed 
that  these  laws  could  not  be  altered,  amended, 
repealed,  or  added  to  by  subsequent  legislation, 
as  they,  in  their  wisdom,  might  deem  best; 
the  only  restrictions  being  those  thrown  around 
such  legislation  by  the  Constitution. 

Agaiu,  it.  is  said  the  act  is  unconstitutional, 
because  it  is  amendatory  of  the  general  law  on 
the  subject  of  fees  and  costs,  and  yet  does  not 
refer  to  the  laws  thus  amended.  This  is  not 
an  amendatory  act.  It  is  a  new  and  original 
law.  If  it  can  be  held  to  be  a  repealing  law 
or  an  ameodiug  law,  it  is  so  only  by  necessary 
implication,  and  in  such  cases  the  acts  repealed 
or  amended  need  not  be  referred  to  in  the 
caption  or  certificate  of  the  new  law.  Home 
Ins.  Co.  V.  Sfielhy  Counttf  Taxing  Bist.  4  Lea, 
650:  Maney  v.  State,  6  Lea,  218;  Illinois  C. 
R,  Co.  V.  Crider,  91  Tenn.  506;  Knoxmlle  v. 
Lewis,  13  Lea,  181;  State  v.  Yardley,  95  Tenn. 
548,  559,  34  L.  R.  A.  656;  Balletitine  v. 
Pulaski,  15  Lea,  633;  Poe  v.  State,  85  Tenn. 
495;  Hunter  v.  Memphis,  93  Tenn.  571.  We 
are  of  opinion,  therefore,  that  the  act  in 
question  is  free  from  constitutional  objection, 
and  this  court  has  no  power  to  refuse  its  in- 
forcements,  whether  it  is  wise  or  unwise, 
whether  hurtful  or  beneficial,  in  its  tendencies 
and  operations. 

The  judgment  of  the  court  below  is  therefore 
reversed,  and  the  coats  allowed  are  stricken  out 
as  unwarranted  against  the  state  and  county, 
and  the  parties  interested  therein  will  pay  the 
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costs  of  this  proceeding  in  this  court  and  in 
the  court  below. 

Judges     Caldwell*      McAUster*     and 

Beard  concur  in  this  opinion.  Chief  Justice 
Snod£^as8  does  not  concur,  and  states  the 
grounds  of  his  dissent. 

Snodg^asBt  Ch.  J.,  dissenting: 
Aware  of  the  careful  and  painstaking  con- 
sideration this  case  has  received,  and  with  pro- 
found respect  for  the  opinion  of  tbe  majority, 
I  most  earnestly  dissent  from  its  conclusion 
that  the  act  under  consideration  is  a  9on8titu- 
tional  law.  No  less  than  any  one  of  them  do 
I  respect  tbe  expression  of  legislative  will,  and 
recognize  the  freedom  of  that  department  (so 
far  as  the  policy  of  legislation  is  involved)  from 
judicial  interference.  I  have  as  little  inclina- 
tion as  anyone  to  invade  the  legislative  prov- 
ince, or  to  assume  the  power  to  do  so.  The 
people  have  trusted  the  legislature  as  the  resid- 
uary depositary  of  public  wisdom,  and,  ex- 
cept in  those  constitutional  restrictions  which 
tbe  people  have  themselves  Imposed  as  per- 
manent barriers  against  the  possibility  of 
improbable  mistakes  by  the  legislature,  and 
those  natural  barriers  of  reason  against  impos- 
sible legislation,  and  arbitrarily  capricious  ex- 
ercise of  conceded  authority,  tbe  legislature  is 
supreme.  There  is  no  power  to  question  its 
motive,  its  policy,  or  its  wisdom.  I  recognize 
the  fact  that  a  legislature  without  constitu- 
tional control  would  be  practically  omnipotent. 
But  the  people  did  not  turn  loose  any  such  un- 
restrained agency  without  guarding  carefully 
its  power  to  do  irreparable  injury  or  monstrous 
injustice  to  tbe  individual  citizen.  They  real- 
ized that,  while  all  legislatures  are  presump- 
tively wise  and  conservative,  some  would  in 
fact  be  no  wiser  tban  other  ordinary  mortals, 
and  no  more  conservative  than  the  temper  of 
the  times  might  permit,  or  the  hasty  deter- 
mination of  great  questions  occasion;  and 
therefore  limitations  on  legislative  power  were 
in  great  numbers  adopted  in  our  organic  law. 
These  limitations  in  the  Constitution  of  1870 
were  not  experiments.  In  tbe  main  they  were 
reproductions  of  similar  checks  on  legislative 
power  embodied  in  the  Consiitutionsof  1834 
and  1796,  and  correspond  substantially  with 
those  ingrafted  in  the  Constitutions  of  other 
states,  older  and  younger,  and  are  the  safe- 
guards which  human  wisdom  taught,  and  ex- 
perience has  proved  necessary  to  the  preserva- 
tion of  the  rights  of  the  citizen  against  the 
haste,  the  unwisdom,  the  caprice,  or  the  folly 
of  temporary  authority,  lodged  though  it  be 
in  the  selected  legislative  agents  of  tbe  people 
themselves.  Our  theory  of  government  in 
different  departments  as  arranged  in  the  Con- 
stitution is  a  theory  of  checks  and  balances  on 
power  in  favor  of  the  liberty  and  highest 
rights  which  can  be  accorded  to  the  individual. 
To  carry  out  its  purpose,  therefore,  it  is  essen- 
tial that  no  restraint  be  put  by  the  judicial  de- 
partment on  the  legislative  not  demanded  in 
our  organic  law,  and  none  can  be  relaxed 
which  is  so  demanded. 

The  two  departments,  legislative  and  judi- 
cial, have  their  well-defined  limitations  and 
powers.    The  limitations  on  legislative  action 
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were  made  a  subject  of  jadicial  power,  for  these 
limitations  are  only  to  be  declared  and  eo- 
foroed  by  that  department,  speaking  throufirh 
the  Constitution,  but  for  the  public,  and  for 
the  ultimate  public  purpose,  as  it  is  the.con- 
trolling  and  final  one.  Too  much  stress  is 
often  put  upon  the  phrase  *'the  people  speak- 
ing through  their  representatives''  in  reference 
to  legislative  action.  It  is  true  that  they  so 
speak,  but  it  is  equally  true  that  .they  speak 
through  every  other  diepartment  of  the  state 
government,  and  that  the  final  expression  of 
Uieir  will  is  made  in  the  determination  of  the 
validity,  interpretation,  and  construction  of 
law  by  their  judicial  representatives.  All  the 
power  exercised  bv  the  courts  is  that  of  the 
people  vested  in  them  by  the  same  Constitu- 
tioD,  which,  for  wise  purposes  of  government, 
limits  the  scope  of  legislation  and  the  power 
of  their  legislative  representatives.  In  respect 
to  the  declaration  of  law,  the  people,  there- 
fore, speak  first  through  the  legislature,  and 
last  through  the  courts,  as  it  is  in  them  they 
have  vested  the  power,  not  only  of  construing 
acts  of  the  legislature,  but  of  the  Constitution 
itself,  and  enforcing  through  judicial  process 
the  observance  of  their  thus  permanently  de- 
clared will.  What  dire  and  disastrous  results 
would  have  happened  in  this  country  in  nation- 
al and  state  legislation  without  constitutional 
retricttons,  and  courts  wise  enough  and  inde- 
pendent enough  to  enforce  them,  need  not  be 
elaborated  here.  The  courts  have  stood  al- 
ways above  the  work  of  hate  and  haste,  excite- 
ment, passion,  sectional  animosity,  oppression, 
and  folly,  and  limited  its  operation  within  the 
bounds  of  justice  and  conservatism. 

To  them  we  owe  the  fact  that  since  the  late 
war  we  had  neither  executions  nor  confisca- 
tions: that  social  as  well  as  civil  e(}uality  was 
not  forced  upon  a  prostrate  section  of  our 
country,  and  the  rights  of  the  states  destroyed; 
and  it  is  to  the  same  limitations  and  restric- 
tions of  state  institutions  thus  protected  that 
(he  people  of  this  state  owe  their  escape  from 
the  enthralment  which  would  have  followed 
le^lation  to  fund  in  full  the  overwhelming 
debt  fastened  upon  us  by  a  rule  not  our  own, 
which,  when  we  were  represented  in  a  legisla- 
ture of  our  own  choosing  was  made  obligatory 
and  payable,  and  secured  by  a  first  lien  on  pub- 
lic taxes.  It  is  the  fashion  now  to  forget  these 
things  after  they  are  accomplished,  lo  trust 
and  exalt  the  Constitution  when  we  have  no 
other  protection,  and  to  revile  it  when  we  think 
ii  stands  in  the  wav  of  legislation  in  which  it  is 
unwisely  supposed  we  are  selfishly  interested. 
If  it  appear,  as  in  the  case  at  bar,  that  the 
legislation  was  intended  or  calculated  b^  any 
means,  however  oppressive  on  other  individu- 
als, to  reduce  expense  upon  that  proportion  of 
our  people  who  are  taxpayers,  the  appeal  to 
the  Constitution  is  treated  with  contempt  by  a 
large  and  respectable  element  of  the  public. 
The  assumption  is  indulged  that,  as  it  is  less 
expensive,  it  is  necessarily  valid,  and  that  any 
suggestion  to  the  contrary  is  merely  hostility 
to  reform.  Even  here  arguments  are  made 
and  tables  exhibited  showing,  or  supposed 
to  show,  that  the  abuses  under  existing  laws 
have,  in  special  instances,  swelled  the  volume 
of  costs  enormously  in  favor  of  certain  indi- 
vidnals  in  particular  counties.  What  this  can 
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mean  is  a  constitutional  argument  I  do  not 
know,  unless  it  be  intended  to  indicate  that 

present  expense  of  administering  the  crimi- 
nal law  on  account  of  these  abuses  is  so 
great  as  the  law  now  is,  or  was  at  the  time, 
and  for  many  years  before,  the  passage  of  this 

bill,  that  any  substitute  is  lawful.  I  beg  to  say 
that  I  take  no  stock  in  such  arguments  or  tables. 
I  have  no  reason  to  assume  their  correctness, 
but,  so  assuming,  it  only  appears  that  there 
are  abuses  which  need  suppression,  and  which 
can  be  and  should  be  suppressed.  The  law 
was  ample  for  this  purpose  when  they  are  said 
to  have  originated,  and  therefore  the  act  under 
consideration  was  not  required  as  a  remedy. 
There  is  no  reason  why  like  abuses  may  not 
originate  under  it.  The  truth  is.  and  it  would 
best  be  stated  plainly,  the  object  of  the  law 
was  not  the  correction  of  abuses  (though  inci- 
dentally it  might  render  some  of  those  enumer- 
ated unavailing  for  selfish  practices),  but  it  was 
to  take  the  expense  of  criminal  prosecutions  in 
the  main  off  of  the  state  as  such,  and  devolve 
it  upon  a  special  body  of  its  citizens,— those 
who  might  hold  subordinate  places  connected 
with  the  administration  of  the  criminal  law,  as 
clerks.  sheri£F's,  magistrates,  constables,  etc., 
and  those  who  might  chance  to  have  observed 
the  commission  of  crime,  or  be  aware  of 
such  facts  in  relation  to  it  as  would  make  them 
witnesses.  I  earnestly  favor  an  exacting  and 
economical  enforcement  of  law,  now  ample  to 
suppress  all  grievances  complained  of,  but  I 
cannot  reconcile  it  with  my  view  of  the  con- 
stitutional rights  of  the  great  body  of  the  peo- 
ple includedRn  this  classification  to  devolve  on 
them  individually  this  burden  of  service  and 
expense  throughout  the  state,  and  for  all  the 
people  of  the  state,  because  professional  wi^ 
nesses  in  our  larger  cities  have  succeeded  in 
fooling  the  constituted  authorities  out  of  a  few 
hundred  or  a  few  thousand  dollars.  In  the 
great  number  of  counties  of  the  state  no  such 
abuse  exists,  or  is  even  alleged  to  exist.  Their 
witnesses  get  only  the  poor  pittance  of  their 
actual  dues,  and  their  otticers  earn  barely  liv- 
ing salaries  while  doing  faithful  service  to  the 
public.  The  conditions  of  abuse  (doubtless 
much  less  objectionable  than  they  are  made  to 
appear)  are,  at  worst,  exceptional.  They  are 
special,  and  such  as  always,  in  some  form,  ex- 
ist under  the  best  laws  in  great  or  rapidly 
growing  cities,  and  need  special  correction 
where  they  exist,  rather  than  by  sweeping  and 
oppressive  general  legislation  which  deprives 
the  honest  ofiOicers  and  the  nonprofessional 
witnesses  throughout  the  state  of  all  expense 
and  ''compensation.  It  must  not  be  forgotten 
that  the  professional  witness  abuse,  so  loudly 
complained  of,  is  found  in  only  a  few  of  the 
larger  cities  of  the  state.  He  is  a  pest  practi- 
cally unknown  in  the  numerous  country  coun- 
ties, and  because  he  exists  elsewhere  is  no  rea- ' 
son  why  they  should  be  made  to  bear  this  great 
burden. 

Referring  to  it  in  another  aspect,  I  think 
proper  to  call  attention  to  the  averment  that 
this  law  operates  as  a  saving  of  hundreds  of 
thousands  of  dollars.  While  this  is  greatly 
exaggerated,  j'et  let  it  be  admitted  to  the  full 
amount  claimed;  It  only  proves  that  so  great  a 
burden  has  been  taken  off  of  the  taxpaying  part 
of  the  public  and  put  upon  a  number  of  indi- 
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Tiduals  poorly  able  to  bear  it,  and  no  more 
than  all  other  citizens  justly  subject  to  do  so. 
It  appears  in  fact,  however,  that  for  several 
years  the  average  state  cost  per  year  on  this 
account  is  a  little  over  |200,000,  and  it  is 
worthy  of  special  emphasis  here  that  the  pas- 
sage of  this  law  was  followed,  wonderful  to 
relate,  not  by  a  diminished,  but  by  an  in- 
creased rate  o^f  taxation!  The  amount  saved  to 
the  treasury  by  loading  this  great  public  bur- 
den on  a  few  of  its  needy  poor  (who,  in  the 
main  constitute  the  witness  class  and  to  a  large 
extent  the  subordinate  office  holding  class)  is, 
it  would  thus  appear,  devoted  to  other  and 
supposed  better  uses.  I  cannot  speak  of  this 
great  wrong,  which,  in  my  judgment,  it  is,  in 
terms  of  patience.  When  I  contemplate  a 
condition  under  which  the  poorest  citizens 
throughout  the  state  may  be  summoned  and 
dragged  by  compulsory  process  from  remotest 
limits  of  their  own  counties  and  from  all  ad- 
jacent ones  to  the  distance  of  5  miles  from 
place  of  trial,  and  from  term  to  term,  without 
money  or  allowance  by  law  to  defray  expenses, 
and  yet  compelled  to  incur  them  in  order  that 
the  miserable  pittance  heretofore  paid  them 
by  a  great  state  for  that  purpose, — in  order, 
forsooth,  that  this  fund  may  be  used  for  other 
and  better  purposes, — I  bitterly  regret  to  real- 
lize  that  n  Constitution  which  has  been  pro- 
nounced by  the  most  eminent  of  statesmen  as 
the  best  in  the  republic,  and  which  I  have  al- 
ways revered  us  such,  is  powerless  to  prevent 
it.  I  have  never  believed  it,  and,  though  forced 
to  realize  it  now  I  cannot  permit  that  construc- 
tion to  go  unchallenged.  I  am  ofrthe  opioioo, 
yet  unshaken  by  argument  and  the  ably  ex 
pressed  view  of  the  majority,  that  this  particu- 
lar service  and  expense  cannot  be  devolved 
upon  individual  officers  and  witnesses;  that  it 
is  a  taking  of  their  particular  services  and  of 
their  property  for  expenses,  in  violation  of  the 
Constitution. 

An  analysis  of  the  act  under  consideration 
(ict  February  3,  1897)  shows  that  all  fees  and 
expenses  of  certain  officers  and  witnesses  (com- 
pelled to  attend  trials,  incur  expense,  and  ren- 
der services  for  the  slate)  are  disallowed  in  the 
great  majority  of  criminal  cases,  felonies,  and 
misdemeanors,  and  before  both  courts  and 
magistrates.  In  making  this  general  statement 
and  before  proceeding  to  a  more  specific  analy- 
sis and  discussion  of  the  act,  it  is  essential  to 
notice  here  two  general  propositions  in  the 
opinion  of  the  majority.  The  first  is  that  the 
act  does  not  compel  the  service  or  the  incur 
ring  of  expense  on  the  part  of  officers  and 
-witnesses,  and  the  second  that  the  magislrate's 
relation  to  a  criminal  case  is  such  that  he  is  not 
an  important  factor,  and  that  the  denial  of  his 
fees,  so  far  as  they  are  denied,  or  the  allow- 
ance thereof,  so  far  as  they  are  allowed,  and 
without  regard  to  the  terms  upon  which  they 
are  allowed,  can  work  no  injustice  to  a  de- 
fendant. The  first  proposition  results  from 
assuming  that  this  law  is  to  be  treated  as  a  dis- 
tinct and  independent  law,  enacted  alone,  and 
standing  alone.  The  obvious  answer  is  that  it 
is  but  an  addition  or  amendment  to  existing 
laws  left  intact,  and  which  become  parts  of  it 
if  it  stands.  It  can  no  more  be  valid  if  their 
existence  is  destroyed  than  it  could  be  if  the 
courts  were  destroyed,  for  there  would  be 
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nothing  left  to  effectuate  its  operation.  It  ia 
precisely  therefore,  as  if  the  legislature  had 
re  enacted  all  the  existing  provisions  of  the  law 
relating  to  officers,  witnesses,  and  magistrates 
except  that  covering  fees,  and  then  inserted 
this'in  lieu  of  all  legislation  on  that  subject. 
Indeed,  elsewhere  in  the  opinion  the  majority 
so  declares  for,  as  to  the  objection  that  this 
law  is  a  direct  repealing  and  amending  statute 
and  does  not  refer  to  the  laws  repealed  or 
amended.  It  states  that  the  act  is  "a  new  and 
original  law,"  and  cites  a  number  of  cases  on 
that  point  showing  that  such  a  law  but  super- 
sedes all  others  on  the  same  subject  inconsistent 
with  it,  and  takes  their  place  amid  and  as  a 
part  of  the  other  statutes;  thus,  with  them, 
making  up  the  whole  body  of  the  law.  As  to 
the  second  proposition,  concerning  the  magis- 
trate s  inconsequential  relation  to  criminal 
trials,  the  majority  assumes  this  because  it  is 
only  in  submissions  he  acts  finally,  and  when 
he  binds  over  to  court,  in  that  tribunal  he  has 
no  voice.  The  answer  to  this  is  equally  obvious 
and  I  think  equally  destructive.  The  magis- 
trates get  their  primary  fees  only  upon  sub- 
missions, it  is  true;  and  if  we  assume  that  this 
will  never  be  made  an  oppression  to  the  poor 
and  hopeless  by  bringing  about  submissions 
through  deception  or  duress,  still  it  is  ignored 
by  the  majority  that  the  magistrates  are  the 
preliminary  triors  of  those  bound  over.  They 
do  not  bind  over  merely  upon  a  charge,  but, 
if  there  is  no  submission,  hear  the  evidence^ 
and  bind  over  or  not,  as  they  think  proper. 
This  affords  the  chance  and  the  temptation  for 
oppression.  But  passing  this  also  with  a  bare 
notice  and  coming  to  the  proposition  that  ihey 
have  **no  voice"  in  the  trial  court,  I  deny 
wholly  that  they  are  not  factors,  and  affirm 
that  they  can  (and  the  effect  of  this  law  is  to 
induce  them  to  do  so)  make  themselves  most 
important  factors  in  conviction  in  a  large  pro- 
portion of  criminal  cases,  because  they  (assem- 
bled in  county  court)  select  the  men  who  com- 
pose the  grand  juries  which  find  all  indictments 
and  presentments, and  the  traverse  juries  which 
try  all  the  misdemeanors,  and  which,  as  a  rule^ 
are  tendered  along  with  others  in  nearly  all 
special  venires  ordered  from  which  the  felony 
juries  are  made  up. 

Having  disposed  of  these  two  points,  I  re- 
turn to  a  specific  analysis  of  the  act  for  more 
particular  application,  and  to  serve  as  a  basis 
for  such  argument  as  I  wish  to  make  against 
its  constitutionality,  a  clear  understanding  of 
it  being  necessary  to  proper  appreciation  of  the 
objections  on  that  ground.  It  is  entitled  "An 
Act  to  Regulate  and  Restrict  the  Payment  of 
Costs  and  Fees  in  Criminal  Prosecutions,"  and 
has  three  sections.  Taking  them  up  in  in- 
verse order,  and  beginning  with  the  second  (for 
the  third  contains  nothing  but  a  provision  that 
the  act  take  immediate  effect),  we  find  in  it  a 
sweeping  and  general  di.sallowance  of  fees, 
costs,  and  mileage  to  all  witnesses  for  the  state^ 
in  all  cases,  and'  without  regard  to  county  of 
residence,  where  Ihe  witnesses  reside  within  5 
miles  of  the  place  where  attendance  is  required. 
The  1st  section  declares  that  no  fees  or  costs 
shall  be  allowed  against  the  state  or  any  county 
in  favor  of  anyone  (including  here,  or  course, 
both  witnesses  and  officers)  except  as  therein- 
after classified,  and  in  the  classification  pro- 
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^des  for  payment  of  costs  of  prosecution  in  all 
oases  of  conviction,  saving  two  exceptions, — 
one  already  stated  In  the  analysis  of  t^  2,  deny- 
ing costs  to  witnesses  within  5  nailes;  and  the 
other  where  defendant.on  conviction  has  given 
security  for  the  costs,  and  it  cannot  be  made 
out  of  him  and  bis  sureties  on  execution.  It 
provides  further,  for  payment  of  costs  in  eight 
felony  cases, — homicide,  rape,  robbery,  burg- 
lary, arson,  embezzlement,  incest,  and  bigamy, 
— where  the  prosecution  has  proceeded  to  a 
verdict,  whatever  the  verdict  may  be,  whether 
of  conviction  or  acquittal,  and  whether  there 
was  or  not  a  judgment  pronounced  upon  it 
(this,  of  course,  subject  to  exception  of  §  2). 
It  also  provides  for  payment,  as  heretofore  of 
the  compensation  for  boarding  prisoners,  ex- 
penses of  keeping  and  boarding  juries,  com- 
I)ensation  of  jurors,  costs  of  transcripts  in  cases 
taken  by  appeal  or  writ  of  error  to  the  supreme 
<K>urt,  mileage  and  legal  fees  for  removing  or 
conveying  criminals  from  one  county  to  an- 
other, or  from  one  jail  to  another,  and  compen- 
sation and  miil^age  of  witnesses  for  the  state 
required  to  attend  as  such  outside  of  their 
county  where  they  reside  more  than  5  miles 
from  the  place  of  attendance,  and  for  compen- 
sation to  state  witnesses  when  conf  ned  in  jail 
to  secure  their  attendance. 

Having  analyzed  this  act  and  stated  its  effect 
in  the  order  in  which  I  wish  to  consider  it,  I 
return  to  the  consideration  of  the  constitu- 
tional objections  to  its  validity.  Though 
quoted  by  the  majority,  I  deem  it  necessary  to 
restate  in  part,  in  connection  with  the  views  I 
desire  to  express,  the  constitutional  provisions 
assumed  to  be  violated.  The  Bill  of  Rights 
<art.  1,  §  21.  of  the  Constitution)  declares  "that 
no  man's  particular  services  shall  be  demanded 
or  property  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives  or 
just  compensation  being  made  therefor."  The 
"consent  of  his  representatives"  here  can  only 
mean  the  consent  of  anyone  authorized  to 
represent  him  in  yielding  such  service  or  prop- 
erty to  any  demand  or  taking  which  may  by 
law  be  made.  It  cannot  mean,  I  think,  as  ma^ 
possibly  be  implied  from  a  statement  in  this 
connection  in  the  majority  opinion  (though 
nothing  was  predicated  of  it),  the  consent  of 
his  "legislative"  representatives,  because  the 
section  is  itself  a  limitation  on  legislative 
power.  If  it  had  been  intended  to  mean  un- 
less "demanded  or  taken  by  the  legislature," 
it  would  have  been  useless  and  meaningless, 
and  in  lieu  of  It  the  provision  would  have 
been,  "shall  not  be  demanded  or  taken  unless 
the  legislature  demands  and  takes  it."  But  it 
is  useless  to  argue  this  proposition.  If  any 
one  question  has  been  settled,  it  is  that  the 
legislature  cannot  demand  and  take  particular 
services  or  property  (of  any  kind)  for  public 
use  without  consent,  or  just  compensation^ 
and  cannot  take  for  private  use  at  all.  See 
cases  collected  in  note  to  this  section  in  Shan- 
non's Code,  p.  48.  There  is  as  little  difficulty 
in  determining  the  meaning  of  the  conjunction 
* 'or,"  used  in  the  phrase  "consent  of  his  rep- 
resentatives, or  just  compensation  being  made 
therefor."  It  is  the  disjunctive,  to  indicate 
that  the  services  may  hie  demanded  free,  or 
the  property  taken  without  charge,  if  the  per- 
son to  be  affected  by  it,  or  any  representative 
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authorized  to  act  for  him,  consent,  but  that,  if 
he  does  not  consent,  or  refuses  to  consent, 
they  may  he  demanded  or  taken  upon  just 
compensation  being  made  therefor.  Properly 
elaborated  and  changed  to  an  affirmative,  the 
section  would  read:  "The  state  may,  by  act  of 
the  legislature,  demand  for  public  use  the  par- 
ticular services  of  any  person  free,  or  take  and 
apply  his  property  to  public  use  without  com- 
pcn>ation,  if  he,  or  any  person  representing 
him.  authorized  to  d)  so,  consent;  and  it  may 
so  demand  such  services,  and  take  and  apply 
his  property  to  public  use  without  consent,  or 
against  refusal  of  consent,  upon  payment  of 
just  compensation."  In  this  view  it  would 
seem  plain  that  the  services  involved  in  at- 
tending court,  performing  duties  required,  and 
giving  evidence  could  not  be  demanded  bv 
the  state  without  compensation,  or,  to  state  ft 
more  accurately,  denying  compensation  by 
express  provision  of  law.  This  under  the  par- 
ticular service  clause.  It  would  also  seem 
equally  clear  that,  in  addition  to  this  objec- 
tionable demand  of  time  and  service,  the  money 
which  the  officers  and  witnesses  must  pay  for 
fare  if  transported  by  another,  for  pikeage  and 
ferriage  if  they  ride  or  walk,  and  for  expense 
of  boarding  themselves  during  the  service  de- 
manded, which  Is  their  property,  could  not  be 
taken  and  applied  to  public  use  without  coip- 
pensation.  We  need  not  stop  here  to  con- 
sider the  fact  that  time  and  labor  are  property. 
This  is  too  well  settled  for  controversy.  But, 
if  thev  were  not,  the  cousiitutional  clause 
quoted  includes  both  by  apt  words  (for  no 
services  can  be  performed  without  time),  and 
protects  them  equally  and  alike  against  taking 
by  the  state  without  compensation. 
It  would  appear,  therefore,  that  by  the  un- 

?[ualified  language  used  as  to  taking' property 
or  public  use,  and  by  the  natural  construction 
of  the  phrase  "particular  services"  as  applied 
to  the  services  which  may  be  exacted  of  indi- 
viduals, that  both  are  protected  bj  the  plain 
terms  of  this  provision.  But  it  is  said  that 
there  is  something  in  the  meaning  of  the  word 
"particular,"  used  in  connection  with  "serv- 
ices," which  must  be  held  to  disentitle  these 
citizens  suing  in  this  case  to  this  protection, 
because  the  "services"  they  rendered  are  not 
the  "particular"  services  intended  to  be  pro- 
tected; that  the  services  of  officers  and  wit- 
nesses, *  'such  as  may  be  required  of  all  citizens 
or  officials  by  general  or  valid  special  laws," 
are  "ordinary"  and  not  "particular,"  and  may 
be  taken  without  compensation.  This  is  illus- 
trated by  the  case  of  a  physician,  who,  it  is 
said,  may  be  compelled  to  testify  Vi^ithout  com- 
pensation, but  cannot  be  compelled  to  examine 
into  the  matter  inquired  about,  and  then  testify; 
and,  indeed,  just  such  a  case  in  Indiana  actu- 
ally arose,  and  was  so  decided.  But  in  my 
judgment,  speaking  with  due  respect  for  that 
court,  it  frittered  away  a  great  constitutional 
principle  over  a  controversy  about  nothing, 
for  the  court  flnaUy  held,  in  effect,  that  the 
clause  did  not  cover  services  which  might  be 
demanded  under  the  police  or  sovereign  power 
of  the  state,  and  that  witnesses'  services  were 
such  because  they  were  "such  as  any  individ- 
ual was  bound  to  render  when  called  upon  for 
the  public  welfare.''  If  their  theory  be  true, 
their  conclusion  was  erroneous,  because  under 
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that  i)ower  any  services  may  be  demanded, 
and  any  property  taken  or  destroyed,  without 
compensation.    As  justly  said  by  counsel  for 
defendants:     ^'Strange  as  it  may  appear  to 
some,  there  is  a  power  of  sovereignty  not  lim- 
ited by  and  superior  to  any  written  Constitu- 
tion.    It  is  the  power  of  state  preservation. 
It,  so  far,  has  found  expression  only  in  the 
assertion  and  exercise  of  those  powers  known 
as  war  powers,  police  powers,  taxation,  and 
eminent   domain."     Randolph,    Em.    Dom. 
§5§  8,  9.  28,  24;    Prentice,  Pol.  Powers,  ^  6; 
Mills,  Em. Dom.  2ded.  §  9;  Miller  v.  Horton, 
152  Mass.  540,  10  L.  R.  A.  116;  Tiedeman. 
Pol.   Power,   ^  42;    Markham  v.  Brown,   37 
Ga.  277,  92  Am.  Dec.  73.     These  are  the  great 
reserved  powers  of  the  state.     Chfeago,  B.  <&  Q. 
R  Co,   V.  State,  Omaha,  47  Neb.  549.    Not 
uncontrollable   or   despotic,    but   practically 
controlled  alone  by  the  wisdom  and  justice  of 
the  judges,  "subject  to  the  discretionary  coer- 
cion of  courts  (1  Vent.   66)  to  the  judicial 
determination    of    its    appropriate     limits." 
People  V.  Budd,  117  N.  Y.  15,  5  L.  R.  A.  559. 
Like  the  attempt  to  define  **due    process  of 
law,"  it  comes  at  last  to  the  gradual  process  of 
judicial  inclusion  and  exclusion.     Davidson  v. 
Jfew  Orleans,  96  U.  S.  97-104,  24  L.  ed.  616-619. 
This  is  a  well- recognized  power,  and  nowhere 
more  fully  than  in  this  sitLie{Thetlan  v.  Porter, 
14fLea,  626,  52  Am.  Kep.  173),  but  it  is  a  distinc- 
tion acd  not  an  exception  to  the  constitutional 
inhibition  we  are  considering.     It  is  not  a  ques- 
tion of  what  services,  * 'particular"  or  other- 
wise, may  be  taken  under  these  sovereign  pow- 
ers outside  and  above  the  Constitution.     It  is 
a  question  of  what  the  purpose  of  the  taking 
is.     So,  in  the  case  cited  {Theilan  v.  Porter,  14 
Lea,  626,  52  Am.  Rep.  173)  it  is  said:   '^But 
this  inhibition  has  no  application  as  a  limita- 
tion of  the  exercise  of  those  police  powers 
which  are  necessary  to  the  safety  and  tran- 
quillity of  every  well  ordered  community,  nor 
of  thai  general  power  over  private  property 
which  is  necessary  for  the  orderly  existence  of 
all  governments."    This  was  a  case  of  the 
destruction  of  private  property  without  com- 
pensation, because  it  was  unhealthy  and  a 
nuisance,  and  the  state's  right  to  do  it  or  per- 
mit it  to  be  done  by  a  municipality  was  up- 
held and  justified  upon  authority.     It  was 
rested  upon  the  principle  announced  by  Chief 
Justice  Shaw,  and  his  opinion  quoted  to  this 
effect:    * 'Every  holder  of  property,  however 
absolute  his  title,  holds  it  under  the  implied 
liability  that  his  use  of  it  shall  not  be  injurious 
to  others,  nor  to  the  rights  of  the  community. 
If  it  be  hurtful,  be  is  restrained,  not  because 
the  public  makes  any  use  of  it,  or  takes  any 
benefit  or  profit  from  it,  but  because  his  own 
use  would  be  a  noxious  use."     Com,  v.  Alger, 
7  Cush.  84.    It  cannot  be  doubted  that  in  such 
a  case  physicians  could  have  been  compelled  to 
examine  it,  and  furnish  evidence  of  its  condi- 
tion for  the  public  good.      So,   I  think,   it 
clearly  appears  that  the  Indiana  court,  in  hold- 
ing that  such  services  could  not  be  taken  be- 
cause "particular"  or  '^extraordinary,"  mis- 
conceived and  misapplied  the  rule  relating  to 
sovereign  power.     That  court  assented  to  the 
taking  of  the  witness's  service— "ordinary  serv- 
ice"—under  the  rule  suggested,  but  denied  its 
application  to  the  very  act  to  which,  as  to  all 
others,  it  did  apply,— to  the  taking  of  extra- 
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ordinary  or  special  service.  With  such  a  mis- 
conception I  respectfully  insist  they  misap- 
plied the  rule  in  the  leading  case  cited  by  the- 
majority,— /jwoeZ  v.  StaU,  8  Ind.  467.  There 
it  was  held  directly;  but  in  holding  it  tbe- 
court  stated  the  rule  regarding  sovereigik 
power,  and  justified  its  decision  in  this  languages 
"It  is  as  much  the  duty  and  interest  of  every 
citizen  to  aid  in  prosecuting  crime  as  it  is  to- 
aid  in  subduing  any  domestic  or  foreign  enemy; 
and  it  is  equally  the  interest  and  duty  of  every 
citizen  to  aid  in  furnishing  to  all,  high  and 
low,  rich  and  poor,  every  facility  for  a  fair 
and  impartial  trial  when  accused;  for  none  is- 
exempt  from  liability  to  accusation  and  trial. 
These  are  matters  of  general  interest  and  pub- 
lic concern, — are  vital,  indeed,  to  the  very 
existence  of  free  government,  and  render  the 
services  of  witnesses  on  such  occasions  mattera 
of  general  public  interest,  and  not  particular, 
in  the  sense  of  the  Constitution."  The  other 
Indiana  cases  cited  followed  this,  and  were 
based  upon  it. 

The  Oregon  court,  in  the  case  cited  by  the 
majority  {Daly  v.  Multnomah  County,  14  Or. 
20),  in  a  brief  opinion  simply  adopted  the  view 
of  the  Indiana  court,  and  in  the  exact  language 
of  its  expression,  thus  practical Iv  making  but 
one  judicial  exposition  of  the  law;  and  thia 
demonstrably,  if  not  confessedly,  upon  the  ap- 
plication of  a  principle  wholly  outside  of  the 
constitutional  clause  under  consideration. 

These  precedents,  I  respectfully  insist,  there- 
fore, go  for  nothing.  There  are  no  others. 
The  question  was  not  involved  in  the  Tennes- 
see case  cited  {Neely  v.  State^  4  Baxt.  174), 
which  uses  somewhat  the  same  language,  for 
there  the  point  in  judgment  was  whether  the 
legislature  could  pass  a  constitutional  law  tax- 
ing the  losing  party  with  jury  fees.  It  was 
held  it  could  not.  What  was  said  outside  of 
this  was  pure  dictum,  was  not  matter  involved, 
argued,  or  considered,  and  is  entitled  to  n& 
weight  as  authority.  The  other  Tennessee  casea 
were  not  in  point.  Washington  v.  NasliviUe,  1 
Swan,  180.  was  a  case  involving  the  police 
power  of  the  state,  and  the  cases  in  3  Heisk. 
[Wright  v.  State,  256],  and  5  Baxt.  [Bouse  v. 
Whitis,  690],  were  sui  generis,  to  which  no  law 
iq  particular  was  applied.  They  were  casea 
holding  that  a  lawyer  might  be  required  to  de- 
fend a  prisoner  or  act  as  guardian  ad  litem  for 
a  minor  without  compensation,  and  put  upon 
the  ground  that  "where  a  lawyer  takes  his 
license  he  takes  it  burdened  with  these  honor- 
ary obligations."  It  was  expressly  held  that 
the  constitutional  clause  we  are  considering- 
had  no  application,  and  it  was  not  pretended 
that  the  service  was  demanded  under  the  sov- 
ereign power.  It  seems  to  have  been  assumed 
to  be  an  obligation  of  honor  and  duty  resting 
on  him  as  an  officer  of  the  court  to  obey  its  or- 
ders to  defend  the  helpless.  The  majority, 
puttiner  it  this  way,  say:  "As  sheriffs  and  clerks 
are  officers  of  the  court,  so  may  they  be  re- 
quired to  render  services,  and  so  do  ihev  take 
their  offices  (as  the  lawyer  takes  his  license) 
burdened  with  similar  conditions  and  require- 
ments." This  view  is  erroneous  in  several  re- 
spects: First.  They  are  not  required  by  this 
law  to  render  similar  services;  they  are  not  to> 
defend  a  few  of  the  helpless,  but  to  aid  in  the 
prosecution  of  nearly  all  criminals  without 
compensation.    It  cannot  be  doubted  that  law- 
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yen  could  not  be  required  to  perform  Buch 
services  without  compensation.  Second.  Tbey 
are  not  officers  of  the  court  in  the  sense- that 
lawyers  are.  They  do  serve  before  courts,  it 
is  true;  they  are  officers,  and,  in  a  sense,  are 
officers  of  court;  but  they  are  constitutionally 
elected  officers  of  the  counties  in  which  they 
serve,  and  are  given  by  law  and  by  constitu- 
tional requirement  fees  of  office;  for  when  the 
election  of  these  officers  was  provided  for  by 
the  Constitution  without  fixing  salaries  it  was 
implied  that  they  were  to  hold  them  substanti- 
ally as  they  had  always  been  held,  and  to  ren- 
der service  in  them  with  their  general  func- 
tions and  the  material,  if  not  particular, 
amounts  of  compensation  unimpaired.  Legis- 
lative acts  are  void  which  attempt  to  take  from 
constitutional  officers  defunctions  or  the  sub- 
stantial emoluments  of  office.  State,  Kennedy, 
V.  BruTut,  26  Wis.  412,  7  Am.  Rep.  84:  King 
V.  Hunter,^  N.  C.  608,  6  Am.  Rep.  754;  Pope 
V.  Fhifer,  3  Heisk.  682;  Warner  v.  People,  2 
Denio,  272,  48  Am.  Dec.  740.  I  regret  that 
the  length  to  which  this  opinion  must  be  ex- 
tended forbids  quotation  of  these  cases.  They 
should  be  read  in  connection  with  it,  to  appre- 
ciate the  full  force  and  merit  of  the  proposition 
they  are  cited  to  sustain.  Compensation  to 
these  officers  was  always  a  matter  of  legal  pro- 
vision and  of  right.  The  lawyer's  compensa- 
tion was  never  a  matter  of  legal  provision,  and 
onlv  of  later  years  a  matter  of  right.  He  once 
took  his  license  burdened  with  the  "honorary 
obligation"  of  rendering  all  service  free.  It  is 
no  great  deprivation  that  his  present  right  and 
custom  to  charge  for  his  services  should  re- 
main yet  burdened  by  the  obligation  to  serve 
the  helpless  free  when  ordered  to  do  so  by  the 
courts.  But  if  the  case  was  authority  for  de- 
priving clerks  and  sheriffs  of  their  fees,  and 
taking  their  services  without  compensation,  it 
avails  nothing  as  an  authority  in  this  case.  If 
the  decision  needs  the  support  of  this  author- 
ity, it  must  fall,  because,  confessedly,  justices 
or  the  peace  and  witnesses  are  not  officers  of 
the  court,  and  the  principle  could  not  sustain 
the  law  construed,  because  that  law  deprives 
these  also  of  compensation. 

Nor  do  the  cases  holding  that  citizens  may 
be  compelled  to  serve  in  the  militia  or  work  on 
public  roads  without  compensation  help  the 
decision.  The  right  to  the  first  service  with- 
out compensation  is  clearly  a  right  of  sov- 
ereignty under  the  war  power.  If  the  citizen 
can  be  compelled  by  the  stale  to  serve  in  war, 
he  may  be  required  to  prepare  for  such  service 
in  peace;  and  the  right  to  the  second  was  prob- 
ably asserted  on  the  same  principle.  When 
first  this  service  was  required,  the  country  was 
a  wilderness,  and  its  inhabitants,  without 
roads,  were  beset  by  foes,  native  and  foreign. 
The  object  of  opening  and  guarding  a  great 
highway  through  this  territory  (now  slate) 
from  Clinch  Mountain  to  Nashville  was  made 
the  subject  of  legislation  by  North  Carolina  in 
1786,  and  a  battalion  organized  for  this  pur- 
jKwe  among  others.  N.  C.  Acts  1786,  chap.  1, 
g  15.  In  this  and  like  manner  originated  the 
work  of  building,  guarding,  and  working 
roads,  when  the  country  was  new.  It  was 
freely  accepted  as  proper  then.  The  system, 
with  modifications,  continued,  and  became  an 
unquestioned  one.  The  emergent  sovereign 
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necessity  long  since  ceased,  but  the  system  was 
established,  and  continues  without  objection. 
The  necessity  having  passed,  it  is  no  longer 
justifiable,  perhaps,  but  it  is  recognized  and 
continued.  Properly,  now,  it  is  supported  by 
no  well-recognized  principle.  It  is  certainly 
not  to  be  extended  or  used  as  a  precedent  for 
innovations  upon  the  Constitution,  or  in- 
fractions of  settled  limitations  on  legislative 
power. 

After  all,  the  validity  of  the  law  involved  in 
the  case  before  us  must  depend  on  whether  the 
services  demanded  are  such  as  may  be  de- 
manded under  any  sovereign  power  suggested, 
or  whether  they  are  particular  services,  which 
cannot  be  demanded  for  public  use  under  the 
Constitution.  The  majority  treats  the  word 
"particular"  as  "peculiar"  or  "extraordinary." 
That  it  should  have  this  or  any  other  meaning 
iSj  as  I  think  has  been  shown,  wholly  immate- 
rial, but  I  most  earnestly  insist  that  this  is  an 
erroneous  interpretation  of  the  word  as  used  in 
the  Constitution.  Its  primary  meaning  in  single 
words,  as  defined  by  Mr.  Webster,  is  "sepa- 
rate," "sole,"  "single,"  "individual."  "spe- 
cific." Its  secondary  signification  of  "pecu- 
liar," adopted  by  the  majority,  is  not  "peculiar" 
in  the  sense  of  "extraordinary,"  implied  by 
them,  as  illustrated  by  reference  to  ordinary 
and  extraordinary  services  of  physician.  Mr. 
Webster  does,  indeed,  give  this  as  one  of  its 
secondary  meanings,  but  in  this  connection: 
"Of  or  pertaining  to  a  single  person,  class,  or 
thing;  belonging  to  one  only;  not  general;  not 
common;  hence,  personal,  peculiar,  singular. 
*Thine  own  particular  wrongs.* " 

In  this  sense  "peculiar"  is  made  to  mean 
"one's  own,"  and  this,  too,  is  the  primary 
meaning  of  "peculiar"  as  he  elsewhere  defines 
this  word.  Why  shall  we  look  for  secondary 
meanings  at  all,  and  why  is  it  necessary  to 
give  such  secondary  meaning  another  not  al- 
lowable its  own  primary  definition,  to  destroy 
the  application  of  this  beneficent  constitutional 
provision.  It  must  mean,  and  in  my  opinion 
it  can  mean,  nothing,  in  the  place  employed, 
but  individual,  specific,  and  separate  service, 
in  contradistinction  to  that  general  service 
which  might  be  required  of  all  citizens  under 
the  sovereign  power, — say,  in  case  of  insur- 
rection or  invasion.  The  limit  must  be  placed, 
the  line  of  distinction  drawn,  somewhere.  If 
not  here,  where  can  it  be?  If  the  view  of  the 
majority  be  correct,  that  it  means  any  service 
to  the  state  in  the  way  of  witnesses,  jurors, 
etc.,  then  it  extends  to  all  service  the  state  re- 
quires, including  the  highest  as  well  as  subor- 
dinate official  service;  and  every  citizen  may 
be  required  to  serve  the  state  in  every  capacity 
without  compensation,  and  not  only  to  serve 
the  state,  but  to  bear  his  own  expenses  while 
doing  so. 

The  fundamental  error  in  the  majority  opin- 
ion is  in  classifying  the  service  of  officials  and 
witnesses  as  "sovereign"  iostead  of  "govern- 
ment service;"  as  service  required  in  emergent 
conditions  of  the  government's  life,  and  there- 
fore belonging  to  the  sovereign,  instead  of 
service  performed  in  the  usual  administration 
of  public  affairs,  and  therefore  to  be  performed 
only  under  the.  Constitution,  and  only  to  be 
required  under  the  Constitution  and  upon  its 
terms,  and  not  under  the  reserved  power,    if 


144 


Teknkssbk  Supbeme  Court. 


May, 


this  be  not  true,  what  is  the  meaning  of  the 
phrase,  ^'applied  to  public  use"  in  the  provi- 
-sion  declaring  that  ''particular  services  shall 
not  be  demanded  or  property  taken  or  applied 
to  public  use"  without  compensation?  It  was 
not  to  guard  againat  its  application  to  private 
use.  It  cannot  be  taken  for  private  use  at  all. 
It  was  to  provide  against  its  taking  for  public 
use.  and  it  does  so  in  the  most  expreas  terms 
possible.  To  give  the  phrase  any  meaning,  it 
must  be  held  to  prevent  the  "application"  of 
individual  services  or  property  to  the  ordinary 
service  of  the  government,  and  such  unques- 
tionably is  its  prosecution  of  criminals,— its 
administration  of  law.  These,  indeed,  are  the 
-ordinary  purposes  for  which  government  is 
ortjunized.  They  are  public,  important,  neces- 
-sary  purposes,  it  is  tiue,  but  at  last  they  are 
but  the  usual  and  ordinary  purposes  of  govern- 
ment. They  are  not  emergent,  they  are  not 
lilie,  they  do  not  belong  to  the  class  relating  to 
war,  famine,  pestilence,  and  other  extraordi- 
nary conditions,  when  the  necessity  of  the  gov- 
ernment, like  it  is  said  of  necessity  in  the  ab- 
stract, *'knowsno  law."  It  is  true  it  is  a  public 
purpose  to  convict  a  criminal,  but  it  is  equally 
true  it  is  a  public  purpose  to  keep  a  criminal 
in  conilnement  as  a  punishment  for  crime,  and 
to  protect  the  community.  If  the  services  of 
the  citizen  can  be  taken  to  convict,  they  may 
be  taken  to  guard  and  keep,  the  prisoner;  and, 
indeed,  they  may  be  taken  for  all  public  pur- 
poses, and  the  constitutional  provision  made  a 
mockery.  The  only  rule  ihat  can  save  it  is 
that  which  holds  it  applicable  to  all  usual,  or- 
dinary government  service,  and  inapplicable 
when  those  extraordinary  emergencies  arise 
which  call  for  the  resistless  power  of  sover 
eigniy  over  and  above  any  law,  when,  as  in 
<;ase  of  troubles  like  that  of  war,  all  laws  are 
silent. 

But,  again,  if  there  was  any  controversy  as 
to  the  services  which  can  be  taken  because  of 
the  use  of  a  qualifying  word,  there  can  be 
none  as  to  the  "property."  The  language  of 
the  Constitution  in  reference  to  it  is  not  "parti- 
cular" property,  but  "property,"  any  prop- 
erty, in  reference  to  the  takhig  of  which  this 
inhibition  speaks.  So  the  cases  on  the  con- 
struction of  the  word  "particular"  could  not 
support  the  opinion,  because  this  law  takes  not 
only  the  services,  but  the  money,  of  officers 
and  witnesses  required  to  pay  tlieir  traveling 
and  boarding  expenses  while  attending  court 
and  rendering  the  services  taken,  whether  they 
be  "particular"  in  the  sense  used  in  the  major- 
ity opinion  or  not.  If  the  act,  therefore,  was 
not  invalid  because  of  taking  the  services,  it 
would  be  on  account  of  taking  the  property, 
for,  to  be  valid  at  all.  it  must  be  valid  against 
both  inhibitions. 

So  far  I  have  been  considering  this  consti 
tutional  provision  in  disconnection  from  all 
others  but,  if  both  propositions  maintained 
here  are  erroneous*  and  such  services  and  prop- 
erty as  are  involved  in  this  case  might  betaken 
by  a  proper  law  under  this  clause  of  the  Con 
fititution,  or  despite  its  prohibition,  if  it  stood 
filone.  then  I  insist  that  they  could  not  be  taken 
by  this  act,  because  the  taking  and  application 
thereof  on  its  terms  violate  other  provisions  of 
the  Constitution  preserving  and  guaranteeing 
to  a  defendant  the  right  of  inviolate  trial  by 
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an  impartial  jury.  In  other  words,  if  the 
state  can  demand  and  take  such  services  and 
property  as  has  been  done  here  absolutely  and 
without  compensation,  and  apply  them  to  the 
public  use.  without  more, — as,  for  illustration, 
if  it  can  require  all  officers  and  witnesses  to 
serve  the  state  in  such  capacity,  and  pay  their 
own  expenses,  without  compensation  in  any  or 
all  cases. — it  cannot  do  it  on  terms  of  this  law, 
which  offer  a  compensation  for  such  service 
and  property  only  to  accomplish,  and  when  it 
accomplishes  a  conviction,  and  thus  encumber 
and  embarrass  the  right  of  trial  by  jury  with 
conditions  which,  in  their  practical  operation, 
impair  or  violate  that  right,  or  obstruct  its 
free  and  full  enjoyment.  This  court,  in  con- 
struing another  constitutional  provision  in- 
volved in  this  case,  and  to  be  considered  later 
on,  said:  "Another  essential  to  the  validity  of 
every  legislative  classiti cation,  whether  it  be 
made  under  art.  11,  §  8,  or  under  art.  1,  t5  8, 
is  that  it  must  not  violate  any  other  provision 
of  the  Constitution,  whether  such  provision  be 
expressed  or  implied."  Stratton  Claimants  y. 
Morris  Claimants,  89  Tenn.  535,  12  L.  R.  A, 
70,  that  is.  that  though  an  act  might  be  valid 
per  se,  if  authorized  by  one  provision,  it  would 
not  be  valid,  thoush  so  authorized,  if  not 
framed  to  be  unobjectionable  under  every 
other. 

The  only  answer  to  all  this  which  we  find 
in  view  of  the  majoriiv  is  that  there  is  no  pro- 
vision in  the  Constitution  for  impartial  officers 
and  impartial  witnesses.  Granted:  but  this  ia 
not  the  question  for  determination.  It  is 
freely  conceded  that  iht-re  may  always  exist 
partiality  in  both,  as  a  natural  human  senti- 
ment; but  what  I  am  combating  is  the  con- 
stitutional right  of  the  legislature  to  make 
them  so  by  terms  of  law, — to  provide  for  it  in 
the  face  of  the  constitutional  provision  for  an 
impartial  trial.  Heretofore,  when  any  special 
reason  for  partiality  appeared  in  an  officer,  it 
was  held  that  the  constitutional  provisions, 
followed  in  legislative  acts,  were  ample  to  ex- 
clude him  from  acting;  and  in  the  Clapp  Case 
[94  Tenn.  18oJ,  it  was  held  that  where  the 
sheriff  was  intere-'-ted  in  the  result  (as  an  acci- 
dent) the  defi'ndani's  right  to  a  fair  and  im- 
partial trial  was  violated,  and  there  was  in  the 
meanincr  and  spirit  of  these  provisions  of  the 
Constitution  abundant  power  to  declare  it,  and 
protect  the  defendant.  Now.  when  made  in- 
terested and  partial,  by  terms  of  law,  we 
hold  that  defendant  is  not  entitled  to  protec- 
tion. The  same  argument  applies  m  respect  to 
witnesses.  I  am  not  contending  that  the  Con- 
stitution or  any  former  laws  made  impartial 
witnesses.  The  law  never  did  create  or  require 
impartial  witnesses.  But  what  I  am  contend- 
ing is  that'  the  Constitution  does  not  permit,  in 
fairness  and  justice  to  the  citizen,  that  the  legis- 
lature shall  make  them  partial  by  terms  of 
law  by  bidding  for  the  service  of  conviction. 
This  point  has  been  expressly  decided.  In  the 
case  already  rt^f erred  to,  in  which  it  was  said, 
but  not  decided,  that  a  juror  could  be  com- 
pelled to  serve  without  compensation,  it  was 
directly  held  that  this  could  not  be  done  upon 
conditions  which  impaired  the  right  to  such  a 
trial.  I  quote  from  that  case:  "The  Bill  of 
Rights  [^article  1  of  the  Constitution]  guarantees 
to  all  citizens  the  right  of  trial  by  jury,  unim- 
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paired  and  without  TiolatioD.  This  maaifestlv 
means  that  the  right  shall  never  be  embarrassed 
or  encumbered  with  conditions  which,  in  their 
practical  operation,  may  impair  or  violate  the 
free  and  full  enjoyment  of  the  right."  Neely 
V.  State,  4  Baxt.  184.  This  was  on  the  point  in 
Judgment,  and  the  only  one  for  which  the  case 
is  authority.  Lauisvtfle  d  N,  E.  Co.  v.  David- 
son County  Ct.  1  Sneed,  689,  695,  62  Am.  Dec. 
424.  The  guaranty  to  the  citizen  that  the 
right  of  jury  trial  shall  remain  inviolate,  and 
that  he  has  the  right  to  be  heard  in  his  case  by 
Jiimself  and  counsel,  before  an  impartial  jury, 
would  be  a  hollow  mockery  if  it  did  not,  by 
unavoidable  implication,  express  that  he  was 
.guaranteed  such  a  hearing  and  such  an  invio- 
late trial  by  such  a  jury  as  was  itself,  in  its^ 
formation,  in  all  the  elements,  and  in  all  the 
conditions  of  its  relation  to  results,  fair  and 
impartial;  and  so  I  deny  that  the  expression  in 
the  Glapp  Cane  (which  is  but  a  reiteration  of 
similar  expressions  scattered  through  all  pre- 
ceding opinions),  that  a  fair  and  impartial  trial 
is  guaranteed  to  a  defendant  under  the  Con- 
iitltution  and  the  laws  (meaning  laws  whose 
'enactment  was  compelled  by  its  provisions)  is 
a  misuse  of  terms,  or  expresses  more  strongly 
than  the  Constitution  itself  does  this  precise 
proposition.  It  is  but  the  formulation,  in 
other  words,  of  exactly  the  same  meaning  of 
that  guaranty  of  a  fair  and  impartial  trial 
vhich  the  Constitution  makes;  and  I  most 
'earnestly  dissent  from  any  interpretation  or 
construction  which  denies  for  any  purpose  of 
argument  or  decision  that  our  Constitution 
does  not  expressly  and  without  the  aid  of  any 
•*law"  or  "laws"  secure  such  primal  and  ines- 
timable right  of  freemen  in  their  litigations 
with  the  state  or  between  each  other.  The 
right  of  a  fair  and  impartial  trial,  said  this 
<iourt  in  the  Neely  Case,  already  quoted,  is  one 
which  can  "never  be  embarrassed  or  encum- 
^red  with  conditions  which,  in  their  practical 
-operation,  may  impair  or  violate  the  free  and 
full  enjoyment  of  the  right."  In  that  case— 
and  I  am  pleased  to  select  it  because  it  is  the 
principal  Tennessee  case  on  which  the  majority 
relies— it  was  held  that  the  taxation  of  jury 
costs  against  the  losing  party  violated  the  citi- 
zen's right  to  a  fair  and  impartial  trial.  What 
have  we  here  under  ternos  of  the  law  we  are 
considering?  The  state  arranges  the  machin- 
ery for  the  trial  of  a  defendant.  It  gets  in 
readiness  to  secure  him  that  fair  and  impartial 
trial;  how?  First.  By  directing  the  sheriff 
•{who  has  arrested  defendant,  and  lodged  him 
in  prison,  or  taken  his  bond  for  appearance, 
summoned  the  witnesses,  and  thus  accumu- 
lated costs  in  the  ofScer's  favor)  to  summon 
this  (to  be)  impartial  jury.  Second.  By  de- 
Tolving  upon  the  clerk  (who  has  issued  the 
warrant  and  subpoenas,  and  entered  essential 
orders  relating  to  the  case,  whereby  costs  have 
accumulated  in  his  favor)  the  duty  of  making 
provision  for  drawing  this  impartial  jury,  and 
making  all  the  entries  in  respect  thereto  down 
to  final  judgment.  Third.  By  turning  this 
jury  over  to  an  officer  to  be  attended  from 
3ay  to  day  until  verdict,  who  may  also  have 
coats  dependent  upon  the  result  of  the  trial. 
Fourth.  By  bringing  all  state  witnesses  be- 
fore the  court  from  every  quarter  of  the 
•county  in  which  the  trial  is  had  and  6  miles 
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beyond,  to  give  evidence,  and  then  "by  terms 
of  law"  assuring  them  all  that  for  their  services 
in  the  case  upon  conviction  they  shall  be 
specially  compensated, — if  they  convict  they 
shall  be  paid;  if  they  acquit  they  shall  not  only 
not  be  paid,  but  shall  be  denied  expenses. 
Thus,  by  a  state  reward,  is  leagued  against  a 
defendant  the  men  who  summon  and  guard  his 
jury,  who  provide  for  its  drawing  and  keep 
the  record  of  his  trial,  and  who  give  evidence 
against  him,  and  whose  combined  fees  and 
expenses  in  particular  cases  may,  and  often  do, 
amount  to  hundreds,  and  sometimes  thousands, 
of  dollars. 

The  state  says:  '*I  summon  you  to  trial.  I 
invite  you  to  a  fair  and  impartial  trial.  Behold 
the  sheriff  who  arrested  and  committed  you, 
who  summoned  the  witnesses  and  the  panel 
from  which  you  are  to  select  your  triors, — the 
final  judges  on  whose  decision  hangs  your  liber- 
ty or  life,— the  clerk  and  the  officers  of  court 
and  the  witnesses.  I  have  promised  them  all 
payment  only  on  condition  that  they  convict 
you.  Take  your  seat.  If  you  think,  against  the 
facts  of  the  case,  against  the  usual  human  bias 
in  disfavor  of  a  man  or  woman  charged  with 
a  criminal  offense,  in  the  distress  ofttimes  of 
poverty  and  fricndlessness,  the  embarrassment 
and  odium  of  imprisonment,  you  can  defeat 
this  combination  of  selfish  interest  and  law- 
created  league  against  you,  proceed  to  do  it, 
and  attest,  with  constitutional  reverence,  that, 
considering  your  desperate  chances,  you  have 
had  a  fair  trial,— as  fair,  at  least,  as  that  of 
running  the  gauntlet." 

In  this  connection  I  note  that  the  majority 
lays  special  stress  in  favor  of  the  fairness  of 
the  trial  under  the  present  law,  because  the 
sheriff's  fees  for  summoning  the  special  panel 
are  not  taxed  to  the  defendant,  but  are  paid 
out  of  the  treasury.  It  is  true  that  under  that 
act  of  1882  such  cost  is  taxed  to  the  county. 
Whether,  under  the  general  provisions  of  the 
act  under  consideration,  providing  that  in  the 
majority  of  criminal  cases  no  costs  shall  be 
taxed  to  the  state  or  county,  and  only  as  a  re- 
sult of  verdict  of  conviction  in  others,  this  law 
of  1882  is  repealed,  it  is  not  necessary  to  deter- 
mine here.  Let  it  be  granted  that  it  is  not  af- 
fected by  the  act  we  are  construing,  and  that 
this  part  of  the  sheriff's  costs  is  not  dependent 
upon  the  result  of  the  prosecution;  this  is. the 
smallest  item  in  bis  account  in  such  cases. 
The  act  of  1882  gives  only  5  cents  for  the 
summoning  of  each  juror  ordered  in  special 
venire,  while  for  all  other  services  in  the  case 
a  much  larger  charge  is  provided  for,  and 
expressly  the  compensation  for  these  serv- 
ices is  so  dependent.  If  the  law  would  be 
objectionable  with  that  in  it,  as  seems  to  be 
implied  from  the  reference  to  it  in  the  majority 
opinion,  it  is  impossible  to  see  why  it  is  not  so 
with  the  more  largely  compensated  service  in 
the  case  so  dependent.  The  same  suggestion 
is  made  .as  to  the  officer  attending  the  jury. 
The  majority  assumes  this  is  paid  as  hereto- 
fore, because  the  expenses  of  ''keeping  and 
boarding"  juries  is  provided  for  in  the  act.  I 
think  it  clear  that  this  expression  has  reference 
only  to  payment  of  jury  expenses  proper, — 
that  is,  if  they  are  but  supplied  with  food, 
their  "boarding"  expenses  are  paid;  if  they 
are  kept  and  furnished  lodging,  this  expense 
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of  '*keepiDj^'  too  is  paid;  and  hence  the  entire 
expense  of  "keeping  and  boarding"  is  pro- 
vided for.  This  is  demonstrated  by  an  exam- 
ination of  former  statutes  on  subject  of  jury 
board. 

The  first  used  the  term  "boarding  and  find- 
ing." Code,  g  4082.  In  the  others  the  word 
*'keeping"  is  used  as  the  term  for  "boarding." 
Mill.  &  y.  Code,  §  6454.  This  was  the  act  of 
1859-60,  chap.  6,  p.  4,  §  2,  and  was  amended 
by  an  act  which  in  its  caption  used  only  the 
term  "boarding,"  and  in  the  body,  as  express- 
ing it,  the  word  "keeping."  In  the  succeed- 
ing section  the  bill  of  person  authorized  to  re- 
ceive it  was  to  be  for  "boarding."  Shannon's 
Code,  §§  7607,  7608;  Acts  Ex.  Sess.  1885,  p.  76. 
The  officer  attending  them  never  was  paid  un- 
der any  fee-bill  head  of  "keeping"  a  jury, 
which  he  in  no  sense  does,  unless  he  should 
happen  to  be  an  innkeeper, or  temporarily  act  as 
such.  His  compensation  has  been  paid  here- 
tofore for  attending  and  waiting  on  the  jury 
under  the  fee  bill  in  favor  of  officers  for  "attend- 
ance on  court"  (Code,  §  4564,  subsec.  26:  Shan- 
non's Code,  §  6402,  subeec.  25)  and  "for  at- 
tending on  grand  jury  and  waiting  on  court" 
(Code,  g§  4571,  4572,  subsec.  9;  Shannon's 
Code,  §§  6409,  6410,  subsec.  8).  It  is  under 
these  sections  the  compensation  is  provided 
for,  and  it  is  these,  and  these  only,  which 
fix  the  amount.  There  is  no  distinct  fee  for 
waiting  on  a  ^'trial  jury"  in  these  terms,  but 
such  fee  has  been  paid  by  accepted  construc- 
tion because  in  such  service  the  officer  is,  in  a 
proper  sense,  in  "attendance  on"  and  "waiir 
ing  on  court."  These  are  the  only  statutes 
governing  this  matter.  The  item  of  cost  is 
in  the  regular  fee  bill.  No  reason  is  perceived 
why  this  fee  paid  heretofore  by  the  public  is 
not  now  eliminated  by  the  general  implied  re- 
peal of  this  statute,  under  which  all  charges 
except  those  provided  for  in  the  act  are  swept 
away. 

But,  again,  it  is  to  be  observed  that  the  of- 
ficer' may  be  the  sheriff  himself,  or  a  deputy, 
who  has  otber  costs  in  the  case,  or  a  constable, 
who  may  have  earned  preliminary  costs  in  it 
before  a  justice;  and,  whether  this  special  cost 
of  attending  the  jury  be  dependent  upon  the 
result  or  not,  he  may  be  otherwise  more  inter- 
ested in  other  costs;  so  that  to  save  this  point 
is  not  to  help  the  opinion.  If  it  needed  to 
be  saved,  the  remaining  costs  leave  a  remain- 
ing interest,  which  would  vitiate  equally  with- 
out this  as  with  it.  Here,  however,  we  are 
told  that  if  any  such  officer  be  interested  he 
may  be  objected  to,  as  was  done  in  the  case  of 
Clapp  V.  State. 

This  will  not  answer  to  help  the  law,  for  it 
must  be  remembered  that  the  sheriff's  interest 
in  that  case  was  held  to  be  a  special  one  of 
fact  which  the  law  would  not  tolerate  in  an 
officer  who  might  influence  the  jury.  Under 
the  construction  given  to  the  act  here  involved, 
it  is  held  that  the  interest  it  vests  in  officers  to 
fees  upon  conviction  will  not  affect  them,  or 
be  objectionable  by  defendant;  and  this  hold- 
ing is  a  necessity  to  sustain  the  law,  because 
these  officers  are  interested  in  all  cases,  and  if 
upon  defendant's  objection  they  could  be  dis- 
allowed to  serve  in  the  cases  their  whole  serv- 
ice would  be  rejected.  The  very  act,  therefore, 
which  is  upheld  because  the  services  can  be 
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unobjectionably  performed,  would  be  made  to 
mean  that  they  were  objectionable,  and  should 
not  be  performed  if  objected  to.  I  cannot, 
therefore,  understand  what  meaning  under 
this  law  is  to  be  given  to  the  suggestion  in  the 
opinion,  "that  if  any  officer  is  disqualified  be- 
cause of  interest,  his  place  may  be  supplied,  aa 
was  indicated  in  the  Clapp  Case,  94  Tenn.  186."' 
It  cannot  mean  that  the  allowance  of  cost  in 
case  of  conviction  shall  disqualify  the  officer,, 
for  the  whole  opinion  is  devoted  to  combatins^ 
the  idea  that  there  is  anything  wronger  illegal 
in  this.  As  applied  therefore  in  connection 
with  the  suggestion  of  the  majority  that  "it 
will  thus  be  seen  that  the  act  jealously  guards- 
the  prisoner's  right  to  a  fair  and  impartial 
jury,"  I  must  confess  my  inability  to  see  how 
any  exception  on  the  grounds  implied  can  be 
made,  or,  if  made,  how  it  could  be  sustained,, 
without  abrogation  of  the  law.  I  therefore 
most  earnestly  deny  that  it  can  "thus"  or 
otherwise  "be  seen  that  the  act  jealously 
guard's  the  prisoner's  right  to  a  fair  and  im- 
partial jury." 

The  various  cost  statutes  to  which  the  ma- 
jority refers,  which  are  supposed  to  help  in  es- 
tablishing the  validity  of  this  law,  I  need  not 
discuss.  It  is  sufficient  to  say  that  no  other 
statute,  valid  or  invalid,  just  or  unjust,  to  the 
citizen,  can  afford  any  aid  to  this  act  on  the 
constitutional  questions  involved.  Nor  need  I 
discuss  the  state's  abstract  right  to  disallow 
taxation  of  costs  against  itself  or  its  counties,, 
its  various  divisions  of  sovereignty,  where- 
that  power  is  exercised,  or  its  ris^ht  of  denial* 
of  suit  to  its  wronged  citizens.  It  can  be  read- 
ily admitted  that  the  last  three  propositions,  in 
the  abstract,  are  true,  and  then  as  readily 
proved  that  it  cannot  do  so  if  in  the  same  act 
or  by  pre  existing  act,  it  provides  for  demand- 
ing the  particular  services  or  taking  the  prop- 
erty of  the  citizen  for  a  public  use  without 
compensation,  if  that  compensation  depends 
upon  taxation  of  costs  or  right  of  suit  against 
the  state,  in  which  event  the  refusal  to  allow 
such  taxation  and  the  denial  of  suit  would  be 
admitted  by  the  courts,  but  the  right  to  de- 
mand the  service  or  take  the  property  would 
be  denied;  as,  for  instance,  if  the  state  should 
be  without  a  capitol,  and  provide  by  law  for 
suit  or  condemnation  to  take  from  an  owner 
such  property  as  it  preferred  for  that  purpose 
without  providing  for  payment,  and  in  the 
same  act,  or  by  pre-existing  act,  declare  that 
in  such  suit  no  costs  should  be  taxed  to  the 
state,  and  no  suit  (or  remedy)  given  to  the 
owner  for  obtaining  compensation,  the  right 
not  to  be  taxed  with  costs  without  its  consent 
would  be  conceded,  the  right  to  deny  its  liabil- 
ity to  suit  would  be  confessed,  but  the  right 
to  take  property  and  force  the  owner  to  incur 
costs  in  such  a  suit  ^oxiXA  be  denied,  because 
of  the  constitutional  provision  we  have  been 
considering.  These  propositions,  I  think,  are 
not  relevant.  I  am  presenting  specific  objec- 
tions to  the  validity  of  this  law.  It  is  no 
more  valid  if  otber  statutes  are  invalid  than 
invalid  if  they  are  valid.  Each  must  stand 
on  its  constitutional  merit.  Some  of  them 
perhaps  have  as  little  as  this,  but  want  of  time 
and  space  to  me,  even  more  than  irrelevancy 
in  them,  forbid  extending  this  opinion  for 
their  analysia  and  discussion.. 
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I  wish  to  present  one  more  constitutional 
objection  to  this  act,  and  that  is,  that  it  is  class 
legislation  arbitfarily  capricious,  and  therefore 
void.  Article  1,  §  8,  of  the  Constitution  de- 
clares that  "no  man  shall  be  taken  or  impris- 
oned, or  disseised  of  his  freehold,  liberties,  or 
privileges,  or  outlawed,  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  lib- 
erty, or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land. "  Under  this  pro- 
vision it  has  been  held  that  an  act  is  not  the 
"law  of  the  land"  when  the  classification  upon 
which  it  is  based  is  unnatural,  arbitrary,  and 
capricious.  Htraiion  Claimants  v.  Morris 
Claimants.  89  Tenn.  541,  12  L.  R.  A.  70. 
Whether  the  statute  be  public  or  private,  gen- 
eral or  special  in  form,  if  it  attempts  to  create 
distinctions  and  classifications  between  the  cit- 
izens of  this  state,  the  basis  of  such  classifica- 
tions must  be  natural  and  not  arbitrary.  If 
the  classification  under  this  section  is  made  for 
the  purpose  of  subjecting  a  class  to  the  burden 
of  some  special  disability,  duty,  or  oblii^ation, 
there  must  be  some  good  and  valid  reason  why 
that  particular  class  should  alone  be  subject  to 
the  burden.  Ibid.  Distinctions  in  these  re- 
spects must  not  only  be  natural,  and  not  arbi- 
trary, but  must  rest  upon  some  reason  upon 
which  they  can  be  defended,— some  sound 
legal  reason.  Cooley,  Const.  Lim.  890;  Dug- 
ger  v.  Mechanici^  A  T.  Ins.  Co.  95  Tenn.  258, 
28  L.  R.  A.  796.  Elsewhere  I  have  shown 
that  the  general  object  of  the  bill  was  to  take 
the  principal  expense  and  burden  of  criminal 
prosecutions  off  of  the  whole  body  of  tbe  state, 
and  devolve  it  upon  a  few;  and  in  this  sense 
the  law  in  its  general  scope  and  purpose  is  ob- 
noxious to  this  provision  of  the  Con6tituti9n. 
But.  analyzing  it  more  particularly,  its  special 
classifications  are  unnatural,  arbitrarily,  capri- 
cious, ai\^  in  my  judgment  absolutely  in- 
defensible. I  quote  here  the  admirable  analy- 
sis of  defendant's  counsel  on  this  point: 
"When  the  act  passed.  Februarv  8,  1897,  the 
law  was,  and  lonf  had  been,  that  witnesses 
for  the  state  should  be  paid  in  all  cases,  re- 
gardless of  the  fdisposition  which  might  be 
made  of  tbem.  Such  being  tbe  law,  this  act, 
discriminating  among  persons  who  belong  to 
the  class,  called  witnesses  as  follows,  was 
passed:  (1)  The  witnesses  in  eight  named 
kinds  of  felonies  are  paid  when  the  case  pro- 
ceeds to  a  verdict,  and  consequently  the  wit- 
nesses in  such  cases  which  do  not  proceed  to  a 
verdict  are  not  paid.  It  often  happens  that 
after  repeated  continuances,  mistrials,  and  re- 
versals a  felony  case  (of  one  of  these  eight 
kinds)  is  nolled,  or  the  case  terminated  by  the 
death  of  the  accused.  Tbe  witnesses  have  at- 
tended alike  in  all  cases.  In  no  case  do  they 
control  it.  In  one  case  there  was  a  verdict. 
In  the  other  the  case  was  nolled.  In  the  third 
the  defendant  died.  Can  anyone  give  even 
the  pretense  of  a  reason  why  tbe  witnesses 
should  be  paid  in  one  case,  and  not  in  the  oth- 
ers? An  apt  illustration  exists  in  tbe  follow- 
ing case:  A  murder  is  committed  in  a  remote 
district.  Henry  and  James  are  suspected  and 
indicted.  They  sever.  After  repeated  con- 
tinuances and  mistrials,  Henry  is  acquitted. 
After  repeated  continuances  and  mistrials. 
James  dies.  The  witnesses  are  from  the  same 
neighborhood,  pass   through   the  same  toll 

a9L.aA. 


gates,  cross  the  same  ferries,  or  come  on  the 
same  train,  and  alike  leave  their  plows  stand- 
ing in  the  field.  The  witnesses  in  Henry's 
case  are  paid.  The  witnesses  in  James's  case 
are  not.  As  the  witnesses  ride  home,  discuss- 
ing the  situation,  what  argument  can  the  wit- 
nesses in  Henry's  case,  with  the  money  in  their 
pockets^  make  to  the  witnesses  in  James's  case, 
who  returned  empty-handed,  which  will  sat- 
isfy them  of  the  justice  of  the  discrimination? 
A^ain,  why  should  the  witnesses  in  a  man- 
slaughter case  be  paid  if  the  case  proceeds  to  a 
verdict,  and  not  be  paid  in  a  case  of  assault  with 
intent  to  commit  murder,  which  has  proceeded 
to  a  verdict?  Why,  in  cases  of  rape,  but  not 
in  cases  of  attempt  to  rape?  Or  in  bigamy,  but 
not  in  attempt  to  poison?  Why  in  embezzle- 
ment, but  not  in  fraudulent  breaches  of  trust? 
Why  should  they  not  be  paid  .when  the  case 
proceeds  to  a  verdict  in  railroad  wrecking, 
official  bribetaking,  corrupting  jurors,  suborn- 
ing witnesses,  horse  stealing,  and  masked  ma- 
rauding? Witnesses  living  more  than  5  miles 
distant,  going  to  another  county,  are  paid, 
while  those  living  within  5  miles  are  not. 
Conceded,  for  argument,  that  the  discrimina- 
tion as  to  mileage  can  be  defended,  that  as  to 
witnesses'  fees  cannot.  A  day  at  court  is  a 
day  of  time,  whether  the  witness  came  5  miles 
or  ten.  The  truth  is  that,  whether  the  nature 
of  the  crime,  or  its  effects  upon  the  public,  or 
the  degree  of  punishment,  be  considered,  the 
classification  is  arbitrary,  indefensible,  and  ab- 
surd. But,  if  it  be  possible,  a  more  indefensi- 
ble classification  yet  remains  to  be  noticed. 
The  witnesses  for  tbe  state  in  eight  named  fel- 
onies are  to  be  paid  when  the  case  named  pro- 
ceeds to  a  verdict;  but  in  fifty  other  felonies, 
and  many  misdemeanors,  they  cannot  be  paid, 
even  though  the  case  has  proceeded  to  a  ver- 
dict, unless  it  be  one  of  conviction.  The  in- 
convenience to  the  witness,  and  the  loss  of 
time,  and  the  fares  and  tolls  are  not  deter- 
mined by  the  legal  nature  of  the  case,  but  by 
the  circumstances  of  the  witness.  They  are 
tbe  same  to  him  in  all  cases.  Moreover,  be 
cannot  absolutely  control,  however  much,  un- 
der this  act,  he  may  influence,  the  verdict. 
Consequently,  a  statute  which  discriminates 
between  witnesses,  in  respect  to  their  compen- 
sation in  criminal  cases,  according  to  the  jury's 
verdict,  is  cruel,  arbitrary,  and  Indefensible. 
It  is  indefensible  and  arbitrary  because  it  un- 
reasonably discriminates  between  witnesses;  it 
is  cruel  because  it  stabs  the  accused."  I  need 
add  nothing,  if,  indeed,  anything  can  be  added, 
to  this  view  of  the  act  on  this  question.  What 
is  presented  in  it  is,  to  my  mind,  absolutely 
conclusive. 

Though  I  have  extended  this  opinion  to 
great  length,  and  am  conscious  that  I  will  be 
less  beard  for  much  speaking,  I  am  also  aware, 
and  suggest  in  deprecation  of  adverse  judgment 
on  this  account,  that  much  has  been  omitted 
which  could  have  been,  and  perhaps  ought  to 
have  been,  said,  and  particularly  as  the  clear, 
able,and  thoroughly  matured  opinion  of  the  ma- 
jority upholding  the  validity  of  this  act  presents 
all  that  can  be  said  in  its  support,  fully  sug- 
gesting the  objections  to  it  and  evading  none. 
The  question,  too,  is  a  great  one,  and  worthy 
of  the  profoundest  consideration.  These,  and 
my  earnest  conviction  that  the  law  is  in  viola- 
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tioD  of  some  of  the  dearest  rights  which  citi- 
zeDS  of  TeDoessee  have  been  permitted  to  en- 
ioy  for  a  hundred  years,  are  my  excuse— if  not 
justification — for  the  length  and  the  earnestness 
of  this  dissent.  But  I  am  aware  that  strength  of 
conviction  is  often  quite  inconclusive  of  accu- 
racy of  judfrment,  and  that  this  is  more  often 
true  when  the  conviction  is  not  in  accord  with 
that  of  any  other  member  of  the  court,  all  of 
whom  are  as  earnest,  as  fixed  in  opinion,  and 
certainly  as  able  to  exercise  as  good,  if  not  bet- 
ter, judgment  than  my  own.  With  the  con- 
struction given,  however,  in  favor  of  the  act, 
I  desire  to  record  my  dissent  as  fully  and  as 
strongly  as  I  am  able  to  express  it. 


Viola  HOCKING  et  al.,  AppU., 

V. 

VIRGINIA    FIRE   &   MARINE    INSUR- 
ANCE COMPANY. 


(. 


..Tenn.. 


▲  morts^a^ee  of  land  cannot  recover  on 
an  inanrance  policy  taken  out  by  the  mort- 
gagor payable  to  the  mortsairee  '^as  his  interest 
may  appear'*  where  the  mortgagor  burned  the 
insured  building  for  the  purpose  of  realizing  on 
the  policy. 

(November  8, 1897.) 

APPEAL  by  plaintiflPs  from  a  decree  of  the 
Court  of  Chancery  Appeals  affirming  a 
decree  of  the  Chancery  Court  for  Knox  County 
Id  favor  of  defendant  in  an  action. brought  to 
recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Junius  Parker  and  H.  T. 
Cooper  for  appellants. 

Messrs,  Webb  &  McClnng^  for  appellee. 

'    Beard«  J.,  delivered  the  opinion  of  the 
court: 
This  bill  is  filed  by  Viola  Hocking  and  her 

Note.— For  rights  of  a  mortgagee  to  the  bene- 
fit of  insurance  taken  In  the  name  of  the  mort- 
gagor, see  Cblpman  v.  Carroll  (Kan.)  86  L.  R.  A. 
806,  and  note;  also  Palmer  Sav.  Bank  v.  Insur- 
ance Ck).  of  N.  A.  (Mass.)  32  L.  R.  A.  615. 

As  to  the  effect  of  a  mortgage  slip  attached  to  an 
insurance  policy,  see  Phenlz  Ids.  Co.  v.  Omaha 
Loan  &  T/Co.  (Neb.)  26  L.  R.  A.  679,  and  note. 


husband,  who  sue  In  their  own  right,  and  for 
the  use  of  J.  £.  Hancock,  to  recover  on  a  pol- 
icy of  fire  insurance,  issued  by  the  defendant 
company  to  and  upon  the  application  of 
Viola  Hocking  upon  her  dwelling  house,  the 
policy  reciting  on  its  face  that  ''the  loss,  if 
any,  was  payable  to  J.  E.  Hancock,  as  his  in- 
terest may  appear."  The  property  covered 
by  this  policy  was  destroyed  by  fire  during  Its 
life,  an<l  the  question  hefe  presented  is.  Can  a 
recovery  be  made  for  the  use  and  benefit  of 
HancocK,  the  mortgagee,  when  the  record  dis- 
closes beyond  all  doubt  that  the  mortgagor, 
Viola,  burned  the  house  for  the  purpose  of 
realizing  on  this  insurance  policy?  It  is  con- 
ceded that  Mrs.  Hocking,  by  her  conduct,  has 
forfeited  all  right  to  recover,  but  it  is  insisted 
that  this  forfeiture  does  not  affect  the  mort- 
gagee. While  a  mortgagee,  to  whom  the  loss 
under  an  insurance  policy  issued  to  the  mort- 
gagor, and  covering  the  property  of  the  hitter, 
IS  made  payable  *'as  his  interest  may  appear," 
is,  in  a  large  sense,  an  assignee  to  the  extent  of 
his  interest  {Donaldson  v.  8un  Mut.  Ins.  Co.  95 
Tenn.  280),  yet  he  does  not  acquire  a  full  and 
absolute  ri^ht,  and,  in  case  of  loss,  recovers  in 
the  right  of  the  party  assured,  and  not  in  his 
own.  In  the  present  case,  it  was  the  property 
of  Viola  Hockiog  that  was  insured  and  de- 
stroyed by  fire,  and  it  was  she  who  took  out 
this  policy  for  his  benefit.  If  at  anv  time 
after  its  issuance  the  mortgage  in  question  had 
been  discharged  the  interest  of  the  mortgagee 
in  this  policy  would  have  terminated,  and  Mrs. 
Hocking  alone  would  have  been  entitled  to  its 
proceeds.  Claiming  through  the  assured. 
Hancock  had  no  higher  or  greater  right  against 
the  defendant  company  than  she;  and,  as  it  is 
clear  that  she,  being  the  incendiary  of  this 
property,  would  be  repelled,  he  (the  mort- 
gagee) must  abide  the  forfeiture  whi^  the  con- 
duct of  his  mortgagor  has  brought  about.  A 
large  number  of  cases  recognizing  this  sound 
principle  are  to  be  found  in  the  reports. 
Among  them  are:  lUinois  Mut.  F.  Ins.  Co,  v. 
Fix,  53  111.  151,  5  Am.  Rep.  38;  Hale  v.  Me 
ehanies'  Mut.  F.  Ins.  Co.  6  Gray,  169,  66  Am. 
Dec.  410;  Pupke  v.  ResoluU  P.  Ins.  Co.  17 
Wis.  879,  84  Am.  Dec.  754;  Orosvenor  v.  At- 
lantic F.  Ins.  Co.  17  N.  Y.  891. 

We  agree  with  the  court  of  chancery  appeals 
that  the  forfeiture  of  all  right  under  the  pol- 
icy, resulting  from  the  conduct  of  the  assured, 
the  mortgagor,  extends  to  and  extinguishes  the 
right  of  the  mortgagee,  and  the  decree  of  that 
court  is  thereforelaffirmed. 


ILLINOIS  SUPREME  COURT. 


ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY, Appt.,        Btf 
tJ. 
Margaret  O'KEEFE,  Admrx.,  etc.,fof  John 
O'Keefe,  Deceased. 

a68  111.  115.) 

1,   A  peraon  mngt  be  expre— ly  or  Im- 


I  pliedly  receiTecl  as  a  pessenirer  before  he 
can  sustain  that  relation  to  a  carrier. 
2.  The  holder  of  a  ft*ee  paea  on  a  rail^ 
road  who  f^ts  on  the  front  platform  of 
*  baflfgaire  ear  next  the  tender  when  the 
train  is  in  motion  and  after  it  has  left  the  depot, 
and  then  tries  to  open  the  bagiraffe  car  door,  does 
not  thereby  become  a  passenger  so  as  to  make 


Note.— As  to  when  a  person  who  has  started  for 
a  train  becomes  a  passenger,  see  note  to  Webster  v. 
Fitchburg  K.  Co.  (Mass.)  24  L.  R.  A.  &S1;  Wood  v. 
89  L.KA. 


I  Pennsylvania  K.  Go.  (Pa.)  35  L.  R.  A.  189:  and  West- 
em  ft  A.  H.  Ck>.  v.  Voils  (Ga.)  86  L.  R.  A.  066. 


1897. 


Illinois  Central  R.  Co.  v.  O'Ebkfe. 
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tbe  railroad  company  liable  for  his  protection  as 
sucb,  whcD  be  Is  killed  by  a  collision  while  he  is 
on  the  car  platform. 

8*  ▲  e«nidaetor*s  knowledflre  that  some- 
one fcflff  boarded  his  train  while  in  motion 
by  ffetttner  on  the  platform  between  the  tender  and 

I  \MggBge  car  is  not  sufficient  to  show  that  he  has 
accepted 'him  as  a  paasengrer,  when  he  does  not 
know  who  the  person  is  or  what  he  is  there  for. 

(Carter,  jr.,  disseixts.) 

(Kovemberl«1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Fourth  District, 
affirmine  a  judgment  of  the  Circuit  Court  for 
UdIod  County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  defendant's  intestate.  Re- 
versed. 

The  case  sufficiently  appears  in  the  opinion. 

Mesere,  William  JEL  Green  and  dames 
Fentress  for  appellant. 

Mewn,  William  A.  Schwarts  and  Kar- 
raker  Sb  Ling^le,  for  appellee: 

Appellant  should  be  held  liable  in  this  action 
for  damages,  because  deceased  was  killed 
through  what  the  law  presumes  to  have  been 
negligence  on  the  part  of  appellant. 

PitUlmTg,  C.  db  St.  L.  R.  Co.  v.  Thompeon, 
66  111.  141;  N&rth  Chicago  Street  R.  Co.  v.  Cot- 
tan,  140  m.  494;  Byrne  v.  Boodle,  2  Hurlst.  & 
C.  722;  Scott  v.  London  &  St.  K.  Docks  Co.  3 
Hurlst.  &  H.  596;  LavU  v.  Wisconsin  C.  R. 
Oo.  64  111.  App.  641 ;  Carpue  v.  London  d  B. 
H.  Co.  5  Ad.  &  El.  N.  S.  747. 

The  law  calls  upon  appellant  to  show  and 
prove  by  a  preponderance  of  the  evidence  that 
the  accident  resulted  from  a  cause  for  which  it 
should  not  be  held  liable.  Even  where  no 
special  relation  like  that  of  passenger  and  car- 
rier exists  between  the  parties. 

Nortfi  Chicago  Street  R.  Co.  v.  Cotton,  140 
ni.  494. 

A  passenger  who  goes  from  one  car  to  an- 
other of  a  moving  train  to  find  a  seat  does  not, 
while  so  upon  the  platform,  take  the  risk  of 
collision  with  another  train. 

Deitire  v.  Boston  dt  M.  R.  Co.  148  Mass.  848, 
2  L.  R,  A.  166;  Stewart  v.  Boston  db  P.  R.  Co. 
146  Mass.  605. 

It  was  a  question  for  the  jury/under  all  the 
circumstances,  whether  or  not  O'Keefe  was 
using  proper  care. 

Hutchinson,  Carr.  2ded.  g  658;  Werley.  Long 
Island  R.  Co.  98  N.  Y.  650;  Noland  v.  Brook- 
lyn City  dh  N.  R.  Co.  87  N.  Y.  68,  41  Am. 
Kep.  345. 

O'Eeefe  was  riding  on  the  platform  by  the 
permission  of  the  company,  and  he  could  not 
be  charged  with  contributory  negligence  in 
doing  so. 

Hutchinson,  Carr.  §  654:  Lammert  v.  Chicago 
dh  A.  R.  Co.  9  III.  App.  888. 

Judgments  of  the  trial  court  will  not  be  re- 
versed where  the  evidence  of  the  successful 
party,  when  considered  by  itself,  is  clearly 
sufficient  to  sustain  the  verdict. 

ShevalUr  v.  Seager,  121  III.  569. 

Care  and  negligence  ire  questions  of  fact  for 
the  jury. 

Lowry  v.  Lyncf^,  57  Dl.  App.  828. 
89  L.  R.  A. 


The  contract  of  carrier  and  passenger  may 
be  implied  from  slight  circumstances. 

North  Chicago  Street  R.  Co.  v.  WiUiams,  140 
111.  288. 

O'Keefe  was  a  passenger  because  he  was  a 
traveler  by  an  ''established  conveyance"  on  a 
regular  passenger  train,  upon  a  pass  issued  to 
him  by  appellant  for  the  purpose  of  expediting 
his  work. 

Gordon  v.  Grand  Street  db  N.  R.  Co.  40  Barb. 
546:  Hutchinson,  Carr.  2d  ed.  §  566. 

Whether  or  not  O'Keefe  was  a  passenger  was 
a  question  of  fact  for  the  jury,  and  they  were 
fully  instructed^upon  that  question. 

Chicago,  B.  db  6.  R.  Co.  v.  Mehlsack,  181  HI. 
62. 

Without  any  proof  of  the  cause  the  jury 
might  justly  find  that  a  collision,  on  the  same 
track,  of  two  cars  or  trains  of  a  passenger  car- 
rier is  due  to  the  negligence  of  the  carrier. 

North  Chicago  Street  R.  Co.  v.  Boyd,  57  111. 
App.  586:  West  Chicago  Street  R.  Co.  v.  Mar- 
tin, 154  111.  529. 

The  jury  properly  found  appellant  was 
guilty  of  the  latest  and  grossest  negli- 
gence. 

Chicago  db  N.  W.  R.  Co.  v.  Trayes,  88  111. 
App.  307;  Lake  Shore  db  M.  S.  R.  Co.  v. 
Brown,  128  111.  162. 

O'Keefe  was  not  a  gratuitous  passenger. 

Hutchinson,  Carr.  2d  ed.  §  564;  Philadelphia 
db  R.  R.  Co.  V.  Derby,  55  U.  8.  14  How.  468, 
14  L.  ed.  502;  Jacksonville  S.  E.  R.  Co.  v. 
Southworth,  185  111.  258. 

Cartwrig^ht*  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  before  this  court  on  a  former 
appeal,  and  the  judgment  appealed  from  was 
reversed.  Illinois  C.  R.  Co.  v.  O'Keefe,  154111. 
508.  The  case  has  been  again  tried,  resulting 
in  a  verdict  and  judgment  for  $8,000,  and  the 
appellate  court  has  affirmed  that  judgment. 
The  facts  will  be  found  stated  in  the  former 
report  of  the  case,  and  will  not  be  repeated  in 
full  in  this  opinion.  The  ground  upon  which 
defendant  was  charged  at  the  trial  with  liabil- 
ity for  the  death  of  O'Keefe  was  that  he  be- 
came a  passenger  on  defendant's  train  from 
Anna  to  Carbondale,  and  was  killed  through 
the  negligence  of  defendant  in  the  collision 
with  the  other  train.  At  the  close  of  the  evi- 
dence the  defendant  asked  the  court  to  instruct 
the  jury  that  such  evidence  was  not  sufficient 
to  authorize  a  verdict  for  the  plaintiff,  and  that 
they  should  find  the  defendant  not  guilty.  The 
instruction  was  refused,  and  the  defendant  ex- 
cepted. The  contention  here  is  that  the  in- 
struction should  have  been  given,  because  the 
evidence  did  not  fairly  and  legally  tend  to 
prove  that  deceased  was  a  passenger,  or  that 
he  was  exercising  ordinary  care  and  prudence 
when  killed,  while  it  was  necessary  for  the 
plaintiff  to  establish  both  these  propositions  by 
some  affirmative  evidence  in  oraer  to  recover. 

Considering  the  latter  of  these  propositions 
first,  a  reference  to  the  opinion  of  the  court 
upon  the  former  appeal  shows  that  the  judg- 
ment was  reversed  for  error  of  the  court  m  in- 
structing the  jury,  as  matter  of  law,  that  it  was 
not  negligence,  of  itself,  for  O'Keefe  to  ride  on 
the  steps  or  platform  of  the  car.  It  was  fur- 
ther said  that  an  assumption  of  negligence  on 
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the  part  of  the  defeodant,  or  that  the  deceased 
was  not  negligent,  could  not  be  stated,  under 
the  facts  of  the  case,  as  a  matter  of  law.  The 
evidence  did  not  greatly  differ  in  the  two  trials, 
and  we  adhere  to  the  previous  holding  that  on 
the  question  of  negligence  the  case  might  prop- 
erlv  have  been  submitted  to  the  jury. 

It  was  also  necessary  for  the  plaintiff  to 
prove  that  the  relation  of  passenger  and  carrier 
existed  between  the  deceaised  and  defendant. 
This  relation,  which  was  claimed  to  exist,  is  a 
contract  relation.  A  railroad  company  holds 
itself  out  as  ready  to  receive  and  carry,  and  is 
bound  to  receive  and  carry,  all  passengers  who 
offer  themselves  as  such  at  the  places  provided 
for  taking  passage  on  its  trains,  and  who  take 
such  passage  in  the  cars  provided  for  passen- 
gers. When  one  so  presents  himself,  the  con- 
tract relation  under  which  he  acquires  the 
rights  of  a  passenger  may  be  either  express  or 
may  be  implied  from  the  circumstances.  If  a 
person  goes  upon  cars  provided  by  the  railroad 
company  for  the  transportation  of  passengers 
with  the  purpose  of  carriage  as  a  passenger 
with  the  consent,  express  or  implied,  of  the 
railroad  company,  he  is  presumptively  a  pass- 
enger. 4  Elliott,  Railroads,  g  1578.  Both 
parties  must  enter  into  and  be  bound  by  the 
contract.  The  passenger  may  do  this  by 
putting  himself  into  the  care  of  the  railroad 
company,  to  be  transported,  and  the  com- 
pany does  it  by  expressly  or  impliedly  re- 
ceiving him  and  accepting  him  as  a  passen- 
ger. The  acceptance  of  tbe  passenger  need 
not  be  direct  or  express,  but  there  must 
be  something  from  which  it  may  be  fairly 
implied.  One  does  not  become  a  passenger 
until  he  has  put  himself  in  charge  of  the  car- 
rier, and  has  been  expressly  or  impliedly  re- 
ceived as  such  by  the  carrier.  Bricker  v. 
Philadelphia  dk  E.  B.  Co.  182  Pa.  1;  Webster 
V.  Fitchburg  B.  Co.  161  Mass.  298,  24  L.  R. 
A.  521 ;  4  Elliott.  Railroads.  ^  1581.  Deceased 
was  the  holder  of  a  free  pass  on  the  road,  but 
that  fact  alone  would  not  create  the  relation  of 
passenger  and  carrier.  The  purchase  of  a  ticket 
does  not  make  one  a  passenger  unless  he  comes 
under  the  charge  of  the  carrier,  and  is  accepted 
for  carriage  by  virtue  of  it.  If  a  ticket  holder 
should  offer  himself  as  a  passenger,  and  should 
be  refused  transportation,  there  would  be  a 
liability  for  consequent  damages;  but  it  would 
not  be  a  liability  to  him  as  a  passenger,  or  on 
account  of  the  relation  of  passenger  and  carrier, 
but  would  be  a  liability  for  the  refusal  to  enter 
into  that  relation,  and  to  permit  him  to  become 
a  passenerer.  The  uncontroverted  evidence 
bearing  upon  the  question  whether  O'Keefe 
became  a  passenger  was  as  follows:  He  lived 
about  300  yards  north  and  50  yards  east  of  de- 
fendant's station  at  Anna.  The  limited  vesti- 
buled  train  on  defendant's  road  came  from  the 
south,  and  stopped  at  the  station,  while  be  was 
sitting  at  the  table  at  home  eating  breakfast. 
The  train  consisted  of  a  baggage  car,  two 
coaches,  and  a  sleeping  car.  It  was  a  solid 
vestibuled  train,  the  vestibules  filling  the 
spaces  between  the  cars,  with  a  door  at  each 
entrance  and  exit  to  and  from  the  platforms  of 
the  passeneer  coaches.  These  doors  are  opened 
at  the  stations  to  discharge  passengers  who 
have  reached  their  destination  and  to  receive 
those  desiripg  to  become  passengers,  and  these 
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are  the  places  where  passengers  present  them- 
selves to  take  passage.  While  this  train  was 
at  the  station  at  Anna,  it  was  prepared  for  the 
reception  of  passengers  desiring  to  be  trans- 
ported to  other  stations  by  openmg  the  doors, 
and  passengers  for  Anna  were  discharged  at 
the  station.  When  the  doors  are  closed,  a 
person  on  the  outside  cannot  get  in,'  and  when 
the  business  at  that  station  had  been  done  the 
doors  designed  for  the  admission  of  passengers 
were  closed,  and  the  train  left  the  station  as  a 
solid  train,  closed  and  inaccessible  up  to  the 
platform  next  the  tender  in  front  of  the  baggage 
car.  When  the  train  was  moving  from  the 
station,  O'Keefe  took  his  hat,  and  ran  out  of  the 
door,  and  ran  to  the  railroad  track,  and  south 
towards  the  approaching  train.  When  he  met 
tbe  train,  it  was  going  3  or  4  miles  an  hour, 
and  he  climbed  on  tbe  platform  next  the  ten- 
der at  the  front  end  of  tbe  baggage  car.  As 
he  passed  his  house,  his  wife  saw  him  standing 
on  the  platform,  with  his  back  against  the 
baggage-car  door.  The  engineer  and  conduct- 
or saw  him  climb  on  the  platform,  but  did 
not  see  him  afterwards,  and  the  conductor 
did  not  know  who  he  was.  He  was  not  seen, 
after  his  wife  saw  him.  until  he  was  found 
dead,  sitting  on  the  step  of  the  platform,  hold- 
ing the  guard  rail  with  one  hand.  When 
found  be  had  apiece  of  paper  in  one  hand,  and 
a  pencil  was  lying  on  tbe  ground.  After  leav- 
ing Anna,  the  conductor  went  through  the 
train,  commencing  at  the  north  end  of  the 
first  passenger  cpach  next  the  baggage  car,  and 
going  the  entire  length  of  the  train.  He  then 
came  back,  unlocked  the  door  to  the  baggage 
car,  and  went  in,  as  he  said,  to  see  about  the 
person  who  got  on  the  platform,  and,  seeing 
the  other  train  approaching,  he  and  the  baggage 
man  jumped  off  through  the  side  door.  The 
question  is  whether  these  facts  fairly  tend  to 
establish  the  relation  of  passenger  and  carrier 
between  O'Keefe  and  the  defendant  by  show- 
ing that  he  had  put  himself  in  the  care  of 
the  defendant  as  a  passenger,  and  had  been 
expressly  or  impliedly  received  and  accepted 
as  such  by  the  defendant  through  an}'  author- 
ized agent.  We  think  that  they  do  not  He 
did  not  go  upon  the  train  at  the  station  pro- 
vided for  the  reception  of  passengers,  and 
did  not  take  any  place  provided  for  the  re- 
ception, accommodation,  or  carriage  of  pas- 
sengers. £[e  did  not  comply  with  any  of  the 
ordinary  customs  under  which  defendant  held 
itself  out  as  ready  to  receive  and  carry  pas- 
sengers, or  under  which  they  are  received  or 
carried.  It  is  said  that  he  no  doubt  tried  to 
open  tbe  baggage-car  door,  and  the  inference 
intended  is  that  he  tried  to  put  himself  in 
charge  of  defendant  as  a  passenger  in  a  proper 
place.  There  is  no  evidence  of  the  sup- 
posed fact,  and.  if  there  were,  it  could  make 
no  difference.  It  will  certainly  not  be  claimed 
that  defendant  was  bound  to  have  the  baggage- 
car  door  open  so  as  to  give  access  to  its  pas- 
senger coaches  by  way  of  the  baggage  car; 
but,  even  if  that  were  a  wrong  to  him.  he 
could  not  become  a  passenger  by  attempting 
to  get  in  that  door  any  more  than  if  he  haa 
attempted  to  open  one  of  the  vestibule  doors, 
which  was  locked,  bM  had  failed.  He  had 
not  put  himself  in  the  care  of  the  defendant 
as  a  passenger.    Of  course,  the  fact  that  the 
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eng:iDeer  knew  that  deceased  climbed  upon  the 
train  would  not  make  bim  a  passenger,  since 
an  engineer  is  not  authorized  to  act  for  the 
defendant  in  such  a  matter/  or  to  accept 
passengers.  Nor  do  we  think  that  tbe  mere 
fact  of  the  conductor  knowing  tbat  someone 
had  boarded  the  moving  train  on  the  plat- 
form between  the  tender  and  baggage  car, 
and  might  still  be  there,  is  evidence  tending 
to  show  that  defendant  accepted  him  as  a 
passenger.  The  conductor  did  not  know  who 
he  was,  or  what  he  was  there  for,  whether 
as  a  passenger  or  otherwise.  As  conductor, 
he*  I)erformed  the  usual  duties  after  leaving 
the  station,  and  had  not  reached  this  platform 
next  the  tender  when  the  accident  occurred. 
He  had  done  nothing  In  the  matter  one  way 
or  the  other.  The  train  was  moving  slowlV 
when  O'Keefe  climbed  on,  but  that  fact  is 
only  material  on  the  question  of  negligence 
on  his  part  in  boarding  a  moving  train.  The 
train  had  left  the  station,  and  there  would  be 
no  difference,  so  far  as  creating  a  relation  of 
passenger  and  carrier  was  concerned,  whether 
he  got  on  there  or  at  some  other  place  be- 
tween stations  where  the  train  was  moving 
slowly.  Of  course,  he  might  have  ridden  on 
Che  platform  in  safety  but  for  the  collision, 
and  so,  also,  he  might  on  the  endne  or  ten- 
der or  elsewhere  on  the  train  where  passen- 
gers are  not  carried.  That  fact  concerns  only 
the  question  of  negligence,  and  is  not  material 
on  the  question  whether  he  became  a  passen- 
ger. As  we  have  concluded  that  there  was  no 
evidence  tending  to  establish  one  necessary 
element  for  a  recovery,— that  deceased  was  a 
passenger  on  defendant's  train, — it  follows 
that  for  such  failure  of  proof  the  instructions 
asked  should  have  been  given. 

Tfiejudgments  of  the  Appellate  Court  and  CHr- 
-euit  Otfurt  are  revereed,  and  the  cause  is  re- 
manded to  the  circuit  court. 

Carter,  J.,  dissenting: 

I  do  not  concur  in  the  decision  rendered  by 
this  court  in  this  case.  It  is  held,  as  it  was 
held  when  this  cause  was  before  us  at  a  former 
term  (154  111.  508),  that  it  was  a  question  for 
the  jury  to  determine  whether  the  deceased 
was  himself  guilty  of  negligence  or  not,  and 
tbe  judgment  below  is  not  reversed  for  lack  of 
•evidence  showing  due  care  on  his  part  for  his 
own  safety.  So  far  I  am  satisfied  with  the 
decision,  but  I  dissent  from  the  conclusion 
reached  that  there  was  not  sufficient  evidence 
to  go  to  tbe  jury  tending  to  prove  that  the 
deceased  was  a  passenger  on  appellant's  train 
when  he  was  killed.  It  is  established  that  the 
collision  of  the  two  trains  which  caused 
CKeefe^s  death  was  caused  by  the  negligence 
of  appellant.  This  question  is  not  controverted, 
bat  this,  the  second  judgment  for  appellee,  is 
reversed  on  the  sole  ground  that,  considered 
as  a  question  of  law,  not  of  fact,  O'Keefe  was 
not  a  passenger  at  the  time  of  the  accident.  It 
seems  clear  to  me  that,  if  he  was  not  a'passenger, 
he  was  a  trespasser.  If  not,  what  was  his  re- 
lation to  the  company?  Now,  if  he  was  a  tres- 
passer, be  was  guilty  of  negligence  in  getting 
upon  the  train  under  the  circumstances  shown 
foy  the  evidence  and  riding  on  the  platform  as 
he  did:  but  it  has  been  twice  held  in  this  case 
thai  that  was  a  question  of  fact  upon  which  this 
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court  cannot  set  aside  the  finding  of  the  jury. 
So,  also,  in  my  opinion,  is  the  judgment  below 
conclusive  upon  the  question  whether  he  was 
a  passenger  or  not.  That  is  equally  a  question 
of  fact  under  the  evidence.  When  the  jury 
found  that  O'Eeefe  was  not  a  trespasser,  and 
was  in  the  exercise  of  due  care  for  his  own 
safety,  and  when  this  court  confirms  that  find- 
ing, it  logicallv  follows,  as  it  appears  to  me, 
that  he  was  rightfully  on  the  train  as  a  passen- 
ger, for  there  was  no  pretense  that  he  was 
there  in  any  other  capacity.  The  evidence 
shows  that  O'Keefe  had  a  contract  with  ap- 
pellant to  deliver  to  it  a  large  number  of  rail- 
road ties,  and  in  connection  with  this  contract 
had  received  from  the  company  a  pass  over  its 
road  to  enable  him  to  travel  to  and  from 
different  points  in  carrying  out  tbe  terms  of  the 
contract.  He  had  occasion  frequently  to  pass 
over  appellant's  road,  using  this  pass,  and 
sometimes,  with  knowledge  of  the  trainmen, 
riding  in  the  baggage  car.  For  purposes  con- 
nected with  his  contract  relating  to  the  de- 
livery-of  ties,  it  became  important  on  the  morn- 
ing m  question  that  he  should  take  the  train 
upon  which  he  afterwards  met  with  the  acci- 
dent at  Anna  for  another  station  on  the  road. 
Falling  to  get  to  the  depot  in  time  to  take 
the  train,  he  was  compelled,  to  avoid  being 
left,  to  climb  on'the  forward  platform  of  the 
baggage  car  while  the  train  was  passing  him, 
aod  was  movine  at  the  rate  of  8  or  4  mnes  an 
hour;  the  train  ueiog  a  fast  one,  and  the  pas- 
senger coaches  vestibuled.  The  enijineer  and 
conductor  saw  him  get  upon  the  tram,  but  the 
conductor  testified  tbat  he  did  not  know  at  the 
time  that  it  was  O'Eeefe;  but  he  did  not  do 
anything  to  indicate  that  he  objected  to  the 
carrying  of  O'Keefe  in  the  manner  now  com- 
plained of.  About  fifteen  minutes  after  the 
train  had  left  Anna,  the  collision  occurred  in 
which  he  was  killed.  The  deceased  was  found 
sitting  upon  tbe  steps  crushed  between  the 
forward  end  of  the  baggage  car  and  the  tender. 
Whether,  after  getting  upon  the  train,  he 
could  have  passed  through  tbe  door  at  that 
end  of  the  baggage  car,  and  by  that  means 
have  proceeded  to  the  passenger  coaches,  was 
a  controverted  question  under  the  evidence. 
It  is  apparent  that  O'Eeefe  entered  upon  the 
train  for  the  purpose  of  taking  passage  and  of 
becoming  a  passenger.  He  was  not  injured  in 
the  act  of  boarding  the  train,  so  that  it  was 
immaterial  whether  he  got  upon  the  train  at 
the  station  or  afterwards,  when  it  was  in 
motion,  unless  it  could  be  considered  as  affect- 
ing the  question  whether,  by  getting  upon  the 
train  where  he  did,  he  became  a  passenger 
or  not;  and  that  would  be  a  question  of  fact 
settled  in  tbe  appellate  court.  The  jury  were 
authorized  from  the  evidence  to  find  that  he 
did  all  he  could  under  the  circumstances  to 
become  such  passenger;  that  he  had  the  right 
of  passage  on  the  train:  tbat  he  was  upon 
the  train  with  the  implied  consent  of  appellant; 
and  that  while  on  such  train,  and  before  he 
could  enter  a  passenger  coach  provided  for 
the  carriage  of  passengers,  he  was  killed 
through  the  negligence  of  appellant.  If  they 
so  found,  then  I' think  it  follows  that  they 
must  have  found  that  he  was  a  passenger. 
The  jury  had  the  right  to  find  from  all  the 
circumstances,  including  the  fact  that,  after 
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the  oonductor  saw  him  get  on  the  front  end 
of  the  baggage  car,  he  went  from  the  other 
end  of  that  car  through  the  train,  taking  the 
fares  of  passengers,  without  saying  anything  to 
O'Eeefe,  and  without  interfering  with  him  in 
any  way,  that  he  did  not  object  to  his  ridin^r 
in  that  way;  that  is,  to  find  implied  consent 
on  the  part  of  the  company.  In  Thomp. 
Carr.  42,  48,  it  is  said:  **The  whole  matter 
seems  to  depend  upon  the  intention  of  the 
person  at  the  time  he  enters  the  boat  or  cars/' 
etc.  See  also  North  Chicago  Street  R,  Ch.  v. 
Williams,  140111.  275;  Chicago,  B,  &  Q.  R.  Co. 
Y.  MehUack,  181  111.  61.  It  is  said  by  Mr. 
Elliott,  in  his  late  work  on  Railroads  (vol.  4, 
§  1578):  *'We  think  it  safe  to  say  that  the 
general  rule  is  that  everyone  on  the  passen- 
ger trains  of  a  railroad  company,  and  there 
for  the  purpose  of  carriage,  with  the  consent, 
express  or  implied,  of  the  company,  is  pre- 
sumptively a  passenger."  It  is,  I  think,  clear, 
from  the  authorities,  that  it  was  a  question 
of  fact  whether  or  not  the  deceased  was  a 
passenger  at  the  time  he  was  killed,  and  that 
this  question  does  not  come  within  the  rule 
laid  down  by  this  court  in  Simmons  v.  Chicago 
&  T.  R.  Co,  110  111.  346,  and  other  cases,  that, 
"when  the  evidence  given  at  the  trial,  with 
all  inferences  that  the  jury  could  justifiably 
draw  from  it,  is  so  insufficient  to  support  a 
verdict  for  the  plaintiff  that  such  a  verdict,  if 
returned,  must  be  set  aside,  the  court  is  not 
bound  to  submit  the  case  to  the  jury,  but  may 
direct  a  verdict  for  the  defendant."  By  the 
verdicts  of  two  juries,  followed  by  two  judg- 
ments of  the  trial  court,  and  two  judgments 
of  affirmance  by  the  appellate  court,  it  has 
been  determined  as  a  question  of  fact  from 
the  evidence  that  the  relation  of  carrier  and 
passenger  existed  between  appellant  and  the 
plaintiff's  intestate.  The  first  judgment  was 
reversed  by  this  court  without  any  intimation 
that  upon  the  record  (substantially  the  same  as 
the  one  now  before  us)  the  plaintiff  had  no  case, 
and  the  cause  was  sent  back  for  another  trial 
for  what  purpose?  Simply  for  the  plaintiff 
to  be  told  after  such  trial,  and  another  weary 
journey  to  this  court,  that  she  never  had  any 
case  to  be  submitted  to  a  jury. 


Lawrence  W.  POTTS,  et  at. ,  School  Directors, 
Appts., 

V. 

Jennie  6REEN  et  al,,  by  Next  Friend. 

(167  IlL  67.) 

!•  Power  to  require  children  to  be 
▼accinftted  as  a  condition  of  attending  school 
is  not  RlvcD  to  a  board  of  health  by  a  statute 
providin«r  that  it  shall  have  ffeaeral  supervision 
of  the  interests  of  health  and  life  of  the  citizens, 
and  shall  have  authority  to  make  such  rules  and 
reirulatlonB  as  It  may  from  time  to  time  deem 
necessary  for  the  preservation  or  improvement 
of  the  public  healthy  when  the  remainder  of  the 
statute  Imposes  and  confers  spedflc  duties  and 

NOTB.— As  to  compulsory  vaccination,  see  note 
to  Duffield  V.  WilUamsport  School  Dlst.  (Pa.)  26  L. 
R.  A.  152,  and  note:  Re  Smith  (N.  Y.)  28  L.  R.  A.  820: 
Blssell  V.  Davison  (Conn.)  29  L.  R.  A.  251;  State, 
Adams,  v.  Burdge  (Wis.)  87  L.  R.  A.  157. 
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powers  by  which  tbe  geneni  lanffuage  of  the- 
statute  is  limited. 

2.  ItwIUnotbemippoeedthattheleffi*- 
UUure  has  by  mere  implication  conferred  on 
an  administrative  board  power  to  require  vaoci- 
nation  as  a  condition  precedent  to  the  exercise  of 
the  constitutional  and  statutory  right  of  a  child 
to  attend  school. 

8.  School  direetom  and  boards  of  edn- 
cation  have  no  authority  to  exclude  chil- 
dren from  public  schools  for  refusal  to  submit  to 
vacciuation,  unless  In  cases  of  emergency  In  the 
exercise  of  police  power  it  is  necessary,  or  reason- 
ably appears  to  be  accessary,  to  prevent  the  con- 
tagion of  smallpox. 

(May  la  1897.) 

APPEAL  by  defendants  from  a  jud^noentof 
the  Appellate  Court,  Fourth  District, 
affirming  a  judgment  of  the  Circuit  Court  for 
Lawrence  County  awarding  a  writ  of  manda- 
mus to  compel  defendants  to  admit  plaintiffa 
into  the  public  school  and  awarding  nominal 
damages  for  their  refusal  to  do  so.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oee  A  Barnes*  for  appellants: 

It  is  undisputed  that  the  smallpox  was  rag- 
ing in  the  state  of  Illinois  at  the  time  the 
order  of  January  1,  1894.  was  issued  by  the 
state  board. 

When  it  is  conceded  that  the  entire  control 
of  our  common  schools  is  subject  to  the  hand 
of  legislation,  it  would  seem  manifest  that 
the  power  can  be  delegated  to  a  board,  such  as 
a  health  board,  to  enforce  the  primal  necessity 
to  the  pupil— health  protection. 

Abeel  v.  Clark,  84  Cal.  236;  Lawton  v.  Steele, 
152  U.  S.  183,  88  L.  ed.  885;  ToUdo.  W,  <fc  W. 
R.  Co.  v.  JacksonmUe,  67  111.  37,  16  Am.  Rep. 
611. 

Messrs.  C.  J«  Borden  and  C.  F.  Breen» 
for  appellees: 

It  is  not  made  the  duty  of  school  directors  to 
enforce  orders  of  the  state  board  of   health. 

Hurd's  Rev.  Stat.  §  2,  chap.  126a. 

School  directors  have  no  health  powers. 

Id.  chap.  189,  g  127. 

The  life  and  liberty  of  the  citizen  can  only 
be  restricted  by  law  when  the  welfare  of  the 
public  dtmands  it.  In  the  case  at  bar  there  is 
no  evidence  to  show  that  it  was  necessary  to 
enforce  this  order  for  the  benefit  of  the  public 
health,  and  unless  such  necessity  is  shown  it 
cannot  be  enforced. 

Toledo,  W.  db  W.  R.  Co.  v.  Jacksonville,  67 
111.  37, 16  Am.  Rep.  611;  Re  Smith,  146  N.  Y. 
68.  28  L.  R  A.  820. 

The  state  board  of  health  has  no  judicial 
powers,  and  when  it  acts  by  its  own  order  and 
not  under  the  Judgment  oi  a  court  of  compe- 
tent jurisdiction,  then,  in  order  to  justify  its 
actioD,  it  must  show  the  existence  of  a  state  of 
facts  sufficient  to  authorize  it  to  act,  and  no- 
sufficient  facts  are  shown  in  this  case. 

People,  Copcutt,  v.  Tankers  Bd»  oj  Health, 
140  N.  Y.  1,  23  L.  R.  A.  481;  Re  Smith,  146 
N.  Y.  68,  28  L.  R.  A.  820. 

Carter*  J.,  delivered  the  opinion  of  the 
court: 

Two  suits  between  the  same  parties  were  be- 
gun, one  a  petition  for  a  writ  of  mandamus  to 
compel  appellants  to  admit  appellees  to  th& 
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public  school  of  their  district,  and  the  other  an 
action  of  trespass  to  recover  damaires  for  the 
exdusioD  of  appellees  from  such  school.  The 
cases  were  tried  together  upon  the  following 
facts  agreed  upon,  viz.:  Jennie  Breen  and 
Jim  Breen,  appellees,  were  the  children  of 
Michael  Breen,  a  resident  and  taxpayer  of 
district  No.  5,  township  2,  range  12,  Lawrence 
county,  Illinois,  of  which  district  the  appel- 
lants were  directors.  These  directors  acting 
under  a  certain  rule  and  order  of  the  state 
board  of  health,  made  a  general  order,  appli- 
cable to  all  schools  in  their  district,  requiring 
that  all  pupils  should  be  vaccinated  before  be- 
ing admitted  to  such  schools.  They  also  em- 
ployed a  physician  to  vaccinate  the  pupils,  and 
instructed  and  ordered  the  teacher  of  the 
school  in  question  to  impart  no  instruction  to 
appellees  until  they  should  comply  with  said 
order;  and  appellees  were  refused  admission  to 
the  school  on  the  sole  ground  that  they  had 
failed  and  refused  to  comply  with  such  order, 
the  father  of  appellees  absolutely  refusing  to 
permit  his  children  to  be  vaccinated.  The  di- 
rectors acted  in  srood  faith,  under  the  belief 
that  ihey  were  performing  a  duty  imposed 
upon  them  by  law,  and  used  no  direct  force 
upon  appellees,  but  simply  denied  them  admis- 
sion to  the  school,  after  repeated  refusals  to 
obey  the  orders  relating  to  vaccination.  In 
their  answer  to  the  petition,  the  directors  al- 
leged that  the-state  board  of  health  made  and 
promulgated  the  following  order:  "Resolved, 
that,  by  the  authority  vested  in  this  board,  it 
is  hereby  ordered  that  on  and  after  January  1, 
lb82,  no  pupil  shall  be  admitted  to  any  public 
school  in  the  state  without  presenting  satisfac- 
tory evidence  of  proper  and  successful  vacci- 
nation/' and  that  at  the  January  meeting. 
1894,  the  said  state  board  of  health  pass^ 
the  following  resolution:  '^Resolved,  that 
the  power  of -the  state  board  of  health,  under  the 
law  creating  said  board  of  health,  to  order  the 
vaccination  of  all  school  children,  is  clear  and 
unquestionable.  The  consequent  duty  of  the 
board  of  school  directors  to  see  that  such  order 
is  strictlv  enforced  in  their  respective  districts 
is  equally  clear,  and  the  said  order  of  the 
board  of  health  is  their  sufficient  authority  for 
so  doing."  These  orders  of  the  state  board  of 
health  were  sent  to  the  superintendent  of 
schools  of  said  Lawrence  county,  and  were  by 
him  transmitted  to  the  appellants,  with  written 
directions  of  the  state  board  of  health  to  en- 
force the  same;  and  appellants  made  an  order 
that  all  children  attending  the  said  school  in 
their  district  should  be  vaccinated,  or  should 
show  a  physician's  certificate  of  previous  vac- 
cination, as  a  condition  of  attendance  upon  the 
said  school.  The  trial  court  rendered  judg- 
ment against  appellants,  granting  the  peremp- 
tory writ  of  mandamus  as  prayed,  and  assessed 
appellees'  damages  in  the  trespass  case  at  one 
cent.  These  Judgments  have  been  affirmed,  on 
appeal,  by  the  appellate  court,  and  appellants 
have  prosecuted  this  appeal  to  this  court.  So 
far  as  the  record  discloses,  appellees  had  not 
been  exposed  to  infection  by  smallpox,  but 
were  in  perfect  health,  and  there  was  no  reason 
for  their  exclusion  except  that  they  had  not 
been  vaccinated.  There  was  no  epidemic  of 
smallpox  prevailing  or  apprehended  in  the 
vicinity  of  the  school. 
89  L.  a  A. 


The  record  presents  the  question  whether  or 
not  the  state  board  of  health,  or  the  appel- 
lants, as  such  school  directors,  acting  under 
its  orders  or  otherwise,  had  any  power  to  im- 
pose, as  a  condition  of  the  admission  of  appel- 
lees to  the  public  schools,  the  requirement  of 
vaccination;  and,  further,  if  such  power  ex- 
isted, and  could  be  enforced  as  a  police  regu- 
lation, for  the  preservation  of  the  public 
health,  and  to  prevent  the  spread  of  conta- 
gious and  infectious  diseases,  was  the  regula- 
tion and  its  enforcement,  under  the  facts 
appearing  in  the  record,  a  reasonable  one? 
Section  2  of  the  act  creating  the  board  of  health 
(Laws  1877,  p.  208),  is  as  follows:  "The  state 
board  of  health  shall  have  the  eeneral  super- 
vision of  the  interests  of  the  health  and  life  of 
the  citizens  of  the  state.  They  shall  have 
charge  of  all  matters  pertaining  to  quaran- 
tine, and  shall  have  authority  to  make  such 
rules  and  regulations,  and  such  sanitary  inves- 
tigations, as  they  may  from  time  to  time  deem 
necessary  for  the  preservation  or  improvement 
of  public  health;  and  it  shall  be  the  duty  of 
all  police  officers,  sheriffs,  constables,  and  all 
other  officers  and  employees  of  the  state  to  en- 
force such  rules  and  regulations,  so  far  as  the 
efficiency  and  success  of  the  board  may  depend 
upon' their  official  co-operation."  Section  3 
provides  that  the  board  of  health  shall  have 
supervision  over  the  state  system  of  registra- 
tion of  births  and  deaths,  as  hereinafter  pro- 
vided." They  shall  make  up  such  forms  and 
recommend  such  legislation  as  shall  be  deemed 
necessary  for  the  thorough  registration  of  vital; 
and  mortuary  statistics  throughout  the  state. 
The  secretary  of  the  board  shall  be  superin- 
tendent of  such  registration."  Section  4  makes 
it  the  duty  of  all  physicians  and  accoucheurs  to 
report  to  the  county  clerk  "all  births  and 
deaths  which  may  come  under  their  supervi- 
sion, with  a  certificate  of  the  cause  of  death, 
and  such  correlative  facts  as  the  board  may  re- 
quire in  the  blank  forms  furnished  as  hereinaft- 
er provided."  Section  8  requires  county  clerks 
to  render  complete  reports  of  all  births,  mar- 
riages, and  deaths  to  the  state  board  of  health; 
and  §  9  requires  the  board  of  health  to  prepare 
the  necessary  forms.  Section  12  provides  for 
an  annual  report  by  the  board  to  the  governor, 
'*and  such  report  shall  include  so  much  of  the 
proceedings  of  the  board,  and  such  informa- 
tion concerning  vital  statistics,  such  knowledge 
respecting  diseases,  and  such  instruction  on 
the  subject  of  hygiene,  as  may  be  thought  use- 
ful by  the  board  for  dissemination  among  the 
people,  with  such  suggestions  as  to  legislative 
action  as  they  may  deem  necessary."  By  ref- 
erence also  to  the  act  of  the  general  assembly 
to  regulate  the  practice  of  medicine  in  this 
state,  which  was  passed  at  the  same  session  of 
the  legislature,  and  which  makes  reference  to 
the  state  board  of  health,  and  provides  for  the 
examination  and  licensing  by  said  board  of 
persons  desiring  to  practice  medicine,  it  clearly 
appears  that  one  of  the  most  important  duties 
of  the  board  was  to  ascertain  and  certify  to  the 
qualifications  of  practising  physicians  and  sur- 
geons, and  to  detect  quacks,  and  to  prevent 
them  and  all  ignorant  pretenders  from  impos- 
ing upon  the  sick  and  helpless.  It  is  clear  that 
no  such  power  as  claimed  by  the  state  board  of 
heidth  has  been  conferred  upon  it,  unless  by 
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the  broad  and  general  lanjiniage  of  the  1st  sec- 
tion of  the  act  creating  it.  But  the  general 
terms  there  employed  must  be  construed  in  re- 
lation to  the  more  specific  duties  imposed  and 
powers  conferred  by  the  act  taken  as  a  whole, 
and,  when  thus  construed,  these  general  terms 
are  restricted  so  as  to  express  the  true  intent 
and  meaning:  of  the  legislature.  Take,  for  ex- 
ample, the  first  sentence,  viz.:  "The  state  board 
of  health  shall  have  the  general  supervision  of 
the  interests  of  the  health  and  life  of  the  citi- 
zens of  the  state."  The  scope  of  the  language 
there  employed  is  practically  unlimited,  and 
were  it  not  held  to  be  restricted  by  well-known 
legal  principles,  applicable  in  the  interpreta- 
tion and  construction  of  statutes,  it  would  ap- 
pear to  confer  more  power  on  this  board  than 
•the  legislature  itself  possessed.  Plainly,  it 
was  not  intended  that 'any  general  supervisory 
power  over  the  health  and  lives  of  citizens  of 
the  state  should  be  exercised  by  the  board 
otherwise  than  in  conformity  to  law,  and  such 
as  should  be  necessary  withm  reasonable  lim- 
itations, in  the  performance  of  the  administra- 
iive  duties  which  were  or  should  be  imposed 
upon  the  board  by  statute.  It  had  and  could 
have  no  legislative  power.  Its  duties  were 
purely  ministerial,  and  the  provision  of  the 
atatute  authorizing  the  board  to  make  such 
rules  and  regulations  as  it  should  from  time  to 
time  deem  necessary  for  the  preservation  or 
improvement  of  the  public  health  cannot  be 
held  to  confer  that  broad  discretionary  power 
contended  for,  to  prescribe  conditions  upon 
which  the  citizen  of  the  state  may  exercise 
rights  and  privileges  guaranteed   to  him  by 

fiublic  law.  In  Uueaing  v.  Bock  Island,  128 
11.  465,  it  was  contended  that  the  city  had  the 
power,  under  clause  78,  §  1,  art.  5.  of  the  city 
incorporation  act,  to  construct  and  maintain  a 
•city  abattoir,  as  a  sanitary  measure.  This 
clause  is  as  follows:  "To  do  all  acts,  make  all 
•regulations,  which  may  be  necessary  or  expe- 
dient for  the  promotion  of  health  or  the  sup- 
pression of  disease."  This  court,  however, 
'held  that,  in  view  of  the  fact  that  the  same 
section  contained  other  provisions  authorizing 
the  city  council  to  do  certain  specified  acts  for 
the  preservation  of  the  health  of  the  city  and 
the  suppression  of  disease,  the  general  provi- 
sion did  not  enlarge  the  powers  conferred  by 
the  special  provisions. 

As  recently  held  by  the  supreme  court  of 
Wisconsin  in  a  similar  case,  we  are  of  the 
opinion  that  the  powers  of  the  board  ate  lim- 
itied  to  the  proper  enforcement  of  statutes  or 
provisions  thereof,  having  reference  to  emer- 
gencies requiring  action  on  the  part  of  the 
agencies  of  government  to  preserve  the  public 
health,  and  to  prevent  the  spread  of  contagious 
•or  infectious  diseases.  It  will  be  observed  that 
after  the  1st  section  the  powers  and  duties  of 
the  board  with  reference  to  different  subjects 
are  minutely  specified,  and  it  is  required  "to 
make  reports  to  the  governor,  and  to  include 
therein  such  information  concerning  vital  sta- 
tistics, and  such  knowledge  respecting  diseases, 
and  such  instruction  on  the  subject  of  hygiene 
as  may  be  thought  useful  for  the  board  for  dis- 
semination among  the  people  with  such  sug- 
;ge8tions  as  to  legislative  action  as  they  may 
^eem  necessary."  Its  duty  to  recommend  legis- 
lation is  repeated  more  than  once  in  the  act, 
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in  connection  with  specifications  of  the  powers 
and  duties. of  the  board;  and  from  no  point  of 
view  can  we  regard  it  as  having  been  within 
the  legislative  intent  to  confer,  by  the  1st  sec- 
tion, plenary  powers  upon  the  board  in  all 
matters  pertaining  to  the  public  health,  with- 
out regard  to  other  provisions  of  the  statute, 
or  further  action  by  the  legislature.  Section 
1  of  article  8  of  the  Constitution  provides  that 
"the  general  assembly  shall  provide  a  thor- 
ough and  efficient  system  of  free  schools, 
whereby  all  children  of  this  state  may  receive 
a  good  common  school  education."  And  the 
statute  provides  that  the  directors  * 'shall  estab- 
lish and  keep  in  operation  for  at  least  one  hun- 
dred and  ten  days  of  actual  teaching  in  each 
year  ...  a  sufficient  num'ber  of  free  schools 
for  the  accommodation  of  all  children  in  the 
district  over  the  age  of  six  and  under  twenty- 
one  years,  and  shall  secure  to  all  such  children 
the  right  and  opportunity  to  an  equal  education 
in  such  schools."  And  the  statute  further  pro- 
vides that  thev  shall  adopt  and  enforce  all 
rules  and  regulations  for  the  management  and 
government  of  the  schools,  and  may  suspend 
or  expel  pupils  who  may  be  guilty  or  gross  dis- 
obedience or  misconduct.  The  statute  also 
contains  provisions  of  ^milar  import  relat- 
ing to  schools  in  more  populous  districts  and 
cities.  It  is  therefore  seen  that  the  right 
or  privilege  of  attending  the  public  schools  is 
given  by  Taw  to  every  child  of  'proper  age  in 
the  state,  and  there  is  nowhere  to  be  found  any 
provision  of  law  prescribing  vaccination  as  a 
condition  precedent  to  the  exercise  of  this  le- 
gal right.  Whether  the  legislature  has  the 
power  to  make  such  a  requirement  or  not,  it  is 
not  necessary  here  to  consider;  it  is  sufficient 
that  it  has  not  done  so,  and  it  cannot  be  sup- 
posed that  the  legislature  has  undertaken,  and 
not  expressly,  but  by  mere  implication  from 
the  general  language  used  in  creating  the  state 
board,  to  confer  upon  that  mere  administrative 
body  such  vast  power  over  the  rights  and  lib- 
erties of  the  individual  citizen  as  to  deprive 
him  of  his  constitutional  and  statutory  rights, 
unless  he  shall  submit  his  body  to  be  inoculated 
with  vaccine  virus,  as  a  mere  precaution 
against  some  possible  future  contagion  of 
smallpox.  It  is  doubtless  true  that  in  a  large 
number  of  school  districts  in  interior  parts  of 
the  state  no  case  of  smallpox  has  ever  existed 
in  the  history  of  the  state,  and  yet,  by  this  or- 
der of  the  board,  no  citizen  who  has  children 
to  educate,  although  compelled  by  law  to  pay 
taxes  to  support  the  public  schools,  can  send 
his  child  to  such  schools  without  first  having 
such  child  vaccinated,  as  a  precaution  against 
a  disease  which  had  never  appeared,  and  where 
there  was  no  apparent  danger  that  it  would 
ever  appear,  in  the  vicinity. 

The  power  to  compel  vaccination,  or  to  re- 
quire it  as  a  condition  precedent  to  the  exer- 
cise of  some  right  or  privilege  guaranteed  to 
the  citizen  by  public  law,  can  be  derived  from 
no  other  source  than  the  general  police  power 
of  the  state,  and  can  be  justified  upon  no  other 
ground  than  as  a  necessary  means  of  preserv- 
ing the  public  health.  Without  the  necessity, 
or  reasonable  grounds  ^pon  which  to  conclude 
that  such  necessity  exists,  the  power  does  not 
exist.  As  such  the  board  of  health  has  no 
more  power  over  the  public  schools  than  over 
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|}riyate  schools  or  other  public  assemblages, 
«nd,  its  order  applying  to  public  schools  odIv, 
fequiriog  vaccination  as  a  prerequisite  to  the 
exercise  of  the  right  to  attend  a  public  school 
<;ould  be  justified  only  upon  reasonable  grounds 
appearing  that  tbe  contagion  of  smallpox 
would  more  likely  originate  in  or  be  dissemi- 
nated from  the  public  schools  than  from  other 
assemblages.  Whether  or  not  it  might  be  in- 
Tested  with  more  power  in  this  respect  is  a 
question  not  inyolyed  here  and  not  necessary 
to  consider.  While  school  directors  and  boards 
of  education  are  invested  with  power  toestab- 
lish,  provide  for,  govern,  and  regulate  public 
schools,  they  are  in  these  respects  nowise  sub- 
ject to  the  direction  or  control  of  the  state 
board  of  health,  and,- as  before  pointed  out, 
they  have  no  authority  to  exclude  children 
from  the  public  schools  on  the  ground  that  they 
refuse  to  be  vaccinated,  unless,  indeed,  in  cases 
of  emergency,  in  the  exercise  of  the  police 
power,  it  is  necessary,  or  reasonably  appears  to 
be  necessary,  to  prevent  the  contagion  of  small- 
pox. Undoubtedly,  also,  children  infected  or 
exposed  to  smallpox  may  be  temporarily  ex- 
cluded, or  the  school  may  be  temporarily  sus- 
pended: but,  like  the  exercise  of  similar  power 
in  other  cases,  such  power  is  justified  by  the 
emergency,  and,  like  the  necessity  which  gives 
rise  to  it,  ceases  when  the  necessity  ceases. 
No  one  would  contend  that  a  child  could  be 
permanentlv  excluded  from  a  public  school  be- 
cause it  had  been  exposed  to  smallpox,  or  that 
the  school  could  be  permanently  closed,  be- 
cause of  the  remote  fear  that  the  disease  of 
smallpox  might  appear  in  the  neighborhood, 
and  that,  if  the  school  should  then  be  open 
and  children  in  attendance  upon  it,  the  public 
would  be  exposed  to  the  conta^on.  And, 
upon  the  same  line  of  reasoning,  without  a  law 
nuiking  vaccination  compulsory,  or  prescribing 
it,  upon  grounds  deemed  sufficient  by  the  legis- 
lature as  necessary  to  the  public  health,  as  a 
condition  of  admission  to  or  attendance  upon 
the  public  schools,  neither  the  state  board  nor 
any  local  board  has  any  power  to  make  or  en- 
force a  rule  or  order  having  the  force  of^a  gen- 
eral law  in  the  respects  mentioned. 

We  are  not  called  upon  to  consider  whether 
or  not  vaccination  is  a  preventive,  or  the 
best  known  preventive,  of  smallpox.  That 
it  is  so  seems  tn  be  the  consensus  of  opinion  of 
a  learned  and  honorable  profession,  borne  out 
by  the  history  of  its  use  for  a  century,  and  we 
can  only  so  regard  it;  but,  when  compulsorily 
applied!  it  must,  like  all  other  civil  regulations, 
be  applied  in  conformity  to  law.  However 
fully  satisfied,  by  learning  and  experience,  a 
board  might  be  that  antitoxine  would  prevent 
the  spread  of  diphtheria,  no  one  would  con- 
tend that  a  rule  enforcing  its  use  as  a  condi- 
tion precedent  to  the  admission  of  a  child  to 
the  public  schools  would,  as  tbe  law  now  is, 
be  valid.  It  is  a  matter  of  common  knowl- 
edge that  the  number  of  those  who  seriouslv 
object  to  vaccination  is  by  no  means  small, 
and  they  cannot,  except  when  necessary  for 
the  public  health  and  in  conformity  to  law,  be 
deprived  of  their  right  to  protect  themselves 
and  those  under  their  control  from  an  invasion 
of  their  liberties  by  a  practically  compulsory 
inoculation  of  their  boaies  with  a  virus  of  any 
description,  however  meritorious  it  mififht  be. 
89  L.  R.  A. 


The  same  conclusion  was  reached  by  the  su- 
preme court  of  Wisconsin  in  State ^  Adams,  v. 
Burdffe,  95  Wis.  390,  87  L.  R.  A.  157,  in  a 
case  similar  in  all  respects  to  this.  In  that  case 
the  court  also,  upon  the  question  of  the  power 
of  the  legislature  to  delegate  to  such  board  the 
power  to  make  a  rule  having  the  force  of  a 
general  law,  cited  Bowling  v.  Lancashire  Ins, 
Go.  92  Wis.  68,  81  L.  R.  A.  112.  which  held 
that  the  legislature  could  not  delegate  the  in- 
surance commissioner  the  power,  essentially 
letdslative,  to  prepare,  approve,  and  adopt  a 
form  of  "a  standing  fire  insurance  policy"  for 
use  in  that  state,  and  which  use  was  to  be  en- 
forced by  penal  sanctioor  of  the  act.  See  also, 
on  this  subject,  (/Neil  v.  Atnerican  F,  Ins.  Go. 
166  Pa.  72,  26  L.  R.  A.  715,  and  Anderson  v. 
Manchester  F.  Assur.  Co.  59  Minn.  182,  28  L. 
R.  A.  609.  See  also  Tugman  v.  Ghicago,  78 
111.  405.  As  said  in  State,  Hahn,  v.  Young,  29 
Minn.  476:  "It  is  a  principle  not  questioned 
that,  except  where  authorized  by  the  constitu- 
tion, as  in  respect  to  municipaiities,  the  legis- 
lature cannot  delegate  legislative  power,  can- 
not confer  on  any  body  or  person  the  power  to 
determine  what  shall  be  the  law.  Tbe  legisla- 
ture only  must  determine  what  it  shall  be." 
Hurst  V.  Warner,  102  Mich.  238,  26  L.  R.  A. 
484.  This  was  an  act  of  the  Michigan  legisla- 
ture which  provided  that,  in  certain  contin- 
gencies specified  in  the  act,  the  state  board  of 
health  should  be  authorized  to  establish  a 
quarantine,  and  to  make  rules  for  the  disin- 
ftction  of  baggage  belonging  to  persons  coming 
from  a  country  where  contagious  disease  ex- 
ists, and,  through  an  inspector  acting  thereun- 
der, to  detain  for  disinfection  baggage  of 
passengers,  passing  through  the  state,  and 
coming  from  localities  where  a  dangerous  com- 
municable disease  exists.  It  was  held  by  the 
court  that  the  act  did  not  authorize  a  rule  sub- 
jecting the  baggage  of  all  immigrants  to  disin- 
fection, whether  such  immigrant  came  from  a 
part  or  locality  where  any  dangerous,  com- 
municable disease  existed  or  not.  The  case  of 
Ahetl  V.  Clark,  84  Cal.  826,  was  a  mandamus 
proceeding  to  compel  tbe  principal  of  a  public 
school  to  admit  Abeel  as  a  scholar,  who  had 
been  refused  admission  because  he  had  not 
complied  with  the  vaccination  act.  This  act 
provided  that  the  school  trustees  and  board 
shall  "exclude  from  the  benefit  of  the  common 
schools  any  child  or  any  person  who  has  not 
been  vaccinated."  The  act  was  held  constitu- 
tional. The  court  says:  "Vaccination,  then, 
being  tbe  most  effective  method  known  of  pre- 
venting tbe  spread  of  the  disease  ref erred  to 
[smallpox] .  it  was  for  the  legislature  to  deter- 
mine whether  the  scholars  of  the  public  schools 
should  be  subjected  to  it."  The  case  of  Duf- 
field  V.  WiUiamsport  School  Dist.  162  Pa.  476, 
25  L.  R.  A.  152.  was  a  mandamus  proceeding 
to  compel  the  admission  of  the  plaintiff's  minor 
child  into  the  common  schools  of  Williams- 
port.  The  facts  in  this  case  were  that  there 
was  an  ordinance  in  the  dty  of  WiUiamsport 
in  force  providing  that  no  pupil  "shall  be  per- 
mitted to  attend  any  public  or  private  school 
in  said  city  without  a  certificate  of  a  practising 
physician  that  such  pupil  has  been  subjected 
to  the  process  of  vaccination,"  that  smallpox 
was  then  existing  in  WiUiamsport,  and  had 
been    epidemic   in    many  near-by   cities  and 
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towns;  that  the  board  of  health  and  the  school 
board,  in  view  of  the  geoeral  alarm  prevailing 
in  the  city  over  the  report  that  a  case  of  small- 
pox was  in  the  city,  had  adopted  a  resolution 
in  conformity  with  said  city  ordinance.  The 
questions  raised  related  to  the  power  of  the 
school  board  to  adopt  reasonable  health  regu- 
lations, and  to  the  reasonableness  of  the  par- 
ticular recrulation  complained  of,  and  the  ac- 
tion of  the  board  was  sustained.  But  the  case 
was  unlike  the  one  at  bar  in  the  fact  that 
smallpox  was  then  in  the  city,  and  was  prev- 
alent in  adjoining  communities.  A  similar 
conclusion  was  reached  in  BtsseU  v.  Datison, 
66  Conn.  183,  29  L.  H,  A.  251,  but  the  gen- 
eral  statute  of  Connecticut  had  expressly  con- 
ferred upon  the  school  committee  the  power 
exercised  by  it.  The  cases  of  Re  Walters,  84 
Hun.  457,  and  Abeel  v.  Clark,  84  Cal.  228,  in- 
volved the  constitutionality  of  statutes  requir- 
ing all  children  to  be  vaccinated  before  being 
admitted  to  the  public  schools,  tfnd  such  stat 
utes  were  held  to  be  constitutional.  That 
question  is  not  involved  here,  and  the  reason- 
ing employed  in  those  cases  does  not  apply 
where  this  legislative  power  is  exercised  by  an 
administrative  board,  and  not  by  the  legisla- 
ture itself.  Nor  can  the  rule  in  question  be 
regarded  as  a  reasonable  one  where,  as  in  this 
case,  smallpox  did  not  exist  in  the  community, 
and  where  there  was  no  cause  to  apprehend 
that  it  was  approaching  the  vicinity  of  the 
school,  or  likely  to  become  prevalent  there. 
The  record  wholly  fails  to  show  that  there  were 
any  grounds  upon  which  the  board  could  have 
any  reasonable  belief  that  the  public  health 
was  in  any  danger  whatever.  Neither  the 
board  of  health  nor  the  board  of  directors  hav- 
ing any  power  to  make  and  enforce  the  order 
in  question  under  the  facts  of  this  case,  it  fol- 
lows that  appellees  were  unlawfully  excluded 
from  the  school.  The  powers  of  school  of- 
ficers under  the  statute  have  been  considered 
by  this  court  in  numerous  cases.  Rulison  v. 
Bost,  79  111.  667;  TrunUesof  Schools  v.  People, 
Van  AUen,  87  IlL  808,  29  Am.  Rep.  55;  Me- 
Cormick  v.  Burt,  95  IlL  263, 85  Am.  Rep.  163; 
Chase  v.  Stephenson,  71  111.  888;  People,  Lon- 
gress,  v.  Quincp  Bd.  of  Edu,  101  111.  808,  40 
Am.  Rep.  196,  and  other  cases.  But  nothing 
said  in  any  of  those  cases  sustains  the  conten- 
tion of  appellants. 

The  judgment  of  the  Appellate  Court  affirm- 
ing the  judgment  of  the  Circuit  Court  is  af- 
firmed. 


Fred  LEIFERMAN,  Appt., 

Carl  OSTEN. 
(167  111.  93.) 

1  •   Failure  of  the  Justice  of  the  peace  to 

send  up  the  complaint  in  an  action  for  forcible 
entry  and  detainer  Is  waived  by  ffoinfr  to  trial  on 
appeal  to  the  circuit  court  without  objecting  to 
its  absence. 

NoTS.— As  to  the  effect  of  a  partial  eviction  upon 
liability  for  rent,  see  Edmison  v.  Lowry  (S.  D.)  17 
L.  R.  A.  275,  and  note:  also  Collins  v,  Lewis  (Mtnn.) 
19  L.  a.  A.  822. 
89  L.  R  A. 


S.    Eviction  of  a  tenant  of  the  first  lloop 

of  a  building  Is  not  effected  by  moving  the  build- 
Ing  to  another  part  of  tbe  lot  so  as  to  relieve 
him  from  tbe  payment  of  rent  If  he  retains  pos- 
session of  his  rooms. 

(May  11, 1897.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  County  In  favor  of  plaintiff  in  an  action 
brought  to  obtain  possession  of  apartments  in 
a  building.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cruikshank  &  Atwood  for  ap- 
pellant. 

Mr,  Albert  Martin*  for  appellee: 

In  order  for  appellant  to  be  evicted  be  would 
have  to  show  that  he  was  iq  the  possession  of 
something  of  the  use  of  which  he  was  de- 
prived. 

A  tenant  has  an  easement  in  the  unobstructed 
passage  of  light  only  by  a  covenant  or  express 
agreement  in  the  lease. 

Keating  v.  Springer,  146  111.  481,  22  L.  R. 
A.  544. 

The  lessee  takes  only  such  an  interest  in  the 
subjacent  land  as  is  necessary  to  the  enjoy- 
ment of  the  premises,  and  upon  their  destruc- 
tion by  fire  be  has  no  interest  in  the  land  of 
which  an  eviction  can  be  predicated,  and  the 
subject-matter  of  the  demise  has  ceased  to- 
exist. 

2  Taylor.  Land.  &  T.  8th  ed.  §  520;  Central 
Mills  Go.  V.  Hart,  124  Mass.  128;  Holladay  v. 
Chicago  Arc  Light  &  P.  Co.  55  111.  App.  468. 

Possession  retained  after  an  alleged  construc- 
tive eviction  is  a  waiver  of  the  right  of  aban- 
donment. 

Barrett  v.  Boddie,  158  111.  479;  Patterson  v. 
Graham,  40  111.  App.  899,  140  111.  531;  Burn- 
ham  V.  Martin,  90  IlL  488. 

The  omission  of  tbe  complaint  in  the  justice's 
transcript  should  have  been  urged  at  the  earli- 
est possible  moment. 

Siillman  v.  Palis,  134  III.  582;  Armstrong  v. 
GriUp,  152  111.  646;  Brown  v.  Keller,  82  IlL 
154.  88  Am.  Dec  258;  Center  y.  Qibney,  71  111. 
557. 

Unless  urged  in  apt  time  it  may  be  waived. 

Clifford  V.  EagU,  35  III.  444;  Tisdale  v. 
Minonk,  46  111.  9. 

The  record  may  be  amended  at  any  subse- 
quent term  as  to  anv  matter  of  forni  in  the 
judgment  or  proceed mgs. 

Duncan  v.  McAfee,  4  111.' 98;  Atkins  v.  Bin- 
man,  7  IlL  450;  Lyon  v.  Boiltin,  7  IlL  629; 
Cook  V.  Wood,  24  111.  295;  Coughran  v.  Qut- 
cheus,  18  111.  390;  Cairo  d  St.  L.  R,  Co.  v. 
HoWrook,  72  IlL  419;  Church  v.  English,  81 
IlL  442. 

Taking  an  appeal  or  suing  out  a  writ  of 
error  and  making  the  same  a  supersedeas  is  no 
obstacle  to  the  amendment,  and  it  may  be 
made  either  in  the  court  where  the  record  re- 
mains or  in  any  other  court  to  which  the  rec- 
ord mav  be  taken  by  appeal  or  writ  of  error. 

Frink  v.  Schroyer,  18  111.  419:  Thompson  v. 
Turner,  22  IlL  890;  Cage  v.  ScJnnidt,  104  IlL 
108;  Rev.  Stat.  chap.  7,  ^  7.  Amendments, 
etc.;  Dunham  v.  South  Park  Comrs.  87  IlL  185; 
Owen  V.  Stevens,  78  III.  466;  Oebbie  v.  Mooney, 
121  IlL  258;  World*s  Columbian  Exposition  v. 
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8eala,  65  III.  App.  210;  Jones  v.  Aihee.  70  III. 
40;  Ten-y  v.  Eureka  CoUege.lO  111.  238;  People, 
Hubbard,  v.  Anthony,  129  111.  220;  Sullivan  v. 
Bddy,  154  111.  199. 

Carter,  J.,  delivered  the  opinion  of  the 
€Ourt: 

Appellee  recovered  a  judgment  before  a  jus- 
tice of  the  peace,  and  on  appeal  in  the  circuit 
court  of  Cook  county,  in  forcible  entry  and 
detainer,  for  the  recovery  from  appellant  of 
the  possession  of  the  first  floor  of  a  twostory 
frame  building;  at  1255  Wolfram  street  in  Chi- 
cago. This  appeal  is  taken  from  the  judgment 
of  affirmance  of  the  appellate  court,  a  certifi- 
cate of  importance  having  been  granted.  Ap- 
pellant had  occupied  the  first-story  flat,  as  it  is 
called,  of  the  building,  as  tenant  of  appellee 
for  about  five  years,  at  the  end  of  which  period 
appellee,  against  the  objection  of  appellant, 
and  while  appellant  was  living  in  the  house, 
moved  the  building,  which  occupied  about 
half  the  lot,  to  the  other  side  of  the  lot,  and 
built  a  new  building  on  the  corner,  the  former 
«ite.  The  building  removed  retained  the  same 
number.  Appellant  did  not  vacate  or  surren- 
der possession,  but  continued  in  the  occupancy 
of  the  same  part  of  the  building,  but  refused 
to  pay  any  rent  thereafter,  claiming  that  he 
had  been  evicted,  and  was  by  such  eviction 
dfscbargcd  from  the  further  payment  of  rent. 
After  the  rent  became  due  appellee  served  ap- 
pellant with  a  written  demand  for  rent,  and 
Dotice  to  quit  in  tve  days  if  not  paid.  The 
alleged  eviction,  and  the  fact  that  there  was  no 
written  complaint  on  file  in  the  circuit  court 
when  the  cause  was  tried  there  on  appeal,  con- 
stituted the  grounds  of  defense  in  the  appellate 
court,  and  are  the  ones  relied  on  here.  There 
was  a  written  complaint  in  due  form  before 
the  justice  of  the  peace,  but  the  iustice  neg- 
lected to  send  it  up  with  bis  original  transcript, 
and  its  absence  was  not  noticed  by  either  party 
during  the  trial  in  the  circuit  court.  The  de- 
fendant there  assigned  as  one  of  the  grounds 
for  a  new  trial  the  absence  of  such  complaint. 
The  circuit  court  overruled  the  motion  for  a 
new  trial,  and  also  a  motion  in  arrest  of  judg- 
ment. At  a  subsequent  term  of  the  circuit 
court  the  justice  filed  an  amended  transcript 
•containing  the  complaint,  and.  on  the  sugges- 
tion of  a  diminution  of  the  record  in  the  ap- 
pellate court,  leave  was  granted  to  supply  the 
omission,  and  it  was  supplied  in  that  court. 

Upon  the  errors  properly  assigned  here,  it  is 
urged  that  the  complaint  was  jurisdictional, 
and  without  it  the  circuit  court  had  no  juris- 
diction to  try  the  cause,  that  it  coula  not 
amend  its  judgment  in  matter  of  substance 
and  to  cure  a  jurisdictional  defect  at  a  subse- 
quent term,  and  that  in  fact  no  amendment 
was  made,  nor  leave  to  file  the  amended  tran- 
script given,  and  that  the  subsequent  filine  of 
the  complaint  in  the  circuit  and  appellate 
courts  was  wholly  ineffectual  to  cure  the  error. 
There  was  a  sufficient  complaint  before  the 
justice  of  the  peace,  and  he  had  jurisdiction  of 
the  subject  matter  and  of  the  parties.  On  ap- 
peal the  circuit  court  had  the  same  jurisdiction, 
and,  if  the  attention  of  that  court  had  been 
called  to  the  fact  that  the  justice  had  not  sent 
up  the  complaint,  the  omission  could  then  have' 
been  supplied.  By  going  to  trial  without  ob- 
e9  L.  R.  A. 


jection,  the  defendant  waived  the  question 
which  he  is  now  urging  here.  The  court  had 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  the  filine  of  a  written  complaint  In 
the  circuit  court  related  onl^  to  the  mode  of 
procedure,  and  any  irregularity  in  that  respect 
must  be  availed  of  promptly,  else  it  will  be 
waived.  It  is  a  well-settled  rule  that  all  dila- 
tory motions  going  to  the  jurisdiction  of  the 
court  must  be  made  in  apt  time.  In  Tisdale  v. 
Minonk,  46  III.  9,  it  was  held  that  a  motion  to 
dismiss  for  want  of  the  sworn  complaint  in  an 
action  for  violating  a  town  ordinance  came  too 
late  in  the  circuit  court, — that  it  should  have 
been  made  at  the  earliest  moment  before  the 
justice.  In  Clifford  v.  Eagle,  85  111.  444,  the 
defendant  appealed  from  a  judgment  against 
him  in  the  justice  court,  and  appeared  and 
moved  for  a  continuance  in  the  circuit  court, 
and  at  the  next  term  moved  to  dismiss  the  suit 
for  want  of  a  complaint  in  writing;  but  this 
court  said:  '*If  this  was  a  case  in  which  a 
written  complaint  on  oath  was  necessary,  the 
appellant  waived  it  by  appearing  in  the  cause 
and  moving  for  a  continuance.  The  motion 
to  dismiss  being  of  a  dilatory  character,  should 
have  been  entered  at  the  earliest  moment" 
See  also  Center  v.  Qibney,  71  111.  557,  in  sub- 
stance to  the  same  effect.  In  Evans  v.  Bouton, 
85  111.  579,  a  suit  in  replevin  before  a  justice, 
the  defendant  did  not  appear,  but  judgment 
was  rendered  against  him  by  default.  When 
the  cause  was  called  for  trial  in  the  circuit 
court  on  his  appeal,  he  moved  to  dismiss  the 
suit  for  want  of  an  affidavit.  This  court  held 
that  the  motion  was  made  in  apt  time;  that 
there  was  no  law  compelling  the  defendant  to 
appear  before  the  justice,  and,  as  the  judfi:ment 
was  there  rendered  against  him  by  default,  his 
motion  in  the  circuit  court  was  not  too  late. 
But  it  is  apparent  that  that  case  does  not  sup- 
port the  contention  of  appellant  here.  Appel- 
lant cite^,  also,  Stolberg  v.  Ohnmacht,  50  111. 
442.  as  applicable  to  the  case  at  bar.  But  we 
do  not  think  it  is.  In  that  case  there  was  no 
affidavit  filed  before  the  justice,  as  then  re- 
quired by  the  statute,  and  the  defendant  ap- 
peared before  the  justice  and  moved  to  dismiss 
the  suit.  The  justice  overruled  the  motion, 
and  allowed  the  plaintiff  to  file  his  affidavit, 
and  rendered  judgment  in  his  favor.  The  de- 
fendant appealed,  and  renewed  his  motion  in 
the  circuit  court  to  dismiss,  which  was  al- 
lowed. This  court  affirmed  the  action  of  the 
circuit  court,  holding  that  the  affidavit  was  ju- 
risdictional, that  the  justice  had  no  jurisdic- 
tion, and  that  the  justice  had  no  power  (o  issue 
the  summons  without  an  affidavit  having  first 
been  filed.  But  there  is  a  clear  distinction  be- 
tween that  case  and  the  one  at  bar.  because 
here  there  was  a  sufficient  complaint  before  the 
justice  when  the  summons  was  issued,  and. 
further,  the  defendant  went  to  trial  in  the  cir- 
cuit court  without  making  any  objection  or 
taking  any  advantage  of  any  kind  of  the  omis- 
sion of  the  justice  to  send  the  complaint  up 
with  his  transcript. 

The  next  question  is,  Was  the  defendant 
below  excused  from  paying  rent  because  of  the 
alleged  eviction?  There  are  two  kinds  of  evic- 
tion,— actual  and  constructive.  An  eviction 
may  be  actual,  as  where  there  is  a  physical 
expulsion,  or  it  may  be  constructive,  which. 
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althouKb  an  eviction  in  law,  does  not  deprive 
the  tenant  of  actual  occupancy.  7  Am.  & 
Eng.  Enc.  Law,  p.  87.  In  2  Wood,  Land.  & 
T.  p.  1107,  it  is  said:  * 'Where  there  is  an 
actual  physical  eviction  from  a  part  of  the 
premises,  the  tenant  may  still  retain  possession 
of  the  other  part  and  is  absolved  from  the  pay- 
ment of  any  rent  during  the  period  of  its  con- 
tinuance; and  hereip  is  the  important  distinc- 
tion between  an  actual  and  a  constructive 
eviction.  The  tenant  must  not  only  abandon 
the  premises,  but  it  must  also  appear  that  he 
abandoned  them  on  account  of  the  acts  of  the 
landlord,  which  are  claimed  to  operate  as  an 
eviction;  and  if  his  abandonment  was  due  to 
other  causes,  in  part  even,  he  cannot  set  up 
such  acts  in  defense  to  an  action  for  the  rent." 
In  the  case  at  bar  the  lease  to  appellant  was 
of  the  * 'first  floor  of  the  two-story  irame  build- 
ing situated  1255  Wolfram  street,"  and  the 
question  arises  whether,  by  this  lease,  the  ap- 
pellant acquired  any  such  interest  in  the  land 
as,  by  the  removal  of  the  building  therefrom, 
he  was  actually  evicted  from  a  part  of  the 
premises  leased  to  him.  Questions  analogous 
to  this  have  been  passed  upon  in  many  cases 
in  different  states,  and  the  uniform  current  of 
authority  is  that  the  land  does  not  pass  by 
such  a  lease,  and  that  the  tenant  takes  sucn 
an  interest  only  in  the  subjacent  land  as  is 
necessary  to  the  enjoyment  of  the  premises 
leased.  Thus,  in  Winton  v.  Cornitih,  6  Ohio. 
477,  it  was  said:  "He  [the  owner]  can  grant 
the  right  to  take  all  the  minerals  underneath, 
or  those  20  feet  below  the  surface  only;  to  dig 
all  the  turf,  to  inhabit  a  cave,  if  there  is  one, 
to  occupy  a  room  in  the  third  sto^,  to  occupy 
the  second  story,  a  room  in  the  nrst  story,  or 
the  cellar,  or  a  part  of  the  cellar.  By  such 
ffrants  the  land  does  not  pass.  .  .  .  The 
Kssees  of  the  middle  story  of  a  house  are  lim- 
ited above  and  below  as  well  as  on  the  sides, 
yet  the  land  is  as  necessary  to  sustain  their 
part  of  the  house  as  that  below."  And  in 
K&rr  V.  MerehanW  Exchange  Co,  8  Edw.  Ch. 
816,  where  there  was  a  lease  of  certain  apart- 
ments, it  was  said  that  it  was  not  to  be  consid- 
ered as  a  lease  of  land,  but  only  of  apartments 
in  the  building  distinct  from  the  land;  that 
leases  must  be  construed  according  to  the  in- 
tention of  the  parties,  and  with  reference  to 
the  subject-matter:  and  that  in  that  case  no  in- 
terest in  the  land  passed.  This  is  the  rule 
where  the  building  is  destroyed  by  fire,  the 
cases  holding  that,  where  the  building  con- 
taining the  apartments  leased  was  destroyed  by 
fire,  the  lease  had  terminated.  StoekweU  v. 
Hunter,  11  Met.  448,45  Am.  Dec.  220;  Womaek 
V.  MeQaarry,  28  Ind.  103,  »2  Am.  Dec.  806, 
Bee  also  Qratee  v.  Berdan,  26  N.  Y.  408;  Me- 
Millan  v.  Solomon,  42  Ala.  856,  04  Am.  Dec. 
654;  Harrington  Y.  Watson,  11  Or.  148,  50  Am. 
Rep.  465.  And  in  Shavomut  Not.  Bank  v. 
Boston,  118  Mass.  125,  it  was  said:  "In  cases 
where  different  rooms  in  the  same  buildine  are 
leased  to  separate  tenants,  the  situation  of  the 
property  and  the  nature  of  the  tenures  exclude 
the  idea  that  each  tenant  takes  aii  estate  for 
yeaVs  in  the  land.  Such  estates,  existing  at 
the  same  time  in  different  tenants,  are  incon- 
89  L.  R.  A. 


sistent  and  impossible."  There  was  nothing 
in  the  lease,  ana  no  evidence  in  the  case  at  bar, 
to  show  that  any  yard  privileges  connected 
with  the  first  flat  were  used  in  its  enjoyment. 
None  were  claimed  by  appellant,  and  it  does 
not  appear  that  he  was  deprived  of  anything 
that  could  reasonably  be  held  to  pertain  to  hS 
lease  of  the  "flrst  flat"  of  No.  1255.  Wolfram 
street,  except  that  a  different  parcel  of  land 
was  substituted  as  the  subjacent  land  necessary 
to  the  support  of  such  flat.  We  are  of  the 
opinion  that,  in  view  of  the  law,  the  juiy  would 
not  have  been  authorized  to  find  that  there  was 
an  actual  eviction  of  any  part  of  the  premises 
leased. 

In  regard  to  the  effect  of  a  constructive  evic- 
tion, inasmuch  as  appellant  did  not  avail  him- 
self of  his  privilege  of  electing  to  treat  the  act 
of  appellee  as  la  constructive  eviction,  but  re- 
mained in  possession,  it  is  not  material  to  in- 
quire whether  the  removal  of  the  building  was 
such  an  act  as  would  amount  to  a  constructive 
eviction  or  not.  In  Barrett  v.  Boddie,  168  Rl. 
479.  this  court  said:  "The  eviction  sought  to 
be  shown  by  appellant  was  constructive.  The 
possession  of  the  premises  was  retained  by  the 
tenant  after  the  alleged  acts  of  eviction.  Pos- 
session retained  after  an  alleged  constructive 
eviction  is  a  waiver  of  the  right  of  abandonment. 
No  constructive  eviction  exists  without  a  sur- 
render of  possession.  With  retention  of  pos- 
session after  constructive  eviction,  liability  for 
rent  exists,  according  to  the  terms  of  the  lease, 
during  occupancy  thereunder.  Warren  v.  Wag- 
ner,  75  Ala.  188,  51  Am.  Rep.  446;  BeWitt  ▼. 
Pierson,  112  Mass.  8,  17  Am.  Rep.  58;  Scott  y, 
Simons,  54  N.  H.  426;  Bereel  v.  Lawton,  90 
N.  Y.  208;  Keating  v.  Springer,  146  111.  481, 
522  L.  R.  A.  544."  In  Keating  v.  Springer, 
146  III.  481,  22  L.  R.  A.  544,  we'  said:  "If, 
however,  the'tenant  makes  no  surrender  of  the 
possession,  but  continues  to  occupy  the  prem- 
ises after  the  commission  of  the  acts  which 
would  justify  him  in  abandoning  them,  be  will 
be  deemed  to  have  waived  his  right  to  abandon 
and  he  cannot  sustain  a  plea  of  eviction  by 
showing  that  there  were  circumstances  which 
would  have  justified  him  in  leaving  the  prem- 
ises. Hence,  it  has  been  held  that  there  can- 
not be  a  constructive  eviction  without  a  sur- 
render of  possession.  It  would  be  unjust  to 
permit  the  tenant  to  remain  in  possession,  and 
then  escape  the  payment  of  rem  by  pleading  a 
state  of  facts,  which,  though  conferring  a  right 
to  abandon,  had  been  unaccompanied  by  the 
exercise  of  that  right."  See  also  Burnham  v. 
Martin,  90  111.  488;  Patterson  v.  Graham,  140 
111.  581.  But,  conceding  that  the  act  of  the 
landlord  amounted  to  a  constructive  eviction, 
still  appellant  must  be  deemed  to  have  waived 
any  benefit  which  might  have  accrued  to  him 
therefrom  by  retaining  possession  of  his  rooms, 
and,  there  being  no  conflict* as  to  the  posses- 
sion, nor  as  to  the  amount  of  rent  due  under 
the  lease,  nor  as  to  the  demand  notice  to  quit 
and  default,  there  was  no  question  of  fact  for 
the  jury  to  try,  and  the  direction  by  the  court 
to  find  for  the  plaintiff  was  right. 

The  judgment  of  the  Appellate  Court  is  af- 
firmed. 
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William  C.  NIBLACK,  Appt, 

V. 

PARK  NATIONAL  BANK  of  Chicago. 
(169111.517.) 

1.   A  eheek  im  properly  presented  to  a 

bank  for  pajrment  where  a  notary  public  takes 
it  to  the  bank  duriog  banking  hours  for  the  pur- 
pose, and  upon  flndlngr  the  doors  dosed  makes  a 
demand  upon  the  bank  president,  althoui^b  the 
coolroller  of  the  currency  has  taken  charge  of 
the  bank. 

8.  A  bajik  to  whieh  a  eheek  ifl  presented 
by  a  third  person  receiving  it  in  the  usual 
course  of  business  cannot,  where  such  check 
constitutes  an  equitable  assignment  of  the  fund, 
appropriate  such  fund  after  such  presentation  to 
the  payment  of  a  note  held  by  It  against  the  de- 
positor and  refuse  to  pay  the  check,  if,  at  the 
time  of  presentation,  it  has  taken  no  steps  to  ap- 
propriate the  deposit  to  the  payment  of  the  note. 

8*  That  the  eontroUer  of  the  currency 
has  taken  ehar§^  of  a  bank  at  the  time 
of  .the  presentation  of  a  check  by  a  third  person 
holding  It  in  the  regular  course  of  business  does 
not  authorize  the  subsequent  application  of  the 
fund  to  the  payment  of  a  note  held  by  the  bank 
against  the  depositor,  as  neither  the  controller 
nor  the  receiver  appointed  by  him  has  any  more 
right  to  transfer  such  fund  than  the  bank  itself. 

4«  Interest  is  properly  allowed  upon  a 
<5heckf  payment  of  which  has  been  wrongfully 
refused  by  a  bank,  from  the  date  of  its  presenta- 
tion for  payment. 

(November  8, 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  re- 
-versiug  a  judgment  of  the  Circuit  Court  for 
Cook  County  m  his  favor  in  a  suit  brought  to 
enforce  payment  of  a  check.    Reversed, 

Statement  by  Wilkin.  J.: 

On  June  17,  1890,  Cook  and  Leake,  doing 
business  as  the  Bank  of  Hartford,  and  having 
sufficient  funds  on  deposit  to  their  credit  with 
the  appellee,  the  Park  National  Bank  of  Chi- 
cago, drew  a  check  for  $1,056  upon  the  latter 
bank,  payable  to  appellant  William  C.  Nib- 
lack,  and  delivered  it  to  bim.  On  the  morning 
of  the  20th  following,  the  controller  of  the 
currency  seized  the  property  and  assets  of  the 
Park  National  Bank,  and  caused  it  to  suspend 
business.  At  this  time  there  was  on  deposit 
in  the  latter  bank  to  the  credit  of  the  Bank  of 
Hartford  the  sum  of  $8,574.44  and  it  held  a 
note  of  the  Bank  of  Hartford,  payable  on  de- 
mand, for  the  sum  of  $18,600.  At  the  time  of 
the  closing  of  its  doors,  it  had  taken  no  steps 
to  transfer  the  deposit  to  part  payment  of  the 
note  which  it  held.  On  this  day,  Niblack,  by 
public,  presented  his  check 


a  notary  public,  presented  his  check  to  the 

appellee  bank  for  payment,  and,  finding  the 

doors  closed,  and  being  unable  to  make  a  de- 1  holder  thereof, 

mand,  presented  it  to  the  president  of  the  bank  |     Mrinn  v.  Burch,  25  111.  85. 


at  another  place  and  protested  it,  in  due  form, 
upon  payment  being  refused.  Afterwards,  on 
July  14,  Qilbert  G.  8haw  was  appointed  re- 
ceiver of  appellee  bank,  and  in  August  follow- 
ing a  claim  for  the  amount  of  the  check  was 
presented  to  him,  but  he  refused  to  acknowl- 
edge it  as  an  obligation  of  the  bank,  and  this 
suit  was  brought  to  recover  that  sum.  Upon 
the  bearing  judgment  was  rendered  against  the 
receiver  for  the  face  of  the  check,  with  inter- 
est from  June  20,  1890,  amounHng  in  all  to 
$1,846.  Appeal  was  taken  to  the  appellate 
court  of  the  first  district,  where  the  judgment 
of  the  trial  court  was  reversed,  without  being 
remanded.  From  that  judgment  William 
C.  Niblack,  appellant  here,  prosecutes  this 
appeal. 

Messrs.  James  S.  Harlan  and  S.  S. 
Qregoryf  for  appellant: 

In  order  to  defeat  the  right  of  a  checkholder 
the  bank,  prior  to  the  time  of  presentment  of 
the  check,  must  have  done  some  act  indicative 
of  its  intention  to  appropriate  its  depositor's 
credit  balance  to  the  payment  of  its  claims 
against  him.  This  is  not  a  mere  question  of 
bookkeeping. 

First  Nat.  Bank  v.  Kelsay,  54  111.  App.  660; 
American  Exch.  Nat.  Batik  v.  Qregg,  188  111. 
596. 

The  check  of  a  depositor  transfers  to  the 
payee  so  much  of  the  deposit  as  the  check  calls> 
for. 

Bank  of  Antigo  v.  Union  Trust  Co,  149  111. 
348,  28  L.  R.  A.  611;  Fourth  Nat.  Bank  v.  Citv 
Nat,  Bank,  68  111.  898. 

A  checkholder,  though  treated  as  an  assig- 
nee of  the  depositor,  yet  has  rights  superior  to 
him  or  to  his  assignee  in  insolvency. 

National  Bank  v.  Indiana  Bkg.  Co.  114  111. 
488. 

The  drawer  of  a  check  cannot  stop  payment 
after  the  check  has  come  to  the  hands  of  a  bona 
fide  owner. 

Union  Nat,  Bank  v.  Oceana  County  Bank, 
80  111.  212,  22  Am.  Rep.  185. 

A  bank  holding  the  note  of  a  depositor  which 
is  overdue  is  not  bound  to  apply  his  deposit  to* 
its  payment,  even  as  against  a  surety  on  that 
note. 

People's  Bank  v.  Legrand,  103  Pa.  809,  49' 
Am.  Rep.  126;  Fom  v.  Oerman-Ameriean  Bank, 
83  111.  599,  25  Am.  Rep.  415. 

The  controller  must  decide  when  and  to 
what  extent  the  personal  liability  of  stockhold- 
ers can  be  enforced,  and  the  courts  cannot  re- 
view his  decision  in  this  matter. 

Kennedy  v.  Qipson,  75  U.  S.  8  Wall.  498, 19 
L.  ed.  476;  Case  v.  TerreU,  78  U.  S.  11  Wall. 
199,  20  L.  ed.  184. 

A  bank  check  drawn  on  a  sufficient  fund  is 
an  assignment  pro  tanto,  and  on  presentment 
and  refusal  may  be  made  the  basis  of  suit 
against  the  bank  on  which  it  is  drawn  by  the 


NoTB.— For  set-off  affaJnst  assignee  of  oommer- 
cial  paper  of  claim  against  assignor,  see  note  to 
Vann  v.  Marbury  (Ala.)  28  L.  R.  A.  82S. 

As  to  setting  off  insolvent's  obligation  against 
claim  in  the  hands  of  his  receiver  or  assignee  for 
cre<HtorB,  see  note  to  Merrill  v.  Cape  Ann  Granite 
Co.  (MasB.)  88L.  R.  A.  8ia 
89  L.R.  A. 


For  set-off  by  bank  of  unmatured  claim  against 
check  of  Insolvent,  see  note  to  Nashville  Trust  Co. 
V.  Fourth  Nat.  Bank  (Tenn.)  15  L.  R.  A.  710;  also 
Merchants*  Nat.  Bank  v.  Robinson  (Ky.)  28  L.  R.  A.. 
7«0. 
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A  baDk  cannot  set  off  a^inst  such  check  a 
claim  it  may  have  against  the  holder. 

Broion  v.  Leekie,  48  III.  497. 

The  bank  may,  when  it  sees  fit,  insist  on 
payment  of  its  demand  note,  and  for  that  pur- 
pose apply  so  much  of  the  deposit  as  may  be 
necessary. 

Myers  v.  Union  Nat,  Bank,  27  III.  App.  254. 

Failure  of  a  bank  excuses  presentment  of 
commercial  paper  there  payable. 

Berg  v.  AbboU,  88  Pa.  177,  24  Am.  Rep.  168, 
and  note,  p.  160;  Bickford  v.  First  Hat,  Bank, 
42  111.  238,  89  Am.  Dec.  436. 

A  check  is  at  least  an  equitable  assignment 
to  the  amount  of  the  check,  and  this  is  its 
<;haracter  in  advance  of  presentment. 

Fourth  Nat.  Bank  v.  City  Nat,  Bank,  68111. 
398;  Abt  v.  American  Trust  db  Sav,  Bank,  169 
m.  467;  Union  Nat,  Bank  v.  Oceana  County 
Bank,  80  111.  212.  22  Am.  Rep.  186;  National 
Bank  v.  Indiana  Bkg,  Co.  114  111.  483. 

Messrs.  William  Brace  and  John  T. 
Richards,  for  appellee: 

As  between  the  parties,  a  check  operates  as 
an  equitable  assignment  of  the  funds  of  the 
drawer  from  the  time  of  delivery. 

Munn  V.  Burch,  25  111.  35;  Buehler  v.  Oalt, 
85  111.  App.  225. 

But  as  between  the  payee  of  the  check  and 
the  bank,  the  rights  of  the  former  are  fixed  and 
determined  by  conditions  existing  at  the  time 
of  presentment. 

Myers  v.  Union  Nat.  Bank,  27  HI.  App.  254; 
BankofAntigo  v.  Union  Trust  Co.  50111.  App. 
484,  149  111.  348.  23  L.  R  A.  611. 

Where  a  depositor  is  indebted  to  the  bank 
by  an  independent  matured  indebtedness,  the 
bank  may  apply  money  on  deposit  in  payment. 

Home  Nat,  Bank  v.  Newton,  8  111.  App.  563; 
Hayden  v.  Alton  Nat.  Bank,  29  111.  App.  458; 
Schuier  v.  LacUde  Bank,  27  Fed.  Rep.  424. 

The  theory  upon  which  the  holder  of  a  check 
may  sue  the  bank,  if  at  the  time  of  present- 
ment it  had  money  of  the  depositor  which  it 
ought  to  have  applied  to  the  payment  of  the 
<;heck,  but  did  not,  is.  that  the  check  operated 
as  an  assignment  pro  tanto  of  the  funds  of  the 
drawer  on  deposit  with  the  bank. 

Munn  V.  Bureh,  25  111.  35;  Union  Nat,  Bank 
T.  Oceana  County  Bank,  80  111.  212;  National 
Bank  v.  Indiana  Bkg.  Co,  114  111.  483. 

A  bank  holding  an  overdue  note  of  a  de- 
positor, of  greater  amount  than  his  deposit, 
may  properly  refuse  to  pay  his  check  without 
any  formal  appropriation  of  the  deposit  upon 
the  note.  ^ 

Mt,  Sterling  Nat,  Bank  v.  Green,  99  Ky.  262, 
^  L.  R  A.  568. 

No  demand  is  necessary  before  bringing  suit 
on  a  note  payable  on  demand. 

Hall  V.  Jones,  82  111.  38. 

Wilhin,  J.,  delivered  the  opinion  of  the 
-court: 

It  is  contended  by  appellant  that,  inasmuch 
as  at  the  time  of  the  making  and  presentment 
of  the  check  the  Park  National  Bank  held 
sufficient  funds  belonging  to  the  maker  of  the 
check  to  pay  it,  and  at  that  time  had  taken  no 
steps  to  appropriate  the  deposit  to  the  payment 
of  the  note  in  its  favor,  the  bank  could  not 
afterwards  appropriate  this  fund  to  the  pay- 
ment of  its  note,  and  refuse  to  pay  the  check. 
«9  L.  R  A. 


On  the  other  hand,  it  is  contended  by  appellee, 
first,  ttiat  the  check  was  not  properly  presented 
for  payment;  and,  next,  if  it  was  presented, 
even  after  presentment,  the  bank  had  the  right 
to  appropriate  the  maker's  funds  then  on  de- 
posit to  the  payment  of  its  own  note,,  rather 
than  to  the  payment  of  the  check.  We  think  the 
check  must  be  treated  as  properly  presented  to 
the  bank  for  payment  It  appears  from  the 
evidence  that  a  notary  public,  with  the  check, 
went  to  the  bank  during  banking  hours,  for 
the  purpose  of  demanding  payment  for  appel- 
lant, but  found  the  doors  closed.  He  then 
made  a  demand  of  payment  of  the  bank  presi- 
dent. Everything  was  done  to  present  the 
check  for  payment  which  could  be  done  by 
the  holder.  If  a  check  is  presented  to  the  bank 
for  payment  during  business  hoars,  and  the 
doors  be  closed,  this  is  due  diligence  on  the 
part  of  the  holder  of  the  check,  and  it  may  be 
protested  for  nonpayment.  Bickford  v.  First 
Nat.  Bank,  i2m.2»S,S9  Am,  Dec.  436.  It 
is  a  well-settled  rule  in  this  state  that  the  draw- 
ing and  delivery  of  a  check  upon  a  fund  in  the 
bank  is,  in  effect,  an  assignment  to  the  holder 
of  the  check  of  so  much  of  the  fund  as  the 
check  calls  for.  But  the  contention  of  appellee 
seems  to  be  that,  although  the  making  and  de- 
livery is  an  equitable  assignment  of  so  much 
of  the  deposit,  the  banker  has  the  right  to  re- 
fuse payment  of  the  check  even  when  pre- 
sented by  a  third  person,  and  appropriate  the 
money  to  the  payment  of  a  debt  due  from  the 
maker  to  himself,  on  the  theory  that  he  has  a 
lien  upon  the  deposit  in  favor  of  himself  to  the 
extent  of  the  maker's  indebtedness;  or,  in  other 
words,  it  is  insisted  that  the  bank  has  the  right 
of  setoff,  to  the  extent  of  the  note,  against 
the  maker  of  the  check,  and  may  exercise  the 
right  to  set-off  when  the  check,  which  is  held 
even  by  the  third  person,  is  presented. 

The  question  in  the  case  of  Fourth  Nat,  Bank 
v.  City  Nat.  Bank,  68  III.  402,  is  very  similar 
to  this.  The  banker,  holding  a  note  which 
was  not  due  against  the  maker  of  the  check, 
refused  to  pay  the  check  which  was  presented 
by  a  third  party,  although,  at  the  time  of  mak- 
ing and  presentment,  there  were  sufficient 
funds  on  deposit  to  the  maker's  credit  to  pay  it. 
There,  as  here,  the  attempt  was  to  maintain 
that  the  banker  had  a  lien  upon  the  funds  in 
his  possession  to  pay  an  indebtedness  to  him- 
self. The  court  said:  "  In  the  very  nature  of 
such  transactions,  a  banker's  lien  cannot  ex- 
tend to  the  money  left  on  deposit  with  him, 
according  to  the  customs  and  usages  of  banks. 
It  has  never  been  so  extended,  but  is  confined 
to  securities  and  valuables  which  may  be  in 
the  banker's  custody  as  collaterals.  The  credit 
must  be  given  on  the  credit  of  the  securities  or 
valuables,  either  in  possession  or  expectancy. 
Russell  V.  Hadduck,  8  111.  283,  44  Am.  Dec. 
693.  This  is  the  extent  of  a  banker's  lien." 
The  right  of  setoff  was  urged  in  favor  of  the 
bank  as  against  the  maker  of  the  check,  and 
the  court  further  said:  ''The  other  proposi- 
tion, that  of  a  right  to  an  equitable  set-off, 
might  be  conceded  if  no  third  party  was  in  the 
way.  The  third  party  here  is  the  appellees, 
whose  right  to  this  money  was  fixed  on  the  17th 
of  October,  the  day  the  check  was  presented 
and  payment  demanded.  This  right  of  set-off, 
as  claimed,  Ib  but  another  phase  of  the  bank. 
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ers'  lien,  and  has  no  foundation  in  law  or 
justice  as  against  a  check  holder  for  vaYue/* 
Ilad  the  maker  himself  presented  this  cbecR, 
the  bank  would  have  had  the  right  to  refuse 
payment,  and  could  have  appropriated  this  de- 
posit to  the  payment  of  the  indebtedness.  It 
is  also  the  law.  where  a  bank  holds  a  demand 
note,  or  a  note  past  due,  it  has  the  right  to 
charge  such  obligation  up  against  the  maker's 
deposit  account;  and,  if  it  does  so  before  a 
check  drawn  by  the  depositor  is  presented  for 
payment,  it  will  be  entitled  to  hold  the  deposit 
against  any  check  afterwards  presented.  But 
here  Ni black,  a  third  party,  presented  the 
check,  which  amounted  to  the  transfer  of  so 
much  of  the  fund  to  him  as  the  check  called 
for,  and  no  right  of  set-off  existed  in  favor  of 
the  bank  thereafter.  He  had  received  it  for 
value.  It  had  been  drawn  against  a  fund 
sufficient  to  pay  it  belonging  to  the  drawer. 
Taken  in  the  usual  course  of  business,  it  was 
clothed  with  all  the  rightb  which  the  custobis 
of  business  gave  it  for  commercial  convenience. 
When  presented,  the  fund  still  stood  to  the 
credit  of  the  maker,  and,  according  to  the  de- 
cisions of  this  court,  the  bank  had  no  legal 
right  then  to  refuse  payment. 

Counsel  for  appellee  contend  that,  the  note 
being  due,  and  the  bank  having  passed  into 


the  hands  of  the  controller  when  the  check 
was  presented,  that  state  of  facts  itself  trans- 
ferred  the  deposit  to  the  payment  of  the  note. 
The  fact  that  the  controller. took  charge  of  the 
bank  did  not  make  any  change  in  the  relation 
of  the  parties.  The  controller,  and  the  re- 
ceiver afterwards  appointed  by  him,  acted  for 
the  bank.  Having  seen  that  the  banker's  lien 
does  not  extend  to  money  on  deposit  when 
checks  are  presented  by  third  persons  who  are 
holders  in  the  regular  course  of  business, 
neither  the  controller  nor  the  receiver  had  any 
more  right  to  make  the  transfer  than  the  bank 
itself. 

It  is  also  urged  that,  even  if  the  appellate 
court  was  in  error,  and  its  judgment  must  be 
reversed,  the  trial  court  erred  in  instructing 
the  jury  to  allow  interest  upon  the  face  of  the 
check  from  the  dOth  day  of  June,  the  day  of 
protest,  and  for  this  reason  the  judgment  of 
the  latter  cou^rt  should  be  reversed.  We  are 
satisfied  that  the  check  was  duly  presented  for 
payment  on  the  20th  day  of  June,  and  hence 
interest  was  properly  allowable  from  that  time. 
We  find  no  merit  in  this  contention. 

The  judgment  of  the  Appellate  Court  revers- 
ing the  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  judgment  of  the  Circuit  Court 
is  affirmed. 
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1.  An  injury  to  a  pawenger  on  a  trolley 
ear  by  contract  with  a  trolley  wire 

charired  with  electricity  which  breaks  and  falls 
over  the  rear  end  of  the  car  does  doc  render  the 
carrier  liable  if  the  accident  was  caused  solely 
by  a  hidden  or  latent  defect  in  the  wire  whtch 
could  not  have  been  discovered  or  detected  by 
any  reasonable  examination,  unless  the  earner 
has  been  in  some  way  nefirllgent  in  respect  to  the 
danerer  of  such  an  accident. 

IB.  The  ntniost  car^  and  diligence  which 
human  foresisrht  can  use  is  the  measure  of  duty 
which  a  carrier  owes  to  a  passeoffer. 

8.  An  hypothesis  unsupported  by  [evi- 
dence shbuld  not  be  submitted  to  the  Jury. 

A*  Neg^lifi^enee  is  relative,  and  cannot 
exist  independently  of  some  imposed  or  im- 
plied correlative  duty  essentially  related  to  the 
particular  circumstances. 

a.  Testimony  that  a  person  'looked 
very  bad;  he  was  lame  and  he  could  scarcely 
get  up  8tair8,^^~is  not  inadmissible  on  an  issue  as 
to  his  condition  at  a  certain  time. 

•6.  An  election  for  a  trial  by  Jury*  re- 
quired iby  the  rules  of  court  authorized  by  the 
amendment  of  1892to  the  Maryland  Constitution, 
must  be  made  by  a  separate  and  distinct  act,  and 
cannot  be  made  by  a  demand  in  the  declaration. 

(November  17,  18»7.) 

Note.— As  to  injuries  to  a  passenger  on  an  elec- 
tric car  by  a  shock,  see  also  Burt  v.  Douglas  County 
street  R.  Co.  (Wis.)  18  L.  R.  A.  4T9. 


APPEAL  by  defeDdaot  from  a  judgment  of 
the  Court  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  W.  Machen  and  William 
S.  Bryan,  Jr.,  for  appellant: 

When  an  accident  occurs  from  a  failure  of 
one  of  the  appliances  of  a  car,  a  prima  facie 
presumption  of  negligence  arises  which  it  is 
incumbent  on  the  defendant  to  meet  by  evi- 
dence. But  when  it  appears  from  the  evidence 
produced  that  the  measure  of  care  which  the 
law  exacts  from  the  carrier  had  been  in  fact  ei^- 
ercised  in  respect  to  such  appliance,  and  that 
the  defect  which  caused  such  failure  was  latent 
and  not  discoverable,  and  that  all  reasonable 
precautions  by  wav  of  inspection  and  other- 
wise had  been  made  use  of,  then  the  principle 
is  well  established  that  the  carrier  is  not  lia- 
ble. 

Daniel  v.  Metropolitan  R.  Co.  L.  R  8  C.  P. 
223;  Fearn  v.  West  Jersey  Ferry  Co,  143  Pa. 
122.  18  L.  R.  A.  866;  Pershing  v.  Chicago,  B, 
dbO  R.  Co.  71  Iowa,  565;  N(yrfolk  dbW,  R,Co. 
V.  Marshall,  90  Va.  836;  Booth,  Street  Rail- 
ways. §  832;  Baltimore  db  T.  Tump,  Road  v. 
Cason,  72  Md.  880;  Potts  S.Chicago  City  R.  Co, 
83  Fed.  Rep.  610;  Fleming  v.  Pittsburgh,  C.  C. 
di  St,  L.  R.  Co.  158  Pa.  180,  22  L.  R.  A.  351; 
Curtis  V.  Rochester  d:  S.  R,Co.  18  N.Y.  548,  75 
Am.  Dec.  268;  Mexican  C,  R.  Co,  v.  Lauri- 
cdla,  87  Tex.  279. 

The  law  makes  no  unreasonable  demand. 
It  does  not  require  from  any  man  superhuman 
wisdom  or  foresight.  Therefore  no  one  is 
guilty  of  culpable  negligence  by  reason  of  fail- 
ing to  take  precautions   which  no  other  man 
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would  be  likely  to  take  un^er  the  circum- 
Btances. 

1  Sbearm.  &  Redf.  Neg.  §  11. 

If  the -accident  complained  of  was  caused 
solely  by  a  hidden  or  latent  defect,  nor  ap- 
parent to  the  eye,  the  defendant  is  not  liable 
even  though  the  plaintiff,  without  fault  on  his 
part,  did  receive  injuries  by  reason  of  the 
breakinf^  and  falling  of  said  trolley  wire. 

Cwrier  v.  Kanms  City  Cable  R,  Co.  42  Fed. 
Rep.  89;  Uvion  R,  Co.y.  State,  Steever,  72  Md. 
159;  Johnson  v.  Hartey,  80  Md.  259. 

Messrs,  Thomas  C.  Buddell,  Sidney 
Hall,  and  Joseph  W.  Bristor,  for  appellee : 

If  plaintiff  while  a  passenger  on  one  of  the 
defendant's  cars,  and  while exerdsine  ordinary 
care,  was  shocked  and  knocked  on  said  car, 
and  injured  by  coming  in  contact  with  the  end 
of  a  broken  trolley  wire  used  by  defendant  in 
the  operation  of  the  railway,  he  can  recover. 

Baltimore  d  0.  R.  Go.  v.  State,  Mahone,  68 
Md.  144;  Baltimore  <fe  0.  R.  Co.  v.  State, 
Bauer,  60  Md.  449;  Baltimore  <fe  0.  R.  Co, 
V.  State,  Goughlan,  24  Md.  84;  Baltimore  <fi  7. 
Turnp.  Road  v.  Leonhardt,  66  Md.  70;  Stokes 
V.  SaltonstaU,  38  U.  8.  18  Pet.  181,  10  L.  ed. 
115. 

There  is  imposed  on  the  defendant  as  a  carrier 
of  passengers  the  duty  not  only  to  use  the  high- 
eat  degree  of  diligence  practicable  under  the  cir- 
cumstances in  ie£ard  to  the  erection  and  main- 
tenance of  its  trolley  wire  and  car,  but  also  to 
use  the  same  degree  of  diligence  in  the  opera- 
tion of  its  line. 

Hurtt  y.  Woodland,  24  Md.  893;  Jlaltby  v. 
Northwestern  Virgiina  R,  Co.  16  Md.  445; 
Washinaton  F.  Ins.  Co.  v.  Damson,  80  Md.  92. 

The  dangerous  nature  of  the  motive  power 
used  by  uie  modern  electric  railway  has 
brought  with  it  an  additional  obligation,  and 
the  carriers  of  passengers,  by  electricity,  are 
required  to  use  the  very  highest  degree  of  care 
in  the  construction,  maintenance,  and  opera- 
tion of  their  plant. 

Uggla  v.  West  End  Street  R,  Co.  160  Mass. 
851;  Haynes  v.  Raleigh  Oas  Co.  114  N.  C.  208, 
26  L.  R.  A.  810;  Western  U,  Tdeg.  Co.  v.  State, 
Nelson,  82  Md.  293;  Croswell,  Electricity, 
§§284,252. 

McSherry,  Cb.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  damages  for  a 
personal  injury.  The  facts,  so  far  as  they 
need  be  recited  to  present  the  questions  of  law 
which  are  brought  up  by  the  second  and  third 
bills  of  exception,  are  few  and  simple,  and  will 
be  stated  in  a  moment.  The  ruling  complained 
of  in  the  first  bill  of  exceptions  has  reference 
to  a  question  of  practice,  and,  though  arising 
earliest  on  the  record,  will  be  considered  and 
disposed  of  last,  because  it  does  not  pertain  to 
the  merits  of  the  controversy. 

The  appellant  is  a  corporation  owning  and 
operating  a  street  railway  in  the  city  of  ^Balti- 
more. The  motive  power  used  to  propel  its 
cars  is  electricity,  which  is  applied  by  the  over- 
head trolley  system.  On  the  day  that  the  in- 
jury complained  of  happened,  the  appellee 
boarded  one  of  the  company's  cars,  taking  a 
seat  on  the  inside,  but  afterwards,  owing  prob- 
ably to  the  crowded  condition  of  the  car,  go- 
ing to  and  standing  on  the  rear  platform. 
89  L.  R.  A. 


Shortly  thereafter  the  trolley  wire  broke  some 
few  inches  from  a  brass  sleeve  which  spliced 
together  the  ends  of  the  separate  wires  that, 
when  united,  formed  the  continuous  trolley 
wire.  That  part  of  the  broken  wire  which  wa» 
above  the  car,  and  which  stretched  in  the  di- 
rection that  the  car  was  going,  was  carried  oi> 
the  trolley  pole  as  the  car  proceeded;  and,  as 
the  car  moved  forward,  the  wire,  charged  with 
the  electric  current,  was  paid  out  over  the  trol- 
ley wheel,  and  the  severed  end  fell  upon  the 
roof  of  the  car,  and  thence  over  its  rear  .edge, 
and  came  in  contact  with  the  appellee,  who- 
was  thrown  by  the  shock,  or  who,  receiving  a 
shock  therefrom,  jumped  to  the  ground,  and 
was  injured.  The  period  of  time  intervening 
between  the  breaking  of  the  wire  and  the  in- 
jury to  the  appellee  was  only  a  few  seconds. 
The  record  fails  to  show  that  the  car  could 
have  been  stopped  in  a  shorter  space  of  time 
than  it  was,  or  that  the  employees  in  charse  of 
it  could  have  done  anything  which  they  onutted 
to  do  to  avoid  the  injury.  There  was  evidence 
adduced  by  the  appellant  tending  to  prove  that 
the  wire  broke  from  a  latent  defect  that  no  test 
or  inspection  could  have  discovered,  and  that 
no  human  foresight  could  have  guarded 
against;  that  the  wire  had  been  subjected  to 
all  the  tests  known  to  science,  if  not  before  it 
was  sent  from  the  factory  where  it  was  made, 
at  least  before  it  was  put  in  place;  and  that, 
since  it  had  been  in  use,  it  had  been  reeularly 
and  carefully  inspected.  It  was  further 
shown  that  the  most  skilled  contractors  had 
constructed  the  line,  and  that  the  best  materials 
which  could  be  procured  had  been  used* 
There  was  also  sufficient  evidence  before  the 
iurv  from  which  they  well  might  have  found, 
if  they  believed  that  evidence  to  be  true,  that 
the  wire  broke  from  no  fault  or  negligence  of 
the  company  or  its  employees;  and  they  might 
likewise  have  concluded — for  the  testimony,  if 
credited,  warranted  the  conclusion— that  the 
highest  decree  of  care  and  caution  known  to- 
scfence  had  been  used  by  the  company  in  pro- 
viding the  best  materials,  appliances,  and 
workmanship  in  the  building  of  its  trolley  sys- 
tem. The  declaration  contains  a  single  count 
It  avers  that  a  certain  wire,  the  property  of 
the  defendant,  and  which  it  was  its  duty  to- 
keep  in  repair,  was.  through  the  carelessness- 
and  negligence  of  the  company  and  its  serv- 
ants, out  of  repair,  and,  in  consequence,  broke, 
and  fell  upon  the  plaintiff,  who  at  that  time 
was  using  due  care  and  caution.  Under  this 
declaration,  and  upon  this  proof,  each  of  the 
parties  presented  two  prayers  for  instructions- 
to  the  jury.  The  court  of  common  pleas 
granted  the  plaintiff's  second  prayer,  modified 
his  first,  and,  as  modified,  granted  it;  rejected 
the  defendant's  second,  modified  its  first,  and, 
as  modified,  granted  it.  To  this  action  of  the- 
court  the  third  bill  of  exceptions  was  taken. 

The  plaintiff's  first  prayer  needs  no  discus- 
sion. The  objection  made  to  it  in  the  court  be- 
low was  that  it  left  to  the  jury  a  question  of 
law,  in  not  defining  the  degree  of  care  rec^uired 
of  the  defendant.  No  point  is  suggested  in  the 
brief  against  this  prayer,  and  we  think  the  one 
raised  below  is  not  tenable.  It  defined  the  de- 
gree of  care  and  diligence  exacted  of  the  de- 
fendant as  the  "highest  degree  of  care  and  dili- 
gence practicable  under  the   circumstances."' 
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This,  as  we  shall  see  later  on,  correctly  de- 
scribed the  extent  of  the  duty  owed  by  the 
carrier  to  the  plaintiff. 

The  plaintiff's  second  prayer  should  not 
have  been  granted.  There  was  a  special  ex- 
ception interposed  to  it  in  the  trial  court,  upon 
the  ground  that  there  was  no  evidence  to 
support  one  of  its  hypotheses.  This  objection 
ought  to  have  been)  sustained.  The  prayer 
instructed  the  jury  that  if  they  should  find 
from  the  evidence  that  the  plaintiff,  while  a 
passenger  on  the  defendant's  car,  and  while 
using  due  care,  was  injured  by  contact  with 
a  broken  trolley  wire,  and  that  the  broken 
'Wire  wasMragged  up  on  the  back  platform, 
and  against  the  plaintiff,  by  the  momentum 
of  the  car,  then  their  verdict  would  have  to  be 
for  the  plaintiff,  '^unless  they  shall  further  find 
that  the  defendant's  employees  could  not,  by  the 
exercise  of  reasonable  care,  have  prevented  the 
trolley  wire  from  being  dragged  up  on  the  plat- 
form."  Now,  there  is  not  a  particle  of  evi- 
dence in  the  record  to  support  the  hypothesis 
we  have  put  in  italics,  and  it  was  consequently 
error  to  have  submitted  such  an  hypothesis  to 
the  jury.  We  may  remark,  in  passing,  that 
the  theory  of  the  prayer  is  directly  at  variance 
with  the  declaration.  It  does  not,  it  is  true, 
refer  to  the  pleadings,  and  would  not  there' 
fore,  on  the  ground  of  variance,  be  open  to 
criticism;  but  it  shifts  the  right  to  recover 
from  the  one  alleged  in  the  narr.  to  a  totally 
different  ground.  If  the  cause  of  the  injury 
was,  as  charged  in  the  declaration,  the  bad 
condition  or  disrepair  of  the  wire,  and  this  bad 
condition  or  disrepair  was  really  due  to  the 
negligence  of  the  defendant,  and  injury  ensued 
as  a  consequence,  then  the  cause  of  action  de- 
clared on  was  proved;  and  it  made  and  could 
make  no  possible  difference  whether  the  em- 
ployees in  charge  of  the  car  could  or  could  not 
have  prevented  the  wire  from  being  dragged 
tip  on  the  platform  after  it  had,  in  consequence 
of  prior  negligence,  broken  and  fallen  on  the 
car.  Even  if  the  employees  could  not  by  the 
utmost  care  have  prevented  the  wire  from 
being  so  dragged  up  on  the  platform,  the  right 
of  action  would  still  have  been  perfect  if  the 
efficient  cause  of  the  injury  was  in  reality  the 
antecedent  imputed  negligence  of  the  defend- 
ant in  permitting  the  wire  to  be  out  of  repair. 

The  substantial  error  of  law  into  which  the 
learned  judge  below  inadvertently  fell  was  in 
refusfng  to  grant  the  defendant's  second  prayer. 
By  that  prayer  the  defendant  sought  an  in- 
struction to  the  effect  that  if  the  jury  should 
find  that  the  accident  to  the  plaintiff  was 
caused  "solely  by  a  hidden  or  latent  defect, 
not  apparent  to  the  eye,  in  the  trolley  wire," 
and  which  "the  defendant  could  not  have  dis- 
covered or  detected  by  any  reasonable  exam- 
ination," and  that  if  the  company  employed 
proper  and  suitable  contractors  to  erect  the 
wire  and  overhead  construction  at  the  place  of 
the  accident,  and  if  the  contractors  used  suit- 
able and  proper  material  and  a  proper  and 
skillful  method  of  overhead  construction,  ''then 
the  defendant  has  performed  its  duty  to  the 
passenger  in  this  regard,  and  the  verdict  must 
be  for  the  defendant,  even  though  the  jury 
further  find  that  the  plaintiff,  without  fault  on 
his  part,  did  receive  injuries  by  reason  of  the 
breaking  and  falling  of  said  trolley  wire.  A 
carrier  of  passengers  is  not  an  insurer  of  their 
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safety.  This  is  the  settled  law.  Such  a  car- 
rier is  only  bound  to  employ  the  utmost  care 
and  diligence  which  human  foresight  can  use. 
Washington,  C,  <fe  A,  Tump.  Co.  v.  (Jose,  80 
Md.  45;  State,  Coughlan,  v.  Baltimore  dh  0. 
R.  Co.  24  Md.  102,  87  Am.  Dec.  600.  This  is 
the  limit  and  the  measure  of  the  duty  which 
he  owes  to  the  passenger.  His  failure  or  omiS' 
sion  to  discharge  that  duty  is  an  act  of  negli- 
gence, and,  if  injury  results  from  that  negli- 
gence, an  action  will  lie.  It  is  apparent,  then, 
that  all  actions  of  the  kind  we  are  now  dealing 
with,  to  be  maintained,  must  be  founded  on 
negligence  of  the  defendant,  both  asserted  and 
proved.  If  there  be  no  negligence,  though 
there  be  an  injury,  no  action  will  lie.  Negli- 
gence is  essentially  relative.  In  the  abstract  it 
IS  a  nullity.  It  does  not,  and  it  cannot,  in  the 
nature  of  things,  exist  It  is  metaphysically 
impossible  to  evolve  a  concept  of  negligence 
apart  from  the  facts  which  give  rise  to  it,  and 
independently  of  some  imposed  or  implied 
correlative  duty.  The  duty  must  be  essen- 
tially related  to  the  particular  circumstances; 
and  a  variance  in  the  circumstances  necessarily 
begets  either  a  modification  of  the  duty  or  else 
extinguishes  it  altogether.  Thus,  the  duty 
which  a  railroad  company  owes  to  a  passenger 
whom  it  is  carrying  on  its  train  is  widely  dif- 
ferent from  the  duty  it  owes  to  a  trespasser  on 
its  tracks;  not  only  because  the  rights  of  the 
two  are  different,  but  because  the  attendant 
circumstances  and  facts  creating  the  recipro- 
cal rights,  in  each  instance,  are  dissimilar. 
This  difference  in  rights  and  in  duties  springs 
from  a  divergence  in  the  circumstances  out  of 
which-  they  respectively  grow.  Consequently, 
a  condition  which  would  in  one  case  give  rise 
to  an  inference  of  negligence  would  be  wholly 
insufficient  to  justify  its  deduction  in  the 
other.  Because  this  is  so,  it  follows  that  the 
conditions  under  which  an  injury  to  a  tres- 
passer and  to  a  passenger  happens  produce 
different  evidentiary  results, — ^in  the  one  case, 
the  injury,  if  flowing  from  defective  ap- 
pliances, being  in  itself,  on  grounds  of  policy 
and  convenience,  prima  facie  evidence  of 
negligence  in  respect  to  the  appliances  which 
produced  the  injury;  while  in  the  other  in- 
stance it  (the  injury)  is  simply  neutral  and 
indifferent  as  respects  the  proof  of  negligence. 
Negligence  and  injury  are  cause  and  effect^ 
but  negligence  is  not  the  only  cause  of  in- 
jury. As,  in  all  cases  where  the  injury  itself 
is  treated  as  prima  facie  evidence  of  negli- 
gence, this  prima  facie  evidence  is  rebuttable, 
it  results  that  the  burden  of  proof  to  show 
that  the  injury  arose  from  some  other  cause 
than  negligence  is  cast  upon  the  party  against 
whom  the  prima  facie  evidence  has  rais^  the 
inference  of  negligence.  Prima  facie  proof  of 
negligence  is  not  conclusive  proof  that  negli- 
gence in  fact  existed.  It  furnishes  sufficient 
evidence,  if  nothing  to  the  contrary  be  shown. 
Every  injury  does  not  necessarily  result  from 
negligence.  There  are  acts  of  God,  involving 
a  vis  major,  and  there  are  accidents,  including 
no  elements  of  negligence,  because  occasioned 
by  no  breach  of  any  imposed  or  implied  duty 
at  all.  An  act  of  God  injures  no  one.  Wheu 
an  act  complained  of  and  alleged  to  be  negli- 
gent could  not  by  the  exercise  of  proper  dil- 
igence have  been  foreseen.'and  is  concurrent  ii> 
its  origin  with  the  resulting  injury,  andasi^m- 
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ultaneous  therewith  as  physical  cause  and  ef- 
fect can  be,  and  there  is  no  antecedent  dcre* 
lictioD  or  breach  of  duty,  actual  or  constructive, 
constituting  an  ulterior  or  primary  cause,  the 
act  belongs,  not  to  the  class  of  negligent  acts, 
but  to  that  described  as  accidents.  Washing- 
ton,  G.  dk  A.  Tump,  Go.  v.  Case.  80  Md.  45. 
Por  a  mere  accident,  unmixed  with  negligence 
or  fault,  no  action  will  lie,  even  though  an 
injury  has  been  done ;  and  no  action  will  lie 
because  there  has  been  no  breach  of  a  duty 
that  was  owed,  and  therefore  no  neglipenoe. 
Qault  V.  Hmnes,  20  Md.  297;  1  Am.  &  Eng. 
Enc.  Law,  2ded.  pp.  272,  273,  note  2.  If,  in  a 
given  case,  where  an  injury  has  happened, 
and  where,  by  reason  of  the  duty  that  is  owed 
and  the  circumstances  existing,  the  presump- 
tion of  negligence  arises  from  the  mere  fact  of 
an  injury  having  been  sustained,  it  be  shown 
that  the  duty  which  was  owed  to  the  party  re- 
ceiving the  injury  had  been  performed  to  the 
full  measure  that  the  law  exacts,  then  there  is 
no  breach  of  duty,  and,  there  being  no  breach 
of  duty,  there  is  and  there  can  be  no  negli- 
gence. This  conclusion  must  be  legally  and 
logically  applicable  to  a  case  lilce  the  one  be- 
fore us,  if  the  carrier  is  not  an  insurer  of  the 
passenger's  safety;  and,  if  the  conclusion  be 
applicable,  it  can  only  be  so  because  the  car- 
rier is  an  insurer  of  the  safety  of  the  pas- 
senger. 

The  measure  of  duty  which  a  carrier  owes 
to  a  passenger  is,  as  we  have  said,  the  utmost 
care  and  diligence  which  human  foresight  can 
use.  If  human  foresight,  with  the  aid  of  the 
most  advanced  scientific  methods  yet  dis- 
covered, is  powerless  to  detect  latent  defects 
that  are  searched  for  in  the  appliances  used  by 
the  carrier,  and  if  proper  skill  be  employed  in 
the  construction  of  those  appliances,  and  if 
the  appliances  themselves  are  appropriate, 
and  still  an  injury  happens,  not  from  negli- 
gence in  their  use,  but  solely  and  exclusively 
from  some  hidden  defects  in  their  structural 
materials,  that  adequate  and  careful  inspec- 
tion, seasonably  and  faithfully  employed, 
failed  to  reveal,  then  such  an  injury  is  refer- 
able to  a  nonactionable  accident,  and  not  to 
negligence.  There  may  be  negligence  predi- 
cated of  an  improper  or  careless  operation  or 
use  of  a  perfectly  sound  appliance,  but  that 
is  negligence  in  the  manipulation  or  employ- 
ment, and  not  in  the  construction,  of  the 
thing  causing  the  injury.  With  that  species 
of  negligence  the  prayer  does  not  deal,  and  it 
is  consequently  not  involved  in  this  discus- 
sion. The  prayer  we  are  considering  left  it  to 
the  jury  to  find  whether  the  injury  sued  for 
resulted  solely  from  a  hidden  defect  in  the 
wire,  which  defect  could  not  have  been  dis- 
covered by  any  reasonable  examination;  and 
it  also  left  it  to  them  to  find  whether  proper 
and  competent  contractors  had  been  employed 
to  erect  the  structure,  and  whether  suitable 
materials  had  been  used  and  a  skilful  method 
had  been  pursued  in  the  work;  and  it  then 
instructed  them,  as  the  legal  conclusion  from 
an  affirmative  finding  of  these  hypotheses, 
that  the  appellant  had  performed  lis  duty  to 
the  passenger  in  so  far  as  that  duty  related 
to  the  providing  of  proper  appliances  that 
were  alleged  to  have  caused  the  injury;  and, 
of  course,  it  necessarily  followed  that,  if  its  I 
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whole  duty  in  this  regard  had  been  done, 
there  was  no  breach  of  a  duty  owed  to  the 
passenger,  and  consequently  no  negligence  of 
the  character  charged  in  the  declaration;  and, 
if  there  was  no  negligence,  there  was  no  cause 
of  action.  Under  these  conditions,  the  injury 
was  the  result  of  accident.  This  prayer  con- 
tained a  correct  exposition  of  the  law,  and  the 
jury  ought  to  have  been  instructed  to  that 
effect.  The  refusal  to  do  so  was  error.  In 
addition  to  the  adjudged  cases  hereinbefore 
cited,  we  may,  in  support  of  the  legal  prin- 
ciple announced  in  the  prayer,  refer  to  the 
following:  Grutchjield  v.  Richmond  iSb  D.  R. 
Go,  76  N.  C.  320;  Handelvm  v.  Burlington  G, 
R.  cfe  N,  R.  Go,  72  Iowa.  709;  Wabash,  St. 
L.  A  P.  R.  Co.  V.  J^ke,  112  Ind.  404;  Car- 
rico  V.  West  Virginia  G,  &  P.  R.  Go.  39  W. 
Va.  86.  24  L.  R.  A.  50;  Libb^  v.  Maine  G,  R. 
Go,  85  Me.  34,  20  L.  R.  A.  812;  8pellman  v. 
Lincoln  Rapid  Transit  Go.  36  Neb.  890,  20  L. 
R.  A.  316;  Simmons  v.  New  Bedford,  V,  <fe  N. 
S.  B.  Go.  97  Mass.  361-367,  93  Am.  Dec.  99. 

There  was  error,  also,  in  refusing  to  grant 
the  first  prayer  of  the  defendant,  as  ofi^ered. 
The  declaration  did  not  count  on  negligence 
in  the  operation  of  the  trolley  wire  and  car; 
nor  did  it  allege  that  an  injury  had  resulted 
from  the  negligence  of  the  servants  in  charge 
of  the  car,  as  negligence  in  the  operation  of 
the  car  involves;  but  it  proceeded  exclusively 
on  the  ground  that  the  wire  was,  through 
carelessness  and  negligence,  out  of  repair, 
and,  in  consequence,  broke,  and,  breaking, 
inflicted  the  injurv  complained  of.  The  de- 
fendant clearly  had  the  nght  to  have  the  jury 
confined  to  the  issue  made  by  the  pleadings, 
and  its  first  prayer  as  presented  did  this;  but 
the  modification  of  that  prayer  amplified  and 
enlarged  the  issue.  In  this  there  was  obvious 
error. 

The  second  exception  brings  up  a  ruling  as 
to  the  admissibility  of  evidence.  A  witness, 
not  an  expert,  was  asked  what  was  the  condi- 
tion of  the  plaintiff  on  September  12,— one 
month  and  eight  days  after  the  date  of  the 
accident.  And  the  witness  replied  that  he 
"looked  very  bad;  he  was  lame,  and  be  could 
scarcely  go  up  stairs,"  etc.  The  question  and 
answer  were  excepted  to.  The  witness  was 
not  asked  an  opinion.  She  was  simply  re- 
quired to  describe  the  plaintiff's  physical  con- 
dition, and  this  she  was  competent  to  do.  be- 
cause it  was  merely  the  description  of  a  fact 
which  she  had  seen.  Its  weight  and  value 
were  for  the  jury.  We  see  no  error  in  the 
ruling. 

The  first  exception  brings  up  a  new  ques- 
tion of  practice.  By  §  6  of  article  15  of  the 
Constitution,  a  trial  by  jury  of  all  issues  of 
fact  is  guaranteed  to  every  litigant  when  the 
sum  in  controversy  exceeds  $5,  though  it  is 
competent,  under  §  8  of  article  4,  for  the 
parties  to  a  proceeding  to  waive  that  right, 
and  to  submit  the  cause  to  the  court  for  de- 
termination without  the  aid  of  a  jury.  It 
was  found  in  actual  practice  that  these  provi- 
sions resulted  in  congesting  the  dockets  of  the 
common- law  courts  in  the  city  of  Baltimore, 
and  accordingly  an  amendment  of  the  organic 
law  was  proposed  by  the  general  assembly 
during  the  session  of  1892.  This  amendment 
was   subsequently   adopted   by    the   people. 
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Among  other  things,  it  declares  that  "the  gen- 
eral assembly  may  provide  by  laws,  or  the  su- 
preme bench  [of  Baltimore  city]  by  its  rules, 
for  requiring  causes  in  any  of  the  courts  of 
Baltimore  city  to  be  tried  before  the  court 
without  a  jury,  unless  the  litigants  or  some 
one  of  tbem  sball,  within  such  reasonable  time 
or  times  as  may  be  prescribed,  elect  to  have 
their  causes  tried  before  a  jury."  This  amend- 
ment, it  will  be  8een,  requires  the  causes  therein 
referred  to  to  be  tried  by  the  court,  unless  an 
election  to  have  a  jury  trial  is  made,  and  pro- 
duces precisely  the  converse  of  the  condition 
which  prevailed  prior  to  its  adoption.  Acting 
under  the  authority  thus  conferred  upon  it, 
the  supreme  bench  adopted  a  series  of  rules  to 
put  the  amendment  into  effect.  Those  rules 
provide  that  all  causes  standins:  for  trial  in  the 
common  law  courts  of  the  city  shall  be  tried 
before  the  court  without  a  jury  unless  an  elec- 
tion in  writing  be  filed  for  a  trial  before  a  jury. 
They  further  declare  that  such  election  must 
be  made  by  the  plaintiff  not  later  than  fifteen 
days  after  the  filing  of  the  declaration,  and 
that  defendants  must  make  such  election  at  or 
before  the  time  of  first  filing  a  plea,  but  in  no 
event  after  the  time  allowed  by  law  to  plead. 
It  is  also  prescribed  that  *.*such  election  shall 
not  be  withdrawn  except  by  written  consent  of 
all  the  parties  filed  in  the  case."  The  original 
declaration  filed  in  this  case  concluded  with 
these  words:  "Wherefore  he  brings  this  suit, 
and  claims  |5,000  damages,  and,  prays  a  jury 
trial."  Subsequently  an  amended  declaration 
was  filed,  and  immediately  following  the  claim 
for  damages  these  words  appear:  "The  plain- 
tiff prays  a  juiy  trial.  This  is  the  only  elec- 
tion made  by  either  of  the  parties  to  have  the 
case  tried  by  a  jury.  When  the  case  was  called 
for  trial  in  the  court  of  common  pleas,  the  ap- 
pellant filed  a  motion  asking  that  a  trial  be  had 
before  the  court  without  the  aid  of  a  jury,  as- 
signing, as  a  reason  in  support  of  the  motion, 
the  omission  of  the  plaintiff  to  file,  in  the  man- 
ner and  v«ithin  the  time  fixed  by  the  rules,  an 
election  for  a  trial  before  a  jury.  This  motion 
was  overruled,  and  to  that  adjudication  the 
first  bill  of  exceptions  was  taken. 

We  think  there  was  error  in  this  ruling. 
There  was  no  election  by  the  plaintiff  other 
than  the  concluding  words  which  we  have 
quoted  from  the  declaration.  These  words 
were  in  fact  a  part  of  the  declaration.     A 


withdrawal  of  the  declaration  under  leave  of 
court  would  have  withdrawn  the  election  for 
a  trial  by  jury,  notwithstanding  the  rule  for- 
bids a  withdrawal  of  an  election  without  the 
consent  of  both  parties.  It  was  the  obvious 
intent  of  the  rule  that  an  election  for  a  trial 
by  a  jury  should  be  a  separate  and  dif^tinct  act, 
evidenced  by  a  writing  different  from  the 
pleadings,  so  that  no  change  in  the  latter  could 
affect  or  interfere  with  the  former.  Clearly, 
the  correct  practice  under  the  rule  is  the  one 
just  indicated.  There  is  an  additional  reason: 
By  the  same  rule  it  is  made  the  duty  of  the 
several  clerks,  as  soon  as  it  is  ascertained  that 
a  cause  will  not  be  tried  by  a  jury,  to  transfer 
the  same  to  a  separate  trial  docket,  entitled 
"Non  Jury  Cases,"  and  the  trial  shall  take 
place  before  the  judge  at  large.  Now,  it  was 
manifestly  not  the  design  of  the  rule  that  the 
clerks  of  the  several  courts  should  examine  all 
the  pleadings  to  ascertain  whether  somewhere 
among  them  there  might  be  found  a  claim  for 
a  trial  by  jury;  and,  to  obviate  the  necessity 
for  such  an  examination,  the  rule  plainly  pro- 
vides that  the  election  shall  be  filed  in  writing, 
not  later  (if  filed  by  the  plaintiff)  than  fifteen 
days  after  the  filing  of  the  declaration.  The 
two  things,  viz. ,  the  election  in  writing  and  the 
declaration,  are  treated  by  the  rule  as  distinct 
and  independent;  and  it  is  clearly  error  to 
combine  tbem  in  one  paper.  A  declaration  is 
simply  the  statement  of  the  plaintiff's  cause  of 
action,  and  it  has  nothing  to  do  with  the  mode 
of  trial.  The  election  is  a  mere  designation  of 
the  mode  of  trial,  and  has  nothing  to  do  with 
the  thing  to  be  tried.  Strictly,  the  declaration 
should  contain  no  averments  or  statements  be- 
yond those  that  are  necessary  to  set  forth  the 
cause  of  action;  and  hence  a  distinct  step  in 
the  case  relating  only  to  the  mode  of  trial 
ought  not  to  be  made  a  part  of  the  declaration, 
with  which  it  has  no  concern.  What  is  true 
of  the  declaration  is  true  also  of  the  pleas,  and 
the  election  should  form  no  part  of  them. 
For  the  errors  we  have  pointed  out,  the  judg- 
ment must  be  reversed;  and,  as  the  truth  of 
the  evidence  adduced  by  the  defendant  is  a 
matter  wholly  for  the  jury,  or  the  court  sitting 
as  a  jury,  to  pass  upon,  a  new  trial  will  be 
awarded. 

Judgment  reversed,  and  new  trial  awarded, 
with  cosis  above  and  below. . 
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Ed.  HENNESSEY  et  al.,  DefU,, 

and 

Benjamin  F.  PIXLER,  Garnishee,  R€»pU 
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1.   The  amount  in  dispute  on  an  appeal 

is  the  difference  between  the  amount  claimed 
and  the  amount  recovered. 
Zm   Money  and  property  lawlVdly  taken 


Note.— For  the  greneral  rule  as  to  Kamishment 
of  property  in  custody  of  Jaw.  see  Dunsmoor  v. 
Furatenfeldt  (Cal.)  12  L.  R.  A.  508. 
89  L.  R.  A. 


from  a  prisoner  under  arrest  ie  not  subjeet 
to  frarnishment  In  the  hands  of  the  sheriff  be- 
cause it  is  in  custody  of  law. 

3*  Money  or  property  unlawAilly  taken 
f!rom  a  prisoner  under  arrest  is  not  subject 
to  garnishment  because  a  wrongful  use  of  crimi- 

.  nal  process  was  made  In  (rettinff  possession  of  it. 

4.  The  lien  on  the  estate  of  a  criminal* 
iriven  by  Rev.  Stat.  1889,  6  4317,  to  the  party  in- 
jured, does  not  authorize  the  garnishment  of  his 
property  while  in  the  hands  of  a  sheriff  who  took 
It  from  the  prisoner  while  under  arrest. 

(November  28, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Nodaway  County  in  fa- 
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Yor  of  the  garnishee  in  a  pioceeding  brought 
to  reach  property  alleged  to  be  in  his  posses- 
sion belonging  to  the  defendant    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messr%.  Frank  Gri£Bln  and  W.  W.  Ram- 
say for  appellant. 

Mr.  E«  A.  Vinsonhaler,  for  respondent, 
garnishee: 

Is  not  this  property  in  cttstodia  legis,  and 
therefore  not  subject  to  garnishment? 

Richardson  v.  Anderson  (Tex.  App.)  18  S. 
W.  195;  McKnightY,  Spain,  18  Mo.  584. 

It  is  the  approved  practice,  upon  arrest,  to 
always  search  the  prisoner.  No  order  is  neces- 
sary, nor  is  it  subject  to  garnishment. 

Commercial  Exch,  Bank  v.  Me  Lead,  65  Iowa, 
665,  54  Am.  Rep.  36;  Bishop,  Crim.  Proc.  §  212. 

At  least  the  property  was  not  subject  to  gar- 
nishment on  the  18th  of  October,  1894,  for  at 
that  date  the  defendants  had  not  violated  the 
terms  of  their  bond,  and  where  service  is  ob- 
tained by  publication  the  jurisdiction  of  the 
court  is  determined  by  condition  of  garnishee's 
liability  at  time  of  service. 

Mcdord  &  M,  Mercantile  Co.  v.  Bettlea,  58 
Mo.  App.  884. 

Macfarlane,  J.,  delivered  the  opinion  of 
the  court: 

The  suit  is  against  Hennessey  and  Green,  to 
recover  $5,000,  of  which  amount  plaintiff 
charges  that  defendants  robbed  him.  In  aid  of 
the  suit  an  attachment  issued,  and  was  placed 
in  the  hands  of  the  coroner;  and  defendant 
Pixler,  sheriff  of  Nodaway  county,  was  sum 
moned  as  garnishee.  Qarnishee  made  answer 
to  the  usual  interrogatories  as  follows:  "That 
at  the  date  of  service  of  process  of  garnishment 
he  did  not  have,  nor  has  he  since  received,  any 
property,  effects,  or  credits  belonging  to  any  of 
defendants,  unless  the  following  statement  of 
facts  should  be  held  to  show  property  in  his 
hands  belonging  to  defendants:    That  on  the 

day  of ,  1894,  two  persons  who 

gave  their  names  as  David  C.  Wilson  and  E. 
M.  Hall,  were  apprehended  by  the  police  offi- 
cers of  Nebraska  City,  Ottoe  county,  Ne- 
braska, upon  a  charge  that  they  had  committed 
grand  larceny  in  Nodaway  county,  Missouri. 
Garnishee  was  informed  by  the  officers  that 
upon  sucb  arrest  said  officers  took  from  the 
person  of  David  C.  Wilson  $180,  and  from  the 
person  of  E.  M.  Hall,  $66.  That,  pending  issu- 
ance by  the  governor  of  the  state  of  Nebraska  of 
a  warrant  upon  the  requisition  of  the  governor 
of  the  state  of  Missouri,  said  Wilson  and  Hall 
sued  out  a  writ  of  habeas  corpus  to  secure 
their  release.  That  garnishee,  to  secure  the 
detention  of  said  parties,  employed  counsel  and 
guards,  and,  the  said  parties  having  been  de- 
nied their  release  by  the  court,  garnishee  paid 
the  costs.  That  the  following  expenses  were 
incurred."  (Here  follows  an  itemized  state- 
ment of  the  expenses  of  the  habeas  corpus  pro- 
ceedings in  Nebraska,  amounting  to  $411.75.) 
Garnishee  continues:  'That  afterwards  these 
parties,  under  warrant  from  governor  of  the 
state  of  Nebraska,  were  returned  to,  and  con- 
fined in,  the  jail  of  Nodaway  county:  D.  C. 
Wilson,  fifty- four  days,  at  a  cost  of  $27;  E.  M. 
Hall,  sixty  one  days,  at  a  cost  of  $30.50,— when 
they  gave  bond  for  their  appearance  on  the 
first  day  of  November  term,  1894,  to  answer 
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an  indictment  now  on  file  in  this  court.  That 
said  parties  failed  to  appear  as  required,  and 
their  bonds  were  forfeited,  and  alias  warrants 
issued  for  their  arrest.  That  they  are  now  fu- 
gitives from  justice.  That  the  sums  of  money 
said  to  be  taken  from  the  persons  of  said  Wil- 
son and  Hall  by  the  police  officers  aforesaid 
were  turned  over  to  this  garnishee,  and  he  is 
entitled  to  same,  to  reimburse  him  and  the 
state  for  the  expense  so  incurred.  That  said 
Wilson  and  Hall  are  not  entitled  thereto. 
Garnishee  further  states  that  he  is  not  indebted 
in  any  manner  to  said  Wilson  and  Hall.  Hav- 
ing fully  answered,  garnishee  asks  to  be  dis- 
charged, with  costs.  To  this  answer,  plain- 
tiff replied:  "That  these  defendants  were  on 
or  about  the  13th  day  of  June,  1894,  justly  in- 
debted to  him  in  the  sum  of  $5,238i,  for  and 
on  account  of  having,  at  the  county  of  Nod- 
away and  state  of  Missouri,  on  the  18th  day  of 
June,  1894,  feloniously  stolen  said  sum  of 
money  from  him,  and  having  received  the 
same  from  him  by  means  of  false  pretenses. 
That  on  account  of  said  felony  the  said  Ed. 
Hennessey,  alias  E.  M.  Hall,  and  the  said  John 
Green,  alias  David  C.  Wilson,  were  at  the 
June  term,  1894,  of  the  Nodaway  county  cir- 
cuit court,  indicted.    That  afterwards,  to  wit, 

on  the day, ,  1894,  the  garnishee, 

Benjamin  F.  Pixler,  arrested  said  Green,  alias 
Wilson,  and  said  Hennessey,  alias  Hall,  and 
placed  them  under  arrest,  for  the  commission 
of  said  felony,  and  after  said  arrest  he  received 
from  said  parties  the  sum  of  $246  in  money; 
one  diamond  'pin,  of  the  value  of  $100;  one 
gold  watch,  of  the  value  of  $160;  one  revolver, 
of  the  value  of  $10;  one  valise,  of  the  value  of 
$5;  a  roll  of  money,  of  the  value  of  $4,200, — 
of  the  goods,  chattels,  and  property  of  the  said 
Ed.  Hennessey,  alias^.  M.  Hall,  John  Green, 
a^ias  D.  C.  Wilson,  Mary  Green,  Mathew  Rey- 
nolds, and  William  Gardner,  alias  John  L. 
Gardner,  alias  Denver.  That  all  of  said  prop- 
erty was  in  the-  possession  of  the  garnishee  at 
the"  time  of  the  service  of  this  summons  on  the 
said  Benjamin  F.  Pixler.  Plaintin  further 
states  that  thoug^h  the  said  Hennessey,  alias 
Hall,  and  the  said  Green,  alias  Wilson,  were 
indicted  for  said  offense  aforesaid,  and  were 
arrested  as  aforesaid,  they  were  afterwards, 
during  the  month  of  September,  1894,  released 
from  the  Nodaway  county  jail  by  the  gar- 
nishee herein,  Benjamin  F.  IPixley,  and  they 
have  since  escaped  from  this  state,  and  have 
not  been  brought  to  trial,  or  convicted  of  said 
offense.  Plaintiff  further  says  that  from  the 
date  of  the  arrest  of  said  parties  as  aforesaid 
this  plaintiff  had  a  just  and  lawful  lien  on  the 
property  aforesaid,  so  received  by  this  gar- 
nishee, for  the  reparation  and  payment  of  his 
debt  against  these  defendants.  That  all  of 
said  property  was  and  is  subject  to  the  gar- 
nishment proceedings  in  this  case,  and  is  in  no 
wise  liable  to  the  payment  of  the  claims  set 
forth  in  the  answer  of  garnishee.  Wherefore 
plaintiff  asks  judgment  against  the  garnishee 
for  the  full  value  of  said  property,  aforesaid." 
There  seems  to  be  no  denial  of  this  reply, 
although  the  case  was  tried  without  objection 
on  the  part  of  plaintiff.  No  objection  is  now 
made  to  this  omission,  and  we  treat  the  case — 
as  treated  by  the  parties — as  though  a  general 
denial  had  been  filed.    The  issues  were  tried 
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to  the  court  without  a  jury.  On  the  trial  it 
was  shown  that  plaintiff  had  recovered  judg- 
ment against  defendants  for  over  $5,000;  that 
garnishee  was  sheriff  of  Nodaway  county ;  that, 
under  a  charge  of  grand  larceny  from  plaintiff, 
defendants  were  arrested  in  I^ebraska  by  gar- 
nishee and  the  local  officers  of  that  state,  and 
two  revolvers,  two  valises,  and  a  sum  of  money 
were  taken  from  them;  that  defendants  at- 
tempted, but  failed,  to  secure  their  release  un- 
der writs  of  habeas  corpus;  that  garnishee  paid 
the  expenses  incident  to  the  arrest,  defending 
the  habeas  corpus  proceedings,  and  securing 
the  extradition  of  the  prisoners,  which  amounted 
to  the  sum  named  in  the  answer  of  garnishee; 
that  the  prisoners  were  brought  to  this  state 
and  indicted;  that  they  afterwards  gave  bail, 
and  never  appeared  to  answer  to  the  indict- 
ment, and  their  recognizance  was  forfeited  by 
judgment  of  court,  and  the  accused  were  still 
fugitives  from  justice.  There  was  evidence  of 
one  witness  who  testified  that  garnishee  told 
him,  while  in  Nebraska,  that  he  had  taken 
^,000  from  defendants.  Garnishee  admitted 
that  the  officers  making  the  arrest  took  from 
the  prisoners  $246  in  money,  two  revolvers,  and 
two  valises.  He  claimed  that  one  of  the  re- 
Tolvers  was  given  to  him  by  the  prisoners.  He 
admitted  that  he  had  the  other  and  the  $246  in 
money  still  in  his  possession,  but  claimed  that 
it  was  subject  to  the  state's  lien  for  payment  of 
costs.  The  evidence  showed  that  plaintiff  fur- 
nished garnishee  money  to  pay  the  costs  in- 
curred in  making  the  arrest,  and  in  all  other 
proceedings  in  securiog  the  return  of  the  pris- 
oners to  this  state.     There  was  evidence  tend- 


inff  to  prove  that  tludgc  Dawsoo  received  a 

gold  watch  and  a  diamond  pin  as  security  for 
is  fee  of  $800  for  legal  services  in  defending 
the  prisoners:  that  $200  was  afterwards  paid, 
and  the  diamond  pin,  valued  at  $150.  was  de- 
livered to  garnishee,  to  be  held  as  security  for 
the  balance;  that,  after  forfeiture,  garnishee 
paid  Judge  Dawson  the  balance  of  his  fee,  and 
retained  the  pin.  Judge  Dawson  testified  that 
he  received  the  watch  and  pin  from  a  woman 
•claiming  to  be  the  wife  of  defendant  Green. 

The  finding  and  judgment  of  the  court  are 
as  follows:  "The  court  finds  that  the  defend- 
ant has  in  his  possession  a  revolver  worth  $15. 
Ordered,  that  the  garnishee  deliver  the  same 
into  court,  and,  upon  said  delivery,  is  entitled 
to  his  discharge;  and  the  court  finds  for  gar- 
nishee as  to  other  matters  claimed.  And  now 
the  sheriff,  Pixler,  delivers  to  the  clerk  of  this 
<X)urt  the  revolver  claimed,  and  is  discharged." 
From  the  judgment,  plaintiff  appealed  to  the 
Kansas  City  court  of  appeals,  from  which  the 
case  was  transfer  red.  to  this  court,  on  account 
of  the  amount  involved  being  in  excess  of  the 
jurisdiction  of  that  court. 

1.  Issues  in  garnishment  proceedings  are 
made  up  by  the  denial  of  the  answer  of  the 
garnishee,  and  the  replv  thereto.  The  denial 
should  state  the  grounds  upon  which  a  recov- 
ery is  claimed,  and  the  reply  to  the  denial 
makes  the  issue.  The  reply  of  plaintiff  in  this 
case  charged  that  the  garnishee  received  from 
the  defendants,  when  arrested,  the  sum  of 
$246  in  money;  one  diamond  pin,  of  the  value 
of  $100;  one  gold  watch,  of  the  value  of  $150; 
one  revolver,  of  the  value  of  $10;  one  valise, 
of  the  value  of  $5;  and  a  roll  of  money,  of  the 
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value  of  $4,200,— the  property  of  said  defend- 
ants. The  evidence  tended  to  prove  these  al- 
legations. The  amount  in  dispute  therefore 
exceeded  $2,500.  The  court  found  that  the 
garnishee  had  in  his  possession  one  revolver, 
toe  property  of  the  defendants,  of  the  value  of 
$15,  which  was  ordered  to  be  deposited  in 
court.  The  amount  in  dispute,  on  the  appeal 
of  plaintiff,  is  the  difference  between  the 
amount  claimed  and  the  amount  recovered. 
In  this  case  the  supreme  court  clearly  has  ju- 
risdiction of  the  appeal.  Dawd  v.  Westing- 
house  Air  Brake  Co,  57  Mo.  App.  219,  132  Mo. 
581. 

2.  As  to  whether  or  not  the  diamond  pin  and 
watch  in  question  were  the  property  of  de- 
fendants, the  evidence  is  conflicting.  No  in- 
structions as  to  them  were  asked  or  given,  so 
we  are  unable  to  determine  the  theory  upon 
which  that  issue  was  tried  and  determined. 
Indulging  the  presumption  that  the  court 
found  and  decided  correctly,  we  assume  that  it 
found  that  these  articles  belonged  to  the 
woman  from  whom  Judge  Dawson  received 
them.  The  evidence  is  also  conflicting  as  to 
the  amount  of  money  the  garnishee  took  from 
defendants.  No  instructions  were  asked  or 
given  on  this  question,  either.  No  question  of 
law,  therefore,  was  raised  on  that  fact,  and 
there  is  nothing  before  us  to  decide.  Gar- 
nishee admitted,  however,  on  the  trial,  that  he 
took  from  the  persons  of  defendants,  when  he 
arrested  them,  $246,  which  he  still  had.  This 
fact,  then,  must  be  taken  as  confessed.  The 
exception  taken  in  the  trial  court,  and  insisted 
on  here,  is  that  error  was  committed  in  hold- 
ing that  "the  $246  in  the  possession  of  the  gar- 
nishee was  not  subject  to  garnishment." 

3.  The  only  question  raised  by  this  record 
is  whether  or  not  this  money  taken  from  the 
person  of  these  prisoners  when  arrested  and 
still  held  by  garnishee  officially,  as  sheriff,  is 
subject  to  garnishment  in  an  attachment  suit  in 
favor  of  plaintiff  and  against  defendants;  the  • 
subject  of  the  suit  being  damages  on  account 
of  the  alleged  crime.  It  has  been  held  in  this 
state,  and  is  generally  recognized  as  the  law, 
that,  in  a  civil  action,  service  of  process  upon 
a  defendant  who  is  brought  into  the  territorial 
jurisdiction  of  the  court  by  fraudulent  means 
or  criminal  process  will  be  set  aside,  if  timely 
objection  is  made  thereto.  Byler  v.  Jones,  79 
Mo.  261;  Christian  v.  Williams,  111  Mo.  485, 
and  cases  cited.  So  it  is  held  that  *' where  an 
officer  unlawfully  gets  possession  of  a  debtor's 
property,  as  by  breaking  into  his  dwelling 
house  without  proper  authority,  and  then  at- 
taches it  on  mesne  process,  or  levies  upon  it  on 
execution,  the  attachment  or  levy  will  be  void." 
Closson  V.  Morrison,  47  N.  H.  485, 98  Am.  Dec. 
459.  citing  lUley  v.  Niclwls,  12  Pick.  270,  22 
Am.  Dec.  425;  Pe^ypU  v.  Hnhbard,  24  Wend. 
369,  35  Am.  Dec.  628;  Curtis  v.  Hubbard,  4 
Hill,  437.  40  AuL  Dec.  292,  and  other  cases. 
This  seems  to  be  the  modern  doctrine,  founded 
upon  the  principle  that  courts  will  not  lend 
their  assistance  to  effectuate  fraudulent  or  un- 
lawful practices  of  suitors,  though  the  old  doc- 
trine was  that  the  seizure  under  process,  in 
such  case,  would  be  valid,  while  the  officer 
making  it  would  be  liable  for  the  trespass.  8ee 
People  V.  Hubbard,  24  Wend.  869,  86  Am.  Dec. 
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In  the  case  of  Closson  v.  Morriaan,  47  N.  H. 
486,  93  Am.  Bee.  459,  the  sheriff  arrested  a 
person  upon  the  charge  of  grand  larceny,  and, 
before  trial  or  examination,  proceeded,  on  his 
own  motion,  to  search  the  prisoner,  and  took 
from  his  person  some  money,  a  watch,  a  watch 
chain,  and  a  wallet.  On  the  next  day  writs  of 
attachment  were  issued  against  the  prisoner,  and 
placed  in  the  hands  of  the  sheriff,  and  he  there- 
upon attached  the  money  and  other  property. 
The  court,  in  giving  its  judgment,  says:  **The 
money  and  other  articles  were  proper  articles 
to  attach,  if  the  officer  could  rightfully  obtain 
possession  of  them, without  drrestin^  the  debtor, 
which  his  writ  did  not  warrant  him  in  doing. 
Now,  if  the  officer  took  advantage  of  his  war- 
rant, and  the  arrest  under  it,  to  take  from  his 
prisoner  this  property,  not  for  any  legitimate 
purpose,  but  simply  for  the  purpose  of 
attaching  it  on  these  writs,  that  would  be  ob- 
taining possession  of  the  property  under  false 
pretenses  and  fraudulently,  which  would 
make  the  possession  to  stand  like  the  unlaw- 
ful possession  in  case  of  breaking  into  the 
house  in  the  other  case,  and  would  not  Justify 
the  attachment."  The  court  held  that,  if  this 
property  was  lawfully  taken  from  the  per- 
son of  the  debtor,  it  was  subject  to  attach- 
ment while  in  the  hands  of  the  sheriff.  The 
same  ruling  was  made  by  the  supreme  court 
of  Iowa  in  the  case  of  Iteifanyiler  v.  Lee,  44 
Iowa,  102,  24  Am.  Rep.  733.  Beck.  J.,  in  de- 
livering the  opinion,  says:  "A  party  to  a  suit 
can  gain  nothing  by  fraud  or  violence  under 
the  pretense  of  process,  nor  will  the  fraudu- 
lent or  unlawful  use  of  process  be  sanctioned 
by  the  courts.  In  such  cases  parties  will  be 
restored  to  the  rights  and  position  they  pos- 
sessed and  occupied  before  they  were  deprived 
thereof  by  the  fraud,  violence,  or  abuse  of  legal 
process."  Money  and  a  watch  had  also  been 
taken  from  the  person  of  the  prisoner  in  that 
case,  and  the  court  held  that  the  officer  was  au- 
thorized to  make  the  search  and  take  into  his 
possession  such  property,  and  the  levy  of  the 
attachment  upon  it  while  so  held  was  valid.  In 
a  subsequent  case,  however,  the  same  court 
held  that  where  the  sheriff  took  from  the  per- 
son of  a  prisoner  two  watches  and  some  money, 
which  were  in  no  way  connected  with  the 
crime  with  which  he  was  charged,  and  which 
could  not  1)6  used  as  evidence  in  the  prosecu 
tion,  it  was  his  duty  to  return  them,  and  while 
he  retained  them  his  possession  was  that  of  the 
prisoner,  and  they  were  "no  more  subject  to 
attachment  in  an  action  against  the  prisoner 
than  if  they  had  been  in  his  pocket."  The 
court  says:  **To  hold  otherwise  would  lead  to 
unlawful  and  forcible  searches  of  the  person 
under  cover  of  criminal  process,  as  an  aid  to 
civil  actions  for  the  collection  of  debts."  Com 
mercial  Exch.  Bank  v.  McLeod,  65  lowa,  666. 
"We  find  the  same  ruling  by  the  supreme  judi- 
cial court  of  Massachusetts  in  the  cases  of 
Rohi-Mon  v.  Hotcard,  7  Cush.  258,  and  Morris 
V.  Penniman,  14  Gray.  220,  74  Am.  Dec.  675. 
In  the  former  case  the  headnote  reads:  "An 
officer  is  not  liable,  by  the  trustee  process,  to  a 
creditor  of  a  person  arrested  by  him  on  a  crim- 
inal warrant,  for  money  or  other  property, 
taken  by  the  officer,  under  color  of  his  official 
dutj%  from  the  person  of  bis  prisoner,  and  for 
which  he  gives  the  latter  a  receipt."  iShaw, 
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Ch.  J  ,  says:  "Such  process  might  be  used  to 
search  the  |)erson,  or  otherwise,  under  color  of 
lawful  authority,  to  get  possession  of  the  prop- 
erty of  a  debtor,  in  order  to  place  it  in  the 
hands  of  the*  officer,  and  thus  make  it  attach- 
able by  trustee  process."  In  the  latter  case  one 
Bassett  was  arrested  on  a  charge  of  larceny. 
On  being  asked  what  property  he  had  about 
him,  he  delivered  up,  with  objection,  a  watch 
and  key.  While  they  were  in  possession  of  the 
officer  they  were  attached  on  process  against 
i  Bassett.  On  this  state  of  facts  the  court  held 
that  "the  attachment  of  the  watch  and  key  was 
not  valid."  A  sheriff  took  from  the  person  of 
a  prisoner  $950  in  money,  and  other  property. 
While  in  his  possession,  the  officer  was  served 
with  process  by  garnishment.  Knox,  the 
prisoner,  intervened,  and  claimed  that  the  prop- 
erty in  the  hands  of  the  sheriff  was  in  the 
custody  of  the  law,  and  whs  not  subject  to 
garnishment  at  the  suit  of  a  creditor.  On  ap- 
peal this  plea  was  sustained,  on  the  ground  that 
the  property  wai?  not  subject  to  process  by  gar- 
nishment. Richnrthon  v.  Andtrmn  (Tex. 
App.)  18  8.  W.  195  The  supreme  court  of 
Alabama  reaches  a  different  conclusion,  under 
a  provision  of  the  Code  of  that  state.  The 
court,  however,  in  discussing  the  question, 
says:  "At  common  law,  and  perhaps  without 
statute,  the  money' or  property  [taken  from  the 
person  of  the  prisoner]  would  be  in  gremio 
legis,  not  subject  to  attachment,  and  entirely 
under  the  control  of  the  court."  Ex  parte 
Burn,  92  Ala.  109.  18  L.  R.  A.  120. 

Qenerally  speaking,  in  the  absence  of  a  stat- 
ute an  officer  1ms  no  right  to  take  any  property 
from  the  person  of  the  prisoner,  except  such 
as  may  afford  evidence  of  the  crime  charged, 
or  means  of  identifying  the  criminal,  or  may 
be  helpful  in  making  an  escape.  The  officer 
has  the  undoubted  right  to  make  the  search, 
and,  considering  the  nature  of  the  accusation, 
he  may,  when  uciing  in  good  faith,  take  into 
his  possession  any  articles  he  may  suppose  will 
aid  in  securing  the  conviction  of  the  prisoner, 
or  will  prevent  escape.  "He  holds  all  such 
property,  whether  money  or  goods,  subject  to 
the  order  of  the  court;  and,  in  proper  circum- 
stances, he  will  be  directed  to  restore  it.  in 
whole  or  in  part,  to  the  prisoner."  Bishop,. 
Grim.  Proc.  $i^  211,  212;  Whart.  Grim.  PL 
^^  60,  61.  We  find  no  statute  of  this  state 
giving  the  arresting  officer  authority  to  search 
a  prisoner,  but  no  statute  is  necessary.  The 
power  exists  from  the  nature  and  objects  of  the 
public  duty  the  officer  is  required  to  perform. 
Such  authority  is  directly  given  to  a  commit- 
ting magistrate  by  statute  (^  4308,  Rev.  Stat. 
1889);  but.  unless  the  arresting  otlicer  has  the 
authority  immediately  on  making  the  arrest, 
all  evidences  of  crime;  and  of  identification  of 
the  criminal  might  be  destroyed  before  the 
prisoner  could  be  taken  before  the  magistrate. 
We  have  no  doubt  the  search  of  the  prisoners 
in  this  case  was  entirely  justifiable,  consider- 
ing the  nature  of  the  crime  charered,  and  other 
circumstances.  In  the  circumstances,  also,  he 
was  justit]cd  in  takinsf  from  their  persons  and 
keepinff  in  his  possession  the  money  found 
upon  them,  though  it  may  have  been  in  no 
manner  connected  with  the  charge  or  proof 
against  them.  Money  is  the  most  effective 
kind  of  property  a  prisoner  could  have  in  his 
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possession,  to  be  used  as  a  means  of  escape; 
and  the  safekeeping  of  the  prisoner  justified 
the  retention  of  the  money,  at  least  until  he 
was  brought  before  the  magistrate.  Neither 
the  officer  nor  the  state  acquires  any  title  to  the 
property,  or  lien  upon  it,  until  after  conviction. 
A  mere  accusation  does  not  justify  the  confisca- 
tion of  the  property  of  the  accused.  The 
property,  therefore,  whatever  its  character,  be- 
longs to  the  prisoner,  until  judicially  seques- 
ter^. "The  ofl^cer,"  says  Bishop,  "holds  all 
such  property,  whether  money  or  goods,  sub 
ject  to  the  order  of  court;  and,  in  proper  cir- 
cumstances, he  will  be  directed  to  restore  it,  in 
whole  or  in  part.  to.  the  prisoner.  This  power 
.  .  .  will  be  exercised  both  in  cases  where 
original  taking  was  wrongful, and  where  for  the 
any  other  reason  there  ought  to  be  a  partial  or 
complete  returning  of  the  thing."  Bishop, 
Crim.  Proc.  ^  212.  If  the  taking  was  wrong- 
ful, then  the  custody  of  the  officer  can  only  be 
regarded  as  the  custody  of  the  prisoner;  and 
the  property  in  his  hands  would,  before  con- 
viction,  no  more  be  subject  to  levy  under  at- 
tachment or  execution  than  if  upon  the  person 
of  the  owner.  To  hold  otherwise,  as  said  by 
Shaw,  Ch.  J.,  supra ^  "such  process  might  be 
used  to  search  the  person,  or  otherwise,  under 
color  of  lawful  authority,  to  get  possession  of 
the  property  of  a  debtor  in  order  to  place  it 
in  the  hands  of  the  officer,  and  thus  make  it 
attachable."  No  such  abuse  of  criminal  pro- 
cess should  be  allowed.  "The  people  shall  be 
secure  in  their  persons,  papers,  homes,  and  ef- 
fects from  unreasonable  searches  and  seizures." 
Mo.  Const,  art.  2,  §  11.  If  the  property  was 
lawfully  taken  from  the  person  of  the  prisoner, 
the  act  of  the  officer  will  be  in  the  performance 
of  an  official  duty.  The  sheriff  being  an  offi- 
cer of  the  court  in  which  the  indictment  is 
pending,  the  money  is  in  custody  of  the  court, 
subject  to  its  order.  The  rule  of  general  ap- 
plication is  that  money  or  property  which  has 
come  into  the  bands  of  an  officer  of  a  court  by 
virtue  of  legal  process  is  regarded  as  in  the  cus- 
tody of  the  law,  and  cannot  be  taken  from  him 
under  other  process,  either  of  execution,  at- 
tachment, or  garnishment.  Shinn,  Attachm. 
§505;  2  Wade,  Attachm.  8^  380,  421;  Knee- 
land,  Attachm.  S  410:  Waples,  Attachm. 
§390;  8  Am.  &  Eng.  Enc.  Law,  p.  1187. 
This  rule  was  approved  at  an  early  day  by 
this  court  in  Marvin  v.  Hawley,  9  Mo.  382, 
43  Am.  Dec,  547,  in  which  the  court  says: 
"It  is  not  the  policy  of  the  law  thus  to  embar- 
rass the  regular  proceedings  in  the  courts,  de- 
prive parties  of  their  rights,  and  impose  such 
onerous  and  difficult  duties  on  the  sheriff.  We 
are  then  of  opinion  that  money  in  the  hands  of 
the  sheriff,  collected  on  execution,  cannot  be 
attached  by  a  creditor  of  the  execution  plain- 
tiff before  the  return  day  of  the  writ."  The 
officer,  in  such  case,  is  the  mere  agent  of  the 
court,  and  custodian  of  the  property;  and  to 
permit  an  interference  with  his  possession 
would  be  to  interfere  with  the  jurisdiction  of 
the  court,  and  divtrt  the  property  from  the 
purposes  for  which  it  is  held.  No  one  could 
reasonably  claim  that  money  or  other  property 
taken  from  the  person  of  a  prisoner,  and  held 
to  be  used  as  evidence  of  the  criminal  charge, 
could  be  taken  out  of  his  possession  by  other 
legal  process,  whether  of  the  same  court  or  an- 
89  L.  R.  A. 


other,— at  least,  until  final  judgment  of  con- 
viction. *  'For  these  reasons,  and  because  it  is- 
deemed  contrary  to  public  policy  to  permit 
such  officers  to  be  subjected  to  the  embarrass- 
ment, delay,  and  expense  incident  to  such 
process,  the  authorities  are  almost  uniform  in 
holding  that  general  words  in  garnishment 
statutes  are  not  to  be  construed  as  including 
them."  8  Am.  &  Enp.  Enc.  Law,  p.  1138,  and 
note  2.  The  statute  of  Missouri  provides  that 
"no  sheriff,  constable,  or* other  officer  charged 
with  the  collection  of  money  shall,  prior  to  the  ' 
return  day  of  an  execution  or  other  process 
upon  which  the  same  may  be  made,  be  liable 
to  be  summoned  as  garnishee."  Rev.  Slat. 
1889,  ^  5220.  It  may  be  agreed  that  this  stat- 
ute does  not  in  terms  apply  to  a  case  like  this 
one,  in  which  the  property  is  taken  from  the 
owner  under  criminal  process.  But  we  do  not 
think  the  statute,  by  stating  one  case  of  ex- 
emption, excludes  all  others.  The  sheriff 
does  not  require  an  order  of  court  to  pay  over 
money  collected  on  execution.  The  law  im- 
poses that  duty  upon  him.  The  statute  was 
designed  to  protect  the  sheriff  from  embarrass- 
ment in  executing  the  process  of  the  court,  and 
the  onerous  and  difficult  duties  garnishment 
proceedings  would  impose  upon  him.  The 
principle  that  money  in  the  bands  of  a  custo- 
dian of  the  court  is  subject  to  its  order  rests 
upon  wholly  different  grounds,  as  has  been 
seen,  and  applies  as  well  to  receivers,  clerks, 
and  other  custodians.  Shinn,  Attachm.  ^  505; 
8  Am.  &  Eng.  Enc.  Law,  p.  1188.  It  is  there- 
fore our  opinion  that,  if  the  money  and  prop- 
erty were  taken  from  the  person  of  the  prison- 
ers by  authority  of  law,  which  the  sheriff 
would  be  estopped  to  deny,  it  was  in  the  cus- 
tody of  the  law,  and  subject  to  the  orders  of  the 
court  in  which  the  criminal  proceedings  were 
pending,  and  was  not — at  least  until  after  con- 
viction— subject  to  attachment  at  the  suit  of  a 
creditor  of  a  prisoner.  If,  on  the  other  hand, 
it  was  taken  without  authority  of  law,  then  it 
is  not  subject  to  attachment  because  a  wrong- 
ful use  was  made  of  criminal  process  in  get- 
ting possession.  Such  an  abuse  of  criminal 
process  is  against  the  policy  of  the  law,  and 
would  be  violative  of  one  oi  the  rights  guar- 
anteed by  the  Constitution. 

The  only  case  in  this  state  that  we  have  been 
able  to  find,  having  any  bearing  on  the  issues 
in  this  one,  is  Mc  Knight  v.  Spain  ^  13  Mo.  586. 
In  that  case  money  and  a  watch  were  taken 
from  a  prisoner  on  his  arrest,  which  were  held 
by  the  officer  of  the  court  until  after  trial  and 
conviction  of  the  prisoner,  and  a  judgment  for 
costs  had  been  rendered  against  him.  An  ex- 
ecution was  issued  on  the  judgment,  and  the 
property  so  held  by  the  officer  was  sold,  and 
the  proceeds  were  applied  to  the  payment  of 
costs.  The  only  questions  determined  in  that 
case  were  whether  the  execution  was  sufficient 
in  form,  and  whether  or  not  the  lien  of  the 
state,  which,  under  the  statute  then  in  force, 
dated  from  the  arrest,  would  have  priority 
over  a  transfer  of  the  property  after  arrest,  and 
before  judgment.  The  court  held  the  execu- 
tion good,  and  that  the  lien  of  the  state  pre- 
vailed over  the  assignment.  It  does  appear, 
however,  that  the  property  was  sold  under  ex- 
ecution, though  held  by  an  officer  of  the  court, 
and  the  validity  of  the  sale  was  tacitly  approved. 
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This  circumstaDce  gives  some  support  to  the 
position  of  plaintiff  that  the  property,  while  in 
the  hands  of  the  ofiicer,  was  subject  to  seizure 
and  sale  under  civil  process.  The  statute 
makes  it  the  duty  of  the  clerks  of  criminal 
•courts,  at  the  end  of  each  term,  to  issue  execu- 
tions for  all  fines  imposed  and  all  costs  of  con- 
viction, in  criminal  cases,  remaining  unpaid, 
'* which  will  be  executed  in  the  same  manner 
as  executions  in  civil  cases."  Rev.  Stat. 
1889,  §  4265.  We  take  the  issuance  of  exe- 
-cution  in  such  cases,  and  the  duty  under  it  of 
the  officer  into  whose  hands  it  is  placed,  done 
and  required  by  authority  of  law,  as  equivalent 
to  an  order  of  the  court;  and,  unless  otherwise 
directed  by  the  court,  it  authorizes  the  money 
or  property  in  the  custody  of  the  court  to  be 
applied  to  the  satisfaction  of  the  judgment. 
When  the  purpose  of  the  lefal  custody  has 
been  accomplished,  and  the  only  duty  the'cus- 
todian  has  to  perform  is  to  deliver  the  property 
or  pay  the  money  to  the  owner,  the  legal  cus- 
to<^  ceases,  the  officer  holds  it  for  the  owner, 
4ina  it  becomes  subject  to  process  at  the  suit  of 
his  creditors.  2  Shinn.  Attachm.  §  546.  This 
rule  is  recognized  by  our  statute  which  ex- 
empts a  sheriff  from  garnishment  until  the  re- 
turn day  of  an  execution,  and  an  administra- 
tor until  an  order  of  distribution  be  made. 
After  a  final  conviction  in  a  criminal  case,  the 
purpose  of  the  legal  custody  of  the  money  or 
property  taken  from  the  person  of  the  prisoner 
has  presumably  been  accomplished,  and  it  be- 
•comes  subject  to  process,  unless  the  court  may 
otherwise  direct.  What  has  been  said  has  no 
application  to  property  stolen,  or  otherwise 
feloniously  obtained.  The  statute  provides 
for  the  restoration  of  such  property  to  the 
owner.     Rev.  Stat.  1889,  g^  4808  et  seq, 

4.  Plaintiff  places  his  chief  reliance  for  re- 
versal upon  the  last  clause  of  §  4317,  which 
provides  that  ''the  party  injured  shall  have 
a  Hen  on  the  estate  of  the  criminal  from 
the  time  of  his  arrest,  subject  to  any  lien 
granted  by  law  to  this  state."  We  are  unable 
to  see  that  this  provision  authorizes  the  en- 
forcement of  the  lien  by  garnishment.    In- 


deed, the  lien  of  the  injured  party  is  expressly 
made  subject  to  the  lien  of  the  state;  and  the 
equities  between  the  two  lienors,  in  case  thej 
are  conflicting,  must  be  determined  and  set- 
tled by  the  court  having  custody  of  the  prop- 
ertv  under  such  appropriate  proceedings  as 
will  give  each  a  chance  to  be  heard.  The  stat- 
ute gives  the  state  a  lien  on  all  property,  real 
and  personal,  of  any  person  charged  with  a 
criminal  offense,  from  the  time  of  his  final 
conviction  of  such  offense,  for  the  payment  of 
all  fines  and  costs  which  he  may  be  adjudged 
to  pay.  Rev.  Stat.  1889,  g  4264.  The  statute 
further  provides,  **  Whenever  any  person  shall 
be  convicted  of  any  crime  or  misdemeanor,  he 
shall  be  adjudged  to  pay  the  costs,  and  no 
costs  incurred  on  his  part,  except  fees  for 
board,  shall  be  paid  by  the  state  or  county." 
Id.  g  4895.  The  lien  the  statute  gives  to 
the  injured  party  only  becomes  consummate 
and  enforceable  on  final  conviction,  but  then 
relates  back  to  the  date  of  arrest.  The  preced- 
ing part  of  §  4817,  which  provides  the  pro- 
ceedings by  which  the  person  injured  may  se- 
cure restitution,  or  reparation  in  damages, 
shows  clearly  that  the  lien  can  only  be  en- 
forced after  final  conviction.  The  lien  is 
given  on  the  estate  of  the  criminal,  and  no  one 
can  justly  be  called  a  criminal  until  he  be 
convicted  of  crime.  While,  therefore,  the 
lien  of  the  state  dates  only  from  conviction, 
and  the  lien  of  the  injured  person  dates  from 
the  arrest,  both  become  enforceable  on  the 
date  of  the  conviction,  and  the  lien  of  the  state 
has  precedence,  though  of  a  later  date.  In 
this  case  neither  party  bad  an  enforceable  lien 
on  the  property  in  question  by  virtue  of  the 
foregoing  provisions  of  the  statute,  for  there 
had  been  no  conviction,  and  the  statute  gave 
no  aid  to  the  proceedings  by  attachment. 

We  are  of  the  opinion  that  the  circuit  court 
ruled  correctly  in  holding  that  the  sheriff  was 
not  subject  to  garnishment  on  account  of  the 
money  of  the  prisoner  in  his  custody,  and  its 
judgment  is  affirmed. 

All  concur. 


MONTANA  S[JPREME  COURT. 


STATE  of  Montana,  ex   rel.  W.   H.  GELS- 
THORPE,  County  Treasurer,  2!i?p<., 

V, 

Delia  M.  FURNELL  et  al,  Respte. 


(. 


.Mont.. 


.) 


1.  The  ri^ht  to  reoeiTe  property,  and  not 

the  property  Itself,  Is  taxed  by  act  March  4,  1897, 
imposiDRT  a  tax  on  *'all  property^*  which  shall 
pass  by  will  or  intestate  lawa,  unless  the  estate  Is 
less  tban  $7,600. 

2.  A  reasonable  olamlfication  of  property 
for  taxation  does  not  violate  the  rule  of  uni- 
formity. 

3*  A  succession  tax  does  not  take  prop- 
erty witboutdue  process  of  law  when  it  is  im- 


posed on  all  property  which  passes  by  will  or  in- 
testate laws  except  when  the  estate  Is  less  than 
$7,500. 

4.  The  mle  of  nniformity  is  not  violated 
by  a  succeraion  tax  which  exempts  every  estate 
less  than  $7,600. 

6.  An  inheritance  tax  does  not  deny  to 
anyone  the  equal  protectioo  of  the  laws  be- 
cause It  exempts  estates  less  than  $7,600  each. 

6«  A  statute  tazinif  the  right  already 
Tested  to  take  shares  of  an  estate  of  a  person 
who  died  before  tbe  act  was  passed,  but  which  Is 
yet  subject  to  tbe  control  of  the  probate  court 
and  not  yet  distributed.  Is  not  an  unconstitutional 
impairment  of  vested  rights. 

(November  16, 1897.) 


Note.— For  leprlslative  power  to  impose  inherit- 
Jinoe  taxes,  see  Re  Komaine  (N.  Y.)  12  L.  R.  A.  401, 
endnote; also  State  v.  Hamlin  (Me.)a>  L.  K.  A.  688; 
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I  Minot  V.  Winthrop  (Mass.) :»  L.  E.  A.  2S9;  State  v. 
Alston  (Tenn.)  28  L.  R.  A.  178;  State,  Schwartz,  v. 
'  Ferris  (Ohio)  80  L.  K.  A.  218. 
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APPEAL  by  relator  from  a  judgment  of  the 
District  Court  for  Cascade  County  iu  favor 
of  defendants  in  a  proceeding  brought  to  en- 
force payment  of  an  inheritance  tax.  Reverted, 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M*  Lyter  and  C.  B.  Nolan, 
Attorney  General,  for  appellant: 

Such  taxes  are  nothing  more  than  a  burden, 
bonus,  excise,  or  assessment,  as  they  have  been 
variously  deigned,  imposed  by  government 
upon  the  passing  devolution,  transmission,  or 
privilege  of  taking  or  receiving  property  under 
wills  and  intestate  laws,  whether  such  property 
passes  to  collateral  or  lineal  heirs.  The  right 
U>  impose  these  taxes  is  based  up)on  the  broad 
constitutional  power  of  the  state,  as  a  sovereign, 
to  modify,  amend,  extend,  or  wholly  to  repeal 
the  laws  governing  the  transmission  of  prop- 
erty by   will  and  intestate  laws. 

Dos  Passos,  Inheritance  Tax  Law,  p.  81 ; 
Minot  V.  Winthrop,  162  Mass.  118. 26  L.  R.  A. 
369;  State  v.  Hamlin,  86  Me.  508.  25  L.  R.  A. 
682;  United  States  v.  Peiktns,  168  U.  8.  626, 
41  L.  ed.  287;  E,yre  v.  Jacob,  14  Gratt.  422,  73 
Am.  Dec.  867:  He  Swijt,  137  N.  Y.  77.  18  L. 
R.  A.  709;  State,  Schwartz,  v.  Ferris,  68  Ohio 
St.  814,  30 L.  R.  A.  218. 

The  evident  intention  of  an  act  will  prevail 
•over  the  literal  sense  of  its  terms. 

Sutherland,  Stat.  Constr.  §  219. 

While  the  power  to  dispose  of  property  is  an 
incident  to  the  property  itself,  the  right  to  take 
by  will  or  from  intestate  is  a  mere  privilege  of 
the  municipal  law,  which  may  be  changed, 
modified,  or  repealed,  in  the  discretion  of  the 
legislature. 

State  V.  Uamlin,  88  Me.  605,  25  L.  R.  A. 
«82;  Eyre  v.  Jacob,  14  Gratt.  487,78  Am.  Dec. 
367;  Strode,  v.  Com.  52  Pa.  181;  Redf.  Wills, 
§  1;  2B1.  Com.  pp.  10-13;  Mager  v.  Qrima,  49 
U.  S.  8  How.  490.  12  li.  ed.  1168. 

The  right  to  inherit  being  a  mere  privilege 
conferred  by  statute,  and  not  a  natural  right, 
the  power  of  the  legislature  to  tax  that  privi- 
lege is  unlimited  and  unrestricted,  and  maybe 
exercised  in  any  manner  or  mode  in  its  discre- 
tion. 

Jenkins  v.  Ewin,  8  Heisk.  466;  KeUy  v. 
Dioyer,  7  Lea.  180;  State  v.  Burgoyne,  7  Lea, 
173.  40  Am.  Rep.  60. 

The  tax  is  levied  upon  the  privilege  and  not 
upon  the  property. 

State,  Schicartz,  v.  Ferris,  53  Ohio  St.  314. 
SOL.  H.  A.  218;  Re  Hoffman,  143  N.  Y.  880; 
Re  Swift,  137  M.  Y.  77,  18  L.  R.  A.  709. 

The  legislature  might,  after  the  death  of  a 
testator  or  intestate,  increase  the  fees  to  be  paid 
to  the  clerk  of  the  court  by  executors  and  ad- 
ministrators. Could  it  be  claimed  that  such 
increase  disturbed  rights  which  had  become 
vested  in  the  heirs  or  successors? 

The  privilege  thus  granted,  and  which  did 
not  otherwise  exist,  was  not  a  contract  on  the 
part  of  the  stale. 

Baltimore  rf-  S.  R.  Co.  v.  ^^esbit,  51  U.  S.  10 
How.  396.  13  L.  ed.  470;  Butler  v.  Pennsyl- 
vania, 51  U.  S.  10  How.  414,  13  L.  ed.  477; 
Watson  V.  Mercer,  33  U.  S.  8  Pet.  110.  8  L. 
ed.  884;  (alder  v.  Bw«,  3U.  S.  3  Dall.  386,  1 
L.  ed.  648;  Brick  Fresby.  Church  v.  I^ew 
York,  5  Cow.  538;  Vanderbilt  v.  Adams,  7 
Cow.  349. 

The  better  authority  upon  the  question  as  to 
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the  constitutionality  of  the  retroactive  pro- 
vision in  acts  like  the  one  in  (question  here  is 
in  favor  of  the  constitutionality  of  such  pro- 
vision. 

Dos  Passos,  Inheritance  Tax  Law,  p.  417; 
Re  Short,  16  Pa.  66;  Carpenter  v.  Pennsylvania, 
58  U.  S.  17  How.  456,  15  L.  ed.  127;  Ennis  v. 
Smith,  55  U.  S.  14  How.  400,  14  L.  ed.  472; 
Tucker  v.  Ferguson,  89  U.  S.  22  Wall.  563,  23 
L.ed.  805. 

Privileges  which  are  granted  by  the  state 
without  any  agreement  as  to  their  continu- 
ance, and  without  the  passing  of  an^  consid- 
eration from  the  grantees,  may  be  withdrawn 
at  any  time. 

Cooley,  Const.  Lim.  p.  388;  Tnlmadgev. 
Seaman,  86  Hun,  242;  Re  Seaman,  147  N.  Y. 
69. 

While  the  vested  rights  to  the  legal  estate 
undoubtedly  accrue  upon  the  death  of  the  tes- 
tator, no  rights  vest  in  the  beneficial  interest, 
nor  do  the  heirs  become  * 'beneficially  entitled" 
to  anything  until  distribution  is  made. 

Todd  V.  Wickliffe,  18  B.  Mon.  871. 

Mr.  William  T.  Pii^ott,  for  respondent: 

The  act  is  repugnant  to  the  14th  Amendment 
to  the  Federal  Constitution,  in  that  it  denies  to 
persons  within  the  jurisdiction  of  Montana 
the  equal  protection  of  the  laws. 

(a)  It  exempts  from  tax  estates  under  $7,600 
in  value,  while  it  levies  the  tax  upon  all  es- 
tates of  that  or  greater  value.  An  estate  val- 
ued at  $7,499.99  is  exempt,  but  one  of  greater 
value  is  taxed,  not  only  upon  the  excess,  but 
also  upon  the  $7,499.99. 

Government  is  instituted  for  the  equal  pro- 
tection and  benefit  of  the  people.  Laws  must 
likewise  be  for  their  equal  protection  and 
benefit. 

Santa  Clara  County  v.  Southern  P.  R.  Go.  9 
Sawy.  165,  18  Fed.  Rep.  386;  Railroad  Tax 
Case,  8  Sawy.  238.  13  Fed.  Rep.  722;  SlaU, 
Schwartz,  Y.  Ferris,  53  Ohio  St.  314, 30  L.  R.  A. 
218. 

(b)  It  exempts  from  taxation  estates  dis- 
tributed prior  to  its  passage,  while  imposing 
the  tax  upon  all  other  estates. 

Oulf,  C.  <fc  S.  F.  R.  Co.  V.  EUis,  165  U.  8. 
150,  41  L.  ed.  666. 

(c)  In  imposing  a  tax  upon  estates  not  dis- 
tributed at  the  time  the  act  took  effect,  it  im- 
paired the  vested  rights  of  those  entitled  to  the 
property  of  such  estates,  whereas  like  vested 
rights  in  other  estates  were  not  disturbed. 
The  persons  having  these  rights  are  not  equally 
protected  by  the  law. 

The  act  is  in  violation  of  the  Constitution  of 
Montana. 

The  tax  is  expressly  declared  upon  property. 

The. Pennsylvania  rule  declared  in  Re  Short, 
16  Pa.  63,  and  Bittinger's  Estate,  129  Pa.  338, 
that  the  tax  is  upon  the  property  itself,  is  in 
harmony  with  the  plain  terms  of  the  act. 

Carpenter  v.  Pennsylvania,  68  U.  8.  17 
How.  456,  16  L.  ed.  127. 

If  the  tax  be  declared  upon  property  as  dis- 
tinguished from  the  privilege  of  succession,  the 
act  violates  section  1  of  article  12.  providing 
that  the  legislature  shall  levy  a  uniform  rate 
of  assessment  and  taxation,  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valua- 
tion for  the  taxation  of  all  property  except  that 
especially  provided  for  in  this  article. 
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The  act  violates  also  §  9,  Id  that  the  rate  ex- 
ceeds 2^  mills  oo  each  dollar  of  valuation. 

Exemption  from  taxation  of  an  estate  valued 
at  lesH  than  $7,500  renders  the  act  void. 

State,  Schwartz,  v.  Ferris,  53  Ohio  St.  814, 
80  L.  R.  A.  218;  State,  Davidwu,  v.  Oarman, 
40  Minn.  232,  2  L.  R.  A.  701;  Curry  v.  Spen- 
cer, 61  N.  H.  624,  60  Am.  Rep.  837.  And  see 
State,  Sanderson,  v.  Mann,  76  Wis.  469. 

As  applied  to  estates  remaining  undistnbuted 
when  the  act  took  effect,  it  disturbs  and  les-sens 
vested  rights,  and  also  impairs  the  obligations 
of  contracts. 

At  the  moment  of  the  testator's  death,  the 
rights  of  the  devisees  and  legatees  vested. 

Brenham  v.  Story,  89  Cal.  188;  Black. 
Constitutional  Law,  429;  CtJoley,  Const.  Lim. 
p.  859;  Beach,  Mod.  Eq.  Jur.  §5  1045;  Cros- 
well,  Exrs.  &  Admrs.  $^  171;  Westervelt  v. 
Qregg,  12  N.  Y.  202,  62  Am.  Dec.  160;  Er- 
vine's  Appeal,  16  Pa.  266,  55  Am.  Dec.  499; 
Clarke  v.  MeCreary,  12  Smedes  &  M.  847; 
Bock  Hill  College  v.  Jones,  47  Md.  1;  Civil 
Code,  g^  1794.  Ib51. 

The  declaration  contained  in  §  8  of  article  8 
of  the  Constitution,  that  all  persons  have  the 
natural,  essential,  and  inalienable  right  of  ac- 
quiring, possessing,  and  protecting  property, 
coupled  with  the  declaration  of  §  27,  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  would 
seem  to  imply  a  prohibition  against  the  power 
of  the  assembly  to  enact  a  law  who^e  effect 
would  be  the  impairment  of  vested  rights. 

Westervelt  v.  (Jrec/g.  12  N.  Y.  209,' 62  Am. 
Dec.  160;  Jones  v.  Bobbins,  8  Gray,  829;  Bank 
of  Columbia  v.  Okely,  17  U.  8.  4  Wheat.  285, 
4  L.  ed.  559;  Cooley,  Const.  Lim.  854. 

Although  the  Constitution  may  not.  In 
terms,  prohibit  laws  impairing  vested  rights, 
nevertheless  they  are  forbidden  by  the  nature 
of  republican  government. 

Wilder  v.  Lumpkin,  4  Qa.  208;  Andrews  v. 
Bussell,  7  Blackf.  474;  Danville  v.  Pace,  25 
Grati.  1,  18  Am.  Rep.  663;  Dunbarton  y. 
Franklin,  19  N.  H.  257;  Commercial  Bank  v. 
Chambers,  8  Smedes  &  M.  9;  Osborn  v.  Nichol- 
son, 80  U.  8.  18  Wall.  654,  20 L.  ed.  689;  Far- 
rington  v.  Tennessee,  95  U.  8.  679,  24  L.  ed. 
658;  Das7i  v.  VanKUeck,  7  Johns.  499,  5  Am. 
Dec.  291. 

Taxes  on  inheritance  are  laid  in  .diminution 
of  a  new  capital  which  now  comes  to  the 
hands  of  persons  on  the  death  of  the  former 
owners. 

Cooley,  Taxn.  p.  22. 

If  the' legislature  has  the  power  to  impose  a 
tax  of  5  per  cent  or  1  per  cent  on  a  vested 
right,  it  has  authority  likewise  to  destroy  the 
right  by  imposing  a  tax  equal  to  the  value  of 
the  property  acquired.  Authority  which  per- 
mits a  person  to  be  deprived  of  his  property  by 
indirection  is  as  much  within  the  meaning  and 
spirit  of  the  constitutional  limitation  as  where 
it  attempts  to  do  the  same  thing  directly. 

Mtrrill  v.  Sherburne,  1  N.  H.  199,  8  Am. 
Dec.  52;  Be  Ilnndley,  15  Utah,  212. 

Whether  or  not  the  state  received  a  con- 
sideration for  granting  the  privilege  of  suc- 
ceeding to  property  is  immaterial  when  the 
privilege  has  been  exercised  and  has  become  a 
right. 
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The  amount  of  the  Impairment  of  the  obliga- 
tion is  immaterial. 

Farrington  v.  Tennessee,  95  U.  S.  679,  24  L. 
ed.  558. 

Hunt,  J.,  delivered  the  opinion  of  the 
court: 

The  legislature  of  Montana,  by  an  act  ap- 
proved March  4,.  1897,  enacted  a  law  establish- 
ing a  tax  on  direct  and  collateral  inheritances. 
The  law  substantially  provides  that  '*all  prop- 
erty" which  shall  pass  by  will,  or  by  the  in- 
testate laws  of  the  state,  from  any  person  who 
may  die  seised  or  possessed  of  the  same,shall  be, 
and  is,  subject  to  a  tax  at  a  fixed  rate  on  every 
$100  of  the  clear  market  value  of  such  prop- 
erty: provided,  that  an  estate  valued  at  a  less 
sum  than  $7,500  shall  not  be  subject  to  any 
such  "tax  or  duty."  It  is  also  provided  that 
the  tax  shall  be  levied  "upon  all  estates  which 
have  been  probated  before,  and  shall  be  dis- 
tributed after  the  passage  and  taking  effect  of 
this  act;"  and  again,  that  the  act  should  apply 
to  all  estates  remaining  undistributed  at  the 
time  the  law  took  effect,  and  that  in  such 
estates  the  tax  should  be  determined  and  col- 
lected as  in  other  cases.  The  act  went  into- 
effect  March  4.  1897.  Sess.  Laws  1897.  p.  88. 
Matthew  Furnell.  a  citizen  of  Cascade  county, 
Montana,  died  testate  May  6,  1896,  nearly  one 
year  before  the  passage  of  this  law.  leaving 
his  property  to  the  respondent,  his  wife,  in  her 
own  right,  and  as  trustee  for  his  minor  chil- 
dren. The  value  of  the  estate  greatly  exceeds 
$7,500.  The  will  was  duly  proved  in  1896, 
and  administration  was  had.  On  July  19,, 
1897,  after  the  inheritance- tax  law  was  in 
force,  the  district  court  ordered  a  distribu- 
tion of  the  estate  and  the  discharge  of  the  ex- 
ecutors. Before  this  order  was  made,  how- 
ever, the  county  authorities  took  steps  to  collect 
the  Inheritance  taxes,  and  thereupon  it  was 
agreed  between  the  respective  counsel  for  the 
interested  parties  that  the  order  of  distribution 
and  discharge  should  in  no  way  prejudice  or  de- 
lay the  state  in  the  collection  of  the  inherit- 
ance taxes,  if  found  to  be  justly  due.  This  pro- 
ceeding was  then  instituted  to  enforce  the  pay- 
ment of  the  taxes.  The  district  court  held 
that,  as  applied  to  the  estates  of  persons  who 
might  die  after  the  law  took  effect,  the  statute 
was  constitutional,  but  that  where,  as  in  this 
case,  the  decedent  died  before  March  4.  1897, 
the  tax  or  assessment  could  not  be  collected, 
for  as  to  such  case  the  law  was  invalid.  The 
learned  judge  said  that  the  legatees  under  the 
will  took  immediately  at  the  death  of  the  de- 
cedent a  vested  estate,  and  that,  although  the 
beneficiaries  under  the  will  were  postponed  in 
the  matter  of  present  possession  and  enjoyment, 
their  interest  was  none  the  less  a  vested  one, 
charged  only  with  the  burdens  Imposed  by 
laws  existing  and  in  force  at  the  time  such  in- 
terests vested.  As  the  validity  of  the  act  af- 
fecting successions  opening  since  its  enact- 
ment, as  well  as  its  application  to  successions 
already  in  the  course  of  settlement  when  the 
law  was  passed,  is  contested,  it  devolves  upon 
this  court  to  review  each  of  the  respondent's 
principal  contentions. 

It  is  urged  that  the  law  attempts  to  impose- 
a  tax  upon  property,  as  distinguished  from  the- 
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Tight  or  privilege  of  succession;  that,  if  it  be 
held  to  lay  a  tax  on  the  right  of  succession,  still 
it  is  invalid,  because  the  legislature  is  limited 
in  its  right  to  lax  only  such  property  as  is  de- 
fined by  §  17  of  article  12  of  ihe  State  Consti- 
tution; that,  as  applied  to  estates  remainiofr 
undistributed  at  the  time  the  act  took  effect,  it 
disturbs  and  lessens  vested  rights,  and  impairs 
the  obligations  of  contracts;  and  that  the  act 
is  repugnant  to  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  in  that  it 
denies  to  persons  within  Montana  the  equal 
protection  of  the  laws. 

The  better  view,  as  laid  down  by  the  au- 
thorities, is  that  a  collateral  inheritance  or  suc- 
cession tax  is  a  duty  or  bonus  exacted  in  cer- 
tain instances  by  the  s(ate  upon  the  right  and 
privilege  of  takmg  legacies,  inheritances,  gifts, 
and  successions  passing  by  will,  by  intestate 
laws,  or  by  any  deed  or  instrument,  made  ini^ 
viws^  intended  to  take  effect  at  or  after  the 
death  of  the  grantor.  The  burden  or  the  tax 
is  not  imposed  upon  the  property  itself,  but 
upon  the  privilege  of  acquiring  property  by  in- 
heritance. In  nearly  all  inheritance  tax  laws 
the  statutes  provide  for  appraising  the  prop- 
erty to  be  inherited,  but  the  object  of  such 
valuation  is  not  to  tax  the  property  itself.  It 
is  to  arrive  at  a  measure  of  price  by  which  the 
privilege  of  inheriting  can  be  valued.  State 
V.  Ha7nlin,  86  Me.  495,  25  L.  R.  A.  682.  In 
speaking  of  the  inheritance  tax  law  of  New 
York  state.  Judge  Wallace,  of  the  United 
Slates  circuit  court,  said:  "Such  a  tax  is  no 
more  one  upon  the  bonds  than  an  income  tax 
is  one  upon  the  property  out  of  which  the  in- 
come is  derived,  or  an  excise  tax  is  one  upon 
the  articles  manufactured  or  sold.  The  bonds 
are  the  subject  of  ihe  appraisal,  but  the  privi- 
lege is  the  subject  of  the  tax.  Inasmuch  as  it 
is  lawful  for  the  state  to  withhold  altogether 
the  privilege  of  acquiring  property  within  its 
dominion  by  will  or  inheritance,  whether  the 
property  consists  of  government  bonds  or  any- 
thing else,  it  is  lawful  for  the  legislature  to 
annex  any  conditions  to  the  privilege  which 
may  seem  expedient  and  do  not  conflict  with 
the  organic  law  pf  the  state,  or  the  Constitu- 
tion or  laws  of  the  United  States."  Wallace 
▼.  Mperi,  88  Fed.  Rep.  184.  4  L.  R.  A.  171. 
The  courts  generally  approve  of  this  doctrine. 
In  the  early  case  of  Eyre  v.  Jacob AA  Gratt.  422, 
73  Am.  Bee.  867,  the  court  said  that  such  a 
tax  could  not  be  regarded,  in  a  proper,  legal 
sense,  as  a  tax  upon  property,  but  as  one  "upon 
the  transmission  of  property  by  devise  or  de- 
scent to  collateral  kindred."  'Strode  v.  Com. 
52  Pa.  181.  The  intention  of  the  legislature 
was  to  exact  a  certain  premium  for  the  enjoy- 
ment of  a  civil  right  secured  under  the  laws 
of  succession.  The  reasoning  of  the  many 
cases  upholding  such  laws  proceeds  upon  the 
indisputable  proposition  that  the  state  has  the 
power — unless  denied  it  by  constitutional  pro- 
hibition— to  regulate  the  devolution  and  dis- 
tribution of  an  intestate's  property,  and  equal 
authority  to  limit  the  power  of  a  testator  to 
bequeath  his  property  to  whom  he  pleases. 
State  V.  Dalrymple,  70  Md.  294,  8  L.  R.  A. 
872.  Beneficiaries  under  wills,  and  heirs  gen- 
erally, must  know  that  statutes  may  constitu- 
tionally limit  the  power  of  disposition  and 
acquiring  of  property.  The  power  to  dis- 
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pose  of  property  by  will  is  neither  a  natural  nor 
a  constitutional  right,  but  depends  wholly  upon 
statute,  and  may  be  conferred,  taken  away,  or 
limited  and  regulated  in  whole  or  in  part,  by 
the  legislature."  Minot  v.  Winthrop,  162  Mass. 
118,  2i  L.  R.  A.  259.  And  under  the  power 
of  regulation,  clearly,  the  state  may  impose 
reasonable  burdens  or  conditions  pertaining  to 
the  taking  of  property  by  will  or  inheritance. 
Strode  v.  Com,  52  Pa.  181.  It  therefore  has  a 
right  to  levy  an  excise  tax  or  duty  as  a  price 
upon  the  right  or  privilege  of  succession  under 
a  will,  or  by  devolution  in  intestacy,  for  the 
purpose  of  increasing  its  revenues.  Re  Hoff- 
man, 148  N.  Y.  827.  The  United  States  Su- 
preme Court  has  sustained  such  a  tax, — not  as 
upon  property  but  as  upon  a  right  to  take 
property.  Mager  v.  Grinia,  49  U.  S.  8  How. 
490,  12  L.  ed.  1168;  United  States  v.  Perkine, 
163  U.  S.  625,  41  L.  ed.  287.  In  the  last  case, 
Justice  Brown,  for  the  court,  said:  "In  this 
view,  the  so  called  inheritance  tax  of  the  state 
of  New  York  is  in  reality  a  limitation  upon 
the  power  of  a  testator  to  bequeath  his  prop- 
erty to  whom  he  pleases;  a  declaration  that,  m 
the*  exercise  of  that  power,  be  shall  contribute 
a  certain  percentage  to  the  public  use;  in  other 
words,  that  the  right  to  dispose  of  his  property 
by  will  shall  remain,  but  subject  to  a  condi- 
tion that  the  state  has  a  right  to  impose.  Cer- 
tainly, if  it  be  true  that  the  right  of  testamen- 
tary disposition  is  purely  statutory,  the  state 
has  a  right  to  require  a  contribution  to  the  pub- 
lic treasury  before  the  bequest  shall  take  effect. 
Thus  the  tax  is  not  upon  the  property,  in  the 
ordinary  sense  of  the  term,  but  upon  a  right  to 
dispose  of  it,  and  it  is  not  until  it  has  yielded 
its  contribution  to  the  state  that  it  becomes  the 
property  of  the  legatee." 

The  most  exact  rule  is  that  which  regards 
the  tax  as  upon  the  right  to  receive  property, 
rather  than  the  right  to  dispose  of  it.  Such  is 
the  explanation  of  the  nature  of  the  tax  as 
given  by  Dos  Passos  in  his  valuable  book  on 
Inheritance  Tax  Law  (p.  81),  and  as  stated  in 
the  following  clear  language  by  Judge  Burket, 
of  the  Ohio  supreme  court,  in  State,  Schwartz, 
V.  FerriB,  58  Ohio  St.  814.  30  L.  R.  A.  218: 
*'In  view  of  the  authorities  cited,  it  must  be 
conceded  that  the  general  assembly  has  the 
power  to  pass  an  inheritance  tax  for  purposes 
of  general  revenue',  unless  prohibited  by  the 
Constitution  of  our  state.  Properly  under- 
stood, it  is  not  the  right  to  transmit,  but  the 
right  and  privilege  to  receive,  that  is  taxed. 
The  right  to  dispose  of  property  during  the 
lifetime  of  the  owner  cannot  be  separated  from 
the  property  itself,  and  therefore  lo  tax  the 
right  of  disposal  by  contract  in  the  lifetime  of 
the  owner,  even  though  to  take  effect  at  his 
death,  is  to  tax  the  property  itself.  But  the 
right  to  dispose  of  the  property  by  will  or  de- 
scent, taking  effect  after  the  death  of  the 
owner,  is  not  so  closely  connected  with  the 
right  of  property,  and  it  is  not  so  clear  that 
such  right  may  not  be  taxed.  But  when  the 
right  to  receive  the  property  is  considered,  it  is 
clear  that  the  right  is  distinct  and  separate 
from  the  property  itself,  and  the  state  may 
tax  this  right  to  receive  property;  and  this  is 
so  whether  the  property  is  disposed  of  by  the 
owner  during  his  lifetinae,  or  at  bis  death.  This 
right  to  receive  property  is  under  the  control 
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of  the  legislature,  and  it  has  the  power  to  regu- 
late and  lay  such  burdens  thereon  as  it  may 
see  fit,  within  the  provisions  of  the  Constitu- 
tion. To  regulate  by  taxation  or  otherwise 
the  privilege  or  right  to  receive  property  is  not 
in  conflict  with  the  Ist  section  of  the  Bill  of 
Bights,  which  recognizes  the  inalienable  right 
of  acouiring,  possessing,  and  protecting  prop- 
erty. Were  it  otherwise,  all  our  laws  as  to  wills, 
descent,  distribution,  and  conveyances  would 
be  unconstitutional."  The  rule'^is  also  enun- 
ciated in  the  recent  case  of  States.  Alston,  94 
Tenn.  674,  28  L.  R.  A.  178. 

The  language  of  the  Montana  statute,  that 
"all  property"  shall  be  subject  to  a  tax,  etc., 
requires  no  construction  not  in  harmony  with 
the  usual  interpretation  given  to  inheritance 
tax  laws  generally  using  identical  language. 
In  State  V.  Bamhn,  86  Me.  495,  25  L.  R.  A. 
682,  this  point  was  made;  but  the  court  said 
the  act  should  be  construed  "according  to  its 
essential  principle,  object,  and  effect.  Sub- 
stance, and  not  form  of  phrase,  is  the  im- 
portant thing.  All  exactions  of  money  by 
the  government  are  taxes;  but  they  are  not 
fldl  levied  by  assessment  upon  values.  The 
latter  class  refers  to  the  burdens  recurring 
periodically,  which  are  assessed  upon  valua- 
tions of  property,  made  at  stated  intervals." 
A  majority  of  the  Ohio  court  so  held,  too,  in 
State,  Schwartz,  v.  Ferris,  68  Ohio  St  314,  80 
L.  R.  A.  218,  where  the  language  of  the  stat- 
ute, upon  its  face,  imposed  the  tax  as  upon 
"property;"  and  we  are  of  the  opinion  that, 
under  the  recent  decisions  upon  similar  stat- 
utes, ours  must  be  construed,  upon  this  point, 
as  a  constitutional  tax  upon  the  right  to  re- 
ceive property,  and  not  upon  the  property 
itsel f .  The  case  of  Carpen  ter  v.  Pennsylvania, 
58  U.  S.  17  How.  456,  15  L.  ed.  127,  is  cited 
bv  the  respondent's  counsel  as  upholding  the 
view  that  the  tax  is  upon  property  alone.  The 
court  there  spoke  of  the  Pennsylvania  statute 
as  one  imposing  a  tax  upon  the  propertv  of  the 
decedent,  but  we  do  not  understand  the  decision 
to  be  that  such  a  tax  is  a  property  tax,  strictly 
speaking.  Certainly  no  such  interpretation 
was  put  upon  the  inheritance-tax  laws  by  the 
same  court  in  Scholey  v.  Rew,  90  U.  S.  23  Wall. 
881,  28  L.  ed.  99,  or  in  their  recent  decision  in 
United  States  v.  Perkins,  heretofore  cited, 
where  Justice  Brown  quotes  liberally  from 
various  cases  to  distinguish  the  tax  as  not 
being  one  upon  property,  in  the  ordinary  sense 
of  the  word. 

The  tax,  therefore,  beinj^  upon  a  civil  right 
and  privilege,  we  briefly  inquire  whether  the 
statute  imposing  it  violates  the  principles  of 
equality  and  uniformity  prescribed  by  §^  1  and 
11  of  article  13  of  the  State  Constitution. 
We  do  not  think  it  does.  Judge  Cooley,  in 
Cooley  on  Taxation  (p.  570),  lays  it  down  that 
the  sovereignty  may,  in  the  discretion  of  its 
legislature,  levy  a  tax  on  every  species  of  proper- 
ty within  its  jurisdiction,  or  it  mav  select  any 
particular  species  of  property  and  tax  it,  and 
that  "what  is  true  of  property  is  true  of  privi- 
leges and  occupations  also;  the  state  mav  tax 
all,  or  it  may  select  for  taxation  certain  classes 
and  leave  the  others  untaxed."  Of  course, 
this  power  may  be  restricted  by  the  Constitu- 
tion; but  that  author  expressly  says  on  page 
584  that  succession  to  an  inheritance  may  be 
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taxed  as  a  privilege,  notwithstanding  the  prop- 
erty of  the  estate'is  taxed,  and  taxes  on  prop- 
erty are  required  by  the  Constitution  of  the 
slate  to  be  uniform.  Cooley  supports  his-' 
text  by  citing  Eyre  v.  Jacobs,  14  Gratt.  422,  78 
Am.  Dec.  307,  where  the  court  regarded  the 
equality  and  uniformity  clauses  of  state  Con- 
stitution as  applying  only  to  direct  taxes  upoo 
property,  intended  to  prevent  arbitrary  taxa- 
tion of  property  according  to  kiod  or  quality,, 
without  regard  to  value,  and  not  as  limitations 
upon  the  power  of  the  legislature  as  to  the  ob- 
jects of  taxation.  But  it  is  unnecessary  to  go  at 
length  into  those  questions  now;  for,  conceding 
that  succession  taxes  are  within  the  rule  con- 
tended for,  the  application  of  the  principle  of 
uniformity  and  equality  must  always  be  a  rea- 
sonable one.  The  legislature  is  not  prevented 
by  the  Constitution  from  the  exercise  of  dis- 
cretion as  to  what  classes  of  rights  or  privi- 
leges it  may  enumerate  as  subject  to  taxation,, 
provided  always  the  tax  imposed  is  uniform 
in  its  application  to  all  rights  and  privileges- 
within  the  class  defined,  and  provided,  fur- 
ther, we  take  it,  that  any  classification  made 
is  based  upon  a  reasonable,  and  not  a  mere 
arbitrary,  ground.  Stale  v.  Alston,  94  Tenn. 
674,  28  L.  R.  A.  178.  Nothing  laid  down  in 
Ouk  C,  <£:  S,  F.  R.  Co.  v.  Ellis,  165  U.  8. 150, 
41  L.  ed.  666,  conflicts  with  these  expressions. 
In  Minot  V.  Winthrop,  162  Mass.  118,  26  L. 
R  A.  259,  the  tax  was  urged  as  an  unequal 
one.  because  it  was  not  imposed  upon  all  es- 
tates, and  upon  all  heirs,  devisees,  legatees, 
and  distributees.  But  the  court  said  that  dis- 
tinctions between  collateral  kindred  or  stran- 
gers, in  reference  to  the  assessment  of  such 
taxes,  had  the  sanction  of  nearly  all  states 
which  levied  taxes  of  this  kind.  Continuing, 
the  court  said:  "In  has  a  Sanction  in  reason, 
for  the  moral  claim  of  collaterals  and  stran- 
gers is  less  than  that  of  kindred  in  the  direct 
line,  and  the  privilege  is  therefore  greater. 
The  tax  imposed  by  this  statute  is  uniformly 
imposed  upon  all  estates  and  all  persons  within 
the  description  contained  in  it,  and  the  tax  is 
not  plainly  and  grosfrly  oppressive  in  amount. 
State  V.  Alston,  94  Tenn.  674,  28  L.  R.  A.  178. 
The  court  also  answered  the  argument  that  the 
tax  was  unreasonable  on  account  of  certain  ex- 
emptions, by  declaring  that  the  cost  of  adminis- 
tering smaller  estates  is  proportionately  great- 
er than  that  in  administering  large  ones,  and 
this  operated  to  diminish  amounts  received, 
and  furthermore,  that  the  laws  of  the  different 
states  and  nations  which  levied  taxes  on  de- 
vises, legacies,  and  inheritances  have  usually 
made  exemotions,  but  that  it  was  peculiarly 
within  the  discretion  of  the  legislature  to  de- 
termine what  exemptions  should  be  made,  and 
apportioning  the  burdens  of  taxation  among 
those  who  can  best  bear  them.  In  State  v. 
Bamlin,  86  Me.  495,  25  L.  R.  A.  682,  the 
court  said  that  it  was  within  the  province  of  the 
legislature  to  say  who  shall  and  who  shall  not 
take  an  estate,  and  the  proportion  in  which 
they  may  take,  and  that  the  state  was  not 
prevented  from  exacting  an  excise  or  duty 
from  the  person  for  taking  the  privilege  al- 
lowed by  the  state.  "It  is  necessary,  said 
the  court,  "to  make  such  excise  uniform  as  to 
the  entire  class  of  collaterals.  It  must  not 
tax  one  and  exempt   another  in  the  same 
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dasB.  But  it  is  not  a  violation  of  this  prin- 
ciple to  require  an  excise  from  all  collaterals 
and  strangers,  and  exempt  from  the  excise 
classes  nearer  in  blood  to  the  decedent." 

Provision  is  made  in  the  statute  for  notice,  to 
the  person  whose  right  is  liable  for  the  payment 
of  the  tax,  of  the  proceeding  affecting  his  in- 
terests; and  opportunity  is  given  him  to  be 
beard  in  relation  to  the  value  of  his  property, 
and  in  the  amount  of  the  tax  to  be  imposed. 
Considering  all  these  matters,  vre  find  nothing 
in  the  statute  violative  of  the  uniformity  and 
equality  clauses  of  the  Constitution;  and  we 
are  unable  to  see  how,  in  this  respect,  it  denies 
to  persons  within  Montana  the  equal  protec- 
tion of  the  laws,  or  takes  property  without 
due  process  of  law.  Re  McPherson,  104  N.  Y. 
806,  68  Am.  Rep.  602. 

Thus  far,  we  find  ourselves  in  accord  with 
the  opinion  of  the  district  judge.  But,  after 
painstaking  investigation  and  careful  delibera- 
UoD,  we  have  concluded  that  he  was  in  error 
in  ruling  that,  as  applied  to  an  estate  remain- 
ing undistributed  when  the  act  took  effect,  it 
disturbed  and  lessened  vested  rights.  It  is 
argued  that  at  the  moment  of  the  testator's 
death  the  rights  of  the  legatees  and  devisees 
vested.  By  our  statutes,  testamentary  disposi- 
tions, including  devises  and  bequests  to  a  per- 
son on  attaining  majority,  are  presumed  to  vest 
at  the  testator's  death  (Civ.  Code,  §  1794);  and 
real  and  personal  property  of  one  who  dies 
without  disposing  of  it  by  will,  pass  to  the 
heirs  of  the  intestate,  subject  to  the  control  of 
the  district  court,  and  to  the  possession  of  the 
administrator  for  the  purposes  of  administra- 
tion. We  believe  that  the  privileges  and 
rights  of  heirs  and  legatees  to  take  and  receive 
shares  of  the  property  of  a  decedent  are  vested 
immediately  upon  the  death  of  the  testator  or 
intestate.  That  the  right  to  a  distributive  share 
in  an  estate  vests  in  those  entitled,  directly 
upon  the  death  of  the  intestate,  is  well  estab- 
lished. Croswell,  Exrs.  &  Admrs.  p.  396; 
Westervelt  v.  Oregg,  12  N.  Y.  202.  62  Am.  Dec. 
160;  Davis  v.  Newton,  6  Met.  587.  Chief  Jus- 
tice Shaw  said  in  this  last  case:  *'The  decree 
does  not  found  the  right,  but  judicially  ascer- 
tains the  heir,  the  whole  amount  to  be  dis- 
tributed, and  the  amount  of  the  distributive 
share  of  each.  This  distributive  share,  there- 
fore, though  its  amount  was  uncertain  and 
the  time  of  payment  contingent,  was  a  vested 
property  in  the  insolvent,  at  the  time  of  the 
decease  of  his  brother  Henry."  Such  a  right 
is  a  valuable  one.  It  may  be  sold  or  mort- 
gaged by  the  person  to  whom  it  belongs,  and 
no  law  can  be  so  changed  as  to  justly  deprive 
him  of  it,  and  bestow  it  upon  another,  with- 
out the  owner's  consent.  It  is  also  true  that, 
after  a  testator's  death,  rights  of  legatees  are 
entitled  to  every  safeguard  usually  afforded 
b^  the,  state  for  the  protection  of  individual 
n^hts.  Cooley,  Const.  Lim.  p.  439.  But,  not- 
withstanding these  truths,  a  person  may  not 
apply,  as  "a  shield  of  protection,"  the  term 
''vested  rights,"  against  all  considerations  de- 
signed by  the  legislature  to  promote  the  gen- 
eral welfare,  or  establish  an  advanced  public 
policy  for  the  state.  Judge  Cooley  (p.  437, 
Const.  Lim.),  says:  ''In  organized  society 
every  man  holds  all|he  possesses,  and  looks  for- 
ward to  all  be  hopes  for,  through  the  aid 
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and  under  the  protection  of  the  laws:  but  as 
changes  of  circumstances  and  of  public  opin- 
ion, as  well  as  other  reasons  affecting  the  pub- 
lic policy,  are  all  the  while  calling  for  changes 
in  the  laws,and  as  these  changes  must  influence- 
more  or  less  the  value  and  stability  of  private 
possessions,  and  strengthen  or  destroy  well- 
founded  hopes,  and  as  the  power  to  make 
very  many  of  them  could  not  be  disputed 
williout  denying  the  right  of  the  political  com- 
munity to  prosper  and  advance,  it  is  obvioua 
that  many  rights,  privileges,  and  exemptions 
which  usually  pertain  to  ownership  under  a 
particular  state  of  the  law,  and  many  reason- 
able expectations,  cannot  be  regarded  as  vested 
rights,  in  any  legal  sense."  A  vested  right  is- 
held  subject  to  the  laws  for  the  enforcement 
of  public  duties.  Why,  on  a  similar  princi- 
ple, is  a  right  to  take  a  legacy  not  subject  to 
the  laws  for  the  assessment  and  collection  of 
a  tax.  as  a  premium  upon  the  right  and  privi- 
lege to  receive  the  inheritance,  as  much  as  it  i» 
subject  to  laws  which  authorize  the  taxation 
of  the  very  property  bequeathed?  It  cannot 
be  denied  that  the  tax  is  imposed  for  public  usea 
and  purposes.  The  whole  state,  including 
these  legatees,  have  an  interest  in  the  collec- 
tion of  taxes  for  state  purposes.  Protection 
is  guaranteed  by  the  state,  not  alone  to  the 
property  of  the  decedent  and  to  those  who  aro 
justly  CD  titled  thereto,  but  also  to  the  right  to 
receive  the  property  by  affording  to  those  en- 
joying that  right  means  to  determine  its  ex- . 
tent,  and  enforce  the  same  when  determined, 
to  the  end  that  it  shall  accrue  absolutely  to 
them,  freed  from  the  control  of  an  administra- 
tor or  executor.  As  a  correlative  proposition, 
the  state  has  power  to  demand  of  those  upon 
whom  it  confers  the  right,  and  to  whom 
it  affords  this  measure  of  protection,  a  tax  to- 
help  sustain  its  protection.  In  Davidson  v. 
New  07'leans,  96  U.  S.  97.  24  L.  ed.  616,  the 
general  proposition  was  laid  down  that  when- 
ever by  the  laws  of  a  state,  or  by  state  author- 
ity, a  tax,  assessment,  servitude,  or  other  bur- 
den is  imposed  upon  property  for  the  public 
use,  and  those  laws  provide  for  a  mode  of  con- 
firming or  contesting  the  charge  thus  imposed 
in  the  ordinary  course  of  justice,  with  notice 
to  the  person,  the  judgment  in  such  proceed- 
ings cannot  be  said  to  deprive  the  owner  of 
his  property  without  due  process  of  law,  how- 
ever obnoxious  it  may  be  to  other  objections. 
Now,  clearly,  it  is  not  obnoxious  to  the  Con- 
stitution to  lay  a  tax  on  the  right  to  take,  even 
where  such  right  is  vested  while  the  estate  is 
subject  to  the  control  of  the  district  court  to 
ascertain  the  exact  value  of  the  right,  and  the 
possession  of  an  executor  for  purposes  of  ad- 
ministration. It  is  this  important  restriction 
to  the  vested  right  which  respondent  seems  to 
have  overlooked  in  the  case.  The  acts  of  ad- 
ministration are  conservatory  means  directed 
by  the  state  to  ascertain  those  vested  rights. 
But,  although  vested,  the  rights  of  the  legatees 
"are  subordinate  to  the  conditions,  formalities, 
and  administrative  control  prescribed  by  the 
state  in  the  interests  of  its  public  order  and 
are  irrevocably  established  upon  its  abdica- 
tion of  this  control,  at  the  period  of  distribu- 
tion." Carpenter  v.  Pennsylvania,  58  U.  S.  17 
How.  456,  15  L.  ed.  127;  Oyon's  Succession,  6 
Rob.  (La.)  604,  41  Am.  Dec.  274;  DeyraucTs 
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Suceemon,  9  Rob.  (La. )  357.  Nor  is  there  any- 
thing in  the  Federal  or  state  Constitutions 
which  prevents  the  state,  during  this  period  of 
tid ministration  and  control,  from  imposing  and 
•collecting  the  tax  upon  the  vested  right  to  re- 
ceive, before  the  legatee  has  actually  received 
under  a  decree  of  distribution.  The  interests 
vested  only  in  the  manner  and  upon  the  con- 
•ditions  authorized  by  the  laws  of  the  state 
(Frevosty.  Greenaux.'m  U.  S.  19  How,  1,  15 
L.  ed.  572);  and  the  imposition  of  an  inherit- 
ance tax.  though  made  as  a  condition  for  the 
taking  of  the  inheritance  after  the  right  to  take 
was  vested,  yet  before  the  taking,  does  not  im- 
pair the  value  of  the  right  in  any  greater  man 
ner  than  the  imposition  of  a  rate  of  taxation 
greater  after  an  interest  vested  than  before 
would  impair  the  value  of  the  property  itself. 
The  inherent  power  of  the  statute  gives  it  the 
right  to  lay  the  tax.  Davidson  v.  New  Orleans^ 
•96  U.  S.  97,  24  L.  ed.  616.  The  statute  is  but 
an  exercise  and  declaration  of  that  power;  and, 
when  the  rights  of  legatee  vested  (that  is,  at  the 
death  of  the  testator),  the  right  of  the  state  to 
tax  in  any  reasonable  manner  it  saw  fit  simul- 
taneously arose.  Amaud  v.  His  Executor,  8 
La.  836.  In  Re  McPherson,  104  N.  Y.  806,  58 
Am.  Rep.  502,  the  court  of  appeals  aided  in  its 
conclusions  by  exceptionally  able  briefs  and 
arguments,  published  in  the  report  cited,  trace 
the  origin  of  inheritance  taxes,  and  expressly 
decide  that  the  imposition  and  collection  of  such 
taxes  are  simply  incidents  in  the  final  settle- 
ment and  adjustment  of  the  estates.  It  follows 
that,  as  final  settlements  are  made  by  an  ad- 
ministrator, they  are  acts  in  the  course  of  ad- 
ministration, and  the  imposition  of  the  tax  but 
an  item  or  incident  therein.  In  announcing 
the  doctrine  of  the  constitutionality  of  such  a 
tax.  and  the  power  of  the  legislature  over  the 
subject  of  taxation,  Judge  Earl,  speaking 
for  the  court  in  the  case  just  cited,  said:  **We 
entertain  no  doubt  that  such  a  tax  can  be  con- 
stitutionally imposed.  The  power  of  the  legis- 
lature over  the  subject  of  taxation,  except  as 
limited  by  constitutional  restrictions,  is  un- 
bounded. It  is  for  that  body,  in  the  exercise 
of  its  discretion,  to  select  the  objects  of  taxa- 
tion. It  may  impose  all  the  taxes  upon  lands, 
or  all  upon  personal  property,  or  all  upon 
houses  or  upon  incomes.  It  may  raise  revenue 
by  capitation  taxes,  by  special  taxes  upon  car- 
riages, horses,  servants,  dogs,  franchises,  and 
upon  every  species  of  property,  and  upon 
all  kinds  of  business  and  trades  People^ 
Griffln,  v.  Brooklyn,  4  N.  Y.  419,  55  Am.  Dec. 
1366;  ^uart  v.  Palmer,  74  N.  Y.  183,  80  Am. 
Rep.  289;  People  v.  Equitable  Trust  Co.  96  N. 
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Y.  387;  Portland  Bank  v.  ApViorp,  12  Mass. 
252;  Cooley,  Taxn.  §  7.  Taxes  upon  legacies 
and  inheritances  have  been  approved  generally 
by  writers  upon  political  economy  and  systems 
of  taxation,  and  no  tax  can  be  less  burdensome 
and  interfere  less  with  the  productive  and  in- 
dustrial agencies  of  society.  Such  taxes  were 
imposed  in  Rome  two  thousand  years  ago, 
and  are  now  imposed  in  England  and  several 
of  the  continental  countries  of  Europe,  and  in 
the  states  of  Pennsylvania,  Maryland,  and  Vir- 
ginia, and  perhaps  other  states  ol  thiscountry." 
To  this  list  of  states  may  now  be  add^  Ten- 
nessee, Massachusetts,  Maine,  New  Jersey, 
West  Virginia,  and  others.  And  upon  the 
powers  of  taxation  we  quote  the  following 
language  of  Justice  Miller  in  Damdson  v.  New 
Orleans,  96  U.  S.  97.  24  L.  ed.  616:  *lt  is  said 
that  plaintiff's  property  had  previously  been 
assessed  for  the  same  purpose,  and  the  assess- 
ment paid.  If  this  be  meant  to  deny  the  right 
of  the  state  to  tax  or  assess  property  twice  for 
the  same  purpose,  we  know  of  no  provision  in 
the  Federal  Constitution  which  forbids  this,  or 
which  forbids  unequal  taxation  by  the  states. 
If  the  act  under  which  the  former  assessment 
was  made  is  relied  on  as  a  contract  against  fur- 
ther assessments  for  the  same  purpose,  we  con- 
cur with  the  supreme  court  of  Louisiana  in 
being  unable  to  discover  such  a  contract." 

Possible  consequences  and  difficulties  in  ex- 
ecuting the  act  in  certain  cases,  where  death 
occurred  prior  to  the  enactment  of  the  law,  and 
where  the  estates  of  such  persons  have  not  been 
ordered  to  be  distributed,  are  advanced  by 
way  of  argument.  While  we  doubt  whether 
many  embarrassments  will  ensue,  yet,  if  they 
do,  it  cannot  affect  the  constitutionality  of  the 
act  upon  all  estates  brought  within  its  provi- 
sions Ourr  consideration  has  been  addressed  to 
the  question  of  the  power  of  the  legislature  to 
provide  for  such  a  tax,  and  to  impose  it  upon 
the  right  to  take  estates  not  distributed. 
Whether  or  not  the  power  has  been  expediently 
exercised  is  not  for  the  court  to  decide.  In 
conclusion,  our  judgment  is  that  the  act  is  con- 
stitutional and  valid,  as  affecting  the  estate 
involved  in  this  case,  and  that  the  lower  court 
erred  in  holding  otherwise. 

The  judgment  is  reversed,  and  the  case  is  re- 
manded with  instructions  to  overrule  the  de- 
murrer and  motion  of  the  respondent,  and 
grant  respondent  leave  to  answer. 

Pemberton,  Ch.  J.,  and  Buck,  J.,  con- 
cur. 

Rehearing  denied  December,  18, 1897. 
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Fred  L.  CLAYTON,  Ajrpt, 

John  8.  HEBB. 
(42  U.  S.  App.  477,  80  Fed.  Bep.  568.) 

Placing  8  6  tons  of  coal  as  ballast  in  the 
hold  of  a  vessel  of  700  lor  800  tons*  burden 
which  l9  loaded  with  lumber  does  not  brJnflr  her 
within  the. provisions  of  the  Maryland  law,  ex- 

NOTB.— LiaWlfty  o/ rcssci  tyr  incntrpyr  compuimry 
pUotagefeeK 

I.  What  constitutes  compulsory  pilotage, 
II.  Consideration  and  construction  of  provisions 
for. 

a.  Oeneraliy. 

b.  Exemptitins.  i 

m.  Effect  of  constttuiional  reidrictions. 

IV.  Effect  of  national2)rohibUion  against  disertm- 

ination. 
V.  Effect  of  nalUmal  provision  for  waters  between 

states. 
VI.  Effect  of  Federal  licenses  and  license  latos. 
vn.  Omditions  of  liattilUy. 

a.  Necessary  qualifications  of  pdot. 

b.  Tender  of  servi*)€s. 

c.  Refui*al  of  services  tendered. 

d.  First  pUot  offering, 

e.  Proper  destitiatUm. 
Vni.  (HUward  bound  pUotfige. 

IX.  To  whom  and  wtiat  the  liability  attaches. 
X.  The  anumnt  or  rate. 

I.  What  constitutes  compuisory  jyQutage. 

Compulsory  pilot  acre  may  be  said  to  be  a  system 
of  pilotafre  in  which  it  is  made  by  law  the  duty  of 
aTvesselSapproachiofjT  or  about  to  leave  a  harbor  to 
employ  or  pay  a  pilot. 

Thus,  3  N.  Y.  Bev.  Stat.  7th  ed.  pp.  3U17,  2019,  2020, 
providing  that  vessels  from  foreiflrn  ports  shall 
take  a  licenced  pilot,  or,  in  case  of  refusal,  pay  full 
pilotaere,  and  makinfir  it  a  misdemeanor  to  pilot  ves- 
sels without  a  license,  and  providing  that  the  pilot 
whobrouflrhtin  a  ship  has  the  rlKht,  unless  com- 
plaint has  been  made,  to  take  ber  out.  and  in  case  of 
complaint  that  the  commissioners  shall  asslirn  an- 
other pilot,— creat4>s  a  system  of  compulsory  pilot- 
age. Homer  Kamsdell  Transp.  Co.  ▼.  Compaflrnie 
O^n^rale  Transatlantique.  68  Fed.  Rep.  845. 

The  question  as  to  when  and  under  what  circum- 
stances pilotagre  is  compulsory  has  frequently 
arisen  and  been  extensively  discussed  in  connec- 
tion with  collisions  and  other  causes  of  damaire 
happen1n«  while  the  vessel  causing  them  was  in 
charsre  of  a  pilot,  under  the  doctrine  that  if  the 
employment  of  the  pilot  is  compulsory  he  is  not  the 
agent  of  the  master  or  owner,  and  they  are  not  re- 
sponsible for  his  acts:  but  as  these  cases  do  not  in- 
volve the  liability  of  the  vessel  or  owner  for  the 
fees,  they  have  been  omitted  from  this  note. 

The  term  ''compulsory  pilotage,''*  as  used  with 
reference  to  fees,  is  usually  applied  to  fees  re. 
quired  by  law  to  be  paid  when  services  are  ten- 
dered but  refused  and  no  services  are  rendered. 

In  Smith  V.  The  Creole,  2  Wall.  Jr.  485,  however, 
it  was  held  that  Pennsylvania  pilot  act  of  March 
29, 1803,  requiring  vessels  going  out  or  coming  in 
to  the  port  of  Philadelphia  to  receive  a  pilot  or  for- 
feit half  pilotage,  making  it  a  lien  upon  the  vessel 
and  recoverable  In  admiralty,  is  not  compulsory, 
and  a  ship  need  not  take  a  pilot  if  it  prefers  to  pay 
the  penalty  or  forfeiture. 

The  master  of  a  vessel  may  usually  pilot  his  own 
vessel  into  harbor,  subject  only  to  liability  for  the 
89  li*  R*  A. 


emptlng  from  pilot  fees  vessels  laden  in  whole  or 
in  part  with  coal  or  coke  mined  in  the  United 
States. 

(May  6, 1807.) 

APPEAL  by  defeodaot  from  a  decree  of  the 
District  Court  of  the  United  States  for  the 
District  of.  Maryland  in  favor  of  libellantin  a 
libel  to  enforce  payment  of  pilot  fees.  Af- 
firmed. 


payment  of  pilotage  fees  when  a  pilot  seasonably 
offers  his  services;  and  if  no  such  offer  is  made,  he 
may  employ  any  other  person  to  pilot  his  vessel  in 
without  incurring  any  penalty  tberefor.  Com.  v. 
Ricketson,  5  Met.  412. 

It  will  be  seen,  however,  by  examination  of  the 
cases  herein  set  forth,  that  many  of  the  English 
statutes,  and  some  of  those  of  the  American 
states,  imposi)  a  penalty  upon  anyone  not  a  duly 
licensfd  pilot  who  pilots  a  vessel  into  or  out  of  a 
harbor,  some  of  them  including  the  master  of  the 
vessel  within  the  prohibition. 

II.  Consideration  and  construction  of  provisions  for, 

a.  Oeneraliy. 

A  rigbt  to  cpmpulsory  pilotage  is  not  founded  on 
the  principles  of  the  common  law,  and  can  be  estab- 
lished only  by  statute.    Wlnslow  v.  Prince,  6Cush. 

And  the  right  to  pilotage  fees  for  services  ten- 
dered but  not  accepted  cannot  be  exercised  in  the 
absence  of  express  statutory  authority.  Winslow 
V.  Prince,  6  Cush.  368. 

Provisions  for  half  pilotage  in  case  of  the  refusal 
of  the  services  of  atpilot,1however,  are  an  essential 
and  necessary  part  of  every  system  of  pilotage. 
liix  parle  McNiel,  80  U.  S.  13  Wall.  280, 20  L.  ed.  024. 

And  an  act  providing  that  the  pilot  wbo  shall 
first  offer  himself  to  any  vessel  [shall  be  entitled  to 
take  charge  thereof  Imposes.on  the  vessel  a  corre- 
sponding obligation  to  allow  the  exercise  of  such 
right  by  the  pilot.  The  Lord  C]ive,nO  Fed.  Rep. 
185. 

A  right  to  half  pilotage)  fees  in  case  a  vessel  de- 
clines the  offered  services  of  a  pilot,  given  by  stat- 
ute, is  a  right  to  compensation  for  the  exertion  and 
labor  of  the  pilot  and  the  expense  and  risk  in- 
curred by  him  in  placing  himself  in  a  position  to 
render  the  services  offered,  and  is  in  the  nature  of 
a  quasi  contract;  and  where  such  right  is  so  far 
perfected  that  nothing  remains  to  be  done  by  the 
party  asserting  it  the  repeal  of  the  statute  upon 
which  it  depends!  does  not  affect  it,  nor  an  action 
for  its  enforcement.  Pacific  Mail  S.  S.  Co.  v.  Jol- 
iffe,  eo  U.  S.  2  Wall.  460, 17  L.ed.  805. 

The  consideration  for  half  pilotage  authorized  by 
such  a  pilotage  law  is  the  exertion  of  the  pilot  to 
reach  the  vessel  for  the  purpose  of  placing  his 
knowledge  and  skill  at  her  disposal,  and  the  liability 
of  the  vessel  attaches  according  to  the  greneral  rule 
of  the  maratime  law  by  which  the  verael  herself  is 
held  responsible,  and  the  presence  or  absence  of  a 
provision  for  a  lien  Id  the  statutes  of  a  state  does 
not  affect  the  question.    The  Kalmar,  10  Ben.  242. 

Thus,  the  services  provided  for  by  La.  act  of  1857, 
6  18,  providing  for  half  pilotage  in  case  of  refusal 
of  tendered  services,  are  performed  indirectly, 
and  the  master  and  warden  are  as  much  entitled  to 
be  paid  for  them  as 'if  they  were  done  directly. 
New  Orleans  Port  Wardens  v.  The  Martha  J. 
Ward,  14  La.  Ann.  289.. 

And  the  Pennsylvania  statute  of  March  2, 1808, 
providing  that  a  vessel  which  neglects  or  refuses 
to  take  a  pilot  shall  forfeit  and  pay  to  the  master 
12 
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Before  Gojfand  Simonton,  Circuit  Judges, 
and  Brawley,  District  Jud^e. 

The  facts  are  stated  in  the  opiniou. 

Mr.  Robert  H.  Smith,  for  appellant: 

The  bark  "Edmund  Phinney"  wasan  Amer- 
can  vessel.  When  she  sailed  from  Baltimore 
on  the  voyage  in  question  she  had  on  board  as 
part  of  her  cargo  25  tons  of  coal  mined  in  the 


state  of  Maryland.  This  coal  was  in  fact  a  part 
of  her  cargo. 

The  legislature  of  Maryland  had  two  objects 
in  view  in  passing  that  law.  viz.:  first  tore- 
move  a  burden  from  American  vessels,  and, 
second,  to  encourage  the  coal  industry  of  the- 
port  of  Baltimore! 

The  first  of  these  objects  was  accomplished  by 


warden  of  the  pilots,  for  the  use  of  the  Society  for 
the  Relief  of  Distressed  and  Decayed  Pilots  and 
Tnelr  Widows  and  Children,  one  half  the  regular 
amount  of  pilotage,  is  an  appropriate  part  of  a 
general  system  of  regrulatioos  on  this  subject,  and 
cannot  be  considered  as  a  covert  attempt  to  legis- 
late upon  another  subject  undercover  of  the  sub- 
ject of  pilotage.  Cooloy  v.  Philadelphia  Port  War- 
dens, 53  U.  8. 13  How.  314, 13  L.  ed.  1002. 

8o,  the  payment  of  pilotage  fees  by  a  master  of 
a  vessel  who  has  declined  an  authorized  pilot*s 
seasonable  offer  of  services  and  employed  an  unau- 
thorized person  to  pilot  his  vessel  in  is  not  the  pay- 
ment of  a  penalty.    Com.  v.  Ricketson,  6  Met.  412. 

The  laws  respecting  pilotage  are  to  Y>e  classed 
under  the  head  of  maritime  law,  pilotage  being  a 
subordinate,  but  highly  useful,  branch  thereof: 
and  statutory  provisions  with  relation  thereto  are 
entitled  to  a  liberal  construction  in  order  to  give 
full  efficiency  to  laws  especially  designed  to  pro- 
mote the  interest  of  commerce,  and  to  protect  the 
lives  and  property  of  the  citizens  engaged  in  it. 
Smith  V.  Swift,  8  Met.  329. 

And  the  pilotaire  act  of  New  York  of  1858,  chap. 
467,  and  the  ace  of  1857,  amendatory  thereof,  are  in 
the  nature  of  a  public  regulation  for  the  protec- 
tion of  life  and  property  which  might  be  endan- 
gered for  want  of  proper  precaution  in  navigating 
vessels  entering  the  hart)or  of  New  York,  and  is  to 
be  iit>erally  and  beneficially  construed.  Gillespie 
V.  Winberg,  4  Daly,  318. 

And  the  fact  that  it  was  in  the  summer,  and  that 
the  weather  was  fair,  that  the  ship^  master  wai 
competent  to  and  did  bring  his  vessel  over  the  bar 
in  safety,  does  not  affect  his  liability  to  pay  the 
usual  rates  of  pilotage  upon  refusal  to  receive  a 
pilot  on  board  under  the  act  of  assembly  of  North 
Carolina  providing  for  such  payment.  Grerrish  v. 
Johnson,  1  Jones,  L.  836. 

So,  whether  or  not  a  port  is  a  good  and  safe  har- 
bor does  not  affect  the  question  of  the  hability  of  a 
vessel  for  half  pilotage  for  refusal  to  accept  the 
services  of  a  pilot  tendered,  where  the  vessel  was 
bound  to  such  port  and  discharged  her  cargo 
therein.    Weldt  v.  The  Howden,  80  Fed.  Rep.  877. 

And  the  necessity  imposed  upon  a  vessel  by  stat- 
ute to  take  a  pilot  tor  the  security  of  life  and  prop- 
erty brings  the  case  within  the  exception  to  the 
Lord^s  Day  act,  and  it  is  no  defense  to  an  action 
for  compulsory  pilotage  that  the  services  of  a  pilot 
were  offered  on  Sunday.  Perkins  v.  O^Mahoney, 
131  Mass.  546. 

And  the  fact  that  certain  pilots  pooled  their 
earnings  and  divided  them  after  paying  out  cer- 
tain agreed  items  of  expense  does  not  affect  the 
right  of  a  pilot  to  recover  pilotage  fees  where  the 
statute  provides  that  a  fee  shall  be  paid  to  the  pilot 
first  speaking  the  vessel,  and  there  is  no  proof  that 
as  among  themselves  they  agreed  to  become  part- 
ners.   The  Pirate,  32  Fed.  Rep.  486. 

So,  Pennsylvania  act  March  28, 1803,  providing  a 
system  of  pilotage,  and  that  if  a  vessel  refuses  or 
neglects  to  receive  a  pilot  duly  quallfled,the  master, 
owner,  or  consignee  shall  forfeit  to  the  master  war- 
den a  sum  equal  to  the  half  pilotage  of  the  ship  or 
vessel,  to  the  use  of  the  Society  for  the  Relief  of  Dis- 
tressed and  Decayed  Pilots,  is  not  repealed  by  act 
March  24,  1851,  providing  that  upon  refusal  of  a 
licensed  coasting  vessel  to  take  a  pilot  the  master 
or  owner  or  consignee  shall  forfeit  half  pilotage, 
89  L.  H.  A. 


and  if  the  vessel  be  not  licensed  he  shall  forfeit 
full  pilotage,  the  latter  act  being  of  no  effect  ex- 
cept  to  increase  the  penalty  for  refusal.  The  Lord 
Clive,  10  Fed.  Rep.  135. 

And  the  master  of  a  schooner  is  subject  to  the 
penalty  of  $50  for  refusing  to  take  a  pilot  under 
Mass.  act  1820,  chap.  2,  subjecting  a  person  to 
such  penalty  who  shall  undertake  to  pilot  any  vessel 
into  the  harbor  of  Boston  without  having  first  ob- 
tained a  commission  or  a  branch  pilot,  notwith- 
standing  the  fact  that  his  vessel  drew  less  than  9 
feet  of  water,  and  the  fact  that  by  a  former  act 
vessels  drawing  less  than  0  feet  of  water  were  not 
obliged  to  take  pilots,  as  the  act  of  1829  extends  to~ 
all  vessels  except  such  as  are  therein  particularly 
excepted,  without  regard  to  their  draft  of  water. 
Hunt  V.  Card.  14  Pick.  185. 

And  South  Carolina  act  •  1878,  S 16.  imposing 
penalties  for  entering  port  without  a  pilot  or  a  sig- 
nal for  a  pilot,  and  upon  any  person  not  a  duly 
licensed  pilot  who  shall  bring  in  any  such  vessel, 
applies  to  masters  of  vessels  bringing  in  their  own 
vessels  without  a  pilot,  as  well  as  to  persons  actings 
as  pilots  without  a  regular  license.  State  v.  Penny, 
10S.C.218. 

So,  in  Kemler  v.  Blanchard,  2  W.  Bl.  600,  5  Burr^ 
2602,  it  was  held  that  the  master  or  a  vessel  is  lia- 
ble for  navigating  her  within  water  covered  by  8 
Geo.  I.  chap.  18,  imposing  a  penalty  upon  any  per- 
son navigating  a  vessel  not  being  a  duly  licensed 
pilot. 

But  the  master  of  a  vessel  navigating  her  him- 
self as  pilot  after  a  duly  licensed  pilot  has  offered 
bis  services  is  not  liable  to  the  penalty  imposed  by 
6  Geo.  IV.  chap.  126,  §  70,  upon  every  person  as- 
suming or  continuing  in  charge  or  conduct  of  any 
vessel  without  being  a  duly  licensed  pilot,  as  navi- 
gation of  a  vessel  by  the  master  is  specially  pro- 
vided for  by  §  58  of  that  act.  Beilby  v.  Shepherd, 
3  Exch.  40, 18  L.  J.  Exch.  N.  S.  73. 

In  that  case  Kemler  v.  Blanchard,  2  W.  Bl.  600^ 
5  Burr.  2602,  supra^  was  distinguished  upon  the 
ground  that  the  action  there  was  founded  on  8- 
Geo.  I.  chap.  18,  in  which  there  was  no  special  pro- 
vision for  a  case  of  pilotage  by  the  master. 

So,  6  Geo.  IV.  chap.  125,  S  62,  providing  that  the 
provisions  thereof  with  relation  to  compulsory  pi- 
lotage are  not  to  be  construed  so  as  to  subject  to 
any  penalty  for  nonemployment  of  pilots  the  mas- 
ter or  mate  of  any  vessel  being  the  owner  or  part 
owner  thereof  and  residing  at  Dover,  Deal,  or  the 
Isle  of  Thanet,  for  conducting  or  piloting  his  own 
ship  or  vessel  from  any  of  the  places  located  up  or 
down  the  rivers  Thames  or  Med  way,  extend  only 
to  protect  such  masters  as  navigate  ships  from 
the  places  so  mentioned  in  the  act.  Peake  v* 
Screech,  14  L.  J.  Q.  B.  N.  S.  317,  7  Q.  B.  608;  Will- 
iams  V.  Newton,  14  Mees.  &  W.  747, 15  L.  J.  Bxoh.  N» 
S.  IL 

And  in  King  v.  Lambe,  5  T.  R.  76,  it  was  held  that 
5  Geo.  II.  chap.  20,  infiicting  the  penalty  of  £20  on 
persons  piloting  ships  down  the  Thames,  etc.,  only 
extends  to  vessels  sailing  on  foreign  voyages,  and 
not  to  those  which,  having  performed  their  voy- 
ages, were  steered  from  one  wharf  to  anotber  on 
the  river  for  the  purpose  of  unloading  their  cargo. 

And  the  same  was  held  in  King  v.  Neale,  8T.  R. 
241. 

To  Justify  a  recovery  of  a  claim  for  pilotage  of- 
fered and  refused,  however,  the  court  must  be- 
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€xemptiog  vessels  whicb  had  previously  been 
burdened  with  pilotage  charges  from  such 
charges  when  they  were  laden  not  only  "in 
whole"  but  also  *in  part"  with  coke  or  coal. 
The  second  object  was  accomplished  by  en- 
couraging vessels  to  carry  coal  (the  mining  and 
shipping  of  which  are  important  industries  in 
the  state  of  Maryland)  from  the  port  of  Balti- 


more to  points  along  the  coast  and  also  to  for- 
eign -ports. 

If  it  had  been  the  intention  of  the  legislature 
to  require  the  vessel  which  was  to  have  the 
benefit  of  this  exemption  to  carry  any  definite 
quantity  of  coal  or  any  fixed  proportionate 
part  of  her  cargo  of  coal,  it  would  have  so  pro- 
vided by  its  legislation. 


fully  satisfied  that  the  vessel  refused  or  nefflected 
to  take  a  pilot  as  provided  hy  the  statute.  The 
Talisman,  SSFed.  Rep.  HI. 

And  the  fact  that  a  pilot  left  tbe  vessel  be  was 
pilotiDfr  without  written  permission  from  the  mas- 
ter, as  required  by  tbe  rules  and  retrulations  of  tbe 
master  and  wardens  of  the  port  of  New  York,  does 
not  destroy  bis  right  to  compensation  provided  be 
left  a  competent  substitute  on  board  who  was  able 
to  perform  his  duties;  but  tbe  substitute  must  be 
a  person  who  is  him««lf  a  branch  or  deputy  pilot. 
Shepherd  v.  Mitchlil,  10  Johns.  112, 

And  that  a  pilot  did  not  immediately  upon  ffoinflr 
on  board  a  vessel  ascertain  tbe  situation  of  the 
ship  and  cause  an  entry  thereof  to  be  made  in  the 
loff  book,  according^  to  tbe  rules  and  regrulations 
of  tbe  master  and  wardens  of  the  port  of  New 
York,  cannot  take  away  the  right  of  the  pilot 
a^rainst  the  ship  owner  to  oompensatioD,  and  tbe 
situation  of  the  ship,  being  aj  matter  of  fact,  may 
be  proved  in  an  action  for  such  compensation  by 
mroL   Shepherd  v.  Mltchill,  10  Johns.  112. 

b.  Exemptions, 

The  exemption  of  American  vessels  engaged  In 
the  Pensylvanlacoal  trade  from  the  necessity  of 
paying  half  pilotage  for  refusal  to  accept 
the  services  of  a  pilot,  provided  for  by  Pa.  laws 
March  8, 1803,  is  a  fair  exercise  of  legislative  discre- 
tion acting  upon  the  subject  of  the  regulation  of 
the  pilotage  of  the  port  of  Philadelphia.  Cooley  v. 
Philadelphia  Port  Wardens,  58  U.  S.  12  How.  814U 18 
L.  ed.  1002. 

So,  a  registered  vessel  bound  from  tbe  port  of 
Boston  to  Alexandria,  from  whence  she  was  des- 
tined to  and  actually  went  upon  a  foreign  voyage, 
should  be  considered  as  a  coasting  vessel  within 
tbe  meaning  of  the  Massachusetts  statute  exempt- 
ing coasting  vessels  from  compulsory  pilotage. 
TUley  V.  Farrow,  U  Mass.  17. 

And  a  vessel  properly  documented,  sailing  from 
Philadelphia  to  Boston  with  a  cargo  of  coal  duly 
cleared  with  bills  of  lading  signed  and  delivered,  is 
regularly  employed  in  the  coasting  trade  within 
the  meaning  of  Mass.  Stat.  1878,  chap.  281,  61,  au- 
thorizing vessels  engaged  in  such  trade  to  decline 
the  services' of  a  pilot,  and  exempting  them  from 
compulsory  pilotage,  though  she  sailed  under 
a  register  and  not  under  a  ooastmg  license,  and 
though  she  had  not  been  continuously  or  generally 
so  employed.    Wilson  v.  Gray,  127  Mass.  98. 

And  a  vessel  regularly  and  properly  documented, 
which  had  been  continuously  employed  for  about 
seven  years  in  carrying  coal  for  various  persons 
from  Philadelphia  to  New  York  and  other 
ports  along  tbe  coast  of  the  United  States,  and 
chiefly  employed  by  the  charterer  in  carrying  its 
coal  from  its  depot  in  Philadelphia  to  various  de- 
pots of  that  company  at  other  ports,  transporting  a 
cargo  of  coal  from  such  depot  to  the  charterer  in 
Newbury  port  for  sale  there  in  the  regular  course  of 
its  business,  is  engaged  in  the  coasting  trade  within 
the  meaning  of  Mass.  Pub.  Stat.  chap.  70.  6  82;  ex- 
empting vessels  regularly  employed  in  tbe  coasting 
trade  from  compulsory  pilotage.  Chase  v.  Phila- 
delphia &  R.  B.  Go.  185  Mass.  347. 

So,  a  British  vessel  engaged  in  the  plaster  trade 
between  Nova  Scotia  and  Boston  is  not  obliged  to 
take  a  pilot  into  the  harbor  of  Boston,  and  is  not 
liable  for  refusal  to  do  so,  as  the  statutes  of  Massa- 
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chusetts  exempt  American  vessels  engaged  in  the 
plaster  trade,  and  British  and  American  vesels  are 
by  treaty  and  commercial  arrangement  between 
Great  Britain  and  the  United  States  placed  upon 
tbesame  footing  with  each  other.  Hunt  v.  Card, 
14  Pick.  185. 

But  an  Irish  vessel  with  a  general  cargo,  trading 
tietween  Belfast  and  London  and  not  laden  with 
corn  or  grain  as  specifled  in  46  Geo.  IIT.  chap.  97, 
S  2,  cannot  t>e  considered  as  a  coasting  vessel  or 
an  Irish  trader  using  the  navigation  of  the  river 
Thames,  as  a  coaster,  within  the  meaning  of  62 
Geo.  m.  chap.  89,  §  2,  and  is  not  exempted  from 
tbe  duty  of  faking  a  pilot  on  board.  Davison  v. 
Mcklbben,6  J.  B.  Moore,  887,8  Brod.  &  B.  112. 

ForcoDStruotion  of  exemption  of  vessels  laden 
with  lumt)er,  see  Ci*atton  v.  Hebb. 

Coasting  Vessels,  however,  are  not  bound  to  take 
pilots  on  board  on  entering  rivers  within  the  limits 
of  a  Jurisdiction  having  authority  to  appoint  and 
license  pilots,  and  the  exemption  in  52  Geo.  ni. 
chap.  89,  is  not  confined  to  coasters  navigating  the 
Thames  alone.    Usher  v.  Lyon,  2  Price,  118. 

And  the  merchant's  shipping  act  of  1854,  S  879,  ex- 
empting ships  not  carrying  passengers  employed 
in  the  coasting  trade  from  compulsory  pilotage  In 
Trinity  House  export  districts,  whicb  by  §  870 
thereof  includes  any  pilotage  district  for  the  ap- 
pointment of  pilots  within  which  no  particular 
provision  is  made  by  law,  is  not  repealed  or  over- 
ridden by  the  Ipswich  dock  act  of  1862  (15  Vict, 
chap.  110,  e  91),  requiring  the  corporation  of  Trinity 
House  to  appoint  commissioners  resident  within 
the  port  of  Ipswich  to  examine  and  certify  pilots; 
and  the  master  of  a  ship  not  carrying  passengers 
employed  in  the  coasting  trade  within  the  district 
is  not  liable  for  compulsory  pilotage  upon  refusing 
to  take  a  pilot.  Hadgraf  t  v.  Hewith.  L.  R.  10  Q.  B. 
860, 44  L.  J.  M.  C.  N.  8. 140, 82  L.  T.  N.  S.  720,  28  Week. 
Hep.  911. 

But  a  steam  tug  carrying  passengers  between  two 
places,  both  of  which  are  within  the  provisions  of 
the  Dublin  port  and  dock  act  of  1869,  is  within  the 
merchant's  shipping  act  (17  &  18  Vict.  chap.  104), 
providing  that  certain  vessels  in  such  case  must 
take  a  pilot,  imposing  a  penalty  upon  the  master 
for  failure  to  do  so.  Dublin  Port  &  Docks  Board 
V.  Shannon,  Ir.  Rep.  7  C.  L.  116. 

All  exemptions  from  compulsory  pilotage  exist- 
ing immediately  before  tbe  time  that  act  went  into 
operation  are  continued  by  the  merchant's  ship- 
ping act  of  1854  a7  &  18  Vict.  chap.  104,  §  868),  and  a 
vessel  carrying  passengers  proceeding  on  her  out- 
ward voyage  to  the  Baltic  is  not  liable  for  com- 
pulsory pilotage  for  refusal  to  allow  a  duly  quali- 
fled  pilot  to  take  charge  at  Graves  End.  Stanton  v. 
Banks.  4  Jur.  K.  S.  10,  882,  8E1.  &B1.  446, 27  L.  J.  M. 
C.  N.  S.  106. 

As  to  constitutionaUty  of  exemption  of  certain 
vessels,  see  Cooley  v.  Philadelphia  Port  Wardens,  68 
U.  S.  12  How.  814, 18  L.  ed.  1002,  infra.  III. 

As  to  exemptions  within  the  Federal  prohibition 
against  discrimination,  see  siipro,  IV. 

III.  Effect  of  constitutional  restrictions, 

A  law  requiring  ships  to  pay  half  pilotage  In  case 
of  refusal  of  oifered  services  of  a  pilot  is  not  un- 
constitutional. Collins  V.  Society  for  Relief  of  Dis- 
tressed &  Decayed  Pilots,  78  Pa.  194. 

A  state  statute  regulating  the  modes  and  times 
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Alexander  v.  Worthin^on,  5  Md.  485;  Suth- 
erland.  Stat.  CoDStr.  §  286. 

If  tbe  words  are  free  from  ambiguity  and 
doubt,  and  express  plainly,  clearly,  and  dis- 
tinctly the  sense  of  tbe  framcrs  of  the  instru- 
ment, there  is  no  occasion  to  resort  to  other 
means  of  interpretation. 

Sutherland,  Stat.  Constr.  §  237;  WiUon  v. 


Gray,  127  Mass.  98;  TilUy  r.  Farrow,  14  Mass. 
18;  Cha^e  v.  Philadelphia  dt  B.  li.  Co,  ISH  Mass. 
847. 

Afessrs.  Stewart  Brown,  Arthur 
QeorgB  Brown,  F.  W.  Bmne,  and 
Georee  Stewart  Brown,    for  appellee: 

in  all  known  systems  of  pilotage,  provisions 
for  what  is  called  **compulsory  pilotage"  arc 


Xit  offerioff  and  reDderionr  tbelr  services  by  pilots 
and  tbe  compeDsatlon  they  may  demand  constitutes 
a  retrulation  of  commerce  within  the  ffrant  to  Con- 
gress of  the  commercial  power  contained  In  tbe  8d 
clause  of  tbe  8tb  section  of  tbe  Ist  article  of  tbe  Con- 
stitution of  tbe  United  States,  but  such  power  is  not 
in  its  nature  national,  admittinflr  only  of  one  uni- 
form system  or  plan  of  rei^ulatlon.  and  such  state 
reifulation  is  not  therefore  repugnant  to  such  con- 
stitutional provision  where  Congress  has  not  found 
it  necessary  to  exert  its  power  upon  the  subject. 
Cooiey  V.  Philadelphia  Port  Wardens,  68  U.  S.  12 
flow.  aOO,  13  L.  ed.  006. 

Power  to  regulate  pilots  and  pilotaare  is  concur- 
rent in  the  state  and  national  governments  until 
exercised  by  tbe  latter,  and  is  not  therefore  g'ranted 
by  Congress  tu  the  states,  but  may  be  exercised  by 
the  later  until  appropriated  by  tbe  former.  The 
Panama,  Deady,  27. 

And  state  pilotage  laws  regulating  pilots  and  pro- 
vldiDgfor  tbelr  compensation,  and  entitlinir  them 
to  half  fees  wben  their  services  are  refused,  thoufrb 
subject  to  the  power  of  Conirress  over  tbe  matter, 
are  valid,  and  not  in  conflict  with  the  provisions  of 
the  United  States  Constitution  conferring  upon 
Congress  the  power  to  regulate  commerce.  Ex 
pane  McNiel.  80  U.  8. 13  Wall.  286, 20  L.  ed.  884. 

8o,  a^  state  statute  regulating  the  modes  and 
times  of  olTering  and  rendering  their  services  by 
pilots  and  tbe  compensation  they  may  demand, 
passed  previous  to  the  act  of  Congress  of  August 
7, 1780,  providing  that  all  pilots,  in  tbe  bays.  Inlets, 
rivers,  barbors,  and  ports  of  the  United  States 
snail  continue  to  be  regulated  in  conformity  with 
the  existing  laws  of  the  state  respectively,  wberein 
such  pilots  may  be,  might  be  held  to  have  been 
adopted  by  Congress  and  thus  made  a  law  of  tbe 
United  States.  Cooiey  v.  Philadelphia  Port  War- 
dens, 63  U.  S.  12  How.  812, 18  L.  ed.  1001,  dictum. 

Ane  see  similar  doctrine  in  Gibbons  v.  Ogdec,  22 
U.  8. 0  Wheat.  207,  6  L.  ed.  72. 

And  the  fact  that  Congress  has  legislated  on  tbe 
subject  of  pilotage  by  act  of  March  2,  1887,  with 
relation  to  waters  which  are  tbe  k>oundaries  be- 
tween two  states,  considered  in  connection  with  the 
act  of  Congress  of  August  7,  1780,  providing 
that  all  pilots  in  tbe  bays,  inlets,  rivers,  and 
barbors  of  the  United  States  shall  continue  to  be 
regulated  in  conformity  with  the  existing  laws  of 
the  states  respectiveiy,  wherein  such  pilots  may  be, 
manifests  an  Intent  upon  tbe  part  of  Congress, 
with  the  single  exception  named,  not  to  regulate 
this  subject,  t>ut  to  leave  its  regulation  to  the 
states,  so  that  a  state  statute  providing  for  the 
modes  and  times  of  offering  and  rendering  their 
services  by  pilots  and  the  compensation  tbey  mav 
demand  would  not  he  thereby  rendered  invalid. 
Cooiey  V.  Philadelphia  Port  Wardens,  58  U.  8.  12 
How.800, 13L.ed.006. 

Thus,  the  pilot  laws  of  tbe  state  of  New  York  are 
valid,  and  not  in  conflict  with  the  provisions  of  the 
Constitution  of  the  United  States  conferring  power 
upon  Congress  to  regulate  commerce.  Wilson  v. 
McNamee.  102  U.  S.  572.  26  L.  ed.  284. 

And  the  New  York  act  of  April  16,  1847,  and 
amendments  thereto,  providing  tbat  a  pilot  who 
shall  first  tender  his  services  may  demand  from  the 
master  of  any  vessel  of  designated  capacity  navi- 
gating Hell  Gate,  to  whom  the  tender  was  made 
and  by  whom  it  was  refused,  half  pilotage  though  a 
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regulation  of  oommeroe,  is  not  in  conflict  with  tbe 
provision  of  the  United  States  Constitution  confer- 
ring power  to  regulate  commerce  upon  Congress, 
as  tbe  power  to  regulate  pilotage  is  one  which  may 
be  exercised  concurrently  and  independently  by 
k)oth  state  and  nation,  and  may  be  exercised  by  tbe 
states  until  Congress  shall  see  fit  to  act  upon  tbe 
subject.  Ex  parU  McNiel,  80  U.  S.  18  Wall.  28B,  20 
L.  ed.  624. 

So,  tbe  act  of  California  of  May  20, 1861.  providing 
that  when  the  services  of  a  pilot  are  refused  be 
shall  be  entitled  to  one  half  pilotage  fees,  is  not  In 
conflict  with  tbe  provision  of  tbe  United  States 
Constitution  conferring  upon  Congress  the  power 
to  regulate  commerce,  as  such  power  does  not  ex- 
clude the  exercise  of  authority  by  tbe  states  to 
regubite  pilots.  Pacific  Mail  8.  &  Co.  v.  Joliffe,  00 
U.  8.  2  Wall.  460, 17  L.  ed.  806. 

And  Louisiana  act  of  1855,  with  relation  to  tbe 
board  of  master  and  port  wardens,  providing  for 
the  payment  for  services  actually  rendered  or  the 
tender  of  sucb  services  by  pilots,  is  not  a  violation 
of  the  commercial  clause  of  the  United  States  Con- 
stitution. New  Orleans  Port  Wardens  v.  Tbe 
Martha  J.  Ward,  14  La.  Ann.  280. 

And  in  New  Orleans  Port  Wardens  v.  Prata,  tO 
Rob.  (La.)  460.  It  was  said  tbat  tbe  constitutionality 
of  tbe  Louisiana  act  of  lt<05,  which  first  allowed 
fees  to  tbe  master  and  warden,  has  never  been 
questioned,  although  tbey  have  been  claimed  for 
forty  years. 

So,  tbe  fees  allowed  to  the  master  and  warden  of 
a  port  for  piloting  vessels,  or  for  offer  of  services 
which  is  refused,  are  not  impost  or  duties  on  im- 
ports or  exports  within  the  meaning  of  the  pro- 
hibition against  tbe  levying  thereof  by  tbe  states 
contained  In  the  Constitution  of  the  United  States. 
New  Orleans  Port  Wardens  v.  The  Martha  J.  Ward, 
14  La.  Ann.  280;  SUte  v.  Penny.  10  S.  C.  218. 

And  the  Pennsylvania  law  of  March  2. 1803,  pro- 
viding that  a  vessel  which  neglects  or  refuses  to 
take  a  pilot  shalM  forfeit  one  half  the  regular 
amount  of  pilotage,  exempting  American  vessels 
engaged  in  the  Pennsylvania  coal  trade,  is  not  re- 
pugnant to  tbe  &th  clause  of  tbe  Oth  section  of  the 
1st  article  of  the  Constitution  of  the  United  States, 
providing  that  no  preference  shall  be  ^iven  by  any 
regulation  of  commerce  or  revenue  to  the  ports  of 
one  state  over  those  of  anotber,  and  tbat  vessels  to 
or  from  one  state  shall  not  be  obliged  to  enter, 
clear,  or  pay  duties  to  another,  as  pilotage  fees  are 
not  duties,  and  tbe  requirement  of  tbe  payment  of 
pilotage  fees  does  not  constitute  a  preference. 
Cooiey  V.  Philadelphia  Port  Wardens,  68  U.  S.  IS 
How.  314, 18  L.  ed.  1002. 

And  half  pilotage  under  tbe  California  act  of 
1866,  providing  that  all  vessels  arriving  at  or  leav- 
ing a  designated  port  shall  receive  only  half  of  the 
rates  provided  for  by  full  pilotage  wben  a  vessel  is 
spoken  and  tbe  services  of  tbe  pilot  are  refused, 
which  shall  go  to  tbe  pilot  first  offering  his  services, 
is  not  a  toll  in  tbe  sense  of  the  Constitution,  but 
merely  a  compensation  dependent  upon  tbe  ren- 
dering of  certain  services  and  the  discharge  of  cer- 
tain duties  Incident  to  tbe  office  of  pilot.  Harrison 
V.  Green,  18  CaL  04. 

And  the  Pennsylvania  act  of  March  2, 1808,  pro- 
viding tbat  a  vessel  which  neglects  or  refuses  to 
take  a  pilot  shall  forfeit  one  half  of  the  regtiiar 
amount  of  pilotage,  is  not  in  conflict  with  the  2d 
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to  be  found,  and  as  such  requirements  are  up- 
held by  the  courts  as  "necessary  and  usual 
parts  of  everv  such  system." 

Ex  parte  McNiel,  80  U.  S.  13  Wall.  286,  20 
L.  ed.  624. 

They  do  not  constitute  "a  burden  on  com- 
merce, but  are  for  its  benefit  and  safety." 

Smith  V.  The  Creole,  2  Wall.  Jr.  485. 


They  are  not  a  "tax.  impost,  or  duty." 

Cootey  V.  Philadelphia  Port  W ardent,  53  U. 
8.  12  How.  314, 13  L.  ed.  1002. 

Nor  a  penalty. 

PaeiiU  Mail  S.  S.  Co.  v.  Joliffe,  69  U.  S.  2 
Wall.  450,  17  L.  ed.  805. 

And  such  laws  with  respect  to  such  provi- 
sions are  not  in  derogation  of  tbe  common  law. 


and  8d  clauses  of  tbe  10th  sectioo  of  the  let  article 
of  the  CoDstUutloo  of  the  tTcfted  States,  which 
prohibits  the  state  without  tbe  assent  of  Congrress 
from  layinsr  any  imposts  or  duties  oo  exports  or 
Imports  or  tooaffe,  as  this  provision  of  tbe  Consti- 
tution was  intended  to  operate  upon  subjects  actu- 
ally ezlstincr.  Cooley  v.  Philadelphia  Port  War- 
dens, 58  n.  S.  12  How.  814, 18  L.  ed.  10Q2. 

8o,  Pa.  act  March  2, 18C3.  providinar  that  a  vessel 
whicb  nesrlects  or  refuses  to  take  a  pilot  shall  for- 
feit one  half  the  regular  amount  of  pilotage,  ex- 
emptinflr  American  vessels  eoaraged  in  the  Pennsyl- 
vania coal  trade,  is  not  repusrnant  to  the  ist  clause 
of  the  8tb  section  of  tbe  Ist  article  of  the  Ck)n8titu- 
tion  of  the  United  States  declaringr  that  all  duties 
and  imposts  and  excises  shall  be  uniform  through- 
out the  United  States,  as  pilotaRC  is  not  a  duty,  im- 
post, or  excise  requiring  uniformity.  Cooley  v. 
Philadelphia  Port  Wardens,  68  U.  S.  12  How.  800, 18 
L.ed.9M. 

And  Ga.  Code,  §  1612,  providing  for  compulsory 
pilotage,  but  exempting  from  its  operation  coast- 
ers of  that  state,  and  k)etween  the  ports  thereof, 
and  those  of  South  Carolina  and  Florida,  is  not  re- 
pugnant to  the  Uth  Amendment  of  the  Constitu- 
tion, providing  that  all  citizens  of  the  several  states 
shall  be  citizens  of  the  United  States,  and  that  no 
state  s^ll  make  or  enforce  any  law  which  shall  in- 
fringe the  privileges  and  immunities  of  citizens  of 
tbe  tfnited  States,  and  no  state  shall  deny  to  any 
person  within  its  Jurisdiction  the  equal  protection 
of  the  laws.  Thompson  v.  Spraigue,  00  Ga.  408,  47 
Am.  Kep.  760. 

And  Ga.  Code,  §  1612,  providing  for  compul- 
sory pilotage,  but  excepting  from  the  operation 
thereof  coasters  in  that  state,  and  between  the 
ports  thereof  and  those  of  South  Carolina  and 
Florida,  Is  not  repugnant  to  the  Constitution  of  the 
United  States,  art.  4,S2,  Y  ],  declaring  that  the  citi- 
zens of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  of  the  several  states,  as 
It  cannot  be  said  by  this  exception  citizens  of  any 
state  are  excluded  from  owning  and  employing 
coasters  within  tbe  exemption.  Thompson  v. 
Spraigue.  80  Ga.  400,  47  Am.  Rep.  700.  But  see 
Spraigue  v.  Thompson,  118  U.  S.  90,  80  L.  ed.  116, 
4n/ra,  IV. 

So.  La.  net  1866,  organizing  a  board  of  port  war- 
dens for  the  port  of  New  Orleans,  which  permits 
them  to  demand  from  each  vessel  arriving  from  soa 
the  sum  of  |6  whether  they  are  called  upon  to  per- 
form any  services  or  not.  Is  not  unconstitutional  as 
a  charge  or  duty  imposed  without  regard  to  a  cor- 
xesponding  and  equivalent  benefit.  New  Orleans 
Port  Wardens  v.  The  Charles  Morgan,  14  La.  Ann. 
a02. 

And  Fla.  act  March  7, 1870,  authorizing  the  pilot 
commissioners  to  determine  rates  of  pilotage  which 
shall  be  paid  by  any  vessel  at  their  ports,  such  rate 
oot  to  be  greater  than  those  provided,  is  not  a  local 
law  within  tbe  meaning  of  Fla.  Const,  art.  4,  §  18, 
providing  that  in  designated  cases,  and  in  others 
where  a  general  law  can  be  made  applicable,  the 
law  shall  be  general  and  uniform  throughout  the 
state.    Tbe  Chase,  14  Fed.  Rep.  864. 

So,  the  right  of  a  pilot  wbooifered  his  services  to 
a  vessel  of  100-tons  burden  passing  through  Hurl- 
gate  near  tbe  city  of  New  Fork,  which  were  re- 
fused, under  N.  Y.  act  Feb.  19,  1810,  providing 
tberef or,  will  not  be  defeated  by  tbe  claim  that  tbe 
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vessel  was  owned  in  Boston,  and  that  consequently 
tbe  law  of  New  York  on  that  subject  was  uncon- 
stitutional, where  it  does  not  appear  where  the 
vessel  was  owned.  Nickerson  v.  Mason,  13  Wend. 
64. 

IV.  Effect  of  national  prohibition  against  discrimi" 

nation. 

It  is  provided  by  act  of  Congress  (U.  S.  Rev.  Stat. 
§  4287),  that  no  regulations  or  provisions  shall  be 
adopted  by  any  state  which  shall  make  any  dis- 
crimination in  the  rates  of  pilotage  or  half  pilotage 
between  vessels  sailing  between  the  ports  of  one 
state  and  vessels  sailing  between  ports  of  different 
states,  or  against  national  vessels  of  tbe  United 
States. 

This  statute  is  constitutional  and  valid  under  tbe 
clause  of  the  National  Constitution  authorizing 
Congress  to  reirulate  commerce  between  tbe  states. 
Freeman  v.  Tbe  Undaunted,  37  Fed.  Rep.  682. 

And'  Cal.  Pol.  Code,  S  2468,  exempting  from  all 
obarires  for  pilotage  unless  a  pilot  l>e  actually  em-  ' 
plo3red  all  vessels  coasting  between  San  Francisco 
and  any  port  in  Oregon  or  Washington  or  Alaska 
territories,  and  by  vessels  coasting  between  ports 
of  the  state,  is  Invalid  for  discrimination  within  the 
meaning  of  that  statute.  Freeman  v.  The  Un- 
daunted, 87  Fed.  Rep.  662. 

And  a  vessel  sailing  from  San  Francisco  to  New 
York  around  Cape  Horn  is  a  coasting  vessel  sailing 
between  the  ports  of  different  states  wlihin  the 
meaning  thereof.  Freeman  v.  Tbe  Undaunted,  87 
F^.  Rep.  662. 

And  Cai.  Pol.  Code,  tit.  6,  chap.  1,  art.  6,  M  2466, 
2468,  providing  a  system  of  pilotage  and  half  pilot- 
age, but  exempting  vessels  engaged  in  tbe  whaling 
or  fishing  trade  and  all  vessels  coasting  between 
San  Francisco  and  any  port  in  Oregon  or  Washing- 
ton or  Alaska  territories,  and  all  vessels  coasting 
between  the  ports  of  the  state,  conflicts  with  the 
provisions  of  that  statute,  and  are  Invalid  so  far 
as  they  relate  to  coasting  vessels,  but  may  be  en- 
forced so  far  as  they  relate  to  vessels  engaged  in 
foreign  trade.    The  Alameda,  81  Fed.  Rep.  866. 

But  tbe  exemption  under  Cal.  Pol.  Code,  §  2468,  of 
certain  coasting  vessels  from  the  charge  of  half 
pilotage  does  not  have  the  effect  of  bringing  the 
wboie  system  of  regulations  for  half  pilotage  pre- 
scribed by  Cal.  Pol.  Code.  S  2466,  providingfor  a  sys- 
tem of  pilotage  and  half  pilotage,  and  exempting 
vessels  engaged  in  the  whaling  or  fishing  trade, 
within  the  inhibition  of  that  statute;  §2466  being 
left  Intact,  whiles  2468  is  in  valid  so  fares  it  con- 
flicts with  the  Federal  prohibition.    The  Alameda 

V.  Neal,  82  Fed.  Rep.  381. 

In  that  case  Spraigue  v.  Thompson,  118  U.  S.  90, 
80  L.  ed.  116,  was  distinguished  upon  the  ground 
that  in  that  case  it  was  sought  to  charge  a  coasting 
vessel  which  was  excepted  from  pilot  charges  by 
the  Code  of  Georgia,  while  here  it  is  sought  to  ex- 
cept from  such  charges  a  vessel  engaged  in  foreign 
oommerce,  because  of  an  exemption  in  favor  of 
oertain  coasting  vessels  contained  in  an  indepen- 
dent section. 

So,  Georgia  Code,  S  1612,  providing  that  any  per- 
son, master,  or  commander  of  a  ship  or  vessel  bear- 
ing toward  any  of  tbe  harlx>r8  of  that  state  who 
refuses  to  receive  a  pilot  on  board  shall  be  liable 
to  tbe  first  pilot  offering  his  services  outside  of  tbe 
bar  for  tbe  full  rate  of  pilotage,  excepting  from 
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but  "are  entitled  to  a  liberal  construction,  in 
order  to  give  full  efficiency  to  laws  especially 
designed  to  promote  tbe  interest  of  commerce, 
and  to  protect  the  lives  and  property  of  the 
citizens  engaged  in  it " 

Smith  V.  iSmft,  8  Met.   882. 

Looking  to  the  general  purpose  and  policy 
of  the  pilot  act,  it  should  receive  every  reason- 


able intendment  in  its  favor,  and  provisions  for 
exemption  from  its  operation,  and  not  thef^en- 
eral  law  itself  should  be  strictly  construed. 

Ross  V,  Duval,  88  P.  S.  13  Pet.  61, 10  L.  ed. 
59. 

All  statutes  must  be  construed  by  reference 
to  their  effect  upon  the  particular  subject-mat- 
ter to  which  they  relate. 


its  operation  coasters  in  that  state  uod  between  tbe 
ports  of  that  state  and  other  desigmated  states.  Is 
Invalid  because  of  such  discrimination,  as  in  con- 
flict with  tbe  Federal  prohibition.  Spraigue  v. 
Thompeon,  118  U.  8.  90.  30  L.  ed.  115,  reversioff 
Thompson  v.  Spraigue,  68  Ga.  408,  47  Am.  Bep.  760. 
But  South  Carolf  oa  act  1878,  prescribinir  a  system 
of  pilotage  for  tbe  ports  of  that  state,  requiring 
the  employment  of  licensed  pilots  and  establishing 
tbe  fees  to  be  paid  them  by  incoming  and  outgoing 
vessels,  is  not  invalid  as  conflicting  with  U.  8.  Bev. 
Stat,  fi  4287,  prohibiting  discrimination.  State  v. 
Penny,  19  S.  C.  318. 

V.  Effect  of  natUmtd  vroviston  for  waters  between 
states. 

By  act  March  2,  1887,  Congress  provided  that  it 
shall  be  lawful  for  the  master  or  commander  of 
any  vessel  coming  into  or  going  out  of  any  port 
situate  upon  waters  which  are  the  boundary  be- 
tween two  states  to  employ  any  pilot  duly  licensed 
or  autborlsed  by  the  laws  of  either. 

Within  this  provision  a  state  may  license  pilots 
and  provide  regulations  for  their  government  and 
employment,  but  she  cannot  exclude  others  duly 
licensed  elsewhere  from  employment  on  the  public 
waters  of  the  nation  because  these  waters  happen 
to  be  within  her  territorial  limits,  and  a  law  de- 
signed for  that  purpose,  or  which  contemplates  an 
exclusive  Jurisdiction  over  tbe  subject  of  water 
within  the  limits  of  tbe  state  by  requiring  any  per- 
son exercising  tbe  profession  of  a  pilot  thereon  to 
apply  to  a  board  of  commissioners  of  that  state  for 
a  license  to  entitle  him  to  do  so,  is  inoperative  and 
void.    The  Ciymene,  9  Fed.  Bep.  164. 

And  a  pilot  duly  licensed  under  a  statute  of  tbe 
state  of  Delaware,  who  pilots  a  vessel  from  the  en- 
trance of  Delaware  bay  into  the  port  of  Philadel- 
phia, is  not  deprived  of  bis  right  to  compensation 
for  bis  services  by  the  fact  that  a  statute  exists  in 
Pennsylvania  prohibiting  anyone  from  acting  as 
pilot  m  Delaware  river  or  bay  without  a  license 
from  a  Pennsylvania  board.  The  Ciymene,  9  Fed. 
Bep.  164, 12  Fed.  Bep.  346. 

And  a  claim  Cor  half  pilotage  by  a  duly  licensed 
pilot,  against  a  vessel  to  which  he  tenders  bis  serv- 
ices to  bring  her  into  the  port  of  Philadelphia,  un- 
der the  Delaware  statute  providing  therefor,  is  not 
affected  by  the  tact  that  tlfe  laws  of  Pennsylvania 
exempt  all  vessels  from  the  obligation  to  take  a 
pilot  after  they  have  crossed  a  designated  line. 
Tbe  Alzena,  14  Fed.  Bep.  174. 

So,  a  vessel  at  Astoria  bound  up  the  Columbia 
river  is  on  pilotage  ground  subject  to  tbe  laws  of 
both  Oregon  and  Washington,  and  may  under  the 
act  of  Congress  of  March  t,  lb37,  take  a  pilot  from 
either  state  after  declining  the  services  of  one 
from  the  other  without  being  liable  for  half  pilot- 
age under  a  state  law  of  tbe  latter.  The  Glenearne, 
7  Sawy.  300,  7  Fed.  Bep.  604. 

The  state  of  Oregon  and  the  territory  of  Wash- 
ington have  equal  powers  over  the  subject  of  pilots 
and  pilotage  on  Columbia  river,  and  either  may  ap- 
point pilots  for  the  river  and  prescribe  their  duties 
and  compensation  without  reference  to  whether 
the  business  or  commerce  in  which  they  are  en- 
gaged  pertains  to  Oregon  or  Washington,  and 
neither  can  require  that  the  legislation  of  the  other 
shall  conform  to  its  own.  The  Alcaide,  80  Fed. 
Bep.  133. 
89  L.  R.  A. 


The  Columbia  river  is  the  boundary  between  two 
states,  Oregon  and  Washington,  within  tbe  purpose 
and  spirit  of  U.  S.  Bev.  Stat.  6  4236,  prohibiting  dia- 
crimination  by  state  laws  with  relation  to  pilotage 
on  such  waters,  and  the  state  of  Oregon  cannot  re- 
quire a  vessel  bound  in  or  out  of  said  river  to  take 
an  Oregon  pilot  or  pay  half  or  any  pilotage  if  the 
master  thereof  prefers  and  does  take  a  Washington 
pilot.  Tbe  Abercorn,  28  Fed.  Bep.  384;  Neil  v.  WiU 
son,  U  Or.  410. 

And  a  duly  licensed  Oregon  pilot  who  piloted  a 
vessel  over  the  bar  of  the  Columbia  river  into  As- 
toria, and  tendered  his  services  to  pilot  her  out 
aaain  to  the  open  sea,  which  were  refused  and  an- 
other pilot  licensed  for  Washington  territory  en- 
gaged, is  not  entitled  to  half  pilotage  because  of 
such  refusal  under  Oregon  act  of  1882,  providing- 
that  a  pilot  who  brings  a  vessel  in  is  entitled  to 
pilot  her  out  when  she  leaves,  and  if  bis  offer  of 
services  is  refused  by  tbe  master  be  shall  pay  half 
pilotage.    Neil  v.  Wilson,  14  Or.  410. 

So,  Fla.  act  1850,  9t  8,  providing  that  no  person 
shall  be  authorized  or  permitted  to  conduct  any 
vessel  into  or  out  of  the  harbor  of  Femandina,  un- 
less such  person  shall  have  a  license  from  the  com- 
missioner of  pilotage  for  that  port  imposing  a  pen- 
alty for  violation  thereof,  is  unconstitutional  as 
contravening  that  act.    Oribb  v.  State,  9  ^la.  408. 

Apd  though  the  waters  of  Delaware  twy  and 
river  are  not  tbe  boundary  between  Delaware  and 
Pennsylvania,  as  both  states  border  on  them,  they 
come  within  the  purview  of  tbe  act.  The  South 
Cambria,  27  Fed.  Bep.  525. 

So,  a  vessel  refusing  to  take  a  New  York  pilot 
upon  entering  New  York  harbor  by  way  of  Sandy 
Hook  is  not  liable  for  pilotage  as  if  one  had  been 
employed  under  N.  Y.  Laws  1853.  chap.  469,  as 
amended  by  N.  Y.  Laws  1857.  chap.  248,  wliere  there 
was  a  New  Jersey  pilot  on  board,  as  tbe  water  con- 
stituted the  boundary  between  two  states  within 
the  meaning  of  tbe  act  of  Congress  of  March  2, 
1837,  authorizing  the  employment  of  pilots  licensed 
by  the  laws  of  either  state.  Brown  v.  Elwell,  60 
N.  Y.  248. 

And  a  New  Jersey  pilot  piloting  in  New  York 
waters  is  authorized  to  maintain  an  action  for 
compensation  allowed  by  tbe  statute^)  of  New 
York  by  LT.  S.  Bev.  Stat.  S  4235,  authorizing  bis  em- 
ployment m  such  waters,  and  declaring  that  pilot- 
age shall  be  regulated  by  the  law  of  the  state  where 
tbe  pilot  may  be,  as  such  statute  adopts  the  local 
law  and  makes  it  applicable  to  the  New  Jersey 
pilot  so  employed.  Beardon  v.  Arkell,  58  Fed.  Bep. 
624. 

In  Hopkins  v.  Wyckoff,  1  Daly,  176,  however.  It 
was  held  that  a  pilot  licensed  under  the  statutes  of 
the  state  of  New  Jersey  and  authorized  by  Con- 
gress to  pilot  vessels  coming  in  or  going  out  of  the 
port  of  New  York  cannot  sue  for  the  pilotage  fees 
under  the  New  York  pilot  act  of  1853,  as  amended 
by  Laws  1854,  chap.  196,  and  1857,  chap.  243,  for  re- 
fusal of  the  master  of  a  vessel  to  accept  tbe  service 
of  the  pilot  first  offering,  the  right  to  recover 
thereunder  being  conttned  to  pilots  who  have  been 
duly  licensed  under  that  act. 

And  the  words  "licensed  pilots"  in  N.  Y.  Laws 
1853,  chap.  469,  as  amended  by  Laws  1857,  chap.  243; 
regulating  tbe  pilotage  of  tbe  port  of  New  York, 
providing  that  certain  designated  vessels  bound  to 
or  from  the  port  of  New  York  shall  take  a  licensed 


1807. 


Clayton  y.  Hbbb. 


188 


Maxwell,  Interpretation  of  Statutes,  2d  ed. 
chap.  2,  p.  75:  The  Cybele,  L.  R.  2  Prob.  Div. 
224.  L.  R.  8  Prob.  Div.  8;  Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  8.  457,  86  L. 
^.  226;  United  States  v.  Kirhy,  74  U.  S.  7 
Wall.  482,  19  L.  ed.  278;  The  Winesiead  [1895] 
P.  170. 

It  is  an  unreasonable  construction  to  bold 


that  the  legislature  intended  to  exempt  a  vessel 
carrying  a  quantity  of  little  value  and  small 
compared  with  her  full  tonnage. 

Golf,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

John  8.  Hebb,  the  appellee,  filed  a  libel  in 
the  district  court  of  the  United  States  for  the 


pilot,  or.  in  case  of  refusal  pay  pllotasre  as  If  one 
iiad  been  employed,  to  the  pilot  first  offering  bis 
servioes,  has  been  held  to  refer  to  pilots  who  derive 
their  authority  from  the  appolotmeot  of  the  com- 
missioners established  by  that  act,  and  not  to  in- 
clude a  New  Jersey  pilot  whose  services  were 
offered  and  refused.  Brown  v.  Elwell,  60  N.  Y.  249. 

But  while  a  state  cannot  pass  laws  ezcludinfr  the 
4uly  qualified  pilot  of  adjacent  states  on  the  same 
waters,  she  may  impose  such  retrulation  as  she 
deems  conducive  to  the  public  welfare  upon  pilots 
licensed  under  her  own  laws.  The  William  Law,  14 
J^ed.  Rep.  792. 

And  a  state  being  sovereifirn  and  independent 
possesses  inherent  power  over  every  resident  citi- 
zen to  declare  what  shall  be  considered  a  public 
lO^evance,  provided  such  declaration  does  not  con- 
flict with  the  Constitution  or  any  act  of  Congress 
passed  within  the  scope  of  the  constitutional 
power  of  Confrress;  and  it  may  legally  pro- 
hibit one  of  its  citizens  residing  within  its 
jjurisdiction  from  holding  and  exercising  a 
license  as  pilot  granted  by  a  sister  state  or  any 
foreign  power,  so  that  foes  for  pilotage  un- 
der such  a  license  could  not  be  recovered.  Cribb 
T.  State,  9  Fla.  409. 

And  a  vessel  refusing  to  take  a  pilot  on  waters 
which  constitute  a  boundary  between  Delaware 
and  Pennsylvania  is  liable  under  the  Delaware 
statute  for  pilotage  where  he  did  not  take  a  Penn- 
sylvania pilot  as  authorized  by  the  act  of  Congress 
of  March  2,  1837,  but  went  without  a  pilot.  The 
Belle  Hooper,  28  Fed.  Rep.  928. 

So.  the  provision  of  the  act  of  Congress  of  March  2, 
1887.  that  a  vessel  upon  waters  that  are  the  bound- 
ary between  two  states  may  take  a  pilot  from 
either,  do  not  apply  to  a  vessel  bound  on  a  voyage 
to  Portland  after  passing  the  mouth  of  the  Wal- 
lamet  river  involving  the  navigation  of  that 
river  for  a  distance  of  12  miles  within  the  exclu- 
sive jurisdiction  of  Oregon:  and  an  Oregon 
pilot  offering  his  services  to  the  vessel  to  conduct 
her  from  Astoria  to  Portland  is  entitled  to  half 
pilotage  under  the  laws  of  Oregon,  in  case  of  a  re- 
fusal of  his  services.  The  Glenearne,  7  Sawy.  200, 
7  Fed.  Rep.  004. 

And  the  rule  that  under  the  act  of  Congress  of 
1897  a  state  has  no  right  to  compel  vessels  passing 
up  Delaware  bay  and  bound  to  the  port  of  Phila- 
delphia to  accept  any  other  pilot  than  those  they 
see  fit  to  elect  does  not  apply  so  as  to  relieve  a 
vessel  from  payment  of  compulsory  pilotage  to  a 
pilot  offering  his  services,  where  she  was  not  hound 
to  Philadelphia  but  to  a  breakwater  for  orders,  so 
that  the  whole  scope  of  her  action  was  confined  to 
Delaware  waters.  T?he  William  Law,  14  Fed.  Rep. 
TB2. 

The  act  of  Congress  of  August  7, 1789,  granting 
•the  power  to  stales  to  pass  pilot  laws,  includes  ter- 
ritories, so  as  to  authorize  services  on  such  waters 
by  a  pilot  licenced  by  territorial  legislation,  and 
prevent  a  recovery  for  services  tendered  and  re- 
fused by  a  pilot  authorized  under  state  legislation. 
The  Panama,  Deady,  27. 

And  the  territory  of  Washmgton  is  a  state,  and 
the  Columbia  river  is  the  boundary  between  two 
states,  within  the  meaning  of  the  act  of  Congress 
of  March  2, 1837.    The  Abercorn,  28  Fed.  Rep.  877. 

And  pilots  and  pilotage  are  rightful  subjects  of 
legislation  not  )noonsistent  with  the  Constitution 
89  L.  R.  A. 


and  the  laws  of  the  United  States,  within  the  mean- 
ing of  the  organization  act  conferring  legislative 
power  upon  the  territory  of  Washington.  The 
Alcalde,  80  Fed.  Rep.  188:  The  Panama,  Deady,  27. 

A  vessel  going  out  of  a  port  situated  on  water 
constituting  the  boundary  between  Washington 
territory  and  Oregon,  which  refuses  the  services 
of  the  pilot  which  bad  brought  her  in,  is  not  liable 
for  half  pilotage  for  such  refusal  und^r  Oregon 
act  of  1882.  on  the  ground  that  the  act  of  Congress 
of  March  2,  1837,  authorizing  the  employment  of 
any  pilot  duly  licensed  by  either  state  by  a  vessel 
coming  in  or  going  out  of  any  port  situated  upon 
waters  which  are  the  boundary  between  two  states 
does  not  apply  as  between  a  state  and  territory. 
Nell  V.  Wilson,  14  Or.  410. 

In  that  case,  supra.  The  William  Law,  14  Fed.  Rep. 
793,  was  distinguished  upon  the  ground  that  In  that 
case  the  vessel  passed  over  no  other  territory  than 
that  within  the  Jurisdiction  of  the  state  of  Dela- 
ware; and  The  Glenearne,  7  Fed.  Rep.  606,  was  distin- 
guished upon  the  ground  that  the  vessel  in  that  case 
was  on  a  voyage  which  involved  the  navigation  of  a 
river  for  a  distance  of  12  miles,  which  was  within 
the  exclusive  Jurisdiction  of  the  state  of  Oregon. 

VII.  Effect  of  Federal  licenMS  and  lieenee  lairs. 

The  act  of  Congress  of  1962,  with  reference  to 
pilots  licensed  by  the  United  States,  is  applicable 
only  to  the  class  of  pilots  attached  to  particular 
vessels  and  charged  with  the  duty  of  navigating 
them  on  the  voyage,  and  does  not  supersede  the 
authority  of  the  states  to  regulate  pilotage  at  their 
own  ports  for  the  protection  of  general  commerce, 
and  to  require  a  vessel  to.take  the  first  pilot  offer- 
ing his  services.    Cisco  v.  Roberts,  38  N.  Y.  292. 

And  the  act  of  Congress  of  July  26, 1866,  provid- 
ing that  every  seagoing  vessel  subject  to  the  navi- 
gation laws  of  the  United  States  shall  when  under 
way,  except  upon  the  high  seas,  be  under  the  con- 
trol and  direction  of  pilots  licensed  by  the  inspect- 
or, of  sieam  vessels,  and  the  adt  of  February  26, 
1867,  amendatory  thereof,  providing  that  noth- 
ing in  such  acts  shall  be  construed  to  annul  or 
affect  any  regulations  established  by  existing  state 
laws,  does  not  annul  or  abrogate  state  laws  con- 
cerning pilots  and  pilotage  in  ports  and  harbors 
except  so  far  as  the  latter  may  confiict  or  be  incon- 
sistent with  the  former,  or  prohibit  a  mere  state 
pilot  from  piloting  a  seagoing  steamer  in  the  port 
or  elsewhere  upon  the  navigable  waters  of  the 
United  States:  if  the  pilot  be  licensed  by  the  United 
States  inspectors  the  act  of  Congress  is  satisfied 
and  does  not  exclude  the  operation  of  state  laws 
providing  additional  regulations  upon  the  subject, 
and  the  master  of  such  a  vessel  may,  if  he  chooses, 
pilot  her  In  or  out.  but  he  is  bound  notwithstand- 
ing to  pay  a  pilot  who  first  offers  bis  services  out- 
side  of  the  bar  full  pilotage,  and,  If  hound  out,  half 
pilotage,  under  a  state  statute  providing  therefor. 
The  George  S.  Wright.  Deady,  691. 

And  a  duly  licensed  pilot  who  offered  his  services 
to  a  seagoing  vessel,  which  were  refused,  cannot 
be  deprived  of  his  right  to  fees  for  pilotage  on  the 
ground  that  N.  Y.  act  of  1868,  chap.  467,  p.  921, 
with  the  8Ut)sequent  act  amendatory  thereof,  was 
repealed  by  the  act  of  Congress  of  July  26,  1866» 
Henderson  v.  Spofford,  10  Abb.  Pr.  N.  S.  140. 

So,  a  pilot  licensed  by  the  United  States  inspect- 
ors under  act  of  Congress  July  26,  1866,  is  not  a 
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district  of  Maryland  against  Frederick  L.  Clay- 1 
ton,  agent  and'cdnsi^roeeof  the  American  bark 
Edmund  Pbinney,  in  a  cause  of  pilotage  civil 
and  maritime.  He  alleged  that  be  was  a  duly  ' 
licensed  pilot,  autborized  and  competent  to ! 
pilot  vessels  of  any  tonnage  and  class  over  tbe  ' 
waters  of  the  Chesapeake,  to  and  from  the  At- 1 
lantic  Ocean;  that  tbe  Edmund  Phinney  was  I 


an  American  vessel  of  between  700  and  800 
tons  burden,  registered  in  tbe  port  of  Portland, 
Maine,  in  tbe  name  of  J.  S.  Winslow  &  Co.».  • 
as  owners,  of  which  Frederick  L.  Clayton  waa 
tbe  agent  and  consignee  in  the  port  of  Balti- 
more; that  said  vessel,  laden  with  a  full  cargo  of 
lumber,  bad  cleared  and  was  ready  to  sail  from 
tbe  port  of  Baltimore  to  a  foreign  port,  to  wit,. 


full  pilot  OD  Pilot  fffouods  within  tbe  state  of 
Oregon,  and  before  he  is  autborized  to  offer  bis 
services  to  a  vessel,  and  in  case  of  refusal  to  de- 
mand wbole  or  half  pilotaire  as  tbe  caso  may  be,  be 
must  be  qualified  under  state  law.  Tbe  George  8. 
Wrlgbt,  Deady,  691. 

And  a  license  granted  at  Pbiladelphia  to  tbe  mas- 
ter of  a  steamer  as  pilot  for  the  Atlantic  coast,  un* 
der  the  United  States  Revised  Statutes  providing 
for  such  licenses,  expires  witb  tbe  coast  voyage  of 
tbe  vessel,  and  tbe  provision  tberefor  does  not 
annul  the  Georgia  act  with  relation  to  pilotage  ex- 
cept so  far  as  tbe  coastwise  voyage  of  the  steamer 
is  concerned,  and  does  not  authorize  the  naviga- 
tion from  Tybee  bar  and  up  tbe  river  witb  all  its 
local  difficulties  of  navigation  to  a  port  not  on  the 
coast  without  the  aid  of  a  pilot  licensed  by  tbe 
United  States  local  Inspector  for  Savannah. 
Thompson  v.  Spraigue,  09  Gki.  409, 47  Am.  Rep.  760. 

But,  a  vessel  propelled  by  steam  and  engaged  in 
carrying  passengers  is  within  the  class  of  vessels 
provided  for  by  acts  of  Congress  of  1852,  1888,  and 
1848,  providing  that  it  shall  be  unlawful  for  any 
person  to  employ  or  any  person  to  serve  as  engi- 
neer or  pilot  on  any  vessel  propelled  in  whole  or 
In  part  by  steam  who  is  not  licensed  by  the  inspect- 
or, such  act  applying  to  tbe  employment  of  pilots 
on  steam  vessels  engaged  in  carrying  passengers 
throughout  the  whole  voyage  and  every  part  of  it, 
so  that  a  person  licensed  as  pilot  under  a  state  law, 
offering  bis  services  to  pilot  the  vessel  in  and  out 
of  port,  but  who  was  not  licensed  under  tbe  act  of 
1852,  cannot  recover  compensation  where  there 
was  on  board  a  pilot  licensed  under  that  act.  The 
Panama,  Deady,  27. 

And  where  a  pilot  has  a  license  from  the  (Jnlted 
States  authorities  to  pilot  within  the  bar  and  up 
the  rivers  of  a  state  under  tbe  provisions  of  the 
United  States  Revised  Statutes,  no  state  law  cau 
require  an  additional  license  and  enforce  tbe  col- 
lection of  the  fees  of  a  pilot  so  licensed  by  tbe 
state.  Thompson  v.  Spraigue,  69  Ga.  409,  47  Am. 
Kep.  760. 

The  proviso  contained  in  U.  S.  Rev.  Stat  f  4444, 
that  nothing  in  this  title  shall  be  construed  to  an- 
nul or  affect  any  regulations  established  by  the 
laws  of  any  state,  requiring  vessels  entering  or 
leaving  a  port  in  any  such  state  other  than  the 
coastwise  steam  vessels  to  take  a  pilot  duly  licensed 
or  autborized  by  the  laws  of  such  state  or  of  a  state 
situate  upon  water  of  such  state,  however,  does 
not  apply  to  coastwise  steamers  whose  masters  or 
captains  have  no  license  to  pilot  within  the  bar  and 
up  tbe  rivers  of  tbe  state  on  the  United  States  au- 
thondes.  Thompson  v.  Spraigue,  09  6a.  409, 47  Am. 
Rep.  760. 

A  vessel  enrolled  and  licensed  in  the  coasting 
trade  in  the  manner  prescrit>ed  by  law,  and  whose 
license  is  renewable  annually,  and  which  sails  from 
one  port  of  tbe  coast  of  the  United  States  to  an- 
other, or  which  is  employed  in  the  whale  or  coast 
fisheries,  is  a  coastwiae  vessel  within  the  meaning 
of  tbe  act  of  Congress  of  February  28, 1871,  fi  51, 
which  is  subject  only  to  tbe  navigation  laws  of  the 
United  States,  and  when  in  charge  of  a  United 
States  pilot  a  Sandy  Hook  pilot  licensed  under  a 
state  law  is  not  entitled  to  compensation  for  an  of- 
fer of  services  which  was  refused.  Murray  v. 
Clark,  4  Daly,  468. 

And  an  exemption  of  vessels  licensed  to  engage 
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in  tbe  coasting  trade  from  liability  to  a  fine  im- 
posed upon  any  master  or  person  on  board  who 
shall  bring  a  vessel  into  port  without  a  licensed  pi- 
lot on  board,  provided  for  by  N.  Y.  Laws  June  28, 
1853,  as  amended  by  Laws  1867,  chap.  243.  applies 
to  vessels  which  have  taken  out  a  coasting  license 
as  provided  for  by  tbe  act  of  Congress,  by  which 
their  business  would  be  confined  exclusively  to  the- 
coasting  trade  and  it  would  then  be  known  at  sail- 
ing that  such  was  their  character.  Sturgea  v. 
Spofford,52Barb.4a6. 

And  a  coastwise  sea-saUing  vessel,  not-sailing  un* 
der  register,  having  a  pilot  licensed  by  the  United. 
States  inspector  of  steamboats  under  pay  from  the- 
commencement  of  the  voyage  to  be  taken  on  board, 
when  necessary,  is  under  the  direction  and  control 
of  such  pilot  as  required  by  U.  S.  Rev.  Stat,  f  440U. 
and  is  exempt,  under  U.  8.  Rev.  Scat.  9  4444,  from 
any  pilot  charges  levied  by  any  state,  and  is  not 
liable  upon  entering  a  port  of  Georgia  to  pilotage 
fees  under  6a.  Code,  8  1512,  for  refusal  to  take  a 
state  pilot.  Spraigue  v.  Thompson,  118  U.  S.  90,  80* 
L.  ed.  115. 

So,  a  vessel  owned  by  a  citizen  of  the  United 
States  who  was  a  resident  of  Maine  sailing  under  a 
flishing  license  is  not  a  foreign  vessel  or  vessel  un- 
der register,  which  is  required  to  pay  half  pilotage 
in  case  of  tender  of  services  by  a  pilot  and  refusal 
under  the  New  York  pilouge  law.  Weaver  v.  Mo- 
Lellan,  5  Ben.  79. 

VII.  CondUioTuof  liabUUy. 
a.  iVecessary  qucUHlcatUms  of  pilot. 

To  render  a  vessel  liable  for  compulsory  pilotage- 
it  would  seem,  as  a  general  rule,  that  the  pilot  must 
have  been  duly  qualified  by  law  to  act  as  such,  and 
must  have  possessed  and  been  prepared  to  produce 
the  evidences  of  such  qualification  regular  upon 
their  face. 

Thus,  a  vessel  is  not  liable  to  a  pilot  for  servioes- 
offered  and  refused  where  his  license  was  onlr 
signed  by  two  of  the  three  commissioners  provided 
for  by  law,  unless  it  further  appears  from  tbe  min- 
utes of  the  board  that  tbe  matter  was  acted  upon 
and  the  license  granted  at  a  meeting  of  the  com- 
missioners when  all  of  them  were  present,  or  un- 
less such  license  contains  a  direct  recital  or  aver- 
ment of  such  meeting  and  action.  The  California, 
1  Sawy.  696. 

And  a  pilot  who  has  given  a  bond  with  two  sure- 
ties who  are  only  bound  in  the  sum  of  $500  each, 
when  the  statute  requires  a  bond  for  $1,000  with 
two  sureties  each  bound  for  tbe  whole  sum,  la 
a  pilot  dtfacto^  and  cannot  recover  fees  for  pilotage 
when  he  sues  in  his  own  right  and  claims  that  they 
are  due  to  him  personally  by  virtue  of  his  office* 
and  no  rights  of  the  public  or  of  third  persons  are 
concerned.    DoUiver  v.  Parks,  186  Mass.  499. 

So,  the  master  of  a  vessel  is  not  liable  to  the 
penalty  imposed  by  6  Geo.  IV.  chap.  125,  fi  58,  for 
refusal  to  employ  a  pilot  offering  bift  services  unless- 
the  pilot  produces  bis  license  as  required  by  8  66  of 
that  act  though  its  production  is  not  demanded. 
Hammond  v.  Blake,  10  Barn.  &  C.  424, 5  Moody  &  VL. 
861.  See  also  Tbe  Eldridge,  Deady,  176,  infra^ 
Vir.b. 

But  a  warrant  or  commission  of  a  pilot,  regular 
upon  its  face,  entiiles  him  to  be  treated  and  author- 
izes a  ship  to  receive  him  as  a  pilot  upon  tbe  pro- 
duction thereof,  under  a  statute  aut|iorizlng  a  pilot 
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toRosario,  on  the  river  Platte,  in  South  Ameri- 
ca; and  that,  as  bo  laden,  she  drew  rather  more 
than  16i  feet  of  water.  It  is  also  set  forth  in 
the  libel  that  under  the  provisions  of  the  Code 
of  the  state  of  Maryland,  as  amended  and  re- 
enacted  by  the  act  of  the  general  assembly  of 
that  state  of  March  11,  1896  (chap.  40,  Acts 
1896),  it  is,  among  other  things,  provided  that 


"all  vessels  sailing  under  register  bound  ta 
and  from  Baltimore  city  (except  vessels  em- 
ployed in  and  licensed  for  the  coastiDg  trade 
and  American  vessels  laden  either  in  whole  or 
in  part  with  coke  or  coal  mined  in  the  United 
States),  shall  take  a  licensed  pilot  or  in  case  of 
refusal  to  take  such  pilot  shall  themselves, 
their  owners  or  consignees,  pay  the  said  pilot- 


to  conduct  a  vessel  Into  a  barber,  so  as  to  prevent 
another  pilot  from-  recoveriogr  compeosatlon  as  for 
an  offer  and  refusal,  tbouflrh  the  warrant  of  the 
former  was  witbout  legal  effect  t)ecau8elie  bad  not 
ffiven  bond  and  did  not  keep  a  suitable  boat  on 
the  bar  as  required  by  tbe  act.  Tbe  Panama, 
Deady,  27. 

And  a  license  certifying  that  tbe  licensee  is  a  skil- 
ful master  of  steam  vessels,  and  can  be  intrusted  to 
perform  such  duties  and  to  act  as  pilot,  and  Hcens- 
inflr  bim  to  act  as  sucb  master  on  steam  vessels  for 
a  designated  term,  licenses  him  to  act  in  a  double 
capacity  of  master  and  pilot  wttbin  the  meaning  of 
U.  S.  Rev.  Stat.  9  4448,  permitting  licenses  to  be 
granted  to  a  master  or  mate  to  act  as  pilot,  and  re- 
quiring that  it sbould  state  on  its  face  tbat  he  is  au- 
thorized to  act  In  such  double  capacity,  so  as  to 
exempt  a  vessel  employing  sucb  master  from  com- 
pulsory pilotage  within  the  meaning  of  Mass.  Stat, 
ims.  chap.  170.  8 15.  and  relieve  tbe  vessel  from  lia- 
bility for  pilotage  to  a  pilot  offering  bis  services  to 
such  vessel,  wbloh  were  refused.  Joslyn  v.  Nick- 
eraon,  1  Fed.  Kep.  138. 

And  a  warrant  issued  to  a  pilot  is  notoblectiona- 
ble  because  headed  temporary,  and  his  employ- 
ment will  prevent  another  pilot  from  t>elng  the 
flrat  to  offer  his  services  where  it  appears  tbat  tbe 
warrant  bad  never  been  revoked.  The  Panama. 
Deady,  27. 

So,  tbe  warrant  of  a  Washington  pilot,  granted 
him  t>y  tbe  commissioners  of  pilots,  is  sufficient  au- 
thority for  his  tender  of  services  to  any  vessel 
bound  in  or  out  of  the  Ck)]umbia  river,  and  it  can- 
not be  shown  as  a  defense  to  a  suit  for  half  pilotage 
on  a  refusal  of  such  offer  that  he  did  not  keep  a 
suiBoient  tx>at  ou  tbe  bar,  sucb  matter  being  a 
proper  subject  for  Inquiry  before  tbe  t>oard  of  pilot 
commissioners  only.  Tbe  Alcalde,  80  Fed.  Rep.  188. 

A  statute  requiring  pilots  to  keep  such  boats 
as  the  commissioners  might  approve  is  not  re- 
pealed by  a  subsequent  statute  requiring  eacb  pilot 
to  keep  a  boat  on  the  bar  of  not  less  tban  fifty  tons* 
burden,  so  as  to  invalidate  a  warrant  issued  to  a 
pilot  under  tbe  former  act  who  pilots  a  boat  into 
harbor,  and  authorize  recovery  by  another  pilot  for 
an  offer  and  refusal  of  services.  Tbe  Panama, 
Deady,  27. 

b.  Tender  of  services. 

It  is  not  necessary  that  a  pilot  should  make  an 
actual  offer  of  services  to  tbe  master  of  a  vessel  in 
the  night- time  bound  into  a  harbor,  or  tbat  tbe 
master  should  have  knowledge  of  sucb  offer;  it  is 
sufficient  if  the  pilot  approaches  the  vessel  and 
hails  her  and  makes  all  the  tender  of  services  tbe 
time  and  circumsunces  permit,  and  bis  bail  is 
beard  on  board,  t bough  it  is  not  answered.  Com. 
▼.  Bicketson,  6  Met.  412. 

The  approach  by  a  pilot  boat  within  the  custom- 
ary cruising  ground  tor  incoming  vessels,  and  tbe 
display  of  ber  blue  flag  as  a  signal,  wbich  was  or 
ought  to  have  been  recognised  by  the  master  of 
an  incoming  vessel  when  tbe  pilot  boat  was  within 
a  reasonable  distance,  is  in  legal  effect  a  tender 
and  offer  of  ber  services  with  the  usual  waiver  of 
extra  pilotage  charge.  Tbe  Yumurl,  68  Fed.  Rep. 
880. 

To  entitle  a  pilot  to  balf  pilotage  it  is  bis  duty  in 
speaking  a  vessel  to  use  such  signals  as  are  ordina- 
rily in  use  to  denote  the  presence  of  a  pilot  and 
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the  offer  of  services,  in  order  to  inform  tbe  master 
of  bis  character  and  give  him  an  opportunity  to 
accept  or  reject  them;  and  sucb  signals  should  be 
made  seasonably  so  tbat  the  officers  of  the  vessel 
may  see  them.    Tbe  Mascotte,  88  Fed.  Kep.  871. 

And  a  pilot  who  leaves  his  pilot  boat  anchored  2. 
or 8  miles  from  the  channel,  and  comes  with  a  small 
boat  showing  no  light  until  within  from  100  to  80O 
feet  of  a  steamer,  and  no  flash  light  until  the 
steamer  had  passed  and  left  him  abaft  the  beam  so 
that  such  flash  was  not  seen  by  any  of  tbe  officers 
of  the  steamer,  and  the  pilot^s  bail  was  not  beard 
by  them,  does  not  speak  tbe  steamer  so  as  to  en- 
title him  to  half  pilotage,  as  for  a  refusal  of  serv- 
ices.   Tbe  Mascotte,  88  Fed.  Rep.  b71. 

In  the  absence  of  proper  signals  the  burden  of 
proof  rests  with  tbe  pilot  to  show  tbat  his  bail  was 
heard  and  understood.  Tbe  Mascotte,  88  Fed.  Rep. 
871:  The  Ullock,  18  Fed.  Rep.  207. 

And  be  cannot  recover  pilotage  unless  he  makes 
it  appear  from  tbe  evidence  that  bis  offer  was 
made  within  tbe  legal  distance,  where  the  pilot 
commissioners  have  prescribed  a  distance  within 
which  a  tender  of  services  must  be  made.  The 
miock,  18  Fed.  Rep.  207. 

Thus,  a  pilot  must  offer  his  services  and  be  ready 
to  take  charge  of  a  vessel  before  she  has  arrived 
within  tbe  harbor  lines.under  Mass.  Qen.  Stat.  chap. 
SS^  8tat.  1862,chap.  176.S24,  and  a  vessel  wbich  signals 
for  a  pilot  outside  the  harbor  lines  is  not  liable  for 
compulsory  pilotage  where  the  pilot  does  not 
reach  ber  till  after  tbe  signal  is  hauled  down 
and  she  is  within  the  harbor  lines.  Perkins  v. 
Buckley,  120  Mass.  8. 

And  a  tender  of  pilot's  services  under  Oregon 
Sess.  Laws  1866,  chap.  88,  providing  tbat  any  river 
pilot,  who  shall  first  speak  any  seagoing  vessel  as- 
cending or  descending  tbe  river  above  Astoria 
shall  be  entitled  to  balf  pilotage  therefor,  made  by 
a  river  pilot  to  a  vessel  bound  to  Portland,  is  not 
valid  if  made  below  Astoria  and  before  tbe  vessel 
has  reached  tbe  pilots  pilot  ground.  The  Glara- 
mara,  8  Sawy.  22, 10  Fed.  Rep.  678. 

So,  under  Mass.  Uev.  Stat.  chap.  32,  every  Boston 
pilot  who  offers  his  services  to  the  master  of  an 
inward-bouud  vessel  before  she  has  passed  tbe  line 
designated  by  S  24  thereof  as  the  harbor  line  is  en- 
titled to  full  fees  of  pilotage  whether  his  services 
are  accepted  or  not.    Com.  v.  Ricketson,  6  Met  412. 

But  the  requirement  of  Mass.  Rev.  Stat.  chap.  82, 
S  84,  that  the  tender  of  the  pilots  services  shall  be 
made  t)ef  ore  tbe  vessel  has  passed  the  harbor  line 
to  entitle  the  pilot  to  fees,  refers  to  a  final  pass- 
ing of  the  line  by  the  vessel  in  ber  inward-bound 
course,  and  not  to  a  mere  temporary  and  inci- 
dental passing  followed  by  a  retrogression  outside 
of  the  line,  and  the  vessel  is  liable  for  fees  when  it 
was  outside  the  line  when  the  pilot  hailed  it. 
though  in  tacking  it,  it  had  been  inside.  Hunt  v, 
Carlisle,  1  Gray,  257. 

And  a  vessel  approaching  tbe  port  of  Philadel- 
phia from  a  foreign  port,  which  refuses  tbe  serv- 
ices of  a  Delaware  pilot,  is  not  exempt  from  liabil- 
ity for  bis  fees  under  the  Delaware  statute  by  the 
fact  tbat  she  bad  crossed  the  line  within  which  by 
tbe  laws  of  Pennsylvania  a  vessel  was  exempt 
from  tbe  obligation  of  taking  a  pilot.  Tbe  Cbarlea 
A.  Sparks,  16  Fed.  Rep.  480. 

So,  the  provision  of  the  New  York  Hell  Gkite 
pilot  act  indicates  an  intention  to  offer  an  induce- 
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age,  as  if  one  had  been  employed,  and  such 
pilotage  shall  be  paidito  the  pilot  first  speaking 
to  such  vessel  (before  Cape  Henry  bears  south, 
if  inward  bound)/'  Also,  it  is  alleged  that 
the  said  Edmund  Phinney,  being  so  laden  and 
ready  to  proceed  on  her  voyage,  the  appellee, 
as  a  duly  licensed  pilot,  made  application  to 
both  the  captain  and  to  said  Frederick  L.  Clay- 


ton, the  consignee,  and  offered  himself  readr 
and  willing  to  pilot  her  to  sea,  but  that  both 
of  them  declined  the  offer  and  refused  to  take 
the  pilot;  that  thereupon,  he  having  so  offered, 
and  they  having  so  refused,  he  presented  to 
said  captain  and  consignee  a  hill  for  pilotage, 
which,  under  the  law,  amounted  to  $82.50,  but 
that  payment  of  the  same  was  refused;  that  he 


ment  to  pilots  to  go  farther  east  than  Sands  Point, 
and  a  tender  of  services  off  Norwalk  Island,  17 
miles  to  eastward  of  Sands  Point,  is  within  the 
letter  and  spirit  of  the  statute,  and  entitles  the 
pilot  to  half  pilotage  in  case  of  refusal  of  his  serv- 
ices.   The  Georgia  D.  Loud,  8  Ben.  890. 

And  the  words  ^'navi^atingr  the  channel  of 
Hell  Gate"  in  N.  Y.  Laws  1865,  p.  187,  providing  for 
pilotage  services  by  Hell  Gate  pilots  and  for  half 
pilotaffe  in  case  of  an  offer  and  refusal  of  services, 
refer  to  the  actual  present  navlfration  of  the  Gate, 
and  are  to  be  taken  as  Intendt-d  to  cover  any  ves- 
sel which,  approaching  the  Gate  on  the  voy- 
age which  carries  her  through  it,  has  reached  a 
point  as  far  to  westward  as  Execution  Rock  on 
^nd's  Point.    Hortoo  v.  Smith,  6  Ben.  264. 

The  above  cases.  The  Georgia  D.  Loud,  8  Ben. 
882,  and  Hortoo  v.  Smith.  6  Ben,  264,  together  with 
The  Traveller,  6  Ben.  280,  infra,  VII.  e,  were  distin- 
g'ulshed  in  TheGlaramara,  8Sawy.  22,  guprci,  on  the 
g-round  that  they  all  relate  to  vessels  tiouod  through 
the  passage  in  the  East  river  called  Hell  Gate. 

But  while  a  pilot  under  the  New  York  Hell  Gate 
pilot  act  may  well  be  taken  when  the  channels  of 
Hell  Gate  are  shortly  to  be  navlfrated  and  it  would 
not  be  unreasonable  to  take  a  pilot  in  time  to  en- 
able him  to  ascertain  the  capacity  of  the  vessel  and 
her  ability  to  work  before  reaching  those  channels, 
a  tender  of  services  by  a  pilot  under  that  act  to 
pilot  a  vessel  through  Hell  Gate,  made  off  Block 
island,  when  the  vessel  was  not  yet  in  Long  Island 
sound,  is  not  good,  and  will  not  chargo  the  vessel 
with  half  pilotage  thougrh  she  was  destined  for 
New  York  by  way  of  Hell  Gate.  The  S.  &  B.  Small, 
<8  Ben.  628. 

All  vessels  lying  within  the  protection  of  the 
headlands  of  a  bay  constituting  pilot  ffrounds  are. 
In  the  absence  of  any  legally  detlned  limits  to  the 
bay,  within  it  so  as  to  entitle  a  pilot  offering  his 
services  to  half  pilotage  upon  a  refusal  thereof . 
Weldt  V.  The  Howden,  39  Fed.  Rep.  877. 

So,  a  licensed  pilot  may  recover  pilotage  from  a 
schooner  which  refuses  to  accept  his  services  un- 
der the  pilot  laws  of  the  state  of  New  York  pro- 
viding for  such  liability  in  case  of  refusal,  though 
the  vessel  was  from  a  foreign  port,  and  the  tender 
of  services  was  made  outside  of  the  Jurisdiction 
of  the  8tate.  Wilson  v.  McNamce,  102  U.  S.  572,  26 
L.  ed.  234;  Wilson  v.  Mills,  10  Abb.  Pr.  N.  S.  143, 
overruling  Peterson  v.  Walsh,  1  Daly,  182. 

Pilotage  laws  have  sufficient  effect  beyond  the 
boundary  of  the  state  to  fix  the  rate  of  compensa. 
tion  for  services  tendered.  The  Nevada,  7  Ben.  886. 

And  while  a  state  cannot  extend  the  pilot  ground 
at  the  mouth  of  a  river  indefinitely  into  the  sea, 
and  probably  not  farther  than  3  miles  beyond  the 
headland,  she  may  permit  and  require  her  pilots  to 
cruise  for  vessels  at  a  much  greater  distance  from 
shore;  and  an  offer  of  pilot  services  to  be  per- 
formed on  pilot  grounds,  made  to  an  inward- 
bound  vessel  outside  the  3-mile  limit,  is  valid  and  ef- 
/eotual,  and  a  refusal  would  entitle  the  pilot  offer- 
ing to  compensation.  The  Whistler,  8  Sawy.  232, 
13  Fed.  Rep.  295. 

But  the  question  whether  the  laws  of  the  state  of 
Delaware  affect  the  rights  of  a  foreign  steamer  to 
accept  or  refuse  pilots  at  a  place  upon  the  high 
sea,  does  not  arise  where  it  appears  from  proofs 
that  the  offer  of  services  as  pilot  was  made  within 
89  L.a  A. 


the  8-mile  limit  from  the  shore.  The  Earn  well,  28 
U.  S.  App.  398,  70  Fed.  Rep.  381, 17  C.  C.  A.  136. 

A  pilot  is  not  entitled  to  half  pilotage  for  a  ten- 
der of  services  which  wajs  refused  under  Or.  act 
Oct.  25,  1870,  p.  61,  where  the  vessel  to  which  his 
services  were  offered  was  being  towed  by  a  tug  or 
steamer.  The  Glaramara,  8  Sawy.  22, 10  Fed.  Rep. 
678. 

But  a  person  who  selects  the  course  of  a  ship, 
and  takes  her  management  for  the  purpose  of 
directing  her  in  that  course,  is  in  the  charge  or 
conduct  of  the  vessel  within  the  meaning  of  6  Geo. 
IV.  chap.  126,  S70,  providing  that  the  master  of  a 
coasting  vessel  may,  if  he  chooses,  perform  that 
duty  himself,  but  if  he  chooses  to  employ  another 
he  must  employ  a  licensed  pilot,  imposing  penalties 
for  the  employment  of  another,  but  he  is  not  pre- 
cluded from  employing  any  moving  power,  as,  for 
Instance,  steam:  and  the  fact  that  applying  such 
power  necessarily  involves  the  selection  of  the 
ship's  course  and  her  charge  and  conduct  in  that 
course  upon  another  is  immaterial.  Beilby  v.  Scott, 
7Mees.&W.93. 

The  provision  of  Mass.  Stat.  1862,  chap.  176,  re- 
quiring that  in  case  any  vessel  liable  to  pilotage 
shall  refuse  to  take  a  pilot  it  shall  be  the  duty  of 
the  pilot  to  inform  the  vessel  that  she  will  be 
holden  to  pay  the  regular  fees  for  pilotage  whether 
his  services  are  accepted  or  not,  are  absolute,  and 
in  case  of  failure  to  give  such  notice  the  pilot  can- 
not recover  fees,  though  the  ship  master  knew  of 
the  provlPlons  of  the  statute  by  information 
from  other  sources.  Chandler  v.  Doody,  101  Mass. 
287. 

And  the  exhibition  by  a  pilot  of  bis  warrant  to 
the  master  of  a  vessel  is  aueceseary  part  of  his  ten- 
der of  services,  under  the  pilot  act  of  the  territory 
of  Washington  of  January  26, 1868,  authorising  cer- 
tain pilots  to  take  charge  of  vessels  bound  in  and 
out  of  the  Columbia  river  provided  such  pilots 
shall  tlrst  show  the  masters  his  warrant,  and  unless 
such  exhibition  is  expressly  waived  or  intention- 
ally prevented  or  avoided  by  the  master  the  pilot 
cannot,  in  its  absence,  recover  for  such  tender  of 
services.    The  Eldridge,  Deady,  176. 

c.  Refusal  of  services  tendered. 

The  failure  of  a  vessel  to  slow  down  or  turn 
toward  a  pilot  by  whom  she  is  properly  signaled  is 
a  refusal  to  accept  his  offer  of  services  which  will 
render  her  liable  for  pilotage.  The  Yumuri,68 
Fed.  Rep.  980. 

And  a  reply  of  a  master  of  a  vessel  on  t)eing 
hailed,  that  he  would  want  a  pilot  when  he  got  to 
pilotage  ground,  but  keeping  his  course  though 
the  pilot  boat  followed  a  abort  time,  and  entering 
a  port  without  a  pilot,  is  a  sufficient  refusal  of  the 
services  of  the  pilot  to  sustain  an  action  for  pilot- 
age under  N.  Y.  Laws  1857,  chaps. 243,  328,  author- 
izing a  recovery  in  case  of  such  refusal.  Wilson  v. 
Mills,  10  Abb.  Pr.  N.  S.  143. 

And  a  tender  of  services  by  a  pilot  who  overtook 
a  vessel  as  she  was  about  to  anchor,  and  a  reply  by 
the  master  that  he  intended  to  wait  until  daylight 
and  see  if  there  were  any  tug  boats  about,  after 
which  the  pilot  went  away  and  did  not  return, 
manifests  an  intent  to  avoid  taking  a  pilot  if  he 
could  find  a  tug,  and  amounts  to  a  refusal  of  tho 
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was  ioformed  by  them  tbat  their  excuse  for  not 
accepting  a  pilot  was  that,  in  addition  to  the 
cargo  of  lumber  aboard  said  vessel,  they  had 
-shipped  a  quantity  of  coal  mined  in  the  United 
States,  amountinj^:  to  from  twenty  to  twenty- 
five  tons  in  all,  and  that  by  reason  of  such  al- 
leged shipment  of  coal  they  claimed  that  the 
vessel  was  *iaden  in  part  with  coal  mined  in 


the  United  States,"  and  that  it  was  therefore 
exempt  from  the  demand  of  pilotage.  The 
libel  then  claimed  that  such  shipment  of  coal, 
if  made,  was  not  in  the  usual  and  regular 
course  of  trade  to  the  port  of  destination,  but 
that  the  same  was  colorable  merely,  and  made 
for  the  express  purpose  of  evading  the  require- 
ments of  said  pilot  laws,  and  that,  as  it  was 


services  which  will  Justify  a  claim  for  pilotage. 
Tlie  Talisman,  28  Fed.  Rep.  HI. 

So,  the  services  of  a  pilot  oifered  to  a  British  ves- 
sel on  the  high  seas  bound  for  the  port  of  New  Yorls, 
•at  such  a  distance  from  Sandy  Hook  lighthouse 
that  it  could  Dot  be  seen  on  deck,  upon  which  the 
master  offered  to  take  him  on  board  but  said  he 
would  not  pay  offshore  pilotage,  whereupon  the 
pilot  left  the  vessel,  are  refused  so  as  to  entitle  the 
pilot  to  recover  offshore  pilotage  under  the  New 
York  pilotage  act  of  April,  1857,  though  the  master 
Bubsequeutly  took  another  pilot  to  wiiom  he  duly 
•paid  inshore  pilotage.    The  Nevada,  7  Ben.  886. 

And  refusal  by  an  ocean  steamer  to  receive  a  duly 
•qualified  pilot  on  the  ground  that  he  had  never 
before  taken  charge  of  an  ocean  steamer  renders 
the  vessel  liable  for  full  pilotage  as  if  such  services 
had  been  rendered,  uuder  Pa.  act  March  23, 1808, 
and  March  21. 1851,  providing  therefor  in  case  of  re- 
fusal of  sei  vices  of  the  first  duly  licensed  pilot  who 
offers  them  to  an  inward- bound  vessel,  though  the 
ahip  afterwards  receives  a  pilot  from  the  same  pilot 
boat.    The  Lord  Give.  10  Fed.  Hep.  185. 

A  vessel  must  take,  and  is  liable  for  pilotage  for 
refusal  to  take  the  first  pilot  offering  his  services, 
under  Del.  act  April  6. 1881.  with  relation  to  pilot- 
age of  vessels  passing  in  or  out  of  Delaware  bay  by 
way  of  Cape  Henlopen,  inhere  such  pilot^s  boat 
and  another  boat  from  which  a  pilot  was  taken 
were  similarly  situated,  and  she  could  have  taken 
a  pilot  from  one  as  well  as  from  the  other.  The 
Barnwell,  28  D.  8.  App.  398,  70  Fed.  Etep.  331, 17  C. 
-C.  A.  13ft. 

And  a  vessel  cannot  defend  In  an  action  for  pilot- 
age on  the  ground  of  a  refusal  of  tendered  servl- 
•ces  on  the  ground  that  other  pilots  offered  their 
services  at  the  same  time,  where  the  defense 
pleaded  was  that  the  pilot  boat,  after  signaling  the 
vessel,  hauled  down  her  signal  and  sailed  away, 
thus  preventing  her  from  accepting  the  services, 
ss  such  defense  should  have  been  averred  In  the 
answer.    The  Earn  well,  68  Fed.  Rep.  228. 

A  vessel  is  not  required  to  go  materially  out  of 
her  way  to  meet  the  pilot  first  signaling,  or  stop 
and  wait  for  him,  however.  If  others  were  more 
•convenient,  but  simply  to  accept  tbe  services  of 
the  pilot  first  offering  if  she  could  do  so  without  dis- 
advantage;  and  If  several  offer  simultaneously  she 
can  accept  tbe  services  of  either.  The  Eamwell, 
68  Fed.  Rep.  228. 

But  the  master  of  a  vessel  which  is  piloted  into 
Stand  Gate  creek  by  a  Cmque  pilot,  and  dis. 
charoreshlm  and  goes  a  mile  down  the  bank  toward 
London  and  signals  for  a  Trinity  House  pilot,  who 
oomes  on  board,  is  liable  for  the  penalty  under  52 
Geo.  III.  chap.  89,  9  34,  for  continuing  in  charge  of 
the  vessel  after  a  duly  licenced  and  qualified  pilot 
«hall  have  offered  to  take  charge  of  her.  Thornton 
V.  Bolland,  9  J.  B.  Moore,  408,  2  Bing.  2l9. 

d.  Pirttt  pilot  offerimj, 

.  The  master  of  a  foreign  vessel  bound  to  the  port 
of  New  Yorfe  from  a  foreign  port  by  way  of  Sandy 
Hook  is  not  bound  to  take  the  first  pilot  offering 
his  services,  or,  in  case  of  refusal,  to  pay  him  pilot 
age,  under  Laws  1858,  chap.  407,  <i29,  as  amended  by 
N.  Y.  Laws  1867,  chap.  24:{,  providing  tbat  such 
vessels  shall  take  a  licensed  pilot,  or,  incase  of  re- 
fusal to  take  sucb  pilot,  pilotage  shall  be  paid  as  if 
one  had  been  employed,  to  the  first  pilot  speaking 
^  L.  R.  A. 


or  offering  his  services;  the  penalty  is  Imposed  for 
not  taking  any  pilot,  and  it  is  only  when  no  pilot  ia 
taken  tbat  such  pilotage  is  due.  Gillespie  v.  Zitt- 
losen,  eo  N.  T.  449. 

In  that  case,  Cisco  v.  Kobert,86  N.  Y.  298,  siipro, VI. 
was  distinguished  upon  the  ground  tbat  tbe  statute 
had  been  changed,  and  that  the  regulation  there 
in  question  does  not  now  exist. 

But  slight  ciroumstances  are  sufficient  to  wai^rant 
tbe  inference  that  no  other  pilot  was  taken,  in  an 
action  for  the  recovery  of  pilotage  based  on  a  ten- 
der and  refusal  of  services:  and  proof  that  after 
the  vessel  arrived  the  pilot  made  out  his  bill  and 
presented  it  to  the  master,  who  said  it  wasall  right, 
admits  by  implication  that  no  pilot  was  taken. 
The  Nellie  Husted,  9  Ben.  42. 

And  tbe  fact  that  a  pilot  offered  his  services  aS 
such  to  a  vessel  approaching  tbe  port  of  New  York, 
10  miles  from  Sandy  Hook,  and  that  there  was  no 
pilot  on  board  the  vessel  at  the  time,  is  sufficient  to 
show  tbat  be  was  tbe  first  pilot  speaking  or  offer- 
ing his  services  to  tbe  vessel.  Murray  v.  Clark,  4 
Daly,  468. 

A  pilot  offering  his  services  to  pilot  a  vessel 
through  Hell  Gate,  at  a  proper  distance  therefrom, 
whose  services  were  refused,  is  the  first  pilot  to  ten- 
der bis  services  within  the  meaning  of  tbe  law,  and 
is  consequently  entitled  to  half  pilotage  though 
another  pilot  had  tendered  his  services  to  pilot  the 
vessel  through  at  a  point  off  Block  Island  outside 
of  Long  Island  sound.  The  S.  &  B.  Small,  8  Ben 
623. 

The  liability  for  a  penalty  for  refusal  or  neglect 
to  take  a  pilot  under  the  Pennsylvania  act  provid- 
ing that  tbe  pilot  who  shall  first  offer  himself  to 
any  inward-bound  vessel  shall  t)e  entitled  toftake 
charge  thereof,  however,  is  Incurred  upon  refusal 
to  receive  such  pilot,  though  another  is  subse- 
quently taken,  the  provision  Inflictlnir  the  penalty 
for  refusal  to  accept  a  pilot  having  reference  to 
sucb  pilot  first  offering  himself.  The  Lord  Cllvei 
10  Fed.  Rep.  185. 

And  a  pilot  hired  by  Che  month  to  serve  as  such 
between  the  ports  of  San  Francisco  and  Portland, 
who  piloted  tbe  ship  over  tbe  bar,  may  be  consid- 
ered  a  bar  pilot  who  tendered  his  service  as  such 
to  tbe  ship  so  as  to  prevent  another  pilot  who  re- 
mains on  the  bar  from  first  offering  bis  services  and 
becoming  entitled  to  compensation  on  refusal 
thereof,  where  there  is  nothing  in  the  statue  to 
limit  the  locality  within  which  services  may  be 
offered.    The  Panama,  Deady,  27. 

But  a  contract  between  the  master  or^commander 
of  a  vessel  and  a  pilot  to  receive  the  pU  Jt  on  board 
at  a  certain  point  outside  a  harbor,  pursuant  to 
which  he  is  so  received,  will  not  give  such  master 
or  commander  the  right  to  reject  a  pilot  offering 
his  services  before  the  former  was  received  on 
board  without  t)ecom1ng  responsible  tor  his  fees« 
under  Georgia  Code,  S  1512,  providing  for  sucb  pay- 
ment in  case  of  refusal  to  receive  the  first  pilot 
offerintr  his  services.  Thompson  v.  Spraigue,  09 
Ga.409,  47  Am.  Rep.  760. 

And  a  duly  licensed  and  qualified  full  branch 
pilot  for  the  bars  and  harbors  of  St.  Helena  and 
Port  Royal,  who  was  the  first  pilot  offering  to 
lK>ard  a  ship  about  to  enter  such  harbor  from  a 
regular  numbered  pilot  boat  then  being  within  the 
cruslng  ground  of  St.  Helena  bar,  whose  offer  was 
refused,  is  entitled  to  recover  full  pilotage  under 
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made  for  the  purpose  of  evading  the  law,  it 
was  Dot  within  the  fair  and  reasonable  intent 
of  the  same,  nor  of  its  proper  construction,  and 
that,  therefore,  the  vessel  was  not  '*laden  in 
part"  with  coal  so  mined,  and  not  exempt  from 
paying  the  pilotage  fees  so  demanded.  Hence 
he  prayed  a  decree  against  the  consignee  for 
the  sum  of  $82.50.     The  answer  of  Clayton 


admitted  that  the  Edmund  Phlnney  was  an 
American  vessel  of  about  650  tons  burden, 
hailing  from  the  port  of  Portland,  Maine:  that 
he  was  the  agent  ot  the  vessel  in  the  port  of 
Baltimore  for  procurine  a  car^o  for  her,  and 
that  he  was  her  consignee  for  such  purpose; 
that  she  was  laden  in  the  port  of  Baltimore, 
but  not  that  she  was  fully  laden  with  lumber; 


duly  authorized  rules  of  the  board  of  oominis- 
slonersof  pllotaire  havinif  Jurisdiction  over  that 
port,  providing  that  all  vessels  will  be  held  for  full 
amount  of  pilotaire  whether  the  services  of  the 
pilot  were  accepted  or  not,  and  that  no  pilot  shall 
be  aJJowed  to  take  chargre  of  any  vessel  unless 
attached  to  a  duly  numbered  pilot  boat  belonginfr 
to  the  bar  as  prescribed  by  law.  or  board  any  vessel 
except  from  a  regularly  numbered  pilot  boat,  or  be 
entitled  to  collect  pilotaire  fees  from  any  vessel  so 
boarded,  tbouirh  there  was  a  licensed  pilot  on 
board  of  the  ship  who  had  srone  on  at  another  port 
at  the  time  the  offer  of  pilotage  was  made.  O^Brlen 
V.  DeLarrinaflra  (S.  O.)  27  S.  E.  4ffl. 

Refusal  of  a  vessel  to  employ  the  first  pilot  who 
reaches  her,  however,  does  not  render  her  liable  to 
him  for  pilotage  where  she  was  not  fit  to  be  navi- 
gated by  the  power  of  her  sails  alone,  and  her 
master  had  gone  on  shore  for  a  pilotanda  tug. 
Planders  V.  Tripp,  2  Low.  Dec  16. 

e.  Proper  destination. 

To  establish  a  claim  for  half  pilotage  under  the 
Hell  Gate  pilot  act,  on  the  ground  of  a  tender  of 
services  and  refusal  thereof,  it  must  be  shown  that 
at  the  time  of  the  tender  the  vessel  was  engaged  in 
the  prosecution  of  a  voyage  which  would  carry  her 
through  Hell  Gate.    The  Kalmar,  10  Ben.  242. 

And  a  breakwater  constitutes  a  port  within  the 
meaning  of  the  act  of  Congress  provldiog  that  the 
pilots  in  ports,  etc.,  shall  continue  to  be  regulated 
in  conformity  with  state  laws  and  the  usages  of 
navigation  in  the  proper  sense  of  the  term,  so  that 
an  offer  of  a  Delaware  pilot  to  take  a  vessel  into  a 
breakwater  where  she  was  bound  for  orders  is  an 
exercise  of  legitimate  authority  on  his  parr,  and 
the  refusal  to  take  the  pilot  Is  a  violation  of  the 
Delaware  statute  providing  for  half  pilotage  in 
such  case,  for  which  the  pilot  is  entitled  to  his 
remedy.    The  William  Law,  14  Fed.  Rep.  792. 

And  an  offer  by  a  pilot  to  a  vessel  bound  in  the 
Columbia  river,  to  pilot  her  in,  which  was  refused, 
is  not  rendered  invalid  so  as  to  deprive  the  pilot  of 
his  right  to  compensation  by  the  fact  that  the 
course  of  the  vessel  was  subject  to  a  contingency 
which  never  happened.  The  Whistler,  8  8awy.  282, 
18  FM.  Rep.  296. 

And  the  words  '^navigating  the  said  channel  of 
Hell  Gate,**  used  in  the  Hell  Gate  pilotage  act  of 
1847,  p.  86, 1886,  p.  197,  must  be  deemed  to  cover  any 
vessel  navigating  to  or  from  the  port  of  New  York 
and  from  any  part  of  the  port  when  on  a  voyage 
through  the  Ghite,  and  it  is  no  objection  to  a  re- 
covery of  half  pilotage  for  a  tender  and  refusal  of 
services  that  the  libel  avers  that  the  vessel  was  at 
the  time  of  the  tender  in  the  North  River  off  Ho- 
boken:  and  a  subsequent  change  of  voyage  or  fail- 
ure for  any  reason  to  attempt  to  pass  the  Gate  has 
no  effect  upon  the  right  of  the  pilot  to  compensa- 
tion.   The  Traveller,  6  Ben.  280. 

So,  the  duty  of  pilots  for  the  harbor  of  Boston  Is 
to  take  charge  of  a  vessel  subject  to  the  pilot  laws 
about  to  enter  that  harbor,  as  well  as  where  they 
are  bound  to  other  ports  that  must  be  reached  by 
using  the  channels  leading  directly  to  the  port  of 
Boston  as  when  bound  to  Boston;  and  they  are  en- 
titled to  their  fees  under  Mass.  Rev.  Stat.  chap.  88, 
when  they  seasonably  offer  their  services  to  such 
vessel  and  their  offer  is  refused.  Martin  v.  Hilton, 
9  Met.  871. 
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And  refusal  of  a  pilot  to  pilot  a  vessel  up  one  of 
the  branches  leading  from  Boston  across  the  mouth 
of  Charles  river,  on  account  of  which  the  master 
of  the  vessel  refuses  to  receive  the  pilot,  does  not 
affect  his  right  to  fees,  where  there  had  been  an^ 
unbroken  usage  of  the  pilots  in  Boston  harbor  ever 
since  the  erection  of  such  branches  to  pilot  vessels 
destined  to  places  or  wharves  of  the  branches 
either  to  the  lower  pier  of  the  draw  of  the  bridge . 
or  to  a  place  of  anchorage  in  the  stream  near  the 
draw,  and  there  leave  them  In  charge  of  their  mas- 
ter.   Hunt  V.  Carlisle.  1  Gray,  267. 

And  parol  evidence  that  the  harbor  of  Boston 
extends  only  to  the  mouths  of  the  rivers  emptying 
into  that  harbor,  and  that  the  usage  of  pilots  for 
the  last  forty  years  to  pilot  vessels  bound  to  towns 
upon  such  rivers  was  to  take  them  as  far  as  such 
mouths  and  leave  them,  is  admissible  In  an  action 
by  a  pilot  for  fees  agamst  the  master  of  a  vessel 
who  had  declined  to  receive  him  because  he  had 
declined  to  take  the  vessel  up  as  fares  the  master 
wished,  but  offered  to  carry  her  to  a  place  where 
she  might  take  a  river  pilot.  Martin  v.  Hilton,  9 
Met  871. 

So,  the  right  of  a  duly  licensed  pilot  for  the  port 
of  Wilmington  and  bay  of  San  Pedro  to  half  pilot- 
age for  services  tendered  and  declined  will  not  be 
denied  on  the  ground  that  the  vessel  was  not  bound 
for  and  did  not  enter  the  port  of  Wilmington  or 
the  bay  of  San  Pedro,  where  the  limits  of  the  bay 
of  San  Pedro  had  never  been  defined  by  any  com- 
petent authority,  and  the  port  of  Wilmington  had 
always  been  locally  known  and  regarded  as  one 
and  the  same,  and  Congress  had  given  unmistaka- 
ble evidence  that  it  regarded  them  as  identlcaU 
though  the  port  had  originally  been  known  as  the 
port  of  San  Pedro,  and  Its  name  and  the  name  of 
the  bay  had  been  changed  to  Wilmington.  Weldt 
V.  The  Howden,  89  Fed.  Rep.  877. 

And  a  claim  for  pilotage  of  a  ship  into  Wood*8 
Hole  by  one  whose  warrant  constituted  him  a 
branch  pilot  for  the  coast  of  Martha*s  Vineyard  and 
over  Nantucket  Shoals,  and  authorized  him  to  re- 
ceive fees  for  piloting  vessels  to  the  ports,  among 
others,  of  Holmes*  Hole  and  Falmouth.  Is  valid  un- 
der  a  statute  authoriziag  the  appointment  of  pilots 
for  the  several  harbors  and  coasts  of  the  state,  the 
port  of  Holmes*  Hole  being  in  the  town  of  Fal- 
mouth, as  the  ports  in  Falmouth  not  specially 
designated  as  attached  to  a  particular  district  may 
by  force  of  the  statute  be  assigned  to  such  pilots  as 
are  best  situated  to  serve  most  promptly  vessels 
belonging  or  bound  to  such  ports,  and  the  fact  that 
there  was  another  ship  harbor  In  that  town  does 
not  affect  the  case,  as  the  language  used  is  broad 
enough  to  include  all  its  ports.  Smith  v.  Swift,  8 
Met.  829. 

The  above  caselwasdestinguished  in  Winslow  v* 
Prince,  6  Cush.  860,  holding  that  a  warrant  appoint- 
ing a  branch  pilot  for  the  coasts  of  Nantucket  and 
Martha*s  Vineyard  and  over  Nantucket  Shoals  does 
not  since  the  enactment  of  Mass.  Stat.  1788.  chap. 
56,  confer  exclusive  right  to  such  pilotage  or  the 
right  to  fees  for  services  tendered  to  vessels  bound 
through  Vineyard  sound  and  over  the  shoals,  and 
refused,  on  the  ground  that  the  port  of  Falmouth 
in  question  in  that  case  was  not  specially  provided 
for  in  the  statute,  and  that  It  was  therefore  per- 
fectly competent  for  the  governor  to  appoint  the 
pilot  and  fix  his  fees. 
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that  she  cleared  and  sailed  from  Rosario,  in 
South  America,  and  that  when  laden  shediew 
about  164i  feet  of  water.  He  alleged  that  the 
vessel  was  partly  laden  with  coai  mined  in  the 
United  States.  He  denied  that  the  libel lant 
made  application,  either  to  him  or  to  fbe  mas- 
ter, after  the  vessel  was  loaded,  or  at  any  other 
time,  to  pilot  her  to  sea,  and  he  denied  that 


any  bill  for  pilotage  had  been  presented  to 
him.  lie  admitted  that  the  vessel  did  not 
take  a  pilot  on  the  voyage  from  Baltimore, 
mentioned  io  the  libel,  and  claimed  that  there 
was  no  obligation  on  her  part  so  to  do,  and 
that  a  pilot  was  not  needed.  He  set  up  that 
the  vessel  was  partly  laden  with  coal  mined  in 
the  United  States;  that  she  carried  twenty^flve 


VIIT.  Oultvard  bound  pUotage. 

Where  a  pilot  brings  a  ve^ssel  into  port  he  has  the 
•exclusive  right,  under  the  Georgia  statute,  to  take 
her  out,  and  no  other  pilot  can  be  employed  for 
that  service  unless  it  can  be  proved  to  the  satis- 
faction  of  tbe  commisaion  of  pilotage  that  the  one 
bringing  the  vessel  in  bad  misbehaved  while  in 
charge  of  her,  or  had  in  the  meantime  been  de- 
prived of  his  license  or  had  obtained  the  inward 
pilotage  against  the  right  of  some  other  pilot  first 
offering  his  services.    Meissner  v.  Stein,  73!  Ga.  284. 

A  pilot  craising  outside  the  bar,  who  tenders  his 
aervices  to  an  iooomlng  ship,  with  certain  excep- 
tions under  the  Georgia  statute,  is  entitled  to  com- 
pensation if  his  services  are  rejected,  and  should 
such  services  be  accepted  it  entitles  him  to  pilot 
her  out  again  or  to  recover  compensation  therefor, 
-except  in  cases  of  misbehavior,  revocation  of  li- 
cense, etc.    Meissner  v.  Stein,  72  Ga.  234. 

And  a  duly  licensed  pilot  who  brought  a  vessel 
into  port,  with  whom  tbe  master  arranged  to  meet 
him  at  a  certain  time  and  place,  from  whence  they 
were  to  go  together  on  board  and  he  was  to  pilot 
her  out,  makes  a  proper  tender  of  servicea,  so  as  to 
entitle  him  to  pilotage  fees  as  outward  pilot,  where 
he  presented  himself  at  the  time  and  place  ap- 
pointed, though  the  master  did  not  then  appear 
but  went  on  board  his  vessel  and  put  to  sea  with- 
out a  pilot.  The  Francisco  Garguilo,  14  Fed.  Uep. 
486. 

And  a  pilot  hired  by  tbe  month  to  serve  as  pilot 
between  the  ports  of  San  Francisco  and  Portland, 
who  goes  on  board  upon  pilot  ground  and  pilots 
the  vessel  out  to  sea,  may  be  considered  as  first 
offering  his  services  to  thefship  so  as  to  prevent  the 
recovery  of  another  pilot  for  services  offered  and 
refused,  though  the  latter  tendered  such  services 
hetore  the  former  went  on  board.  Tbe  Panama, 
Deady,  27. 

It  is  the  duty  of  a  pilot  who  is  to  pilot  a  vessel  out 
to  sea  to  be  on  band  at  high  water  on  the  morning 
of  the  day  she  is  to  start,  however,  and  a  vessel  of 
4]eep  draught  in  shallow  water  is  not  bound  to  wait 
for  him,  and  where  he  mistakes  tbe  hour  of  high 
water  and  is  left,  he  is  not  entitled  to  compensa- 
tion.   The  Ocean  Express,  22  Fed.  Rep.  176. 

And  a  licensed  pilot  approaching  the  master  of  a 
Teesel  at  the  customhouse  where  he  was  engaged 
in  clearing  his  ship  and  inquiring  if  he  wanted  a 
pilot,  to  which  he  answered  ''I  donH  know,^*  does 
DOt  constitute  a  speaking  of  the  ship  within  the 
meaning  of  Cal.  Pol.  Code,  6  2466,  providing  that 
when  a  vessel  is  spoken  Inward  or  outward  tx>und 
and  the  services  of  a  pilot  are  declined  half  pilot- 
age shall  be  paid.  Tbe  Australian,  36  Fed.  Rep.  332. 

And  a  conversation  between  the  master  of  a  ves- 
sel and  a  pilot,  which  was  half  Jocular,  conveying 
the  impression  that  the  pilot  was  teasing  the  mas- 
ter respecting  the  question  of  pilotage,  in  which 
the  master  answered  in  the  same  vein  saying,  '*! 
will  take  you**  when  he  knew  that  the  pilot  per- 
sonally would  not  go,  does  not  sbow  a  refusal  to 
take  a  pilot  which  will  warrant  a  claim  of  eompul- 
aory  pilotage.  The  Harriet  S.  Jackson,  82  Fed. 
Bep.  110. 

So,  a  duly  commissioned  pilot  who  tenders  his 
services  to  a  shipmaster  outside  the  harbor  to  bring 
bis  vessel  into  port,  which  services  are  declined  and 
paid  for,  is  entitled  to  recover  under  Gku  act  1799 
(Cobb*s  Digest,  87),  providing  that  all  vessels  enter- 
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ing  and  clearing  within  tbe  state  shall  pay  rates  of 
pilotage  if  a  pilot  is  offered,  and  giving  preference 
to  the  pilot  bringing  in  the  ship  to  carry  the  same 
out,  where  he  again  tenders  his  services  to  the  mas- 
ter to  take  the  vessel  out  of  port,  wbicb  services 
the  master  declines,  and  refuses  to  pay  fees  there- 
for.   Wright  V.  Lake,  75  Ga.  219. 

In  that  case,  Thompson  v.  Spraigue,  69  Ga.  409, 
47  Am.  Rep.  760,  Hupra,  VII.  d,  was  explained 
and  distinguished,  the  court  saying  that  in  that 
caseall  that  was  decided  was  that  the  pilot  first  of- 
fering bis  services  and  who  was  refused  upon  the 
arrival  of  the  vessel  in  port  could  recover  the  full 
rates  of  pilotage  established  by  law,  and  that  what 
was  said  as  to  the  policy  of  the  law  was  by  way  of 
argument. 

A  pilot  who  brings  a  wrecked  British  vessel  into 
port,  which  was  libeled  in  admiralty  and  sold  under 
a  decree  to  which  be  was  a  party,  and  after  tbe  sale 
refitted  by  tbe  i/urchaser  and  her  name  and  na- 
tionality changed,  who  offers  his  services  to  carry 
her  out  to  sea,  which  were  declined,  however,  is  not 
entitled  to  fees  on  the  ground  of  such  tender  and 
refusal,  under  the  Georgia  statute  providing  that 
tbe  pilot  who  brings  in  a  vessel  is  first  entitled  to 
take  her  out,  as  she  was  not  the  same,  but  a  new, 
vessel.    Meissner  v.  Stein,  72  Ga.  284. 

In  Wright  v.  Lake,  75  Ga.  219,  Meimner  v.  Stein, 
72  Ga.  234,  was  distinguished  and  explained,  the 
court  saying  that  the  facts  were  essentially  different 
from  the  facts  in  the  case  under  consideration,  and 
tbat«  however  much  the  argument  may  appear  to 
fit  tbe  facts  of  the  case  being  considered,  it  is  not 
binding  as  a  decision. 

IX.  Ti)  whom  and  what  the  llabUity  attachee. 

The  person  or  thing  to  which  liability  for  com- 
pulsory pilotage  attaches  depends  largely  upon  the 
statute  under  which  it  is  claimed,  and  under  the 
different  provisions  of  such  statutes  tbe  master, 
owner,  agent,  consignee,  and  the  vessel  itself,  have 
been  respectively  held  liable. 

Thus,  Cal.  act  May  20, 1861,  declaring  that  when  a 
vessel  is  spoken  by  a  pilot  and  his  services  are  de- 
clined he  shall  be  entitled  to  one  half  pilotage  fees, 
creates  a  legal  liability  against  the  vessel,  her  mas- 
ter, and  owners  for  such  fees.  Pacific  Mail  8.  S. 
Co.  V.  Joliffe,  69  D.  8.  2  Wall.  450, 17  L,  ed.  805. 

And  the  owners  of  a  vessel,  as  well  as  the  master 
thereof,  are  liable  to  pay  pilotage  fees  to  a  pilot 
who  duly  offered  to  pilot  the  vessel  into  Boston 
harbor  under  Mass.  Rev.  Stat.  chap.  82,  and  the  rule 
of  the  commissioners  of  pilots  thereunder,approved 
and  published  as  required  by  the  act  of  1885,  chap. 
49,  6  4,  as  that  statute  and  the  rules  thereunder 
were  not  repealed  by  the  act  of  Feb.  20, 1838,  the 
tenor  and  effect  of  which  were  to  revise  and  mod- 
ify subsisting  laws  substituting  tbe  new  for  the  old 
and  preserving  everything  as  it  was  before,  except 
where  specially  altered.  Hunt  v.  Mickey,  12  Met. 
346. 

And  a  master  of  a  ship  when  acting  within  the 
scope  of  his  authority  is  the  agent  of  tbe  owner, 
and  his  act  of  rejedting  the  proffered  services  of  a 
pilot  is  the  act  of  the  owner  wbioh  will  render  him 
responsible  for  the  pilot's  fe«^,  under  Ga.  Code, 
S  1612,  providing  for  such  payment  to  the  first  pilot 
offering  his  services  and  refused.  Thompson  v. 
Spraigue,  69  Ga.  409, 47  Am.  Rep.  760. 

So,  one  whose  duties  were  to  discharge  a  vessel  in 
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tons  or  more  at  the  bottom  of  her  hold,  the 
balance  of  her  cargo  being  lumber;  and  that 
both  the  coal  and  lumber  had  been  shipped  in 
the  usual  way.  He  claimed  that  the  vessel  was 
exempt  from  all  pilotage  charges.  He  denied 
that  the  coal  was  shipped  for  the  purpose  of 
evading  the  pilot  laws,  and  claimea  that  there 
was  no  ground  upon  which  any  claim  for 
pilolaee  could  be  lawfully  made.  The  case 
came  on  to  be  regularly  heard,  when  quite  a 
number  of  witnesses  were  examined  in  open 
court,  all  of  the  testimony  l^eing  set  out  in  the 
record.  The  district  judge  entered  a  decree  in 
favor  of  the  libellant  for  the  sum  claimed,  to- 

§  ether  with  the  costs  of  the  suit  From  that 
ecree  this  appeal  was  sued  out. 
The  decision  of  the  questions  raised  by  the 
assignment  of  errors  depends  upon  the  mean- 
ing of  the  amendment  to  the  Maryland  Code, 
set  forth  in  the  libel, — upon  its  proper  con- 
struction. There  is  no  material  conflict  in  the 
testimony,  and  no  trouble  as  to  the  facts.  The 
case  is  so  clearly  stated  in  the  opinion  filed  by 
Judge  Morris  in  the  court  below,  and  the  con- 


struction he  gives  the  legislation  in  Question 
coincides  so  fully    with   the  conclusion    we 
reach,  that  we  deem  it  eminently  proper  to 
adopt  his  views  as  the  judgment  of  this  court. ' 
We  quote  from  his  opinion,  as  follows: 

"The  legislature  of  Maryland,  by  the  amend- 
ment to  the  pilot  laws  contained  in  the  act  of 
1896  (chap.  40),  did  not  intend  to  exempt  all 
American  vessels  bound  to  or  frdm  Baltimore, 
engaged  in  foreign  commerce,  from  the  pay- 
ment of  pilotage,  but  only  those  laden  m 
whole  or  in  part  with  coke  or  coal  mined  in 
the  United  States.  The  exemption  obviously 
was  intended  as  a  relief  or  encouragement  to 
the  coal  trade.  Being  a  statute  to  affect  trade 
emd  commerce,  it  should  receive  a  sensible 
construction,  looking  to  its  object.  It  was  in- 
tended to  continue  to  the  pilots  their  statutory 
fees  for  compulsory  pilotage,  unless  the  fact 
>f  the  cargo  wnico  ine  vessel  was  carrying 
made  it  an  advantage  to  the  coal  trade  to  ez- 
^pt  her.  It  would  seem,  therefore,  that  to 
hold  that  putting  on  board  a  few  bushels  or  a 
few  tons  of  coal  gratifies  the  law  is  to  defeat 


8  foreign  port  and  enter  her  at  the  oustoms  and 
oolleot  the  freiirht  and  obtain  a  cargo  and  clear  the 
vessel  under  directions  from  the  owners  is  a  con- 
Blflrnee  within  the  meanlnir  of  N.  Y.  Pilot  Laws  1857, 
chap.  243,  p.  60e.  providing  that  pilotage  shall  be 
paid  by  the  master,  owners,  or  consignees  where 
the  master  refuses  totalEe  a  pilot  upon  coming  into 
the  port  of  New  York  by  way  of  Sandy  Hook.  Gil- 
lespie V.  Winberg,  4  Daly,  818. 

And  a  ship  broker  who  had  procured  a  cargo  for 
a  vessel  and  cleared  her  at  the  customhouse  for  a 
foreign  port,  where  she  took  in  a  cargo  and  re- 
turned with  a  cargo  consigned  to  a  third  person, 
the  captain  reporting  to  such  ship  broker,  who  col- 
lected the  freight  and  paid  the  bills  for  the  vessel 
and  cleared  her  for  another  voyage,  is  the  con- 
signee of  the  vessel,  within  the  meaning  of  that  act,, 
who  is  bound  to  pay  in  such  case.  Gillespie  v.  Wlnl 
berg,  4  Daly,  818. 

To  charge  a  person  in  the  capacity  of  agent  with 
half  pilotage  for  tender  and  refusal  of  the  services 
of  a  pilot,  however,  it  is  at  least  necessary  to  show 
that  he  had  some  connection  with  the  vessel,  and  a 
tender  is  not  good  where  it  was  made  to  one  who 
was  not  the  consignee  of  the  vessel  and  did  not  act 
for  her  under  any  general  employment,  or  collect 
her  freight,  or  appear  to  be  in  any  way  connected 
with  her.    Mason  v.  Ingraham,  6  Ben.  81. 

And  the  sum  of  IQs.  and  6d.  a  day  due  to  a  pilot 
under  the  merchant's  shipping  act  of  1854,  fi  367, 
over  and  above  his  pilotago,  where  without  his  con- 
sent he  is  taken  out  to  sea  beyond  the  pilotage  lim- 
its, is  not  pilotage  which  can  be  recovered  of  the 
ship's  broker  under  S  0068  of  that  act  providing  that 
a  ship's  broker  at  the  port  where  the  services  of  a 
pilot  are  obtained  shall  be  liable  to  pay  pilotage 
dues  for  her.  Morteo  v.  Julian.  L.  EL  4  C.  P.  Div. 
a«,  48  L.  J.  M.  C.  N.  S.  1»,  41  L.  T.  N.  S.  71. 

The  consignee  under  N.  Y.  Pilot  Act  1868,  chap. 
4ifl7,  §  18,  as  amended  by  the  act  of  1857,  providing 
that  pilotage  shall  be  pasrable  by  the  master,  owner, 
consignee,  or  agent  clearing  the  vessel,  where  the 
master  refuses  to  take  a  pilot  upon  coming  Into  the 
port  of  New  York  by  way  of  Sandy  Hook,  is  the 
consignee  of  the  vessel,  and  not  of  the  goods  with 
which  she  is  laden.  Gillespie  v.  Winberg,  4  Daly, 
818. 

So,  a  claim  by  a  pilot  under  a  state  statute  for 
half  pilotage  as  compensation  for  tendering  his 
services  to  pilot  a  ship  out  of  a  harbor,  which  were 
refused,  is  a  claim  for  pilotage  which  by  the  gen- 
eral maritime  law  is  a  lien  upon  the  vessel,  and  may 
89L.R.  A. 


be  enforced  by  action  in  admiralty.  The  Califor- 
nia, 1  Sawy.  468;  The  America,  1  Low.  Dec.  176. 

Or  by  a  libel  in  rem.  The  Edith  Ck>dden.  25  Fed. 
Rep.  511:  The  Alzena,  14  Fed.  Rep.  175;  The  William 
Law,  14  Fed.  Rep.  702. 

And  the  lien  of  a  pilot  upon  a  vessel  for  pilotage 
is  not  lost  by  taking  a  note  therefor,  where  it  was 
with  the  ezpref«  understanding  that  he  would  not 
receipt  the  bills  and  would  not  give  up  the  lien 
unless  the  note  was  paid.  The  Pirate,  82  Fed.  Rep. 
486. 

And  a  statute  giving  a  pilot  a  Hen  on  a  vessel  for 
his  fees  does  not  take  away  his  right  of  action 
against  the  master  tberefor.  Perkins  v.  0'Mabo> 
ney,  181  Mass.  546. 

So,  a  claim  for  half  pilotage  within  the  Oregon 
statute  for  services  offered  and  refused  stands,  so 
far  as  the  remedy  is  concerned,  upon  the  same 
footing  as  an  ordinary  claim  for  pilotage,  and  the 
right  to  a  lien  upon  the  vessel,  therefore,  is  not  af- 
fected by  the  fact  that  the  consignee  of  the  ship  it 
made  expressly  liable  in  case  the  master  omits  or 
refuses  to  pay.  The  Gtoorge  H.  Wright,  Deady,  601. 

The  right  of  a  pilot  under  the  general  maritime 
law  to  a  lien  upon  a  vessel  for  his  services  actually 
rendered,  however,  does  not  extend  to  a  Hen  for 
compensation  provided  by  statute  for  services 
tendered  and  refused.  The  Roliert  J.  Mercer,  1 
Sprague,  284. 

In  The  America,  1  Low.  Dec.  176,  The  Robert  J. 
Mercer,  1  Sprague,  285,  was  distinguished  upon  the 
ground  that  in  that  case  the  law  expressly  or  by 
Implication  denied  the  right  to  alien. 

And  to  make  pilotage  a  charge  upon  the  ship 
Itself  or  upon  the  owners  there  must  be  an  express 
or  implied  contract  with  the  owner  or  with  his 
authorized  agent,  and  It  cannot  be  done  where  the 
pilot  was  engaged  by  wrongdoers  or  usurpers  of 
the  command  of  the  ship.  The  Anne,  1  Mason,  6U6. 

And  the  master  of  a  vessel  has  no  lien  thereon  for 
his  services  as  such,  and  where  be  also  serves  Id 
the  capacity  of  pilot  he  has  no  lien  upon  the  ves- 
sel for  his  services  as  pilot.  The  Bolian.  1  Blss.  8SL, 
Reversing  1  Bond,  267. 

A  person  who  acts  as  master  and  pilot  of  a  ves- 
sel has  no  lien  for  his  services  upon  the  vessel  for  a 
fund  derived  from  its  sale  for  his  entire  wages 
as  master  and  pilot  or  for  any  part,  where  there 
has  been  no  segregation  of  the  amount  due  In  the 
different  capacities.  The  Willamette  Valley,  75 
Fed.  Rep.  888. 

But  one  who  engages  and  ships  on  a  vessel  as  a 
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the  law  in  both  these  respects.  It  deprives  the 
pilots  of  their  fees,  and  does  not  benefit  the 
coal  trade.  In  the  present  case  a  vessel  of 
657  tons  was  chartered  to- take  a  full  and  com- 
plete cargo  of  spruce  Iuml)erto  South  America, 
but  the  owners  reserved  the  privilege  of  putting 
some  coal  on  board  as  part  of  her  ballast. 
They  bought  twenty -five  tons  at  a  cost  of  |55, 
and  put  it  in  the  hold  as  ballast.  The  pilotage 
fees  amount  to  $S2.50.  The  agent  of  the  own- 
ers confesses  that  the  incidental  advantage  of 
escaping  pilotage  was  a  motive,  but  states  that 
he  had  also  the  wish  to  try  the  market  for  coal 
at  the  vessel's  port  of  discharge,  never  having 
before  made  a  shipment  there.  Obvious] v  the 
owners  could  not  lose,  for  they  would  be 
gainers  even  if  they  had  to  throw  the  coal 
overboard.  I  think,  to  be  entitled  to  exemp- 
tion, the  vessel's  cargo  must,  in  some  substan- 
tial proportion,  consist  of  coal  or  coke,  and 
that  this  vessel  was  not  in  part  laden  with  coal, 
in  any  fair  commercial  sense.  It  is  not  suffi- 
cient, in  my  opinion,  to  entitle  the  vessel  to 
exemption,  if  the  quantity  is  of  no  commer- 


cial value  as  a  shipment.  Legislation  with  re* 
gard  to  commercial  matters  should  be  con- 
strued, if  the  language  will  permit,  so  as  to 
give  effect  to  the  scheme  which  it  is  apparent 
the  lawmakers  had  in  mind;  and  it  cannot  be 
supposed  that  when  the  legislature  of  1896 
amended  a  general  law,  intended  to  provide 
for  the  support  of  pilots,  by  introducing  into 
it  an  exemption  in  favor  of  vessels  carrying 
coal,  they  intended  to  leave  the  law  in  such  a 
state  that  it  would  deprive  the  pilots  of  their 
support  without  benefiting  the  coal  exporting 
trade.  It  is  urged  against  the  proposed  con- 
struction that  it  will  become  a  matter  of  doubt 
and  dispute,  as  to  every  vessel  which  has  any 
coal  aboard,  whether  or  not  it  is  sufficient  to 
enable  her  to  saj  that  she  is  laden  in  part  with 
coal.  But  this  is  a  difficulty  which  attaches  to 
all  similar  legislation.  It  must  be  determined 
by  considering  all  the  circumstances  by  which 
reasonable  men  would  be  controlled  in  similar 
business  transactions.  If  the  legislature  has 
failed  to  establish  a  definite  criterion  which  can 
be  applied  with  certainty,  all  that  can  be  done 


pflot.  and  not  In  the  charaoterof  master,  is  entitled 
to  a  lien  upon  the  vessel  for  hts  oompeneatlon, 
where  the  captain  and  hia  agent  performed  all  the 
duties  of  master,  tbouyh  he  did  not  come  on  board 
and  the  duties  of  navigating  were  performed  by 
the  pilot.    The  Atlas,  i2  Fed.  Rep.  7S8. 

X.  The  amount  or  rate. 

Gompulsory  pilotage  being  purely  a  statutory 
matter,  the  rate  obarged  therefor  is  always  fixed 
by  statute  or  under  statutory  authority. 

The  computation  of  pilotage  at  certain  rates  per 
foot  according  to  the  draft  of  the  vessel,  and  tbe 
computation  for  tbe  fractions  of  a  foot,  are  not 
prohibited,  and  the  usual  practice  to  make  a  rest 
at  the  half  foot  and  compute  the  rates  according  to 
the  even  foot  or  half  foot,  whichever  is  nearest 
the  actual  draft,  is  recommended  by  its  practical 
ooDveuience.    The  France,  50  Fed.  Bep.  126. 

And  N.  Y.  Laws  1858.  chap.  467,  providing  a  com- 
pensation to  be  added  to  pilotage  for  detention  at 
the  wharf  or  in  tbe  harbor,  etc.,  and  fixings  certain 
compensation  for  services  rendered  by  pilots  for 
removing  or  transporting  vessels  in  the  hartx>r  of 
New  YorlE,  and  providing  additional  compensation 
for  pUotage  In  tbe  winter,  is  not  superseded  by  N. 
Y.  Laws  1884,  chap.  00,  in  regard  to  the  fees  of 
pilots  for  piloting  inward  and  outward  bound  ves- 
sela.    The  France,  fiO  Fed.  Bep.  125. 

So,  an  act  providing  for  pilotage  and  rates  to  be 
paid  pUots,  and  declaring  tbat  the  several  boards 
of  pilot  commissioners  for  the  several  ports  of  the 
state  are  to  determine  the  rate,  is  not  objectionable 
aa  a  delegation  to  an  Inferior  body  of  the  power  del- 
egated to  the  lesrislature  by  Congress,  such  power 
being  local  in  cbaracter,  and  not  national.  Tbe 
Gbaae,  14  Fed.  Rep.  864. 

And  Fla.  act  March  7. 1810,  authorizing  pilot 
commissioners  to  determine  the  rates  of  a  pilotage 
which  should  be  paid  by  any  vessel  at  other  ports, 
authorlaes  them  to  determine  also  what  rate  shall 
be  paid  by  a  vessel  spoken  by  a  pilot  which  does 
not  accept  services,  the  liability  for  whicb  is  pro- 
vided for  by  a  statute  previously  existing.  The 
Chase,  14  Fed.  Bep.  854. 

Bo,  pilots  licensed  for  the  port  of  New  York  by 
state  authority  are  entitled  to  off-shore  pilotage 
where  tbey  comply  with  the  regulations  prescribed 
by  tendering  their  services  at  sea  to  vessels  about 
to  enter  that  port,  provisions  therefor  being  within 
the  limits  of  state  Jurisdiction.    Cisco  v.  Boberts, 
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But  a  New  Jersey  pilot  wbo  boarded  a  vessel 
bound  to  New  York  some  80  miles  soutbeast  from 
Bamegat,  but  wbo  went  to  bed  and  was  waked 
when  Sandy  Hook  ligbt  bove  in  sight,  and  then 
first  took  cbarge  as  pilot,  taking  the  vessel  into 
harbor,  is  entitled  to  inshore  pilotage  only.  The 
Alaska.  8  Ben.  801. 

Labor  performed  and  services  rendered  by  a 
pilot,  consisting  only  of  such  acts  as  tbe  duty  of  a 
pilot  demands,  and  requiring  tbe  peculiar  knowl- 
edge of  a  pilot  as  to  the  depth  of  water  and  the  rise 
andstrengtb  of  tbe  tides  and  themanagementof  the 
vessel,  must  be  considered  as  pilotage  services,  and 
not  as  salvage  services,  tbough  tbe  vessel  was  in 
distress  and  his  exposure  was  unusual  and  the  risk 
more  tban  ordinary;  but  extra  compensation  may 
be  made  him  by  tbe  allowance  of  extra  pilotage. 
Tbe  Grid.  21  Fed.  Bep.  428. 

But  extra  compensation  will  not  be  allowed  a 
pilot  because  be  had  encountered  danger  in  board- 
ing the  veStol  piloted,  or  because  there  was  but 
little  water  under  her  keel.  The  Grid,  21  Fed.  Rep. 
423. 

A  pilot  whose  services  were  those  of  a  pilot  only 
is  not  entitled  to  additional  compensation  unless 
in  boarding  tbe  sbip  or  while  on  her  he  personally 
incurred  extraordinary  danger  and  risk,  whether 
or  not  his  services  saved  the  vessel  from  great  peril. 
The  G.  D.  Bryant,  10  Fed.  Bep.  808. 

And  a  pilot  going  upon  a  vessel  when  the  weather 
was  calm  and  tbe  sea  was  smooth  and  there  was  a 
thick  fog,  while  the  vessel  was  grounded  upon  a 
sand-bar,  wbo  leaves  her  until  tbe  tide  rises  and 
tbe  wind  freshens  wben  she  rubs  across  tbe  sand 
into  deep  water  and  is  afterwards  carried  out  to 
sea  where  she  remains  until  daylight,  wben  be 
pilots  her  over  the  bar  where  she  is  taken  in  tow 
by  a  tug,  tbere  being  at  no  time  any  probability  of 
her  going  to  pieces,  does  not  incur  extraordinary 
danger  and  risk  which  will^entitle  him  to  additional 
compensation.    Tbe  C.  D.  Bryant,  18  Fed.  Bep.  608. 

Penalties  imposed  by  52  Geo.  HI.  SU,  providing 
for  forfeiture  of  double  tbe  sum  which  would  have 
been  demanded  for  tbe  pilotage  of  a  vessel  and 
tbe  f  urtber  sum  of  £6  for  every  SO  tons  burden 
thereof  for  neglect  or  failure  to  take  a  pilot  on 
board  on  arriving  at  Dungeness,  are  to  be  calcu- 
lated on  a  sbip  bound  for  the  river,  not  on  pilotage 
due  from  Dungeness,  but  on  that  which  would  be 
due  on  tbe  sbip  arriving  at  ber  ultimate  place  of 
destination  in  the  river.  Mackie  v.  Landon,  1 
Marsh,  586,  6  Taunt.  256.  F.  H.  B. 
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is  to  apply  a  reasonable  one.  It  is  a  matter  of 
common  kno'wledge  in  the  port  of  Baltimore 
that  coal  is  usually  shipped  in  full  cargoes,  but 
it  is  also  a  fact  that,  for  long  voyages,  coal  is 
sometimes  too  weighty  if  the  vessel  is  filled 
full,  and,  therefore,  lighter  cargo  is  used  to 
fill  up  the  vessel.  It  is  not  improbable  that  it 
was  for  this  reason  that  the  legislature,  intend- 
ing to  favor  tbe  coal  trade,  provided  that  ves- 
sels should  be  exempt  even  when  not  fully 
laden  with  coal.'  and  that  it  should  be  held  to 
be  essential  to  entitle  a  vessel  to  the  exemption 
that  she  should  be,  in  a  commercial  sense,  a 
coal-laden  vessel,  carrying  a  reasonable  quan- 
tity to  constitute  a  cargo,  looking  to  her  ca 
pacity  and  the  voyage  she  is  to  sail.  In  the 
present  case,  at  all  events,  it  seems  to  me  clear 
that  one  car  load  of  coal,  belonging  to  the 
owners  and  of  less  value  than  the  pilot  fees, 
dumped  as  ballast  into  the  hold  of  a  large  ves- 


sel, which  was  under  charter  to  carry  a  com- 
plete cargo  of  lumber,  is  not  a  substantial  part 
of  her  cargo,  but  is  an  attempt  to  evade  the 
law.  The  other  points  are  not  strongly  in- 
sisted upon,  and  I  think  could  hardly  consti- 
tute a  good  defense.  The  statute  obviously 
contemplates  that  the  consignee,  as  well  as  the 
vessel's  owner,  shall  be  liable.  It  seems  to  me 
that  the  offer  of  a  pilot  was  made  in  good 
faith.  It  was  made  by  a  pilot  who  was  com- 
petent and  qualified  to  take  the  vessel  himself, 
and  the  offer  was  declined  solely  and  openly 
upon  the  ground  that  the  vessel  was  not  re* 
quired  to  take  a  pilot  because  she  had  on  hoard 
a  cargo  partly  of  coal.  The  issue  was  intended 
to  be  raised,  and  it  seems  to  me  that  it  was  dis- 
tinctly raised,  and  that  what  took  place  was  an 
offer  and  a  refusal.  I  shall  sign  a  decree  for 
the  libellant." 

The  decree  appealed  from  is  affirmed. 
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!•  The  Qse  of  the  same  poles  by  a  tele- 
phone company  and  an  electric  rail- 
x^ad  company  at  the  request  of  the  municipal 
authorities  ts  not  unlawful  when  It  is  not  shown 
to  b^  necessarily  attended  witb  increased  danij^er. 

2*   Ne^Ui^nce    is    a    qnestlon  of  fact 

which  cannot  be  reviewed  on  appeal  unless  the 
trial  court  failed  to  apply  the  correct  standard 
of  duty  or  violated  some  rule  or  principle  of  law 
applicable  to  the  facts  as  found. 

8«  A  telephone  company  may  require 
its  lineman  to  inspect  and  test  for 
himself  the  Ruy  wires  or  circuit  breakers  of 
an  electric  railroad  company  which  uses  the  same 
poles  that  are  used  by  the  telephone  company, 
when  it  furnishes  him  with  suitable  appliances 
for  that  purpose,  and  be  knows  that  there  are  no 
other  persons  employed  to  do  such  testingr. 

4.  The  riffht  of  a  telephone   lineman 

to  assume  that  an  electric  railroad  company  has 
used  suitable  and  safe  appliances  to  prevent  tbe 
escape  of  electricity  from  Irs  main  or  trolley 
wire  to  the  guy  wires  does  not  excuse  him  from 
ezerclsin fir  proper  care  to  prevent  injury  when 
he  knows  as  a  fact  that  the  wires  are  not  safe. 

6*  Errors  in  ruUn^s  which  could  not 
affect  'the  trial  or  decision  willj  not  be  preju- 
dicial. 

(November  80, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the    Superior    Court   for   New    Haven 
County  awarding  him  nominal  damages  only 

NOTS.— As  to  liabilities  for  injuries  by  electric 
wires  in   hiffhways,  see  note  to  Denver  ConsoL 
Electric  Co.  v.  Simpson  (Colo.)  81L.  B.  A.  566. 
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in  an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  his  iotestate. 
Affirmed. 

Deceased  was  in  the  employ  of  the  defend- 
ant telephone  company  as  a  lineman.  The 
city  of  Meriden  had  requested  the  telephone 
company  and  the  Meriiien  Electric  railroad 
company  to  use  one  line  of  poles  through  cer- 
tain streets.  The  wires  of  the  street  railway 
company  were  kept  in  place  l)y  euy  wires  at- 
tached to  telephone  poles  an3  ^  containing 
circuit  breakers  which  if  in  good* order  were 
sufficient  to  prevent  the  passage  of  electricity 
to  tbe  poles.  Deceased  was  engaged  in  remov- 
ing a  wire  from  one  of  the  poles  and  stood  on 
tbe  grc^nd  drawing  it  toward  him  and  coiling 
it.  The  result  of  that  action  would  be  to  cause 
the  wire  when  it  dropped  from  the  last  cross 
arm  to  fall  directly  over  one  of  the  guy  wires 
which  deceased  Lad  been  warned  was  unsafe. 
The  safety  of  the  wire  could  be  tested  by  con- 
necting it  with  the  ground  by  means  of  another 
wire  when  if  it  was  unsafe  the  electricity  would  • 
cause  flashes  at  the  point  of  connection.  Line- 
men had  the  facilities  for  doing  such  testing 
and  were  supposed  to  do  it.  When  the  wire 
which  deceased  was  coiling  fell  across  the  guy 
wire  he  immediately  fell  to  the  ground  and 
died  within  a  few  minutes. 

Further  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  James  P.  Pisott  and  Cornelius 
J.  Danahery  for  appellant: 

Delaney's  death  was  caused  bv  the  exercise 
of  a  power  not  authorized  to  the  defendants  by 
law,  and  this  conduct  of  tbe  defendants  directly 
contributed  to  his  death. 

If  a  man  while  violating  the  law  receives  an 
injury  due  directly  to  his  own  law-violating  he 
cannot  recover  for  such  injury. 

Broschart  v.  Tuttle,  59  Conn.ll,  11  L.R.A.88. 

The  converse  of  this  ought  to  be  true. 

The  question  of  negligence  and  of  contribu- 
tory negligence  is  one  of  fact  and  final  unless 
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it  appears  from  the  record  that  some  erroneous 
staoaard  of  duty  was  applied  Id  reaching  such 
a  determination. 

Dufidon  V.  New  Y&rk,  N.  H.  d  H,  R.  Co.  67 
Conn.  266. 

In  any  given  state  of  facts  the  law  prescribes 
the  duty. 

Schoonmaker  v.  Albertson  dk  D.  Maeli.  Co,  51 
€onn.  393;  Nolan  v  New  York,  N  H,  dt  H.  R. 
Co.  53  Conn.  471;  Fdrrell  v.  Waterhury  Horse 
B.  Go.  60  Conn.  244:  Morrissey  v.  Bridgeport 
Traction  Co,  68  Conn.  215;  Hayden  v.  AUyn, 
-55  Conn.  289. 

Duty  is  not  an  issuable  fact,  it  is  a  conclusion 
of  law. 

Attoood  V.  Welton,  57  Conn.  622. 

If  the  court  rpquired  of  the  defendant  a 
bibber  degree  of  care,  or  of  the  plaintiff  a 
lesser  degree  of  care,  than  the  law  requires,  in 
either  case  there  is  a  question  of  law. 

Morrusey  v.  Bridgeport  Traction  Co.  68 
Conn.  215;  McAdam  v.  Central  R.  dt^Electric 
Co.  67  Conn.  447. 

If  it  was  the  duty  of  the  trolley  company  to 
provide  proper  circuit-breakers,  and  to  so 
supervise  its  lines  that  such  circuit-breakers 
should  be  known  to  perform  the  functions  for 
which  they  were  used,  then  the  failure  of  the 
trolley  company  to  perform  this  duty  was  the 
failure  of  the  telephone  company. 

DriecoU  v.   Nonotch  <&  W.  R.  Co.  65  Conn. 

The  defendants  are  liable  for  want  of  or- 
dinary care  unless  the  proximate  negligence 
of  the  plaintiff  materially  contributes  to  the 
injury. 

NetD  Haven  8.  B.  d  Transp.  Co.  v.  Vander- 
biU,  16  Conn.  421;  lOell  v.  New  York  <&  N,  H. 
R.  Co.  27  Conn.  406,  71  Am.  Dec.  78; 
WiUiams  v.  Clinton,  28  Conn.  267. 

The  negligent  act  or  omission  of  the  plaintiff 
must  operate  as  a  proximate  cause  of  the  injury 
and  not  merely  as  a  condition. 

Smithwick  V.  Hall  <&  U.  Co.  59  Conn.  271. 12 
L.  R.  A.  279;  McElligott  v.  Randolph,  61  Conn. 
157. 

Delaney  never  stipulated'  with  the  trolley 
•company  to  assume  risks  arising  from  the  neg- 
ligence of  its  employees. 

Zeiglerv.  Banbury  db  N.R.  Co.  52  Conn,  555. 

A  railroad  company  entering  into  contract 
relations  with  another  company,  by  which  the 
safety  of  its  own  passengers  may  be  affected, 
will  be  held  to  have  made  the  other  company 
Its  own  agent  in  this  respect. 

Murray  v.  Lehigh  Valley  R  Co.  66  Conn.  512, 
^  L.  R,  A.  539. 

It  is  not  necessary  In  all  cases  to  make  two 
parties  liable  as  joint  tortfeasors  that  there 
must  be  some  concert  of  action  between  them 
io  causing  the  injury,  or  some  common  duty 
resting  upon  them  which  both  have  violated. 

Carstesen  v.  Stratford,  67  Conn.  436. 

The  defendants  were  liable  as  joint  tortfeas- 
ors, for  the  injuries  to  Delaney,  resulting  in  his 
death,  because  they  were  at  paid  time  and  place 
jointly  u?ing  and  employing  their  poles  and 
wires  without  legislative  authority. 

Broschart  v.  Tvttle,  59  Conn.  1,  11  L.  R.  A. 
58;  Slater  v.  Mesereau,  64  N.  Y.  188;  Colegrove 
v.  New  York  d  N.  H.  R.  Co.  20  N.  Y.  492.  75 
Am.  Dec.  418;  Cincinnati  Street  R.  Co.  v. 
Murray,  58  Ohio  St.  570,  30  L.  R  A.  508; 
e9  L.  R.  A. 


Southwestern  Teleg.  dt  Teleph  Co.  v.  Robinson, 
2  U.  S.  App.  205, 16  L.  R.  A.  545, 50Fed.Rep. 
810,  1  C.  C.  A.  684;  Ahern  v.  Oregon  Teleph, 
<&  Teleg.  Co.  24  Or.  276,  22  L.  R.  A.  635;  JacA- 
sonviUe,  T.  d  K.  W,  R,  Co.  v.  Peninsular  Land, 
Transp.  d  Mfg.  Co,  27  Fla.  1,  17  L.  R.  A.  34, 
and  notes. 

Where  an  act  is  unlawful  in  itself  the  wrong- 
doer will  be  held  responsible  although  other 
causes  may  have  subsequently  contributed  in 
producing  the  injury. 

Weick  V.  iMnder,  75  111.  96;  Congrete  v. 
Morgan,  18  N.  Y.  84,  72  Am.  Dec.  495;  Nolan 
V.  New  York  N,  H,  d  H.  R,  Co,  53  Conn.  473; 
Shearm.  &  Redf.  Neg.  §8;  Keasbey,  Electric 
Wires,  166.  167;  Blgelow,  Torts.  277;  Thomp- 
son, Electricity,  §§464-466;  Gould,  PI.  §  66, 
p.  190.  §  74,  p.  194. 

Gross  or  wanton  negligence  exists  when  the 
conduct  of  the  party  causing  the  injury  clearly 
shows  such  reckless  indifference  to  the  rights 
of  others,  or  is  equivalent  to  an  intentional  and 
wanton  violation  of  their  rights. 

Oibney  v.  Lexeis^  68  Conn.  395;  Mason  v. 
Hawes,  52  Conn.  12,  52  Am.  Rep.  552;  Welch 
V.  Bvrand,  36  Conn.  182.  4  Am.  Rep.  55;  St. 
Petefs  Church  v.  Beach,  26  Conn.  366;  Linsley 
V.  Bushnell,  15  Conn.  236,  3y  Am.  Dec.  79; 
Cooley,  Torts.  574. 

There  having  been  negligence  on  the  part  of 
the  defendants,  it  was  not  sufQcient  forthem,in 
order  to  excuse  themselves,  to  show  merely 
that  there  was  a  want  of  care  on  the  part  of 
the  plaintiff,  unless  it  was  a  want  of  such  a 
decrree  of  care  as  it  was  incumbent  on  the  plain- 
tiff to  exercise. 

Beers  v.  Housatonic  R.  Co,  19  Conn.  571. 

The  master  is  liable  for  sending  his  servant 
into  an  exceptionally  dangerous  place  where 
injury  results  therefrom. 

Cooley,  Torts.  2d  ed.  p.  655,  ♦  555,  ^  3. 

If  the  defendant  is  guilty  of  gross  negli- 
gence, he  cannot  set  up  a  trifling  negligence 
or  inadvertence  of  the  plaintiff  as  a  deiense. 

Field.  Damages,  §  168,  pp.  159-163;  Whart. 
Neg.  §§  300,  301;  IsbeU  v.  New  York  d  N,  H. 
R.  Co.  27  Conn.  393,  71  Am.  Dec.  78. 

The  Southern  New  England  Telephone 
Company  was  guilty  of  the  only  negligence 
causing  the  injuries. 

McAdam  v.  Central  R.  d  Electric  Co,  67 
Conn.  445;  Myhan  v.  Louisiana  Electric  Light 
d  P.  Co.  41  La.  Ann.  984,  7  L.  R.  A.  172; 
TUingsworth  v.  Boston  Electric  Light  Go.  161 
Mass.  583,  25  L.  R.  A.  552;  Griffin  v.  United 
EUctric  Light  Co.  164  Mass.  492,  32  L.  R.  A. 
400;  Oiraudi  v.  Electric  Improv.  Co,  107  Cal. 
120,  28  L.  R.  A.  597;  McElligott  v.  Randolph, 
61  Conn.  157;  Ryan  v.  Chelsea  Paper  Mfg,  Co, 
69  Conn.  454. 

The  Meriden  Electric  Company  was  guilty 
of  the  only  negligence  causing  the  injuries. 

Van  Amburg  v.  Vicksburg,  S,  d  P,  R.  Go.  37 
La.  Ann.  650,  55  Atn.  Rep.  517. 

The  combined  negligence  of  the  defendants 
caused  the  injuries. 

Cnrstesen  v.  Stratford,  67  Conn.  484;  Jack- 
sonville,  T.  d  K.  W,  R.  Co.  v.  Peninsular 
Land,  Transp.  d  Mfg.  Co.  27  Fla.  1.  17  L.  R. 
A.  34,  and  notes;  Slater  v.  Mesereau,  64  N.  Y. 
138;  CdUgrote  v.  New  York  d  N.  H.  R,  Co.  20 
N.  Y.  492,  75  Am.  Dec.  418;  Webster  v.  Hud- 
son River  R,  Co.  38  N.  Y.  260. 
18 
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It  is  Dot  contributory  negligence  to  engage  in 
a  dangerous  occupation. 

Beach,  Contrib.  Neg.  p.  870;  Wood,  Mast.  & 
8.  §  7e3. 

The  risk  assumed  by  the  servant  is  such  as  is 
ordinarily  incident  to  the  employment;  and 
this  is  synonymous  with  unavoidable  acci- 
dent. 

Wood,  Mast.  &  S.  §  738;  Beach.  Contrib. 
Neg.  p.  870. 

An  employee  is  not  bound  to  inquire  as  to 
latent  but  only  patent  defects. 

Whart.  Neg.  §  214;  Wood,Mast.  &  8.  g§  786. 
787. 

The  master  is  liable  for  subjecting  the 
servant,  through  negligence,  to  greater  risks 
than  those  which  fairly  belong  to  the  employ- 
ment 

Woo<3^  Mast.  &  S.  §  777;  Faren  v.  Sellers,  89 
La.  Ann.  1020;  Ahern  v.  Oregon  Teleph,  Co.  24 
Or.  276,  22  L.  li.  A.  685;  Atlanta  Consol. 
Street  R,  Co,  v.  Owinga,  97  Ga.  668.  88  L.  R. 
A.  798. 

The  plaintiff  was  entitled  to  substantial  dam- 


Atlanta  Consol.  Street  B.  Co,  v.  Omngs,  97 
Ga.  668,  88  L.  R.  A  798;  Wynne  v.  Par9on$, 
67  Conn.  80;  Knight  v.  Ooodpear^tf  India  Rubber 
Olote  Mfg.  Co.  88  Conn.  448.  9  Am.  Rep.  406; 
Myhan  v.  Louisiana  Electric  Light  d  P,  Co. 
41  La,  Ann.  964.  7  L.  K.  A.  175. 

The  impleroeou  furnished  to  Delaney  by  the 
Southern  New  England  Telephooe  Company 
at  the  time  of  the  injury  were  not  such  as 
the  law  requires. 

Wilson  V.  WiUimaniic  Linen  Go.  50  Conn. 
488.  47  Am.  Rep.  658;  McEUigott  v.  Randolph, 
61  Conn.  157. 

The  place  at  which  Delaney  was  put  to  work 
by  the  Southern  New  England  Telephone 
Company  at  the  lime  the  Injuries  were  re- 
ceived was  not  a  suitable  place  for  the  work 
required. 

McEUigott  v.  Randolph,  61  Conn.  165. 

The  Southern  New  England  Telephone 
Company  were  obliged  to  give  its  linemen 
specific  warning  of  the  dangers  incident  to 
their  employment  at  this  point,  and  were 
obliged  to  supervise  the  duty  of  testing  its 
wires  when  in  proximity  with  high-power 
wires. 

McAdam  v.  Central  R.  d  Electric  Co.  67 
Conn.  445;  Ryan  v.  Chelsea  Paper  Mfg,  Co.  69 
Conn.  454;  KeVfy  v.  Cable  Co.  7  Mont.  70; 
McDonald  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
41  Minn.  489;  Carveniery.  Mexican  Nat.  R.  Co. 
89  Fed.  Rep.  315:  Western  U.  TeUg.  Co.  v. 
McMullen,  58  N.  J.  L.  155.  82  L.  R.  A.  851; 
Lofrano  v.  Netc  York  db  Mt.  V.  WaUr  Co.  55 
Hun,  452;  Smith  wick  y.  Hall  db  JJ.Co.  59  Conn. 
261,  12  L.  R.  A.  279;  Bennetts.  Syndicate  Ins 
Co.  89  Minn.  254;  Myhan  v.  Louisiana  Electric 
Light  dt  P.  Co,  41  La.  Ann.  964,  7  L.  R.  A. 
172;  Jfu^c^v.  Rhode  Island  Locomotitfc  Works, 
14  R  I.  204. 

Delaney  had  the  right  to  presume' that  a  cir- 
cuit breaker  or  insulator,  known  to  be  defective 
on  August  10,  1895,  or  one  that  could  be  easily 
so  known  to  the  defendants,  or  either  of  them, 
on  said  August  10,  1895.  was  not  still  in  a 
leaky,  defective,  and  dangerous  condition. 

Smith,  Neg.  478;  Union  R  R.  Co.  v. 
O'Brien,  161  U.  S.  451.  40  L.  ed.  766;  Bland 
89  L.  R.  A. 


V.  Shreteport  Belt  R.  Co.  48  La.  Ann.  1057,  86 

L.  R.  A.  114;  Clements  v.  Louisiana  Electric 

Light  Co.  44  La.  Ann.  692.  16  L.  R.  A.  48; 

Myhan  v.  Louisiana  Electric  Light  d  P.  Co. 

41  La.  Ann.  964.  7  L.  R.  A.  172;  Qiravdi  v. 

EUctric  Improv.  Co.  107  Cal.  120.  28  L.  R.  A. 

597;    Beach.    Contrib.    Neg.   p.  870;   Wood. 

Mast.  &  S.  §§  681,  788,  789,  749.  751.  763.  777. 

786.  789;  2  Thomp.  Neg.  975,  1172;  2  Whart. 

Neg.  §§  214.  215;  Faren  v.  Sellei^s,  89  La.  Ann. 

1020;  Sbearm.  & Redf.Neg.  g 81 ;  Deering.Neg. 

§16:  Enowles  v.    Crampton,   55    Conn.  886; 

Hickman  v.  Missouri  P.   R.  Co.  22  Mo.  App. 

844;  Pleasants  v.  Raleigh  d  A.  Air- Line  R.  Co. 

95  N.  C.  195;  Rogm  v.  Ludlow  Mfg.    Oo.  144 

Mass.  198.  59  Am.  Rep.  68;  Goodrich  v.  New 
York  C.  d  H.  R.  R.  Co.   116  N.  Y.  898,  6  L. 

R.  A.  750;  Morrissey  v.  Bridgeport  Traction  Co. 

68  Conn.  215. 
The  court  imposed  a  higher  degree  of  care 

upon  Delaney  than  the  law  required. 
Burt  V.  Douglas  County  Street  R  Co.SS  Wis. 

229.  18  L.  R.  A.   479;  Kelley   v.  Cable  Oo.  7 

Mont.  70;  Mulvey  v.  Rhode  Island  Loeomotiw 
Works,  14  R  L  204;  Morrissey  v.  Bridgeport 
Traction  Co.  68  Conn.  215;  Nolan  v.  New  York, 

N.    H  d  H.   R  Co.  58    Conn.  478;  Wood, 

Mast.  &  S.  §§  681.  788,  768;  2  Whart.  Neg. 

§  215,  p.  975:  Oriffin  v.  United  EUctric  Light 
Co.  164  Mass.  492.  32  L.  R.  A.  400;  Illings- 

worth  V  Boston  Electric  Light  Co.  161  Mass. 

588.  25  L.  R.  A.  552;  Ryan  v.  Chelsea  Paper 
Mfg,  Co.  69  Conn.  454;  Haynes  v.  Raleigh  Gas 
Co.  114  N.  C.  203,  26  L.  R.  A.  810. 

The  Meriden  Electric  Railroad  Company 
was  guilty  of  negligence  for  having  a  defective 
insulator,  from  August  10  to  August  12,  1895» 
on  the  guy-wire,  with  which  the  wire  Delaney 
was  coiling  came  into  contact. 

Myhan  v.  Louisiana  Electric  Light  d  P.  Co, 
41  La.  Ann.  964.  7  L.  R.  A.  172;  Atlanta  Con- 
sol.  Street  R.  Co.  v.  Owings,  97  Ga.  663.  88  L. 
R.  A.  798;  McAdam  v.  Central  R.  d  Electric 
Co.  67  Conn.  445;  Barnes  v.  Beirne,  88  La. 
Ann.  280;  Williams  v.  Louisiana  Electric 
Light  d  P.  Co.  48  La.  Ann.  800;  Suburban 
Electric  Co.  v.  Nugent,  58  N.  J.  L.  658. 82  L. 
R.  A.  700;  Ennis  v.  Oray,  87  Hun,  855;  QHf- 

fin  V.  United  Electric  Light  Co.  164  Mass.  492, 
and  notes  to  this  case  in  32  L.  R  A.  401; 
Western  U.  TtUg.  Co.  v.  McMulUn,  58  N.  J.  L. 
155.  82  L.  R.  A.  851;  Morrissey  v.  BridgewtH 
Traction  Co.  68  Conn.  215;  Pomponio  v.  New 
York,  N.  H.  d  H.  R.  Co.  66  Conn.  585,  82  L. 
R.  A.  680;  Clements  v.  Louisiana  Electric  Light 
Co.  44  La.  Ann.  692,  16  L.  R.  A.  48;  Ahern  v. 
Oregon  Teleph.  Co.  24  Or.  276,  22  L.  R.  A.  685. 
When  the  defect  existed  a  sufficient  length 
of  time  for  the  defendant  to  have  had  knowl- 
edge and  to  have  remedied  the  defect,  the  ques- 
tion of  his  duty  to  have  done  so  is  a  question 
of  law. 

LouisvUle,  N.  A.  d  C.  R.  Co.  v.  Lynch  (Ind.V 
84L.  R.  A.  293. 

Everyone  has  the  right  to  presume  that 
others  will  act  in  a  lawful  and  proper  manner, 
and  consec^uently  will  not  hold  it  improvident 
in  a  plaintiff  to  act  upon  the  presumption  that 
the  defendant  has  done  or  will  do  its  duty. 

Morrissey  Y.  Bridgeport  Traction  Co.  68  Conn. 
218;  Newson  v.  New  York  C.  R.  Co.  29  N.  Y. 
888-  Snyder  v.  Pittsburgh.  C.  d  St.  L.  R.  Oo. 
11  W.  Va.  14;  Kansas  R  R  Oo.  v.  Ward,  4 
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Colo.  30;  MeQuire  y.  Spence,  16  N.  Y.  Week. 
Dig.  222;  Morrissey  v.  Wiggins  Ferry  Co,  47 
Mo.  521;  FbwUr  v.  Baltimore  d;  0.  R,  Co.  18 
W.  Va.  579:  Deering.  Neg.  §  16;  Nolan  v. 
New  York,  N.  H.  iSb  B.  R.  Go.  58  Codd.  461. 

The  Southern  New  EDgland  Telephone 
Company  owed  to  its  employees  the  duty  of 
inspection  at  the  time  and  place  of  the  injury. 

QottUeb  V.  Netc  T&rk,  X.  E,  db  W.  R,  Co.  100 
N.  Y.  462;  Goodrich  ▼.  New  York  CA  K  R. 
R.  Co,  116  N.  Y.  898.  5  L.  R  A.  750;  Bailey 
Y.Rome,  W.d  0.  R,  Co.  189  N.  Y.  802;  Chi- 
cago, B.  d  Q.  R.  Co.  Y.  Avery,  109  111.  815; 
Me  Adam  v.  Central  R.  d  Electric  Co.  67  Conn. 
445;  Griftn  v.  United  Electric  Light  Co.  164 
Mass.  492. 32  L.  R.  A.  401;  Ulingsworth  y.  Bos- 
ton EUctric  Light  Co.  161  Mass.  588.  25  L.  R. 
A.  552;  Clements  v.  Louisiana  Electric  Light 
C^.  44  La.  Ann.  692.  16  L.  R.  A.  48;  McEUi- 
gott  Y,  Randolph,  61  Conn.  157;  Wood,  Mast. 
&  8.  §  376,  p.  715,  note;  Louisville,  N.  A.  & 
C.  R.  Co,  Y.  Buck,  116  Ind,  578,  2  L.  R  A. 
520;  Keith  v.  New  Haven  dt  N  Co.  140  Mass. 
175;  Jfbrd  y.  Fitchburg  R.  Co.  110  Mass.  340, 
14  Am.  Rep.  598;  Mulvep  v.  Rhode  Island  Lo- 
comotive Works,  14  R.  I.  204. 

The  Meriden  Electric  Company  owed  to  De- 
laney  the  duty  of  inspecting  its  wires  at  the 
time  and  place  of  the  injury. 

DoyU  Y.  Baird,  15  Daly,  287;  TayUyrY.  Baldr 
win,  78  Cal.  517;  Eossman  v.  Stutz,  25  N.  Y. 
8.  R  958;  Central  R.  Co.  y.  HasUtt,  74  Oa.  59; 
Kelley  v.  Wilson,  21  111.  App.  141;  Mad  River 
d  L.  E.  R.  Co.  V.  Barber,  5  Ohio  St.  541.  67 
Am.  Dec.  812;  Dale  v.  St.  Louis,  K.  C.  db  N. 
R.  Co.  68  Mo.  465;  Mansfield  Coal  <fe  C.  Co.  v. 
McEnery,  91  Pa.  185.  86  Am.  Rep.  662;  Pin- 
gree  y.  Leyland,  105  Mass.  898;  Umback  v.  Lake 
Shore  db  M.  8.  R.  Co.  88  Ind.  191;  Perigo  v. 
C?iieago,  R.  L  dt  P.  R.  Co.  55  Iowa.  826; 
&ianny  v.  Androscoggin  Mills,  66  Me.  420;  and 
cases  in  Beach.  Contrlb.  Neg.  p.  479. 

Where  the  master  did  not  inspect  he  should 
be  held  liable  for  negligence  in  failing  so  to  do. 

Atlanta  Consol.  Street  R.  Co.  v.  Owings,  97 
<Ja.  668,  88  L.  R  A.  798;  Myhan  y.  Louisiana 
Electric  Light  dt  P.  Co.  41  La!  Ann.  964,  7  L. 
R.  A.  172:  lUingsworth  v.  Boston  Electric  Light 
Co.  161  Mass.  588,  25  L.  R.  A.  552;  BemingY. 
Steinway,  101  N.  Y.  547;  Wnght  v.  Neio  York 
C.  R.  Co.  25  N.  Y.  562;  Qibson  v.  Pacilic  R. 
Co.  46  Mo.  163;  Uwis  v.  St.  Louis  db  I.  M.  R. 
Co,  59  Mo.  495,  21  Am.  Rep  885;  WaUh  v. 
Peet  Valve  Co.  110  Mass.  23;  F<yrd  y,  Fitchburg 
R,  Co.  110  Mass.  240. 

The  statement  of  Flannigan  in  the  presence 
of  Delaney,  on  August  10, 1895,  as  to  the  re 
ceipt  of  a  slight  shocis  by  Flannigan.  was  not 
knowledge  on  Delaney 's  part  that  the  defective 
circuit  breaker  which  caused  the  shock,  if  it 
did  cause  it,  on  August  12,  1895,  was  still  de- 
fective. 

Myhan  y.  Louisiana  Electric  Light  dt  P.  Co. 
41  La.  Ann.  964,  7  L.  R.  A.  172;  Atlanta  Con- 
sol.  Street  R.  Co.  v.  Owings.  97  Ga.  668,  83  L. 
R  A.  798;  14  Am.  &  Eng.  Enc.  Law,  pp.  842 
et  9eq.:  Bland  v.  Shreveport  Belt  R.  Co.  48  La. 
Ann.  1057,  36  L.  R  A.  114;  McAdam  v.  Cen- 
tral R.  dt  Electric  Co,  67  Conn.  445;  Morrissey 
Y.  Bridgeport  Traction  Co.  68  Conn  218;  Indi- 
ana Car  Co.  Y.  Parker,  100  Ind.  192. 

The  knowledge  claimed  to  have  been  im- 
parted to  Delaney  by  Flannigan,  on  August 
89  L.  R.  A. 


10,  was  not  a  continuing  knowledge,  and  did 
not  so  continue  until  the  time  of  the  injury 
on  August  12. 

Field.  Damages,  g  168,  pp.  15ft-168;  Whart. 
Neg.  §§  300,  801;  Suburban  Electric  Co.  v. 
Nugent,  58  N.  J.  L.  658.  82  L.  R  A.  700? 
Hough  Y.  Texas  dt  P,  R.  Co,  100  U.  8.  218, 
25  L.  ed.  612;  Wabash  R,  Co,  v.  McDaniels, 
107  U.  8.  454. 27  L.  ed.  605. 

It  was  not  the  duty  of  Delafiey  to  test  the 
wires  of  the  Meriden  Electric  Railroad  Com- 
pany. 

Myhan  y.  Louisiana  Electric  Light  dt  P.  Co. 
41  La.  Ann.  964. 7  L.JR  A.  172;  Wood.  Mast. 
&  8.  pp.  681,  788.  768;  2  Whart.  Neg.  |  215, 
p.  975:  Ellis  y.  New  York,  L.  E.  db  W,  R.  Co. 
95  N.  Y.  546;  2  Thomp.  Neg.  p.  975;  QilleUY. 
Qoodspeed,  69  Conn.  868;  Zeigler  v.  Banbury 
dt  N  R.  Co,  52  Conn.  558;  Chicago,  B.  dt  Q. 
R,  Co.  Y.  Avery,  109  111.  315;  McEUigotl  v. 
Randolph,  61  Conn.  157;  McAdam  y.  Central 
R.  dt  Electric  Co.  67  Conn.  445;  Ryan  v.  Chel- 
sea Paper  Mfg.  Co.  69  Conn.  454;  Wilson  y. 
Willimantic  Linen  Co,  50  Conn.  483,  47  Am. 
Rep.  658. 

If  the  defendant  and  the  telephone  company 
were  negligent  in  the  matter  of  the  contact  of 
the  wires,  they  are  liable  jointly  and  severally 
for  such  negligence. 

Keasbey,  Electric  Wires,  166. 167;  Bigelow. 
Torts,  277;  Thompson.  Electricity,  §§  464-466; 
Gould,  PI.  §  66.  p.  190,  g  74,  p.  194. 

There  may  be  faults  in  a  plaintiff  to  a  cer- 
tain extent,  and  yet  not  to  such  an  extent  as  to 
prevent  his  recovering. 

Isbell  Y.  New  York  dt  N.  H.  R.  Co.  27  Conn. 
412.  71  Am.  Dec.  78. 

Messrs.  John  W.  AUinfi^,  James  T» 
Moran*  and  Seymour  C.  £oomis  for  ap- 
pellees. 

Hall*  J.>  delivered  the  opinion  of  the 
court: 

It  was  not  unlawful  for  both  defendants  to 
use  the  same  poles.  Such  joint*  use  was  with 
the  consent  of  both  companies,  and  with  the 
consent  of  the  municipal  authorities.  It  has 
not  been  shown  to  be  necessarily  attended  with 
increased  danger.  By  reduciujB^  the  number 
of  poles,  the  highway  is  used  with  greater  con- 
venience. Full  control  of  the  location  of  such 
wires  and  structures  is  given  to  the  local  au- 
thorities by  ^8946  of  the  General  Statutes,  and 
§  8  of  chapter  169  of  the  Public  AcU  of  1898. 

The  court  has  found  that  the  defendant  tele- 
phone company  was  not  negligent.  This  is  a 
question  of  fact  which  it  has  been  repeatedly 
held  cannot  be  reviewed  by  this  court  upon  an 
appeal,  unless  it  appears  that  the  trial  court 
did  not  apply  the  correct  standard  of  duty  in 
reaching  its  conclusion,  or  violated  some  rule 
or  principle  of  law  applicable  to  the  facts  as 
found.  McAdam  v.  Central  R,  dt  Electric  Co. 
67  Conn.  445;  Dundon  v.  New  York,  N.  H.  dt 
H.  R.  Go.  67  Conn.  266;  Sprague  v.  New  York 
dt  N.  E.  R.  Co.  68  Conn.  845,  87  L.  R.  A.  688. 
The  degree  of  care  and  duty  imposed  by  law 
was  apparently  applied  to  the  defendant  tele- 
phone company  by  the  trial  court  in  testing  its- 
conduct  in  regard  to  negligence.  Neither  its 
conclusion  from  the  facts  found,  nor  any  rul- 
ing of  the  court  during  the  trial,  indicates  that 
it  did  not  charge  the  telephone  company  with 
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its  legal  duty  as  to  pfovidiog  for  its  employees 
a  reasonably  safe  place  and  reasonably  safe 
tools  and  appliances  for  their  work,  and  com- 
petent colaborers.  But  it  is  said  that  this  rule 
imposed  upon  the  telephone  company,  as  a 
matter  of  law,  the  duty  of  inspecting  and  test- 
ing the  guy  wires  or  the  circuit  breakers  of  the 
electric  railroad  company,  and  that  it  is  ap- 
parent that  that  duty  was  not  placed  upon  the 
telephone  company  by  the  trial  court.  There 
is  DO  such  absolute  requirement  of  law. 
Whether  the  employer  or  employee  should  dis- 
charge such  duty  must  depend  upon  the  cir- 
cumstances of  each  particular  case.  In  many 
instances  either  may  properly  perform  that 
work,  and  in  some  cases  who  should  perform 
'  that  duty  is  a  question  of  fact,  to  be  deter- 
mined by  a  variety  of  circumstances,  such  as 
the  nature  of  the  task  of  Inspection,  the  skill, 
opportunity,  and  means  of  the  workman  to 
properly  do  it,  and  the  terms  of  the  contract 
of  employment.  McQorty  v.  Southern  N.  E. 
Tel^h.  Co,  69  Conn.  635. 

The  facts  found  in  the  present  case  clearly 
show,  and  the  court  held,  that  when,  in  the 
performance  of  the  work  in  which  they  were 
engaged,  it  became  necessary  to  handle  a  wire 
of  the  electric  railroad  company,  or  when  a 
contact  with  such  wire  was  likely  to  occur, 
the  duty  devolved  upon  the  servant,  and  not 
upon  the  master,  to  first  ascertain  whether  such 
wire  was  charged  with  electricity.  As  to  the 
negligence  of  the  electric  railroad  company, 
the  trial  court  has  not  decided  adversely  to  the 
plaintiff.  The  extent  of  the  injury  having 
been  shown,  the  plaintiff  was  entitled  to  a 
judgment  for  substantial  damages  against  the 
defendant  who  should  fail  to  show  either  that 
it  was  not  negligent  as  alleged,  or  that  the  in- 
jury was  the  result  of  the  contributory  negli- 
gence of  the  deceased.  JSprague  v.  New  York 
db  N.  EI.  R  Co.  68  Conn.  845.  37  L.  R.  A.  638. 
In  its  effort  to  show  that  it  was  free  from  fault, 
the  defendant  electric  railroad  company  failed. 
From  the  facts  found,  the  trial  court  evidently, 
and  we  think  justly,  concluded  that  the  elec- 
tric railroad  company,  "in  the  constructipn 
and  operation  of  the  appliances"  for  using  in 
the  public  streets  an  agency  so  dangerous  to 
human  life,  did  not  take  the  required  precau- 
tions for  the  safe  treatment  of  such  an  agency, 
and  "for  providing  against  all  dangers  inci- 
dent to  its  use."  AfcAdam  v.  Central  R.  <fe 
EUeiric  Co.  67  Conn.  445.  But,  unless  the 
court  erred  in  holding  that  Delaney  was  guilty 
of  contributory  negligence,  the  plaintiff  would 
gain  nothing  by  a  decision  that  both  the  de- 
fendants were  negligent.  That  is  the  con- 
trolling question  in  the  case,  and.  unless  the 
ruling  of  the  court  below  upon  that  point 
ought  to  be  reversed,  it  seems  unnecessary  to 
consider  the  other  questions  raised  by  plaintiff's 
counsel. 

The  complaint  alleges  that  it  was  not  De- 
laney's  "business"  to  know  the  unsafe  condi- 
tion of  the  guy  or  span  wire.  It  is  found  by 
the  court  "that  in  doing  work  which  is  dan- 
gerous by  reason  of  the  possible  contact  of  the 
telephone  wires  with 'the  highly  charged  wires 
of  tlie  street- rail  way  or  other  companies  fand 
this,  the  record  shows,  is  work  which  the  line- 
men ofthe  telephone  company  are  frequently  re- 
quired to  perform],  the  linemen  do  their  own 
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testing,  "that  they  know  that  there  are  no  others 
employed  by  the  telephone  company  to  do  such 
testing,  ana  that  they  are  supplied  with  suit- 
able appliances  for  testing  such  wires.  De- 
laney was  an  experienced  lineman,  acquainted 
with  the  duties  and  dangers  of  bis  employ- 
ment. As  against  the  telephone  company,  his 
negligent  failure  to  perform  one  of  the  duties 
of  his  employment  must  defeat  a  recovery  for 
an  injury  caused  by  such  failure.  The  rela- 
tion of  Delaney  to  the  electric  railroad  com- 
pany was  different.  As  he  was  not  their  em- 
ployee, he  was  under  no  contract  duty  to  lest 
their  wires  or  circuit  breakers.  Under  differ- 
ent circumstances,  he  might  have  assumed  that 
the  electric  railroad  company  was  performing 
its  duty,  and  using  suitable  and  safe  appliances 
to  prevent  the  escape  of  electricity  from  the 
main  or  trolley  wire  to  the  guy  wires.  But 
when  the  accident  happened  he  knew,  as  an 
experienced  lineman,  that  such  was  not  the 
fact,  and  that  it  was  unsafe  to  act  upon  such  a 
belief.  He  had  been  expressly  warned  of  the 
danger  of  a  contact  with  wires  of  this  kind. 
Two  instances  upon  this  same  work  of  damages 
caused  by  the  escape  of  electricity  to  the  tele- 
phone wires  by  reason  of  defective  circuit 
breakers  had  been  called  to  his  attention,  and 
a  fellow  workman,  but  a  day  or  two  before 
this  accident,  pointed  out  to  him  this  particu- 
lar guy  wire  as  one  from  which  he  had  him- 
self just  received  a  shock.  With  such  knowl- 
edge, and  after  such  warning,  Delaney  heed- 
lessly pulled  the  wire  which  he  wascoiling,from 
the  arm  of  the  telephone  pole,  in  such  a  man* 
ner  that  it  would  obviously  fall,  as  it  did,  upon 
the  guy  wire,  and  when,  as  the  court  finds,  it 
would  have  been  easy  for  him  to  have  thrown 
the  wire  from  the  pole  so  as  to  avoid  contact  with 
the  dangerous  guy  wire.  The  defendant  elec- 
tric railroad  company  can  be  only  liable  in 
this  action  for  an  injury  caused  by  its  negli- 
gence to  one  who  was  himself  in  the  exercise 
of  ordinary  care.  Its  negligence  did  not  excuse 
Delaney  from  exercising  such  care  to  avoid  an 
injury.  Applying  that  test  to  the  conduct  of 
Delaney,  namel^,  the  care  which  a  person  of 
ordinary  prudence  and  judgment  should  have 
exercised  under  similar  circumstances,— and 
we  have  no  reason  to  think  that  any  different 
standard  was  applied, — the  trial  court  has 
found  that  he  was  not  in  the  exercise  of  due 
care,  as  alleged  in  the  complaint,  and  that  his 
negligence  essentially  contributed  to  cause  his 
injury.  This  conclusion  of  the  court  is  final. 
Peltier  V.  Bradley,  D.  &  C  Co,  67  Conn.  42, 
32  L.  R.  A.  651.  Were  it  reviewable,  we 
should  say  that  it  was  fully  sustained  by  the 
facts  found. 

The  action  of  the  court  in  receiving  the  evi- 
dence offered  to  prove  a  discharge  by  the  plain- 
tiff, before  he  was  appointed  administrator,  of 
the  cause  of  action  against  the  telephone  com- 
pany, could  not  have  harmed  the  plaintiff. 
The  court  very  properly  refused  to  hold  that 
the  facts  proved  constituted  a  release.  Cam- 
den V.  Fletcher,  4  Mees  &  W.  378;  Taylor  v. 
Moore^  47  Conn.  278.  Had  the  court  held  that 
such  facts  constituted  a  release  of  the  alleged 
cause  of  action,  the  record  shows  that,  by  rea- 
son of  the  contributory  negligence  of  Delaney 
there  was  no  cause  of  action  which  could  have 
been  discharged 
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Manifestly  the  plaintiff  was  not  prejudiced 
by  the  rulings  of  the  court  in  permitting  the 
hypothetical  question  to  Boynton,  id  admitting 
the  notice  which  had  been  served  upon  the 
electric  railroad  company,  and  in  excluding 
proof  of  the  declarations  of  Butler.  We  think 
these  rulings  can  be  sustained,  but  assuming 
that  they  were  erroneous,  as  the  plaintiff's 
right  to  recover  beyond  nominal  damages  is 
defeated  by  Delaney's  contributory  negligence, 
and  as  these  rulings  could  not  have  affected 
the  trial  or  decision  of  that  question,  the  plain- 


tiff was  not  injured  thereby,  and  we  have  no 
occasion  to  discuss  them  further. 

We  have  considered  all  the  questions  which 
we  think  are  involved  in  the  rulings  and  de- 
cision of  the  court  below.  At  least  twenty  of 
the  twenty-seven  reasons  of  appi^al  assigned 
seem  to  be  unnecessary  for  the  proper  presenta- 
tion of  those  questions  inthis  court. 

TJiere  is  no  error 

The  other  Judges  concur. 


ILLINOIS   SUPREME  COURT. 


Christ  M.  DAHNKE,  Plff-  in  Err., 

V. 

PEOPLE  of  the  State  of  Illinois. 

(168  111.  108.) 

1*   Loclring'  the  door  of  a  court  room 

during  the  adjoummeot  of  court,  and  refusing 
to  allow  the  Judge  of  the  court  and  bis  officers 
and  the  parties  to  the  suit  on  hearing  before  him 
to  enter  the  court  room  at  the  time  to  which 
court  was  adjourned,  are  a  contempt  of  court. 

£•  An  aMd^^ment  of  the  different  court 
rooms  in  the  conrt-hoose  .to  the  differ- 
ent  jndg^ee  of  the  courts  of  record  is  not  within 
the  power  of  the  county  board  under  statutes  re- 
quiring the  board  to  provide  a  court-house  and 
proper  rooms  and  offices  for  the  accommodation 
of  such  courts,  but  It  rests  with  the  Jud^^es  of  the 
oourcs  to  arrange  among  themselves  how  they 
will  occupy  the  several  court  rooms  provided  by 
the  board. 

8*  The  power*to  manage  county  affairs, 
given  to  tbe  county  board  by  Ck)n8t.  1870,  art.  10, 
6  7,  does  not  include  the  power  to  assign  court 
rooms  to  tbe  different  Judges  of  the  courts  of 
record. 

4*  The  custody  and  care  of  the  court- 
house and  jail**frl^en  to  the  sherlir  by  Rev. 
Stat.  chap.  1^  f  14,  is  a  limitation  of  the  provision 
of  chap.  84,  9  25,  giving  to  tbe  county  board  the 
care  and  custody  of  all  the  real  estate  owned  by 
the  county. 

5*  The  custody  of  a'fcourt-house  which 
the  sheriff*  as  the  court^s  executive  officer, 
has,  is  the  custody  and  care  of  the  building  as  a 
court-house,  while  as  real  estate  simply,it  is  in  the 
care  and  custody  of  the  county  board,  which 
controls  the  title  and  keeps  it  In  repair. 

(November  1, 1897.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  judgment  affirming  the 
judgment  of  tbe  Bupenor  Court  for  Cook 
County  fining  defendant  for  contempt.  Af- 
Jirmed, 

Statement  by  Maeruder*  J. : 

This  was  a  proceeding  against  tbe  plaintiff 


Note.— As  to  the  power  of  courts  to  provide 
necessary  places  and  equiqmentfor  their  busincsti, 
see  Ylgo  County  Comrs.  v.  Stout  (Ind.)  2S  L.  EL  A. 
898;  also  White  County  Comrs.  v.  Gwln  (Ind.)  22 
L.  a  A.  402. 

As  to  lease  of  rooms  in  court-house,  see  State, 
Boott,  V.  flart  (Ind.)  ffi  L.  R.  A.  118. 
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in  error  in  the  superior  court  of  Cook  county 
for  contempt  in  interfering  with  the  use  of  one 
of  the  court-rooms  in  tbe  court-house  of  Cook 
county  by  Judge  Henry  V.  Freeman,  one  of 
the  judges  of  tbe  superior  court  of  said  county. 
Notice  was  given  to  plaintiff  in  error  of  an  ap- 
plication for  a  writ  of  attachment  for  criminal 
contempt,  based  upon  an  afQdavit  showing  the 
facts  in  regard  to  such  interference.  A  writ 
of  attachment  was  issued,  and  plaintiff  in  er- 
ror was  arrested.  On  December  8,  1804,  an 
order  of  court  was  entered,  showing  that  the 
sheriff  had  brought  plaintiff  in  error  into  court, 
and  ordering  that  the  attorney  for  tbe  people 
should  forthwith  file  interrogatories  to  be  pro- 
pounded to  tbe  plaintiff  in  error.  Such  inter- 
rogatories were  filed,  and  answers  thereto  made 
by  the  plaintiff  in  error.  Upon  filing  such  an- 
swers, plaintiff  in  error  moved  to  be  discharged 
as  purged  of  contempt.  The  court  found 
plaintiff  in  error  guilty  of  contempt,  and  over- 
ruled tbe  motion  for  discharge,  and  fined  him 
$50,  and  ordered  that  he  stand  committed  to 
the  custody  of  the  sheriff  until  the  fine  was 
paid.  The  judgment  imposing  this  fine  was 
taken  by  writ  of  error  to  the  appellate  court, 
and  there^afiirmed.  The  present  writ  of  error 
was  then  sued  out  from  this  court  for  the  pur- 
pose of  reviewing  such  judgment  of  affirmance 
entered  by  the  appellate  court. 

The  facts  as  they  appear  from  the  afiSdavits 
filed  and  the  answers  to  the  interrogatories  are 
substantially  as  follows:  It  appears  that,  since 
1891,  the  board  of  county  commissioners  of 
Cook  county  has  assumed  control  of  the  court- 
house in  that  county,  and  appointed  a  custodian 
therefor.  The  plaintiff  in  error  was,  at  the 
time  of  the  contempt  charged  against  him,  hold- 
ing tbe  position  of  such  custodian.  There  are 
a  number  of  court  poms  in  the  court-house  in 
said  county,  prepared  for  the  use  of  the  judges 
of  the  superior  and  circuit  courts  of  Cook 
county,  who  are  of  equal  dignity,  and  have  the 
same  jurisdiction.  There  are  about  twenty- 
three  of  such  judges  who  hold  court  in  said 
court  rooms;  and,  in  view  of  tbe  number  of 
judges  and  the  limited  number  of  court  rooms, 
it  has  happened  that  there  is  not  a  sufficient 
number  of  court  rooms  in  the  court  bouse  to 
to  accommodate  said  judges  with  separate 
court  rooms.  Hence  there  are  times  when 
some  one  or  more  of  said  judges  are  without 
court  rooms  in  said  court-house.  It  appears 
that  the  county  board  have  assumed  to  assign 
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the  court  rooms' in  the  court-house  to  the  vari- 
ous judges  of  said  courts.  On  September  17, 
1894,  Judge  McConnell,  of  the  circuit  court, 
who  had  been  occupying  court  room  No.  421, 
left  that  room  for  the  purpose  of  holding, 
^criminal  court  in  the  criminal-court  build- 
ing, which  is  a  separate  building  from 
that  in  which  the  civil  courts  are  held. 
Upon  such  vacation  of  the  room  ^by  Judge 
McConnell,  Judge  Freeman,  of  the  superior 
court  of  Cook  county,  took  possession  of  said 
room  421,  although  the  same  had  not  been  as- 
signed to  him  by  the  county  board,  and  oc- 
cupied it  for  the  purpose  of  holding  his  court 
therein,  and  continued  so  to  occupy  it  until 
Novembers,  1894,  when  the  occurrences  here- 
inafter mentioned  took  plac^.  In  the  mean- 
time, and  on  October  15,  1894.  the  county 
board  assigned  said  room  421  to  Judge  Windes, 
of  the  circuit  court,  room  207  to  Judge  Haency, 
of  the  circuit  court,  and  room  327  to  Judge 
Freeman,  of  the  superior  court  to  be  used  by 
him  temporarily,  until  another  judge,  who  was 
holding  criminal  court,  should  return  from  the 
criminal  court  building  to  take  up  his  civil 
docket.  Before  the  order  of  October  15  was 
entered  by  the  county  board,  and  on  or  about 
October  1,  1894,  Judge  McConnell  resigned  his 
position  as  judge  in  the  circuit  court.  On 
November  5,  1^94,  Judge  Freeman  was  hold- 
ing court  in  the  court  room  No.  421,  and  hear- 
ing a  chancery  cause  therein.  On  the  evening 
of  that  day,  by  order  entered  of  record,  he  ad- 
journed said  court  until  10  o'clock  a  m.  on  No- 
vember 7,  1894;  November  6  having  been  the 
day  of  the  general  election.  When  court  ad- 
journed, the  files  in  the  cause  on  hearing,  and 
in  other  causes  pending  in  said  court,  as  well 
as  the  memoranda  and  papers  of  the  judge, 
were  in  said  court  room  No.  421.  In  the  in- 
terval between  the  adjournment  of  the  court 
on  the  evening  of  November  5  and  the  hour  of 
10  o'clock  on  the  morning  of  November  7  the 
plaintiff  in  error,  acting  under  the  directions  of 
the  county  board,  changed  the  locks  on  the 
doors  of  said  court  room  421;  and  on  the 
morning  of  November  7  refused  to  permit 
Judge  Freeman,  and  the  sheriff  and  his  bail- 
iffs attending  the  court,  and  the  attorneys,  par- 
ties, and  witnesses  interested  in  the  cause  on 
hearing,  to  enter  said  courtroom.  By  this 
conduct  the  judge,  and  the  officers  of  his  court, 
and  the  witnesses,  attorneys,  and  parties  inter- 
ested in  the  cause  on  hearing,  although  in  at- 
tendance and  ready  to  proceed  with  such  cause, 
were  unable  to  ^in  admission  to  tbe  court- 
room. The  plamtiff  in  error,  acting  under 
such  order  of  the  county  board,  declared  that 
the  session  of  said  court  should  not  be  held  in 
the  said  room.  The  plaintiff  in  error,  as  cus- 
todian as  aforesaid,  had  been  directed  by  the 
county  board  to  remove  the  property  of  Judge 
Freeman  from  room  421,  and  turn  over  said 
room  421  to  another  judge.  In  view  of  this 
conduct  of  plaintiff  in  error  as  such  custodian, 
the  bailiffs  in.  attendance  upon  Judge  Free- 
man's court  threatened  to  break  into  said  court 
room;  and  thereupon  the  plaintiff  in  error  un- 
locked the  doors  thereof,  and  allowed  such 
bailiffs  to  take  possession  until  he  could  report 
to  tbe  county  board,  and  ask  further  instruc- 
tions. 
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Mr.  Robert  S.  Ilea,  for  plaintiff  in  er- 
ror: 

In  order  to  sustain  the  charge  of  contempt 
upon  the  record,  ii  must  appear  that  the  acts 
complained  of  were  committed  against  the  law- 
ful authority  of  the  court  and  in  defiance  of 
the  power  vested  in  the  court  by  law. 

The  power  to  punish  for  contempt  is  not  an 
arbitrary  power  to  be  used  for  all  purposes, 
and  can  only  t)e  exercised  in  cases  where  the 
act  of  offense  is  committed  against  the  court  as 
a  court,  and  where  such  act  weakens,  or  tends 
to  weaken,  or  to  destroy,  the  power  of  the  court 
to  enforce  the  law  or  to  administer  justice. 

Any  act  directed  against  the  court  as  a  court 
and  in  defiance  of  its  lawful  authority,  which 
defeats  or  tends  to  defeat  tbe  objects  for  which 
the  court  is  established  and  maintained,  is  con- 
tempt of  court,  and  no  other  act  or  class  of 
acts  can  be  so  construed. 

The  act  complained  of  did  not  and  does  not 
tend  to  defeat  the  purposes  and  objects  for 
which  the  said  court  was  established. 

The  act  complained  of  was  not  directed 
against  tbe  court  as  a  court,  and  was  not  in 
defiance  of  the  court's  lawful  authoritv. 

The  record  .  shows  that  the  sheriff  at  that 
time  was  not  the  de  facto  custodian,  and  was 
not  recognized  as  such  by  either  the  judges  or 
the  county  board,  and  that  he  did  not  assume 
to  exercise  any  of  the  functions  of  ihat  office. 

The  sheriff,  under  the  Constitution  of  this 
state  and  the  statutes  enacted  thereunder,  is 
not,  and  was  not  at  that  time,  de  jure  or  the 
legal  custodian  of  the  court-house  for  the  pur- 
poses involved  in  this  cause,  to  wit:  he  was 
not  the  legal  custodian  for  the  purpose  of  fur- 
nishing court-rooms,  caring  for,  repairing,  or 
controlling  the  use  of  the  building. 

Const,  art.  10,  §  7;  Rev.  Stat.  chap.  34,  §24. 

Mr.  S.  P.  Shope»  for  defendant  in  error: 

It  is  the  duty  of  tbe  county  authorities  un- 
der the  statute  (1  27,  chap.  84,  1  Starr  &  C. 
665),  to  erect  or  otherwise  provide,  **and  keep 
in  repair,  a  suitable  court-house,  .  .  .  and  to 
provide  proper  rooms  and  offices  for  the  accom- 
modation of  the  several  courts  of  record  of  the 
county,  and  for  the  county  board,  county 
clerk,  .  .  .  and  the  clerk  of  said  courts, 
and  to  provide  suitable  furniture  therefor." 

People,  Bull,  v.  La  Salle  County  Supers.  84 
111.  303. 

The  duty  to  provide  suitable  rooms  for  the 
accommodation  of  the  several  courts  of  record 
in  no  way  carries  with  it  tbe  power  to  desig- 
nate what  Iparticular  judge  shall  occupy  any 
particular  room. 

The  power  to  make  an  assignment  of  rooms 
among  the  judges,  and  to  designate  what  par- 
ticular rooms  shall  be  occupied  by  the  judges, 
severally,  is  not  conferred  by  law  upon  the 
county  board. 

Const,  of  1870,  art.  10,  g  7;  Andrem  v. 
Knox  County  Supers,  70  111.  69;  People,  Bull, 
V.  La  Salle  County  Supers.  84  111.  803. 

The  board  of  county  commissioners  can  ex- 
ercise only  such  powers  as  are  given  by  law, 
or  such  as  arise  by  necessary  implication  from 
the  grant,  or  are  indispensable  to  carry  into 
effect  the  objects  and  purposes  of  tbe  corpora- 
tion which  they  represent. 

Cook  County  v.  Gilbert,  146  111.  274. 
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Mafl^pudery  J.,  delivered    the  opinioD  of 
the  court: 

1.  The  first  question  which  arises  in  this  case 
is  this:  Was  the  conduct  of  the  plaintiff  in 
error  in  locking  the  door  of  the  court  room 
during  the  period  of  a,d journment,  and  refus- 
ing to  allow  the  judge  of  the  court,  and  his 
officers,  and  the  parties  to  the  suit  on  hearing 
before  him,  to  enter  the  court  room,  a  con- 
tempt? In  Stvari  v.  Pe<^,  4  111.  395,  we 
held  that  the  power  was  inherent  in  every  court 
of  justice  to  defend  itself  when  attacked  just 
as  much  as  the  individual  man  has  a  right  to 
defend  himself  for  his  own  preservation;  and 
we  also  there  held  that  in  the  power  to  punish 
for  contempt  are  necessarily  ^'included  all  acts 
calculated  to  impede,  embarrass,  or  obstruct 
the  court  in  the  administration  of  justice. 
Such  acts  would  be  considered  as  done  in  the 
presence  of  the  court."  The  doctrine  of  the 
Stuart  Case  was  reaffirmed  in  People  v.  Wilson, 
64  111.  195.  16  Am.  Rep.  528.  The  conduct  of 
the  plaintiff  in  error  was  certainlj  such  as  was 
^calculated  to  obstruct  the  court  m  the  admin- 
istration of  justice.  Rapalje,  in  his  work  on 
Contempt  (at  §22).  classifies,  among  contempts 
'Which  are  direct,  those  which  are  committed 
within  the  presence  of  the  court  while  in  ses- 
sion, "or  so  near  to  the  court  as  to  interrupt 
its  proceedings."  It  is  true  that  the  acts  of  the 
plaintiff  in  error  were  not  performed  while 
the  court  was  actually  in  session;  but,  having 
been  performed  during  the  brief  adjournment 
of  the  court  from  one  session  to  another,  and 
having  had  the  effect  of  preventing  the  judge 
of  the  court  from  gaining  access  to  his  court 
room,  they  may  be  regarded  as  being  so  near 
to  the  court  as  to  interrupt  its  proceedings. 
* 'Courts  of  justice  have  an  inherent  power  to 
punish  all  persons  for  contempt  of  their  rules 
and  orders,  for  disobedience  of  their  process, 
or  for  disturbing  them  in  their  proceedings." 
8  Am.  &  Eng.  Enc.  Law,  p.  780.  There  can 
be  no  doubt  that  the  conduct  of  plaintiff  in 
error  here  disturbed  and  interfered  with  the 
court  in  its  proceedings,  and  while  it  was  en- 
f^ged  in  the  administration  of  justice.  Con- 
tempt of  court  is*  a  despising  of  the  authority, 
justice,  or  dignity  of  the  court.  He  is  guilty 
of  such  contempt  whose  conduct  is  such  as 
''tends  to  bring  the  authority  and  administra- 
tion of  the  law  into  disrespect  or  disregard,  or 
to  interfere  with  or  prejudice  parties  litigant, 
or  their  witnesses  during  the  litigations."  Os- 
wald, Contempt  of  Court,  pp.  3,  4.  "Any 
conduct  which  is  calculated  to  interfere  with 
ihe  proceedings,  by  assaulting  litigants  or  wit- 
nesses within  the  precincts  of  the  court,  or 
preventing  or  hindering,  or  endeavoring  to 
prevent  or  hinder,  them  in  their  access  to  the 
oourt  or  otherwise,  is  a  contempt."  Id.  p.  27. 
It  has  been  said  that  the  power  of  the  court  in 
the  matter  of  contempt  cannot  be  defined 
within  any  limits,  and  that  the  primary  ques- 
tion in  all  cases  of  alleged  contempt  is  "whether 
there  has  or  has  not  been  an  interference  or  an 
attempt  to  interfere  with  the  due  administra- 
tion of  justice."  Id.  p.  70.  Applying  the  defi- 
nition of  "contempt"  as  thus  laid  down  to  the 
facts  of  this  case,  we  are  of  the  opinion  that 
there  was  here  a  contempt  of  court,  which  the 
judge  was  justified  in  punishing,  if  the  facts 
hereinafter  set  forth  do  not  constitute  a  suffl- 
:89  L.  R.  A. 


cient  excuse  or  justification  for  the  conduct  of 
the  plaintiff  in  error. 

2.  It  is  claimed  that  the  county  board  had  a 
right  to  assign  the  different  court  rooms  in  the 
court-house  to  the  different  judees  of  the  cir- 
cuit and  superior  courts  of  Cook  county:  that 
each  one  of  such  judges  wms  bound  to  occupy 
the  particular  court  room  so  assigned  to  him; 
that  room  421,  though  in  the  actual  occupancy 
of  Judge  Freeman,  had,  while  he  was  so  oc- 
cupying it,  been  assigned  to  another  judge; 
that  Judge  Freeman  had  been  assigned  to  oc- 
cupy court  room  827;  that,  therefore,  the 
county  board  had  the  right  and  power  to  or 
der  plaintiff  in  error,  as  their  custodian,  to  re- 
move Judge  Freeman's  property  from  room 
421  to  room  827,  and  to  prevent  his  access  to 
room  421;  and  that,  inasmuch  as  plaintiff  in 
error  was  merely  acting  under  orders  of  the 
county  board,  he  was  justified  in  doing  what 
he  did. 

We  know  of  no  law '  or  statute,  and  have . 
been  referred  to  none,  which  authorizes  the 
board  of  county  commissioners  of  Cook  county 
to  assign  the  court  rooms  in  the  court-house  in 
that  county  to  particular  judges.  Section  26 
of  the  act  of  March  81,  187C  **to  revise  the 
law  in  relation  to  counties,"  provides  as  fol- 
lows :  "It  shall  be  the  duly  of  the  county  board 
of  each  county:  First. —To  erect  or  otherwise 
provide  when  necessary,  and  the  finances  of 
the  county  will  justify  it,  and  keep  in  repair, 
a  suitable  court-house,  jail,  and  other  neces- 
sary county  buildings,  and  to  provide  proper 
rooms  and  offices  for  the  accommodation  of 
the  several  courts  of  record  of  the  county,  and 
for  the  county  board,  county  clerk,  county 
treasurer,  recorder,  sheriff,  and  the  clerks  of 
said  courts,  and  to  provide  suitable  furniture 
therefor."  I  Starr  &  C.  Anno.  Stat.  2d  ed. 
p.  1089.  Section  4  of  the  act  of  February  16, 
1874.  "to  revise  the  law  in  relation  to  circuit 
courts  and  the  superior  court  of  Cook  county," 
provides  as  follows:  "If  there  is  no  court-house 
in  the  county,  or  if  from  any  cause  the  court- 
house is  unfit  for  the  holding  of  court  therein, 
the  proper  authorities  of  the  county  may  tem- 
porarily provide  another  place  at  the  county 
seat  for  the  holding  of  court,  or  the  court,  by 
order  entered  upon  its  records,  may  adjourn 
to  a  suitable  place  at  such  county  seat,  and  the 
place  so  provided,  or  to  which  such  adjourn- 
ment is  made,  shall,  during  the  time  the  court 
is  so  held  thereat,  be  held  to  be  the  court-house 
of  such  county  for  all  judicial  purposes  con- 
nected with  such  court."  Id.  p.  1157.  Under 
these. provisions  of  the  statute  it  is  the  duty  of 
the  county  board  to  erect  and  keep  in  repair  a 
suitable  court  house,  and  to  provide  rooms 
therein  for  the  accommodation  of  the  several 
courts  of  record  of  the  county.  "When  the 
board  has  provided  rooms  for  the  accommoda- 
tion of  the  courts,  the  rooms  so  provided  are 
then  in  the  possession  and  under  the  control 
of  the  courts  and  their  officers.  If  there  are  a 
number  of  court  rooms  in  any  court-house,  the 
duty  of  the  board  is  discharged  when  it  turns 
over  such  court  rooms  to  the  judges  of  the 
courts.  It  rests  with  the  judges  of  the  courts 
to  arrange  among  themselves  how  they  will 
occupy  the  several  court  rooms  thus  provided 
for  them  by  the  county  board.  The  <iounty 
board  has  no  right  to  dictate  to  the  judges  as 
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to  what  particular  room  each  judge  shall  oc- 
cupy. To  make  the  Judges  of  our  courts  de- 
pend upon  a  legislative  or  political  body  for 
the  rooms  in  which  they  shall  hold  their  ses- 
sions, in  the  manner  indicated  in  this  record, 
would  be  to  destroy  the  dignity  and  indepen- 
dence of  the  judiciary.  A  county  board,  hav- 
ing such  a  power  of  assignment,  would  be 
tempted  to  assign  the  best  court  rooms  to  its 
favorites  among  the  judges,  and  would  thus 
be  enabled  to  put  the  iudiciary  under  obliga- 
tions to  themselves,  'the  judiciary  should  be 
free  from  obstruction  by  county  boards;  it 
should  be  independent  in  all  matters  relating 
to  the  execution  of  judicial  functions.  There 
is  danger  that  such  independence  will  be  sacri- 
ficed, if  the  judges  are  not  allowod  free  access 
to  their  court  rooms  and  control  over  the  same 
during  the  sessions  of  the  court,  and  during  its 
necessary  seasons  of  adjournment.  Whenever 
it  happens  that  there  are  not  rooms  enough  to 
accommodate  all  the  judges,  then  such  a  state 
of  things  exists  as  is  described  in  the  following 
words  of  the  statute  above  quoted:  *'If  there 
is  no  courthouse  in  the  county,  or  if  from  any 
cause  the  court- house  is  unfit  for  the  holding 
of  court  therein."  It  is  then  the  duty  of  the 
county  board  to  provide  another  place  or  places 
at  the  county  seat  for  the  holding  of  court  by 
the  judges  who  are  thus  without  suitable  court 
rooms.  Section  7  of  article  10  of  the  Consti- 
tution of  1870  provides  that  "the  county  af- 
fairs of  Cook  county  shall  be  managed  by  a 
board  of  commissioners  of  fifteen  persons,  ten 
of  whom  shall  be  elected  from  the  city  of  Chi- 
cago, and  five  from  towns  outside  of  said  city, 
in  such  manner  as  may  be  provided  by  law." 
The  power  to  manage  the  county  affairs  of 
Cook  county,  as  thus  conferred  by  the  Consti- 
tution, in  no  way  includes  the  power  to  assign 
court  rooms  to  .the  different  judges  of  the 
courts  of  record  in  such  manner  as  is  claimed 
in  this  case.  The  power  to  so  manage  is  such 
power  as  is  provided  by  law,  and  therefore 
such  power  as  is  specified,  so  far  as  the  present 
subject  is  concerned,  in  the  statutes  already 
quoted. 

Reference,  however,  is  made  by  counsel  for 
plaintiff  in  error  to  §^  24  and  25  of  chapter  84 
of  the  Revised  Statutes  in  relation  to  counties. 
Said  g  24  provides  as  follows:  "Each  county 
shall  have  power :  First — To  purchase  and  hold 
the  real  and  personal  estate  necessary  for  the 
uses  of  the  county,  and  to  purchase  and  hold, 
for  the  benefit  of  the  county,  real  estate  sold 
by  virtue  of  judicial  proceedings  in  which  the 
county  is  plaintiff.  Second— To  sell  and  con- 
vey or  lease  any  real  or  personal  estate  owned 
by  the  county.  Third — To  make  all  contracts 
and  do  all  other  acts  in  relation  to  the  property 
and  concerns  of  the  county,  necessary  to  the 
exercise  of  its  corporate  powers."  1  Starr  & 
C.  Anno.  Stat.  2d  ed.  p.  1085.  Said  6  25  pro- 
vides as  follows:  "The  county  boards  of  the 
several  counties  shall  have  power:  First — To 
take  and  have  the  care  and  custody  of  all  the 
real  and  personal  estate  owned  by  the  county. 
Second— To  manage  the  county  funds  and 
county  business,  except  as  otherwise  specific- 
ally provided."  Id.  p.  1086.  It  is  contended 
on  behalf  of  plaintiff  in  error  that  inasmuch 
as  under  §§  24  and  25  the  county  board  has 
the  power  to  purchase  and  hold  the  real  and 
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personal  estate  of  the  county,  and  to  take  and 
have  the  care  and  custody  of  all  such  real  and 
personal  estate,  it  therefore  has  the  right  to 
have  the  care  and  custody  of  the  court-house 
and  all  the  court  rooms  therein.  But  ^  14  of 
chapter  125  of  the  Revised  Statutes,  in  relation 
to  sheriffs,  provides  that  the  sheriff  "sball  have 
the  custody  and  care  of  the  court-house  and 
jail  of  his  county,  except  as  is  otherwise  pro- 
vided." 3  Starr  &  C.  Anno.  Stat.  2d  ed. 
p.  3768.  The  act  in  regard  to  counties  is  gen- 
eral in  its  terms,  and  provides  for  the  care  and 
custody  by  the  counties  of  all  the  real  estate 
belonging  to  the  county.  The  act.  however, 
in  regard  to  sheriffs,  specifically  provides  that 
the  sheriff  shall  have  the  care  and  custody  of 
the  court-house.  The  two  acts,  the  one  in  re- 
gard to  counties,  and  the  other  in  regard  to 
sheriffs,  were  passed  at  the  same  session  of  the 
legislature  in  1874.  It  is  a  well-settled  rule  of 
construction  that,  where  there  are  two  provi- 
sions, one  of  which  is  general  and  designed  to 
apply  to  cases  generally,  and  another  is  par- 
ticular and  relating  only  to  one  subject,  the 
particular  provision  must  prevail,  and  must  be 
treated  as  an  exception  to  the  general  provision: 
Chicago  <&N.  W.  R.  Co.  v.  Chicago,  148  111.  141; 
People,  Berdman,  v.  Rose,  166  III.  422.  Hence 
it  would  seem  to  follow  that,  while  the  county 
board  is  entitled  to  the  general  care  and  cus- 
tody over  the  ownership  of  the  real  estate  be- 
longing to  the  county,  so  far  as  to  hold  the  title 
thereto,  and  preserve  the  evidence  of  title,  and 
so  far  as  it  is  necessary  to  erect  and  keep  in 
repair  the  buildings  thereon,  yetj  after  the 
particular  court  rooms  in  a  court  house  have 
been  provided  for  the  judges,  the  possession 
thereof  is  in  the  hands  and  under  the  control 
of  the  courts  themselves,  and  the  care  and  cus- 
tody thereof  rightfully  belong  to  the  sheriff,, 
as  the  executive  officer  of  the  courts.  If  the 
general  provision  in  the  act  in  regard  to  coun- 
ties entitles  the  board  of  county  commissioners 
to  have  the  custody  and  care  of  the  court- 
house, then  it  cannot  be  otherwise  construed 
than  as  giving  the  county  board  the  power 
to  have  the  care  and  custody  of  the  jail,  be- 
cause §  14  of  the  act  in  regard  to  sheriffs 
couples  the  custody  and  care  of  the  court- 
house with  the  custody  and  care  of  the 
jail.  One  of  the  common-law  powers  of  the 
sheriff  is  that  he  shall  be  custodian  of  the 
county  jail.  22  Am.  &  £ng.  Enc,  Law,  p. 
525.  The  Constitution  of  this  state  provides 
for  the  election  of  sheriffs.  Const,  art.  10,  §  8. 
Sheriffs,  as  elected  under  the  Constitution^ 
have  the  same  powers  with  which  tbev  were 
clothed  at  common  law.  Murfree,  in  his  work 
on  Sheriffs  (chap.  2,  §  42),  says:  "The  very 
name  and  office  of  sheriff  implies  the  possession 
by  that  functionary  of  all  the  powers,  and  the 
obligation  to  perform  all  the  duties,  of  a  com- 
mon-law sheriff,  except  so  far  as  those  powers 
and  duties  may  have  been  modified  bv  state 
Constitutions  or  constitutional  statutes.'^  The 
same  author  also  says:  ''When  tbeofllceof 
sheriff  is  a  constitutional  office  in  any  state,, 
recognized  and  designated  eo  nomine,  by  the 
Constitution,  as  a  part  of  the  machinery  of  the 
state  government,  the  sheriff,  ex  vi  termini, 
must  possess  in  that  state,  all  the  substantial 
powers  appertaining  to  the  office  by  common 
law.    It  is  competent  for  the  state  legislature 


1897. 


DaHMKE  T.  PfiOFLB. 


201 


to  impose  upon  him  Dew  duties  growing  out 
of  public  policy  or  convenience,  but  it  cannot 
strip  him  of  his  time-honored  and  common-law 
functions,  and  devolve  them  upon  the  incum- 
bents of  other  offices  created  by  legislative  au- 
thority." Id.  g  41.  It  has  accordingly  been 
held  that  the  legislature  cannot  transfer  to 
other  officers  elected  by  the  board  of  super- 
visors the  power  of  the  sheriff  to  have  the  cus- 
tody and  control  of  the  jail  and  the  prisoners 
therein,  when  the  Constitution  provides  for  the 
election  of  sheriffs,  without  designating  what 
their  powers  shall  be.  State,  Kennedy,  y. 
Brunst,  26  Wis.  412,  7  Am.  Rep.  84;  People, 
McEwan,  .v.  Keeler,  29  Hun,  175.  It  being 
true,  therefore,  that  the  general  provision  in 
the  act  in  regard  to  counties,  giving  the  x^are 
and  custody  of  all  the  real  estate  of  tne  county 
to  the  county  board,  cannot  have  the  effect  of 
transferriifg  to  that  ooard  the  care  and  custody 
of  the  jail,  it  must  also  appear  to  be  true  that 
it  could  not  have  the  effect  of  transferrins  to 
the  county  board  the  care  and  custody  of  the 
court-house. 

This  conclusion  receives  indorsement  from 
several  other  considerations.  In  the  first  place, 
g  38  of  chapter  27,  in  regard  to  ''counties  and 
county  commissioners'  courts,"  of  the  act  of 
March  8,  1845,  provided  as  follows:  ''The 
county  commissioners  of  said  counties  shall 
have  the  care  and  custody  of  said  court- 
houses." 111.  Rev.  Stat.  1845,  p.  135.  Sec- 
tion 7  of  the  act  of  March  8,  1845,  in  regard  to 
sheriffs  and  coroners,  also  provided  as  fol- 
lows: -''It  shall  be  the  duly  of  the  sheriff  of 
each  county  to  attend  all  circuit  courts  and 
courts  of  county  commissioners  in  his  county 
at  the  terms  and  sessions  of  such  courts;  and 
he  shall  have  the  custody  and  care  of  the  court- 
house and  jail."  111.  Rev.  Stat  1845,  p.  515. 
These  two  statutes  of  1845.  passed  on  the  same 
day,  would  seem  to  conflict  with  each  other. 
as  one  gives  to  the  county  commissioners  the 
care  and  custody  of  the  court  house,  while  the 
other  gives  to  tfie  sheriff  the  care  and  custody 
of  the  court-house  and  jail.  We  need  not  stop 
to  advance  any  theory  for  the  purpose  of  recon- 
ciling these  two  statutes  of  1845.  It  is  sufti- 
cient  to  say  that,  in  1874,  when  the  legislature 
adopted  a  new  revision  of  the  statutes,  it  left 
out  that  provision  of  the  act  of  March  3,  1845, 
in  relation  to  counties,  which  specifically  gave 
the  care  of  the  court-house  to  the  county  com- 
missioners, and  merely  provided,  in  general 
terms,  that  the  county  boards  should  have  the 
care  and  custody  of  all  the  real  estate  owned 
by  the  county  without  specifically  mentioning 
court-houses.  At  the  same  time,  while  it 
adopted  this  general  provision  in  regard  to 
counties,  it  adopted  the  specific  provision 
which  gave  the  custody  of  the  court- house  to 
the  sheriff.  In  the  second  place,  §  24  of  the 
act  in  regard  to  sheriffs  provides  as  follows: 
"When  a  sheriff  goes  out  of  oflSce  he  shall  de- 
liver to  his  successor  all  writs,  process,  papers, 
and  property  attached  or  levied  upon,  except 
such  as  he  is  authorized  by  law  to  retain,  and 
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also  the  possession  of  the  court-house  and  jail 
of  his  county,  and  shall  take  from  his  suc- 
cessor a  receipt."  etc.  8  Starr  &  C.  Anno. 
Stat.  2d  ed.  p.  8770.  Here  is  a  provision  which 
directs  the  sheriff  specifically  when  he  goes 
out  of  ofiSce  to  deliver  the  possession  of  the 
court  bouse  to  his  successor.  No  other  infer- 
ence is  possible  than  that,  during  his  term  of 
office,  he  was  to  have  the  possession  of  that 
which,  at  the  close  of  such  term,  he  was  to  de- 
liver over  to  his  successor.  If,  therefore,  the 
sheriff  is  entitled  to  hold  possession  of  the 
court-house,  it  would  seem  to  follow  that 
the  county  board  has  no  right  to  such  posses- 
sion, except  in  the  manner  already  specified. 
We  have  held  that  the  county  board  can  exer- 
cise such  powers  only  as  are  expressly  given 
by  law,  or  such  as  arise  by  necessary  implica- 
tion from  the  powers  granted,  or  are  indispen- 
sable to  carry  into  effect  the  objects  and 
purposes  of  the  creation  of  the  municipal  cor- 

S>ration.  Cook  County  v.  Oilb&rt,  146  111.  274. 
ence  we  are  inclined  to  concur  with  the  view 
expressed  by  Judge  Freeman  in  deciding  this 
case  in  the  court  below,  as  follows:  "As  real 
estate  simply,  the  court-house  is  in  the  care 
and  custody  of  the  county  board.  «^s  a  court- 
house it  is  m  the  custody  and  care  of  the  sher- 
iff. As  real  estate  the  county  board  controls 
the  title,  and  keeps  the  building  and  its  furni- 
ture in  repair.  As  a  court- house  the  sheriff, 
who  is  himself  an  officer  of  court,  guards  and 
cares  for  it.  Should  the  building  cease  to  be  a 
court-house,  it  would  revert  to  the  care  and* 
custody  of  the  county  board  like  the  other  real 
estate.  .  .  .  The  custody  of  the  court- 
house by  the  sheriff  is  the  custody  of  an  officer 
of  the  courts,  who  is  subject  to  their  control. 
In  other  words,  it  is  the  custody  of  the  courts 
themselves.  .  .  .  The  sheriff  himself  has 
no  power  to  control  the  use  of  the  court  rooms 
by  the  courts  or  judges  thereof.  His  custody 
and  care  cannot  be  construed  to  include  the 
power  of  dictating  to  the  courts  what  special 
court  rooms  they  shall  occupy.  This  matter 
rests  with  the  courts  themselves,  as  a  matter  of 
inherent  power,  not  with  the  sheriff  even,  and 
certainly  not  with  the  county  board."  [27 
Chicago  Legal  News,  140].  The  same  doc- 
trine is  also  well  expressed  by  Mr.  Justice 
Sbepard  of  the  appellate  court,  in  deciding  this 
case,  in  the  following  words:  "The  custody 
and  control  which  the  county  board  is  entitled 
to  exercise  under  the  authority  of  the  Consti- 
tution and  statutes  are  such  as  attach  to  and 
fiow  from  the  ownership  of  the  court-house  by 
the  county ;  those  of  the  sheriff  are  such  as  at- 
tach to  and  fiow  from  the  inherent  powers 
and  duties  of  his  office  at  common  law,  and  as 
recognized  by  the  Constitution  and  declared  by 
the  statutes  as  the  attendant  upon  the  court 
and  as  the  court's  executive  officer."  57  111. 
App.  619. 

For  the  reasons  herein  stated  the  judgments 
of  the  Appellate  Court  and  of  the  Superior 
Court  of  Cook  County  are  afflrmed. 
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V.  H.  GIBSON  et  aL 

V, 

SAFETY  HOMESTEAD  &  LOAN  ASSO- 
CIATION, 
John      R,     CHALLACOMBE,     Intervener, 
Pif.  in  Err. 

(170  m.  44.) 

1.  Notice  of  withdrawal  from  an  in- 
flM>lveiit  loan  association  does  not  eo- 
title  meml)er8  to  priority  of  payment  over  their 
fellow  stockholders. 

2.  The  UlegAlity  of  an  issue  of  paid-ap 
stock  by  a  bnildingr  and  loan  associa- 
tion canoot  he  asserted  by  stockholders  who 
have  taken  it  and  paid  for  it  in  order  to  place 
themselves  in  a  better  position  with  respect  to 
other  stockholders,  who  do  not  question  its 
validity,  than  they  would  be  if  the  stock  had  been 
valid. 

iPhUlipa,  CK  J.,  disaerUs.) 

(November  8, 1887.) 

ERROR  to  the  Appellate  Court,  Third  Dis- 
trict, to  review  a  judgment  affirming  a 
•decree  of  Hke  Circuit  Court  for  Montgomery 
County  ordering  a  distribution  of  the  assets  of 
the  Safety  Homestead  <&  Loan  Association 
which  were  in  the  hands  of  a  receiver,  John 
J.  McLean.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howett  A  Jett  and  James  M. 
Truitt»  for  plaintiff  in  error: 

Nowhere  in  the  act  authorizing  the  organiza- 
tion of  associations  similar  to  that  which  de- 
fendant in  error  represents  is  the  issue  of  such 
stock  known  as  paid-up  stock  authorized  or 
permitted. 

Rhodes  V.  Missouri  Sav.  dk  Loan  Co,  Ottawa 
Sup.  Ct.  Oct.  1896:  see  63  111.  App.  77;  Mur- 
rayv.  Scott,  L.  R.  9  App.  Cas.  519. 

The  holders  of  paid-up  stock  should  have 
been  considered  to  be  preferred  creditors  for 
an  amount  in  excess  of  the  sum  for  which  they 
would  have  been  liable  for  monthly  dues  as 
the  holders  of  common  stock. 

Paid-up  stockholders  who  had  given  thirty 
days'  notice  of  withdrawal  should  have  been 
declared  to  be  preferred  creditors. 

Walton  V.  Edge^h,  R.  10  App.  Cas.  88;  United 
States  Bldg.  dt  L.  Asso.  v.  Silverman,  85  Pa, 
394;  Wetterwulgh  v.  Knickerbocker  Bldg.  Asso. 
2Bosw.  381. 

Messrs.  Lane  Sc  Cooper,  for  defendant 
in  error: 

A  stockholder  by  giving  thirty  days'  notice 
on  an  insolvent  association  cannot  cease  to  be 
a  member  thereof  and  thereby  become  a  credit- 
or and  be  entitled  to  priority  of  payment. 

Be  Sunderland  36th  Universal  Bldg.  Soe.  L. 
R.  24  Q.  B.  Div.  394;  Strohen  v.  Franklin 
Sav.  Fund  &  >L.  Asso.  115  Pa.  278;  Chris 
iian*s  Appeal.  102  Pa.  154;  Thomp.  Bld»:. 
Asso.  67;  Endlich,  Bide:.  Asso.  2d  ed.  §  108; 
CJiapman  v.  Toung,  65  III.  App.  131. 

All  parties  purchased  stock  in  this  associa 
tion  in  good  faith,  and,  without  the  fault  of 
any  of  said  stockholders  so  far  as  this  record 


Note.— As  to  withdrawals  from  building  and 
loan  aesociations,  pee  note  to  Englehardt  v.  Fifth 
Ward  Permanent  Dime  Sav.  &  L.  Asso.  (N.  T.)  85 
L.  R.  A.  280. 
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discloses,  the  society  failed:  now  it  is  sought 
to  cast  the  entire  loss  on  the  holders  of  com- 
mon stock. 

The  holders  of  paid-up  stock  have  no  equity 
to  make  such  a  demand,  nor  do  we  think  the 
court  has  any  power  to  grant  it, 

GrimelVs  Appeal,  ICfi  Pa.  488;  Pwpfe  v. 
Lowe,  117  N.  Y.  175;  Knotitanck  v.  Bob^ 
Blum  Bldg.  dt  L.  Asso.  25  Pittsb.  L.  J.  89; 
Totole  V.  American  Bldg.  dk  L.  Asso.  75  Fed. 
Rep.  988. 

The  funds  of  an  insolvent  association  should 
be  administered  by  the  court  between  stock- 
holders upon  principles  of  equity,  and  to  the 
end  that  all  members  should  equally  and  mut- 
ually bear  their  just  proportion  of  the  losses 
sustained  in  the  course  of  the  life  of  the  so- 
ciety. 

Chapman  v.  Toung,  65  111.  App.  181. 

The  holders  of  preferred  stock  are  not  credit- 
ors but  members  of  the  corporation. 

23  Am.  &  £ng.  Enc.  Law,  p.  611. 

Withdrawing  members  of  an  insolvent  build- 
ing association  are  not  entitled  to  priority. 

42  Cent.  L.  J.  374;  Thomp.  Bldg.  Asso.  67; 
Heinbokel  v.  National  Sav.  Loan  db'Bldg,  Asso, 
58  Minn.  840,  25  L.  R  A.  215. 

It  may  be  true  that  this  association  had  no 
power  to  issue  paid-up  stock  and  sell  the  same 
to  the  plaintiffs  in  error.  But  that  question 
cannot  now  be  raised  either  by  the  association 
or  the  parties  who  purchased  the  stock. 

BradXey  v.  Ballard,  55  III.  413,  7  Am.  Rep. 
656. 

The  holders  of  paid-up  stock  assented  to  the 
acts  of  the  association  for  they  were  charge- 
able with  a  knowledge  of  the  law  at  the  time 
that  the  corporation  had  no  power  to  issue 
j)aid-up  stock  if  such  is  the  fact. 

They  are  estopped  by  their  own  acts,  as  the 
association  is  estopped  from  claiming  it  had 
no  power  to  issue  such  stock. 

Kadish  V.  Garden  City  Equitable  Loan  db 
Bldg.  Asso.  151  lU.  538;  2  Parsons,  Contr. 
790. 

The  plea  of  ultra  vires  must  fail. 

2  Beach.  Priv.  Corp.  ^§  424  et  seq.;  Chi- 
cago Bldg.  Soc.  V.  Croicell,  65  111.  459;  Reims 
Breioing  Co.  v.  Flannery,  137  111.  818. 

Members  are  chargeable  with  notice  of  the 
charter  and  by-laws  of  the  association. 

Citizens'  Sav.  Bldg.  db  L.  Soc.  v.  Buhl  55  III. 
App.  70;  Manufacturers*  db  M.  Mut.  Ins.  Co. 
V.  Gent,  18  111.  App.  808. 

The  plaintiffs  in  error  voluntarily  purchased 
the  stock  without  any  fraud  or  false  represen- 
tations, and  during  the  life  of  the  association 
accepted  Interest  on  such  stock,  and  they  can- 
not now  question  its  validity. 

Bloomington  Mut.  Ben.  Af^so.  v.  Blue,  120 
111.  128,  60  Am.  Rep.  558;  CnsmlVs  Appeal, 
100  Pa.  488. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  of  the  third  district  confirming 
an  order  of  distribution  in  the  circuit  court  ot 
Montgomery  county  in  the  matter  of  the  Safety 
Homestead  &  Loan  Association.  The  order  of 
the  circuit  court  is  as  follows:  'The  court 
finding  from  reports  of  John  J.  McLean,  re- 
I  ceiver,  that  there  is  sufilcient  money  in  the  re- 


1897. 


QiBSON  T.  Safbtt  Homestead  &  Loan  Association. 


<5eiver'8  hands  to  pay  a  dividend  of  25  per  cent 
to  sbareholders,  and  still  leave  enough  money 
in  the  receiver's  hands  to  pay  taxes  and  other 
-expenses  of  administration  of  said  estate,  or 
•ders,  adjudges,  and  decrees  that  the  receiver 
may  pay  a  dividend  of  25  per  cent  to  all  share- 
holders of  said  association  in  the  following 
manner:  First.  Receiver  is  ordered  to  pay, 
from  any  money  in  his  hands  as  receiver,  a 
•dividend  of  25  per  cent  among  all  shareholders, 
irrespective  of  withdrawals  of  paid-up  stock,  as 
follows:  The  principal  sum  upon  which  divi- 
dends shall  be  paid  to  holders  of  common  stock 
shall  be  the  total  amount  of  monthly  instal- 
ments paid  by  the  several  shareholders  of  such 
«tock,  with  6  per  cent  interest  on  the  several 
instalments,  computed  according  to  the  aver- 
age time  of  monthly  payments  from  date  of 
payment  to  April  28.  1895.  Second.  Theprin- 
•cipal  sum  on  which  dividends  shall  be  paid 
shareholders  of  paid-up  stock  shall  be  the  total 
amount  paid  by  the  several  shareholders  of  such 
stock,  with  6  per  cent  interest  from  date  asso- 
•ciation  failed  to  pay  6  per  cent  interest  on  said 
stock  to  April  28,  1895.  Third.  Borrowing 
shareholders  shall  be  credited  with  amount  oi 
dividends  payable  on  *their  shares  when  the^ 
pay  off  their  loan  to  said  receiver,  but  the  credit 
shall  be  as  of  the  date  when  dividends  are  paid 
to  nonborrowing  shareholders.  Fourth.  Re- 
ceiver shall  only  pay  dividends  to  persons  by 
stock  books  as  owners  of  stock  on  which  divi- 
dends are  paid.  Fifth.  Dividends  shall  only  be 
paid  upon  presentation  of  certificates  of  shares 
to  receiver  at  lime  dividends  are  paid  for 
indorsement,  or  credit  thereon  of  amount 
paid." 

Two  objections  are  urged  against  this  order: 
Pirst.  that  it  gives  stockholders  who  had  served 
notice  of  withdrawal  upon  the  association  no 
preference  or  advantage  over  stockholders  who 
had  not  given  such  notice;  and,  second,  that  it 
treats  those  who  are  called  '* paid- up  stockhold- 
ers" the  same  as  all  others. 

It  is  not  denied,  but^f ully  appears  from  the 
record,  that,  at  the  lime  notice  of  withdrawal 
was  given  by  the  stockholders  now  claiming 
the  beDefit  of  such  notice,  the  association  was 
insolvent.  The  decree  of  the  circuit  court  very 
pro]>erly  gave  such  stockholder  no  advantage 
over  the  common  stockholders.  Notice  of 
withdrawal  from  an  insolvent  society  does  not 
entitle  members  to  priority  of  payment  over 
their  fellow  stockholders.  Endlich,  BIdg. 
Asso.  ^d  ed.  §  108;  Chapman  v.  Taung,  65  111. 
App.  131.  and  cases  cited. 

The  second  point  is  a  novel  one.  It  seems 
that  the  association  issued  to  certain  persons 
what  is  called  paid-up  stock.  The  form  of  the 
certificate  is  as  follows: 

This  is  to  certify  that ,  of ,  is 

the  owner  of shares  of  the series, 

•dated ,  of  the  prepaid  capital  stock  of 

the  Safety  Homestead  and  Loan  Association  of 
East  St.  Louis,  111. ,  having  therefor  paid  the 
sum  of  $50.00  per  share  in  advance,  transfera- 
ble only  on  the  books  in  person  or  by  attornev 
upon  surrender  of  this  certificate,  and  is  enti- 
tled to  the  dividends  and  is  subject  to  the  con- 
ditions printed  on  the  back  of  this  certificate 
and  the  constitution  and  by-laws  of  the  asso- 
ciation. 
^  L.  R.  A. 


The  certificate  bore  the  following  indorse- 
ment: ''The  stock  represeoted  bv  this  certifi- 
cate is  entitled  to  semiannual  dividend  of  8  per 
cent  on  amount  paid  therefor,  which  will  be 
deducted  from  profits  earned  on  stock,  balance 
being  credited  on  stock  represented  by  this 
certificate.  When  amount  to  credit  of  sto<^ 
equals  $100  per  share,  stock  is  matured;  and 
holder  may  withdraw  same  by  surrender  of 
this  certificate,  properly  indorsed,  and  receive 
$100  per  share  therefor.  Hold^  may  surren- 
der stock  by  giving  thirty  days*  notice  any 
time  after  one  year,  and  receive  full  amount 
paid  and  portion  of  profits  equal  to  earned  and 
unpaid  dividends  thereon.  Board  of  directors 
reserved  right  to  call  in,  cancel,  and  pay  off 
certificates  any  time  by  giving  person  to  whom 
issued  thirty  days*  notice  by  mail  at  post  last 
known,  and  by  paying  him  withdrawal  value. 
After  expiration  of  such  notice,  stock  repre- 
sented by  this  certificate  will  not  be  entitled  to 
further  dividends,  whether  presented  for  re- 
demption or  not." 

Each  of  these  certificates  was  issued  upon 
the  payment  to  the  association  of  $50.  The 
holders  now  say  that  the  association  had 
no  authoritv  under  the  law  to  issue  them.  In 
other  words,  they  contend  that  a  building 
and  loan  association,  under  the  statute  of  this 
state,  cannot  lawfully  issue  paid  up  stock;  and 
from  that  premise  they  conclude  that  they 
themselves  may  repudiate  the  validity  of  the 
stock,  and,  to  the  extent  of  the  money  paid 
therefor,  they  should  be  treated  as  preferred 
creditors  of  the  association.  If  it  be  true  that 
the  association  had  no  authority  of  law  to 
issue  the  stock,  it  is  equally  true  that  the  hold- 
ers of  that  stock  had  no  right  or  authority  of 
law  to  accept  it;  and,  if  they  were  claiming  any 
benefit  therefrom,  other  stockholders  might, 
with  propriety,  question  the  legality  of  the 
transaction.  But  the  holders  of  that  stock  are 
in  the  anomalous  position  of  themselves  repu- 
diating its  validity,  and  thereby  seeking  to  ob- 
tain an  advantage  over  those  who  are  the  legal 
stockholders  of  the  association.  It  seems  to  us  - 
unreasonable  to  say  that  these  stockholders 
may  be  allowed  to  assert  the  illegality  of  the 
action  of  the  building  association  to  which 
they  themselves  we're  parties,  and  at  the  same 
time,  by  reason  of  that  illegality,  place  them- 
selves in  a  better  position  than  they  would  have 
been  had  their  stock  been  valid.  They  bought 
paid-up  stock.  They  paid  for  it.  No  one  is 
questioning  their  right  to  the  benefit  of  that 
stock,  and,  clearly,  they  cannot  be  heard  to  do 
so.  In  case  the  whole  of  this  paid-up  stock 
shall  not  be  considered  as  a  preferred  indebt- 
edness, plaintiffs  in  error  ask  the  court  to  hold 
that  the  holders  thereof  be  charged  with 
monthly  dues  on  the  amount  of  their  stock, 
from  its  date,  so  that  they  may  be  placed  upon 
an  equal  footing  with  other  stockholders  as  to 
that  part,  and,  as  to  any  excess,  they  be  de- 
clared creditors  of  the  association  and  paid  in 
full.  In  other  words,  their  contention  is  that, 
if  the  whole  of  their  stock  cannot  be  paid  in 
full  as  a  preferred  indebtedness,  part  of  it  may 
be.  Certainly,  no  good  reason  appears  why 
the  holders  of  paid-up  stock  should  be  entitled 
to  any  more  advantage  as  to  this  excess  than 
they  would  be  as  to  the  whole  of  the  stock. 

The  judgment  of  the  Appellate  Court  afflrm- 
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ing  the  decree  of  the  Oireuit  Court  will  be  af- 
firmed, 

Bogg^,  J.,  having  passed  upon  this  case  in 
the  appellate  court  of  the  third  district,  took  no 
part  in  the  decision  of  the  case  in  this  court. 

Phillips,  Ch.  J.,  dissenting: 

I  hold  that  a  shareholder  may,  with  the  con- 
sent of  the  association,  pay  up  in  full  for  his 
stock,  as  near  ^  the  amount  to  be  paid  therefor 
can  be  estimated.  In  other  words,  he  may  de- 
posit a  sum  of  money  with  the  association  to 
be  used  by  the  secretary  in  crediting  payments 
on  the'shares  as  the  monthly  dues  oecome  due. 
The  association  may  allow  interest  on  the 
amount  deposited  or  paid  in  until  required  for 
the  payment  of  dues.  Paying  in  advance  is 
nothing  more  than  a  transaction  of  that  char- 
acter. When  an  association  fails,  then,  to  the 
extent  shares  were  paid  by  reason  of  their  hav- 


ing become  due,  such  shareholder  paying  ia 
advance  is  in  the  same  position  as  a  share- 
holder who  has  paid  his  dues  monthly.  There 
is  no  reason  why  he  should  be  In  a  worse  posi- 
tion. The  association  has,  to  the  extent  of  the 
money  not  yet  used  for  pacing  dues,  the 
money  of  the  shareholder,  which  it  was  to  ap- 
ply in  payment  of  dues,  but,  by  reason  of  its 
failure,  cannot  so  apply.  It  has  the  money  of 
the  shareholder,  which  it  has  not  the  right  to 
retain.  To  such  amount  the  association  is  a 
debtor  to  the  shareholder,  and  that  sum  should 
be  paid  in  full  if  there  be  sufficient  funds  to  do 
so,  and  to  that  extent  there  should  be  a  prefer- 
ence over  dividends  to  shareholders.  As  to  the 
amount  of  dues  that  have  become  due,  his  div- 
idends should  be  the  same  as  other  sharehold- 
ers,—no  greater,  no  less.  I  cannot  concur  ia 
this  opinion. 

Rehearing  denied  December  14,  18^7.. 
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William  MORAN.  Exr.,  etc.,  of  John  Moran, 
Deceased, 

William  D.  MORAN,  Impleaded,  etc.,  Appt. 
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1.   A  devise  absolateffin  form  can  not  be 

shown  by  oral  evidence  to  be  inj  truet  for  other 
persons. 

&•  A  bequest  of  fmoney  *'tolbe  divided 
among  the  Sisters  of  Charity*"  withou 
any  limitation  an  to  locality,  state,  or  nation, 
and  without  any  provision  for  tbe  exercise  of 
discretion  by  the  trustees,  is  void  for  uncer- 
tainty. 

8.  A  bequest  to7the  pastor  of  a  speci- 
fied church*  'that  massealniay  be  eald  for  me,*^ 

.  although  not  a  charity,  creates  a  valid  private 
trust. 

4.  A  bequest  Ifor  a  known  andJlawfdl 
purpose*  where  the  powers  of  execution  is 
prescribed  and  available,  should  never  fall  for 
want  of  a  name  or  a  legal  classlflcation,  unless 
it  is  in  obedience  to  a'positive  rule  of  law. 

(December  18, 1807.) 

A  PPEAL?by  defendant,  William  D.  Moran, 
il  from  a  judgment  of  tbe  District  Court  for 
Dallas  County  upholding  tbe  provisions  of  the 
will  of  John  Moran,  deceased.     Modified. 

Statement  by  Granger*  J.: 

This  is  a  proceeding  asking  for  tbe  construe 
tion  of  tbe  will  of  John  Moran,  deceased.  The 
will  is  in  the  following  language,  so  far  as  it  is 
important  for  the  purpose  of  this  proceeding: 
'*Will  of  John  Moran.  Before  these  present, 
I  will  and  bequeath  to  Patrick  Moran  five 
hundred  dollars  of  money.     I  will  and  be- 


Note.— As  to  validity  of  bequests  for  masses, 
see  Festorazzi  v.  Bt.  Joseph  Roman  Oathollc  Church 
(Ala.)  25  L.  R.  A.  960. 
89  L.  R.  A. 


queath  to  William  Toomey  nine  hundred  dol- 
lars of  money.  I  will  and  bequeath  to  Patrick 
Dovle  three  hundred  dollars  of  money.  I  will 
and  bequeath  to  the  Catholic  priest  who  may 
be  pastor  of  the  Beaver  Catholic  Church  when 
this  will  shall  be  executed  three  hundred  dol- 
lars, that  masses  may  be  said  for  me.  I  will 
and  bequeath  to  my  brother  William  five  hun- 
dred dollars,  and  to  my  brother  Michael  fifteen 
hundred  dollars,  and  to  my  sister.  Mary  Moran, 
tiy^  hundred  dollars,  and  to  be  divided  among 
the  Sisters  of  Charity  by  William  Toomey, 
William  Moran,  and  Rev.  H.  V.  Malone,  five 
hundred  dollars.  And  I  will  to  William  Moran, 
my  nephew,  a  son  of  my  sister,  Mary,  my 
farm."  • 

The  witnesses  to  the  will  are  William  Moran 
and  William  Toomey,  both  of  whom  are  lega- 
tees in  the  will.  The  probate  of  the  will 
was  contested  on  tbe  ground,  among  others, 
that  the  subscribing  witnesses  were  legatees 
thereunder.  The  testator  died  without  issue 
and  unmarried.  He  left  surviving  him  Will- 
iam D.  and  Michael  and  Mary  Moran,  as 
brothers  and  sister,  who,  in  the  absence  of  the 
will,  would  inherit  the  estate.  They  are  de- 
fendants in  this  proceeding,  with  others,  and 
each  is  a  lefratee  under  the  terms  of  the  will. 
After  the  filing  of  the  objections  to  the  probate 
of  the  will,  William  Moran,  who  was  a  legatee 
under,  and  subscribing  witness  to,  tbe  will, 
filed  his  answer  to  the  objections,  in  which  he 
expressly  denied  that  he  had  any  interest  in 
any  devise  or  legacy  provided  by  the  will,  and 
alleged  that  the  devise  of  the  farm  to  him  was 
in  trust,  only,  for  the  children  of  his  sister, 
Bridget  Tiernan,  which  trust  was  declared  by 
parol  to  the  testator,  and  by  the  parol  agree- 
ment on  his  part  to  accept  said  trust.  Willianob 
Toomey,  the  other  subscribing  witness,  alsa 
filed  his  written  relinquishment  of  any  provi- 
sions of  the  will  in  his  favor,  and  upon  a  beat- 
ing the  will  was  admitted  to  probate.  The 
plaintiff,  as  executor,  institutes  this  proceed- 
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iDg,  with  all  parties  itf  interest  as  defeDdants, 
sDd  asks  the  court  to  determine  what  provi- 
sioQS  of  the  will  are  valid  and  should  he  exe- 
cuted. Defendant  William  D.  Moran  answers 
the  petition,  representing  that  the  bequest  of 
:$3(K),  that  masses  might  be  said,  and  also  of 
4500,  to  be  divided  among  the  Sisters  of  Char- 
ity, are  void,  and  also  that  the  devise  of  the 
farm  to  William  Moran  cannot  be  established 
and  treated  as  a  trust  in  favor  of  the  children 
of  Bridget  Tiernan,  but  that,  because  of  the 
relinquishment  by  William  Moran,  the  same 
becomes  a  part  of  the  estate,  for  distribution 
■among  the  heirs  at  law  as  if  the  said  John 
Moran  had  died  intestate.  Other  pleadings 
were  filed,  by  other  parties,  presenting  their 
respective  claims  for  construction  in  accord 
with  their  interests.  The  district  court  ad- 
Judged  the  bequests  for  masses  and  to  the  Sis- 
ters of  Charity  valid  and  that  the  devise  to 
William  Moran,  of  the  farm,  was  in  trust  for 
the  children  of  Bridget  Tiernan.  The  defend- 
ant William  D.  Moran,  appealed. 

Messrs.  Robert  S.  Barr  and  Shortley  9c 

Harpel,  for  appellant: 

Wherever  the  prior  disposition  of  the  proper- 
ty imports  absolute  and  uncontrolled  ownership, 
and  also  wherever  a  clear  discretion  and  choice 
to  act  or  not  to  act  is  given,  equity  will  not  con- 
strue a  trust  from  the  language  employed. 

RandaU  v.  Randall,  135  111.  898;  Jones  v. 
Storms,  90  Iowa,  869;  RieJiardson  v.  Haney,  76 
Iowa,  102;  Koiter  v.  Miller,  149  111.  195;  Van 
Buskirk  v.  Van  BuskirkM&  111.  9;  1  Perry,  Tr. 
113;  Maroney  v.  Maroney,  97  Iowa,  711;  fMn- 
try  V.  Lantry,  51  III.  465,  2  Am.  Rep.  810. 

Tbere  is  no  fraud  proved  or  claimed  induc- 
ing the  devise,  hence  no  constructive  trust, 
-and  parol  evidence  is  incompent  to  prove  an 
•express  trust. 

Perry,  Trusts,  4th  ed.  g  78,  p.  55;  Hill, 
Trustees.  8d  Am.  ed.  pp.  86,  87;  Allen  v.  Wilh- 
TOW,  110  U.  8.  119,  28  L.  ed.  90. 

Fraud,  imposition,  mistake  in  the  original 
transaction,  may  constitute  the  purchaser  or 
donee,  a  trustee  ex  maleficio.  It  is  fraud  then, 
and  not  subsequent  fraud,  if  any  exist,  which 
justifies  a  court  of  equity  in  intervening  for 
the  relief  of  ibe  party  injured  by  it. 

Patton  V.  Beeefjsr,  62  Ala,  579;  Manning  v. 
Pippen,  86  Ala.  857;  Brock  v.  Brock,  90  Ala. 
86,  9  L.  R.  A.  290;  BarrY.  (TDonnell,!^  Cal. 
470;  Qore  v.  Clarke,  87  8.  C.  537,  20  L.  R.  A. 
465;  3  Redf.  Wills,  pp.  578.  579. 

Parol  evidence  is  not  admissible  to  show  an 
agreement  to  hold  property  in  trust  where  it  is 
convened  by  a  deed  absolute  on  its  face,  unless 
the  instrument  was  obtained  by  fraud,  or  was 
made  absolutely  by  mistake. 

27  Am.  &  Eng.  Edc.  Law,  p.  62;  Orth  v. 
Orth,  145  Ind.  184,  82  L.  R.  A.  299;  1  Bigelow, 
Fr.  189,  190;  McGinnetts  v.  Barton,  71  Iowa, 
d44;  Andrew  v.  Concannon,  76  Iowa,  251; 
ChampUn  v.  ChampHn,  136  111.  809;  Peterson 
V.  Boswell,  187  Ind.  211;  Moore  v.  Campbell, 
102  Ala.  445;  Martin  v.  Baird,  175  Pa.  540; 
McClain  v.  McClain,  67  Iowa,  167,  Citing 
Brown  v.  Barngroter,  82  Iowa,  208.  ' 

There  can  be  no  resulting  trust  in  this  case, 
for  the  reason  that  the  plaintiff  relies  upon  an 
express  agreement. 

Bispbam,  £q.  80;  Andrew  v.  Concannon, 
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76  Iowa,  258;  Brown  v.  Bamgrover,  82  Iowa, 
204;  McClain  Y.  McClain,  57  Iowa,  169;  Kel- 
lumY.  Smith,  83  Pa.  165;  Bamet  v.  Dougherty, 
82  Pa.  872:  Minot  v.  Mitchell,  80  Ind.  228,  95 
Am.  Dec.  685;  Acker  v.  Priest,  92  Iowa,  610; 
Dvnn  V.  ZwiUing  Bros.  94  Iowa,  283;  Lantry 
V.  Lantry  51  111.  465,  2  Am.  Rep.  310;  ToUe- 
son  V.  BlaVcstock,  95  Ala.  510;  Acker  y.  Pt-iest, 
92  Iowa,  610. 

The  alleged  bequest  in  the  will  in  regard  to 
masses  is  invalid  for  the  reason  that  it  con- 
tains no  element  of  a  charitable  use. 

Aichols  V.  Allen,  180  Mass.  221, 89  Am.  Rep. 
445;  Carter  v.  Balfour,  19  Ala.  829:  Williams 
V.  Person,  88  Ala,  807;  8  Jarman.  Wills.  87, 
879-490;  Russell  v.  Allen,  107  U.  8.  163,  27  L. 
ed.  897;  Pom.  Eq.  Jur.  599;  Owens  y.  Mission- 
ary Soc.  of  M.  E.  Church,  14'N.  Y.  880,  67 
Am.  Dec.  160;  Holland  v.  Alcock,  108  N.  Y. 
312;  Atty,  Gen.  v.  Fishmongers'  Co.  2  Beav. 
168;  Me  BlvndelVs  Trusts,  80  Beav.  360;  Re 
Sehouler,  184  Mass.  426. 

The  soul  of  tbe  deceased  being  a  use  not  re- 
cognized in  law,  and  the  doner  and  usee  being 
the  same,  and  not  in  life,  tbe  bequest  should 
be  held  void. 

Holland  v.  Alcock,  108  N.  Y.  812;  Russell  v. 
Allen,  107  U.  S.  168,  27  L.  ed.  897;  Festorasn 
V.  St.  Joseph's  Catholic  Church,  104  Ala.  827, 

25  L.  R.  A.  860;  Sargent  v.  Burdett,  96  Ga. 
Ill:  Lefevre  v.  Lefetre,  2  Thomp.  &  C.  841; 
Methodist  Episcopal  Church  v.  Jackson  Square 
Evangelical  Lutheran  Church,  84  Md.  173; 
Lapage  v.  McNamara,  5  Iowa,  142. 

Messrs.  White  Sc  Clarke,  for  appellee: 
The  case  is  not  within  the  statute  of  frauds, 
or  of  wills. 

DowdY.  Tucker,  41  Conn.  2QI^\  Hooker  v.  Ax- 
ford,  83  Micb.  458:  Hoge  v.  Hoge,  1  Watte,  216, 

26  Am.  Dec.  52;  Williams  v.  Vreeland,  29  N. 
J.  Eq.  417. 

Equity  will  enforce  the  performance  of  an 
agreement  made  by  the  defendant  with  a  tes- 
tator. 

Jarman,  Wills,  856;  Browne,  Fr.  8  103; 
Churc/i  V.  Ruland,  64  Pa.  432;  Jones  v.  McKee, 
8  Pa.  496,  45  Am.  Dec.  661. 

Where  a  gift  or  bequest  is  procured  from  a 
testator  through  a  promise  to  hold  the  subject 
in  whole  or  in  part  for  a  third  person,  whom 
the  giver  desires  to  benefit,  a  trust  will  arise 
ex  maleflcio  if  the  promise  be  not  fulfilled. 

IJarman,  Wills.  6th  ed.  Bigelow,  p.  494, 
and  notes;  Russell  v.  Jackson,  10  Hare.  206; 
Tee  V.  Fern's,  2  Kay  &  J.  857;  QaitherY. 
Oaither,  3  Md.  Ch.  i58:  1  Bigelow.  Fr.  447; 
Headley  v.  Renner,  129  Pa.  542;  EtterY.  Oreen- 
wait,  98  Pa.  422;  Eyre's  Appeal,  106  Pa.  184; 
Abbott,  Trial  Ev.  pp.  129-150;  Underbill,  Ev. 
p.  328;  Class  v.  Hulbert,  102  Mass.  42,  3  Am. 
Rep.  418;  Stkkland  v.  Aldridge,  9  Ves.  Jr. 
516;  Kingsman  v.  Kingsman,  2  Vern.  659; 
Barrow  Y.Oreenough,  3  Ves.  Jr.  162;  Pring  y. 
Pring,  2  Vern.  99;  Chamberlain  v.  Agar,  2 
Ves.  &  B.  259;  Podmore  v.  Cunning,  7  Sim. 
644;  Sehouler,  Wills.  §  586. 

An  extensive  brief  on  this  question  will  be 
found  in  note  to  Gore  v.  Clarke  (S.  C.)  20  L. 
R  A.  465. 

Where  property  is  devised  to  one  person  on 
his  promise  to  hold  it  for  the  benefit  of  another, 
such  a  trust  may  be  proved  by  parol. 

Career  v.    Todd,  48  N.  J.  Eq.  102;  Bags^ 


206 


Iowa  Bupbemb  Coubt. 


Dec., 


daXe  Y,  Bagsdale,  68  Miss.  92,  11  L.  R  A. 
816. 

Although  a  devise  on  its  face  may  iiii])ort'aD 
absolute  gift  to  the  devisee  in  her  own  right,  it 
is  competent  to  show,  by  her  written  admis- 
sions, that  she  was  to  take  the  property  in  trust 
for  herself  and  others. 

Bromley  v.  Gardner,  79  Me.  246f  8  Redf. 
Wills,  8d  ed.  p.  576;  1  Redf.  Wills,  8d  ed. 
pp.  511-513;  2  Pom.  Eq.  Jur.  2d  ed.  §  1007. 

The  bequest  in  favor  of  the  Sisters  of  Charity 
is  a  valid  bequest  for  the  reason  that  it  was 
made  to  named  trustees. 

Quinn  v.  Shields,  62  Iowa,  140, 49  Am.  Rep. 
141;  Phillips  Y  Barr<nx>,  98  Iowa,  92;  2  Perry, 
Tr.  §§  731,  782;  2  Redf.  Wills,  pp..  401,  402, 
580-584. 

Testator  having  faith  in  the  efficacy  of  mas- 
ses, and.no  doubt  regarding  the  provision  for 
masses  as  a  religious  duty,  there  is  no  le|2:al 
reason  why  the  provision  should  not  be  caf  ried 
out. 

Rhymei^s  Appeal,  93  Pa.  142.  89  Am.  Rep. 
788,  note. 

€rrang^r,  J.,  dalivered  the  opinion  of  the 
court: 

We  first  notice  the  question  whether  or  not 
what  appears  by  the  terms  of  the  will  to  be  an 
absolute  devise  to  William  Moran  of  the  farm 
can  be  shown  by  parol  evidence  to  be  in  trust 
for  the  children  of  Bridget  Tiernan.  It  ap- 
pears that  the  will  was  drawn  by  Father  Ma- 
lone,  a  Catholic  priest.  There  were  present, 
other  than  the  priest  and  the  testator,  William 
Moran  and  William  Toomey.  who  were  sub- 
scribing witnesses.  The  situation  will  be  best 
seen  by  quoting  from  the  record  a  little  of 
the  evidence.  Father  Malone  testified:  **When 
I  sat  down,  I  told  him  now  we  were  ready  to 
write  anything  he  wanted  us  to  write;  and  he 
says  to  me,  the  very  first  thing,  'I  want  Billy, 
here,  to  take  that  farm,  and  give  the  benefit 
to  those  children.'  I  says,  'What  children  do 
you  mean?'  and  he  says,  .*The  Tiernan  chil- 
dren.' We  didn't  understand  how  he  wanted 
the  title  fixed — whether  he  wanted  it  left  to 
the  Tiernan  children  by  will,  or  leave  it  to 
William  in  trust  Q.  What  was  said  by  him? 
What  did  he  say  in  reference  to  that?  A.  I 
stopped  and  hesitated  quite  a  bit,  because  I 
didn't  want  to  disturb  the  man  any  more 
than  was  necessary.  I  remember  I  said: 
*John,  you  don't  fix  the  title  to  that  property, 
and,  if  we  write  it  down  the  way  you  say, 
it  would  be  very  vague.  Can't  you  make  it 
clearer?'  He  says:  **Billy  can  explain  it  to 
you,  if  you  want  it.'  And  it  seemed  to 
worry  him  when  I  said  that.  I  says:  'Let 
us  drop  that  out  until  we  write  the  rest,  and 
leave  that  to  the  last.'  When  we  had  writ- 
ten the  other  items,  I  says:  'I  believe  we 
have  written  all  but  that.'  He  says:  *I 
want  it  left  to  Billy,  simply.'  I  wrote  it 
down,  and  says:  'Is  that  what  you  want?' 
He  says;  'Yes,  sir;  that  is  it,  exactly.  Billy 
will  know  what  to  do  with  the  children.'  In 
order  to  get  more  information  without  ques- 
tioning, I  says:  'That  is  a  very  good  idea. 
Some  of  the  children  are  very  young,  and 
they  might  squaoder  it.'  He  says:  'That  is 
it,  exactly.  Some  of  them  might  not  be  as 
good  as  they  might  be,  and,  if  they  got  any 
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part  of  this  property,  tBey  might  squander  it; 
and,  in  order  to  prevent  it,  I  want  him  to  have 
that  titliS,  so  that  he  can  discriminate  among 
them  as  he  sees  fit.'  And  then  he  made  the  re- 
mark that  it  would  prevent  litigation,  and  keep- 
it  out  of  court"  William  Moran,  the  devi- 
see, testified  as  follows:  "He  said  he  wanted 
to  leave  it  to  these  children,  for  their  use  and 
benefit,  and  he  wanted  to  put  it  in  my  name, 
so  there  would  be  no  costs  or  court  expense. 
For  that  reason  it  was  put  as  it  was.  ...  I 
asked  him  if  he  had  any  particular  choice,  that 
he  should  leave  more  to  one  than  to  others.  He 
said,  'No;'  if  they  were  all  good,  he  wanted 
them  to  get  equal  amounts,  and,  if  there  waa 
any  poor  ones  (that  is,  ones  of  bad  character), 
he  didn't  want  them  to  have  anything.  I  con- 
sented I  would  carry  out  his  instructions  if  I 
was  permitted  to  do  so." 

While  there  is  a  claim  otherwise,  we  think  it 
clearly  appears  by  parol  evidence,  that  the  tes- 
tator's intention  was  to  devise  the  farm  to 
Mora^  only  for  the  use  and  benefit  of  the  Tier- 
nan children.  With  this  expression  of  opin- 
ion as  to  the  sufficiency  of  the  evidence  if  ad- 
missible, we  may  better  consider  the  legal  prop- 
osition whether,  under  the  provisions  of  our 
statute,  such  evidence  is  competent  to  show  the 
fact.  It  will  be  remembered  that  the  devise  is 
absolute  to  Moran  of  the  farm^  in  the  follow- 
ing language:  "I  will  to  Wilham  Moran,  my 
nephew,  son  of  my  sister,  Mary,  my  farm. '^ 
Can  the  devise  so  made,  by  evidence  like  the 
above,  be  so  affected,  changed,  or  modified  as 
to  give  it  the  effect  of  a  devise  in  trust  to 
Moran  for  the  use  and  benefit  of  said  children?* 
Upon  this  question  the  parties  are  in  very  ear- 
nest contention;  appellant  saying  it  cannot,  be- 
cause of  the  following  provision  of  the  Code 
of  1878,  in  force  at  the  time  of  the  execution 
of  the  will,  and  of  the  trial  of  the  case  in  the 
district  court: 

"Sec.  1984.  Declarations,  or  creations  of 
trusts  or  powers,  in  relation  to  real  estate,  must 
be  executed  in  the  same  manner  as  deeds  of 
conveyance;  but  this  provision  does  not  apply 
to  trusts  resulting  from  the  operation  or  con- 
struction of  law. 

"Sec.  2326,  All  other  wills,  to  be  valid^ 
must  be  in  writing  witnessed  by  two  compe- 
tent witnesses  an^  signed  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his  ex- 
press direction." 

Reliance  is  also  placed  on  the  statute  of 
frauds. 

Appellees  maintain  that  the  devise  can  be  so- 
affected,  and  stat^  two  propositions,  either  of 
which  is  said  to  be  sufficient  to  support  the 
conclusion,— first,  that  "the  case  is  not  within 
the  statute  of  frauds  or  of  wills,"  and  "that  it 
has  been  held  universally,  in  such  cases  as  the 
one  at  bar,  that  the  statutes  are  inapplicable, 
and  are  not  to  be  invoked  to  accomplish  a 
fraud."  A  little  sifting  out  of  claims  that  we 
are  disposed  to  disregard  will  tend  to  simplify 
the  disposition  of  the  question.  The  statute  of 
frauds  seems,  by  its  express  language,  to  pre- 
scribe a  rule  of  evidence  applicable  to  con- 
tracts; and,  without  any  holding  on  the  ques- 
tion, we  may  say  that  it  is  a  matter  of  serioua 
doubt  if  it  was  ever  intended  to  apply  to  testa- 
mentary dispositions  of  real  estate.  Section 
1934  of  the  Code  of  1873,  providing  that  "dec- 
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laratioDS  or  creations  of  trusts  or  powers  in  re- 
lation to  real  estate  must  be  executed  in  the 
same  manner  as  deeds  of  conveyance/'  is  a  sec- 
tion of  a  chapter  on  real  estate,  the  purport  of 
which  seems  to  be  as  to  transactions  other  than 
those  of  a  testamentary  nature;  and,  without 
piaciog  any  construction  on  the  scope  of  either 
of  those  statutory  provisions,  tbey  may  be  un- 
derstood as  in  no  way  influencing  our  conclu- 
sion of  this  Quest ioiv.  The  statutory  law  that 
we  do  regard  as  applicable  and  controlling  is 
that  "Of  Wills  and  Letters  of  .Administration." 
wherein  it  is  provided  who  may  dispose  of  his 
property  by  will,  and  how  it  shall  be  done. 
After  specifying  the  circumstances  under 
which  personal  property  may  be  disposed  of 
by  verbal  will  is  ihe  provision  we  have  quoted 
above,  that  '*all  other  wills,  to  be  valid,  must 
be  in  writing,  witnessed  by  two  competent  wit- 
nesses and  signed  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  express  di- 
rection."  This  provision  as  to  wills  being  in 
writing  is  a  general,  If  not  a  universal,  statu- 
torv  requirement  in  this  country;  and  hence 
judicial  determinations  and  general  rules  of 
construction  may  prove  valuable  aids  to  a  con- 
clusion. Looking  at  the  question  solely  in  the 
light  of  our  statutory  language,  if  we  permit 
the  evidence  in  this  case  to  ingraft  on  the  will 
the  modification  soueht,  the  effect  will  be  to 
change  the  absolute  devise  to  William  Moran 
of  the  farm  into  a  devise  as  follows:  '*!  will 
to  William  Moran  ...  my  farm,  in  trust 
for  the  children  of  Bridget  Tiernan."  The 
provision  established  by  oral  evidence,  and 
without  which  it  gould  not  be  even  thought  of, 
entirely  destroys  the  devise  manifest  from  the 
language  of  the  will,  and  makes  another.  Can 
such  a  devise  properly  be  said  to  be  in  writing? 
From  an  extended  examination  of  authorities, 
we  are'led  to  regard  the  rule  as  universal  that 
the  plain  effect  of  the  language  as  used  in  the 
will  is  not  to  be  varied  by  external  proof  of 
what  effect  was  really  intended.  Parol  evi- 
dence may.  Indeed,  be  resorted  to  for  the  pur- 
pose of  making  intelligible  in  the  will  that 
which  cannot  without  its  aid  be  understood, 
or  resolving  a  doubtful  interpjretation ;  but  if 
the  language  of  the  will,  in  point  of  legal  con- 
struction, requires  one  interpretation,  and  can 
be  understood  in  that  sense,  evidence  of  inten- 
tion cannot  be  adduced  to  give  it  another  and  a 
different  interpretation.  Buch  is  the  rule  as 
stated  in  Schouler,  Wills,  §  587.  Mr.  Red- 
field,  in  his  work  on  the  Law  of  Wills  (vol- 
ume 3,  p.  59),  in  a  connection  to  make  the  lan- 
guage entirely  applicable,  uses  this  language: 
**The  very  purpose  of  requiring  wills  to  be  in 
writing  would  be  wholly  defeated  if  courts  of 
equity  were  allowed  to  mgraft  upon  their  pro- 
vulons  such  parol  trusts  as  seem  probably  to 
have  existed  in  the  mind  of  the  testator.'^  It 
is  to  be  said  that  such  a  rule  has  general  sup- 
port in  authority,  but  we  are  cited  to  a  larger 
number  of  cases  said  to  sustain  the  rule  of  ap- 
pellees' contention.  We  cannot  agree  with  ap- 
pellees in  the  claim  that  they  apply  to  the  facts 
of  this  case.  That  there  are  authorities  to  the 
effect  that  where  a  testator,  because  of  the 
fraud  of  a  devisee,  is  induced  to  make  the  de- 
vise on  the  representation  by  the  devisee  that 
be  will  take  the  devise  in  trust  for  another, 
who  was  the  real  object  of  his  bounty,  equity 
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will  enforce  the  trust,  is  not  to  be  questioned. 
See  Hookeii  v.  Azford,  88  Mich.  454;  Hoge  v. 
Hoge,  1  Watts,  216,  26  Am.  Dec.  52;  Dovod^. 
Tucker,  41  Conn.  197;  Wtlliams  v.  Vreeland, 
29  N.  J.  Eq.  417;  Tee  v.  Ferris,  2  Kay  &  J. 
857.  Numerous  other  cases  could  be  cited,  bat 
it  is  not  important  to  do  so.  In  these  cases — 
and,  if  there  are  exceptions,  we  have  not  no- 
ticed them — equity  has  interfered  to  enforce  a 
trust  on  the  ground  of  fraud,  in  the  practice  of 
which  the  devisee  has,  by  his  acts  or  silence, 
prevented  the  testator  from,  or  led  him  to 
avoid,  making  provisions  in  his  will  which  he 
intended;  and  the  cases  cited  were  not  for  the 
construction  of  the  wills,  but  to  declare  a  trust 
based  on  the  fraudulent  acts  by  which  the 
making  of  the  will,  as  intended,  was  prevented. 
The  cases  do  not  attempt  to  change  the  wills, 
or  to  construe  them,  but  to  fix  obligations  be- 
cause of  the  acts  of  the  devisee.  In  this  case 
there  is  no  claim  of  fraud,  nor  that  the  devisee 
in  any  way  induced  the  devise.  The  will  was 
written  just  as  the  testator  desired  it.  He 
wanted  Moran  to  have  the  title,  and  he  gave  it 
to  him.  He  also  wanted  Moran  to  hold  and 
use  the  property  for  specified  purposes,  and 
neglected  to  make  any  provision  for  it  in  his 
will,  and  that  is  what  the  authorities  say  can- 
not be  ingrafted  onto  the  will  by  oral  proof. 
If,  in  this  case,  we  sustain  the  trust,  we  must 
say  that  the  testator  intended  by  his  will  to- 
create  the  trust,  while  he  knew  at  its  making, 
and  all  present  knew,  that  he  did  not  so  intend, 
but  he  aid  intend  verbally  to  create  the  trust. 
In  fact,  all  was  done  as  he  intended  to  do  it, 
but  not  in  the  way  to  give  his  intentions  effect. 
Assuming  that  he  knew  the  law,  as  we  must, 
he  purposely  departed  from  its  requirement  to 
make  the  devise  in  writing.  It  is  also  to  be 
said  that  the  objector,  who  is  a  brother  ofjlhe 
deceased,  and  ur^es  the  invalidity  of  the  de- 
vise, had  no  part  in,  and,  so  far  as  the  record 
discloses,  had  no  knowledge  of,  the  making  of 
the  will.  He  is  in  no  way  In  fault  that  the  will 
does  not  express  the  intention  shown  by  the 
verbal  proof  In  this  respect  the  case  is  unlike 
those  in  which  a  trust  is  sustained.  We  think 
the  cases  all  expressly  or  impliedly  guard  the 
exercise  of  authority  to  maintain  or  enforce 
such  a  trust  by  the  fact  that  the  testator  would 
have  done  what  the  trust  is  maintained  for,  had 
not  fraud  prevented  it.  That  is  not  true  of 
this  case.  It  is  also  said  by  appellees  that,  if 
further  writing  is  necessary  to  prove  the  trust, 
it  is  found  in  the  answer  of  .William  Moran  in 
the  probate  proceedings,  in  which  he  acknowl- 
edged the  trust,  and  defined  its  extent.  Mr. 
Moran  is  to  be  commended  for  his  unselfish  and 
faithful  course  in  the  matter,  by  declining  so 
generous  a  bounty  at  the  expense  of  a  breach 
of  confidence,  but  he  cannot  by  bis  writing  do 
what  the  testator  should  have  done.  The  con- 
ditions of  the  will  were  fixed  by  the  expressed 
intentions  of  the  testator  in  the  way  provided 
by  law.  Inasmuch  as  William  Moran  has  re- 
linquished all  claims  under  the  will  except  such 
as  should  come  from  the  trust  sought  to  be 
shown,  and  as  no  trust  can  be  sustained,  the 
devise  of  the  farm  must  fail;  and  it  becomes  a 
part  of  the  residuary  estate,  to  be  disposed  of 
as  if  no  devise  of  it  had  been  attempted,  ""t! 
2.  Objection  is  made  to  the  provision  of  the 
will  in  favor  of  the  Sisters  of  Charity,  which 
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is  in  these  words:  "I  will  and  bequeath, 
.  .  .  to  be  divided  amoD^  the*  Sisters  of 
Charily  by  William  Toomey,  William  Moran, 
and  Rev.  H.  V.  Malone,  five  hundred  dollars." 
It  is  said  that  the  bequest  is  void  because  of 
uncertainty /and  we  think  the  objection  must 
be  sustained.  We  do  not  question  the  rule  that 
it  is  competent  for  a  testator  to  bestow  a  char- 
ity on  a  person  or  institution  to  be  chosen  by 
a  trustee  or  executor,  and  that  such  bequests 
will  be  upheld.  It  is  an  historical  fact,  of 
which  we  may  take  notice,  that  Sisters  of 
>  Charity  are  general  throughout  the  state  and 
,  country.  It  appears  in  evidence  that  they  con- 
stitute a  charitable  sisterhood  of  the  Catholic 
Church.  The  provision  of  the  will  is  that  the 
bequest  is  to  be  ''divided  amonji^  the  Sisters  of 
Charity."  If  the  bequest  should  be  sustained, 
:how  would  the  trustees  execute  it?  No  one 
would  say  that  it  should  be  divided  among  all 
.of  them,  for  such,  in  reason,  could  not  have 
•been  the  intention.  There  is  no  limitation  as 
to  locality,  state,  or  nation.  We  infer  that  ap- 
pellees think  the  trustees  may  select  to  whom 
the  bequest  shall  be  given.  The  will  does  not 
60  provide.  In  LePdge  v.  McNamara,  5  Iowa, 
124,  with  a  very  similar  question  under  con- 
sideration, as  to  the  legal  proposition  it  is  said : 
*'If  ihere  is  such  uncertainty  as  that  it  cannot 
be  known  who  is  to  take  as  benetSciary,  the 
trust  is  void;  and  the  heir,  by  operation  of  law. 
will  take  the  estate  stripped  of  the  trust." 
That  rule  is  decisive  of  this  question.  There  is 
no  attempt  in  argument  to  say  who  the  benefi- 
ciary of  this  bequest  is,  in  language  less  uncer 
tain  than  the  will  itself.  There  is  noconteotion 
that  the  will  is  sufficiently^  specific.  If  the  trus- 
tees may  not  use  a  discretion,  and  no  such  right 
is  granted.  The  bequest  is  void  for  uncertainty. 

3.  It  is  also  urged  that  the  provision  of  the 
will,  in  order  that  masses  might  be  said  for 
iiim,  is  void.  The  bequest  is  as  follows:  **  I 
will  and  bequeath  to  the  Catholic  priest  who 
may  be  pastor  of  the  Beaver  Catholic  Church 
when  this  will  shall  be  executed  three  hun- 
dred dollars,  that  masses  may  be  said  for  me." 
The  testator  was  a  member  of  Beaver  Catholic 
Church.  It  had  a  definite  and  known  loca- 
tion. It  is  not  to  be  doubted  that  the  words 
of  the  bequest  "when  this  will  shall  be  ex- 
<2rcuted "  mean  when  the  will  should  be  car- 
ried into  effect.  An  objection  to  the  bequest 
is  that  it  contained  no  elements  of  a  charitable 
use.  That  is  true,  but  bequests  are  not  limited 
to  such  purposes.  We  must  assume  that  the 
bequest  was  inspired  by  his  religious  convic 
lions  as  to  duty  in  the  way  of  furthering  his 
hopes  and  purposes  for  security  and  happiness 
hereafter.  Promises  and  pledges  made  in  life 
for  the  support  of  religious  observances  to  the 
same  end  are  usual,  and  supported  by  un- 
<loubted  authority.  Why  is  not  a  bequest  to 
-secure  such  observance  after  one's  death,  for 
the  same  purposes,  valid?  It  is  said  that  "the 
soul  of  the  deceased  being  a  use  not  recognized 
in  law,  and  the  donor  and  uses  being  the  same, 
and  not  in  life,  the  bequest  should  be  held 
void." 

It  is  thought  that  EusaeU  v.  AUen,\(n  U.  S. 
188, 27  L.  ed.  897,  sustains  appellant's  view, 
but  a  careful  examination  of  the  case  shows 
otherwise.    Th.e  case  has  to  do  with  charitable  1 
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bequests,  and  where  they  are  void,  because  the 
object  of  the  charity  is  not  so  defined  as  that  it 
may  be  known.  We  have  in  this  case  recog- 
nized the  rule  of  that  case  in  the  respect  stated ; 
but,  as  we  have  said,  this  bequest  is  not  a 
charity.  It  is  an  expenditure  directed  by  the 
testator  for  a  service  promised  to  him,  and 
the  fact  that,  when  the  service  is  to  be  ren- 
dered, he  will  not  be  living,  so  as  to  be  a  ben- 
eficiary in  this  life,  is  a  matter  of  no  concern  to 
the  courts.  His  soul's  welfare  in  the  here- 
after is  a  matter  of  his  personal  concern,  for 
which,  when  not  contravening  public  policy, 
he  may  act  as  his  judgment  and  beliefs  shall 
direct.  It  is  not  the  province  of  the  courts  to 
inquire  as  to  the  soundness  or  reasonableness 
of  religious  beliefs,  but  to  respect  all  such, and 
the  ceremonies  of  their  observance,  wherein 
tbev  do  not  militate  against  the  public  peace 
and  security.  The  provision  is  liitle  different 
from  one  for  the  erection  of  a  monument  after 
his  death,  or  the  doing  of  any  other  act  that  he 
might  desire,  not  intended  for  the  benefit  of 
anyone  living,  but  which,  if  living,  he  might 
lawfully  do.  Such  bequests,  if  made  so  defi- 
nitely as  that  the  intent  may  be  known  and 
carried  into  effect,  are  valid.  In  a  somewhat 
recent  case  in  Alabama  (Festoram  v.  Si.  Jo- 
f^eph's  Catholic  Ghureh,  104  Ala.  827,  25  L.  R. 
A.  860),  the  legal  effect  of  such  a  bequest  is 
considered.  The  bequest  there  considered  was 
in  these  words:  *'  I  give  and  bequeath  to  the 
Roman  Catholic  Church  of  Saint  Joseph,  in 
the  city  of  Mobile,  the  sum  of  two  thousand 
dollars,  also  to  be  used  in  solemn  masses  for 
the  repose  of  m^  soul."  The  case  treats  the 
bequest  as  a  private  trust,  which  we  think,  is 
the  proper  class  in  w&ioh  to  place  such  a  be- 
quest. In  holding  the  bequest  invalid  as  such 
a  trust,  it  is  said:  ''It  is  not  valid  as  a  private 
trust,  for  the  want  of  a  living  beneficiary.  A 
trust  in  form,  with  none  to  enjoy  or  enforce 
the  use,  is  no  trust."  The  latter  proposition 
is  not  to  be  doubted.  The  former  we  need 
not  consider,  for  that  branch  of  the  case  is 
made  to  turu  on  the  fact  that  ''there  is  no 
imaginable  being  possessing  power  to  enforce 
the  use  declared  in  this  bequest."  The  state- 
ment as  to  such  a  bequest  being  void  for  want 
of  a  living  beneficiary  is  not  argued.  It  will 
be  noticed  that  in  that  bequest  the  trustee  is 
the  church;  because  of  which  it  is  said  there  is 
no  imaginable  person  to  enforce  the  trust. 
That  is  not  true  of  this  case.  The  priest  of 
the  church  designated,  at  a  specified  time,  is 
made  the  person  to  execute  the  trust;  and 
when  he  accepts  the  money  he  becomes  re- 
sponsible to  the  court  for  the  proper  discharge 
of  his  duties  as  trustee. 

The  cases  on  this  subject  are  not  in  accord. 
Some  of  the  courts  have  been  slow  to  g^t 
away  from  the  rule  of  the  English  cases  in 
which,  under  their  amalgamated  condition  of 
church  and  slate,  such  bequests  and  devises 
were  held  void,  as  superstitious  uses  or  creat- 
ing perpetuities.  In  Festorazzi  v.  81.  Jo- 
seph's Catholic  Church,  104  Ala.  327.  25  L.  R. 
A.  860,  it  is  said:  "  (Jnder  our  political  in- 
stitutions which  maintain  and  enforce  abso- 
lute separation  of  church  and  state,  and  the 
utmost  freedom  of  religious  thought  and  ac- 
tion, there  is  no  place  for  the  English  doc- 
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trine  of  superstitious  uses."  Similar  lan- 
guage has  ))een  repeatedly  used  by  the  courts 
of  this  country.  In  Oilman  v.  MeArdU,  99 
N.  Y.  451,  52  Am.  Rep.  41,  the  question  was 
to  the  effect  of  an  agreement,  by  which 
money  was  accepted  during  the  lifetime  of  the 
•decedent,  to  be  applied  to  certain  purposes, 
And  the  residue  to  be  expended  for  Roman 
Catholic  masses,  to  be  said  for  the  repose  of 
her  soul  and  that  of  her  husband.  The  court 
•declined  to  definitely  settle  the  question  as  to 
the  application  of  the  residue  for  masses,  but 
the  opinion  contains  a  discussion  of  bequests 
for  such  purposes,  incidental  to  other  ques- 
tions, that  is  worthy  of  notice.  The  lower 
<court  in  that  case  had  held  that,  as  to  the  sur- 
plus to  be  used  for  masses,  it  was  held  by  one 
as  mere  agent,  whose  authority  was  revocable, 
-and  that  no  valid  trust  had  been  created;  that 
there  was  nothing  illegal  or  contrary  to  public 
policy  in  the  purpose  to  which  the  money 
was  intended  to  be  applied,  but  that,  as  a 
trust,  it  was  void  for  want  of  a  beneficiary 
who  could  enforce  it,  both  of  the  persons  for 
whose  benefit  the  masses  were  to  be  solem- 
nized being  dead.  The  same  court  expressed 
'the  opinion  that  the  disposition  of  such  sur- 
plus would  have  created  a  valid  trust  if  con 
tained  in  a  will.  This  holding  and  language 
^f  the  court  is  made  the  basis  on  which  the 
<*ourt  of  appeals  based  its  discussion  and  con- 
clusion. The  argument  is  clear  to  the  effect 
that  there  is  no  such  distinction  in  law  as  that 
an  agreement  during  life,  for  the  expenditure 
of  money  for  masses  after  death,  is  invalid, 
but  that  a  testamentary  provision  to  that  effect 
would  be  valid.  The  two  methods  are  un- 
mistakably made  of  equal  validity,  for  the 
<jourt,  after  specifying  the  facts,  says:  "  Such 
a  contract  could  be  enforced  by  the  legal  rep- 
resentatives of  the  promisee,  and  in  case  of  a 
refusal  to  perform  they  could  recover  the  con- 
sideration paid.  It  certainly  must  be  in  the 
power  of  a  person  to  provide,  either  by  will  or 
contract,  for  matters  of  this  description,  and 
I  can  see  no  legal  reason  why  he  should  be 
confined  to  a  testamentary  direction."  This 
conclusion  follows  some  argumentative  lan- 
guage that  gives  to  it  an  added  value,  and  we 
quote  it  as  follows:  "But  in  the  case  before 
us.  even  if  it  should  be  conceded  that  the 
agreement  under  which  the  defendant  received 
the  money  could  not  be  sustained  strictl  v  as  a 
trust, on  the  ground  of  the  want  of  a  beneficiary 
to  enforce  it,  it  would  not  follow  that  it  was 
of  no  effect  whatever.  As  a  trust  the  same  ob- 
jection, if  valid,  existed  to  the  undertaking  to 
apply  the  fund  to  defraying  the  funeral  ex- 
penses of  the  deceased  and  her  husband,  and 
to  the  erection  of  a  monument  to  their  memo- 
ries, but  it  would  be  a  great  abridgment  of 
the  rights  of  property  to  deny  to  any  person 
the  power,  in  his  lifetime,  to  enter  into  a  con- 
tract to  be  performed  after  his  death  by  an- 
other person,  to  do  or  procure  to  be  done  any 
act  not  objectionable  as  against  any  rule  of 
law,  morals,  or  public  policy,  and  to  pay  the 
consideration  for  the  performance  of  such 
contract  It  appears  in  this  case  that  the  de- 
fendant was  an  undertaker;  that  the  deceased 
selected  the  kind  of  a  coffin  she  desired,  and 
described  the  monument  she  wished  erected 
:  39  L.  R.  A. 


and  specified  the  times  at  which  the  masses 
were  to  be  solemnized;  and  the  finding  of  the 
court  is  that  the  defendant  received  the  money 
on  the  terms  stated  by  the  deceased,  and  prom- 
ised to  apply  it  to  the  uses  and  purposes  therein 
mentioned.  There  was  no  iodefiniteness  about 
this  contract  and  it  was  easy  of  performance. 
There  certainly  can  be  no  legal  objection  to  a 
person  contracting  in  his  Uptime  for  his  fu- 
neral, his  coffin,  and  his  monument  and  even 
for  the  solemnization  of  masses,  and  paying 
for  them  in  advance.  And  if  so,  what  reason 
can  there  be  for  denying  him  the  power  of 
paying  a  sum  of  money  to  a  third  person  on 
his  agreement  to  procure  those  things.  Sup- 
pose a  person  should  desire  in  his  lifetime  to 
provide  for  the  writing  of  his  biography,  the 
publication  of  his  literary  works,  the  painting 
of  his  portrait,  or  the  erection  of  a  statute  to 
his  memory  after  his  death.  He  certainly 
can  make  a  valid  contract  with  any  person  to 
do  either  of  those  things,  and  pay  for  them; 
and  although  they  may  be  personal  to  him- 
self and  for  the  gratification  of  his  own  feel- 
ines  and  perhaps  his  vanity,  and  he  cannot,  in 
strictness,  create  a  trust  for  the  purpose,  be- 
cause there  will  be  no  beneficiary,  as  he  will 
not  live  to  enforce  it, why  should  he  not  be  at 
liberty  in  his  lifetime  to  contract  with  some 
person  of  his  confidence  to  procure  them  to 
be  done,  and  as  a  consideration  for  such  agree- 
ment, to  pay  him  the  sum  necessary  to  defray 
the  expense."  We  may  assume  thatdf  such  an 
agreement  has  the  sanction  of  the  law,  because 
it  has  the  elements  of  a  valid  contract,  so 
would  a  testamentary  provision  with  precisely 
the  same  elements  for  its  support.  It  is  not 
wise,  iu  such  cases,  for  courts  to  quibble 
about  technical  trusts  or  beneficiaries.  Re- 
sults are  of  greater  importance  than  technical 
names,  and  a  bequest  for  a  known  lawful 
purpose,  where  the  power  of  execution  is  pre- 
scribed and  available,  should  never  fail  for 
want  of  a  name  or  a  legal  classification,  unless 
it  is  in  obedience  to  a  positive  rule  of  law. 

We  have  said  that  this  bequest,  if  the  priest 
should  accept  the  money,  is  a  private  trust; 
and  we  think  it  possesses  the  essential  elements 
of  such  a  trust,  as  much  as  it  would  if  the 
object  were  the  erection  of  a  monument  or  the 
doing  of  any  other  act  intended  alone  to  per- 
petuate the  memory  or  name  of  the  testator. 
But  even  if  there  is  a  technical  departure,  be- 
cause of  no  living  beneficiary,  still  the  be- 
quest is  valid.  We  have  also  said  that  It  is  not 
a  charity,  and  we  can  discover  no  element  of  a 
charity  in  it.  It  seems  to  be  a  matter  entirely 
personal  to  the  testator.  In  one  or  more  cases 
the  courts  have  felt  the  necessity,  in  order  to 
sustain  such  a  bequest,  to  denominate  it  a 
'•charity,"  because  charitable  bequests  have 
had  the  sanction  of  the  law.  We  know  of  no 
such  limitation  on  testamentary  acts  as  that 
bequests  or  devises  must  be  in  the  line  of  other 
such  acts,  if  otherwise  lawful.  Such  a  be- 
quest has  direct  support  in  Seibert's  Appeal,  18 
W.  N.  C.  276.  In  He  Sehouler,  134  Mass.  426, 
such  a  bequest  is  sustained,  and  it  is  said: 
"Masses  are  religious  ceremonials  or  ob- 
servances of  the  church,  .  .  .  and  come 
within  the  religious  or  pious  uses  which  are 
upheld  as  public  charities."  Our  conclusion 
14 
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is  that,  as  to  the  devise  of  the  farm  and  the  be- 
quest to  the  Sisters  of  Charity,  the  will  must 
be  held  inoperative,  and  the  property  passes 
to  the  residuary  estate.    As  to  the  bequest  for 


the  saying  of  masses  for  the  testator,  the  will 
is  sustained. 

The  judgment  will  stand  modified  and  af- 
firmed. 


KENTUCKY  COURT  OP  APPEALS. 
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1.  ErroDeous  advice  by  a  dty  attorney 

to  the  police  justice  as  to  his  puwer  to  arrest  an 
alleged  fugitive  from  Justice  will  irive  the  Justice 
no  light  of  action  over  against  him  in  case  recov- 
ery is  had  against  tbe  Justice,  althoutrb  he  acts 
out  of  the  line  of  his  duty  and  apparently  in 
Ignorance  of  the  law. 
2*  A  police  ^udge  ordering  the  commit- 
ment to  Jail  of  a  person  of  whose  guilt  tberels 
no  evidence  and  without  any  other  warrant  than 
a  telegram  to  the  chief  of  police  to  arrest  him  is 
guilty  of  false  imprisonment,  although  his  mo- 
tives may  not  have  been  improper  or  corrupt. 

(October  19, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Caldwell  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  false  imprisonment.  Be- 
tersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hodg^e  &  Hodg^e,   for  appellant: 

Before  a  person  can  be  legally  arrested 
charged  with  a  crime  committed  in  another 
state,  Ky.  Stat.  chap.  56,  title  Fugitives  from 
Justice,  art.  1,  §  1930,  must  be  complied  with. 

If  not  complied  with  the  persons  making  the 
arrest  and  committing  to  prison  are  trespassers 
and  guilty  of  false  imprisonment. 

As  the  law  has  given  defendant  capacity  to 
entertain  complaint  against  the  person  sought 
to  be  charged,  the  complaint  required  by  the 
law  must  be  actually  made  or  preferred,  and 
the  person  must  have  been  properly  brought 
before  him  to  answer  tbe  charge,  before  be  ac- 
quires jurisdiction. 

7  Am.  &  Eng  Enc.  Law,  pp.  598,  664,  note 

2,  668,   note  2,  669;  Botts  v.  Williams,  17  B. 
Mon.  687. 

Mr.  John  C.  Gates  for  appellee. 

Lewie,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  brought  this  action  for  false  im- 
prisonment, stating  in  his  petition,  substan- 
tially, that  appellee  maliciously,  wrongfully, 
and  without  any  authority  of  law,  issued  a 
mittimus  directed  to  and  commanding  the  jailer 
of  Caldwell  county  to  receive  appellant  into 
the  jail,  and  keep  him  safely  until  discharged 


NoTB.— As  to  the  liability  of  a  judicial  officer  for 
a  Judicial  deciftion,  pee  note  to  Austin  v.  Vrooman 
(N.  Y.)  U  L.  K.  A.  138;  Thompson  v.  Jackson  (Iowa) 
27  L.  R.  A.  98. 
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by  due  course  of  law,  and  that  in  virtue  of 
said  wrongful  order  be  was  put  into  said  jail, 
and  there  kept  until  released  on  a  writ  of  habeas- 
corpus  issued  by  the  judge  of  Caldwell  county 
court.  Appellee,  in  his  answer,  after  denying 
that  he  either  maliciously,  with  intent  to  in- 
lure  appellant,  wrongfully,  or  without  author- 
ity of  law,  issued  the  order  of  commitment, 
stated  that  he  was  at  the  time  police  judge  of 
the  city  of  Princeton,  and  (he  order  in  ques- 
tion was  made  by  him  in  discharge  of  his  duty 
as  such  judee.  as  he  belivcd  it  to  be.  As  an 
additional  defense,  he  stated  that  one  J.  T. 
Coleman,  city  attorney,  advised  him  that  it 
was  proper  to  commit  appellant  to  jail,  and 
that,  being  himself  ignorant  of  the  law,  he  re- 
lied upon,  and  acted  according  to,  his  advice; 
that  therefore  appellee  is  entitled  to  judgment 
over  against  Coleman  for  any  sum  that  plain- 
tiff in  the  action  may  recover  against  him; 
and,  to  that  end,  his  answer  was  made  a  cross, 
petition.  Coleman  filed  a  demurrer  to  that 
part  of  the  answer,  as  did  also  appellant,  and, 
of  course,  both  were  properly  sustained;  for  it 
constituted  no  defense  to  tbe  action,  nor  cause 
of  cross  action  against  Coleman,  though  tbe 
latter  acted  out  of  the  line  of  his  duty,  and  ap- 
parently in  ignorance  of  the  relative  rights  and 
duties  of  appellant  as  a  citizen,  and  of  appel- 
lee as  a  judicial  officer.  As  appears  from  the 
evidence,  the  only  authority ',the  marshal  of  the 
city  of  Princeton  had  for  arresting  and  bring- 
ing appellant  in  custody  before  appellee  aa 
police  judge,  was  tbe  following  telegram,  pur- 
porting tol)e  from  E.  F.  Gibson,  chief  of  po- 
lice of  Opelika,  Alabama: 

September  16,  1894. 
To  Chief  of  Police,  Princeton,  Kentucky: 
Arrest  Ben  Glazer,  and  wire  me. 

And  appellant  was  committed  to  jail  by  order 
of  appellee,  acting  as  police  judge,  with  no 
other  warrant  than  that  telegram,  and  without 
any  evidence  whatever  showing  or  tending  to 
show  him  to  be  guilty  of  an  offense  against  tbe 
law  of  either  Alabama  or  Kentucky.  Yet  the 
lower  court  instructed  the  jury  trying  the  case, 
in  substance,  that  appellant  was  entitled  to  no 
reparation,  unless  appellee,  in  depriving  him 
of  his  liberty,  acted  without  an  honest  convio- 
tion  of  duty,  and  with  corrupt  and  improper 
motives;  and  as  there  was  no  evidence  show- 
ing that  appellee  acted  corruptly,  or  with  a 
bad  motive,  of  course  the  verdict  had  to  be, 
and  was.  for  him.  As  early  as  the  case  of 
Gregory  v.  Brown,  4  Bibb,  28  (decided  in  1815). 
this  court  held  that  where  a  magistrate  acts 
judically  upon  a  subject  within  his  jurisdic- 
tion, though  he  should  act  illegally  or  errone- 
ously, he  cannot  be  made  liable  for  any  dam- 
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ages  sustained  by  his  couduct,  unless  be  acted 
from  impure  or  corrupt  motives.  And  tbe 
rule  bas  been  extended  and  applied  in  the  case 
of  even  an  officer  of  elections,  who  may  be  re- 
quired to  act  judicially  in  determining  tbe 
qualification  of  a  person  offering  to  vote.  But 
in  all  the  cases  it  bas  been  distinctly  made  a 
condition  of  immunity  of  judicial  officers  from 
damage  for  wrong  and  injury  done  by  his  de- 
cision or  act  that  such  decision  be  rendered  or 
act  done  within  his  jurisdiction  of  the  subject- 
matter  or  of  the  person  affected.  As  said  in 
Cooley.  Torts,  *416:  'Every  judicial  officer, 
whether  the  grade  be  high  or  low,  must  take 
care,  before  acting,  to  inform  himself  whether 
the  circumstances  justify  his  exercise  of  the 
judicial  function.  A  judge  is  not  such  at  all 
times,  and  for  all  purposes.  When  he  acts,  he 
must  be  clothed  with  jurisdiction;  and.  acting 
without  this,  he  is  but  the  individual  falsely 
assuming  an  authority  he  does  not  possess.^' 
Further,  on  page  420,  he  says:  "The  rule  of 
law,  therefore,  which  compels  him  to  keep 
within  hlR  juiisdiction  at  his  peril  cannot  be 
unjust  to  him,  because,  by  declining  to  exercise 
any  questionable  authority,  he  can  always  keep 
wtthm  safe  bounds,  and'  will  violate  no  duty 
io  doin^so." 

In  tbis  case  the  marshal  had  no  warrant  of 
any  kind  to  arrest  appellant.  It  was  too  plain, 
for  a  person  having  any  knowledge  of  the 
duties  of  the  office  of  police  judge,  that  appel- 
lee, as  such,  had  no  jurisdiction  whatever  of 
the  person  of  appellant,  or  authority  to  inquire 
in  regard  to  the  matter,  much  less  to  commit 
him  to  jail,  without  any  legal  charge  against 
him,  or  evidence  in  support  of  a  charge.  Ken- 
tucky Stat,  g  1930,  authorizes  arrest  and  con- 
finement in  jail,  and  delivery  over  to  the  proper 
authority,  of  a  person  guilty  of  a  felony  any- 
where in  the  United  States,  if  found  in  this 
state,  only  when  a  warren  t  has  been  issued  by 
judicial  authority  upon  affidavit  of  the  facts. 
But  he  cannot  be  committed  to  jail  by  any 
judicial  officer  before  whom  he  may  be 
Drought,  until  satisfied,  upon  hearing  evidence, 
of  his  guilt.  In  this  case  no  warrant  was  is- 
sued at  all,  nor  was  it,  at  the  time  appellant 
was  committed  to  jail,  or  subsequently,  made 
to  appear  that  he  was  guilty  of  a  felony.  As, 
therefore,  appellee  acted  without  legal  power, 
and  consequently  without  jurisdiction,  he  is 
liable  to  appellant,  though  the  motives  actuat- 
ing him  may  not  have  been  improper  or  cor- 
rupt, and  it  was  error  for  the  lower  court  to  so 
instruct  the  jury. 

Tlie  judgment  is  reversed,  and  the  case  re- 
manded for  a  new  trial  consistent  with  this 
opinion. 


HETTERMAN  BROTHERS,  Appts,, 

V, 

P.  J.  POWERS  .^^  al. 
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1«  Orgf&nlaed  labor  may  invoke  tbe  law  to 
protect  the  fruits  of  its  skill  and  handiwork  from 
piracy  and  Intrnsion. 


Note.— For  protection  of  trade-union  lat)el8or 
trademarks,  see  note  to  State  v.  Bishop  (Mo.)  29  L. 
K.A.200. 
89  L.  R.  A. 


8.  An  employee  whose  skilled  labor 
creates  a  demand  for  a  commodity 

that  secures  for  him  hlfrher  remunerative  wages 
has  as  definite  a  property  right  to  the  exclusive 
use  of  a  particular  label,  slgrn,  symbol,  brand,  or 
devloe  adopted  by  him  to  distinguish  and  charac- 
terize said  commodity  as  the  product  of  his  skilled 
labor  as  the  merchant  or  owner  has  co  the  ex- 
clusive use  of  his  adopted  trademark  on  bis 
goods. 
8.  Tolontary  unincorporated*  labor 
orflfanisations  composed  solely  of 
practical  ci^^ar  makers  are  entitled  to  the 
protection  of  a  label  adopted  by  them  against  use 
by  an  unauthorized  person,  although  they  do  not 
own  the  cigars  to  which  their  label  Is  affixed. 

4.  Other  mannftfcctnrers  of  cigars  are 
not  attacked  by  tbe  blue  label  of  the  cigar 
makers^  International  union  declaring  that  tbe 
cigars  to  which  it  is  affixed  ''are  not  the  product 
of  Inferior,  rat-shop,  coolie,  prison,  or  filthy  tene^. 
ment- house  workmanship.*' 

(October.  27,1897.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
enjoining  them  from  counterfeiting  plaintiff's 
labels.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Humphrey  &  Davie  for  appel- 
lants. 

Jfr.  Augustus  E.  Willson^  for  appellees: 

At  Sacramento,  California,  a  dealer  selling 
Chinese  made  cigars  put  up  signs  with  the 
stamp  of  this  union  and  upon  a  suit  to  compel 
him  to  remove  the  sign  the  court  enjoined  him 
from  exhibiting  the  stamp  or  label  or  any  fac- 
simile of  it. 

Judtre  Hunt,  in  the  supreme  court  at  San 
Francisco,  enjoined  the  defendants  from  sell- 
ing cigars  in  boxes  containing  a  counterfeit  of 
this  label,  or  to  which  the  genuine  label  had 
been  fraudulently  affixed.  May  8,  1888. 

At  Lincoln,  Nebraska,  injunction  was 
granted  against  the  unauthorized  use  of  this 
label. 

In  the  district  court  of  Scott  county,"  Iowa, 
injunction  was  also  &:ranted. 

At  Buffalo,  New  York,  in  the  supreme  court, 
three  judges  sitting,  a  judgment  was  affirmed, 
convicting  the  defendant  of  counterfeiting  this 
label.  The  court  also  established  that  this  is  a 
trademark  and  entitled  to  the  protection  of 
trademarks. 

At  St.  Louis,  Missouri,  the  circuit  court 
granted  a  permanent  injunction  upon  tbe  same 
label. 

At  Toronto,  Canada,  a  like  injunction  was 
granted. 

In  the  circuit  court  at  Milwaukee,  Wisconsin, 
a  judgment  for  the  plaintiff  was  entered  in  a 
like  proceeding. 

And  in  the  superior  court  of  Santa  Clara, 
California,  a  like  injunction  was  granted. 

At  New  Haven,  Connecticut,  a  temporary 
injunction  was  granted. 

Haielrifi^^,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  were  manufacturers  and  deal- 
ers in  cigars  in  Louisville,  Kentucky,  and, 
without  right,  or  claim  of  right,  used  on  boxes 
of  cigars  manufactured  and  sold  by  them  the 
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blue  label  of  the  Cigar  Makers'  International 
Union  of  America,  a  facsimile  of  which  is  as 
follows: 

Sept.  1880. 

Issued  by  authority  of  Cigar  Makers'  Inter- 
national Union  of  America.  Union-Made 
Cigars.  This  certifies  that  the  cigars  contained 
4n  this  box  have  been  made  by  a  first-class 
"workman,  a  member  of  the  Cigar  Makers'  In- 
lernational  Union  of  America,  an  organization 
opposed  to  inferior,  rat-shop,  coolie,  prison,  or 
filthy  tenement  house  workmanship.  There- 
fore we  recommend  these  cigars  to  all  smokers 
throughout  the  world.  All  infringements 
upon  this  label  will  be  punished  according  to 
law. 

A.  Strasser,  President  C.  M.  I.  U.  of 
America. 

Thereupon  appellees  Powers,  Eieffer,  and 
Wopprice.  suing  for  themselves  and  all  their 
associate  and  fellow  members  in  the  Cigar 
Makers'  International  Union  and  the  Cigar 
Makers  Protective  Union,  No.  82  and  joining 
these  two  organizations  also,  as  plaintiffs, 
brought  this  action  to  prevent  this  alleged 
wrongful  use  of  the  label.  The  International 
Union,  embracing,  according  to  the  petition, 

some  members,    and  the  local  union, 

some  members,  are  voluntary,  unin- 
corporated labor  organizations,  com  posed  solely 
of  practical  cigar  makers.  They  are  working 
men.  who  do  not  own  the  products  of  their 
labor,  being  exclusively  wage  workers.  The 
purpose  of  these  unions,  as  said  in  the  petition 
is,  generally,  to  maintain  a  high  standard  of 
workmanship,  and  secure  fair  wages  to  cigar 
makers;  to  elevate  the  material,  moral,  and  in 
tellectual  welfare  of  the  membership;  and  by 
legitimate,  organized  effort,  to  secure  laws  pro- 
hibiting labor  b^  children  under  fourteen  years 
of  age,  the  abolition  of  the  "truck"  system,  the 
tenement  house  cigar  manufacture,  and  the 
manufacture  of  cigars  by  prison  convict  labor. 
Other  praiseworthy  objects  are  set  out,  which 
need  pot  be  detailed.  It  is  further  averred 
that,  for  the  purpose  of  designating  the  cigars 
made  by  the  members  of  the  union,  the  label 
in  controversy  was  adopted  and  extensivelv 
used  as  a  trademark,  or  ^certificate  of  identifi- 
cation, and,  when  posted  on  the  outside  of  cigar 
boxes  containing  cigars  made  by  members  of 
the  unions,  it  is  a  guaranty  that  the  cigars  are 
made  by  first-class  workmen,  members  of  the 
cigar  makers'  union,  etc.;  that  because  the 
members  receive  fair  wages,  and  were  thus  able 
to  furnish  good  workmanship,  the  cigars  so 
labeled  commanded  a  higher  price  than  did 
similar  looking  cigars  not  so  labeled ;  that  the 
label  was  therefore  a  source  of  great  profit  and 
benefit  to  the  appellees,  and  other  members  of 
the  union.  The  appellants,  for  defense,  do  not 
deny  the  use  of  the  label  as  charged  in  the 
petition,  but  it  is  insisted  by  them  that  this 
label  does  not  possess  any  of  the  elements  of  a 
trademark;  that  the  appellees  are  engaged  in 
no  trade,  having  nothing  to  sell,  and  therefore 
nothing  to  protect  by  a  trademark;  that  none 
of  them  are  engaged  in  the  business  of  selling 
cigars;  that  they  are  "simply  workmen  em- 
ployed by  other  people  making  cigars — first 
by.  one  person,  and  then  by  another— and 
those  persons  sell  the  cigars;"  that  the  plain- 1 
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tiffs,  therefore,  "have  not  shcywn  any  property 
right  in  the  label,  as  a  trademark,  or  other- 
wise;" moreover  that  the  membership  is  an 
ever  changing  one,  constantly  varying  in  num- 
bers, composed  of  a  few  thousands  to  day, 
and  many  thousands  to  morrow, — "u  shifting 
crowd;"  that  the  plaintiffs,  therefore,  are  not 
qualified  to  sue.  and  have,  in  fact,  no  legal 
rights  that  can  be  made  the  subject  of  a  suit. 
Moreover,  it  is  urged  that  the  plaintiffs  do  not 
come  into  court  with  clean  hands;  that  they 
are  members  of  an  organization  lately  enga^ 
in  boycotting  the  de^ndants,  and  attemptmg 
to  ruin  their  business;  that  the  label  itself  can- 
not be  approved,  either  in  law  or  morals,  as  it 
denounces  other  cigars  than  union  made  ones 
as  inferior  and  unwholesome,  and  the  product 
of  filthy  tenement  houses,  or  made  by  coolies 
and  convicts. 

And,  first,  wt  may  admit  that  the  label  is  not 
used  as  a  "tradejaark,"  in  the  ordinary  sense 
of  that  word.  It  is  not  a  brand  put  on  the 
goods  of  the  owner,  to  separate  or  distinguish 
them  from  the  goods  of  others.  But  we  can- 
not agree,  on  that  account,  that  it  does  not  rep- 
resent a  valuable  right,  which  may  be  the  sub- 
ject of  legal  protection.  Why  may  not  those 
engaged  in  skillful  employments  so  designate 
the  result  of  their  labor  as  to  entitle  them  to 
the  fruits  of  their  skill,  when  it  is  admittedly 
a  source  of  pecuniary  profit  to  them?  And 
this  though  they  may  not  own  the  property  it- 
self. They  are  not,  it  is  true,  "in  business  for 
themselves,  in  the  ordinary  sense;  but  they 
have  property  rights,  nevertheless.  They  may 
not  select  a  label,  and  be  protected  in  its  use 
apart  from  its  connection  with  some  commod- 
ity; but  they  not  only  select  it  in  this  instance, 
but  they  apply  it  to  property,  and  it  does  not 
at  all  matter  that  the  tangible  property  is  that 
of  another.  In  order  to  get  the  benefit  of  the 
superior  reputation  of  cigars  made  by  them, 
the  appellees  select  and  apply  this  label,  as  a 
distinguishing  brand  or  mark;  and  it  would  be 
strange  if  this  thing  of  value,— this  certificate 
of  good  workmanship,  which  makes  the  goods 
made  by  them  sell  and  thus  increases  the  de- 
mand for  their  work,— should  be  entitled  to 
no  protection,  because  those  making  the  selec- 
tion and  application  are  not  business  men  en- 
gaged in  selling  cigars  of  their  own.  The  man 
who  is  employed  for  wages  is  as  much  a  busi- 
ness man  as  his  employer,  in  that  larger  sense 
in  which  the  word  "business"  has  come  to  be 
used  by  statesmen  and  legislators.  In  a  num- 
ber of  the  states,  laws  have  been  enacted  giving 
protection  to  the  men  en>caged  in  the  business 
of  working  for  wages;  and  their  right  of 
organizing  and  selecting  appropriate  symbols 
to  designate  the  results  of  their  handiwork  is 
recognized,  and  ordained  to  be  the  subject  of 
lawful  protection,  by  the  court.  Thus,  in  this 
state,  in  April.  1890,  a  law  was  enacted  by  the 
general  assembly  providing  that  "every  union 
or  association  of  working  men  or  women 
adopting  a  label,  mark,  name,  brand,  or  device 
intended  to  designate  the  product  of  the  labor 
of  the  members  of  such  union,  shall  file  dupli- 
cate copies  of  such  label  in  tbe  office  of  the 
secretary  of  state,  who  shall  then  give  them  a 
certificate  of  the  filing  thereof,"  and  that 
"every  such  union  may,  by  suit  in  any  of  the 
courts  of  the  state,  proceed  to  enjoin  the  man- 
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ufacture,  use.  display." etc.,  "of  counterfeits  or 
imitatioDS  of  such  labels,"  etc.,  '*od  goods 
bearing  the  same;  and  that  the  court  having 
jurisdiction  of  the  parties  shall  grant  an  in- 
junction restraining  such  wrongful  manufac- 
ture, use,"  etc.,  *'of  such  label,"  etc.  This  suit 
was  filed  before  the  adoption  of  this  statute, 
but  it  indicates  the  policy  of  the  law,  and  the 
growth  or  expansion,  and  perhaps  the  creation, 
of  legal  remedies  hardly  known  to  ancient 
trademark  law.  The  learned  chancellor  below, 
in  an  exhaustive  opinion,  reviewing  all  the  au- 
thorities, among  other  things,  said  (and  we  can 
say  it  no  more  clearly)  that  "the  known  rep- 
utation of  a  particular  kind  of  skilled  labor, 
employed  in  the  development  of  a  particular 
product  or  class  of  products,  determines,  to  a 
large  degree,  the  value  or  price  of  such  prod- 
ucts when  put  on  the  markets.  To  stamp  or 
lal)el  a  commodity  as  the  product  of  a  particu- 
lar kind  or  class  of  skilled  labor,  determines 
the  demand  for,  and  the  price  of,  such  pro- 
duct or  commodity.  The  marketable  price  of 
a  commodity  influences  the  scale  of  waees 
paid  for  its  manufacture.  The  higher  the 
price,  the  higher  the  wages  paid.  Hence  it  is 
indisputable  that  the  employee,  whose  skilled 
labor  in  the  production  of  a  particular  com- 
modity creates  a  demand  for  the  same  that  se- 
cures for  him  higher,  remunerative  wages,  has 
aa  definite  a  property  right  to  the  exclusive  use 
of  a  particular  label,  sign,  symbol,  brand,  or 
device,  adopted  by  him  to  distinguish  and 
cbarncterize  said  commodity  as  the  product  of 
his  skilled  labor,  as  the  merchant  or  owner 
has  to  the  exclusive  use  of  his  adopted  trade- 
mark on  his  goods." 

The  question  has  engaged  the  attention  of  a 
number  of  the  courts  of  this  country,  but  the 
conclusions  reached  have  not  been  uniform. 
In  Weever  v.  Brayton,  152  Mass.  101,  8  L. 
H.  A.  640  (1890)  it  was  held  that  an  injunction 
against  the  wrongful  use  of  the  label  of  the  lo- 
temational  Cigar  Makers'  Union  should  not  be 
granted  because  of  special  injury  to  plaintiffs, 
who  were  officers  and  members  of  the  union, 
but  were  not  manufacturers  of  or  dealers  in 
the  cigars  on  which  such  label  is  used;  and  to 
the  same  effect  are  the  cases  of  Cigar  Makers' 
Protective  Union  No.  98  v.  Conhaim,  40  Minn. 
243,  3  L.  R.  A.  126;  McVey  v.  Brendel,  144  Pa. 
235,  13  L.  R.  A.  377:  Schneider  v.  Williams,  44 
N.  J.  Eq.  391.  However,  a  number  of  the 
courts  have  held  otherwise.  In  the  case  of 
Strasser  v.  Moonelis,  23  Jones  &  S.  197.  af- 
firmed in  court  of  appeals  in  1888,  108  N.  Y. 
611,  it  was  arj^ued,  as  it  is  here,  that  the  mem- 
bers of  the  union  were  not  the  owners  or  man- 
ufacturers of  cigars,  but  merely  laborers,  and 
that,  therefore,  the  label  did  not  come  within 
the  settled  definition  of  a  ''trademark."  The 
court  said:  "It  is  needless  to  discuss  this  phase 
of  the  case,  for  the  right  to  the  exclusive  use 
of  this  label  may  be  sustained,  although  it  fail 
to  be  a  trademark,  in  the  precise  definition  of 
the  term  as  heretofore  used.  For  whether  we 
call  the  property- right  which  I  believe  the 
plaintiffs  have  in  the  label  a  trademark,  or  by 
another  name,  is  a  matter  of  slight  import.  It 
is  a  fight  entitled  to  the  protection  of  a  court 
of  equity,  on  the  same  principle  as  that  upon 
which. courts  have  based  their  right  to  protect 
trademarks  and  goodwill.  It  has  been  accepted 
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as  the  rule  that  the  court  proceeds  upon  the 
ground  that  a  person  has  a  valuable  interest  in 
the  goodwill  of  his  trade  or  business,  and  that 
having  appropriated  to  himself  a  particular 
label,  or  sign,  or  trademark,  indicating  to  those 
who  wish  to  give  him  their  patronage  that  the  ar- 
ticle is  manufactured  or  sold  by  him,  ...  he  is 
entitled  to  protection  against  any  other  person 
who  attempts  to  pirate  on  the  goodwill  of  his 
friends  or  customers  ...  by  sailing  under  his 
flag  without  his  authority  or  consent."  In 
Co/tn  V.  People,  149  111.  486,  the  court  upheld 
the  constitutionality  of  the  trades  union  act  in 
that  state;  and  as  the  court,  independently  of 
the  statute,  disposed  of  one  of  the  contentfona 
of  counsel  in  the  case,  which  is  also  relied  on 
here,  we  quote.  In  part,  its  argument:  "It  is 
next  objected  that  the  label,  an  imitation  and 
counterfeit  of  which  is  alleged  to  have  been 
unlawfully  used  bv  plaintiff  in  error,  could  not 
have  been  rightfully  adopted  either  as  a  trade- 
mark, or  form  of  advertisement  It  is  said 
that  it  transgresses  the  rules  of  morality  and 
public  policy.  We  are  referred  to  the  rule  in 
respect  to  trademarks,  that  *to  be  a  lawful 
trademark  the  emblem  must  avoid  transgress- 
ing the  rules  of  morality  and  public  policy.' 
Browne,  Trademarks,  §  602.  ...  By  ref- 
erence to  the  label  heretofore  set  out,  it  will  be 
seen  that  it  is  a  certificate,  signed  by  the  presi- 
dent of  the  Cigar  Makers'  International  Union 
of  America,  certifying  that  the  cigars  con- 
tained in  the  box  upon  which  it  is  placed  were 
'made  by  a  first  class  workman,  a  member  of 
the  Cigar  Makers'  International  Union  of 
America,  an  organization  opposed  to  inferior, 
rat-shop,  coolie,  prison,  or  filthy  tenement- 
house  workmanship.'  And  it  concludes: 
'Therefore  we  recommend  these  cigars  to  all 
smokers  throughout  the  world.'  The  purpose, 
as  derived  from  the  label  itself,  is  to  send  the 
cigars  out  to  the  public  with  the  assurance  that 
they  are  made  by  a  first-class  workman,  who 
belongs  to  an  order  opposed  to  the  inferior 
workmanship  designated.  It  will  be  observed 
that  the  label  attacks  no  other  manufacturer  of 
cigars.  It  says,  simply,  in  effect,  These  cigars 
are  not  the  product  of  inferior,  rat-shop,  coolie, 
prison,  or  filthy  tenement-house  workmanship. 
Can  it  be  said  that  one  may  not,  without  con- 
demning or  aspersing  the  product  of  other 
manufacturers,  commend  the  article  he  has  for 
sale?  If  he  may  do  so  himself,  may  he  not 
procure  the  certificate  of  others  as  to  the  qual- 
ity of  the  article  he  puts  upon  the  market?" 
See  also  State  v.  Eagen,  6  Ind.  App.  169;  Car- 
son V.  Ury,  39  Fed.  Rep.  777.  5  L.  R.  A.  614. 
Further,  we  agree  with  the  learned  chancel- 
lor that  there  is  no  competent  evidence  that  the 
appellees,  or  any  of  them,  have  been  engaged 
in  boycotting  the  appellants,  and  thus  deprived 
themselves  of  the  right  to  enforce  their  legal 
remedies  in  a  court  of  equity.  Whatever  may 
be  said  of  the  letters  and  circulars  looking  to 
this  end,  and  exhibited  in  the  proof,  it  is  not 
shown  by  any  competent  proof  that  the  ap- 
pellees instigated,  or  had  aught  to  do  with,  the 
attempted  lK>ycott  And,  moreover,  this  boy- 
cott, which  seems  to  have  occurred  in  1886,  did 
not  in  any  way  grow  out  of  the  wrongful  use 
of  the  label  in  controversy.  On  the  whole 
case,  therefore,  we  are  of  opinion  that  the  law 
may  be  justly  invoked  by  organized  labor  to 
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protect  from  piracy  and  intrusion  the  fruits  of 
its  skill  and  handiwork,  and  that  brain  and 
muscle  may  be  the  subjects  of  trade  law  rules, 
as  well  as  tangible  property. 
The  judgment  is  affirmed. 


W.  H.  JERNIGAN,  Appt,, 

V. 

City  of  MADISONVILLEe^a^. 


(. 


.Ky.. 


.) 


The  aaslgiuiieiit  or  transfer  by  a  eonrt 
of  a  town  or  city  from  one  class  to  an- 
other* whlob  Stat.  H  8861,  dbQ2,  attempts  to  au- 
thorize, \9  In  violation  of  Const.  §  160,  requiring 
the  Keneral  assembly  to  make  sucb  assignments 
and  transfers,  and  making  no  provision  for  del- 

'  egatloK  that  power. 

(December  1,1897.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  fnr  Hopkins  County  refus- 
ing a  writ  of  prohibition  to  restrain  defend- 
ants from  exercising  the  powers  and  privi- 
leges belonging  to  cities  of  the  fourth  class. 
Beversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  J.  Waddle  for  appellant. 
Mr.  J.  F.  Gordon  for  appellees. 

Guify,  J.,  delivered  the  opinion  of  the  court: 
It  appears  from  this  record  that  the  circuit 
court  of  Hopkins  county  entered  an  order 
and  judgment  transferring  the  city  of  Madi- 
sonville  from  cities  of  the  fifth  class  to 
cities  of  the  fourth  class,  and  afterwards 
the  appellant  instituted  this  action  in  the 
Hopkins  circuit  court  against  the  said  city, 
H.  H.  Holman,  mayor,  and  other  officers 
thereof,  seeking  to  enjoin  and  restrain  said  de- 
fendants from  exercising,  or  attempting  to  ex- 
ercise, the  privileges  and  powers  conferred  by 
law  upon  cities  of  the  fourth  class.  The  de- 
fendants pleaded  and  relied  upon  the  said 
orders  and  judgment  of  the  circuit  court  trans 
ferring  said  city  to  the  fourth  class,  to  which 
answer  the  plaintiff  demurred,  which  demurrer 
was  overruled  by  the  court,  and  the  court  re- 
fused to  grant  the  writ  of  prohibition  or  order 
of  injunction,  and  dismissed  the  petition,  and 
from  that  judgment  this  appeal  is  prosecuted. 
Thesole  question  presented  for  decision  is  as  to 
the  constitutionality  of  the  act  empowering  the 
circuit  courts  to  make  such  transfers  or  assign- 
ments from  one  class  to  another  class.  Section 
166  of  the  Constitution  reads  as  follows:  "The 
cities  and  towns  of  this  commonwealth,  for  the 
purpose  of  their  organization  and  government, 
shall  be  divided  into  six  classes.  The  organiza- 
tion and  powers  of  each  class  shall  be  defined 
and  provided  for  by  general  laws,  so  that  all 
municipal  corporations  of  the  same  class  shall 
possess  the  same  powers  and  be  subject  to  the 
same  restrictions.  To  the  first  class  shall  belong 
cities  with  a  population  of  100,000  or  more; 


Note.— For  power  of  court  as  to  incorporation 
of  municipalities,  see  also  Re  North  Milwaukee 
(Wis.)  83  L.  R.  A.  638,  and  eases  cited  in  footnote 
thereto. 
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to  the  second  class,  cities  with  a  population  of 
'20,000  or  more,  and  less  than  100,000;  to  the 
third  class,  cities  with  a  population  of  8,000  or 
more,  and  less  than  20,000;  to  the  fourth  class, 
cities  and  towns  with  a  population  of  8,000  or 
more,  and  less  than  8,000;  to  the  fifth  class, 
cities  and  towns  with  a  population  of  1,000  or 
more,  and  less  than  8.0(X);  to  the  sixth  class, 
towns  with  a  population  of  less  than  1.000. 
The  general  assembly  shall  assign  the  cities  and 
towns  of  the  commonwealth  to  the  classes  to 
which  they  respectively  belong,  and  change 
assignments  made  as  the  population  of  said 
cities  and  towns  may  increase  or  decrease,  and. 
in  the  absence  of  other  satisfactory  information 
as  to  their  population,  shall  be  governed  by  the 
last  pieceding  Federal  census  in  so  doing;  but 
no  city  or  town  shall  be  transferred  from  one 
class  to  another,  except  in  pursuance  of  a  law, 
previously  enacted  and  providing  therefor. 
The  general  assembly,  by  'genersu  law,  shall 
provide  how  towns  may  be  organized,  and  en- 
act laws  for  the  government  of  such  towns 
until  the  same  are  assigned  to  one  or  the  other  of 
the  classes  above  named;  but  such  assignment 
shall  be  made  at  the  first  session  of  the  general 
assembly,  after  the  organization  of  said  town  or 
city."  Sections  3681,  3662,  Ky.  Stat.,  provide, 
in  substance,  that  when  the  population  of  any 
city  or  town,  as  ascertained  by  the  last  Federal 
census,  or  by  the  census  taken  pursuant  to  an 
ordinance  of  said  town,  authorizes  it  to  be 
placed  in  a  class  other  than  that  in  which  it  is, 
the  authorities  of  such  a  town  may  enact  an 
ordinance  setting  forth  the  population  of  the 
town,  and  may  file  a  petition  in  the  circuit 
clerk's  office  declaring  the  facts,  and  upon  the 
proper  steps  being  taken,  and  evidence  fur- 
nished to  the  circuit  court  of  the  county,  said 
court  may  enter  a  judgment  assigning  such 
town  to  the  class  to  which  it  belongs  as  ap- 
pears from  the  petition  and  exhibits,  and  there- 
after such  town  may  be  governed  by  and  under 
the  general  laws  relating  to  the  class  to  which 
it  has  been  assigned.  It  is  conceded  that  the 
transfer  or  assignment  under  consideration  was 
made  pursuant  to  and  in  accordance  with  the 
provisions  of  the  sections  ^e^pra.  We  therefore 
deem  it  unnecessary  to  copy  the  sections  in 
full.  It  will  be  seen  from  the  provisions  of 
§  156  of  the  Constitution  that  the  cities  and 
towns  of  the  commonwealth  shall  be  divided 
into  six  classes,  and  the  classification  is  deter- 
mined b^  the  population  of  such  town.  The 
population  of  each  class  is  fixed  by  the  Consti- 
tution. It  will  be  further  seen  that  tbe  general 
assembly  is  required*  to  assign  the  cities  and 
towns  of  the  commonwealth  to  the  classes  to 
which  they  respectively  belong,  and  change  as- 
signments made  as  tbe  population  may  increase 
or  decrease.  It  will  be  seen  that  the  power  and 
duty  of  assigning  towns  to  the  different  classes 
and  changing  such  assignments,  is  conferred 
alone  upon  the  legislature;  and  no  grant  of 
power  is  given  the  legislature  to  delegate  the 
power  to  make  such  change  or  assignment  to 
any  tribunal.  It  will  be  further  seen  that  the 
power  is  given  to  the  legislature  to  provide  for 
the  creation  or  organization  of  new  towns,  yet 
the  legislature  is  recjuired  to  assign  such  towns 
to  the  classes  to  which  they  belong  at  the  first 
session  of  the  legislature  after  such  organiza- 
tion.   It  is  further  provided  that  no  assignment 
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«hall  be  made  except  in  pursuance  to  a  law 
preYiously  euacted  and  provided  therefor. 
It  follows,  therefore,  that  so  much  of  §§ 
8661  and  3662  of  the  Kentucky  Statutes,  supra, 
as  attempts  to  authorize  the  circuit  courts  to 
assign  or  transfer  a  town  or  city  from  one  class 
to  another  is  anconsiltutional  and  void,  and 
that  the  judgment  of  the  Hopkins  circuit  court 
Attempting  or  assuming  to  transfer  said  city  of 
MadisouYille  to  cities  or  towns  of  the  fourth 
class  is  null  and  void,  and  of  no  effect.  So 
much  of  said  sections,  however,  as  provides 
means  for  taking  the  census  or  determining  the 
population  of  any  such  ciiy  or  town  is  consti- 
tutional and  valid,  and,  when  the  population 
•of  a  town  is  ascertained  pursuant  to  the  pro- 
visions of  said  section,  the  legislature  will  be 
authorized  to  make  the  proper  transfer  of  such 
town  or  city.    The  object  of  the  f ramers  of  the 


Constitution  doubtless  was  to  provide  a  certain, 
safe,  and  convenient  means  whereby  it  mi^ht 
be  readily  ascertained  to  what  class  any  city 
or  town  belonged,  and  therefore  provided  that 
all  assignments  or  changes  from  one  class  to 
another  should  be  by  an  act  of  the  legislature, 
which  would  always  be  a  matter  of  record, 
and  readily  accessible  to  the  whole  people. 
The  requirement  of  the  general  law  providing 
for  such  changes  was  deemed  proper  and 
necessary  to  the  end  that  the  citizens  of  the 
several  towns  should  know  in  advance  how 
and  when  such  changes  might  be  lawfully 
made. 

For  the  reasons  indicated,  the  judgment 
appealed  from  is  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  the  writ  of 
prohibition  and  injunction  prayed  for,  and  for 
proceedings  consistent  herewith. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Annie  B.   CROCKER  et  al.,    Petitioners, 

Charles  U.  COTTING  et  al..  Trustees,  etc., 
Appts, 


(- 


.Mass.. 


!•  An  agreement  that  the  land  shonld 
remain  In  comment  and  not  be  partitioned, 
is  not  implied  on  the  purchase  in  common  of 
land  subject  to  an  easement  already  belonging-  to 
the  purchaser. 

8.  liand  all  of  which  Is  subject  to  an 
easement  of  a  rigrht  of  way  is  nevertheless 
subject  to  partition.  If  owned  in  common,  under 
Pub.  Stat.  cbap.  178, 9 1,  providlntr  that  ""tenants 
in  common  may  be  compelled  to  divide." 

(January  6, 1898.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Supreme  Judicial  Court  for  Suffolk 
County  reversing  a  judgment  of  the  Probate 
Court  denying  partition  of  a  passageway.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  6.  Putnam  and  J.  L.  Putnam, 
for  appellants: 

We  have  the  payment  of  a  considerable  sum 
of  money  for  a  title  in  common,  which  was 
plainly  more  beneficial  for  each  owner,  consid- 
ering the  land  as  a  passageway,  than  a  divided 
title  could  be.  It  cannot  be  supposed  that  the 
money  would  have  been  contributed  for  a  di- 
vided title.  The  essential  feature  of  the  pur 
•chase  was  that  each  purchaser  controlled  the 
whole  way  irrespective  of  his  easement. 

Morgan  v.  Moore,  8  Gray,  819. 

In  partitions  under  the  statute,  the  passage- 
ways were  formerly  often,  if  not  usually,  left 
in  common. 

Peck  V.    OardvJell,  2  Beav.   187;  Coleman  v. 

Note.  -For  validity  of  agreement  against  right 
to  partition,  see  Haeussler  v.  Missouri  Iron  Co. 
<Mo.)  16  L.  R.  A.  »0. 
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Coleman,  19  Pa.  100,  57  Am.  Dec.  641;  Beach 
V.  I^ew  York,  45  How.  Pr.  857. 

It  can  make  no  difference  whether  the  pas- 
sageway was  left  in  common  in  a  division  of 
the  surrounding  lands,  or  was  bought  in  com- 
mon after  a  division  of  the  surrounding  lands. 
In  both  cases  the  parties  have  mutually,  for 
valuable  consideration,  entered  into  a  passage- 
way scheme  which  cannot  equitably  be 
changed  without  the  consent  of  all. 

Lotshaw's  Appeal,  122  Pa.  142;  Coleman  v. 
Coleman,  19  Pa.  100, 57  Am.  Dec.  641;  Conant 
V.  Smith,  1  Aik.  (Vt.)  67,  15  Am.  Dec.  669; 
Swot/er  V.  ScJiaeffer,  2  Pa.  Dist.  R.  749;  Eberts 
V.  Fisher,  54  Mich.  294;  Avery  v.  Payne,  13 
Mich.  540;  Peck  v.  Cardwell,  2  Beav.  137; 
Brown  v.  Lutheran  Church,  23  Pa.  495;  Bald- 
icin  V.  Humphrey,  44  N.  Y.  609;  8elden  v. 
Vermilya,  2  Sandf.  568;  Beach  v.  New  York, 
45  How.  Pr.  857. 

A  mere  way  by  itself  is  not  a  subject  of 
partition  proceedings.  Involuntary  partition 
could  not  be  had  at  common  law  except  be- 
tween coparceners. 

Many  things  coming  within  the  technical 
meaning  of  ''lands"  are  clearly  not  partible 
and  could  not  have  been  within  the  meaning 
of  the  statute;  such  as  rights  of  water,  rights 
of  way,  mining  rights,  mill  dams. 

Adam  v.  Briggs  Iron  Go.  7  Cush.  861;  Mil- 
ler  V.  Miller,  13  Pick.  237;  De  Witt  v.  Harvey, 
4  Gray,  486. 

Remainders  and  reversions. 

Wainwright  v.  Dorr,  13  Pick.  338. 

Equity  had  power  independently  of  statute 
to  regulate  the  rights  of  tenants  in  common  in 
property  which  could  not  be  made  the  subject 
of  strict  partition. 

Story,  Eq.  Jur.  §§  650  et  seq.;  Jefferys  v. 
Smith,  1  Jac.  &  W.  298;  Adam  v.  Briggs  Iron 
Co,l  Cush.  861;  De  Witt  v.  Hartey,A:  Gray,  486. 

In  Husband  v.  Aldrich,  185  Mass.  817,  it  was 
decided  that  there  could  be  no  partition  by  suit 
in  equity  of  any  subject-matter  included  within 
the  scope  of  the  statutes  of  partition. 
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Messrs,  Solomon  liineoln,  Francis  V. 
Baleh,  Felix  Raekemann,  and  Harrison 
M.  Davis,  for  appellees: 

Every  cotenant  of  lands,  tenemeDts,  and 
hereditaments  is  entitled,  as  a  matter  of  right, 
to  partition. 

Parser  v.  Gerard,  1  Ambl.  286;  Mitchell  v. 
Starhuck,  10  Mass.  5;  Hanson  v.  Willard,  12 
Me.  146,  28  Am.  Dec.  162:  Baldwin  v.  Aldrich, 
84  Vt.  526,  80  Am.  Dec.  695;  Boyi  v.  Kimball, 
49  N.  H.  824;  Richardson  v.  Monson.  23  Conn. 
97;  Johnson  v.  Olmsted,  49  Conn.  509. 

Where  equity  has  concurrent  jurisdiction  of 
partition  it  is  equally  a  matter  of  strict  right 

im  of  laxv 

Parker  v.  Gerard,  1  Ambl.  236;  Willard  v. 
Willard,  145  U.  8.  116,  36  L.  ed.  644;  Tvrner 
V.  Morgan,  8  Ves.  Jr.  143;  Mundy  v,  Mundy^ 
2  Ves.  Jr.  122,  note. 

The  process  provided  by  statute  is  equally  a 
matter  of  right. 

Mass.  Pub.  Stat.  chap.  178;  Taylor  v.  Blake, 
109  Mass.  513;  Johnson  v.  Olmsted,  49  Conn. 
509. 
%  The  right  cannot  be  defeated  by  showing 
that  partition  would  be  inconvenient,  injurious, 
or  even  ruinous  to  the  parties. 

Freeman,  Cotenancy  &  Partition,  §  438. 

Thus,  partition  has  been  decreed  by  a  parti- 
tion wall. 

Mayfair  Property  Co,  v.  Johnston  [1894]  1 
Ch.  508. 

Of  a  manor.    ' 

Hanburyy.  Eussey,  5Eng.  L.  &  Eq.  81. 

Of  a  mill. 

Wood  V.  Little,  35  Me.  107. 

Of  a  lake. 

Menzies  v.  Macdonald,  86  Eng.  L.  &  Eq.  20. 

Of  a  mine. 

Hughes  v.  Devlin,  23  Cal.  501. 

Of  a  tract  of  pasture  in  which  tenants  had 
complicated  grazing  rights. 

Parker  v.  ^Gerard,  1  Ambl.  236. 

Of  a  cold  bath. 

Warner  v.  Baynes,  2  Ambl.  589. 

Of  a  house. 

Turner  v.  Morgan,  8  Ves.  Jr.  143. 

Of  a  moor  or  heath,  where  the  shares  of  the 
owners  were  proportioned  to  the  value  of  other 
lands  owned  by  them  respectively,  and  subject 
to  incorporeal  rights  of  strangers. 

Agar  v.  Fairfax,  17  Ves.  Jr.  638. 

Of  a  cotton  plantation. 

Eoyston  v.  Roysion,  13  Ga.  425. 

Of  a  system  of  a  dock. 

Bentley  v.  Long  Dock  Ch.  14  N.  J.  Eq.  480. 

Of  a  hotel. 

WiUard  v.  Willard,  145  U.  S.  116.  86  L.  ed. 
644. 

Of  a  yard,  where  the  land  was  subject  to 
easements  or  rights  of  the  cotenants  to  the  con- 
tinufid  use  of  the  premises  as  a  yard. 

Fisher  v.  Deicerson,  3  Met.  544. 

The  owner  of  the  soil  of  a  way,  public  or 
private,  has  all  the  rights  of  an  owner  which 
can  be  exercised  without  interference  with  the 
easement. 

Com.  V.  Peters,  2  Mass.  127;  Atkins  v.  Bord- 
man,  2  Met.  457,  37  Am.  Dec.  100. 

The  cases  holding  that  the  right  of  partition 
may  be  waived,  suspended  or  limited  by  agree- 
ments between  the  cotenants  divide  themselves 
into  four  classes. 
89  L.  a  A. 


1.  Where  an  express  condition  in  the  deed 
originally  conveying  the  land  to  the  tenants  in 
common  prohibits  partition,  and  amounts  to  a 
limitation  of  the  estate  conveyed. 

Hunt  V.  Wright,  47  N.  H.  399.  Compare 
Spaulding  v.  Woodward,  53  N.  H.  578,  16  Am. 
Rep.  892.     See  Winsor  v.  MilU,  157  Mass.  862. 

2.  Where  cotenants  have  expressly  cove- 
nanted or  agreed  in  writing  not  to  partition. 

Coleman  v.  Coleman,  19  Pa.  100,  67  Am. 
Dec.  641;  Ooesele  v.  Bimeler,  56  U.  8.  14  How. 
589,  14  L.  ed.  554. 

3.  Where  parties  become  tenants  in  common 
of  land  pursuant  to  an  express  covenant  or 
agreement  in  writing  as  to  its  use  and  disposi- 
tion, in  which  case  an  agreement  is  implied 
that  partition  shall  not  be  had  sp  as  to  prevent 
or  hinder  the  use  or  disposition  expressly 
agreed  upon. 

Peck  V.  Cardioell,  2  Beav.  137;  Arery  v. 
Payne,  12  Mich.  540;  Baldwin  v.  Humphrey, 
44  N.  Y.  609. 

4.  In  Pennsylvania  it  is  held  that  equity  haft 
no  jurisdiction  to  decree  partition  of  church 
property  owned  in  common  by  two  or  more 
congregations  or  religious  societies. — such  lands 
are  held  under  a  charitable  trust. 

Lats?iaw*s  Appeal,  122  Pa.  142;  Swoyer  v. 
Schaeffer,  2  Pa.  Dist.  R.  749.  See  also  PotUr 
V.  Munson,  40  Conn.  473;  Black  v.  Tyler,  I 
Pick.  150. 

Rights  or  equities,  both  of  cotenants  and  of 
their  assignees,  which  would  be  protected  in 
courts  having  concurrent  jurisdiction  inequity 
of  partition  proceedings  ar^  not  regarded  by 
pur  law. 

Marks  v.  SewaU,  120  Mass.  174;  Barnes  v. 
Lynch,  151  Mass.  510;  Husband  v.  Aldrich,  135 
Mass.  317;  Freeman,  Cotenancy  &  Partition, 
§425. 

No  purpose  that  this  strip  of  land  should  re- 
main  in  common,  or  that  the  tenants  should  be 
deprived  of  any  of  the  ordinary  rights  incident 
to  a  tenancy  in  common,  subject  only  to  exist- 
ing easements,  is  to  be  inferred  from  the  fact 
that  it  was  subject  to  easements  when  pur- 
chased, and  was  called  a  "passageway"  in  the 
deeds. 

Atkins  V.  Bordman,  2  Met.  459, 87  Am.  Dec. 
100;  Sibley  v.  Holden,  10  Pick.  249,  20  Am. 
Dec.  521;  Dickinson  v.  JLee,  106  Mass.  557. 

If  it  were  possible  to  infer  such  an  agree- 
ment, there  is  no  warrant  to  suppose  that  such, 
a  novel  incident  could  be  annexed  to  land, 
even  if  evidenced  by  deed. 

I^orcross  v.  James,  140  Mass.U88;  KeppeU  v. 
Bailey,  2  Myl.  &  K.  517. 

No  right  of  light  and  air,  or  easement  that 
land  should  remain  unbuilt  upon,  can  exist  in 
this  commonwealth  without  express  grant  or 
covenant. 

Keats  V.  Hugo,  115  Mass.  204,  15  Am.  Rep. 
80;  Brooks  v.  Reynolds,  106  Mass.  81. 

Nor  are  verbal  agreements  enforced  under 
the  doctrine  of  equitable  easements  with  no- 
tice; unless  in  som«  special  case  where  the 
breach  of  such  an  agreement  would  operate  aa 
a  fraud  on  others  who  have  acted  on  the  faith 
of  it. 

Hubbell  V.  Warren,  8  Allen.  173;  Whitney  ▼. 
Union  R.  Co.  11  Gray,  859,  71  Am.  Dec.  715. 

Except  under  Stat.  1871,  chap.  Ill  (Pub. 
Stat.  178,  §  65),  enlarging  power  of  the  court 
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to  order  a  sale,  the  manner  of  partition  is  ex- 
clusively to  be  determined  by  the  commission- 
era  and  not  by  the  court  before  issuing  the  war- 
rant. 

Aldrich  ▼.  Husband,  181  Mass.  480;  King  v. 
Reed,  11  Gray,  490;  Hall  v.  HaU,  152  Mass. 
136;  Ramsay  y.  Humphrey,  162  Mass.  385. 

Between  tenants  in  common,  partition  is  the 
natural  and  usually  the  adequate  remedy  in 
every  case  of  controversy. 

Calrert  v.  Aldrich,  99  Mass.  74,  96  Am. 
Dec.  693. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  partition  of  a  strip  of 
land  subject  to  a  passageway,  which  already 
has  been  before  the  court.  Crocker  v.  Cot- 
ting,  166  Mass.  183.  83  L.  R.  A.  245.  Id  the 
former  case  it  was  decided  that  the  land  under 
the  way  was  not  parcel  of  the  adjoining  estates. 
If  it  was  not,  then  there  was  no  question  that 
it  passed  by  two  conveyances  to  the  predeces- 
sors in  title  of  the  present  parlies  as  tenants  in 
common,  or  that  the  present  parties  are  tenants 
in  common  siill.  This  proceeding  was  begun 
in  the  probate  court  after  the  above  decision. 
Pub.  Stat.  chap.  178,  §§  1.  45.  The  case  is 
here  on  appeal  from  the  decree  of  a  single  jus- 
tice of  this  court  reversing  the  decree  of  the 
probate  court  and  granting  partition.  The  pe- 
tition is  resisted  only  on  the  grounds  that  the 
statute  first  cited  does  not  apply  to  land  subject 
to  a  right  of  way,  and,  more  especially,  that 
the  implications  of  the  purchase  in  common 
of  the  land  subject  to  the  easement  already 
belonging  to  the  purchasers  are  that  the  land 
should  remain  in  common,  and  that  it  would 
be  inequitable  to  divide  it  against  that  implied 
understanding. 

To  deal  with  the  last  argument  first,  we  dis- 
cover no  such  understanding  as  is  supposed. 
Why  the  purchasers  bought  the  land  under 
the  passageway  is  pure  matter  of  conjecture. 
Their  right  of  way  was  secure.  Very  possi- 
bly, their  thoughts  went  no  further  than 
to  get  rid  of  outside  ownership.  Proba- 
bly they  did  not  contemplate  partition,  be- 
cause probably  they  never  thought  about  it. 
one  way  or  the  other.  The  fact  that  they 
would  have  provided  against  it  if  they  had 
thought  about  it,  if  established,  would  not  ex- 
clude the  right  to  partition  as  a  necessary  con- 
sequence. But  we  have  no  warrant  for  saying 
that  they  would  have  provided  against  it.  It 
is  equally  possible,  on  the  facts  before  us.  that 
they  would  have  said,  "When  we  get  rid  of 
outsiders,  if  it  ever  becomes  convenient  to  di- 
vide the  land,  we  will  do  it,  keeping  up  our 
right  of  way."  If.  indeed,  the  tenancy  in 
common  of  the  servient  land  by  the  owners  of 
the  dominant  estates  had  extinguished  their  sev- 
eral easements  by  merger,  a  very  different  ques- 
tion would  be  presented  from  that  with  which 
we  are  dealing.  But  the  easements  remained. 
They  would  not  be  extinguished  so  long  as 
any  difference  in  the  quality  of  the  title  to  the 
dominant  and  servient  estates  made  it  in  any 
degree  for  the  interest  of  the  dominant  owners 
to  keep  them  alive.  "That  unity  of  titles  in 
the  dominant  and  servient  estates  should  oper- 
ate to  extinguish  an  easement,  the  ownership 
in  the  two  estates  should  be  coextensive."  At- 
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lanta  Mills  v.  Mason,  120  Mass.  244.  251;  Brad- 
ley Fish  Co,  V.  Dudley,  37  Conn.  136,  144,  145; 
King  v.  Hermitage,  Carth.  5^39,  241;  Washb. 
Easem.  518.  See  Littleton  and  Moile,  in  Year 
Book.  85,  Hen.  VI.  pp.  55,  56.  pi,  1.  It  is  true 
that  the  petitioners  make  no  mention  of  the 
easements  to  which  the  land  is  subject,  but 
there  is  no  indication  that  they  hoped  by  this 
proceeding  to  cut  off  the  respondents'  rights 
of  way;  and  that  the  respondents  shall  con- 
tinue to  have  those  rights  may  be  made  a  term 
of  the  partition,  for  greater  caution. 

The  fact,  if  it  be  one,  that  at  the  time  of  the 
original  purchase  in  common  passageways 
often  were  left  in  common  in  partitions  under 
the  statute,  or  that  ways  often  were  acquired 
by  such  a  purchase,  is  far  from  sufficient  to 
establish  a  binding  surrender  of  one  of  the  in- 
cidents of  ownership.  Mere  inconvenience  is 
equally  insufficient.  Partition  is  a  matter  of 
right.  MitcheU  v.  Starbuck,  10  Mass.  5,  12; 
Potter  V.  Wheeler,  18  Mass.  504,  507;  Warner 
v.  Baynes,  2  Ambl.  589:  Parker  v.  Oerard,  1 
Ambl.  236;  7'urner  v.  Morgan,  8  Ves.  Jr.  143, 
145,  note  1;  Mayfair  Property  Co.  v.  Johnston 
[1894]  1  Ch.  508;  Hanson  v.  Willard,  12  Me. 
142,  146,  147,  28  Am.  Dec.  162;  Wood  v.  Lit- 
tie,  85  Me.  107;  Willard  v.  Willard,  145  U.  S. 
116,  36  L.  ed.  644;  Freeman,  Cotenancy  & 
Partition,  2d  ed.  i^  433. 

But  in  the  case  at  bar  no  inconvenience  ap- 
pears. On  the  contrary,  the  convenience  of 
the  petitioners  will  or  may  be  met  by  partition, 
and  that  of  the  defendants  not  otherwise  im- 
paired than  by  depriving  them  of  a  right  to 
prevent  the  petitioners  doing  what  they  want, 
which  may  have  pecuniary  value. 

Then,  as  to  the  scope  of  the  statute,  Pub. 
Stat.  chap.  178,  §  1.  The  language  is:  "Per- 
sons holding  lands  as  .  .  .  tenants  in  common, 
may  be  compelled  to  divide  such  lands  either 
by  writ  of  partition  at  the  common  law  or  in 
the  manner  provided  in  this  statute."  This 
language  applies  to  the  present  case  as  plainly 
as  words  can,  unless  for  some  reason  it  is 
narrowed  from  what  it  seems  to  mean  on  its 
face.  There  is  no  doubt  that  land  is  not  with- 
drawn from  partition  by  the  fact  that  a  part 
of  it  is  subject  to  easement.  Weston  v.  Foster^ 
7  Met.  297,  299.  There  is  no  greater  obstacle 
in  the  fact  that  the  whole  of  it  is.  Suppose 
that  all  the  parties  wanted  a  partition,  but 
could  not  quite  agree  on  the  proportions  and 
thai,  as  in  this  case,  it  was  or  might  be  a  great 
advantage  to  their  several  estates  to  have  the 
land  divided,  it  would  strike  everyone  as 
monstrous,  if,  under  this  statute,  the  courts 
should  decline  to  proceed,  on  the  ground 
that  they  were  not  given  power.  But,  if  the 
voluntary  jurisdiction  extends  to  this  case,  the 
right  to  proceed  in  invitum  also  does.  The 
jurisdiction  is  not  affected  by  a  defendant's 
recalcitrance. 

In  England,  when  partition  was  asked  and 
decreed  of  a  moor,  the  objection  was  urged 
that  the  moor  was  subject  to  rights  of  com- 
mon. But  Sir  William  Grant,  the  master  of 
the  rolls,  answered:  * 'The  rights  of  common 
are  no  objection  to  the  commission,  as  that 
right  will  not  be  in  the  least  affected  by  the 
partition,  which  regards  only  the  freehold  and 
inheritance  of  the  soil.  A  partition  never  af- 
I  fects  the  interests  of  third  parties.    It  is  imma- 
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terial,  whether  others  have  a  right  over  that 
soil  and  freehold  which  tbey  have  in  commoa 
amoDg  them.  Those  rights  iwill  equally  re- 
main." Agar  v.  Fairfox.n  Ves.  Jr.  588,  644. 
The  same  thing  is  said  concerning  a  right  of  way 


hy  Chief  Justice  Shaw  in  WeHon  v.  F&9ter,  7 
Met.  297,  299,  already  referred  to. 

These  considerations  appear  to  us  to  dispose 
of  the  case. 

Decree  affirmed. 
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Seeping  open  a  saloon  on  Monday.  July 
5,  is  probibited  by  Pub.  Acta  1887,  No.  813.  §  17. 
provldiDff  tbat  all  saloons  Pball  be  closed  on  *'all 
legal  boUdays,"  and  Pub.  Acts  1898,  No.  185,  des- 
ignating July  4  as  a  holiday  and  providing  that 
when  such  day  falls  on  Sunday  the  next  Monday 
following  sball  be  deemed  a  public  holiday  for 
all  or  any  of  the  ^'purposes  aforesaid." 

(November  17, 1897.) 

EXCEPTIONS  by  defendant  before  sen- 
tence to  rulings  of  the  Circuit  Court  for 
Ottawa  County  made  during  the  trial  of  a 
prosecution  against  him  for  illegal  liquor  sell- 
ing which  resulted  in  his  conviction.  Af- 
Jirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Walter  I.  Lillie,  for  exceptant: 

When  after  an  enumeration  the  statute  em- 
ploys some  general  term  to  embrace  other 
cases,  the  other  cases  must  be  understood  to  be 
cases  of  the  same  general  character. 

Brooks  V.  Gook,  44  Mich.  617,  88  Am.  Rep. 
282. 

When  the  words  used  limit  the  provisions  of 
the  act  to  the  specific  things  mentioned  in  the 
act,  nothing  can  be  added  by  implication  or 
construction. 

McDade  v.  People,  29  Mich.  50. 

When  we  consider  that  the  act  is  made  ex- 
pressly for  the  presentation  of  notes,  etc.,  and 
aays  nothing  about  any  other  business,  8nd 
then  adds  §  2  for  the  purpose  of  making 
Monday  a  holiday  when  one  of  the  days  men- 
tioned comes  on  Sunday,  for  "the  purposes 
aforesaid,"  and  those  purposes  are  the  protest- 
ing of  notes,  etc.,  it  cannot  be  a  holiday  within 
the  meaning  of  How.  Stat.  §  2288«. 

Detroit  v.  Putnam,  45  Mich.  268;  People, 
Bough  ton,  v.  State  Land  Office  Comr,  23  Mich. 
270;  State  v.  Sparrow,  89  Mich.  263. 

This  statute,  like  all  criminal  statutes,  must 
be  construed  strictly,  and  nothing  not  within 
its  words  be  held  to  be  within,  its  meaning. 

People  V.  Reynolds,  71  Mich.  848. 

A  statute  revising  the  whole  subject  of  a 
former  statute,  and  intended  as  a  substitute, 
although  it  contains  no  words  to  that  effect. 


Note.— An  to  the  law  of  holidays  In  respect  to 
matters  other  than  commercial  paper,  see  note  to 
Merchants'  Nat.  Bank  v.  Jaffray  (Neb.)  19  L.  R.  A. 
816. 
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operates  as  a  repeal  of  the  former  law,  and  the 
statute  thus  repealed  must  be  considered  as  if 
it  never  existed. 

Moore  v.  Kenockee  Twp,  75  Mich.  882.  4  L. 
R.  A.  565. 

Therefore  all  prior  acts  were  repealed  by  act 
number  186  of  the  Public  Acts  of  1898,  and  it 
is  all  the  statute  we  have  in  reference  to  holi- 
days. 

Huge  V.  State,  62  Ind.  888;  StaU  v.  Atkin- 
son, 189  Ind.  426. 

Messrs.  Fred  A.  Maynard,  Attomev  Gen- 
eral, and  Arend  Visscher,  for  the  Feople. 

liong^,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Respondent  was  convicted  in  the  Ottawa  cir- 
cuit court  on  a  trial  before  a  jupr,  and  the  caae 
comes  into  this  court  on  exceptions  before  sen- 
tence. It  appears  that  the  respondent  was 
keeping  a  saloon  in  the  city  of  Grand  Haven, 
and  the  information  charged  him  with  keeping 
it  open,  and  not  closed,  "on  Monday,  the  5tE 
day  of  July,  1897,  said  5th  day  of  July,  1897, 
being  then  and  there  a  legal  hofiday,  commonly 
called  the  'Fourth  Day  of  July.' "  The  testi- 
mony was  uncontradicted  that  the  respondent 
did  keep  his  saloon  open  on  that  day.  and  made 
sales  of  liquors  there,  the  same  as  upon  other 
days.  The  only  (^^uestion  raised  upon  the  trial, 
and  the  only  question  here,  is  whether  Monday, 
the  5th  day  or  July,  1897,  was  a  legal  holiday, 
within  the.  meaning  of  the  statute  prohibiting 
the  opening  of  saloons  and  the  sales  of  liquors 
on  legal  hcuidays.  The  4th  day  of  July  fell  on 
Sunday.  Section  17,  act  No.  813,  Pub.  Acts 
1887  (the  general  liquor  law),  provides:  "All 
saloons,  restaurants,  bars  in  taverns  or  else- 
where, and  all  other  places,  except  drug  stores, 
where  any  of  the  liquors  mentioned  in  this  act 
are  sold,  or  kept  for  sale,  either  at  wholesale 
or  retail,  shall  be  closed  on  the  first  day  of  the 
week,  commonly  called  Sunday,  on  all  election 
days,  on  all  legal  holidays,"  etc.  This  provi- 
sion as  to  closing  saloons. etc., on  legal  holidays, 
was  first  introduced  into  the  statutes  by  act 
267,  Pub.  Acts  1879,  and  has  been  contmued 
in  the  liquor  statutes  since  that  time.  Act  No. 
124,  Laws  1865,  is  entitled  "An  Act  to  Desig- 
nate the  Holidays  to  Be  Observed  in  the  Ac- 
ceptance and  Payment  of  Bills  of  Exchange 
and  Promissory  Notes,  in  the  Holding  of 
Courts,  and  Relative  to  the  Continuance  of 
Suits."  Section  1  of  the  act  provides  that  "the 
following  days,  viz.:  The  Ist  day  of  January, 
commonly  called  New  Year's  Day,  the  4th  day 
of  July,  the  25th  day  of  December,  commonly 
called  Chrii^tmas  Day,  and  any  day  appointed 
or  recommended  by  the  governor  of  this  state 
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•or  President  of  the  United  Stites  ad  a  day  of 
fasting  and  prayer  or  thanksgiving,  shall  for 
•all  purposes  whatsoever  as  regards  the  present- 
ing for  payment  or  acceptance  and  of  the  pro- 
testing and  giving  notice  of  the  dishonor  of 
bills  of  exchange,  bank  checks,  and  promissory 
notes  made  after  Uie  passage  of  this  act,  also 
for  the  holding  of  courts,  be  treated  and  con- 
sidered as  the  first  day  of  the  week,  commonly 
called  Sunday,"  etc.  This  act  was  amended 
in  1875,  in  1881.  and  by  act  No.  77.  Pub.  Acts 
1893.  Section  1  of  the  amendatory  act  of  1893 
:s]so  includes  other  days  designated  as  legal 
holidavs  in  addition  to  those  enumerated  in  the 
act  of  1865,  and  further  provides  that,  *'in 
case  any  of  the  holidays  shall  fall  upon  a  Sun- 
day, then  the  Monday  following  shall  be  con- 
sidered as  the  said  holiday."  This  last  provi- 
aion  was  first  introduced  into  the  statute  by  act 
Ko.  163,  Laws  1875,  and  has  continued  therein 
to  the  present  time,  unless  it  may  be  said  that 
there  is  a  limitation  placed  upon  it  by  act  No. 
185.  Pub.  Acts  1893  (which  was  an  act  passed 
later  in  the  session  of  that  year  than  act  No. 
77).  again  amending  §  1  of  the  act  and  adding 
a  new  section. 

It  will  be  seen  that,  at  the  time  the  liquor 
law  of  1879  was  passed,  the  statute  as  to  legal 
holidays  provided  that,  "in  case  any  of  the 
bolidays  shall  fall  upon  a  Sunday,  then  the 
Monday  following  shall  be  considered  as  said 
holiday;"  so  that  the  legal  holidays  upon  which 
all  saloons,  etc.,  were  to  be  kept  closed,  in- 
cluded such  Mondays,  which  were  made  by 
the  act  legal  holidays.  This  continued  up  to 
the  time  act  No.  185,  Pub.  Acts  1898,  took 
■eflPect.  By  the  1st  section  of  the  act,  the  Ist 
day  of  January,  22d  day  of  February,  80th  day 
of  May,  4tb  day  of  July,  1st  Monday  of  Sep- 
tember (called  Labor  Day),  and  the  25th  day  of 
I>ecember  are  designated  as  holidays.  Section 
1  also  provides  that  every  Saturday,  from  12 
o'clock  noon  until  12  o'clock  at  night,  shall  be 
designated  a  half  holiday;  and  the  same  section 
strikes  out  from  the  act  the  proviso  that,  in 
case  any  of  the  holidays  shall  fall  upon  a  Sun- 
day, the  Monday  following  shall  be  considered 
as  the  said  holiday.  In  §  2  is  inserted  the  fol- 
lowing: ''Whenever  the  1st  day  of  January, 
the  22d  day  of  February,  the  80th  day  of  May, 
the  4th  day  of  July,  or  the  25th  day  of  Decem- 
ber shall  fall  upon  Sunday,  the  next  Monday 
following  shall  be  deemed  a  public  holiday  for 
all  or  any  of  the  purposes  aforesaid."  Counsel 
for  respondent  contends  that  the  words  **for 
any  or  all  of  the  purposes  aforesaid"  are  words 
•of  limitation  upon  the  act,  so  that  a  Monday 
following  a  legal  holiday  can  be  treated  as  a 
holiday  only  for  the  purposes  specified  in  that 
act,  and  that,  therefore,  such  a  Monday  is  not 
-a  legal  holiday,  in  contemplation  of  the  liquor 
statute.  By  §  17  of  the  liquor  statute,  here- 
tofore quoted,  saloons,  etc.,  must  be  closed 
on  all  holidays.  This  statute  does  not  provide 
that  any  specified  day  shall  be  a  holiday.  To 
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ascertain  what  days  are  holidays,  we  must  look 
to  the  statutes  providing  for  such  days.  This 
added  clause  to  §  2  is  of  no  more  significance 
than  the  title  of  the  act  itself,  and  no  more 
limits  the  liquor  act  than  does  that  title.  That 
title,  as  passed  in  1865  and  since  continued  in 
all  the  acts,  is,  "To  designate  the  holidays  to 
be  observed  in  the  acceptance  and  payment  of 
bills  of  exchange  and  promissory  notes,  in  the 
holding  of  courts  and  relative  to  the  continu- 
ance of  suits,"  In  ReithviiUer  v.  'Ptople,  44 
Mich.  280,  the  respondent  was  convicted  of  an 
illegal  sale  of  liquor  on  Christmas  Day,  it  be- 
ing alleged  that  the  day  was  a  legal  holiday  on 
which  such  sales  were  forbidden.  The  con- 
viction was  sustained.  The  court  in  speaking 
of  the  liquor  statute  said:  "It  is  true  that  the 
statute  does  not  enact  in  so  many  words  that 
any  specified  day  shall  be  a  holiday.  But  that 
is  not  important.  The  past  and  present  pro- 
visions concerning  privileged  days,  including 
this  act  of  1879,  are  to  our  present  purpose  in 
pari  materia,  and  are  to  be  considered  to- 
gether, and  the  identical  days  contemplated 
by  the  lepslature  may  be  ascertained  by  such 
examination."  The  court  said  further:  "Were 
Christmas  Day  to  be  excluded  on  the  ground 
contended  for,  it  would  follow  unavoidably 
that  nothing  could  be  retained  to  answer  to  the 
call  for  'legal  holidays.'  The  ground  taken 
for  excluding  Christmas  would,  according  to 
the  necessary  meaning  of  the  context,  equally 
exclude  all  other  days  possibly  capable  of  be- 
ing classed  under  the  head  of  Megal  holidays,' 
and  leave  nothing  whatever  for  that  phrase  to 
apply  to."  In  People  v.  Ackerman,  80  Mich. 
588,  the  respondent  was  convicted  of  keeping 
open  a  saloon  on  April  30,  1889.  That  day 
had  been  designated  by  the  governor  as  a  day 
of  thanksgiving  and  prayer.  It  was  known  as 
Centennial  Day.  It  was  held  that  this  was  a 
legal  holiday,  within  the  meaning  of  §  17,  Pub. 
Acts  1887,  as  fixed  by  the  statutes  defining 
legal  holidays.  That  clause  2  of  the  act  or 
1898  cannot  be  given  the  construction  con- 
tended for  by  counsel  is  made  more  apparent 
when  we  examine  the  provisions  of  §  1,  mak- 
ing Saturday  afternoons  half  holidays  for  cer- 
tain purposes,  as,  in  the  latter  part  of  the 
section,  it  is  provided  that  "nothing  herein 
contained  shall  be  construed  to  prevent  or  in- 
validate the  entry,  issuance,  service,  or  execu- 
tion of  any  writ,  'summons,  or  confession  of 
judgment  or  other  legal  process  whatever, 
holding  courts,  or  the  transaction  of  any  law- 
ful business,  except  banking,  on  any  of  the 
Saturday  afternoons  herein  designated  as  half 
holidays."  So  that  on  those  half  holidays  any 
lawful  business  may  be  carried  on,  except 
such  as  is  specifically  designated  in  that  sec- 
tion. 

The  conviction  must  be  afflnned,  and  the  court 
below  is  directed  to  proceed  to  judgment. 

The  other  Justices  concur. 
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i2g  Contest  of  Wll]  of  Alexander  H.  MILLER, 
Deceased. 

(179  Pa.  645.) 

1*  A  hypothetieal  question  byoontest- 
a&t  to  aA  expert  witness  upon  the  ques- 
tion of  incapacity  of  a  testator  need  embrace 
only  the  facts  which  the  evidence  of  the  con- 
testant tends  to  prove,  and  not  those  alleRed  by 
proponents,  which  he  denies,  or  those  which  are 
irrelevant. 

2.  A  finding  by  the  eonrt  that  testator 
had  testamentary  eapacity  of  the 
highest  order  is  erroneous  where  the  ques- 


tion of  undue  influence  is  also  involved,  if  it  ap- 
pears that,  possessed  of  property  of  over  $800,000 
in  value,  he  gave  more  than  three  fourths  of  it 
to  one  of  his  children,  and  for  a  period  of  ten 
years  ooverinur  the  time  of  the  will  he  drank 
largely  of  intozloatinir  liquors  and  was  afflicted 
with  locomotor  ataxia;  while  interested  witnesses 
testify  to  the  daily  consumption  of  unusual  quan- 
tities of  intoxicants,  and  the  failure  of  memory, 
and  weakeniner  of  will  power,  although  the  evi- 
dence of  incapacity  Is  not  sufficient  to  send  the 
case  to  the  Jury. 
8.  The  question  whether  or  not  a  will 
was  procured  by  undue  inHuenoe  must 
be  submitted  to  thejjury  when  the  evidence  tends 


Note,— Drunkenness  as  affecting  testamentary  ca^ 
pacitu> 
I.  Present  int<KiictUi4m. 
II.  HaJiits  of  intoxicatUm. 
HI.  Drunkenness  as  evidence  of  ineapaeitU' 

a.  Qeneraily. 

b.  In  connectio7i  with  conduct  and  condition. 

c.  In  connection  with  nature  of  the  act. 

d.  In  connection  with  undue  influence. 

e.  Point  of  time  under  investicfation. 
/.  Presumption  and  burden  of  proof. 

TV.  Inquisition  of  drunkenness  as  evidence. 

I.  Present  intojrication. 

Intoxication  is  temporary  insanity  ceasing  with 
the  exciting  cause.  Wheeler  v.  Alderson,  3  Hagg. 
Eod.  Rep.574. 

And  the  rule  that  capacity  requisite  for  the  tes- 
tamentary act  is,  that  the  testator  can  comprehend 
the  property  he  is  about  to  dispose  of,  the  natural 
or  other  objects  of  his  bounty,  the  meaning  of  the 
business  in  which  he  is  engaged,  the  relation  of 
each  of  these  factors  to  the  others,  and  the  distribu- 
tion that  is  made  by  the  will,— is  applicable  to  an 
allegation  of  incapacity  from  intoxication  as  well 
as  insanity.  Be  Lee,  46  N.  J.  Eq.  198;  Re  H albert, 
15  Misc.  308. 

But  a  testator  who  is  In  the  habit  of  excessive  in- 
dulgence in  strong  drink  need  not  be  wholly  free 
from  ite  influence  In  order  to  make  a  valid  will. 
Peck  V.  Cary,  27  N.  Y.  9,  84  Am.  Dec.  220. 

One  whose  mind  Is  partially  clouded  by  drink 
may  make  a  valid  will.    Re  Johntion,  7  Misc.  230. 

It  is  a  species  of  insanity,  and  may  invalidate  a 
will  made  during  a  drunken  fit.  Duffleld  v.  Robe- 
son, 2  Karr.  (Del.)  376. 

But  the  intoxication  of  a  party  which  will  au- 
thorize setting  aside  a  deed  in  the  nature  of  a  testa- 
mentary disposition  must  have  been  so  excessive 
that  he  was  utterly  deprived  of  the  use  of  his  rea- 
son and  understanding.  Belcher  v.  Belcher,  10 
Yerg.  121. 

And  in  order  to  avoid  a  will  made  by  an  intem- 
perate person,  it  must  be  proved  that  he  was  so 
excited  by  liquor  or  so  conducted  himself  during  a 
particular  act  as  to  be  at  the  moment  legally  dis- 
qualified from  giving  elf ect  to  it,  and  as  to  disorder 
his  faculties  and  pervert  bis  judgment.  Peck  v. 
Cary,  27  N.  Y.  9, 84  Am.  Dec.  220. 

There  is  no  standard  of  drunkenness  which  will 
defeat  testamentary  capacity  short  of  downright 
imbecility.    Dlmond's  Estate,  8  Pa.  Dist.  R.  554. 

And  the  intoxication  of  a  testator  will  not  avoid 
his  will  if  it  was  not  sufficient  to  prevent  him  from 
knowing  what  he  was  about.  Pierce  v.  Pierce,  38 
Mich.  412. 

A  will  is  not  rendered  invalid  by  the  mere  fact 
that  the  testator  was  under  the  influence  of  liquor 
when  it  was  made;  to  have  avoided  it  the  mind 
must  have  been  in  such  a  condition  that  the  tosta- 
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tor  had  no  intelligent  comprehension  of  the  nature 
of  the  transaction.    Key  v.  Hollo  way,  7  Baxt.  576. 

A  person  under  the  influence  of  intoxicating 
liquors  is  competent  to  execute  a  will  where  he  ia 
capable  of  exercising  Judgment,  reason,  and  de- 
liberation, and  of  weighing  to  a  reasonable  degree 
the  consequences  of  his  act.  Re  Convey,  52  Iowa» 
197. 

A  drunkard  may  make  a  valid  will,  even  if  at  the 
time  of  the  execution  thereof  he  is  under  the  in- 
fluence of '  liquor,  provided  he  comprehends  the- 
nature,  extent,  and  disposition  of  his  estate,  his  re- 
lations to  those  who  have  or  might  have  a  claim 
upon  his  bounty,  and  is  free  from  undue  influence, 
fraud,  or  coercion.    Re  Reed,  2  Connoly,  403. 

So,  in  Peck  v.  Cary.  27  N.  Y.  9, 84  Am.  Dec.  230,  the 
will  of  a  conflrmed  drunkard  was  established 
though  executed  after  a  protracted  debauch  and 
the  testator  had  drank  several  times  in  the  course  of 
the  day,  it  appearing  that  at  the  time  his  excitement 
was  not  such  as  to  disorder  his  faculties  and  per- 
vert his  Judgment. 

Where  there  is  evidence  in  a  will  contest  tending- 
to  show  that  at  or  near  the  time  the  will  was  made 
the  testator  was  so  drunk  that  he  could  neither 
stand  up,  understand  anything,  nor  talk,  however* 
it  should  bo  left  to  the  Jury  to  -say  whether  at  the 
time  he  signed  the  will  he  was  so  drunk  that  he  had 
not  sufficient  reason  and  understanding  to  know 
his  property  and  dispose  of  it  in  a  rational  manner 
according  to  a  fixed  purpose  of  his  own.  Best  v. 
Best,  11  Ky.  L.  Rep.  215. 

The  eflTect  of  intoxication  upon  the  capacity  of  ai^ 
intoxicated  person  to  make  a  will  is  not  a  scientiflo 
question  to  be  determined  by  experts,  but  one 
within  common  observation  depending  upon  the 
facts  of  each  case  and  to  be  determined  from  such 
facts.    Pierce  v.  Pierce,  38  Mich.  412. 

n.  Habits  of  intoxication. 

Long  continued  habits  of  intemperance  may 
greatly  impair  the  mind  and  destroy  the  mem- 
ory and  other  faculties  so  as  to  produce  insanity 
which  will  invalidate  a  will.  Duffield  v.  Robeson, 
2  Harr.  (D9I.)  375. 

When  by  habitual  intoxication  a  man's  senses 
are  besotted  and  his  understanding  gone  he  can- 
not make  a  will.    Starrett  v.  Douglas,  2  Yeates,  4& 

And  weakness  of  intellect  from  extreme  age  or 
great  bodily  infirmity,  or  from  intemperance  to  the 
extent  of  disqualifying  a  testator  from  knowing 
and  comprehending  the  nature  and  effect  and  con- 
sequences of  hlsact,destroys  testamentary  capacity. 
Leech  v.  Leech,  5  Clark  (Pa.),  86. 

It  cannot  be  said  as  a  rule  of  law,  however,  that 
because  a  man  is  a  drunkard  he  is  of  unsound  mind. 
Re  Johnson,  57  Cal.  529;  Weisman^s  Estate,  5  Pa.  Co. 
Ct.  561. 

And  drunkenness  does  not  necessarily  take  away 
a  testator's  capacity  to  make  a  will.     Turner  v» 
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to  show  that  for  some  time  before  it  was  made 
tlie  testator  had  been  addicted  to  the  use  of  in- 
toxicants  to  an  unusual  degree;  and  that  the  son 
to  whom  he  gave  three  fourths  of  his  property 
was  always  with  him  when  he  was  Intoxicated, 
and  had«  said  there  was  boodle  in  it  for  him;  and 
that  he  bad  deliberately  prejudiced  his  father 
agrainst  the  other  children  and  ingratiated  him- 
self in  his  favor,  although  he  was  not  actually 
present  when  the  will  was  made. 
4.  Evidenee  tending  to  show  testamen- 
tary incapacity  is  admissible  upon  the 
question  of  undue  influence  in  the  obtaining  of 
the  will,  altbouflrh  it  may  be  insulBcient  to  show 
want  of  capacity  to  make  the  will. 

{Milehai  and  FeiU  JJ^*  diswnt.) 

(January  i,  1897.) 


APPEAL  by  Alexander  H.  Miller  from  ade- 
cree  of  the  Orphans'  Court  for  Allegheny 
CouDty  dismissing  bis  petition  for  an  appeal 
from  an  order  of  the  register  of  wills  admit- 
ting to  probate  the  alleged  will  of  Alexander 
H.  Miller,  deceased.     lieversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Edward  Campbell,  Laxear  A 
Orr,  W.  H.  Tomlin8on»  and  Charles  E. 
Hofl^fi^v  for  appellant: 

Where  there  is  a  substantial  dispute  upon  a 
material  question  of  fact  an  issue  d^oieavit  vet 
non  is  a  matter  of  right,  and  the  test  of  sub- 
stantiality in  the  dispute  is  that  a  verdict  could 
be  supported  by  the  trial  Judge,  upon  a  review 
of  all  the  evidence  adduced. 

Sharplest^s  Estate,  184  Pa.  250;  Enauss's  Ap- 


•Cheesman,  15  N.  J.  Eq.  S43;  Whltenack  v.  Stryker,  3 
N.  J.  Eq.  a 

And  mere  drunkenness  upon  the  part  of  a  testa- 
tor does  not  affect  the  validity  of  his  will  unless  it 
•absolutely  disables  him  from  disposing  of  his  estate 
with  intelli«rence  and  reason.  Starrett  v.  Douglass, 
2  Yeates,  48. 

The  question  to  be  determined  with  relation  to 
■habits  of  intoxication  of  the  testator,  as  well  as  with 
relation  to  his  insanity,  is  whether  his  mind  was 
so  aCTeoted  that  he  was  not  suflBdently  master  of 
himself  to  frlve  expression  to  his  real  wishes.  Re 
Johnson,  7  Misc.  2S0. 

And  a  person  whose  intemperance  has  Rrown 
Into  a  confirmed  habit,  and  whose  constitution  is 
jrradually  giving  away,  may  make  a  valid  gift  in 
the  nature  of  a  testamentary  disposition  when  he 
is  80t}er  at  the  time,  unless  his  indulgence  has  re- 
sulted in  a  settled  derangement  of  mind  indepen- 
dent of  the  immediate  influence  of  drink.  Oardner 
V.  Oardner,  22  Wood.  506, 84  Am.  Dec.  840. 

To  invalidate  a  will  upon  the  ground  of  the  in- 
toxication of  the  testatrix,  it  must  appear,  not  only 
that  she  was  intoxicated  or  that  she  was  usually  in- 
toxicated, but  also  that  she  was  so  in  fact  at  the 
very  time  the  will  was  executed,  or  that  her  mind 
was  so  clouded  by  drink  that  she  was  Incompetent 
to  give  expression  to  her  real  testamentary  inten- 
tiona.    i2«  Halbert,  15  Misc.  306. 

Habitual  intoxication  will  not  Incapacitate  a  tes- 
tator to  malce  a  will  unless  the  excitement  was 
such  as  to  disorder  his  faculties  or  pervert  his  Judg- 
ment. Peck  V.  Cary,  27  N.  Y.  9,  84  Am.  Dec.  230; 
Houster  v.  Lightner,  42  Phila.  Leg.  Int.  289. 

It  must  have  been  carried  to  the  extent  of  Intoxi- 
cation generally  or  at  the  time  of  making  the  will. 
O'Neil  V.  Murray,  4  Bradf .  311. 

And  it  will  not  invalidate  his  will  where  his  mind 
was  not  so  alfected  thereby  as  to  render  him  inca- 
pable of  comprehending  the  condition  of  his  prop- 
erty, or  the  relation  of  the  objects  of  his  bounty,  or 
the  scope  and  bearings  of  the  provisions  of  his  will. 
Re  McLaughlin,  2  Redf.  504. 

So,  old  age,  failure  of  memory,  and  drunkenness 
do  not  of  themselves  necessarily  take  away  a  testa^ 
tor's  capacity  to  make  a  will;  it  may  still  be  valid  if 
he  retain  sufBcient  capacity  to  understand  the 
business  in  which  he  was  engaged.  Whltenack  v. 
8tryker,  2  N.  J.  Eq.  8. 

Neither  old  age,  weakness,  failure  of  memory, 
ecceutrioities,  intemperance,  nor  ill  temper  will  in- 
validate a  will  if  the  testator  knew  the  nature  of 
his  property  and  understood  to  whom  and  in  what 
manner  he  wished  to  dispose  of  it.  Philadelphia 
Trust  ft  8.  D.  Co.  v.  Drinkhouse,  17  Phila.  23. 

And  a  will  is  valid  where  the  testator  when  he 
made  it  could  comprehend  the  property  he  was 
about  to  dispose  of,  the  objects  of  his  bounty,  the 
meaning  of  the  business  in  which  he  was  engaged, 
the  relation  of  each  of  these  factors  to  the  others, 
89L.R.  A. 


and  the  distribution  that  is  made  by  the  will, 
though  he  was  addicted  to  the  excessive  use  of  in- 
toxicating liquors,  and  to  some  extent  his  indul- 
gence had  impaired  his  mental  and  physical  powers 
and  contributed  to  the  degradation  of  his  moral 
character.    Bannister  v.  Jackson,  45  N.  J.  Eq.  702. 

And  one  whose  mind  was  so  weakened  by  habits 
of  intoxication  that  he  could  not  conserve  his  estate 
may  nevertheless  make  a  valid  will  where  he  could 
recollect  its  nature  and  extent  and  those  for  whom 
he  naturally  would  provide.  Re  Johnson,?  Misc.  220. 

And  a  will  made  by  one  whose  habitual  and  ex- 
cessive indulgence  in  strong  drink  had  not  pro- 
duced a  mental  derangement  sufficient  to  destroy 
mental  capacity  is  valid  if  at  the  very  moment  of 
the  execution  thereof  he  was  not  intoxicated  to 
such  a  degree  as  to  destroy  his  faculties  or  pervert 
his  Judgment.  Bannister  v.  Jackson,  45  N.  J.  Eq. 
702:  Hennessey  v.  Woulfe,  49  La.  Ann.  1376. 

A  person  addicted  to  intemperance  and  subject  to 
consequent  fits  of  derangement  may  make  a  will  If 
he  be  emnpon  mentiH  at  the  time.  Hebert  v.  Winn, 
24  La.  Ann.  885. 

And  habitual  excessive  indulgence  In  strong 
drink  upon  the  part  of  a  testator  will  not  affect  the 
validity  of  his  will  where  it  has  not  produced  fixed 
mental  disease  sufficient  to  render  him  unable  to 
comprehend  the  property  he  is  about  to  dispose  of, 
the  objects  of  his  bounty,  the  meaning  of  the  busi- 
ness in  which  he  is  engaged,  the  relation  of  each  of 
these  factors  to  the  others,  and  the  distribution 
that  is  made  by  the  will,  and  at  the  very  moment 
of  the  execution  of  the  document  he  is  not  so 
intoxicated  as  to  disorder  his  faculties  or  pervert 
his  Judgment.  Bannister  v.  Jackson,  45  N.  J.  Eq. 
702,  Affirming  46  N.  J.  Eq.  503. 

And  the  will  of  an  habitual  drunkard  who  was 
not  properly  a  madman,  but  who  while  under  the 
excitement  of  liquor  acted  in  all  respects  like  one, 
will  be  upheld  where  he  was  not  under  the  excite- 
ment of  liquor  at  the  time  be  made  it.  Ayrey  v. 
Hill,  2  Add.  Eccl.  Rep.  206. 

So,  habits  of  drunkenness  do  not  affect  a  man's 
capacity  to  make  a  will  where  he  was  not  intoxi- 
cated when  he  made  it,  though  his  habits  were  the 
cause  of  the  disease  of  which  he  died.  Kahl  v. 
Schober,  35  N.  J.  Eq.  461. 

And  a  will  made  at  the  request  of  a  testator, 
which  was  his  voluntary  and  spontaneous  act, 
not  under  constraint  and  free  from  force  or  fraud 
and  from  imposition  or  importunity,  is  valid 
though  the  testator  was  proved  to  have  been  ad- 
dicted to  drink,  and  to  have  had  delirium  tremens  a 
few  days  before,  and  though  It  was  drawn  up  by 
one  of  the  devisees  at  the  devisee's  house.  Hand- 
ley  V.  Stacey,  1  Post.  &  F.  674. 

III.  Drunkenness  as  evidenee  of  incapacUv* 
a.  Oenerally, 
Drunkenness,  as  has  been  seen,  does  not  of  itself. 
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peah  114  Pa.  20;  Armofs  Egiate,  154  Pa. 
517. 

A  maD  of  sound  mind  and  disposing  memory 
is  one  who  has  a  full  and  intelligent  knowl- 
edge of  the  act  he  is  engaged  in,  a  full  knowl- 
edge of  the  property  he  possesses,  an  intelligent 
perception  and  understanding  of  the  disposi- 
tion he  desires  to  make  of  it,  and  of  the  per- 
sons and  objects  he  desires  shall  be  the  recip- 
ients of  his  bounty. 

Wilson  V.  Mitchell,  101  Pa.  495;  Shaver  v. 
McGarlJiy,  110  Pa.  389;  KnauBffs  Appeal,  114 
Pa.  10. 

The  evidence  of  appellant  shows  a  great  and 
inordinate  use  of  alcoholic  liquors  b^  an  aged 
man,  the  moderate  use  thereof  beginning  as 
early  as  18fJ2  or  1863;  that  from  1878  or  1879 


he  drank  as  much  ai  a  pint,  an(f  often  a  quart, 
of  whisky  a  day,  keeping  it  at  his  own  house 
in  large  quantities,  and  at  his  office  in  bottles. 

The  appellant's  evidence  further  shows  that 
the  alleged  testator  was  so  weakened  in  body 
and  mind  by  the  inordinate  use  of  whisky  as 
to  render  him  practically  unable  to  transact 
business  requiring  thought,  care,  and  judg- 
ment. 

The  appellant's  evidence  shows  great  failure 
of  memory  by  the  alleged  testator  at  the  time 
of  and  prior  to  the  making  of  the  will  and 
codicils,  as  well  as  subsequent  thereto. 

There  is  also  disclosed  by  the  evidence  of 
the  appellant  a  marked  chanjre  in  the  affec- 
tions, disposition,  and  habits  of  the  alleged  tes- 
tator, at  the  time  of  and  prior  to  and  subse. 


and  as  a  matter  of  law,  destroy  testamentary  ca- 
pacity. It  is  a  mere  matter  of  evidence  upon  the 
question  of  Itsezistenoe  or  nonezistenee.  Re  Har- 
riRan,  Mjrr.  Prob.  185. 

Thus,  in  stating  the  frrounds  of  contest  in  a  pro- 
ceeding to  contest  a  will  on  the  ground  of  the  un- 
soundneas  of  mind  of  the  testator  induced  by  habits 
of  intoxication,  it  is  sufBcient  to  state  that  the  tes- 
tator was  not  at  the  time  of  sound  and  disposing 
mind.  Unsoundness  is  the  ultimate  fact  to  be 
found,  and  acts  of  inebriety  are  to  go  to  the  jury 
from  which  unsoundness  may  be  found.  Re 
Gharky,67Cal.274. 

So,  whether  habits  of  Inebriety  upon  the  part  of 
a  testator  had  the  effect  to  render  his  mind  un- 
sound either  permanently  or  temporarily  cover- 
ing the  time  of  the  execution  of  his  will,  so  as  to 
affect  its  validity,  is  a  question  for  the  jury.  Re 
Johnson,  57  Cal.  529. 

And  a  finding  of  the  court  below  that  a  testator 
was  of  sound  and  disposing  mind  will  not  be  dis- 
turbed on  appeal  where  there  was  some  evidence 
to  sustain  it,  though  there  was  other  evidence  tend- 
ing to  show  that  for  twenty  years  he  had  been  ad- 
dicted to  the  excessive  use  of  intoxicating  liquors 
and  had  been  for  years  a  noted  drunkard.  Re 
Johnson,  -57  Cal.  6S9. 

Nor  is  mere  evidence  of  the  habitual  use  of  liquors 
to  excess  by  the  testator  alone  sufficient  to  estab- 
lish testamentary  incapacity.  Weisman's  Estate, 
45Phila.  Leg.  Int.  274. 

And  occasional  fits  of  Intemperance  are  not  evi- 
dence of  a  want  of  capacity  on  the  part  of  a  testa- 
tor to  dispose  of  his  estate.  Violet's  Will,  1  Bibb, 
617. 

So,  evidence  that  a  testator  was  very  nervous, 
weak,  and  suffering  from  mental  and  physical  pros- 
tration at  the  time  of  making  his  will,  due  to  over 
stimulation,  will  not  justify  the  submission  of  the 
issue  of  testamentary  capacity  to  a  jury  where 
there  is  nothing  to  show  an  inability  to  comprehend 
the  nature  and  character  of  the  testamentary 
power  or  of  its  exercise,  and  it  appears  that  shortly 
afterwards  he  made  the  statement  that  he  had 
changed  his  will  stating  the  change  made  accu- 
rately. Harmony  Lodge,  I.  O.  O.  F.'s  Appeal,  127 
Pa.  289. 

And  evidence  that  a  testator  originally  possessed 
a  strong  will  which  might  have  been  weakened 
somewhat  by  disease  and  dissipation,  an'd  that  be 
was  frequently  drunk  and  generally  ill-natured  and 
stubborn,  is  insufficient  to  warrant  the  submission 
of  the  issue  of  testamentary  capacity  to  the  Jury. 
McPherson's  Appeal  (Pa.)  9  Cent.  Rep.  408. 

b.  In  connectiim  with  condiust  aiid  condition. 

Occasional  or  habitual  fits  of  intemperance,  and 
want  of  domestic  management,  and  generally  bad 
conduct  on  the  part  of  a  testator,  do  not  show  tes- 
tamentary incapacity.  Harper's  Will,  4  Bibb,  244, 
89  L.  R.  A. 


Nor  are  frequent  sleepiness,  tiightiness,  and  vio- 
lent outbreaks  of  passion,  resulting  from  excessive 
use  of  intoxicating  drinks  and  narcotics,  alone,  suf- 
ficient.   McCullough's  Will,  36  Pittsb.  L.  J.  169. 

And  the  presumption  of  the  sanity  of  a  testator 
is  not  rebutted  by  proof  that  his  intellect  was 
greatly  impaired  by  the  use  of  opium  and  ardent 
spirits,  and  that  in  consequence  thereof  he  was  fre- 
quently incapable  of  transacting  business,  in  the 
absence  of  proof  that  such  was  his  condition  at  the- 
time  the  will  was  executed.  Temple  v.  Temple,  1 
Hen.  &  M.  476. 

So,  evidence  of  habitual  drunkenness,  old  age* 
weakness  of  body,  shortness  of  memory  and  a  few 
incoherent  expressions  Is  not  sufficient  to  establish 
testamentary  incapacity.  Hight  v.  Wilson,  1  U.  S. 
lDall.94,  lL.ed.5L 

Nor  is  evidence  that  the  testator  was  old,  intem- 
perate, and  irascible.  Keatlng's  Appeal,  19  Pittsb. 
L.  J.  N.  S.  283.  And  see  Whitenack  v.  Styker,  2  N. 
J.  Eq.  8;  and  Philadelphia  Trust  Co.  v.  Drinkhouse, 
17  Phila.  23,  supra,  II. 

And  evidence  of  habits  of  intemperance  upon 
the  part  of  a  testator,  and  that  he  was  occasionally 
wild  and  violent  from  the  effects  of  Intoxicating- 
drink,  and  that  his  mind  was  undoubtedly  impaired 
and  weakened,  and  that  capacity  may  have  been 
temporarily  suspended,  is  not  sufficient  to  establish 
a  total  and  permanent  want  of  testamentary  capaci- 
ty.   Julke  V.  Adam,  1  Redf.  454. 

So,  a  will  will  not  be  set  aside  on  proof  that  the 
testator  at  times  acted  with  whimsical  and  ridicu- 
lous levity,  where  this  was  accounted  for  and  at- 
tributable to  fits  of  intemperance,  and  the  evideno& 
shows  that  he  acted  with  a  firm,  collected,  and 
efficient  mind  in  the  framing  and  execution  thereof, 
and  that  his  mind  was  sufficient  to  entitle  him  ta 
the  right  of  disposing  of  his  property  by  will.  Vio- 
let's Will,  1  Bibb,  617. 

And  one  who  transacts  his  own  business,  and  keepa 
his  own  accounts,  and  makes  his  own  returns  for 
the  assessment  of  taxes,  is  not  insane  so  as  to  be  In- 
capable of  making  a  will,  though  he  was  a  drunken 
man  and  played  drunken  pranks.  Billinghurst  v. 
Vickers,  1  Phillim.  Bccl.  Rep.  193. 

And  a  will  is  not  invalidated  by  the  fact  that  the 
testator  was  a  dissipated  man  and  had  indulged  in 
a  protracted  debauch  for  five  days  before  that  on 
which  he  signed  it,  where  he  is  not  shown  to  have 
committed  any  extravagances  or  to  have  exhibited 
any  insane  conduct  on  that  day,  except  to  indulge 
in  improper  and  profane  language  as  intemper- 
ate men  will  do,  and  the  persons  who  were  present 
at  the  very  time  the  act  was  done,  one  of  whom  wa» 
from  previous  knowledge  and  present  observation 
eminently  competent  to  speak,  saw  nothing  in  him 
indicating  a  want  of  ordinary  Intelligence  or  entire 
sanity,  and  there  was  nothing  extravagant  or  un- 
reasonable in  the  will.  Peck  V.  Gary,  27  N.  Y.  9,  84 
Am.  Dec.  230. 


1897. 


Be  MiLLBB. 


228 


quent  to  the  execution  of  the  will  in  question 
and  codicils  thereto. 

Appellant's  evidence  establishes,  beyond 
question  or  doubt,  that  at  the  times  the  will  in 
question  and  codicils  were  made,  the  testator 
was  suffering  from  chronic  alcoholism,  and  it 
had  so  affected  and  perverted  the  intellect, 
moral  faculties,  and  will  power  of  the  patient 
as  to  render  him  incapable  of  the  possession  of 
that  soundness  of  mind  necessary  to  make  a 
last  will  and  testament. 

There  are  the  unequal  provisions  of  the  will 
itself,  which  the  courts  always  treat  as  a  strong 
circumstance  bearing  on  the  question  of  men- 
tal capacity. 

ThomaB  v.  Carter,  170  Pa.  272. 

It  is  the  practice  of  this  learned  court  in 


cases  of  this  character  to  receive  and  consider 
expert  evidence. 

Pideock  v.  Potter,  68  Pa.  842.  8  Am.  Rep. 
181;  Thomas  v.  Carter,  170  Pa.  272. 

On  the  trial  of  an  issue  devtsavit  vel  non  a 
conflict  in  the  evidence  and  contrariety  of  the 
opinions  expressed,  and  the  veracity  of  the 
witnesses,  are  matters  peculiarly  within  the 
province  of  the  jury,  and  with  them  the  court 
has  nothing  to  do. 

Shaver  v.  McCarthy,  110  Pa.  339;  Netphard 
V.  Tundt,  182  Pa.  824;  Shaffer  y.  Clark,  90  Pa. 
94;TF<!arcr  v.  Craighead,  104  Pa.  288;  Sharp- 
less'8  Estate,  134  Pa.  250. 

The  evidence  of  all  the  witnesses  in  the  case 
must  be  considered,  and  not  the  testimony  of 
some  to  the  exclusion  of  that  of  others. 


Nor  does  the  fact  that  a  testator  was  an  Intem- 
perate man,  and  that  be  wassufferiner  from  Bri^ht's 
disease  of  the  kidneys,  show  testamentary-  incapaci- 
ty, where  his  sifrnature  to  the  will  shows  no  evi- 
dence  of  unsteadiness,  and  his  will  was  such  as  he 
mifirht  naturally  have  made.  Re  Schreiber.  22  N.  Y. 
S.  R.  802. 

And  evidence  that  a  testator  was  of  intemperate 
habits  and  accustomed  to  paroxysms  of  grreat  in- 
toxication, becominir  insensible,  and  that  his  death 
was  probably  caused  by  exposure  while  intoxicated 
and  by  the  effects  of  intoxication,  together  with 
that  of  experts  that  he  was  insane,  is  not  sufficient 
to  invalidate  his  will  where  it  appears  that  he  would 
remain  sober  for  a  considerable  length  of  time,  and 
was  considered  a  man  of  Kood  mind  when  sober, 
and  the  opinions  of  the  experts  were  firiven  without 
personal  examination  or  enfrasrlnsr  in  conversations 
with  him.  and  the  parties  with  whom  he  lived  and 
at  whose  house  he  died  explicitly  say  that  his  mind 
was  not  impaired.  Mclntyre  v.  McConn,  S8  Iowa, 
4S3. 

And  evidence  as  to  long-continued  habits  of  in- 
temperance on  the  part  of  a  testator,  and  irrational 
conduct,  and  that  for  two  years  previous  to  his 
death  he  had  been  paralyzed  on  one  side,  and  later 
had  lost  the  power  of  intelligible  speech,  does  not 
show  testamentary  incapacity  as  against  evidence 
of  the  testator's  neighbors  who  had  known  him  for 
many  years  that  he  was  of  sound  mind  and  mem- 
ory, where  it  appears  that  the  testimony  as  to  his 
incapacity  was  extremely  biased  and  in  some  re- 
spects false,  and  that  a  part  of  his  property  was  be- 
queathed pursuant  to  an  agreement  that  if  the  lega- 
tee would  live  with  him  and  take  care  of  him  for 
life  he  would  leave  her  his  property  after  death. 
Re  Tacke.  17  N.  Y.  S.  R.  806. 

So,  inebriety  accompanied  by  bona  fide  attempts 
to  commit  suicide,  and  accomplished  suicide,  though 
perhaps  manifesting  a  deranged  mind.do  not  neces- 
aarily  show  incapacity  to  make  a  wilL  Koegel  v. 
Egner.  64  N.  J.  Eq.  623. 

And  in  McElwee  v.  Ferguson.  43  Md.  479.  a  will 
was  upheld  which  was  made  by  a  person  recovering 
from  an  attack  of  mania  a  potu  who  on  the  follow- 
ing day  committed  suicide,  there  being  evidence  to 
the  effect  that  his  mind  was  clear  at  the  time. 

A  belief  upon  the  part  of  a  testator  that  his  only 
son  was  illegitimate,  based  upon  reports  and  stories 
he  had  heard  shortly  after  his  marriage,  but  which 
had  never  been  communicated  to  anyone  except  to 
his  priest  and  to  his  wife  while  he  was  intoxicated, 
is  not  such  an  insane  delusion  as  will  invalidate  a 
will  made  by  him  disinheriting  such  son.  Re  Smith. 
63  N.  Y.  S.  R.  658. 

c.  In  connection  with  nature  of  the  act. 

The  dispositions  of  a  will  may  be  examined  In  a 
contest  thereof  in  which  it  is  claimed  that  the  tes- 
tator was  intoxicated  when  making  it,  to  see,  not 
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whether  they  are  in  some  degree  extravagant  or 
unreasonable,  but  whether  they  depart  so  widely 
from  what  would  be  considered  natural  as  to  be 
fairly  referable  to  no  other  cause  than  a  disordered 
intellect.  Peck  v.  Gary,  27  N.  Y.  9,  84  Am.  Dec. 
2S0. 

And  evidence  of  the  reasonableness  of  a  will,  and 
testimony  consistent  with  the  existence  of  ability 
of  the  testator  to  execute  it  and  of  his  understand- 
ing of  the  condition  of  his  property,  is  sufficient  to 
support  a  finding  of  testamentary  capacity,  though 
the  testator  was  a  man  of  intemperate  habits  and 
was  suffering  from  the  effects  of  a  debauch  iv^hen  he 
made  it.  and  a  physician  acquainted  with  his  habits 
gave  his  opinion  that  at  the  time  he  was  incapable 
of  understanding  what  he  was  doing.  Re  Peck,  42 
N.  Y.  S.  R.  898. 

And  that  a  testator  was  an  habitual  drunkard,  and 
that  he  had  injured  himself  to  a  great  extent  by  in- 
dulging his  appetite  for  ardent  spirits,  do  not 
establish  his  incompetency  to  make  a  will  as  against 
proof,  derived  from  circumstances  attending  the 
execution,  that  he  possessed  such  sanity  of  mind  as 
would  uphold  the  dispositions  made  by  him,  such 
dispositions  being  reasonable  and  in  accord  with 
previous  intentions.  Hubbard's  Will,  6  J.  J.  Marsh. 
59. 

Nor  will  a  deed  in  the  nature  of  a  testamentary 
disposition,  made  by  a  man  seventy-six  years  of  age 
just  previous  to  his  second  marriage,  be  set  aside 
though  he  had  been  addicted  to  the  excessive  use  of 
intoxicating  liquors  throughout  his  life  and  his 
memory  had  begun  to  fail,  where  he  still  possessed 
sound  practical  Judgment  on  business  matters,  and 
it  was  done  in  fulfilment  of  a  purpose  formed  a 
long  time  before,  and  the  division  of  the  property 
made  by  it  among  his  children  was  not  so  unequal 
as  to  shock  a  sense  of  justice.  Wiley  v.  Ewalt.  66 
111.  26.  See  also  Re  Schreiber,  22  N.  Y.  S.  R.  892, 
swpra^  III.  b. 

In  Waters  V.  Cullen,  2  Bradf.  354,  however,  an  un- 
equal will  was  denied  probate  where  at  the  time  it 
was  made  and  for  some  time  before  the  testatrix's 
death  she  had  been  subject  to  attacks  of  delirium 
tremens,  and  at  the  time  of  making  it  entertained 
delusions  likely  to  affect  her  testamentary  pro- 
visions. 

And  in  M'Diarmid  v.  M'Diarmid.  8  Bligh,  N.  R. 
374.  a  deed  by  an  old  man  eighty-three  years  old  by 
which  he  relinquished  all  his  interests  in  a  fund  of 
£6.000.  assigning  it  to  his  daughter  and  her  bus. 
band  to  whom  the  reversion  belonged,  in  consider- 
ation of  an  annuity  of  £40  a  year  for  life  and  his 
funeral  expenses,  was  held  to  be  void  where  it  ap- 
peared that  he  was  weak  and  infirm  and  addicted  to 
intoxication,  and  that  the  deed  was  drawn  up  by 
the  agents  of  the  daughter  and  her  husband,  and  no 
agent  or  other  person  was  employed  on  the  part  of 
the  father. 

And  evidence  that  a  testator  had  fallen  from  a 


Pennbtlyasia  Sufrebce  COUIIT. 


jAir., 


Qruhbs  v.  McDonald,  91  Pa.  286;  Shaver  v. 
McCarthy,  110  Pa.  889;  IHsh  v.  Smith,  8  Serg. 
A  R  578,  11  Am.  Dec.  648;  BamUerY.  Tryon, 
7  Serg.  &  R.  92,  10  Am.  Dec.  444;  McTaggart 
V.  Thompton,  14  Pa.  149. 

Undue  influence  to  affect  a  will  must  be 
fluch  as  to  subjugate  the  mind  of  the  testator 
to  the  will  of  the  person  operating  upon  it. 

Tawney  v.  Long,  76  Pa.  106;i>«n,  TrumbuU, 
V.  Gibbons,  22  N.  J.  L.  117,  51  Am.  Dec.  258; 
Redf.  Am.  Cas.  on  Wills,  251. 

It  is  not  to  be  supposed  that  fraud  and  un- 
due influence  are  ordinarily  susceptible  of  di- 
rect proof.  Subscribing  witnesses  are  called 
to  attest  the  execution  of  wills,  but  not  the  an- 
tecedent agencies  by  v^hicb  they  are  procured. 


The  purposes  to  be  served  are  such  as  court 
privacy  rather  than  publicity. 

Tyler  v.  Gardiner,  35  N.  Y.  559;  1  Redf. 
Wills,  469.  470;  Marsh  v.  Tyrrell,  2  Hagg. 
Eccl.  Rep.  84;  Sears  v.  Shafer,  6  N.  Y.  272. 

The  question  of  undue  influence  exerted 
upon  the  execution  of  a  will  is  a  question  of 
pure  fact.  Its  disposition  properly  rests  with 
thejury  alone. 

Hersier  v.  Herster,  116  Pa.  626. 

Great  latitude  in  testimony  is  allowed  where 
the  object  Is  to  establish  fraud. 

Beeme  v.  Parthemere,  8  Pa.  462;  Davis  v. 
Calvert,  5  Gill  &  J.  269,  25  Am.  Dec.  282;  Hiss 
V.  Weik,  78  Md.  489;  Steadman  v.  Steadman 
(Pa.)  14  Atl.  406. 


two-story  window  durinir  an  attack  of  delirium 
tremens,  severely  injuringr  himself,  and  that  he 
mistakenly  insisted  that  he  had  been  pushed  out  by 
bis  wife's  grandson,  and  that  he  labored  under  the 
•delusion  that  his  wife  wanted  toipoison  him  and 
that  persons  in  the  house  were  trying  to  rob  him, 
and  that  after  makingr  a  will  makingr  a  considerable 
gift  to  one  of  his  sons  he  made  another  upon  the 
mistaken  Idea  that  such  son  had  broken  open  the 
aealed  envelope  and  read  it,  which  second  will  gave 
him  nothing,  radically  changing  bequests  made  to 
others,  is  sufficient  to  establish  want  of  testamen- 
tary capacity.    Bdge  v.  Edge,  38  N.  J.  Eq.  211. 

Nor  will  a  will  giving  one  of  two  sons  of  the  tes- 
tator a  larger  share  than  the  other,  and  making  a 
devise  to  his  wife  of  property  a  part  of  which  was 
her  own  and  a  part  of  which  had  been  sold  by  him 
some  time  before,  and  giving  her  only  about  one 
half  the  amount  devised  to  a  sister  and  her  children, 
notwithstanding  the  fact  that  she  had  cared  for  and 
watched  over  him  faithfully,  the  testator  having 
been  several  times  committed  to  an  asylum  for 
alcoholic  insanity  and  the  physician  who  attended 
him  and  one  of  the  attesting  witnesses  having  tes- 
tified that  he  was  of  unsound  mind,~be  admitted 
to  prol>ate,  though  there  was  evidence  of  rational 
acts.    Be  Ely,  16  Misc.  228. 

In  that  case  Be  Halbert,  15  Misc.  308,  and  Be 
Johnson,  7  Misc.  220,  supra,  II.  were  distinguished 
upon  the  ground  that  in  those  cases  there  was  no 
contention  that  a  generally  Insane  condition  of 
mind  existed  caused  by  excessive  indulgence  in 
drink,  the  only  issue  being  whether  or  not  at  the 
time  of  the  execution  of  the  will  the  testator  was 
intoxicated. 

A  voluntary  deed  in  the  nature  of  a  testamentary 
•disposition,  giving  a  favorite  son  much  more  than 
was  given  another  son,  will  not  be  set  aside,  how- 
ever, on  the  ground  that  at  the  time  the  deed  was 
executed  the  father  was  in  some  degree  Intoxi- 
cated, where  he  was  not  insensible  to  what  he  was 
doing  and  no  undue  or  improper  means  were  used 
to  procure  the  deed  by  the  favored  son.  Belcher  v. 
Belcher,  10  Yerg.  121. 

And  a  will  executed  by  a  woman  eight  years  be- 
fore her  death,  who,  though  guilty  of  excessive 
drinking  and  great  extravagances,  managed  her 
own  property,  received  her  dividends,  did  various 
acts  of  business,  corresponded  rationally  with  her 
friends,  and  was  not  shown  to  be  under  any  delu- 
sion, cannot  be  set  aside  on  the  ground  of  insanity, 
though  it  totally  excluded  some  of  her  next  of  kin 
with  whom  she  had  quarreled,  and  was  in  the  hand- 
writing of  and  executed  at  the  office  of  her  attor- 
ney, who  was  one  of  the  executors  and  a  residuary 
legatee  to  a  large  amount,  he  and  his  family  both 
having  large  legacies,  and  the  attesting  witnesses 
speak  to  the  bare  execution,  there  t)elng  documents 
in  her  own  handwriting  showing  both  capacity 
and  knowledge  of  contents,  though  not  mentioning 
the  residue,  such  documents  supplying  the  addi- 
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tlonal   proof  required.     Wheeler  v.   Alderson, 
Hagg.  Eccl.  Bep.  574. 

So,  in  Bitter's  Appeal,  59  Pa.  9,  a  deed  in  the  na- 
ture of  a  testamentary  disposition  by  a  man  of  in- 
temperate habits  who  was  perfectly  aware  of  hia 
tendency  to  drink  to  excess,  and  made  the  deed  for 
the  benefit  of  his  family,  fearing  that  he  would 
squander  his  property,  was  upheld  where  be  was 
perfectly  sober  and  in  full  possession  of  all  bis  fac- 
ulties, and  thoroughly  understood  the  nature  and 
character  of  the  act  at  the  time. 

d.  In  connection  with  undue  influence. 

A  lesser  degree  of  intoxication,  or  impairment  of 
mind  therefrom,  would  appear  to  be  required  to 
affect  the  validity  of  a  will  where  undue  influence 
was  brought  to  bear  upon  the  testator,  than  in 
cases  in  which  drunkenness  alone  is  relied  upon. 

Thus,  evidence  of  Incapacity  from  intoxication 
or  otherwise,  though  not  sufficient  to  warrant  its 
submission  to  the  Jury  on  an  issue  of  testamentary 
capacity,  is  admissible  on  the  question  of  undue  in- 
fluence, the  condition  of  the  mind  of  the  testator 
alleged  to  have  been  unduly  Influenced,  although 
of  testamentary  capacity,  being  important  in  de- 
termining whether  the  act  was  the  result  of  fraudu- 
lent arts  practised  upon  him.    Re  Miller. 

8o,  evidence  that  a  testator  who  was  about  sev- 
enty years  old  had  been  an  habitual  drunkard  for 
fifty  years,  and  that  his  appetite  for  drink  was  un- 
controllable, and  that  he  went  to  live  with  his 
brother,  a  saloon  keeper,  who  offered  him  a  home 
with  full  and  free  opportunity  to  drink  when  and 
what  he  pleased,  and  who  resisted  the  efforts  of  his 
guardian  to  take  him  away,  and  that  he  had  been 
drinking  to  some  extent  on  theday  he  made  his  will 
which  made  such  brother  his  sole  legatee,  warrants 
a  finding  of  undue  influence  invalidating  it.  Sllng- 
ger'sWlll,72Wis.22. 

And  refusal  to  probate  a  will  upon  the  ground  of 
undue  influence  is  warranted  by  proof  that  the  tes- 
tator was  aired,  and  that  his  mental  capacity  was 
greatly  impaired  by  habitual  intemperance,andthat 
his  wifu  had  for  some  time  directed  his  intentions 
and  controlled  his  acts,  and  that  in  her  presence  he 
directed  a  will,  giving  her  two  thirds  of  his  prop- 
erty instead  of  one  half  provided  for  in  a  previous 
will,  saying  that  he  wanted  to  satisfy  her  and  that 
it  must  be  drawn  as  she  desired  it,  she  giving  di- 
rections as  to  particular  dispositions.  Julke  v. 
Adam,  1  Bed.  454. 

So,  a  will  in  English  drawn  for  a  German  who 
possessed  little  familiarity  with  the  English  lan- 
guage and  was  habitually  intoxicated,by  his  partner 
who  supervised  the  execution  and  took  substantial 
t)eneflt8  under  it,  will  be  looked  upon  by  the  court, 
upon  an  allegation  of  fraud  or  undue  influence,  as 
an  indication  of  fraud;  and  if  it  is  not  sufficient  to 
raise  a  presumption  against  the  instrument,  it  will 
at  least  induce  'a  suspicious  scrutiny.  Koegel  ▼. 
Egner,54N.J.Eq.e28. 
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Fraud  vitiates  everything  it  touches. 

1  Redf.  Wills,  522. 

Where  a  testator,  although  possessed  of  tes- 
tamentary capacity,  is  aged,  infirm  bodily, 
with  mental  faculties  impaired,  if  a  confiden- 
tial adviser  be  largely  a  beneficiary  under  the 
will  there  is  a  prestmption  of  fact  that  undue 
influeuce  was  brought  to  bear  on  the  mind  of 
the  testator,  and  the  burden  is  on  him  to  rebut 
this  presumption. 

WiUony.MitcheU,  101  Pa.  495;  Armor's  Es- 
tate. 154  Pa.  517;  Dean  v.  Negley,  41  Pa.  312, 
■80  Am.  Dec.  620. 

Acts  and  declarations  of  Florence  C.  Miller, 
the  principal  legatee,  are  competent  evidence, 
•as  well,  also,  as  those  of  the  testator. 

Af arris  v.  Stokes,  21  Ga.  552;  1  Redf.  Wills, 


200;  Bersterv.  Herster,  116  Pa.  612;  Rambler 
V.  Tryon,  7  Serg.  &  R.  90,  10  Am.  Dec.  444. 

Even  when  the  jury  may  differ  in  opinion 
with  the  court,  it  is  no  ground  upon  which  to 
grant  a  new  trial,  where  there  is  a  conflict  of 
testimony,  or  where  the  cause  is  submitted  on 
the  credibility  of  the  witnesses. 

Aus'ine  v.  Mayer,  5  Kulp,  523;  Blakeslee  v. 
Scott,  87  Phila.  Ug,  Int.  474. 

The  case  at  bar  is  much  like  that  of  Hiss  v. 
Weik,  78  Md.  489. 

Messrs.  Clarence  Burleif^h  and  Wat- 
son &  MeCleave  for  appellee. 

Dean,   J.,   delivered  the   opinion  of  the 
court: 
Alexander  H.  Miller,  a  member  of  the  bar  of 


And  a  will  prepared  by  an  attorney,  who  takes  at 
least  a  fourth  of  the  estate  thereunder,  the  leeratees 
taklngr  the  whole  to  the  ezciusion  of  the  testator's 
-own  family,  together  with  the  fact  that  the  testa- 
tor was  a  person  of  slender  capacity,  addicted  to 
drink,  singular  in  appearance,  and  frivolous  and 
even  cbildlsb  in  bis  amusements  and  occupations, 
calls  upon  the  court  to  watch  the  operation  of  the 
will  itself  with  care,  diligence,  and  suspicion. 
Barry  v.  Butlin,  2  Moore,  P.  C.  C.  482. 

And  evidence  of  the  character  of  women  who  had 
combined  to  impose  upon  a  testator  after  he  had 
loat  the  use  of  his  rational  faculties  is  admissible 
upon  an  issue  of  devi^avit  vel  non^  where  it  appears 
that  they  kept  him  in  a  state  of  intoxication  and 
liad  represented  each  other  as  persons  of  virtue  and 
irood  character,  and  urgred  him  to  make  a  will  in 
their  favor  to  the  exclusion  of  bis  own  blood  rela- 
tions.   Nussear  v.  Arnold,  13  Sergr.  &  R.  323. 

See  also  M'Diarmid  v.  M'Dlarmid,  3  BliKb,  N.  R. 
874,  supra.  III.  c. 

The  act  of  a  party  addicted  to  intemperance  in 
disposing  of  his  property  will  not  be  invalidated  on 
■the  ground  of  undue  influence  exercised  over  him 
by  the  inmates  of  hie  family,  however,  where  the 
Influence  arises  from  kind  offices  springing  from 
Attachment  or  affection.  Re  Jobnson,  7  Misc.  380; 
Gardner  v.  Gardner,  22  Wend.  626, 34  Am.  Dec.  840. 

And  a  will  in  favor  of  a  legatee  who  bad  treated 
the  testator  kindly  and  furnished  him  with  a  home 
and  cared  for  him  and  advanced  blm  means,  wbfch 
^e  several  times  declared  conformed  with  bis 
wishes,  will  not  be  denied  probate  on  the  ground 
of  mental  incapacity  and  undue  influence  upon 
.proof  that  be  was  much  addicted  to  drink,  and  had 
been  found  an  habitual  drunkard  by  a  jury,  and 
had  been  such  for  two  years,  and  had  been  com- 
mitted to  an  insane  asylum  several  times  and  twioe 
committed  to  the  penitentiary  for  drunkenness,  a 
similar  will  having  been  previously  made,  and  the 
.persons  who  otherwise  would  have  been  entitled  to 
his  bounty  had  attempted  to  restrain  his  appetite 
for  liquor  and  had  refused  him  admission  into 
their  homes.    Re  Reed,  2  Connoly,  403. 

So,  a  will  prepared  for  a  testator  of  slender  ca- 
pacity and  addicted  to  drink,  by  a  solicitor,  under 
which  he  takes  at  least  one  fourth  of  the  estate 
And  the  legatees  take  the  whole  to  the  exclusion 
-of  his  son  and  heir,  will  be  admitted  to  probate 
where  It  appears  that  there  was  a  complete  aliena* 
.tion  between  him  and  his  son,  and  that  they  had 
ceased  to  speak  with  each  other,  and  that  the  per- 
son preparing  the  will  meant  that  it  should  be  fairly 
and  openly  executed.  Barry  v.  Butlin,  2  Moore« 
P.  C.  C.  482. 

And  the  fact  that  a  testator  had  become  weak  in 
will  and  impaired  in  memory,  and  was  therefore  an 
easy  prey  to  fraud,  compulsion,  and  improper  con- 
duct, and  that  at  the  time  he  made  his  will  he  was 
Jn  a  somewhat  elated  state  of  mind  caused  by  drink- 
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ing  an  Intoxicant  which  was  on  the  table  near  at 
hand,  will  not  invalidate  his  will  on  the  ground  of 
undue  influence  where  there  is  no  evidence  going 
to  show  fraud,  compulsion,  or  improper  practices. 
Re  Storey,  20  111.  App.  183. 

And  declarations  made  by  a  testator  to  the  effect 
that  he  bad  never  made^be  will  in  question,  and  if 
he  signed  it  they  got  him  drunk  and  made  him  do 
it,  for  he  had  no  recollection  of  it,  are  inadmissible 
in  evidence  in  a  proceeding  to  invalidate  the  will 
on  the  ground  of  undue  influence  and  unsoundness 
of  mind  by  reason  of  intoxication,  such  declara- 
tions not  being  evidence  of  the  truth  of  the  facts 
stated.    Gibson  V.  Gibson,  24  Mo.  237. 

See  also  Wheeler  v.  Alderson,  8  Hagg.  Eccl.  Rep. 
574,  ntpra.  III.  c. 

e.  Point  of  time  wruler  invegtiaatUm, 

The  point  of  time  under  investigation  on  an  in- 
quiry into  testamentary  capacity  as  affected  by  in- 
toxication is  that  at  which  the  will  was  made. 
Hennessey  v.  Woulfe,  49  La.  Ann.  1376;  Dimond's 
Estate,  3  Pa.  Dist.  R.  554. 

Intoxication  is  a  temporary  condition,  and  testi- 
mony as  to  intoxication  in  a  will  contest  must  be 
confined  to  the  time  involved  in  the  transaction, 
and  if  the  testator  was  not  overcome  by  drunken- 
ness when  be  made  bis  will  it  is  not  important  what 
his  condition  was  on  other  occasions.  Pierce  v. 
Pierce,  88  Mich.  412. 

And  in  order  to  avoid  a  will  made  by  an  intem- 
perate person  it  must  be  proved  that  he  was  so  ex- 
cited by  liquor,  or  so  conducted  himself  during  the 
particular  act,-as  to  be  at  that  moment  legally  dis- 
qualified from  giving  effect  to  it.  Peck  v.  Cary,  27 
N.  y.  9,  84  Am.  Dec.  220;  Andress  v.  Weller,  3  N.  J. 
Eq.  004;  Wheeler  v.  Alderson,  3  Hagg.  Eccl.  Rep. 
574. 

And,  against  affirmative  proof  of  his  competency 
at  such  time,  all  evidence  as  to  his  capacity  or  in- 
capacity on  other  and  earlier  occasions  is  clearly 
irrelevant.    Dimond's  Estate,  3  Pa.  Dist.  R.  564. 

To  establish  the  legality  of  a  will  attacked  on  the 
ground  of  habits  of  intoxication  upon  the  part  of 
a  testator  all  that  is  required  to  be  shown  is  the  ab- 
sence of  the  excitement  of  liquor  at  the  time  the 
act  was  done,  or  at  least  the  absence  of  excitement 
in  any  such  degree  as  would  vitiate  the  act  done. 
Ayrey  v.  Hill,  2  Add.  Eccl.  Rep.  206. 

And  evidence  that  a  testator  was  a  drunkard  does 
not  warrant  the  submission  of  the  issue  of  testa- 
mentary capacity  to  a  Jury  in  the  absence  of  any- 
thing to  show  that  he  was  not  entirely  sober  and 
possessed  of  testamentary  capacity  when  the  will 
was  made.    Le vis's  Estate,  140  Pa.  179. 

And  an  issue  devisavit  vel  noii  is  properly  refused 
in  a  will  contest  when  asked  for  on  proof  of  habits 
of  excessive  drinking  which  were  not  continuous 
but  periodical,  where  the  fact  of  even  ordinary  In- 
toxication at  the  time  of  its  execution  was  not 
15 
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Allegheny  county,  on  September  4, 1887,  died 
at  the  affe  of  seventy-ihree  years.  His  wife 
had  died  seven  years  before,  but  he  left,  sur- 
viving him,  six  children, — Alexander  H.  (this 
appellaut),  with  four  brothers,  and  a  daughter, 
Virginia,  married  to  Patrick  H.  Winston.  He 
left  a  will  dated  May  24,  1883,  to  which  were 
appended  two  codicils,  one  dated  May  29, 1884, 
and  the  other  July  20, 1886.  His  estate,  made 
up  of  realty  and  personalty,  was  valued  at  be- 
tween 1300,000  and  $400,000.  By  the  will  he 
gave  to  his  executors,  in  trust  for  his  daughter 
Virginia,  $25,000;  to  his  son  Zant,  $5,000;  to 


his  son  Hampton,  an  annuity  of  $500  for  life; 
to  Thomas,  $5,000;  to  his  brother  Gkorge  W.. 
an  annuity  for  life  of  $200.  All  the  residue 
he  gave  absolutely  to  his  ^  son  Florence,  and 
appointed  him  and  James  J.  Donnell  exec- 
utors of  the  will.  By  the  first  codicil  he  adds 
$5,000  to  the  bequest  to  hii  son  Thomas,  mak- 
ing it  $10,000;  to  his  son  Alexander  H.,  who 
had  been  given  nothing  in  the  will,  he  gave 
an  annuity  for  life  of  $400.  By  the  second 
codicil  he  gave  to  his  son  Hampton,  in  addition 
to  bis  annuity,  a  house  and  lot  then  in  the  son's 
occupancy,  and  increased  Alexander's  annuity 


proved,  and  It  was  proved  without  contradiction 
that  it  was  dictated  by  himself  and  perfectly  well 
understood  by  bim  both  at  the  time  of  execution 
and  after  that  date.  Harmony  Lodge,  I.  O.  O.  F.*8 
Appeal,  127  Pa.  269. 

So,  the  fact  that  a  testator  was  an  habitual  drunk- 
ard and  subject  to  not  infrequent  attacks  of  mania 
a  potu  during  the  last  ten  years  of  bis  life  will  not 
invalidate  his  will  where  it  does  not  appear  that  he 
was  drunk  and  of  unsound  mind  on  the  day  It  was 
executed.    Hebert  v.  Winn.  24  La.  Ann.  385. 

And  proof  that  a  testator  was  not  properly  a  mad 
man,  but  an  habitual  drunkard,  who  under  the  ex- 
citement of  liquor  acted  in  all  respects  very  like  a 
mad  man,  will  not  invalidate  his  will  where  it  ap- 
pears that  he  was  not  under  the  excitement  of  li- 
quor when  It  was  made.  Ayrey  v.  Hill,  2  Add.  Eccl. 
Rep.  206. 

And  the  fact  that  a  testator  had  hurt  himself  to 
a  (Treat  extent  by  Indulgingr  in  intoxicatinfr  liquors, 
and  that  he  displayed  acts  of  folly  while  drunk 
which  drunkards  so  frequently  display,  does  not 
show  him  Incompetent  to  make  a  will  where  be 
appeared  to  bo  soIht  at  the  time  of  its  execution. 
Hubbard's  Will,  tt  J.  J.  Marsh.  59. 

So,  proof  of  a  long-continued  habit  of  drinking 
Intoxicating  liquors  to  excess,  and  of  the  fact  that 
such  habit  tends  to  impair  the  intellect  and  moral 
sense,  is  not  enough  to  invalidate  a  will  by  reason 
thereof;  it  must  appear  that  at  the  time  of  its  exe- 
cution the  testator  was  so  enfeebled  in  mind  by 
y  his  habitual  use  of  Intoxicating  liquors,  or  so  in- 
toxicated at  the  time  of  its  execution,  as  to  be  in- 
capable of  making  a  will.  Re  Tracey.  11 N.  Y.  S.  R. 
103. 

And  proof  of  occasional  intemperance  upon  the 
part  of  a  testator,  and  that  during  such  periods  he 
was  not  competent  to  attend  to  business,  does  not 
show  testamentary  incapacity,  where  there  is  no  di- 
rect evidence  to  show  that  at  the  time  the  will  was 
made  he  was  not  in  possession  of  the  oi-dinary  de- 
gree of  mind  and  memory,  or  that  he  was  in  such  a 
state  as  not  fully  to  understand  the  business  in 
which  he  was  engaged.  Goble  v.  Grant, 3  N.  J.  Eq. 
629. 

Nor  will  evidence  that  a  testator  was  occasionally 
under  the  influence  of  intoxicating  liquor  and  was 
quite  feeble  affect  tbe  validity  of  his  will  where  it 
appears  that  he  was  perfectly  sober  when  the  will 
was  executed  and  there  was  nothing  to  show  lack 
of  memory,  and  he  had  a  full  understanding  of  his 
affairs  and  was  entirely  free  from  restraint.  Re 
Watson,  34  N.  Y.  S.  tt,  908. 

Nor  will  proof  that  a  testator  had  spells  of  in- 
temperance and  spells  of  sobriety,  and  that  when- 
ever he  had  been  drinking  for  sometime  he  became 
crazy,  extravagant,  foolish,  and  delirious,  invalid- 
ate his  will  as  against  evidence  that  he  was  rational 
when  sober,  and  proof  by  subscribing  wftnessos 
that  he  was  sober  and  rational  at  the  time  he  made 
it.    Hart  V.  Thompson,  15  La.  88. 

And  something  more  than  vague  statements  to 
the  effect  that  the  testator  was  more  or  less  under 
the  influence  of  liquor  at  an  early  hour  in  tbe 
morning  of  the  day  on  which  his  will  was  executed 
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is  needed  to  destroy  the  presumption  of  testamen- 
tary capacity.  Dimond's  Estate.  3  Pa.  Dist.  R.  554. 
So,  the  fact  that  during  the  last  six  months  of 
the  life  of  a  testator  he  was  for  a  large  portion  of 
the  time  more  or  less  under  the  Influence  of  Intox- 
icating liquors  will  not  Invalidate  his  will  made 
during  that  time,  where  It  appears  that  at  the  very 
time  of  its  execution  four  men  saw  him,  who  all 
unite  in  saying  that  he  was  free  from  Intoxicatioo 
and  in  full  possession  of  his  faculties,  and  the  sig- 
nature was  not  one  of  a  trembling  inebriate,  but 
the  bold  rapid  writing  of  a  man  in  possession  of 
power.  Fluck  v.  Rea,  61  N.  J.  Eq.  233,  Affirming  5L 
N.  J.  Eq.  689. 

f .  Presumption  and  burden  of  proof. 

The  legal  presumption  of  a  testator's  capacity  is 
not  destroyed  by  proof  of  instances  of  longer  or 
shorter  incapacity  from  drunkenness.  Black  v.  El- 
lis, 3  Hill,  L.  68. 

And  habitual  Intoxication  upon  the  part  of  a  tes- 
tator raises  no  presumption  that  there  was  inca- 
pacity or  drunkenness  at  the  time  of  making  his 
will;  such  condition  must  be  afflrmatively  proved 
or  the  presumption  of  capacity  will  prevail.  Roe- 
gel  V.  Egner,  54  N.  J.  Eq.  623:  Re  Lee,  46  N.  J.  Eq. 
]»8. 

So,  the  burden  of  showing  the  want  of  capacity 
of  a  testator  because  of  drunkenness  at  the  time  of 
the  execution  of  his  will  rests  with  the  party  oon- 
tcstlng  it.    Harper's  Will,  4  Bibb,  244. 

A  will  made  by  a  person  addicted  to  drunkenness 
Is  presumed  to  be  valid,  and  its  Invalidity  is  to  be 
established  by  the  person  alleging  it.  Starrett  v. 
Douglass,  2  Yeates,  48. 

And  long- continued  Inebriety,  though  resulting 
in  fits  of  insanity,  does  not  require  proof  of  a  lucid 
Interval  to  give  validity  to  the  acts  of  a  drunkard, 
as  is  required  whei'e  insanity  Is  proved.  Gardner 
v.  Gardner,  22  Wend.  5x'6, 84  Am.  Dec.  340:  Koegcl* 
V.  Egner,  54  N.  J.  Eq.  623;  Re  Lee,  46  N.  J.  Eq.  193. 

Instmlty  from  intemperance  is  generally  of  a 
temporary  nature,  followed,  not  merely  by  a  lucid 
interval,  but  by  permanent  restoration  to  reason, 
and  to  such  insanity  tbe  usual  presumption  of  con- 
tinuance does  not  apply.  Duffleld  v.  Rotterson,  2 
Harr.  (Del.)  375. 

And  to  prove  that  a  testator  about  the  time  of 
the  execution  of  his  will  was  addicted  to  the  habit- 
ual use  of  intoxicating  liquors  to  such  an  extent 
that  he  was  occasionally  drunk  is  not  sulflcient  to 
render  It  incumbent  upon  the  proponents  of  tbe 
will  to  show  that  at  the  time  It  was  executed  he 
was  free  from  Incapacitating  Intoxication.  The 
person  who  asserts  such  intoxication  must  affirma- 
tively show  that  it  existed  at  the  very  time  the  will 
was  made.  Elkinton  v.  Brick,  44  N.  J.  Eq.  154, 1  L. 
R.  A.  161. 

Rut  to  uphold  a  will  made  by  a  testator  who  for 
some  time  before  its  execution  and  until  his  death 
was  generally  In  a  state  of  derangement  produced 
by  the  habitual  and  intemperate  use  of  ardent 
spirits,  though  he  enjoyed  some  Intervals  in  which 
his  mind  might  be  deemed  competent,  it  should  be 
shown  by  clear  and  satisfactory  testimony  to  have 
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from  $400  to  $500.  The  result  of  the  will  and 
codicils  was  to  leave  fully  three  fourths  of  the 
estate  to  his  son  Florence.  The  will  was 
proved  September  10,  1887,  without  notice  to 
the  heirs  or  legatees  An  appeal  was  taken  by 
Hampton  J.  Miller  from  the  decree  admitting 
the  will  to  probate,  which  was  dismissed  be* 
cause  of  neglect  of  appellant  to  file  the  bond 
required  by  law.  (See  159  Pa.  563.)  On  June 
27,  1892,  Alexander  H.  Miller  (this  appellant) 
presented  his  petition  to  the  orphans'  court  for 
allowance  of  an  appeal  from  the  same  decree. 


In  this  petition  he  averred  testamentary  in- 
capacity of  his  father  at  the  date  of  the  execu- 
tion of  the  will  and  codicils  and  undue  influ- 
ence exercised  over  him  by  Florence  C.  Miller, 
the  principal  beneficiary,  to  procure  the  mak- 
ing of  them.  It  is  not  important,  in  the  issue 
before  us,  to  notice  and  discuss  the  decree  on 
this  petition  in  the  court  below,  in  the  interval 
between  the  probate  and  dismissal  of  petition. 
They  afford  us  no  aid  in  the  decision  of  this 
contention.  It  is  sufficient  to  say  that  the  ap- 
pellant got  his  case  properly  before  the  court 


been  made  In  one  of  such  lucid  intervals.  Coch- 
ran's Will,  1 T.  B.  Men.  IB64, 16  Am.  Dec.  116. 

And  bare  proof  of  execution  is  not  suflSoient  to 
authorize  the  probate  of  a  will  of  an  a^ed  person 
of  a  low  grade  of  intellect  who  bad  become  ad- 
dicted to  the  exoeaeive  use  of  intoxicatinsr  liquors, 
and  who  was  perfectly  mad  while  under  their  in- 
fluence; there  must  also  be  proof  of  instructions 
or  knowledge  of  contents.  Durling  v.  Loveland.8 
Curt.  Eccl.  Rep.  225. 

And  proof  tbat  a  testatrix  knew  what  was  in  the 
will  sbe  sifnied  is  Imperatively  demanded  where 
there  ift  no  evidence  tbat  sbe  bad  anything  to  do 
witb  ita  preparation  or  tbat  sbe  ever  read  it  or  beard 
it  read  or  tbe  contents  stated,— especially  where  it 
affirmatively  appears  tbat  her  mental  faculties 
were  seriously  Impaired  by  tbe  use  of  strontr  drink 
and  opiates.    Burritt  v.  Silliman,  16  Barb.  198. 

A  party  seekiafjr  to  invalidate  a  will  upon  tbe 
ground  of  tbe  incapacity  of  tbe  testator  induced  by 
bablts  of  intoxication,  which  were  not  such  as  to 
render  him  habitually  incompetent  to  transact 
busincflB,  however,  must  show  tbe  existence  of  tbe 
incompetency  at  tbe  very  time  of  executlnfir  tbe 
will.  Andress  v.  Weller,  3  N.  J.  Eq.  604;  Fluck  v. 
Bea,  51  N.  J.  Eq.  233;  Sanderson  v.  Sandersou,  52  N. 
J.  Eq.  243;  Hebert  v.  Winn,  24  La.  Ann.  38r>. 

To  Invalidate  a  will  upon  tbe  g-round  of  tbe  in- 
toxication of  tbe  testatrix  it  is  incumbent  upon  tbe 
contestants  to  prove,  not  only  tbat  sbe  bad  been 
intoxicated  or  was  usually  intoxicated,  but  tbat  she 
was  so  in  fact  at  tbe  very  time  the  will  was  ex- 
ecutedfOr  that  her  mind  was  so  clouded  by  drink.that 
she  was  Incompetent  to  crive  expression  to  her  real 
testamentary  intentions.    Re  Halt>ert,  15  Misc.  308- 

Keeping  a  will  uncanceled  i^ives  rise  to  h  pre- 
sumption tbat  it  was  not  procured  against  the  tes- 
tator's will  and  intellifpent  consent,  whether  fraud, 
undue  influence,  or  intoxication  is  set  upa^inet  it. 
Pierce  v.  Pierce,  38  Mich.  412. 

But  the  le^al  presumption  tbat  a  testator  under- 
stood tbe  contents  of  her  will  which  bad  been  read 
to  her  is  only  prima  facie  where  she  was  of  if reat 
a^  and  addicted  to  tbe  use  of  opiates  and  ardent 
spirits  to  such  an  extent  as  to  enfeeble  and  im- 
pair ber  faculties.  Rutland  v.  Oleaves.  1  Swan, 
196. 

IV.  InquUUUm  of  drunkeiinew  (W  evidence. 

A  retrospective  finding  of  a  Jury  on  a  commission 
of  habitual  drunkenness  overreaching  a  will  made 
by  a  testator  is  presumptive,  and  not  conclusive, 
evidence  of  bis  incapacity.  Re  Patterson,  4  How. 
Pr.34. 

And  tbe  general  rule  would  seem  to  be  tbat  tbe 
finding  of  an  inquest  tbat  a  testator  was  an  habitual 
drunkard  is  only  prima  facie  evidence  of  want  of 
testamentary  capacity,  tbe  effect  of  the  inquest 
being  to  shift  the  burden  of  proof  to  the  party  as- 
serting capacity.  Lackey  v.  Cunningham,  56  Pa. 
370:  Dugan's  Estate,  6  Pa.  Dist.  R.  322;  Hannum  v. 
Worrall,  2  Del.  Co,  Ct.  Kep.  49. 

Thus,  a  wttl  made  by  an  habitual  drunkard  while 
subject  to  a  commission  Is  not  for  tbat  reason 
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absolutely  void.  Tbe  existence  of  tbe  commission 
is  only  prima  facie  evidence  of  incapacity,  and 
may  be  rebutted  by  proof;  and  such  a  person,  if  of 
sufficient  mental  ^capacity,  may  make  a  valid  will 
notwithstanding  tbe  commission.  Lewis  v.  Jones, 
50  Barb.  645. 

And  a  finding  of  habitual  drunkenness  against  a 
testator,  adjudging  him  to  be  a  fit  subject  for 
guardianship,  is  not  conclusive  against  his  capacity 
to  make  a  will.  It  is  prima  facie  only,  and  if  actu- 
ally  restored  to  capacity  be  may  make  a  will, 
though  bis  restoration  be  not  Judicially  determined; 
and  the  court  may  properly  hear  evidence  as  to 
whether  or  not  he  was  actually  restored  to  capacity 
at  the  time  of  its  execution.  Re  Johnson,  57  Cal.* 
529. 

To  invalidate  a  will  made  by  a  person  under  com- 
mission the  testimony  must  go  to  the  extent  of 
showing  tbat  at  the  time  of  tbe  execution  of  the 
will  tbe  testator  was  mentally  unfit  to  dispose  of 
bis  property.    Dupan's  Estate,  6  Pa.  Dist.  R.  222. 

In  lie  Patterson,  4  How.  Pr.  34,  however,  the  rule 
was  laid  down  that  while  a  commission  remains 
unrevoked  the  lunatic  or  habitual  drunkard  cannot 
make  a  valid  will  without  permission  of  tbe  court, 
tbe  existence  of  tbe  commission  t)eing  conclusive 
against  the  validity  of  tbe  will. 

But  this  holding  was  overruled  by  Lewis  v.  Jones, 
50  Barb.  645,  supra^  In  which  Re  Patterson,  4  How. 
Pr.  34,  was  distinguished  and  explained,  the  court 
saying  that  the  determination  that  tbe  order  allow- 
ing the  will  to  be  made  could  be  granted  ex  parte 
was  all  that  was  necessary  for  the  determination 
of  the  appeal  in  that  case,  and  that  there  was 
nothing  in  the  decision  which  militates  against  the 
right  of  an  habitual  drunkard  under  a  committee 
to  make  a  will  subject  to  the  prima  fade  presump* 
lion  that  be  is  Incompetent,  tha  order  in  that  case 
merely  discharging  tbe  lunatic  from  tbe  commis- 
sion and  inquisition  so  far  as  to  permit  him  to 
make  his  will  under  the  advice  and  with  the  sanc- 
tion of  a  vice  chancellor,  but  leaving  him  at  liberty 
to  revoke  and  cancel  the  will  without  such  sanc- 
tion: and  tbat  if  there  is  a  doubt  of  tbe  power  of  a 
person  under  a  commission  of  lunacy  to  make  a 
valid  will  it  does  not  necessarily  follow  that  the 
same  doubt  applies  to  a  will  made  by  one  under  a 
commission  as  an  habitual  drunkard,  drunkenness 
always  having  its  sober  intervals,  while  lunacy 
does  not. 

An  application  to  the  court  to  suspend  an  inqui- 
sition of  habitual  drunkenness  so  far  as  to  permit  a 
person  to  make  a  will  is  addressed  to  the  discretion 
of  the  court,  and  may  be  made  ex  parte  or  on 
notice  to  the  committee  and  next  of  kin,  as  the 
court;  shall  direct.    Re  Patterson,  4  How.  Pr.  34. 

So,  failure  of  tbe  committee  appointed  for  a  per- 
son found  to  be  an  habitual  drunkard  to  give  bond 
and  take  charge  of  his  property  until  his  death, 
leaving  him  to  manage  his  own  affairs  after  a 
period  of  thirty-five  years,  raises  a  presumption 
that  be  had  reformed  and  was  competent  to  make 
a  will,  that  being  a  fair  inference  after  tbe  lapse  of 
more  than  twenty  years.  Leckey  v.  Cunningham, 
56  Pa.  370.  F.  H.  B. 
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below,  and  that  there  was  a  regular  judicial 
decree  on  the  merits,  after  hearing,  by  a  court 
bf  competent  jurisdiciioo,  against  him,  from 
which  he  now  appeals  to  this  court.  He  al- 
leges the  court  erred — First,  in  not  determining 
that  there  was  evidence  for  a  jury  that  the  tes- 
tator lacked  testamentary  capacity  at  the  date 
of  the  execution  of  the  will  and  codicils;  and 
second,  in  not  finding  there  was  evidence  for  a 
jury  that  the  will  was  procured  by  undue  in- 
fluence exercised  over  him  by  •  Florence  C. 
Miller. 

When  the  question  before  an  appellate  court 
is  whether  the  evidence  adduced  in  the 
court  below  was  of  that  character  which  re- 
quired its  submission  to  a  jury,  and  the  an- 
swer of  the  appellate  court  is  in  the  affirmative, 
a  sort  of  restraint  in  the  expression  of  an  opin- 
ion is  always  necessarily  imposed  on  the  ap- 
pellate court,  not  because  of  doubt  in  the  cor- 
rectness of  its  judgmeDt,  but  because  of  the 
possible  effect  of  elaborate  discussion  on  the 
retrial  of  the  cause.  Hence,  in  whatever  we 
may  say  in  vindication  of  this  judgment,  we 
desire  it  to  be  distinctly  understood  that  we  are 
not  pointing  out  what  the  verdict  of  the  jury 
ought  to  be,  but  only  the  evidence  on  which  a 
jury,  after  a  consideration  of  it,  may  rest  a 
verdict,  if,  in  view  of  all  the  evidence,  such 
verdict  be  warranted. 

The  appellant  averred  that  the  testator  lacked 
testamentary  capacity  when  he  executed  the 
will  and  codicils.  The  court  below, as  a  question 
of  fact,determined  that  this  averment  was  so  un- 
founded that  there(was  no  evidence  which  would 
warrant  a  jury  in  sustaining  it,  but  that,  on  the 
contrary,  he  possessed  "testamentary  capacity 
of  the  highest  order."  It  was  alleged  that 
the  testator  had  become  so  addicted  to  the  use 
of  intoxicating  liquor  years  before  the  date  of 
the  will,  and  at  that  date  the  habit  was  so 
aggravated  and  confirmed,  that  his  mental 
powers  were  weakened,  and  bordered  on  im- 
becility. In  proof  of  this,  twenty  witnesses 
were  called,  some  of  whom  had  peculiar  and 
louif-con tinned  opportunities  of  observation, 
who  testified  that  he  be^an  the  drink  habit 
about  the  year  1865,  and  kept  it  up  until  after 
the  date  of  the  will  and  codicils,  and  until  his 
death;  that  it  had  so  grown  upon  him  as  early 
as  1879  that  he  then  drank  at  times  as  much  as 
a  quart  a  day,  and,  that  it  might  be  easy  of 
access,  he  kept  it,  in  larec  quantities,  both  at 
his  house  and  law  omce;  that  he  bought 
whisky  for  his  own  use,  on  more  than  one 
occasion,  by  the  barrel.  One  of  the  witnesses 
to  the  excessive  use  of  liquor  was  W.  A.  Lewis, 
Esq.,  who  commenced  reading  law  with  him 
in  1865,  and  continued  in  his  office  until  1882. 
Some  of  the  others  were  servants  in  his  family ; 
others  streetcar  conductors  on  the  lines  lead- 
ins  past  his  home.  Besides  these  disinterested 
witnesses  were  some  of  his  children,  living 
much  of  the  time  in  his  house.  That  he  drank 
liquor  to  gross  excess  from  1879  to  his  death 
cannot  be  questioned,  from  this  testimony,  un- 
less almost  every  one  uf  the  twenty  witnesses 
be  guilty  of  flat  perjury.  If  they  be  believed, 
then,  his  brain  was  saturated  with  alcohol 
for  aJmost  ten  years  before  his  death.  But, 
further  than  this,  it  was  averred,  and  not  de- 
nied, that  the  testator,  when  he  executed  the 
will  and  codicils,  was  afflicted  with  locomotor 
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ataxia.  This,  appellant  alleged,  contributed 
to  his  physical  and  mental  prostration.  As  to 
the  probable  effects  of  alcoholism  and  the  dis- 
ease of  locomotor  ataxia  on  the  mind,  (he  tes- 
timony of  reputable  experts  was  offered  by 
the  contestants,  but  rejected  by  the  court  for 
the  reason  that  a  prima  facie  case  of  incapaci- 
ty had  not  been  made  out,  and  the  further 
reason  that  a  hypothetical  question  put  to  the 
experts,  purporting  to  embrace  the  facts,  omit- 
ted material  facts  proved  by  appellee.  We  do 
not  think  the  grounds  of  the  rejection  suffi- 
cient. The  testimony,  when  added  to  that  al- 
ready in,  might  have,  if  duly  considered,  af- 
fected the  judgment  and  changed  the  result. 
But  a  comparison  of  the  hypothesis  with  the 
facts  contestant's  evidence  tended  to  prove 
shows  that  it  embraced  every  material  fact  he 
alleged.  He  was  not  bound  to  include  in  it 
facts  alleged  by  proponents  which  he  denied, 
or  facts  which  may  be  fairly  considered  irrele- 
vant Hence,  in  passing  on  the  testimony,  we 
take  into  consideration  that  which  was  re- 
jected. 

The  learned  judge  of  the  court  below  went 
beyond  the  issue  in  his  finding,  when  he  de- 
clared that  the  testator  posses^  **testamen- 
tary  capacity  of  the  highest  order."  And 
while,  if  the  issue  presented  only  this  one  ques- 
tion, the  error  might  be  of  no  consequence, 
yet.  because  of  the  two  questions,  as  will  be 
noticed  in  our  discussion  hereafter  of  that  re- 
lating to  undue  infiuence,  the  error  becomes 
very  material,  and  therefore  requires  notice. 
Take  first  the  undisputed  facts:  An  aged  man, 
worth  over  $800,000,  makes  his  will.  He 
has  six  children.  He  gives  more  than  three 
fourths  to  one  of  them.  For  ten  years  before 
his  death — a  period  covering  the  date  of  the 
will— he  drank  largely  of  intoxicating  liquors; 
besides,  whs  sorely  afflicted  with  an  incurable 
disease.  Next  take  the  disputed  facts.  The 
testimony  of  disinterested  witnesses  shows  that 
by  reason  of  the  excessive  use  of  liquor,  be 
was  in  almost  a  constant  state  of  intoxication. 
Interested  witnesses  then  testify  to  the  con- 
sumption during  that  period  by  him,  daily,  of 
unusual  quantities  of  intoxicant;  that  in  conse- 
quence his  memory  had  failed,  and  his  power 
of  will  had  weakened.  Is  it  probable,  in  view 
of  the  undisputed  facts,  as  well  as  those  dis- 
puted, that  testator  had  testamentary  capacity 
of  the  highest  order?  Without  considering 
the  expert  testimony,  is  not  such  a  conclusion 
opposed  to  common  knowledge  derived  from 
observation?  In  our  judgment,  there  was 
manifest  error  in  so  finding.  But,  keeping 
within  the  scope  of  the  issue,  did  he  possess 
simply  testamentary  capacity?  That  is  all  the 
law  requires  in  a  valid  testamentary  disposi- 
tion. This  the  court  below  could  have  found, 
notwithstanding  testator's  established  habits  of 
intoxication.  Even  a  judicial  decree  that  he 
was  an  habitual  drunkard,  and  the  appoint- 
ment of  a  committee  would  have  been,  al- 
though conclusive  as  to  contractual,  only  prima 
facie  evidence  of  teslamentary,  incapacity. 
Leckey  v.  Cunningham,  56  Pa.  370.  While  we 
are  of  opinion  that  the  evidence  wholly  fails 
to  establish  a  higher  order  of  testamentary 
capacity,  we  will  not  say  that  the  testator  was 
destitute  of  that  mental  capacity  requi- 
site to  a  valid  testamentary  disposition  of  his 
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property.  On  the  first  branch  we  sustain  the 
court  in  refusing  an  issue,  not  because  the 
decree  is  clearly  right,  but  because  it  is  not 
clearly  wrong.  The  evidence  of  incapacity, 
taken'  altogether,  is  not  of  that  weight 
which  should  constrain  us  to  send  the  case  to 
a  jury. 

The  next  question  is.  Was  the  will  procured 
by  undue  influence  exerted  over  the  testator  by 
his  son  Florence  C.  Miller?  This  is  a  question 
of  pure  fact.  As  is  said  in  Uerster  v.  Ilerster, 
116  Pa.  612:  "Its  disposition  properly 
rests  with  the  iury  alone.  £ven  if  the 
trial  judge  should  feel  that,  were  he  sitting 
as  a  juror,  be  could  not  regard  the  evidence 
as  sufficient  to  induce  him  to  find  a  verdict 
against  the  will,  that  is  not  enough  to 
justify  him  in  taking  the  case  entirely  from 
the  jury.  ...  If  the  testimony  is  such 
that  after  a  fair  and  impartial  trial  resulting 
in  a  verdict  against  the  proponents  of  the  af 
leged  will,  the  trial  judge,  after  a  careful  re- 
view of  all  the  testimony,  would  feel  con- 
strained to  set  aside  the  verdict  as  contrary 
to  the  manifest  weight  of  the  evideDce,  it  can- 
not be  said  that  a  dispute,  within  the  meaning 
of  the  act,  has  arisen.  On  the  other  hand,  if 
the  state  of  the  evidence  is  such  that  the  judge 
would  not  feel  constrained  to  set  aside  the  ver- 
dict, the  dispute  should  be  considered  substan- 
tial, and  an  issue  to  determine  it  should  be  di- 
rected. .  .  .  It  is  perhaps  well  to  say  that 
undue  influence  may  be  exercised  secretly  as 
well  as  openly,  and  this  is  especially  possible 
where  a  confidential  relation  exists  between  the 
principal  devisee  and  the  testator,  and  they 
dwell  together  in  the  same  house."  This  is  the 
substance  of  our  authorities  jn  Pennsylvania 
OD  the  subject.  Take  now  the  undisputed  evi- 
dence as  to  testator's  age,  habits,  and  disease 
at  the  date  of  the  will  and  codicils;  what  is 
the  reasonable  inference  to  be  drawn  as  to  his 
testamentary  capacity  ?  Can  it  be  of  that  order 
which  it  undoubtealy  was  twenty  or  thirty 
years  before  his  death,  and  l)efore  it  had  be- 
come impaired  by  age,  drunkenness,  and  phy- 
sical infirmity?  Assuming,  as  we  do  assume, 
with  the  court  below,  that  testamentary  capa- 
city existed,  and  that,  if  voluntarily  and  inde- 
pecdently  exercised,  testator  was  competent  to 
make  a  valid  will,  yet  was  the  capacity  such 
as,  by  reason  of  its  impairment,  it  could  easily 
be  operated  upon  by  outside  influence?  Then 
follow  the  facts  that  Florence  0.,  the  son, 
lived  in  the  house  with  his  father,  was  his 
confidant  for  years,  close  to  his  person,  his 
helper  in  his  physical  infirmities,  his  adviser 
in  his  business  affairs.  Then  come  to  the  gross 
inequalities  in  the  distribution  of  the 
large  estate.  The  confidant  is  largely  the 
bemsficiary.  Next  notice  the  affirmative  tes 
timooy  of  the  witnesses.  '  B.  F.  Young  tcj^ti- 
fied  that  he  frequently  saw  Florence  with  his 
father  when  the  latter  was  intoxicated.  Once, 
on  the  cars  from  Uniontown  to  Pittsburg,  he 
says,  **I  spoke  to  Florence  in  reference  to  the 
old  man's  condition  at  the  time,  and  asked 
him  why  he  alone  always  accompanied  the 
old  gentleman  in  that  condition.  He  an- 
swer^, at  the  same  time  striking  his  chest 
with  his  hand,  that  there  was  boodle  in  it  for 
him.'*  Further  on,  after  staling  that  he  had 
remarked  to  Florence  that  he  supposed  his 
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father  would  leave  his  brother  Hampton  in 
good    circumstances,    Florence  replied,  "He 

mustn't  be  too sure  of  that,  because  I 

have  got  something  to  say  in  the  matter." 
Then,  about  four  months  after  the  father's 
death,  he  asked  Florence  what  chance  his 
brothers  and  sisters  would  have  to  break  the 
will,  and  he  replied:  "They  didn't  have  the 
least  possible  show  on  earth;  that  he  had  things 
too  well  fixed  for  that."  Virginia  B.  Winston, 
the  daughter,  testified  that  in  1881  Florence 
made  a  proposition  to  her  to  join  him  in  a  con- 
spiracy to  have  the  other  brothers  disinherited, 
which  she  refused,  barah  Outlaw,  a  servant, 
testified  that  she  had  frequently  heard  Florence 
say  that  he  could  do  anything  be  pleased  with 
his  father.  Nine  witnesses,  interested  and 
disinterested,  give  like  testimony,  tending  to 
show  the  extent  of  the  influence  obtained  by 
Florence  over  his  father  from  a  time  antedat- 
ing the  will  until  his  death.  "Where  the  tes- 
tator, although  possessed  of  testamentary  ca- 
pacity, yet  is  aged,  infirm  bodily,  with  mental 
faculties  impaired,  if  his  confidential  adviser 
be  largely  a  beneficiary  under  the  will,  there  is 
a  presumption  of  fact  that  undue  influence  was 
brought  to  bear  on  the  mind  of  the  testator, 
and  the  burden  is  on  the  beneficiary  to  rebut 
this  presumption.  Wilson  v.  Mitchell ^  101  Pa. 
495;  Arm<yr's  BstaU,  154  Pa.  517.  If.  in  aid  of 
this  presumption,  many  witnesses  testify  to 
positive  acts  and  express  declarations  in- 
dicating the  unscrupulous  intention  of  the 
confidant  to  exert  his  influence  in  his  own 
favor,  can  it  be  said  that  there  is  no  case  for  a 
jury? 

Many  reputable  witnesses  were  called  by 
proponent,  and  heard  by  the  court,  whose  evi- 
aence  tended  to  establish  a  degree  of  sobriety 
on  part  of  testator;  that  be  correctly  transacted 
legal  business  for  his  clients;  and  that  when 
they  saw  him  he  was  not  under  the  influence 
of  liquor,  and  conversed  intelligently.  The 
effect  of  their  testimony  was  to  show  that  cer- 
tainly, at  times,  testator  was  not  incapacitated 
to  make  a  valid  testament,  and  it  properly  had 
great  weight  with  the  court  on  this  branch  of 
the  case.  But  it  tended  only  in  a  slight  de- 
gree to  negative  the  testimony  of  contestant 
adduced  to  show  the  undue  influence  exerted 
by  Florence  over  bis  father.  The  court  treats 
the  evidence  of  the  brothers  and  sisters  as  de- 
serving of  little  credit,  because  of  their  inter- 
est; but  it  must  be  borne  in  mind  that  on  ques- 
tions of  this  kind  the  members  of  testator's 
family,  and  the  inmates  of  his  home,  are  gen- 
erally the  only  witnesses  who  have  every  op- 
portunity to  observe  the  relations  between 
the  maker  of  a  will  and  him  whose  unlawful 
influence  procures  it.  Their  interest  may 
affect  their  credibility,  but,  if  they  had  no  in- 
terest, they  would  seldom  be  in  a  situation 
to  know  anything  material  to  the  issue.  The 
learned  judge  also  denies  the  credibility  of 
the  disinterested  witnesses,  and  arrives  at  his 
conclusions  by  practically  disregarding  the 
testimony  of  both  classes,  interested  and 
disinterested.  But  it  was  peculiarly  the 
province  of  the  jury  to  pass  on  the  credibility 
of  these  witnesses,  as  has  been  held  over  and 
over.  The  learned  judge  does  not  take  up  the 
evidence  and  determine  whether  there  is  a 
substantial  dispute  demanding  an  issue,  but 
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he  considers  the  bearing  of  the  evidence  on 
the  issue  as  if  granted;  analyzes,  weit^bs  it 
on  both  sides,  credits  and  discredits  witnesses, 
then  determines  according  to  bis  judgment  the 
truth  of  the  matter.  He  performed,  as  one 
juror,  a  duty  which  the  law  imposes  on  twelve. 
In  fact,  there  is  no  dispute  of  this  char- 
acter in  which  a  jury  could  possible  have 
any  duty  to  perform,  if  the  judge  chose 
to  assume  it,  to  the  extent  it  was  assumed  in 
this  preliminary  inquiry.  That  Florence  was 
not  personally  present  when  the  will  was  ex- 
ecuted is  a  fact  to  be  considered  with  all  the 
other  evidence  in  the  case  bearing  on  the  ques 
tion  of  undue  influence.  The  court  treats  this 
as  most  conclusive  evidence  in  favor  of  the 
will.  But  this  fact  of  itself  has  no  such  sig- 
nificance. If  it  had  been  alleged  that  Florence, 
by  threats  or  other  means,  bad  excited  the 
fears  of  the  father  on  the  day  the  will  was  made, 
and  that  in  terror  he  had  given  him  the  bulk 
of  his  eslale,  the  fact  that  he  was  not  personally 
present  when  his.tather  and  the  witnesses  sub- 
scribed their  names  would  have  almost  con- 
clusively negatived  such  a  theory;  but  no  such 
theory  is  p"ut  forward  here.  It  is  averred, 
however,  that,  by  a  long  course  of  deception 
and  falsehood  practised  upon  his  father. 
Florence  had  prejudiced  him  against  his  other 
children,  and  had  ingratiated  himself  in  his 
favor,  with  a  special  view  to  becoming  the 
principal  object  of  his  bounty.  Witness  after 
witness  was  called  whose  testimony  tended  to 
show  this.  If  such  were  the  case,  and  the 
father  became  hereby  embittered  against  the 
other  children,  and  especially  adopted  Florence 
as  his  favored  child,  it  was  not  specially  im 
portant  that  Florence  was  not  present  when  th^ 
will  was  signed.  The  machinations,  it  was  al- 
leged, which  had  prompted  such  a  will,  had 
been  practised  to  that  end  for  years  preceding 
it,  and  were  kept  up  for  years  after,  to  guard 
against  a  change  of  it.  Assuming  this  to  have 
been  Florence's  conduct,  he  would  naturally 
absent  himself  at  the  iiihe  the  will  was  actually 
subscribed. 

We  think,  on  the  lines  of  the  testimony 
pointed  out,  appellant  had  a  case  for  a  jury  on 
the  question  as  to  whether  the  will  had  been 
procured  by  undue  influence  of  the  son  upon 


the  father.  And,  while  the  evidence  tending 
to  establish  testamentary  incapacity  is  not  suffi- 
cient to  warrant  its  submission  to  the  jury  on 
an  issue  involving  that  question,  it  is  admissible 
in  the  determination  of  the  second  question. 
The  condition  of  mind  of  a  testator  alleged  to 
have  been  unduly  influenced,  although  of  tes- 
tamentary capacity,  is  important  in  determin- 
ing whether  the  act  was  the  result  of  the  fraud- 
ulent arts  practised  upon  him. 

The  decree  of  the  court  below  is  reversed,  and 
it  is  further  ordered  that  an  issue  be  awarded 
to  determine  whether  the  alleged  will  and  codi- 
cils were  procured  by  the  undue  influence  of 
Florence  C.  Miller. 

Mitchell,  J.,  dissenting: 

There  is  in  this  case  (1)  strong  affirmative 
proof  of  every  element  of  testamentary  capacity 
in  the  act  itself,  the  will,  the  codicils,  and  the 
circumstances  of  their  making;  (3)  the  over- 
whelming testimony  of  witnesses  who  knew 
the  testator,  and  who  also  knew  the  requisites 
of  testamentary  capacity;  (8)  the  conclusive 
evidence  of  the  actual  transaction  of  business, 
personal,  professional,  and  as  trustee,  amount- 
ing during  the  period  involved  to  more  than 
$1,000,000,  and  no  pretense  that  any  single 
transaction  showed  incapacity;  (4)  on  the  other 
side  the  testimony  of  interested  witnesses  and 
the  opinions  of  experts,  not  worth  a  rush  against 
the  proved  facts.  There  is  no  trace  of  undue 
influence  in  the  making  of  the  will  or  the  codi- 
cils, or  in  the  separate  custody  of  them  by  the 
testator  for  years  before  his  death.  That  he 
preferred  one  child  over  others  was  his  right 
as  a  parent,  and  that  he  preferred  the  son  he 
did  ought  not  to  surprise  anyone  who  reads 
the  testimony  even  of  the  others.  That  the  mo- 
tives of  the  favorite  may  have  been  partly 
mercenary  would  not  affect  the  fact  that  he 
was  the  only  one  who  stayed  with  and  assisted 
his  father  in  his  old  age,  or  whose  conduct  in 
fact  was  not  such  as  tended'  4o  drive  him  to 
drink  or  to  the  grave.  As  I  am  of  opinion 
that  the  evidence  is  not  sufficient  to  permit  a 
jury  to  set  aside  this  will,  I  would  affirm  the 
judgment. 

Fell,  J.,  joins  in  this  dissent. 
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Charles  McLOUTH,  Eespt., 

and 
Pliny  T.   SEXTON.   Appt, 

V. 

George  C.   HUNT  et  al,   Respts. 

(164  N.  Y.  179.) 

1.  The  only  principle  for  determining 
the  relative  rights  of  life  tenants  and 
remaindermen  m  respect  to  tbe  capital  and 


income  of  trust  property  under  a  will  Js  to  ascer- 
tain tbe  intention  of  tbe  testator  from  tbe  ian- 
ffuafre  used,  tbe  relations  of  tbe  parties  to  each 
other,  their  condition,  and  all  the  surroundiair 
facta  and  circumatanceB  of  tbe  case. 

8.  Grandsons^  each  of  whom  is  entitled 
to  the  income  of  a  share  of  a  trust  es* 
tate  until  he  becomes  thirty-five  years  of  acre, 
and  then  to  tbe  full  payment  of  that  share,  if  11  v- 
iDfT.  otherwise!  payment  to  be  made  to  his  de- 
scendants, if  any,  and  if  none,  then  to  tbe  other 


Note.— As  to  rights  of  life  tenants  and  remain- 1  Hite  v.  Hite  (Ky.)  19  L.  R.  A.  173;  and  Pritchett  v. 
dermen  in  respect  to  stock  dividends,  see  Spooner    Kashville  Trust  Co.  (Tenn.)  38  L.  B.  A.  866. 
V.Phillips  (Conn.)  16  L.  R.  A.  461,  and  note;  also  I 
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ffrandflons,  are  to  be  regarded,  with  respect  to 
tbe  income  and  capital  of  the  fund,  as  life  ten- 
ants until  they  reach  the  age  of  thirty- Ave,  and 
after  that  as  remaindermen. 

S.  A  decrease  in  the  value  of  bonds  by 
tbe  lessening  or  wearing^ .  away  of 
premium  on  account  of  the  bonds  reaching 
maturity  should  be  borne,  as  between  life  tea- 
ants  and  remamdermen,  by  tbe  corptw  of  the  es- 
tate, where  the  bonds  were  held  by  a  testatrix 
and  transmitted  as  she  held  tbem  to  trustees  with 
a  direction  that  the  life  tenants  should  receive 
the  full  income. 

4*  A  corporation  cannot  (chanf^  ao- 
cun&ulated  earnings  into  capital,  as  be- 
tween life  tenant  and  remainderman,  by  its  mere 
resolution,  or  conclude  the  courts  on  tbat  ques- 
tion. 

^»  Stock  eertiflcatesl  for  the  accumu. 
lated  earning  of  a  corporation  represent 
profits  belonging  to  life  t^ants  of  stock,  rather 
than  an  increase  of  capital  for  the  benefit  of  re< 
maindermen. 

(November  23, 1887.) 

APPEAL  by  plaintiff  Sexton  from  a  judg- 
ment of  the  General  Term  of  the  Supreme 
Court,  Fifth  Department,  aflarming  a  judg- 
meDt  entered  in  the  office  of  the  clerk  of 
Wayne  County  upon  the  report  of  a  referee  in 
favor  of  tbe  life  tenants  in  a  proceeding  to  de- 
termine the  proper  distribution  of  stock  divi- 
dends and  wearing  away  of  premium  on  gov- 
•ernment  bonds  between  life  tenants  and  re- 
maindermen. Affirmed. 
Tbe  facts  are  stated  in  the  opinion. 

Mr,  Pliny  T.  Sexton,  in  propria  persona: 

The  cases  cited  by  the  referee  do  not,  opera- 
tively  upon  our  case,  come  within  the  doctrine 
of  Hare  decisis,  for  in  none  of  them,  of  which 
a  competent  court  bad  jurisdiction,  in  which  it 
was  necessary  to  dispose  of  a  stock  dividend  as 
such,  was  the  question  here  under  review  liti- 
gated and  decided  upon  principle. 

Clarkson  v.  Clarkson,  18  Barb.  646:  Riggs  v. 
Cragg,  H9  N.  Y.  487;  Simpaon  v.  Moore,  30 
Barb.  637;  Goldsmith  v.  Swift,  25  Hun,  201; 
Woodruff's  Estate^  Tucker,  58;  Re  Prime,  64 
Hun,  oO;  Re  Kernochan,  104  N.  Y.  618. 

The  principles  enunciated  in  Hyatt  v.  Allen, 
66  N.  Y.  558.  15  Am.  Kep.  449,  and  Re  Ker- 
noehan,  104  N.  Y.  618,  logically  require  tbe 
bolding  that  stock  dividends  are  principal  and 
not  income  of  trust  estates. 

Clapp  V.  Astor,  2  Edw.  Ch.  879. 

The  only  practicable,  most  just,  and  equita- 
ble rule,  is  that,  as  between  beneficiaries  of 
the  current  income  of  trust  funds,  and  tbe  re- 
maindermen thereof,  stock  dividends  are  not 
distributable  as  income,  but  must  be  retained 
by  the  trustees  as  representing  tbat  which,  not- 
withstanding such  so-called  dividend,  still  re- 
mains, as  it  was  before,  a  part  of  the  corpus  of 
tbe  trust  estate. 

BurraU  v.  Bushwick  R.  Co,  75  N.  Y.  211; 
People,  Manhattan  F,  Ins,  Co,,  v.  Tax  db  A. 
Cofnrs,  76  N.  Y.  74;  WiUinms  v.  Western  U, 
Teleg.  Co,  98  N.  Y.  189;  Gross  v.  Ixmg  Island 
Loan  db  T,  Go.  75  Hun,  533;  Re  Gerry,  103  N. 
Y.  445.  18  Abb.  N.  C.  178;  Knight  v.  TAdford, 
8  Dem.  88;  Otica  v.  Churchill,  83  N.  Y.  237. 
,  If  corporate  profits  are  improperly  withheld 
39>L.R.  A. 


from  shareholders,  the  courts  have  ample 
power  to  enforce  the  proper  distributing  of 
such  profits. 

Hiscock  V.  Lacy,  9  Misc.  578. 

A  cash  dividend,  after  its  declaration,  be- 
comes an  obligation  of  tbe  corporation  to  the 
shareholder,  for  which  he  may  bring  suit,  and 
it  is  taxable  to  him  as  its  owner. 

People,  United  States  Trust  Go,,  v.  Barker,  86 
Hun.  131. 

The  most  highly  respected  tribunals  in  other 
jurisdictions  unite  in  bolding  tbat,  as  between 
a  beneficiary  of  the  current  income  of  a  trust 
estate  and  a  remainderman,  stock  dividends 
are  capital,  and  not  income  thereof. 

Gibbons  yf.  Mahon,  183  U.  S.  549,  84  L.  ed. 
526;  Minot  v.  Paine,  99  Mass.  101,  96  Am. 
Dec.  705;  Daland  y.  Williams,  101  Mass.  571; 
Leland  v.  Hayden,  102  Mass.  542;  Rand  v. 
Hubhell,  115  Mass.  461.  15  Am.  Rep.  121; 
Spooner  v.  Phillips,  62  Conn.  62,  16  L.  R.  A. 
461;  MilU  V.  Briiton,  64  Conn.  4,  24  L.  R. 
A.  687;  Hite  v.  BiU,  93  Ky.  257,  19  L.  R.  A. 
173;  Thomas  v.  Gre^g,  78  Md.  545. 

It  was  not  Mrs.  Cuyler's  Intention  tbat  the 
wearing  away  of  tbe  premiums  on  United 
States  bonds,  while  or  when  held  in  the  trust 
estates  created  in  her  will,  should  be  borne  by 
the  corpus  of  said  estates. 

Re  Gerry,  103  N.  Y.  449;  Hardenbergh  v. 
Ray,  151  U.  S.  112.  38  L.  ed.  93;  Fosdick 
V.  Delafield,  2  Redf.  392. 

The  testatrix  having  made  no  provision,  the 
income  should  bear  the  loss. 

Whitson  V.  Whitson,  53  N.  Y  482;  Re  At- 
bertson,  113  N.  Y.  439;  Woodward  v.  James, 
115  N.  Y.  346:  Re  Vmcers,  113  N.  Y.  571. 

The  changing  of  the  general  rules  of  law 
must  be  done  so  clcHrly  and  certainly  as  to 
leave  no  doubt  of  the  testator's  intention. 

Re  Vowers,  113  N.  Y.  571;  Re  Alhertson,  113 
N.  Y.  435;  Whitson  v.  Whitson,  53  N.  Y.  482; 
Re  Shipman,  82  Hun.  116. 

The  general  rule  of  law  requires  trustees  to 
reserve  and  retain,  as  so  much  principal  re- 
turned, such  portion  of  each  instalment  of  in- 
terest received  upon  United  States  bonds,  or 
other  securities,  held  in  the  trust  estates  at  a 
pren^ium,  us  will  offset  the  current,  propor- 
tionate wearing  away  of  their  premiums, 
caused  by  tbe  progress  of  the  securities  toward 
their  maturity. 

Re  Albertson,  113  N.  Y.  439;  Whitson  v. 
Whitwn.  53  N.  Y.  482;  Scorel  v.  Roosevelt,  5 
Redf.  124;  Wilcox  v.  Quinhy,  73  Hun.  524; 
Re  Mason,  98  N.  Y.  534:  People,  Cornell  Uni- 
versity, V.  Davenport,  30  Hun,  184;  Re  fJous- 
man,  4  Dem.  415;  Simpson  v.  Moore,  80  Barb. 
641;  Cogswell  v.  Cogswell,  2  Edw.  Ch.  231;  1 
Perry,  Tr.  537,  588;  Minot  v.  Thompson,  106 
Mass  585;  Farwell  v.  Tweddle,  10  Abb.  N.  C. 
94;  New  England  Trust  Co.  v.  Eaton,  140  Mass. 
532.  54  Am.  Rep.  493;  Regnal  v.  Thebaud,  8 
Misc.  187. 

A  gift  of  the  use  of  property  generally  will 
not  authorize  the  consumption  of  perishable 
property  that  happens  to  form  a  part  of  testa- 
tor's estate  at  his  death. 

2  Perry,  Tr.  §  547;  Re  Eousman,  4  Dem. 
415. 

Mr.  Charles  McLouth,  in  propria  per- 
sona: 

A  stock  dividend  made  from  surplus  or  net 
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earnings  after  the  death  of  a  testator  is  to  be 
regarded  as  incoibe  aod  not  capital. 

Be  Kernochan,  104  N.  Y.  618;  Riggs  v. 
Oragg,  89  N.  Y.  487,  26  Hun,  90;  Clarkwn  v. 
Olarkson,  18  Barb.  646;  Goldhmith  y.  Swift,  25 
Hun,  201;  Hyatt  y.  AUen,  56  N.  Y.  558,  15 
Am.  Rep.  449;  Simjmn  v.  Moore,  80  Barb.  637. 

Dividends  coming  from  a  sale  of  part  of  the 
stock  are  principal. 

Knight  v.  Lidfard,  3  Dem.  88;  Re  SkiUman, 
24  Abb.  N.  C.  41;  2  Perry.  Tr.  4th  ed.  545; 
Be  Lawrence,  2  Connoly,  53. 

So,  when  a  sum  was  given  to  a  widow  to  be 
paid  from  certain  stock,  and  such  stock  was 
transferred  to  her  by  the  executors,  it  was  held 
that  certain  dividends  paid  to  the  executors 
did  not  go  to  her. 

Be  Hodgman,  140  N.  Y.  421;  People,  Cornell 
Unitenity,  y.  Davenport,  30  Hun,  177,  117  N. 
Y.  549. 

A  stock  dividend  representing  profits  made 
by  the  corporation  is  income  belonging  to  the 
life  tenants. 

Hite  V.  Bite,  93  Ky.  257,  19  L.  R.  A.  -173; 
Earp'8  Appeal,  28  Pa.  368;  Thomas  v.  Oregg, 
78  Md.  545;  Woodruff's  Estate,  Tucker,  58; 
Clarkson  v.  Glarkson,  18  Barb.  646;  Goldsmith 
V.  Swift,  25  Hun,  201;  Hyatt  v.  AUen,  56  N. 
Y.  55B,  15  Am.  Rep.  449;  Simpson  v.  Moore, 
80  Barb.  637;  Biggs  v.  Cragg,  89  N.  Y.  487; 
Be  Warren,^  N.  Y.  S.  R.  584;  Be  Skillman, 
24  Abb.  N.  C.  41;  i2e  Prime,  64  Hun,  50; 
Wood  V.  Lary,  47  Hun,  550;  Whitson  v.  Whit- 
son,  53  N.  Y.  479;  Be  Oliver,  136  Pa,  43,  9  L. 
R.  A.  431. 

Where  a  stock  dividend  represented  earnings 
of  a  corporation  it  was  income  and  would  go 
to  the  tenants  for  life;  but  where  it  represented 
the  avails  of  the  sale  of  a  portion  of  the  corpo 
rate  property  it  would  go  to  the  remainderman. 

Spoonerv.  Phillips,  62  Conn.  62,  16  L.  R.A. 
461. 

Where  a  dividend  is  declared  it  belongs  to 
the  owner  of  the  stock  at  the  time. 

Hovper  v.  Sage,  112  N.  Y.  581 ;  People,  United 
States  Trust  Co.,  v.  Barker,  86  Hun,  131. 

Was  the  wear  of  premiums  to  be  borne  pres- 
ently by  the  defendants,  of  the  corpus  of  the 
estate?  This  is  a  question  purely  of  fact,  de- 
pending upon  the  ascertained  intention  of  the 
testatrix. 

It  has  been  said  that  such  intention  is  a 
mixed  question  of  law  and  fact. 

White  v.  Hoyt,  73  N.  Y.  505;  Kenyon  v. 
Kniglits  Templar  cfc  M.  Mut.  Asso.  122  N.  Y. 
247;  Stokes  v.  Mackay,  140  N.  Y.  649;  East 
Hamptons.  Vail,  151  N.  Y.  463. 

But  the  fact  must  first  be  determined. 

Stuart  V.  Brown,  11  App.  Div.  492;  Be  Clin- 
ton, 12  App.  Div.  132;  Stimson  v.Vroman,  99 
N.  Y.  79. 

The  question  has  been  determined  as  a  ques- 
tion of  fact,  and  that  determination  has  been 
aflBrmed  by  the  general  term. 

The  question  then  arises,  What  jurisdiction 
has  this  court  to  entertain  an  appeal  on  that 
branch  of  the  case?    I  say  none. 

Niendorffy.  Manhattan  B.  Co.  150  N.  Y.  276; 
Hopkins  v.  Clark,  149  N.  Y.  329;  Szuchy  y. 
Hillside  Coal  &  L  Co.  150  N.  Y.  219;  Cnm  v. 
Starkweather,  136  N.  Y.  635;  Amherst  College 
V.  Bitch,  151  N.  Y.  820,  87  L.  R.  A.  305. 

It  must  be  held  to  have  been  within  testatrix's 
89  L.  R.  A. 


contemplation  that  the  securities  which  she 
purchased  would  be  held  in  her  estate,  whicb 
she  placed  in  trust  after  her  death. 

Bergen  v.  Valentine,  68  How.  Pr.  221;  Shout 
y.  Cordis,  148  Mass.  444. 

And  so  she  knew  that  for  every  reason  the 
holding  of  government  securities  was  not  only 
a  thing  which  people  must,  but  it  was  for  their 
interest  to,  do.  She  knew  that  by  holding  the- 
premiums  would  wear  off. 

Reynal  v.  Thebaud,  8  Misc.  190. 

The  circumstances  of  the  beneficiaries  as 
known  to  the  testatrix  are  circumstances  to  be 
conMdered  on  the  question  of  intention. 

Shutters  V.  Johnson,  88  Barb.  80;  Stimson  v. 
Vroman,  99  N.  Y.  74;  Freeman  v.  Coit,  96  N. 
Y.  68;  Boseboom  v.  Boseboom,  81  N.  Y.  366; 
Tilden  v.  Green,  130  N.  Y.  29.  14  L.  R.  A.  33; 
Starr  v.  Starr,  182  N.  Y.  154;  Be  Qerry,  103  N. 
Y.  449. 

The  **full  income"  is  necessarily  to  be  that 
part  which  is  left  after  the  payment  of  expen- 
ses, and  to  that  in  full,  or  entirely,  or  in  gross, 
the  defendants  must  be  entitled. 

Be  Gerry,  18  Abb.  N.  C.  178,  103  N.  Y.  445? 
Shaw  V.  Cordis,  143  Mass.  446;  Burleigh  v. 
Center, 9  Jones &S.44:l',  Reynaly.  Thebaud,  % 
Misc.  187;  Hemenway  v.  Bemenw<iy,  184  Mass. 
446;  New  England  Trust  Co.  v.  Katon,  140 
Mass.  532,  54  Am.  Rep.  493;  Knight  v.  Lidford, 
8  Dem.  90;  Porter^s  Estate,  5  Misc.  274;  Be 
Hutchinson,  N.  Y.  L.  J.  Feb.  29,  1892;  Far- 
well  V.  Tweddle,  10  Abb.  N.  C.  94:  Huelos  v. 
Benner,  62  Hun,  485;  Hite  v.  Hite,  93  Kv.  257^ 
19  L.  R.  A.  175;  Be  Jones,  19  N.  Y.  S.  R.  436. 

Mr.  S.  N.  Sawyer,  for  respondent  Carlton 
C.  M.  Hunt: 

Plaintiffs  are  not  authorized  or  required  by 
law  to  set  aside  and  retain  as  a  part  of  the 
corpus  ot  the  estate  from  the  interest  received 
upon  the  government  bonds  an  amount  suffi- 
cient to  offset  the  wearing  away  of  the  market 
premiums. 

Be  Gerry,  103  N.  Y.  445,  18  Abb.  N.  C  178:. 
Be  Pullock,  3  Redf.  100;  Townsend  v.  United 
States  Trust  Co.  8  Redf.  220:  Scovel  v.  Boose- 
velt,  5  Redf.  121;  Wilcozy.  Quinby,  78  Hun, 
524;  Farwelly.  Tweddle,  10  Abb.  N.  C.  94;  Peo- 
ple, Cornell  University,  v.  Datenport,  117  N.Y. 
549,  80  Hun,  177;  Bergeny,  Valentine,  68  How^ 
Pr.  221;  Beynaly.  Thebaud,  Zmsc,\%l;  Shaw 
V.  C<yrdis,  143  Mass.  448. 

The  subject  under  consideration  is  to  be  de- 
termined by  the  intent  of  the  testatrix,  if  same 
can  be  gathered  from  a  reading  of  her  will  in 
the  light  of  her  surroundings. 

Mastersfm  v.  Townshend,  128  N.  Y.  458,  10 
L.  R.  A.  811;  Whitney  y,  Whitney,  68  Hun,  59r 
Woodward  v.  James,  115  N.  Y.  i546;  Cahill  v. 
Bussell,  140  N.  Y.  402;  Biggs  y.Cragg,2QE\iu, 
95;  Be  Lapham,  87  Hun,  15;  Be  Powers,  lia 
N.  Y.  569. 

The  twenty- five  and  four-tenths  shares  of 
Western  Union  Telegraph  stock  received  by  the 
trustees  for  stock  dividends  are  to  be  treated  as 
income  and  distributed  to  these  defendants. 

Clarkson  y.  Clarkson,  18  Barb.  646;  Simpson 
V.  Moore,  80  Barb.  637;  GoldsmUh  V;  Sxoift.  25^ 
Hun,  201;  Biggs  v.  Cragg,  26  Hun.  90,  89  N. 
Y.  487:  Hyatt  v.  Allen,  56  N.  Y.  553,  15  Am. 
Rep.  449;  Be  Kernocfian,  104  Uf. Y.  618;  Knight 
V.  Lidford,  3  Dem.  88;  Be  Woodruff's  Estate^ 
Tucker,  58. 
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Me$9r9,  William  H«  Shoart  and  Joseph 
A.  Adling^ouy  for  other  respondeots: 

The  stock  dividend  of  twenty-five  and  four 
tenths  shares  stock  of  the  Western  Union  Tele- 
graph Company  is  income,  and  should  he 
turned  over  to  the  lienefictaries  now,  and 
should  not  be  retained  as  a  part  of  the  princi- 
pal of  the  trust  estate  which  they  are  not  to  re- 
ceive until  they  respectively  become  thirty -five 
years  of  age. 

Higg9  v.  Cragg,  89  N.  Y.  487;  1  Cook.  Stock 
&  Stockholders,  ^§  552-557;  1  Spelling,  Priv. 
Corp.  s5  457,  note  2:  Title  to  Dividends  as  be- 
tween Life  Tenants  and  Remaindermen,  19 
Am.  L.  Rev.  787;  Williams  v.  Western  U.  TeUg, 
Co.  98  N.  Y.  162;  Earfs  Appeal,  28  Pa.  874; 
Mo9s's  Appeal,  88  Pa.  269,  24  Am.  Rep.  264. 

The  suggestion  that  the  intention  of  the  direc- 
tors should  determine  the  question  whether  the 
dividend  is  capital  or  income  cannot  be  correct. 

Beard  v.  Eldredge,  109  Mass.  260,  12  Am. 
Rep.  687;  Bite  v.  BiU,  93  Ky.  265, 19  L.  R.  A. 
178;  T/tomas  v.  Gregg,  78  Md.  545. 

The  loss,  if  any,  from  the  * 'wearing  away"  of 
the  premiums  on  United  States  bonds,  should 
be  born  by  the  corpvs  of  the  trust  fund. 

Uepnal  v.  Thebaud,  3  Misc.  287;  Peckham  v. 
JS'ewton,  15  R.  I.  322;  83  Alb.  L.  J.  424,,  427, 
article  by  Mr.  Guy  C.  H.  Corliss;  Redfield, 
Surrogate  Practice,  5lh  ed.  509;  Bergen  v.  Val- 
entine. 68  How.  Pr.  221;  Be  Pollock,  8  Hedf. 
100:  Be  Butchinson,  N.  Y.  L.  J.  Feb.  29.  1892; 
Shaw  V.  Cordis,  143  Mass.  446;  Hemenitay  v. 
Bentenicay,  184  Mass.  446;  Whittemore  v.  Beek- 
man,  2  Dem.  276;  Fumesffs  Estate,  12  Phiia. 
130. 

O'Brien,  J.,  delivered  the  opinion  of  the 
Gouit: 

This  was  an  action  to  procure  a  judicial  con- 
struction of  the  provisions  of  a  will,  and  in- 
cidentally for  an  accounting  by  the  trustees  of 
a  testamentary  trust.  Caroline  Cuyler  died  on 
the  18th  day  of  September,  1888,  leaving  a  will 
with  two  codicils,  which  was  admitted  to  pro- 
bate. The  plaintiffs  are  the  executors  of  the 
will,  and  trustees  under  the  trust  created 
thereby.  The  testatrix,  after  making  various 
general  and  specific  bequests  and  devises  to 
collateral  relatives,  friends,  and  institutions  of 
charity,  disposed  of  the  residue  of  her  estate  in 
trust  for  the  benefit  of  three  grandchildren 
named  therein.  The  questions  mvolved  here 
relate  wholly  to  the  administration  of  the  trust 
by  the  trustees,  and  to  the  distribution  of  tbe 
fund  between  the  parties  respectively  entitled 
thereto.  The  trust  provision  is  as  follows: 
"After  the  payment  of  the  above  legacies,  and 
any  debts  whicb  I  may  owe,  and  the  proper 
expenses  of  settling  my  estate,  all  of  the  rest, 
residue,  and  remainder  of  my  estate,  of  every 
kind,  I  give,  devise,  and  bequeath,  in  tbree 
equal  parts,  to  my  executors,  in  and  upon 
three  several,  separate,  and  independent  trusts, 
and  in  trust  as  follows,  to  wit :  That  they  take, 
receive,  hold,  care  for,  preserve,  maintain,  in- 
vest and  reinvest,  convert,  sell,  lease,  and  col- 
lect tbe  same,  in  all  things,  as  in  their  discre- 
tion may  seem  advantageous  for  the  benefit, 
respectively,  of  my  said  three  grandsons, 
George  Cuyler  Hunt,  Samuel  Hall  Hunt,  and 
Carlton  Charles  McLouth  Hunt,  as  follows: 
That  my  executors  pay  over  to  the  use  and  ben- 
39  L.RA. 


efit  of  each  of  my  said  grandsons,  respectively, 
during  their  or  his  minority,  such  portion  of 
the  income  of  said  three  parts,  for  their  sup- 
port, maintenance,  or  education,  as  in  the  dis- 
cretion of  my  executors  may  seem  proper. 
That  from  and  after  the  arrival  at  age  of  my 
said  grandsons,  respectively,  that  my  said  ex- 
ecutors pay  over  to  each  of  them,  respectively, 
annually  from  their  arriving  at  ago.  tbe  full 
income  of  one  of  said  three  parts.  That  my 
executors  pay  over  to  each  of  my  said  grand- 
sons, respectively,  on  his  arriving  at  the  age  of 
thirty  five  (35)  years,  the  full  amount  of  one  of 
said  three  parts,  together  with  any  accumula- 
tion thereupon  which  may  remain.  In  case  of 
the  death  of  ope  of  my  said  grandsons  prior  to 
his  arriving  at  the  age  of  thirty-five  (85)  years, 
I  direct  that  my  executors  shall  pay  over  bis 
share  (being  one  of  said  three  parts)  to  his  de- 
scendants, if  any.  If  none,  then  that  tbe  same 
shall  remain  in  trust,  as  above  written,  for  hia 
surviving  brothers,  my  two  remaining  grand- 
sons. In  case  of  tbe  death  of  the  second  of  my 
said  grandsons  prior  to  his  arriving  at  tbe  age 
of  thirty-five  (85)  years,  I  direct  that  my  ex- 
ecutors shall  pay  over  his  share  (being  one  of 
said  three  parts)  to  his  descendants,  if  any. 
If  none  then  his  original  part  or  third,  as 
above  written,  shall  remain  in  trust,  as  above 
written,  for  bis  remaining  brother,  my  surviving 
grandson;  but  the  portion  or  share  so  received 
or  inherited  by  said  second  of  my  grandsons 
dying  from  the  share  of  his  prior  deceased 
brother  shall  be  paid  to  such  surviving  brother^ 
my  remaining  grandson." 

The  executors  and  trustees  duly  qualified, 
and  took  charge  of  the  whole  estate.  On 
December  1,  1890,  the  surrogate  having  juris- 
diction, by  an  order  made  on  tbatdav,  directed 
the  trustees  to  set  aside  and  retain,  for  tbe 
purposes  of  the  trusts,  certain  personal  prop- 
erty belonging  to  the  estate,  including  $95.- 
000,  par  value  of  United  States  6  per  cent 
bonds,  valued  at  a  premium  of  28  per  cent 
or  at  }|121,600;  also  $12,000,  par  value  of 
United  States  4  per  cent  bonds,  at  tbe  same 
premium,  inventoried  and  valued  at  $15,360. 

The  6  per  cent  bonds  will  mature  in  1898, 
and  the  4  pr  cent^ bonds  in  1907.  There  was 
also  included  in  th'e  trust,  under  the  same  di- 
rections, 254  shares  of  the  capital  stock  of 
the  Western  Union  Telegraph  Company,  upon 
which  the  trustees  received  a  stock  dividend 
of  10  per  cent  on  the  lOlh  day  of  November,. 
1892,  represented  by  certificates  issued  to 
them  for  25.4  additional  shares.  This  divi- 
dend was  declared  upon  the  surplus  earnings^ 
of  the  corporation.  It  appears  that  in  tbe  ad- 
ministration of  this  trust  a  difference  of  opin- 
ion arose  between  the  two  trustees  with  re- 
spect to  their  duties,  and  with  respect  to  tbe 
distribution  of  certain  items  claimed  by  the 
one  to  be  income,  and  by  the  other  to  be  capi- 
tal. It  was  for  the  purpose  of  adjusting  this 
dispute  in  an  amicable  spirit  that  this  action 
was  brought  to  obtain  a  construction  of  the 
will,  and  a  direction  to  the  trustees  with  re- 
spect to  their  duties  and  obligations.  The 
trustees  are  tbe  sole  plaintiffs,  and  tbe  three 
grandchildren  named  in  the  trust  provisions 
tbe  only  defendants.  The  defendants  answered 
the  complaint,  setting  forth  what  they  claimed 
to  be  their  rights  under  the  will,  and  thedutiea 
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of  the  trustees  ^tb  respect  to  the  trust  estate. 
The  action  being  at  issue,  it  was  referred  to 
a  referree  for  trial;  and.  as  an  incident  of  the 
litigation,  a  full  accounting  on  the  part  of  the 
trustees  was  had.  which  shows  the  sums  paid 
out  under  the  directions  of  the  trust,  and  the 
fund  which  still  remains  in  their  hands. 

It  will  be  seen  from  the  terms  of  the  will 
creating  the  trust  in  question  that  there  is  a 
contingent  remainder  in  favor  of  descendants 
or  great  grandchildren  born  before  the  grand- 
children arrived  at  the  age  of  thirty-five 
years,  but,  in  case  the  latter  arrived  at  that 
age  without  children, then  they  are  to  take  the 
whole  corpus  of  the  estate.  The  grandchildren 
are  now  all  living  without  children,  and  one 
of  them  is  within  a  few  months  of  the  age 
specified.  The  other  two  will  arrive  at  that 
age  within  the  next  four  years.  So  that  the 
only  practical  importance  of  this  controversy, 
aside  from  the  interesting  nature  of  the  ques 
tions  involved,  arises  from  the  possibility  that 
children  may  be  bom  to  some  of  them  before 
thev  have  reached  the  age  designated  in  the 
will  for  the  final  termination  of  the  trust  and 
the  distribution  of  the  fund.  The  grandchil- 
dren, as  the  immediate  beneficiaries  of  the 
trust,  are  entirely  satisfied  with  the  decision  of 
the  questions  as  rendered  by  the  courts  below 
and  none  of  them  have  appealed  from  the 
judgment.  In  case  the  grandchildren  had 
now  arrived  at  the  age  designated  in  the  will, 
without  issue,  when  they  are  to  become  the 
absolute  owners  of  the  whole  fund,  the  case 
would  present  little  more  than  an  academical 
question, in  which  the  trustees  had  no  legal  inter- 
est sufficient  to  warrant  an  appeal  to  this  court. 
Bryant  v.  Thompson,  128  N.  Y.  426.  But  as 
there  Is  still  a  possibilitv  that  the  contingencies 
contemplated  hy  the  will,  upon  which  the  re- 
mainders to  the  immediate  beneficiaries  may  be 
defeated, will  happen,  the  questions  raised  must 
be  met  and  decided.  In  discussing  these  ques- 
tions, it  will  be  more  convenient  to  consider  the 
grandchildren,  before  reaching  the  age  of  thirty- 
five,  as  life  tenants,  and  after  arriving  at  that 
age  as  remaindermen,  although  such  a  classi- 
fication may  not  be  strictly  accurate.  The 
case  is  obviously  governed  ^by  the  same  rules 
and  principles  that  prevail  in  the  determina- 
tion of  legal  questions  between  the  owner 
of  an  estate  for  life  and  the  owner  of  an 
estate  in  the  same '  property  in  remainder; 
and  the  analogy  is  so  perfect  that  we  may 
adopt  it,  in  order  to  avoid  confusion  of  terms, 
and  to  bring  the  discussion  within  the  language 
*of  the  authorities  cited,  and  which  are  con- 
ceded to  have  more  or  less  application  to  the 
ca.se.  We  have  seen  that  the  controversy  is 
wholly  between  the  plaintiffs  themselves,  as 
trustees.  Their  respective  claims  and  con- 
tentions are  as  follows:  Mr.  Sexton,  one  of  the 
trustees,  contends:  (1)  That  in  the  adminis- 
tration and  distribution  of  the  trust  estate  the 
life  tenants  are  not  entitled  to  the  fuU  interest 
on  the  United  States  bonds,  but  that  there 
fihould  be  deducted  therefrom,  and  retained 
by  the  trustees  for  investment.a  progressively 
increasing  sum  in  each  year,  to  meet  what  is 
called  the  ** wearing  away  of  the  premium," 
to  the  end  that  the  remaindermen  may  receive 
them  at  the  termination  of  the  trust  intact, 
without  diminution  in  value  in  consequence 
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of  the  fact  that  they  have  matured,  or  are  ap- 
proaching maturity,  when  of  course,  the  pre- 
mium must  disappear  altogether;  in  other 
words,  that  the  expense  of  the  premiums  on 
the  United  States  bonds  must  be  borne  by  the 
life  tenants,  and  not  by  the  tenants  in  remain- 
der. (2)  That  the  stock  dividends  upon  the 
Western  Union  stock  were  not  income  payable 
to  the  life  tenants,  but  an  accession  to  the 
capital  which  goes,  to  the  remaindermen.  Mr. 
McLouth,  one  of  the  trustees,  and  the  three 
grandchildren  defendants,  on  the  other  hand, 
insist  upon  just  the  contrary  of  these  two 
propositions,  and  in  their  contention  they 
have  been  sustained  by  the  courts  below. 

At  least  one,  if  not  both,  of  these  questions, 
has  been  the  subject  of  discussion  in  the  courts 
of  this  country  and  England  for  a  century. 
The  decisions,  though  numerous,  are  singu- 
larly conflicting  and  unsatisfactory.  It  is 
not  necessary,  in  the  disposition  of  this  case, 
to  review  them,  or  to  attempt  to  reconcile 
the  conflict,  even  if  that  wers  possible.  The 
i  whole  subject  has  been  in  recent  years  care- 
!  fully  examined  and  elaborately  discussed  in 
the  courts  of  this  country;  and,  while  the  con- 
flict still  exists,  it  is  possible,  from  a  study  of 
the  decisions,  and  a  careful  consideration  of 
t^ie  peculiar  facts  and  circumstances  of  this 
case,  to  arrive  at  a  conclusion  which  will  be 
equitable  and  just,  and  will  have  the  support, 
substantially,  of  the  more  recent  authorities 
upon  the  questions,  as  expressed  in  judicial 
decisions  and  by  textwriters.  Notwithstand- 
ing the  conflict  of  authority  to  which  I  have 
just  referred,  there  is  one  principle  or  rule  ap- 
plicable to  this  case,  with  respect  to  which  the 
parties  are  all  at  agreement;  and  that  is  that 
the  questions  are  not  to  be  determined  by  any 
arbitrary  rule,  but  by  ascertaining,  when  that 
can  be  done,  the  meaning  and  intention  of  the 
testatrix,  to  be  derived  from  the  language 
employed  in  the  creation  of  the  trust,  from 
the  relations  of  the  parties  to  each  other,  their 
condition,  and  all  the  surrounding  facts  and 
circumstances  of  the  case.  With  respect  to 
the  question  as  to  which  estate  the  premium 
upon  the  bonds  is  to  be  charged,  the  courts 
below  have  disposed  of  that  by  an  application 
of  this  rule;  and  in  reviewing  their  decision 
it  is  important  to  keep  in  view  some  facts  as 
to  which  there  is  no  dispute,  riz.:  (1)  That  the 
bonds  in  question,  except  $5,000,  were  -pur- 
chased  by  the  testatrix  during  her  lifetime, 
or  came  to  her  by  will  and  were  transmitted 
as  she  held  them  to  the  plaintiffs;  (2)  that  the 
direction  in  the  will  is  that  the  life  tenants 
shall  receive  the  full  income;  (8)  that  the 
trustees  placed  and  retained  these  bonds  in 
the  trust  as  a  part  of  the  capital  of  the  fund 
by  the  direction  of  the  surrogate  who  had 
jurisdiction, — a  direction  which  they  were 
not  at  liberty  to  disobey,  any  more  than  if  the 
testatrix  herself  had  specifically  designated 
them  as  a  part  of  the  trust  fund.  Upon  a  con- 
sideration of  all  the  circumstances  of  the  case 
the  learned  referee  held  that  it  was  the  inten- 
tion of  the  testatrix,  in  making  the  trust  pro- 
vision, that  the  decrease  in  the  value  of  the 
securities  by  the  lessening  or  wearing  away 
of  premiums  on  account  ot  the  bonds  reaching 
maturity  should  be  borne  by.the  corpus  of  the 
estate,  and  not  presently  by  the  defendants. 
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and  that  the  defendants  were  entitled  to  re- 
ceive the  whole  of  the  current  annual  income 
of  the  estate,  less  expenses  and  commissions. 
as  provided  by  the  surrogate's  decree  under 
which  the  trust  was  erected.  It  is  said  that 
the  intention  of  the  testatrix  with  respect  to 
the  amounts  which  the  beneficiaries  were  to 
receive  as  income  from  the  earnings  of  the 
fund,  and  expressed  by  the  words  ''full  in- 
come/' was  a  question  of  fact,  to  be  deter- 
mined, not  only  from  the  language  employed, 
but  from  the  conditions  and  relations  of  the 
parties,  and  all  the  circumstances  of  the  case. 
Whether  that  is  so  or  not,  we  think  that 
when  the  testatrix  directed  that  her  grandchil- 
dren should  receive  the  whole  income  of  these 
securities,  she  must  have  intended  the  full  in- 
terest payable  thereon,  without  diminution  by 
reserving  a  considerable  portion  of  it  for  the 
purpose  of  meeting  any  depreciation  in  the 
market  value  of  the  bonds,  due  to  the  fact 
that  they  were  approaching  maturity.  What- 
ever meaning  the  words'* full  income"  may 
convey  to  the  mind  of  a  trained  expert  in 
finance,  it  cannot,  we  think,  be  doubted  that 
the  common  mind  must  always  understand 
such  a. direction  in  a  will  as  meaning  the  an- 
nual interest  upon  securities.  To  give  to  her 
words  now  an  artificial  meaning,  based  even 
upon  scientific  theories,  would  be  to  subvert 
her  intentions,  and  to  take  from  the  objects 
of  her  bounty  a  coDsiderable  portion  of  the 
money  which  she  intended  that  they  should 
receive.  The  thought  that  was  in  ihe  mind 
of  the  testatrix  with  respect  to  her  grandchil- 
dren, and  the  provision  necessary  for  their 
support  and  maintenance,  should  be  carried 
out.  There  seems  to  be  no  reason  to  believe 
that  she  intended  that  they  should  receive  any 
less  than  the  interest.  But,  quite  apart  from 
these  considerations,  it  is  said  that,  upon  prin- 
ciple and  the  great  weight  of  authority,  the 
decision  of  the  learned  referee  was  right. 
Since  the  investment  must  be  unquestionably 
safe,  in  order  to  preserve  the  capital  as  well  as 
to  secure  iocome.  the  premium  is  paid  for 
the  benefit  of  the  remainderman  as  well  as 
the  life  tenant.  The  absolute  security  of  gov- 
ernment bonds,  both  to  the  life  tenant  and 
the  remainderman  must  always  be  kept  in  view. 
They  may  be  purchased  at  a  premium,  and 
sold  at  a  still  hi(;her  one,  in  which  case,  if 
there  is  a  deduction  made  from  the  interest, 
and  added  to  the  principal,  to  balance  the 
premium,  the  remainderman  will  be  doubly 
benefited.  Some  investments  will  increase 
while  others  will  diminish  in  value.  When  all 
things  are  considered,  the  better  rule,  it  is 
urged,  is  to  allow  these  matters  to  balance 
tbentselves,  as,  on  the  whole,  they  are  quite 
likely  to  in  the  end.  The  arguments  against 
charging  the  life  tenant  in  such  cases  with  the 
premiums  have  thus  been  elaborated  at  great 
length  in  many  of  the  adiudged  cases.  Hite 
V.  IHU,  98  Ky.  ^57.  19  L.  R.  A.  175;  Peckhnm 
V.  Newton,  15  R.  I.  823.  83  Alb.  L.  J.  424; 
Bergen  v.  Valentine,  68  How.  Pr.  221;  Re  Pol- 
loek,Z  Redf.  100,  118;  Shavo  v.  Cordis,  148 
Mass.  443;  Hememeay  v.  Uemenway,  184  Mass. 
446;  Wkittemorev,  Beekmani2  Dem.  276;  Ftir- 
nem^s  E8tate,\2  Phila.  130;  Mij/er  v.  Simonsen, 
5  De  G.  &  S.  728.  The  authorities  cited  in 
support  of  the  appeal  on  this  point,  and 
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which  it  is  claimed  establish  the  contrary  rule, 
are  Fancell  v.  Tweddle,  10  Abb.  N.  C.  94; 
People,  Cor rs ell  Univemity,  v.  Davenport,  80 
Hun,  177,  Reversed  117  N.  Y.  549;  New  Eng- 
land Trust  Co.  V.  Eaton,  140  Mass.  582,  54 
Am.  Rep.  493;  Beynal  v.  Ihebaud,  3  Misc. 
187;  yew  York  L.  Tns.  dh  T.  Co.  v.  Kane,  17 
App.  Div.  542.  We  think  the  court  below 
properly  held  that  the  premium  upon  the 
bonds  could  not  be  charged  to  the  life  tenants. 
Without  attempting  to  show  upon  which 
side  of  the  controversy  the  weight  of  reason 
and  authority  is,  the  intention  ol  the  testatrix, 
as  expressed  in  the  will,  must  prevail.  There 
were  $5,000  of  the  United  States  bonds  pur- 
chased by  the  trustees,  after  the  erection  of 
the  trust,  at  the  same  premium.  There  may 
be  reasons  for  charging  the  life  tenants  with 
the  premium  on  these  lK)nds  that  do  not  apply 
to  the  others.  But  that  item  is  so  insignificant 
that  it  does  not  play  any  part  in  the  contro- 
versy. All  questions  as  to  the  premiums  on 
these  bonds  were  virtually  waived  on  the  ar- 
gument, and  we  decide  nothing  as  to  which 
party  (the  life  tenant  or  remainderman)  should 
bear  the  loss  occasioned  by  the  wearing  away 
of  the  premium.  It  was  admitted  at  the  ar- 
gument that  the  parties  themselves  could  ad- 
just that  part  of  the  controversy. 

With  respect  to  the  stock  dividends  upon  the 
stock  of  the  Western  Union  Telegraph  Com- 
pany embraced  in  the  trust,  it  is  important  to 
notice  the  finding  of  the  referee.  For  the  pur- 
poses of  the  case  the  parties  stipulated,  and  the 
referee  found,  that  in  the  fall  of  1892  the 
Western  Union  Telegraph  Company,  by  a  cap- 
italization of  accumulated  earnings  made  and 
retained  in  its  hands,  from  time  to  time,  in- 
creased its  capita]  stock  from  $86,200,000  to 
$100,000,000,  and,  predicated  thereon,  made  a 
stock  dividend  of  10  per  cent  to  its  stockhold- 
ers, under  which  the  plaintiffs  received  in  De- 
cember of  that  year  from  the  corporation  a  cer- 
tificate for  25.4  additional  shares  of  stock; 
making,  with  the  254  shares  previously  held 
by  them,  279.4  shares.  There  is  doubtless 
much  stronger  and  more  weighty  authority  to 
support  the  contention  of  the  appellant  with 
respect  to  this  question  than  the  one  just  con- 
sidered. We  wHl  not  attempt  any  extended  or 
critical  analysis  of  the  numerous  cases  in  which 
the  question  whether  such  a  dividend  is  to  be 
treated  as  capital  or  income  has  been  discussed 
and  decided.  It  would  enlarge  the  scope  of 
the  discussion  beyond  all  reasonable  limits,  and 
in  the  end  answer  no  useful  purpose.  It  is 
quite  sufficient  to  say  that  they  are  in  hopeless 
conflict,  though,  as  it  seems  to  us,  the  general 
trend  of  the  more  recent  ones,  as  well  as  the 
weight  of  argument  and  reason,  sustain  the  de- 
cision in  this  case.  With  respect  to  this  ques- 
tion the  appeal  is  sought  to  be  sustained  first 
by  a  class  of  cases  in  England,  founded  upon 
hrander  y.Brander,^Yts.  Jr.  800,and  followed 
by  Irving  v.  I/ovstoun,  4  Pat.  App.  521;  Paris 
V.  Parts,  10  Ves.  Jr.  184;  and  He  Barton,  L. 
R.  5  £q.  238.  Apart  from  the  evident  inclina- 
tion of  the  judicial  mind  at  that  day,  in  that 
country,  to  favor  entails,  perpetuities,  and  ac- 
cumulations of  property,  it  can  hardly  be  said 
that  these  cases  were  well  considered.  Lord 
Chancellor  Eldon  admitted  this  in  Paris  v. 
Paris,  10  Ves.  Jr.  184,  where  he  said:  '  *I  confess 
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I  do  Dot  think  I  can  safely  rest  upon  any  dis- 
tinction between  this  case  and  those  that  have 
been  determined.  I  have  had  great  difficulty 
in  stating  the  principle  that  led  to  them. 
But  in  the  case  from  Scotland  great  inquiry 
was  made  as  to  the  length  to  which  practice 
had  carried  the  decisions  here,  and  at  the  rolls; 
and,  as  it  appeared  that  it  had  gone  to  great 
length,  the  House  of  Lords  did  not  think  it 
proper  to  disturb  that."  Then  proceeding  to 
notice  the  argument  now  made  in  this  case, 
that  there  is  a  distinction  between  stock  and 
cash  dividends,  he  disposed  of  that  contention 
with  a  homely  but  expressive  remark.  He 
said:  "As  to  the  distinction  between  stock  and 
money,  that  is  too  thin  -.  and  if  the  law  is  that 
this  extraordinary  profit,  if  given  in  the  shape 
of  stock,  shall  be  considered  capital,  it  must  be 
capital,  if  given  as  money."  The  rule  as  thus 
established  in  England  was  followed  in  Massa- 
chusetts, more  as  one  of  convenience  than  of 
justice,  In  a  line  of  cases  that  are  not  quite  con- 
sistent with  each  other.  Minot  v.  Paine,  99 
Mass.  101.  96  Am.  Dec.  705;  DaXand  v.  Will- 
iams, 101  Mass.  571;  Lelnnd  v.  Hayden,  108 
Mass.  542;  Ueard  v.  Eldredge,  109  Mass.  258, 
12  Am.  Rep.  687;  Rand  v.  Euhbell,  115  Mass. 
461,  15  Am.  Rep.  121;  Davis  v.  Jackson,  152 
Mass.  58.  The  rule  was  adopted  there  mainly 
upon  the  authority  of  the  early  English  cases  to 
which  reference  has  been  made.  The  Supreme 
Court  of  the  United  Slates  laid  down  the  same 
rule  in  Gibbons  v.Mahon,  136  U.  S.  549,  34  L. 
ed.  525,  evidently  following  the  doctrine  of  the 
English  and  Massachusetts  cases.  Mr.  Justice 
Gray,  who  delivered  the  opinion,  was  a  mem- 
ber of  the  supreme  court  of  Massachusetts 
when  the  rule  was  established  in  that  state.  It 
cannot  be  doubted  that  these  cases  are  author- 
ity in  support  of  the  appellant's  contention,  and 
yet,  notwithstanding  the  exalted  character  of 
the  courts  from  which  they  proceed,  they  are 
not  binding  upon  us,  except  in  so  far  as  they 
appear  to  be  founded  upon  reason  and  justice. 
We  have  recently  had  occasion  to  declare  the 
extent  to  which  we  are  bound  by  the  decisions 
of  even  such  a  great  tribunal  as  the  Supreme 
Court  of  the  United  States,  and  the  weight  to 
be  given  to  its  judgments  upon  such  questions 
of  general  law  as  we  are  how  considering. 
Bath  Gaslight  Co.  v.  Olaffy,  151  N.  Y.  24,  86 
L.  R.  A.  664.  Moreover,  it  is  by  no  means 
clear  that  the  decision  in  this  case  is  in  conflict 
with  the  case  of  Gibbons  v.  MaJion,  186  U.  S. 
549,  84  L.  ed.  525.  The  rule  for  the  determi- 
nation of  the  question  .whether  stock  dividends 
were  to  be  treated  as  income,  or  an  apportion- 
ment of  capital,  was  stated  by  the  learned  jus 
tlce  in  the  following  language:  "When  a  dis- 
tribution of  earnings  is  made  by  a  corporation 
among  its  stockholders,  the  question  whether 
such  aistribution  is  an  apportionment  of  addi- 
tional stock  representing  capital,  or  a  division 
of  profits  and  income,  depends  upon  the  sub- 
stance and  intent  of  the  action  of  the  corpora- 
tion, as  manifested  by  its  vote  or  resolution." 
In  this  case  the  resolution  recites  that  the  earn- 
ings of  the  corporation  had  been  withheld  from 
the  shareholders  for  alroa<^t  ten  years,  that  they 
had  accumulated,  and  that  it  was  the  inten- 
tion of  the  directors  in  taking  such  action,  and 
the  shareholders  in  consenting  to  it.  to  dis- 
tribute such  accumulated  earnings  to  the  share- 
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holders  in  the  form  of  stock  certificates  instead 
of  money.  It  was  therefore  the  substance  and 
intent  of  the  corporate  action  to  distribute 
earnings,  rather  than  apportion  additional  cap- 
ital. There  was  in  fact  no  additional  capital 
added.  The  capital  of  a  corporation  is  t he- 
money  or  property  that  it  has  after  deducting 
its  debts.  The  Western  Union  Telegraph  Com- 
pany had  no  more  property  after  passing  this 
resolution  than  it  had  before,  and  hence  no 
more  capital.  When  the  resolution  was  car- 
ried out,  it  had,  indeed,  more  capital  stock  out- 
standing, as  represented  by  certificates,  but  not 
a  single  dollar  had  been  added  to  its  capital. 
It  had  nothing  after  passins:  the  resolution  that 
it  did  not  have  before.  So  that,  within  the 
rule  stated  by  the  learned  justice,  what  the 
shareholder  got  in  this  case  represented  income, 
and  was  income.  When  the  substance  of  the 
transaction  is  analyzed,  it  will  be  seen  that 
what  the  corporation  really  did  was  to  issue  to 
the  shareholders  its  own  obligations,  in  the 
form  of  stock  certificates  against  the  accumu- 
lated earnings  which  it  had  on  hand;  and  these 
certificates,  having  a  market  value,  could  read- 
ily be  converted  into  money  by  the  sharehold- 
ers. So  that  the  transaction  was,  in  substance, 
a  distribution  of  profits. 

In  Riggs  v.  Cragg,  89  N.  Y.  487,  it  was  said 
by  Chief  Judge  Andrews:  "The  right  to  stock 
dividends  as  between  tenant  for  life  and  re- 
mainderman, has  not  been  considered  by  the 
court  of  last  resort  in  this  state.  The  deci- 
sions upon  the  subject  in  other  states  and  in 
England  are  conflicting,  and  it  will  be  the  duty 
of  this  court,  when  occasion  arises,  to  seek  to 
settle  the  question  upon  principle,  and  estab- 
lish a  practical  rule  for  the  guidance  of  trus- 
tees and  others,  which  shall  be  just  and  equi- 
table as  between  the  beneficiaries  of  the  two 
estates."  This  statement  with  respect  to  the 
attitude  of  this  court  upon  the  question  was 
doubtless  correct.  But,  since  this  utterance 
was  made,  cases  have  been  decided  in  this 
court  which  it  will  be  found  exceedingly  ditfl- 
cult  to  reconcile  with  the  doctrine  of  the  earlv 
English  cases  and  those  of  Massachusetts.  R$ 
Kernochan,  104  N.  Y.  618;  Re  Gerry,  103  N. 
Y.  451;  Monson  v.  New  York  Security  c6  T. 
Co.  140  N.  Y.  498;  Re  Deirey,  158  N.  Y.  63. 
In  so  far  as  this  court  has  touched  the  question 
at  all  since  the  decision  in  Riggs  v.  Cragq^ 
nothing  certainly  can  be  found  in  the  cases  to 
sustain  the  contention  of  the  appellant.  The 
question  had,  however,  been  passed  upon  in 
the  supreme  court,  upon  full  consideration, 
and  the.doctrine  of  the  English  cases  and  those 
of  Massachusetts  had  been  repudiated.  Clark- 
son  V.  Clarkson.  18  Barb.  646;  Riggs  v.  Gracg, 
26  Hun,  90:  Simpson  v.  Moore,  30  Barb.  637; 
Goldsmith  v.  Sicift,  25  Ilun,  201.  The  same 
may  be  said  with  respect  to  the  action  of  the 
supreme  court  of  Pennsylvania,  where  it  has 
been  held  that  a  stock  dividend  represented  in- 
come, and  belonged  to  the  life  tenant.  Earp*s 
Appeal,  2S  Pa  868;  Mosses  Appeal,  83  Pa.  264, 
24  Am.  Rep.  164.  In  the  latter  case  it  was 
said:  "Where  a  corporation,  having  aciuallv 
made  profits,  proceeds  to  distribute  such  prof- 
its amongst  the  stockholders,  the  tenant  for 
life  would  be  entitled  to  receive  them,  and  this 
without  regard  to  the  form  of  the  transaction. 
Equity,  which  disregards  form  and  grasps  the 
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^substance,  vould  award  the  thing  distributed, 
whether  stock  or  moneys,  to  whomsoever  was 
•entitled  to  the  profits.  The  same  rule  was 
'declared  in  New  Jersey  and  New  Hampshire. 
Van  Doren  v.  Olden,  19  N.  J.  Eq.  176, 97  Am. 
Dec.  650;  Lard  v  Brooks,  52  N.  H.  73.  There 
are  other  cases  in  these  states  to  the  same  ef- 
fect, but  it  is  not  necessary  to  refer  to  them. 
It  is  sufficient  to  say  ttiat  in  all  of  them  the 
court  refused  to  follow  what  is  called  the 
"English  and  Massachusetts  doctrine,"  for  rea- 
sons that  are  stated  at  leagth,  and  which  seem 
to  be  of  great,  if  not  convincing,  force. 

There  are  three  very  recent  cases  where  the 
whole  question  has  been  carefully  examined, 
and  the  leading  authorities  critically  reviewed, 
by  the  highest  courts  in  other  states.  These 
<:a8es  are  Hite  v.  Bite  (1892)  98  Ey .  257, 19  L.  R. 
A.  175;  Thomaa  v.  Gregg  (1894)  78  Md.  545; 
PriichiitY.  Nashville  Trust  Co,  (1896) 96  Ten n. 
472,  88  L.  R  A.  856.  In  each  of  these  cases 
the  court  was  entirely  unembarrassed  by  any 
previous  impressions  or  decisions.  The  question 
was  new,  and,  from  the  conflict  of  authority  in 
other  jurisdictions,  the  courts,  with  admirable 
Judgment  and  discrimination,  proceeded  to  de- 
'  termine  the  question  upon  principle.  It  was 
held  in  each  case  that  stock  dividends,  such  as 
the  one  now  under  consideration,  represented 
income,  and  in  justice  and  equity  properly  be- 
longed to  the  life  tenant.  The  reasoning  of 
the^e  cases  seems  to  us  far  more  cogent  and 
persuasive  than  anything  to  be  found  in  the 
^asea  which  favor  the  contrary  rule,  that  a 
stock  dividend,  such  as  was  made  to  the  trus- 
tees in  this  case,  is  an  apportionment  of  capital 
and  not  income.  It  is  impossible  to  read  the 
English  cases  without  being  impressed  with  the 
statement  of  the  judges,  so  often  repeated,  that 
tbey  found  great  difficulty  in  formulating  any 
principle  upon  which  the  decisions  rested.  An 
attempt  to  give  a  reason  for  the  rule  was  made 
in  one  of  the  more  recent  cases,  but  without 
much  success  Bproule  v.  Bouch,  L.  R.  29  Ch. 
Div.  688-653.  It  was  all  summed  up  in  the  end 
by  the  court  in  a  single  sentence,  "What  the 
company  says  is  income  shall  be  inconle,  and 
what  it  says  is  capital  shall  be  capital. "  This  is 
but  another  way  of  sayinir  that  whether  accu- 
mulated earnings  belong  to  the  life  tenant  or  the 
remainderman  depends  upon  the  action  of  the 
corporation,  and  that  the  property  rights  of 
such  parties  under  the  will  are  governed  bvthe 
mere  form  of  capitalization ;  that  the  majorfty  of 
a  board  of  directors  noay  give  them  to  one  or  the 
other  at  their  will.  While  such  a  rule  might 
have  the  merit  of  simplicity  and  convenience,  it 
ought  not  to  determme  the  property  rights  of 
parties  interested  in  the  corporate  property. 
That  a  testamentary  provision  of  this  charac- 
ter, for  the  benefit  of  both  the  life  tenant  and 
the  remainderman,  who  are  generally  the  near- 
est and  dearest  objects  of  the  testator's  bounty, 
can  in  this  way  be  voted  up  or  down,  increased 
or  diminished,  as  the  corporation  may  elect, 
and  that  such  action  precludes  the  courts  from 
looking  into  the  real  nature  and  substance  of 
the  transaction,  and  adjusting  the  rights  of  the 
parties  according  to  justice  and  equity,  is  a 
proposition  that  cannot  be  accepted.  The 
mere  adoption  by  the  corporation  of  a  resolu- 
tioD  cannot  change  accumulated  earnings  into 
capital,  as  between  the  life  tenant  and  remain- 
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derman.  When  questions  arise  under  a  will, 
between  parties  standing  in  such  relations  to 
each  other,  with  respect  to  the  right  to  accu- 
mulated earnings  upon  capital  stock,  the  courts 
must  determine  the  questions  for  themselves, 
according  to  the  nature  and  substance  of  the 
thing  which  the  corporation  has  assumed  to 
transfer  from  the  one  to  the  other,  and  they 
are  not  concluded  by  mere  names  or  forms. 
For  all  corporate  purposes  the  corporation  may 
doubtless  convert  earnings  into  capital,  when 
such  power  is  conferred  by  its  charter;  but, 
when  a  question  arises  between  life  tenants  and 
remaindermen  concerning  the  ownership  of 
the  earnings  thus  converted,  the  action  of  the 
corporation  will  not  conclude  the  courts. 

The  decision  of  the  learned  leferee  in  award- 
ing the  stock  dividend  to  the  life  tenants  as  earn- 
ings or  income,  and  in  refusing  to  charge  them 
with  the  premium  upon  the  bonds,  or  that  part 
of  it  that  has  disappeared  by  the  lapse  of  time, 
it  is  equitable  and  just,  and,  we  think,  is  sup- 
ported by  reason  and  authority. 

The  judgment  should  therefore  be  afflrmed, 
with  costs  to  all  parties  payable  out  of  the  in- 
come of  the  fund. 

All  concur. 


PEOPLE  of  the  State  of  New  York,  ex 
rel.  DELAWARE.  LACKAWANNA.  & 
WESTERN  RAILROAD  COMPANY. 
Appt., 

V, 

William  H.  CLAPP  et  al,  Bespts. 

060  N.  Y.  490.) 

The  ecMt  of  reprodnetioii  Is  the  proper 
tMMis  for  looal  taxation  of  a  railroad  un- 
der a  system  by  which  the  trancblse  and  personal 
property  are  assessable  at  the  principal  office  of 
the  corpcratlOD,  so  that  the  real  estate  alone  Is 
subject  to  assessment  by  the  local  authorities. 
(Vanru  J„  dissents,) 

(April  80, 1897.) 

APPEAL  by  relator  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
a  Special  Term  for  Livingston  County  dismiss- 
ing an  application  for  a  writ  of  certiorari  to 
review  an  assessment  of  relator^s  property  for 
taxation.     Beter^ed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rog^ers,  Locke,  &  MUbiirn,  for 
appellant : 

The  assessment  was  excessive.  The  method 
adopted  by  the  assessors  in  arriving  at  the 
value  of  the  real  estate  was  incorrect,  and  the 
results  were  necessarily  erroneous. 

Real  property  should  be  assessed  upon  esti- 
mates directly  made  as  to  its  value,  and  not 
upon  presumptions  figured  upon  intricate 
theories. 

People,  Manhattan  B.  Co.,  v.  Barker,  146 
N.  Y.  818. 


Note.— As  to  the  mode  of  assessment  of  rail- 
road property,  see  also  State  v.  VlrgriQla  &  T.  R. 
Co.  (Nev.)  86  L.  R.  A.  759. 

As  to  assessment  of  iotanffible  values,  see  Wells, 
F.  &  Co.'s  Bzpress  v.  Crawford  County  (Ark.)  87  L. 
R.  A.  an,  and  other  cases  cited  in  footnote  thereto. 
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The  rental  is  an  indivisible  tiling— not  so 
much  from  franchises,  and  so  much  from 
rolling  stock  and  plant,  and  so  much  for  land. 

Any  apportionment  which  either  the  asses- 
sors or  the  court  might  make  must  necessarily 
be  mere  guess  work. 

People,  Panama  R.  Co,,  v.  New  York  Tax 
Comrs.  104  N.  Y.  240;  People,  Manhattan  R, 
Co,.  V.  Barker,  146  N.  Y.  304. 

When  earnings  are  taxed  already  under  a 
separate  act  it  cannot  be  supposed  that  the 
legislature  intended  to  tax  them  again  propor- 
tionately in  every  tax  locality  in  the  state. 

People,  WesUm  U.  Teleg,  Co,,  v.  Dolan,  126 
N.  Y.  177,  12  L.  R.  A.  251. 

In  the  taxation  of  real  property  our  statutes 
do  not  seem  to  draw  any  distinction  between 
the  lands  of  natural  persons  and  those  owned 
by  corporations. 

The  corporation's  personal  properly  is 
reached  by  the  assessment  of  the  capital  stock, 
which  is  CO  be  assessed  at  its  actual  value  and 
taxed  in  the  same  manner  as  other  personal 
estate  of  the  town. 

People,  Manhattan  R.  Co.,  v.  Barker,  146 
N.  Y.  304. 

These  lands  were  illegally  assessed  to  the 
relator.  They  should  have  been  assessed  to 
the  owner,  the  New  York,  Lackawanna,  & 
Western  Railroad  Company.  That  company 
is  a  New  York  corporation. 

People,  Dunkirk  d  F,  R,  Co,,  v.  Cassitp,  46 
N.  Y.  46;  Buffalo  A  S,  L,  R,  Co,  v.  Erie 
County  Supers,  48  N.  Y.  101. 

MesiTS.  J.  B.  Adams  a[nd  G.  B.  Adams, 
for  respondent: 

The  assessment  in  question  was  properly 
made,  to  the  proper  party,  and  was  not  exces- 
sive or  disproportionate. 

People,  Delaware  d  W.  R.  Co.,  v.  Reid,  64 
Hun,  553;  People,  Buffalo  db  S,  L.  R.  Co.,  v. 
Fredericks,  48  Barb.  178,  Affirmed  in  48  N.  Y. 
70:  People,  Neio  York  Elev.  R.  Co.,  v.  New 
York  Tax  d  A.  Comrs.  19  Hun.  460,  Affirmed 
82  N.  Y.  459:  People,  Buffalo  <&  JS,  L.  R.  Co., 
V.  Barker,  48  N.  Y.  70;  People,  Wallkill  Val- 
ley R.  Co.,  V.  Keator,  86  Hun,  592:  People, 
Fitchburg  R,  Co,,  v.  Baren,  19  N.  Y.  S.  R. 
818;  People,  Rome,  W,  &  0.  R.  Co,,  v.  Hicks, 
40  Hun,  598,  Affirmed  105  N.  Y.  198; 
People,  Panama  R,  Co,,  v.  Neto  York  Tax 
Comrs  104  N.  Y.  246;  Pittsburgh,  C,  C.  cfc  i>t. 
L,  R.  Co,  V.  Backus,  154  U.  8.  429,  38  L.  ed. 
1087;  People,  Western  U,  TeUg,  Co.,  v.  Dolan, 
126  N.  Y.  178,  12  L.  R.  A.  251. 

The  compromise  upon  an  assessment  of  |800,- 
000  upon  the  offer  of  relator  should  be  treated  as 
conclusive  upon  relator  on  thequestion  of  value. 

Pet^ple,  Warren,  v.  Carter,  119  N.  Y.  557. 

The  conclusions  of  the  assessors  upon  con- 
flicting evidence  as  to  value  of  property  as- 
sessed are  not  reviewable  in  this  court. 

People,  Rome,  W.  &  0,  R,  Co.,  v.  ^a^pt, 
104  N.  Y.  877;  PeopU,  Rome,  W,  <fe  0,  R,  Co., 
V.  Hicks,  105  N.  Y.  198. 

The  assessment  in  question  does  not  include 
the  franchise  of  relator's  railroad,  and  does  not 
involve  any  double  taxation,  as  is  claimed  by 
the  appellant. 

People,  Buffalo  &  S,  L.  R.  Co.,  v.  Barker,  48 
N.  Y.  70;  PeopU  v.  Home  Ins,  Co.  92  N.  Y. 
328;  Home  Ins.  Co,  v.  PeopU,  134  U.  S.  594,  33 
L.  ed.  1025;  PeopU,  Pennsylvania  R,  Co.,  v. 
89  L.  R.  A. 


WempU,  138  N.  Y.  1,  19  L.  K.  A.  694;  People, 
Panama  R.  Co.,  v.  New  York  Tax  Comrs,  104 
N.  Y.  240. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  dismissed  the  writ  of  certi- 
orari granted  to  review  the  assessment  of  the 
relator's  real  estate  in  the  town  of  York  for  the 
year  1894.  The  property  assessed  was  about 
7^  miles  off  the  main  line  of  the  relator's  rail- 
road running  from  .Bingham ton  to  Buffalo, 
consisting  of  a  double  track,  with  about  three 
miles  of  side  track,  with  three  stations,  water 
tanks,  and  112  acres  of  land.  The  property 
was  assessed  at  $800,000.  A  reference  was  or- 
dered at  the  special  term  to  take  evidence  in 
regard  to  the  value  of  the  property  and  the  cor- 
rectness of  the  assessment.  The  special  term 
confirmed  the  action  of  the  assessors,  and  the 
order  was  affirmed  by  the  appellate  division. 

The  only  question  involved  in  this  appeal  ift 
whether  the  assessors  adopted  a  legal  method 
or  rule  for  ascertaining  the  value  of  the  prop- 
erty assessed.  It  is  claimed  that  they  adopted 
an  illegal  and  erroneous  principle  of  Valuation, 
and  the  assessment  made  is  the  result  of  such 
rule,  and  should,  therefore,  be  set  aside.  It 
must  be  borne  in  mind  that  all  the  assessors 
had  to  deal  with  is  the  real  estate  already  de- 
scribed. They  had  nothing  to  do  with  the 
personal  property,  which  is  assessed  at  the 
place  where  the  principal  office  of  the  corpora- 
tion is.  Laws  1857.  chap.  456,  §  3.  They 
have  nothing  to  do  with  the  value  of  the  fran- 
chises of  a  corporation,  since  they  are  now 
taxed  under  another  law.  Laws  1881,  chap. 
861,  §  8.  The  method  of  arriving  at  the  value 
of  the  real  estate  of  the  relator  for  the  purpose 
of  taxation  which  was  adopted  by  the  assessors 
is  thus  stated  by  them  in  their  return  to  the 
writ  of  certiorari:  "Infixing  upon  the  sum 
at  which  the  real  property  was  assessed,  we 
considered  the  same,  not  as  a  separate  piece  of 
real  estate  standing  alone,  but  as  a  part  of  the 
extensive  and  valuable  system  of  railroads 
leased  and  occupied  by  said  relator,  extending 
from  the  city  of  Binghamton  to  the  city  of 
Buffalo,  and  as  a  part  of  the  extensive  and 
valuable  system  of  railroads  operated  by  the 
relator,  and  based  our  said  assessment  thereof 
upon  the  cost,  rentals,  and  earnings  of  said 
railroad  as  shown  by  the  annual  report  of 
said  relator  to  the  board  of  railroad  commis- 
sioners of  the  state  of  New  York."  The  valua- 
tion WAS  based  upon  the  "cost,  rentals,  and 
earnings  of  said  railroad."  The  relator  gave 
proof,  which  is  uncontradicted,  vrith  respect 
to  the  cost  of  reproducing  these  7i  miles  of 
railroad  with  the  tracks,  roadbed,  tanks,  and 
buildings;  and  their  total  cost  is  materially 
less  than  the  sum  at  which  the  assessors  fixed 
the  value.  It  is  difficult  to  formulate  from  the 
adjudged  cases  any  general  rule  or  principle 
applicable  in  all  cases  to  the  valuation  of  the 
real  estate  of  a  railroad  for  the  purpose  of 
taxation.  Cases  may  be  found  in  the  Federal 
courts  containing  .strong  expressions  of  opinion 
in  favor  of  the  rule  adopted  by  the  assessors. 
But  these  were  cases  involving  the  validity  of 
state  laws  providing  for  the  assessment  of  all 
the  property  of  railroads  within  the  state,  real, 
personal,  and  mixed,  including  franchises,  and 
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the  statute  pointed  out  in  terms  the  mode  of 
assessment,  which  in  some  respects  included 
the  methods  adopted  in  this  case.  PitUburg, 
C,  C.  &  St,  L.  R.  Co.  V.  Backys,  154  U.  8.  421, 
38  L.  ed.  1031;  Western  XT.  Teleg.  Co,  v.  Tag- 
gart,  168  U.  S  1.  41  L.  ed.  49.  Where  the  as- 
sessors have  jurisdiction  over  all  the  property 
of  the  corporation  within  the  state,  whether  it 
be  real  estate,  capital  stock,  or  franchises,  they 
may  deal  with  every  element  of  value  that  con- 
stitutes property  of  the  corporation,  or  enters 
into  its  earning  or  producing;  capacity.  But 
in  most  cases  in  this  state  the  assessors  have 
jurisdiction  only  over  a  part  of  the  corporate 
property;  that  is,  the  real  estate.  The  cost  of 
a  railroad  twenty-five  years  ago  must  be  largely 
increased  at  the  present  time  by  betterments 
and  repairs,  and  the  sum  which  represents 
such  cost  and  repairs  may  not  indicate  the 
present  value  of  Che  property.  The  earnings 
of  a  railroad  include  the  earnings  of  the  per- 
sonal property  as  well  as  the  real  estate.  It  in- 
cludes the  use  of  its  f ranch rses;  and  the  profits 
of  operation  may,  in  many  cases,  be  attributed 
to  the  skill  or  ability  of  the  management.  The 
rentals  grow  out  of  all  real  and  personal  estate 
and  franchises.  It  is  simply  impossible  to  ap 
portion  the  rentals  or  eamin/rs,  and  credit  the 
just  proportion  to  real  estate,  to  personal  prop- 
erty, and  to  franchises.  To  ascertain  the 
rental  per  mile,  and  then  capitalize  that  sum  at 
6  per  cent  in  order  to  ascertain  the  value  per 
mile,  as  seems  to  have  been  done  in  this  case, 
would  include  the  use  of  real  and  personal 
property  and  corporate  franchises,  and  such  a 
rule  for  the  assessment  of  real  estate  alone  is 
misleading  and  wholly  unreliable.  The  cost 
of  reproducing  these  7  miles  of  railroad  seems 
to  us  to  be  the  just  and  reasonable  rule  of 
valuation.  There  is  no  reason  that  we  can 
perceive  for  assessing  this  property  at  a  greater 
sum  than  the  cost  of  replacement.  It  may 
not  in  every  case  be  worth  what  it  would  cost 
to  reproduce  it.  That  would  depend  upon  the 
income  or  earning  capacity  of  the  road  after  it 
is  built.  But  this  is  the  case  of  a  paying  rail- 
road, and,  when  valued  at  what  it  would  cost 
to  procure  the  land,  construct  the  roadbed,  put 
down  the  ties  and  rails,  and  erect  the  buildings 
and  other  structures,  all  new,  it  is  difficult  to 
see  any  ground  for  assessing  it  at  a  larger  sum. 
The  intricate  theory  of  valuation  upon  which 
the  assessors  proceeded  included  so  many  ele- 
ments foreign  to  the  value  of  the  real  estate 
that  it  cannot  be  approved.  The  assessors  are 
not  bound  by  the  estimate  of  the  cost  of  repro- 
duction given  by  the  railroad  or  its  agents. 
They  may  inquire  into  that  question  them- 
selves, and  in  their  own  way,  but  they  have  no 
right  to  disregard  uncontradicted  proof.  It 
may,  in  any  case,  be  competent  to  consider  all 
the  elements  of  value  that  they  have  considered 
in  this  case,  but  in  the  end,  when  they  come  to 
make  their  decision  as  to  value,  for  the  pur- 
pose of  taxation,  it  may  properly  be  much  less, 
but  can  never  exceed  the  actual  cost  of  pro- 
ducing the  property  in  the  condition  in  which 
it  is  found  by  the  assessors  at  the  time  of  mak 
ing  the  assessment.  Such  a  rule  of  valuation 
is  reasonable  and  possible.  But  to  ascertain 
the  value  of  a  few  miles  of  railroad  in  a 
country  town  upon  a  complex  theory  based 
upon  the  income  or  rentals  of  200  miles  in  this 
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state  of  an  intricate  railroad  system  extending 
into  other  states,  is  impracticable,  and,  if  per- 
mitted, would,  in  many  cases,  result  in  injus- 
tice. An  assessment  based  upon  the  cost  of 
reproduction  eliminates  from  the  question  all 
extraneous  elements,  and  at  the  same  time  sub- 
jects railroad  property  to  its  just  share  of  the 
public  burdens.  People,  Manhattan  R.  Co.,  v. 
Barker,  146  NY.  813;  People,  Panama  R,  Co., 
V.  ^^elo  York  Tax  Comrs.  104  N.  Y.  240. 

An  assessment  of  the  portion  of  the  real  es- 
tate of  a  railroad  which  is  within  the  town, 
and  subject  to  the  jurisdiction  of  the  assessors, 
upon  the  basis  of  Ibe  income  or  profits  of  the 
whole  system  of  which  it  is  a  part,  must  neces- 
sarily include  the  use  of  franchises  and  per- 
sonal property  which  are  otherwise  assessed, 
and  hence  such  a  principle  of  valuation  must, 
in  some  measure  at  least,  impose  double  taxa- 
tion. It  is  doubtless  within  the  power  of  the 
state  to  authorize  such  a  method  of  as-sessment^ 
but  it  has  not  attempted  to  exercise  such  a  power. 
The  real  estate,  the  personal  property,  and  the 
business  and  franchises  are  taxable  under  dif- 
ferent statutes,  and  these  three  elements  into 
which  the  corporate  property  is  divided  should 
not  be  commingled  when  it  is  reasonably  pos- 
sible to  avoid  it.  When  there  is  no  question 
before  the  assessors  save  the  value  of  that  part 
of  the  real  estate  of  a  railroad  which  is  within 
the  town,  the  cost  of  replacing  it  will  ordinar- 
ily furnish  a  just  measure  of  valuation.  The 
principle  of  assessing  a  few  miles  of  railroad  in 
a  town  according  to  the  relations  which  it  is 
supposed  to  bear  to  the  whole  of  a  vast  and  in- 
tricate system,  or  to  the  income  or  earning - 
power  of  the  entire  system,  draws  into  the  cal- 
culation so  many  elements  that  the  process  be- 
comes too  complex  and  difficult  for  even  an 
expert.  It  is  no  disparagement  of  the  capacity 
and  intelligence  of  the  average  assessor  to  say 
that  it  would  present  to  him  a  problem  in- 
capable of  accurate  solution,  and  a  rule  of 
action  in  the  performance  of  his  official  duty 
impossible  in  practice.  The  process  virtually 
requires  the  assessors  to  assign  to  each  mile  of 
railroad  its  proportionate  share  of  the  income 
of  the  entire  system,  and  estimate  the  value  of 
the  real  estate  upon  that  basis.  That  such  a 
principle  of  valuation  is  misleading  and  im- 
possible of  application  with  any  approach  to 
justice  or  accuracy  is  sufficiently  shown  by 
what  appears  in  this  record.  The  learned 
referee,  upon  whose  report  the  assessment 
was  confirmed,  resorted  in  his  opinion  to 
a  calculation  to  show  the  annual  rental 
of  the  whole  road  per  mile,  and  then  cap- 
italized that  sum  at  6  per  cent,  which 
produced  a  result  much  larger  even  than  that 
found  by  the  assessors.  He  then  suggests 
that  an  allowance  should  be  made  for  a  por- 
tion of  that  rental,  since  it  was  to  be  credited 
to  the  use  of  terminal  and  other  property  not 
embraced  in  the  specific  7i  miles  of  railroad, 
and  he  then  proceeds  to  reduce  bis  figures  to 
correspond  with  those  of  the  assessors.  This 
shows  that  the  theory  adopted,  in  order  to 
work  at  all,  had  to  be  supplemented  in  the  end 
by  an  arbitrary  allowance  for  income  that  the 
particular  property  in  question  had  no  share  in 
producing.  It  is  supposed  that  certain  cases 
in  this  court,  of  which  the  case  of  People, 
Buffalo  d  S.  L.  R,  Co.,  v.  Barker,  48  N.Y.  70, 
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•is  a  leading  one,  sanctioned  this  rule  of  valua- 
tion. We  think  not.  Many  of  these  decisions 
"were  made  before  the  passage  of  the  act  of 
1881,  imposing  taxes  on  the  franchises  and 
business  of  a  corporation,  and  they  doubtless 
contain  some  remarks  in  regard  to  the  earniogs 
and  profits  of  the  corporate  business  as  the 
basis  for  the  valuation  of  the  real  estate  that 
would  not  be  strictly  accurate  if  made  now. 
In  so  far  as  they  hold  that  the  real  estate  of  a 
railroad  in  a  town  is  not  to  be  assessed  as  an 
isolated  piece  of  land,  but  with  reference  to  its 
position  as  part  of  a  line  of  railroad  with  all 
Its  incidents,  includiDgtheb'usiness  and  profits 
to  be  derived  therefrom,  they  are  doubtless 
correct.  The  property  in  question  would  be 
worth  practically  nothing  except  for  its  posi- 
tion as  part  of  a  railroad  system.  It  has  a 
value  as  part  of  the  whole  property,  and  prac- 
ticallv  no  value  when  detached  or  severed  from 
it.  ]^ut  the  question  still  remains.  What  is  the 
reasonable  and  practical  method  of  estimating 
that  value?  Is  it  by  an  intricate  calculation  of 
the  rentals,  earnings,  or  profits  per  mile  capi- 
talized, and  then  followed  by  arbitrary  deduc- 
tions on  account  of  the  greater  earning  capacity 
of  some  parts  of  the  property  over  other  parts, 
or  is  it  the  cost  of  reproducing  the  same  part 
of  the  railroad?  The  assessors  have  to  deal 
with  actual,  visible,  tangible  property.  A 
railroad  may  possess  things  intangible,  as 
privileges  or  franchises  of  great  value,  and  that 
'are  very  important  elements  in  its  earning  ca- 
pacity; but  the  assessors  have  no  power  to  in- 
clude them  in  the  valuation  of  real  estate,  and 
any  method  of  valuation  which  includes  them 
as  a  part  of  the  real  estate  is  erroneous.  The 
assessment  of  the  real  estate  upon  a  basis  of 
profits  or  income  of  the  whole  railroad  must 
necessarily  attribute  to  the  real  estate  a  value 
which  should  be  shared  with  the  personal  prop- 
•erty  and  franchises.  This  objection  is  obviated 
when  the  real  estate  is  assessed  as  such,  and  at 
a  valuation  not  to  exceed  the  sum  at  which  it 
could  then  be  produced  in  its  existing  condition. 
Of  course,  the  valuation  will  var^  in  each  local- 
ity according  to  circumstances,  as  the  cost  will 
vary.  In  some  localities  the  property  may 
have  increased  in  value  from  natural  causes, 
and  in  others  it  may  have  depreciated:  but 
these  inequalities  are  practically  eliminated 
when  in  each  locality  the  real  estate  is  valued 
iiccording  to  the  cost  of  reproduction.  Where 
the  real  estate  alone  is  to  be  valued  without 
reference  to  the  personal  property  or  fran- 
chises, this  method  will  secure  the  nearest  ap- 
proach to  justice,  and  it  can  be  applied  with 
-something  like  substantial  accuracy.  When 
all  the  property  and  every  element  of  value 
may  be  included  in  the  assessment,  as  was  con- 
templated by  the  statutes  which  were  con- 
sidered in  the  cases  referred  to  in  the  Federal 
court,  the  assessment  may  require  the  applica- 
tion of  a  different  principle. 

The  order  of  the  Appellate  Division  and  of  the 
Special  Term  should  he  revised,  and  the  pro 
ceedings  remanded  to  the  assessors  for  further 
action. 

All  concur,  except  VaAii,  J.,  dissenting, 
and  Andrews,  Ch.  J.,  taking  no  part. 
W  L.  R.  A. 


Louis  E.   B0MEI8LER,  Exr.,  etc.,  of  Salva- 
tore  Cantoni,  Deceased,  Appt,, 

V. 

Elsa  FORSTER.  Bespt, 
a64  N.  Y.  229.) 

1.  An  available  leg^al  defense'  to  a 
pending^  action  at  law  wbich  is  furnished 
by  a  valid  release  will  not  prevent  equitable  re- 
lief in  favor  of  the  defendant  when  the  trial  of 
the  action  at  law  might  affect  bis  reputation  and 
character  In  the  community  by  reason  of  charges 
and  revelations  as  to  his  past  conduct,  whether 
real  or  fabricated,  on  which  the  action  was 
based. 

8.  An  ii^nnetion  against  aetions  on 
claims  for  which  a  valid  release  hae 
been  made  may  be  granted  when  the  trial  at 
law  might  affect  the  reputation  and  character  of 
the  defendant  in  the  community  because  of 
charges  and  revelations  as  to  his  past  conduct, 
whether  real  or  fabricated,  on  which  the  claims 
were  based. 

8.  Speeiflc  performance  of  an  air>«e- 
ment  not  to  harass  a  person  by  suits 
upon  claims  which  are  thereby  released  may 
be  enforced  when  a  defense  of  the  actions  at  law 
would  not  be  an  adequate  remedy,  because  the 
actions,  although  unsuccessful,  might  damage 
bis  reputation  by  the  charges  on  which  they  were 
based. 

4.  Evidence  of  the  condnct  oonstitut- 
ing  plaintitPs  cause  of  action  is  not  ad- 
missible in  a  suit  by  defendant  to  enforce  specific 
performance  of  a  contract  of  plaintiff  to  release 
the  cause  of  action  and  refrain  from  bringing 
suit  upon  it. 

(November  28, 1897.) 

APPEAL  by  plain tiflf  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court.  First  Department,  reversing  a  judgment 
of  a  Special  Term  of  the  Superior  Court  of  the 
Citv  of  New  York  in  favor  of  plaintiff  in  an 
action  brought  to  enjoin  defendant  from  vio- 
lating a  contract  not  to  bring  suit  on  an  alleged 
claim  against  plaintiff's  testator,     lieversed. 

The  lacts  are  stated  in  the  opinion. 

Messrs.  William  B.  Hornblower  and 
Louis  E.  Bomeisler,   for  ap|)e]]ant: 

The  order  of  the  appellate  division  reversing 
the  judgment  and  the  judgment  entered  thereon 
do  not  state  that  the  reversal  is  made  upon  the 
facts. 

In  order  to  sustain  the  reversal,  therefore,  it 
must  be  shown  that  an  error  of  law  was  com- 
mitted by  the  trial  judge,  and  the  disputed 
facts  as  found  by  him  must  be  taken  as  cor- 
rect. 

N.  Y.  Code  Civ.  Proc.  §  1388;  Cudahy  ▼. 
Wiinehart,  133  N.  Y.  248;  Re  Laudy,  148  N. 
Y.  408. 

The  appellate  division  erred  in  holding  that 
there  was  an  adequate  remedy  at  law,  and  that 
the  plaintiff  was  not  entitled  to  equitable  re- 
lief. 

Note.— As  to  the  power  of  a  court  of  equity  to 
protect  personal  rights,  see  iwtt  to  Gbappell  v. 
Stewart  (Md.)87  L.  B.  A.  788. 
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A  party  who  has  twice  bought  bis  peace, 
and  has  obtained  a  general  release,  and  a  aub 
sequent  ratification  of  the  release,  is  entitled 
to  protect  himself  from  further  harassing  and 
annoying  litigation  by  an  agreement;  and  if  be 
is  entitled  to  protect  himself  by  an  agreement, 
he  must  certainly  be  entitled  to  a  specific  per- 
formance of  that  agreement  in  equity,  and  to 
an  injunction,  or  else  the  agreement  becomes 
nugatory. 

(Jantoniy.  Forster,  146  N.  Y.  405. 

An  agreement  not  to  sue  will  be  specifically 
enforced  by  injunction. 

Wilwn  V.  Wilson,  1  H.  L.  Cas.  638;  Sanders 
V.  Rodfoay,  22  L.  J.  Ch.  N.  S.  230;  PhiUips  v. 
Berger,  2  Barb.  608,  Affirmed  8  Barb.  527; 
Sampson  v.  Wood,  10  Abb.  Pr.  N.  8.  223.  note; 
Carpenter  v.  Keating,  10  Abb.  Pr.  N.  8.  223; 
Beach,  Inj.  1895  ed.  g  567;  Baker  y.  Hawkins, 
14  R.  I.  369;  Wright  v.  Fleming,  76  N.  Y.  517; 
Deen  v.  Milne,  118  N.  Y.  803;  Waterman, 
^pec.  Perf.  g  107  and  cases  cited. 

In  general,  a  negative  covenant  or  agree- 
ment will  be  enforced  by  injunction. 

Waterman,  Spec.  Perf.  §  109;  Diamond 
Match  Co,  V.  BodHir,  106  N.  Y.  473.  60  Am. 
Bep.  464;  Boardman  v.  Lake  Shore  d  M.  S.  R. 
Co.  84  N.  Y.  157;  Joy  v.  St.  Louis,  138  U.  8. 
1,  34  L.  ed.  843;  Pom.  Spec.  Perf.  2d  ed. 
§25. 

Remedy  by  specific  performance  will  always 
be  granted,  not  only  as  to  contracts  relating  to 
Teal  property,  but  as  to  contracts  relating  to 
personal  property  or  choses  in  action,  where 
the  injury  caused  by  a  breach  cannot  ade- 
quately be  compensated  by  damages  in  an  ac- 
tion at  law. 

Withy  V.  CoUU,  1  Sim.  &  Stu.  174;  Adderley 
^.  Dixon,  1  Sim.  &  Stu.  607;  Wright  v.  Bell, 
Dan.  Exch.  Rep.  95;  Buxton  v.  Lister,  3  Atk. 
383;  BaU  v.  C(Mgs,  1  Bro.  P  C.  140:  Diamond 
Match  Go.  V.  SSnier,  106  N.  Y.  473,  60  Am. 
Hep.  464;  Johnson  v.  Brooks,  93  N.  Y.  337; 
Williams  v.  Montgomery,  148  N.  Y.  519;  Cas- 
tariano  v.  Dupe,  145  N.  Y.  250. 

Equity  will  restrain  a  vexatious  and  harass- 
ing law  suit  brought  in  bad  faith. 

2  Story,  Eq  Jur.  13th  ed.  211;  Dawkins  v. 
Prince  Edward,  L.  R.  1  Q.  B.  Dlv.  499;  Costro 
V.  Murray,  L.  R.  10  Exch.  213:  H^orfolk  <&  N. 
B.  Hosiery  Co.  v.  Arnold,  143  N.  Y. .  265; 
Jacobs  V.  Baven,  80  L.  T.  N.  8.  366;  Bushby 
V.  Munday,  6  Madd.  297;  CatTon  Iron  Co. 
V.  Madaren,  5  H.  L.  Cas.  437;  Edmunds  v. 
Ally.  Cen.  47  L.  J.  Ch.  N.  8.  845;  Vail  v. 
Knapp,  49  Barb.  300;  Kittle  v.  Kittle,  8  Daly, 
72;  OnJUn  v.  Hamlin,  62  How.  Pr.  284;  Filld 
V.  Boldrook,  3  Abb.  Pr.  377;  White  v.  Oaxton 
Bookbinding  Go.  10  N.  Y.  Civ.  Proc.  Rep.  150; 
Keyser  v.  Biee,  47  Md.  203,  28  Am.  Rep.  448; 
D^n  V.  Foster,  4  Allen,  645;  Dinsmore  v. 
Hfiresheimer,  32  Hun,  204. 

Defendant  ratified  her  said  agreement  and 
release  by  retaining  the  |6,000  consideration 
therefor.  Having  elected  to  affirm  the  same, 
she  is  now  estop]::^  from  attacking  it. 

Grans  v.  Hunter.  28  N.  Y.  389:  Pullman  v. 
Alley,  53  N.  Y.  688;  Gobb  v.  Batfleld,  46  N.  Y. 
583;  Lindsley  v.  Ferguson,  49  N.  Y.  623;  Schif- 
fir  ▼.  DieU,  83  N.  Y.  807;  Oould  v.  Cayuga 
County  Nat.  Bank,  86  N.  Y.  82;  AUerton  v. 
AUertan,  60  N.  Y.  670;  Baird  v.  Nt^jo  York,  96 
N.  Y.  598;  Strong  v.  Strong,  102  N.  Y.  69;  Ore- 
^  L.R  A. 


gon  P.  n.  Co.  V.  Forre^f,  128  N.  Y.  91;  Pryor 
V.  Foster,  130  N.  Y.  171;  Tallinger  v.  Mande- 
viUe,  113  N.  Y.  427. 

Equity  favors  compromise  agreements,  and 
will  enforce  them  whenever  possible. 

Munro  v.  Alaire.  2  Cai.  327;  SeUiek  v.  Ad- 
dams.  15  Johns.  197;  Shepard  v.  Byers,  15 
Johns.  497;  Jackson,  Ed9on,  v.  Oager,  5  Cow. 
387;  Davis  v.  Townsend,  10  Barb.  833;  Vos- 
burgh  v.  Teator,  32  N.  Y.  561;  Crans  v.  Huti- 
ter,  28  N.  Y.  389;  Ghamplin  v.  Laytin,  18 
Wend.  407.  31  Am.  Dec.  3»2;  Jacobs  v.  Mo- 
range,  47  N.  Y.  57;  Wehrum  v.  Kuhn,  61  N. 
Y.  623;  2ktne  v.  Zane,  6  Munf.  406;  Taylor  v. 
Patrick,  1  Bibb,  168;  Gawde  v.  M'Ktlrey,  Ad- 
dison (Pa.)  56;  Okeson  v.  Barclay,  2  Penr.  & 
W.  531;  Chamberlain  v.  M'Clurg,  8  Watts  «fc 
8.  31;  Norfolk  <g  JV:  5.  Hosiery  Co.  v.  Arnold, 
143  N.  Y.  269. 

The  defendant  in  a  coutt  of  record  is  not 
bound  to  avail  himself,  by  way  of  counterclaim, 
of  an  independent  cause  of  action  existing  in 
his  favor  against  plaintiff.  The  rule  in  this 
respect  was  not  changed  by  the  Code. 

Brown  V.  Gallaudet,  80  K.  Y.  417;  Davidson 
V.  Alfaro,  80  N.  Y.  662. 

It  is  no  defense  here  that  an  Rction  is  pend- 
ing by  defendant  against  plaintiff,  and  that  he 
could  set  up  his  claim  as  a  counterclaim  in 
such  action. 

Gillespie  v.  Torrance,  25  W.  Y.  306.  82  Am. 
Dec  355;  Siemon  v.  Schurck,  29  N.  Y.  598; 
Brown  v.  Gallaudet,  80  N.  Y.  418;  Ruppert  v. 
Haug,  87  N.  Y.  141;  Lignot  v.  Bedding,  4  E. 
D.  Smith,  286;  Barth  v.  Burt,  17  Abb.  Pr. 
849;  Halsey  v.  Carter,  1  Duer,  667;  Wefch  v. 
Hazelton,  14  How.  Pr.  97;  Ins'ee  v.  Hkmpton, 
8  Hun.  230. 

Mr.  Samuel  H.  Randall,  for  respondent: 

The  appellate  division,  "reviewing  all  ques- 
tions of  fact  and  law,"  determined  that  the 
plaintiff  did  not  establish  a  cause  of  action  en- 
titling him  to  the  relief  That  he  demanded. 

It  bad  ample  power  to  either  award  a  new 
trial  or  grant  judgment  absolute,  dismissing 
the  complaint  upon  the  merits  with  costs! 
And  its  action  and  judgment  were  not  erro- 
neous. 

Code  Civ.  Proc.  §  1022,  as  amended  by  Laws 
1894,  chap.  688;  Billings  v.  BusseU,  10!  N.  Y. 
226;  Cudahy  v.  Wiinehnrt,  13:i  N.  Y.  248. 

The  court  will  not  restrain  an  action  at  law 
when  the  question  is  the  same  at  law  and  in 
equity. 

McUenry  v.  Jewett,  90  N.  Y.  58;  Wallack  v. 
Society  for  Beformation  of  Juvenile  Delin- 
quents,  67  N.  Y.  23;  People  v.  Wasson,  64  N. 
Y.  170;  Wolfe  v.  Burke,  56  N.  Y.  115;  Savage 
V.  Allen,  54  N.  Y.  458;  StuU  v.  WestfaU,  26 
Hun,  1;  Blaine  v.  Brady,  64  Md.  373;  Pull- 
man Palace  Car  Co.  v.  Central  Transp.  Co.  34 
Fed.  Rep.  357;  Freeman  v.  Carpenter,  147 
Mass.  23;  George  Woods  Co.  v.  Storer,  144 
Mass.  399;  MerchanU^  Nat.  Bank  v.  Movlton, 
143  Mass.  548;  OnktiUe  Go.  v.  Double- Pointed 
Tack  Co,  105  N.  Y.  658;  Jackson  v.  Bunnell, 
113  N.  Y.  216;  Denny  v.  Denny,  118  Ind.  22; 
Travis  v.  Ixmry  (Pa.)  7  Cent.  Rep.  553:  Will- 
ard,  Eq.  Jur.  ed.  1889,  p.  49,  note  1;  Knox  v. 
Smith,  46  U.  S.  4  How.  298.  11  L.  ed.  988. 

The  appellate  division  did  not  err  in  deter- 
mining the  plaintiff  was  not  entitled  to  any 
judgment  in  this  action. 
16 
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This  court  may  not  review  the  disA^tion  of 
the  appellate  division  in  reversing  the  judg- 
ment with  judgment  absolute  for  defendant. 
Such  a  decree  is  not  a  matter  of  right  even 
though  the  contract  be  proved. 

Willard,  Eq.  Jur.  ed.  1889.  p.  268,  notes  8, 
B,  C,  and  cases  cited ;  Stevens  v.  Cometoek,  109 
N.  Y.  656;  Tiffln  v.  Shawhan,  48  Ohio  8t.  178; 
Herren  v.  Rich,  95  N.  C.  500;  Seymour  v.  De- 
lancey,  6  Johns.  Ch.  232;  Pennsylvania  Goal 
Co,  V.  Delaware  dh  H,  Canal  Co.  31  N.  Y.  91; 
Peters  v.  Delaplaine,  49  N.  Y.  862;  Hamilton 
V.  Harvey,  121  111.  469;  McGomas  v.  Easley,  21 
Gratt.  23;  Mvrd/eldt  v.  New  York,  W,  8.  db  B. 
R.  Co.  102  N.  Y.  703;  Eckstein  v.  Downing,  64 
N.  H.  248. 

A  decree  for  a  specific  performance' will  not 
be  granted  upon  uncorroborated  evidence  of 
the  complainant,  or  of  a  single  witness,  when  a 
defendant  denies  the  making  of  the  agreement 
sought  to  be  enforced. 

McMoniale  v.  McMonigle,  42  N.  J.  Eq.'64; 
Stem  V.  Nysonger,  69  Iowa,  512;  Magee  v.  Mc- 
Afanvs,  70  Cal.  558;  Byrne  v.  Bomaine,  2  Edw. 
Ch.  445;  Harris  v.  Kftickerbaektr,  5  Wend. 
688;  Losee  v.  Morey,  57  Barb.  561;  Hinckley  v. 
Smith,  51  N.  Y.  21;  Veth  v.  Gierth,  92  Mo.  97; 
Eolthouse  V.  Rynd  (Pa.)  11  Cent.  Rep.  157. 

Where  it  is  impossible  for  the  court  to  make 
out  what  the  contract  was  this  is  a  very  good 
reason  for  not  undertaking  to  enforce  such  an 
agreement. 

Repeiti  v.  Maisak,  6  Mackey.  866. 

Equity  will  withhold  its  aid  if  the  agreement 
is  unfair,  unreasonable,  or  unduly  obtained  or 
unconscionable,  and  where  the  consideration  is 
grosslv  inadequate:  and  the  probabilities  must 
be  taken  into  consideration  in  determining 
whether  specific  performance  of  an  alleged 
contract  will  be  decreed. 

Harrison  v.  Polar  Star  Lodge,  No.  652,  116 
111.  279;  Throckmorton  v.  Davidson,  68  Iowa, 
643;  Warren  v.  Halh  41  Hun.  466;  Kelly  v. 
Kendall,  118  111.  650;  Biggins  v.  Butler,  78  Me. 
624;  Green  v.  Begole,  70  Mich.  602:  Jones  v. 
Babbitt,  66  Barb.  611;  King  v.  Knapp,  59  N. 
Y.  462;  Shakespeare  v.  MarJcham,  72  N.  Y. 
400;  Livingston  v.  Peru  Iron  Co.  2  Pai^e,  890. 

The  injunction  was  obtained  by  plaintiff's 
counsel  imposing  on  the  court  statements 
which  had  no  foundation  in  truth,  and  which 
they  didn't  dare  to  attempt  to  prove  upon  the 
trial. 

Banks  V.  AmeHcan  Tract  Soc.  4  Sandf.  Ch. 
488;  Code  Civ.  Proc.  §^  603,  604;  Mergan  v. 
Binghamton,  102  N.  Y.  500;  Tift  v.  Dougherty 
County,  74  Ga.  340;  Blaine  v.  Brady,  64  Md. 
878;  TroxeU  v.  Haynes,  5  Daly,  889. 

Gray*  J.,  delivered  the  opinion  of  the  court: 
The  plaintiff's  testator  sought  in  this  action 
to  obtain  a  decree  which  should  restrain  the 
defendant  from  prosecuting  an  action  at  law 
then  pending  in  the  superior  court  of  the  city 
of  New  Y'ork,  wherein  she  was  the  plaintiff 
and  he  was  the  defendant,  or  from  bringing 
any  other  action  for  the  same  cause,  and  which 
should  compel  her  specifically  to  perform  her 
agreement  not  to  haraps  the  plaintiff  by  suits 
upon  any  claims  of  the  nature  of  those  described 
in  her  complaint.  It  appears  that  prior  to 
May  21,  1892,  the  defendant  had  charged  that 
Canton i  was  the  father  of  certain  of  her  chil- 
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dren;  that  he  had  promised  to  marry  her,  and 
that  they  had  lived  together  as  man  and  wife; 
that  be  had  promised  to  pay  her  sums  of 
money,  and  to  make  a  substantial  provision 
for  her  in  case  of  his  death;  and  also,  that  she 
had  rendered  services  to  him  as  his  house- 
keeper for  the  period  of  about  seven  years. 
Upon  claims  of  this  nature,  she  had  threatened 
to  sue  him.  On  the  date  above  mentioned,, 
she  executed  an  instrument  whereby  she  re- 
leased Cantoni  from  all  claims  and  demands 
that  she  had  or  might  have  against  him,  and 
particularly  from  claims  based  upon  her  charge 
that  he  was  the  father  of  her  children.  A  few 
days  later,  however,  an  action  was  commenced 
in  her  name  against  Cantoni,  to  recover  the 
sum  of  $250,000,  on  substantially  the  same 
claims.  Thereupon,  and  on  June  2,  1^92.  a 
further  settlement  was  made  between  them; 
and  at  that  time,  after  swearing,  in  the  form 
of  an  affidavit,  to  the  effect  that  her  previous 
release  was  freely  and  consciously  made,  that 
her  charges  against  Cantoni  were  false,  and 
that  she  had  no  claims  against  him,  she  orally 
agreed,  in  consideration  of  $6,000,  to  discon- 
tinue the  then  pending  action,  to  relinquish  all 
claims  she  might  have,  and  that  she  would 
*'not  thereafter  in  any  manner  communicate 
with,  harass,  or  annoy  the  plaintiff  by  suing 
him  at  law  or  in  equity,  in  person,  by  pro- 
curement, or  otherwise,  by  virtue  of  any 
claims  she  might  have,"  etc.  Two  years  later 
the  action  which  is  now  sought  to  l)e  enjoined 
was  commenced  by  her,  upon  substantially  the 
old  claims,  to  recover  damages  in  the  sum  of 
$175,000.  The  making  of  the  release  of  May 
21.  1892,  and  of  the  agreement  of  June  2, 1892, 
above  mentioned,  were  decided  to  be  proved 
by  the  trial  judge.  His  decision  was  in  the 
form  of  a  concise  statement  of  the  grounda 
upon  which  the  issues  were  decided  (§  1022  of 
the  Code);  and,  upon  the  issue  made  as  to  the 
validity  of  the  release  and  agreement,  he  de- 
cided that  they  were  upon  a  valuable  consid- 
eration voluntarily  and  intelligently  entered 
into,  and  not  the  result  of  any  fraudulent 
practices  or  coercion.  The  decree  of  the  court 
at  special  term  awarded  to  the  plaintiff  the' 
equitable  relief  demanded;  but,  upon  appeal, 
the  appellate  division  ordered  its  reversal, 
and.  that  judgment  should  be  entered  for  the 
defendant,  dismissing  the  complaint  upon  the 
merits. 

The  order  is  silent  as  to  the  grounds  for 
the  reversal  or  upon  which  judgment  is  given 
for  the  defendant  Authonty  is  conferr^  by 
g  1022  of  the  Code  of  Civil  Procedure  upon 
the  appellate  division  to  review  all  questions  of 
fact  and  of  law  upon  an  appeal  from  a  judg- 
ment upon  a  decision  which  does  not  state 
separately  the  facts  found,  and  to  grant  te 
either  party  the  judgment  which  the  facts  war- 
rant. Where  the  appellate  division,  as  here, 
upon  reversing  a  judgment,  grants  a  judgment 
upon  the  merits  to  the  appealing  party,  it  might 
seem  as  though  the  case  came  l^fore'this  court, 
upon  an  appeal,  upon  its  questions  of  fact  as 
well  as  of  law.  despite  the  absence  of  any  state- 
ment in  the  body  of  the  order  that  the  reversal 
and  direction  for  judgment  were  upon  the 
facts.  But  we  are  not  disposed  to  believe  that 
the  legislature  intended  any  exception  to  the 
provisions  of  §  1888,  which  require  the  pre- 
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sumption  at  our  hands  that  a  reversal  was  not 
upon  a  question  of  fact,  unless  the  contrary 
clearly  appears  in  the  body  of  the  judgment 
or  order  appealed  from.  That  contains  the 
only  explicit  authority  for  the  review  by  this 
court  of  the  questions  of  fact  in  such  a  case. 
That  section  and  §  1338  have  reference  to  trials 
before  the  court  or  before  a  referee,  and  we  do 
not  think  that  we  should  enlarge  our  province 
of  review  beyond  the  limits  set  by  §  1338.    The 

rounds  of  the  decision  of  the  issues,  which 
1022  authorizes  to  be  concisely  stated,  as  a 
substitute  for  separate  findings  of  fact,  must 
be  regarded  as  containing  statements  of  those 
facts  which  the  trial  judee  or  referee  deems  to 
be  established  by  the  evidence,  and  his  decision 
has  the  support  of  the  same  presumptions 
which  go  to  the  support  of  a  general  verdict. 
Amherst  College  v.  Uiick,  151  N.  Y.  282,  37  L. 
K.  A.  305.  A  general  exception  to  the  decision 
imposes  upon  the  appellate  division  the  duty 
to  review  all  the  questions  of  fact  and  of  law; 
but  whether  they  reverse  and  order  a  new  trial, 
or  grant  a  final  judgment  to  either  party,  their 
order,  to  warrant  us  in  reviewing  the  questions 
of  fact,  should  state  that  it  was  made  upon  the 
lacts.  Our  review  is  therefore  confined  to  the 
consideration  of  whether,  upon  the  decision 
made  by  the  trial  court  upon  the  facts,  the 
legal  conclusion  followed  that  the  plaintiff  was 
entitled  to  the  equitable  relief  awarded  him, 
and,  if  there  was  no  error  in  that  respect, 
whether  there  were  errors  of  law  committed 
in  the  rulings  upon  the  trial,  which  would,  in 
any  event,  have  justified  a  reversal  of  the  judg- 
ment, and  rendered  a  new  trial  necessary. 

Upon  reference  to  the  opinion  of  the  appel- 
late division,  it  appears  that  the  learned  jus- 
tices thought  that  as  there  was  a  perfect  de- 
fense to  the  pending  action  at  law,  in  the  release 
which  the  defendant  had  executed  to  the  plain- 
tiff, that  general  rule  in  equity  should  control 
which  forbids  the  interference  by  the  court  to 
enloin  a  pending  suit  at  law,  to  which  there 
exists  a  perfect  legal  defense,  or  where  the 
ground  for  relief  is  as  equally  available  at  law 
as  in  equity.  In  our  judgment,  however,  this 
case  presents  those  exceptional  features  which 
make  the  interference  of  a  court  of  equity 
necessary  in  order  that  the  plaintiff  may  have 
the  full  benefit  of  the  contract  which,  as  the 
court  has  decided,  was  made  between  him  and 
this  defendant.  Every  case  must  necessarily 
be  governed  in  its  disposition  by  its  facts  and 
circumstances,  and  the  discretion  of  the  court 
must  be  influeoced  in  its  exercise  by  a  consid- 
eration  of  the  relative  injury  and  convenience 
which  may  result  from  granting  or  refusing 
equitable  relief  by  way  of  injunction.  In  the 
remedial  exercise  of  its  great  power  a  court  of 
equity  proceeds  with  a  discretion  which  is  con- 
trolled by  legal  principles;  and  if,  as  in  the 
present  case,  it  is  asked  to  stay  an  action  at 
law,  it  must  address  itself  to  the  consideration 
of  whether,  if  it  be  a  case  where  a  legal  de- 
fense to  the  action  in  fact  exists,  the  plaintiff 
should  be  left  to  that  as  an  adequate  remedy, 
and  whether  any  appreciable  injury  can  result 
in  denying  him  the  right  to  establish  the  exis^ 
ence  of  some  bar  to  the  action  at  law,  and 
thereupon  to  have  the  same  enjoined.  The 
difference  to  the  plaintiff  between  a  trial  of  the 
action  at  law,  in  which  all  the  scandalous  mat- 
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ters  would  be  made  public,  and  his  reputation 
more  or  less  affected,  according  as  credence 
might  be  ^iven  to  the  statements  and  charges 
of  the  plaintiff  therein,  and  a  trial  of  the  action 
in  equity,  where  the  issue  would  be  confined 
to  the  question  of  whether  there  had  been  a 
release  and  settlement  of  all  claims  against 
him,  which  formed  the  basis  of  the  complaint 
in  the  pending  action,  and  an  agreement  not  to 
sue  further  upon  them,  is  quite  perceptible  and 
substantial.  The  fact  of  a  release  would  not 
prevent,  in  the  former  case,  the  ventilation  of 
all  the  matters  of  complaint,  real  or  fabricated; 
whereas,  in  the  latter  case,  if  it  should  be 
found  that  it  was  validly  made,  and  that  there 
was  an  agreement  not  to  harass  by  suits  upon 
claims  which  had  been  settled  and  released, 
this  plaintiff  would  be  spared  a  public  discus- 
sion of  charges  which  the  settlement  between 
him  and  the  defendant  had  disposed  of.  The 
specific  performance  of  the  contract  which  is 
found  to  have  been  made  by  the  defendant 
with  the  plaintiff  seems  essential  to  justice,  if 
the  latter  is  to  be  assured  of  the  benefits  of  the 
former's  agreement  with  him.  The  rule  of 
specific  performance  will  be  extended  to  per- 
sonal contracts  where  the  partv  wants  the  thing 
in  specie,  and  he  cannot  otherwise  be  com- 
pensated {PhiUips  V.  Berger,  2  Barb.  608:  Story, 
Eq.  Jur.  §  716):  that  is  to  say.  the  extension  of 
the  rule  to  such  cases  is  justified  where  there 
would  not  be  a  complete  and  satisfactory  rem- 
edy by  compensation  in  damages,  or  where  the 
benefits  of  the  contract  would  not  inure  fully 
to  the  party  in  whose  favor  it  was  made  with- 
out it  was  specifically  performed. 

It  must  be  borne  in  mind  that  we  are  not 
concerned  here  with  the  nature  or  the  weight 
of  the  evidence.  It  was  sufficient  to  support 
the  decision  of  the  trial  court  as  to  the  matters 
of  fact  therein  referred  to,  and  the  province  of 
this  court  is  limited  to  the  field  of  inquiry  into 
the  disposition  made  of  the  principal  le^^l 
question  of  the  right  to  any  equitable  relief, 
and  of  any  other  legal  questions,  which  arose 
during  the  proceedings  to  judgment.  Pre- 
sented in  that  way,  this  case  appears  to  us  as 
one  where,  while  ihere  may  have  been  an  avail- 
able legal  defense  to  the  pending  action  at  law, 
that  remedy  was  not  adequate  to  the  plaintiff's 
necessities,  and  where  there  could  be  no  ade- 
quate remedy  short  of  the  enforcement  of  this 
defendant's  agreement.  A  specific  perform- 
ance of  that  agreement  is  indispensable  to  the 
security  of  the  plaintiff  against  defendant's 
charges  and  revelations  as  to  his  past  conduct, 
whether  real  or  fabricated,  which  might  affect 
his  reputation  and  character  in  the  commun- 
ity. 'This  security  he  must  be  deemed  to  have 
obtained  by  his  contract  It  is  not  upon  the 
principle  that  equitable  relief  is  due  to  this 
plaintiff  to  protect  him  from  oppressive  or 
vexatious  liti^tion  that  we  think  that  the  de- 
cree of  the  trial  court  must  rest  for  its  correct- 
ness; but  it  is  upon  the  principle  that  a  specific 
performance  of  the  aefendant's  agreement 
with  the  plaintiff  is  essential  if  he  is  to  receive 
its  benefits;  and,  if  he  was  entitled  to  specific 
performance,  then  the  remedy  of  an  injunc- 
tion, restraining  the  defendant  from  doing  the 
act  which  she  has  contracted  not  to  do,  waa 
proper  to  be  granted.  The  case  of  Money  v» 
Jordan,  2  DeG.  M.  &  G.  318,  may  be  referred 
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to  as  showing  how  a  Court  of  equity  will  be 
moved  to  interfere  with  proceedings  at  law  on 
finding  that  they  would  be  in  breach  of  an 
oral  agreement.  There  the  legal  proceedings 
were  to  enforce  a  bond  debt,  and  they  were 
enjoined,  upon  the  ground  that  the  bond  cred- 
itor had  declared  that  payment  would  never 
be  enforced.  The  court  found  that  he  had 
agreed  to  that  effect,  and  would  not  suffer  him 
to  proceed  at  law.  In  our  judgment,  the  equi- 
ties of  this  case  were  apparent,  and  strong 
enough  to  warrant  the  trial  court  in  exercising 
its  jurisdiction  to  restrain  the  pending  action 
at  law.  Having  reached  this  conclusion,  we 
think  that  the  order  of  the  appellate  division 
reversing  the  judgment  of  the  special  term  and 
directing  a  judgment  for  the  defendant,  was 
erroneous. 

There  were  numerous  exceptions  taken  upon 
the  trial.  The  greater  part  of  them  related  to 
rulings  which  excluded  evidence  bearing  upon 
the  charges  made  in  the  complaint  in  the  action 
at  law.  The  objections  to  such  questions  were 
properly  sustained.  The  issues  to  be  tried 
were  whether  the  defendant  executed  the  re- 
lease of  May  21,  1892,  and  made  the  agreement 
of  June  2,  1892,  and  whether  they  were  in- 
validated by  reason  of  any  fraudulent  prac- 
tices, misrepresentations,  or  duress  in  their 
procurement.  Evidence  which  bore  upon 
these  issues  was  admissible;  but  it  was  not  com- 
petent to  go  into  outside  matters,  or  to  try  what 
was  in  issue  between  the  parties  in  the  other 
action.  The  truth  or  falsity  of  the  charges  in 
the  complaint  of  this  defendant,  the  nature  of 
the  relations  between  the  parties,  and  the  prom- 
ises and  conduct  of  this  plaintiff,  prior  to  their 
settlements,  and  upon  which  this  defendant 
predicated  her  complaint,  were  wholly  imma- 
terial to  the  issues  which  were  being  tried. 

But  a  few  of  the  other  rulings  need  to  be  no- 
ticed. The  witness  Durant,  head  clerk  for 
Howe  &  Hummel,  who  had  appeared  as  the 
defendant's  attorneys  in  the  earlier  action  at 
law,  was  asked,  on  behalf  of  the  plaintiff, 
"What  were  the  statements  or  promises  which 
she  made  and  authorized  you  to  communicate, 
as  part  of  the  agreement  with  the  plaintiff,  to 
his  attorney,  and  that  you  did  communicate?" 
This  was  objected  to  upon  the  ground  that  it 
was  "wholly  outside  of  any  agreement  that 
they  alleged  in  their  papers,  and  which  they 
rely  upon  as  part  of  this  settlement,"  and  that 
it  was  outside  of  any  instruments  which  were 
set  forth  in  the  complaint,  and  formed  no  part 
of  the  agreement  or  contract  relied  upon.  The 
objection  was  overruled,  and  the  witness  ans 
wered,  stating  what  propositions  of  settlement 
he  communicated  to  Cantoni's  lawyer  at  the 
request  of  the  defendant,  and  which  formed 
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the  basis  of  the  settlement  reached.  There  was 
no  error  in  admitting  the  evidence.  The  com- 
plaint did  not  set  up  any  contract  in  writing, 
but  merely  alleged  that,  in  consideration  of 
the  sum  of  $6,000  paid  to  the  defendant,  she 
contracted  ana  agreed  not  to  harass  the  plain- 
tiff by  suits.  To  prove  that  as  a  fact,  Durant, 
through  whom  this  defendant  had  acted,  ac- 
cording to  his  testimony,  was  called  as  a  wit- 
ness. His  evidence  did  not  trench  upon  the 
rule  which  forbids  the  alteration  or  variation 
of  a  written  contract  by  parol  evidence.  It 
simply  went  to  establish  the  making  of  the 
particular  agreement  hot  to  sue,  and  to  induce 
which  Oantoni  paid  the  money  demanded.  It 
was  that  distinct  and  independent  part  of  the 
geqeral  transaction  leading  to  a  settlement 
upon  which  Canton!  might  relv  for  his  protec- 
tion, and  of  which  he  would  be  entitled  to 
compel  the  specific  performance. 

Certain  evidence  was  excluded,  which  bore 
upon  the  payment  by  Cantoni  of  the  expenses 
and  counsel  fees  of  Howe  &  Hummel.  It  is 
difficult  to  see  why  the  evidence  was  excluded; 
but,  assuming  that  it  was  properly  admissible, 
its  exclusion  cannot  be  regarded  as  an  error  of 
any  importance.  It  was  not  material  what 
the  amount  paid  to  Howe  &  Hummel  was,  in 
the  absence  of  anything  going  to  show  that 
they  had  acted  collusively  with  Cantoni  to  de- 
fraud or  deceive  the  defendant,  in  settling  with 
the  plaintiff. 

The  defendant  was  asked  whether  she  had 
ever  released  or  discharged  the  plaintiff  from 
the  obligations  of  the  contract  set  forth  in  her 
complaint,  meaning  the  complaint  in  the  ac- 
tion at  law.  The  objection  to  (his  question 
was  properly  sustained.  The  question  at  issue 
was  whether  she  had,  for  a  consideration, 
agreed  not  to  harass  the  plaintiff  by  suits,  and 
whether  she  had  executed  the  release,  as  al- 
leged in  this  complaint.  As  to  that,  she  had 
given  her  evidence,  and  the  question  asked  as- 
sumed the  fact  that  there  were  obligations  rest- 
ing upon  this  plaintiff  by  reason  of  matters 
set  up  in  the  complaint  in  the  action  at  law. 
Those  matters,  as  it  has  above  been  mentioned, 
were  not  upon  trial  here. 

We  have  carefully  considered  all  of  the  other 
rulings  which  are  not  mentioned  here,  but  we 
fail  to  find  that  any  material  error  was  com- 
mitted which  rendered  it  proper  to  order  a 
new  trial. 

The  order  and  judgment  of  the  Appellate  Dix 
vtgion  should  be  reversed,  and  the  judgment  of 
the  special  term  should  be  affirmed,  with  costs 
to  the  appellant  at  the  appellate  division  and 
in  this  court. 

All  concur. 
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C.  W.  BROADFOOT 

City  of  FAYETTEVILLE,  Appt 

( N.C ) 

Discrimiiiatioii  in  fiiTor  of  nonresidents 
of  a  to^m  or  city  by  a  statate  frrantlns  them 
partial  or  entire  exemption  from  penalties  for 
allovflnfir  stock  to  run  at  large  In  the  streets  is 
not  unconstitutional  as  agrant  of  any  "exclusive 
or  separate  emoluments  or  privUeges,**  or  as  a 
denial  to  any  person  of  the  equal  protection  of 
the  laws. 

(December  a,  1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Cumberland  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  im- 
pounding of  plaintiff's  stock.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  McD.  Robinson  for  appellant. 
Mr,  G.  M.  Rose  for  appellee. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

It  was  admitted  by  both  parties  that  the  result 
of  this  appeal  depended  upon  the  constitution- 
ality of  chapters  141  and  154  of  the  Acts  of 
1895.  These  two  acts  are  substantially  identi- 
cal, save  that  the  first  applies  to  the  whole 
state,  while  the  latter  is  applicable  to  Cumber- 
land county  only.  The  1st  section  is  aimed 
at  the  offense  of  driving  live  stock  into  a  city, 
town,  or  other  territory  in  which  stock  is  for- 
bidden to  run  at  large,  with  intent  to  secure 
the  penalty,  or  to  injure  the  owner,  or  for  hire 
or  reward.  Violation  of  this  statute  is  made  a 
a  misdemeanor.  The  2d  section — presum- 
ably with  the  object  of  discouraging  the  per- 
petration of  the  offense  denounced  in  the  Ist 
section — provides  that  the  poundage  or  penalty 
upon  the  stock  of  nonresidents  of  a  town  or 
city,  which  is  authorized  to  impound  stock 
running  at  large  therein,  shall  not  be  more 
than  one  fourth  that  levied  upon  residents,  and, 
further,  that  when  nonresident  owners  of 
cattle  taken  up  in  said  town  live  more  than  a 
mile  from  said  city  limits,  there  shall  be  no 
poundage  charged.  Chapter  141  differs  from 
chapter  154  in  that  it  exempts  such  last  named 
owners  of  stock,  not  altogether,  but  only  for 
the  first  three  times  that  the  same  cattle  are 
impounded.  But  chapter  154,  which  applies 
to  Cumberland  county  only,  governs  in  this 
case,  as  it  was  ratified  later.  It  was  seriously 
argued  to  us  that  these  acts  are  unconstitu- 
tional, because  in  violation  of  article  1,  g  7,  of 
the  Constitution  of  North  Carolina,  which  for- 
bids exclusive  privileges  and  emoluments  to 
be  granted  to  any  set  of  men.  Then  it  was 
further  urged  that  the  acts  were  obnoxious  to 
the  inhibition  of  the  14th  Amendment  to  the 


Constitution  of  the  United  States,  which  pro- 
vides that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
its  laws.  We  find  in  the  statute,  however,  no 
violation  by  the  legislature  of  the  organic  law 
of  the  state  or  the  United  States,  but  simply  a 
police  regulation.  The  act  is  based  upon  the 
idea  that  residents  of  the  town,  who  know  that 
stock  are  not  allowed  to  run  at  large  therein, 
are  more  blamable  for  permitting  them  to  do 
so  than  nonresidents  whose  stock  (turned  out 
where  it  is  permissible)  by  chance,  or  perhaps 
driven  by  someone  who  wishes  to  make  a  profit 
thereby  or  injure  the  owner  (as  is  indicated  by 
the  1st  section  of  the  act),  get  into  the  town 
limits  and  violate  the  majesty  of  its  ordinances. 
The  statute  further  tases  cognizance  of  the 
ordinary  things  of  life  in  proceeding  upon  the 
assumption  that  the  stock  of  owners  living 
more  than  a  mile  from  town  are  so  little  dis- 
posed to  leave  their  native  meadows  and  ranges 
in  order  to  tramp  the  barren  streets  and  side- 
walks of  the  distant  town,  that  their  doing  so 
is  not  attributable  to  negligence  in  their 
owners,  and  is  more  likely  to  be  caused  by  de- 
signing persons.  Hence,  in  the  county  of 
Cumberland,  such  distant  owners  are  not 
punishable  at  all,  and,  under  the  general  act 
(chap.  141),  only  when  the  same  stock  have 
developed  such  fondness  for  the  town  as  to 
have  been  caught  parading  its  streets  three 
times  before.  In  these  provisions  we  see  no 
•^exclusive  or  separate  emoluments  or  privi- 
leges" to  any  set  of  men.  It  was  once  contended 
that  nonresidents,  not  being  subject  to  town 
regulations,  were  not  liable  at  all  when  their 
stock  invaded  the  town  limits.  But  it  was 
held  that  thev  were,  as  legislation  then  stood. 
State  V.  Tweed}/,  115  N.  C.  704;  Rose  v.  Bardie, 
98  N.  C.  44;  Whitfield  v.  Longest,  6  Ired.  L. 
268;  Htllm  v.  Noe,  3  Ired.  L.  498.  But  in  this 
there  was  no  denial  of  the  power  of  the  legis- 
lature to  provide  that  owners  of  cattle  which 
should  stray  a  mile  or  more  to  get  into  the 
town  limits  (which  thev  were  so  little  likely  to 
do  of  their  own  volition,  or  by  that  of  their 
owners)  should  be  exempt  from  the  penalty 
visited  upon  residents  of  the  town,  who  shoulcL 
negligently  or  intentionally  let  their  cattle 
roam  the  streets,  and  that  those  living  outside 
the  town  limit,  but  within  a  mile,  should 
be  punished  less  than  residents  of  the  town. 
The  latter  knew  that  their  stock  must  roam 
the  town  if  turned  out  at  all.  Nonresidents 
do  not.  It  has  never  been  held  that  the  special 
privileges  and  advantages  given  the  residents 
of  towns  by  town  charters  come  within  the 
constitutional  inhibition  against  special  privi- 
leges, and  neither  can  it  be  justly  contended 
that  an  exemption,  partial  or  entire,  of  non- 
residents from  the  penalty  for  violation  of  a 
town  ordinance  by  their  stock  is  unconstitu- 
tional.    Residents  in  the  county  receive  none 


Note.— As  to  diacrimlnatlon  by  a  municipality 
between  its  own  residents  and  other  residents  of 
the  same  state,  see  Sayre  v.  PhllhpscPa.)  16  L.  R.  A. 
49,  and  note. 

As  to  equal  privileges  and  protection  of  citizens, 
see  generally  not«  to  Louisville  Safety  Vault  &T. 
CJo.  V.  Louisville  &  N.  R.  Co.  (Ky.)  14  L.  R.  A.  679. 
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For  later  cases  respecting  discrimination  between 
nonresidents,  see  also  Ottumwa  v.  Zekind  (Iowa) 
29  L.  K.  A.  784;  State  v.  Conlon  (Conn.)  81  L.  R.  A. 
66;  Com.  v.  Myers  (Va.)  81  L.  R.  A.  879;  State. 
Hoadley,  v.  Board  of  Insurance  Comrs.  (Fla.)  88 
L.  R.  A.  288. 


d46 


North  Carolina  Sufrkmb  Court. 


Dfic., 


of  the  benefits,  and,  if  they  are  made  exempt 
from  some  of  the  burdena  of  the  town,  which 
depends  upon  them  for  existence  and  support, 
the  grievance,  if  any  results,  must  be  removed 
bv  the  legishiture.  btill  less  is  this  legislation 
obnoxious  to  the  14th  Amendment,  which 
is  now  invoked  on  all  occasions,  and,  if  given 
the  scope  which  has  been,  claimed  for  it,  would 
swallow  up  the  jurisdiction  of  the  stale  courts 
as  to  every  matter.  It  would  be  like  the  old 
fiction  of  quo  minus,  by  which,  in  England, 
the  exchequer  court,  which  had  jurisdiction 
only  over  matters  touching  taxation,  drew  into 
itself  both  common  law  and  equity  jurisdic- 
tion of  all  other  actions  (which  it  was  not  in- 
tended to  have)  upon  the  fiction  that  by  com- 
mitting anv  injury  or  damage  upon  the  plain- 
tiff, or  failing  to  pay  a  debt  due  him,  quo  minus 
sufficiens  existit,  he  is  less  able  to  pay  his  taxes. 
3  Bl.  Com.  45.  But  this  attempt  to  make  a 
modern  quo  ym'nus  and  an  Aaron's  rod  of  a 
constitutional  amendment  which  was  enacted 
to  protect  a  recently  emancipated  race  from 
inequality  before  the  law,  has  been  so  often 
rebuked  by  the  Supreme  Court  of  the  United 
States  that  it  is  only  necessary  to  cite  a  very 
few  cases.  Slaughter- House  Cases,  88  U.  S.  16 
Wall.  36,  21  L.  ed.  394:  Pembina  Consol.  Silver 
Min.  &  Mill.  Co,  v.  Penvsylvania,  125  U.  S. 
188,  81  L.  ed.  653,  2  Inters.  Com.  Rep.  24:  Be 
Kemmkr,  136  U.  8.  448. 34  L.  ed.  524.  "Legis- 
lation which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application,  if  within  the 
sphere  of  its  operation  it  affects  alike  all  per- 
sons similarly  situated,  is  not  within  the 
Amendment."  Barbier  v.  Connolly,  113  U.  S. 
32,  28  L.  ed.  925.  It  "does  not  prohibit  legis- 
lation which  is  limited  either  in  the  objects'  to 
which  it  is  directed,  or  by  the  territory  within 
which  it  is  to  operate.  It  merely  requires  that  all 
persons  subjected  to  such  legislation  shall  be 
treated  alike,  under  like  circumstances ,  and 
conditions."  Hopes  v.  Missouri,  120  U.  8.  71, 
30  L.  ed.  580.  In  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  8.  207,  82  L.  ed.  108,  the  court  held 
that  a  statute  of  Kansas  making  railroads  re- 
sponsible for  injuries  sustained  by  their  em- 


ployees when  caused  by  the  negligence  of  fel- 
low servants  was  valid,*  and  not  forbidden  by 
the  14th  Amendment,  although  the  act  did 
not  apply  to  any  other  corporations  than 
railroads,  nor  to  other  employers.  The  same 
ruling  was  made  as  to  a  similar  statute  in 
Iowa,  in  Minneapolis  dt  St.  L.  R.  Go.  v.  Her- 
rick,  127  U.  8.  210,  32  L.  ed.  109,  and  has 
,  been  cited  and  approved  in  St.  Louis  it  8.  F. 
R.  Co.  V.  Mat?iews,  165  U.  S.  1,  41  L.  ed.  611, 
I  which  reviews  the  whole  subject,  and  holds, 
citing  many  decisions,  that,  as  a  rule,  statutes 
making  classifications  are  not  forbidden  by  the 
14ih  Amendment,  when  they  bear  equaliy 
upon  all  w^ithin  each  class.  Accordingly,  it 
has  been  often  held  in  this  court  that  a  public 
local  act,  making  that  an  offense  in  one  district 
which  is  not  so  in  another,  is  a  constitutional 
exercise  of  the  police  power,  if  the  act  bears 
alike  on  all  persons  within  a  defined  locality, 
and  is  within  the  discretion  of  the  legislature, 
— as  local  prohibition  acts  {State  v.  Joyner,  81 
N.  C.  584;  State  v.  Storall.  103  N.  C.  416; 
State  V.  Ban^nger,  110  N.  C.  525;  State  v. 
Snoio,  117  N.  C.  774):  or  restricting  the  sale  of 
seed  cotton  in  certain  localities  {StcCte  v.  Moore^ 
104  N.  C.  714).  Here,  three  districts  are  cre- 
ated, ».  e.,  the  town  limits,  the  territory  within 
1  mile  of  the  town  limits,  and  the  territory  be- 
yond the  1  mile.  The  law  is  uniform,  and 
bears  alike  upon  the  residents  within*each  of 
the  designated  districts.  It  is  not  a  discrim- 
ination between  persons,  but  a  statute  apply- 
ing differently  to  different  districts.  A  some- 
what similar*  instance  is  the  dividing  a  city 
into  small  districts  for  local  assessments  for 
improvements,  those  in  each  district  being 
taxed  at  a  different  rate  from  those  in  others. 
Raleigh  v.  Peace.  110  N.  C.  82,  17  L.  R.  A. 
830;  Uilliard  v.  Ashtiile.  118  N.  C.  845;  WaU- 
ton  V.  iVm/i,  128  U.  S.  678,  32  L.  ed.  544. 

While  not  exactly  analogous,  the  decisions  on 
this  point  demonstrate  that  such  and  similar 
matters  are  not  withdrawn  from  legislative 
action  by  any  prohibition  in  the  state  or  Federal 
Constitution. 

1^0  error. 
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1.  The  lessor's  own  nefcUiT^nce  in  the 
manafirement  and  use  of  that  part  of 
the  premises  remaining  in  his  control* 

Including  the  heatinor  apparatus,  is  not  witbia  a 
stipulation  that  be  shall  not  be  liable  for  any  loss 
to  property  on  the  premises  if  "destroyed  or 
damaged  by  Are,  water,  or  otherwise,  or  by  the 
use  or  abuse  of  the  Ck)cb1tuate  water,  or  by  the 


leakage  or  bursting  of  water  pipes,  or  in  any 
other  way  or  manner." 

8.  The  improper  eonstmetion  of  a 
bnildingf  or  steam-heatlnsr  apparatus  therein 
does  not  (rive  a  tenant  any  rig-ht  of  action  for  ne^- 
liflrence  on  accouot  of  damages  caused  thereby, 
when  the  condition  has  not  changed  durlngr  the 
tenancy. 

3.   The  use  of  a  defective  appliance  in  a 

buildinior,  by  the  landlord  to  the  damage  of  a  ten- 
ant, may  constitute  actionable  negligence  on  his 
parL 

(November  28, 1897.) 


Note.— As  to  landlord's  liability  for  injury  to  I  of  premises  not  controlled  by  tenant,  see  note  to 
tenant  from  defects  in  premises,  sec  Hines  v.  Will-  I  Jones  v.  Millsaps  (Miss.)  23  L.  R.  A.  156:  also  note  to 
cox  (Tenn.)  34  L.  R.  A.  824.  1  Dollard  v.  Roberts  (N.  Y.)  14  L.  R.  A.  238. 

As  to  liability  of  landlord  for  condition  of  part  > 
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ACTION  to  recover  damages  against  plain- 
tiff's landlord  for  injury  to  her  property  by 
reason  of  the  alleged  negligence  of  the  defend- 
ant in  managing  the  beating  apparatus.  On 
-demurrer  to  special  plea  in  bar.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  C.  Collins  and  James  C. 
Collins*  Jr.,  for  plaintiff: 

In  the  construction  of  contracts,  general 
words  following  particulars  or  specific  terms 
•are  restricted  in  meaning  to  those  things  or 
matters  which  are  of  the  same  kind  with  those 
first  mentioned. 

Torrance  v.  McDougald,  12  Ga.  526;  Vaughan 
V.  Porter,  16  Vt  286:  Harris  v.  Corlies,  40 
Minn.  106.  2  L.  R.  A.  349;  Qage  v.  Tirrell,  9 
Allen,  299;  Lawson,  Contr.  389;  Wald's  Pol- 
lock, Conir.  454,  note  g,  455. 

General  expressions  will  be  restricted  by  par- 
ticular descriptions  or  additions  appended  to 
them. 

Jones,  Commercial  &  Trade  Contracts,  g  220: 
Lawson,  Contr.  389:  Leake,  Contr.  278;  Met- 
calfe, Contr.  278,  280, 283;  Harris  v.  Gorlies,  40 
Minn.  106,  2  L.  R.  A.  349;  Hoffman  v.  jEtna 
F,  Ins,  Co,  32  N.  Y.  405,  88  Am.  Dec  387; 
Lyman  v.  Clark,  9  Mass.  235;  Payler  v.  Horn- 
ersham,  4  Maule  &  S.  423. 

Greneral  and  unlimited  terms  are  restrained 
and  limited  by  particular  recitals  when  used  in 
connection  with  them. 

Torrance  v.  McDougald,  12  Ga.  526;  Taylor, 
Land.  &  T.  376.  note;  Gage  v.  Tirrell,  9  Mass. 
299;  Hatch  v.  Stamper,  42  Conn.  28;  Hawkins 
V.  Great  Western  R.  Co.  17  Mich.  57,  97  Am. 
Dec.  179;  Lawson,  Contr.  389;  Vaughan  v. 
P&rter,  16  Vt.  266;  Harris  v.  Corlie»,  40  Minn. 
106,  2  L.  R.  A.  349;  Rich  v.  Smith,  121  Mass. 
828. 

This  is  a  contract  depriving  the  plaintiff  of 
■her  tort  rights;  and  the  policy  of  the  law  is 
very  jealous  of  this  form  of  contract,  and  will 
hold  the  parties  to  the  stricter  and  narrower 
constructions. 

Cooley,  Torts,  2d  ed.  §  829. 

Mr.  James  L.  Jenks  for  defendants. 

Tilling^hast»  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case  for 
negligence.  The  plaintiff  is  a  tenant  of  the 
defendant  Taylor  under  a  written  lease.  The 
declaration  alleges,  in  the  first  count  thereof, 
that  the  plaintiff  entered  into  possession  of  the 
store  in  question,  which  consisted  of  a  portion 
only  of  the  building  owned  and  controlled  by 
the  defendant  Taylor;  that  a  portion  only  of 
the  cellar  under  said  store  is  occupied  by  plain- 
tiff; that  the  remainder  of  said  cellar  is  occu- 
pied by  said  Taylor,  and  contains  steam-heat- 
-ing  apparatus,  planned  for  and  used  by  said 
defendant  in  the  heating  of  the  stores  and 
rooms  in  said  building;  that  said  heating  ap- 
paratus was  put  in  by  defendant,  and  is  under 
his  control  and  management;  that  said  store 
■was  let  to  the  plaintiff  for  the  purpose  of  a 
dry-goods  store;  and  that  the  defendant  Tay- 
lor has  so  negli£rently  managed  his  part  of  the 
premises,  including  the  heating  apparatus,  and 
all  appliances  connected  therewith,  as  to  cause 
large  amounts  of  smoke,  dirt,  ashes,  guses. 
and  an  excessive  amount  of  heat  to  arise  into 
the  plaintiff's  store,  and  render  the  same  unfit 
:89  L.  R.  A. 


for  the  purposes  of  trade,  thereby  greatly  dam- 
aging the  Slock  of  goods  of  the  plaintiff;  and, 
furthermore,  that  said  defendant  has  persisted 
in  said  neirligence,  i hough  often  warned  by 
the  plaintiff  of  the  damage  he  was  thereby  do- 
ing:. The  second  count  alleges  that  the  plain- 
tiff's store  was  let  to  her  by  said  defendant  for, 
and  used  by  her  in,  the  sale  of  dry  goods, 
fancy  goods,  etc.;  that  said  defendant  kept  and 
used  a  portion  of  the  cellar  under  the  store 
for  the  heating  of  the  building,  having  fur- 
nished the  same  with  sieam-heating  apparatus; 
that  there  were  means  supplied  for  the  receiv- 
ing of  coal  into  said  cellar  and  for  the  removal 
of  ashes  therefrom,  all  of  which  were  put  in 
and  constructed  in  an  unsafe  and  unsuitable 
condition  for  the  use  they  were  intended  for, 
and  to  which  they  were  afterwards  put;  that 
said  cellar  was  let  to  and  used  by  one  Bliss  for 
the  heating  of  said  building,  he  being  a  tenant 
of  the  upper  portions  of  said  building;  that 
said  Bliss  entered  into  possession  and  used  said 
apparatus  and  the  appurtenances  thereunto 
connected,  as  was  intended  by  said  defendant 
that  they  should  be  used,  and  as  a  result  thereof 
large  quantities  of  smoke,  dust,  coal,  dirt, 
ashes,  gases,  and  an  excessive  amount  of  heat 
were  caused  to  arise  into  the  store  of  the  plain- 
tiff; that  said  defendant  was  frequently  warned 
of  these  defects,  but  neglected  to  remedy  the 
same;  and  that  by  reason  thereof  the  plaintiff 
has  suffered  damage  by  reason  of  the  loss  of 
trade,  etc.  The  third  and  fourth  counts  are 
substantially  like  the  second.  After  the  com- 
mencement of  the  action,  the  plaintiff,  by 
leave  of  court,  summoned  in  Harlan  P.  Bliss 
as  a  defendant,  and  in  sundry  additional 
counts  charges  him  with  negligence  in  the 
management  of  said  heating  apparatus,  which 
plaintiff  alleges  was  under  his  control.  Other 
counts  were  also  added,  charging  the  defend- 
ants jointly  wiih  negligence  in  the  control  and 
management  of  said  heating  apparatus,  and 
also  charging  that  said  heating  apparatus  was 
improperly  constructed  as  aforesaid,  whereby 
plaintiff  suffered  damage.  To  this  declaration 
the  defendant  Taylor  has  filed  a  special  plea  in 
bar,  setting  up  that  by  the  terms  of  the  lease 
entered  into  between  him  and  the  plaintiff  it 
was  agreed  that  he  should  not  be  liable  for  any 
loss  or  damage  suffered  by  the  plaintiff  from 
any  cause  or  reason  whatsoever;  wherefore  he 
prays  judgment,  etc.  The  provision  in  the 
lease  relied  on  in  bar  of  the  action  is  as  fol- 
lows: **And  it  is  also  hereby  understood  and 
expressly  agreed  by  the  parties  to  this  indent- 
ure that  all  merchandise,  furniture,  and  prop- 
erty of  any  kind  which  may  be  on  the  prem- 
ises during  the  continuance  of  this  lease  is  to 
be  at  the  sole  risk  and  hazard  of  the  lessee, 
and  that,  if  the  whole  or  any  part  thereof  shall 
be  destroyed  or  damaged  by  fire,  water,  or 
otherwise,  or  by  the  use  or  abuse  of  the  Cochit- 
uate  water,  or  by  the  leakage  or  bursting  of 
water  pipes,  or  in  any  other  way  or  manner,  no 
part  of  said  loss  or  damatre  is  to  be  charged  to 
or  be  borne  by  the  lessor  in  any  case  whatever. 
And  the  lessee  further  promises  that  she  will 
keep  whole  and  in  good  condition  all  the  win- 
dow and  other  glass  on  the  premises,  and  also 
the  pipes,  faucets,  and  water  fixtures,  and  that 
she  will  leave  the  same  whole,  and  in  good 
condition,  at  the  termination  of    this  lease.*' 
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Tbe  plaintiff  coDtends  that  this  provision  can- 
not properly  he  so  construed  as  to  exempt  the 
lessor  from  liability  for  his  own  negligence  or 
for  that  of  bis  servants  and  agents.  We  agree 
to  this  contention.  Tbe  exemption  clause  of 
tbe  provision  above  quoted  includes  two  classes 
of  causes  of  injury  which  might  be  sustained 
by  plaintiff,  viz.,  damage  by  fire  and  damage 
by  water,  and  the  other  and  more  general  terms 
used  in  connection  therewith  are  evidently  but 
different  forms  of  these  two  possible  causes  of 
Injury,  and  there  is  nothing  to  show  that  they 
were  intended  to  embrace  matters  outside  of 
those  specifically  named.  In  other  words,  the 
general  expression,  **or  in  any  other  way  or 
manner,"  does  not  stand  alone,  but  immedi- 
ately follows,  and  is  clearly  a  part  of,  the  spec- 
ification relating  to  damage  by  water,  and 
should  be  construed  as  relating  to  tbe  same 
subject-matter.  Moreover,  it  appears,  by  ex- 
amination of  the  original  lease  on  file  in  the 
case,  that  the  entire  provision  in  question,  like 
all  of  the  other  provisions  therein,  is  in  print, 
and  that  the  form  used  was  evidently  intended 
for  the  city  of  Boston,  as  it  refers  to  Cocbitu- 
ate  water;  and  we  think  it  is  evident  that  what 
the  parties  had  in  mind  when  using  tbe  lan- 
guage, '*by  tbe  use  or  abuse  of  Cochituate  wa- 
ter, or  by  tbe  leakage  or  bursting  of  water 
pipes,  or  in  any  other  way  or  manner,"  was 
such  damage  only  as  might  result  from  the 
use  or  abuse  of  public  water  in  said  building. 
If  it  had  been  understood  or  agreed  by  the 
parties  that  the  exemption  was  to  extend  be- 
}ond  this,  and  include  another  and  distinct 
cause  of  injury,  viz.,  the  lessor's  own  negli- 
gence in  the  management  and  use  of  that  part 
of  the  premises  remaining  in  his  control,  in- 
cluding the  heating  apparatus,  they  would 
doubtless  have  stipulated  to  tbat  effect^  and 
not  have  left  so  important  a  matter  in  any 
doubt.  Of  course,  we  do  not  wish  to  be  un- 
derstood by  what  we  have  thus  said  as  intimat- 
ing what  the  legal  effect  of  such  a  stipulation 
would  be  had  it  been  incorporated  in  the  lease. 
It  is  a  familiar  rule  in  the  construction  of  con 
tracts  that  general  terms  are  restricted  and 
limited  by  particular  recitals,  when  used  in 
connection  with  them.  Lawson.  Contr.  ^  889; 
Vaughan  v.  Porter,  16  Vt.  270;  Oage  v.  Tir- 
rell,  9  Allen.  805;  Harris  v.  Gorlies,  40  Minn. 
106,  2  L.  R.  A.  849;  Ttyrrance  v.  McDougald. 
12  Ga.  526;  Papier  v,  Ilomersham,  4  Maule  & 
8.  423.  427;  Jones.  Commercial  «fc  Trade  Con- 
tracts. §  220.  "All  words,"  says  Lord  Bacon, 
"whether  they  be  in  deeds,  or  statutes,  or 
otherwise,  if  they  be  general,  and  not  express 
and  precise,  shall  be  restrained  unto  tbe  fitness 
of  the  matter  and  the  person."  Bacon,  Law 
Maxims,  Keg.  10;  Hoffman  v.  ^tna  F,  Ins. 
Co.  82  N.  Y.  418,  8S  Am.  Dec.  837.  In  Saner 
Y.  Hilton,  L.  R  7  Ch.  Div.  815,  wbich  was  an 
action  on  a, covenant  to  rebate  rent  in  case  of 
"inevitable '  accident,"  it  was  held  that  the 
words  imported  something  ejusdem  generis  with 
what  had  been  mentioned  previously,  and  did 
not  apply  to  that  which,  though  not  avoidable 
so  far  as  tbe  lessee  was  concerned,  was  not  in 
its  nature  inevitable.  We  therefore  decide 
that  the  exemption  clause  in  question  does  not 
39  L.  R.  A. 


release  the  defendant  Taylor  from  liability  for 
his  own  negligence. 

As  to  the  defendant's  contention  that  the  rule 
of  caveat  emptor  applies  as  to  the  fitness  of  tbe 
leased  premises  for  the  use  to  which  the  tenant 
puts  them,— that  is,  that  there  is  no  implied 
warranty  in  the  lease  of  a  store  or  warehouse 
that  the  building  is  well  built,  or  fit  for  an^ 
particular  use, — we  reply  that,  admitting  this- 
to  be  the  law  (and  the  cases  are  substantially 
to  that  effect  See  Button  v.  Gerrish,  9  Cush. 
89,  55  Am.  Dec.  45;  MeOlashan  v.  Tallmadge, 
87  Barb.  813;  Libbey  v.  IWord.  48  Me.  816.  IT 
Am.  Dec.  229;  Lucas  v.  Coulter,  104  Ind.  81; 
Taylor,  Land.  &T.  §  822;  Wood,  Land.  &  T. 
pp.  517,  518),  yet  it  is  not  controlling  in  this- 
case,  for  the  very  obvious  reason  that'here  the 
plaintiff  is  not  claiming  that  the  store  in  ques- 
tion is  not  suitable  for  the  purpose  for  whicb> 
she  hired  it.  but  that  the  defendant  by  the  neg- 
ligent and  improper  management  of  a  certain 
part  of  the  building  and  the  appurtenances* 
connected  therewith  other  than  and  outside  of 
that  leased  by  her,  has  thereby  rendered  it  un- 
suitable, and  caused  her  damage  and  injur}'. 

As  the  defendant's  counsel  has  called  our  at- 
tention to  certain  defects  in  the  declaration^ 
and  as  the  demurrer,  reaches  back,  in  effect, 
through  the  whole  record,  and  attaches  ulti- 
mately upon  the  first  substantial  defect  in  the 
pleadings  (Gould.  PI.  chap.  9,  S§  36-39;. 
Stephen,  PI.  Heard's  ed.  *144;  6  Enc.  PI.  & 
Pr.  331 ;  Ward  v.  Sackrider,  3  Cai.  263;  Peoria 
d  O.  R.  Co.  v.  JVeia,  16  111.  271;  Baldwin  v. 
CrofSf  5  Ark.  510;  Carlock  v.  Spencer ^  7  Ark. 
22;  Smith  v.  State,  66  Md.  219;  Ellis  v.  Eilis^ 
4  R.  I.  122).  it  becomes  necessary  to  determine 
as  to  the  sufficiency  of  the  plaintiff's  declara- 
tion. We  think  the  first  count  thereof  sufil- 
ciently  states  a  cause  of  action  for  negligence. 
We  think  tbe  second,  third,  and  fourth  counts 
are  bad  in  tbat  the  plaintiff  thereunder  seeks 
to  recover  damages  by  reason  of  the  faulty 
construction  of  certain  parts  of  the  building, 
and  also  of  the  steam- heating  apparatus  con- 
nected therewith.  The  mere  fact  that  the 
building,  together  with  said  apparatus,  was 
not  properly  constructed,  gives  the  plaintiff  na 
cause  of  action,  as  the  defendant  had  the  right 
to  construct  his  building  as  he  saw  fit,  so  long 
as  he  violated  no  one's  rights;  and  she  does 
not  allege  that  the  condition  of  tbe  premises 
has  been  changed  since  the  commencement  of 
the  tenancy,  bee  Henson  V.  Beckwith.  20  R  I. 
pt.  1,  p.  169,  38  L.  R.  A.  716.  If.  however, 
he  used  a  defective  appliance  in  said  building,, 
to  the  plaintiff's  damage  as  tenant,  that  might 
constitute  actionable  negligence  on  his  part. 
Said  second,  third,  and  fourth  counts  are  there- 
fore quashed.  We  think  the  counts  contained 
in  the  amendment  to  the  declaration  sufll- 
ciently  state  a  case  of  negligence  in  the  man- 
agement and  use  of  that  part  of  the  premises, 
including  the  heating  apparatus,  which  is  al- 
leged to  have  been  under  tbe  control  of  the 
defendants,  either  jointly  or  severally.-  and 
these  counts  are  therefore  sustained.  T7ie  de- 
murrer is  sustained,  and  the  special  plea  in  bar 
overruled.  Case  remitted  to  the  common 
pleas  division  for  further  proceedings. 
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1*  Petroleum  oil  is  a  mineral  within  a  rea- 
ervatioD  by  deed  of  "all  mioes,  minerals,  and 
metals  in  and  under  the  land." 

8.  PosseBsioii  of  land  is  not  adverse  to 

the  owner  of  minerals  therein  when  the  land  Is 
used  merely  for  agricultural  purposes  without 
any  denial  of  the  right  to  the  minerate  or  any  as- 
sertion of  claim  inconsistent  therewith. 
8«  Natural  flras  is  a  mineral  within  a  res- 
ervation of  minerals  by  deed. 

(Nov^ember23,1807.) 

APPEAL  by  defendant  from*  a  decree  of  the 
Court  of  Chancery  Appeals  reversing  a  de- 
cree of  the  Chancery  Court  for  Fentress 
County  in  favor  of  deiendant.  in  a  proceeding 
brought  to  determine  the  title  to  petroleum  un- 
der land  which  had  been  granted  to  defendant. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  T.  Smith  and  W.  T.  Murray 
for  appellee. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  decided  for  defendant  by  the 
chancellor,  and  his  decree  was  reversed  by  the 
court  of  chancery  appeals,  and  the  cause  is  now 
before  us  on  appeal  of  defendant  and  assign- 
ment of  errors. 

The  very  interesting  question  is  presented 
whether  petroleum  oil  is  a  mineral  or  not.  It 
arises  upon  the  construction  of  a  deed  which 
conveyed  certain  lands,  reserving  to  the  gran- 
tor "all  mines,  minerals,  and  metals  in  and  un- 
der the  land."  Subsequent  conveyances  were 
made  to  third  persons  without  reservation,  and 
the  present  owners  hold  under  a  deed  conveying 
in  fee  simple,  and  making  no  reservation  and 
no  reference  to  '*mines,  minerals,  and  metals 
in  and  under  the  land."  The  chancellor  was 
of  opinion  that  petroleum  was  not  embraced 
in  the  term  "minerals."  The  court  of  chan- 
cery appeals  reversed  this  holding  in  a  very  ex- 
haustive, elaborate,  learned,  and  able  opinion, 
and  cite  the  dictionaries,  legal  and  otherwise, 
the  encyclopedias,  and  many  works  of  science, 
and  a  large  ariay  of  legal  authorities  holding 
to  the  same  effect,  and  they  state  that,  after  a 
most  exhaustive  search,  they  have  been  able  to 
find  but  one  case  holding  a  contrary  doctrine. 
AVe  can  neither  elaborate  nor  improve  upon 
the  holding  of  the  court  of  chancery  appeals, 
and  are  content  to  affirm  their  holding  and 
adopt  their  opinion  as  our  own. 

It  is  next  said  that  the  present  owners  are 
protected  in  their  fee  simple  title  to  the  land 
bv  the  statute  of  limitations  of  seven  years. 
The  cause  was  heard  upon  an  agreed  statement 
of  facts,  and  the  agreement  upon  this  feature 
of  the  case  is  that  defendants,  and  those  under 


whom  they  claim,  have  had  the  adverse  posses- 
sion of  the  land  for  more  than  seven  years.  In- 
asmuch as  the  complainant's  vendor.  Rodgers, 
is  one  of  the  parties  through  whom  defendants- 
claim,  and  the  agreed  statement  of  facts  does 
not  show  bow  length^ land  has  been  held  since 
complainant  parted  with  the  title,  the  facts, 
necessary  to  sustain  the  plea  are  not  made  out. 
In  addition,  it  is  well  settled  that  one  person 
may  own  the  surface  or  soil,  and  another  the 
minerals  and  mines  and  metals,  and  even  the 
water,  and  there  may  be  different  owners  for 
the  several  different  strata  under  the  earth. 
In  ordef  to  make  a  holding  adverse  to  one  who 
has  reserved  or  had  erantc^  to  him  the  ''mines, 
minerals,  and  metals,"  there  must  appear  to> 
have  been  some  denial  of  bis  right  or  assertion 
of  claim  inconsistent  with  his  right.  This 
does  not  necessarily  appear  when  a  party  uses 
the  land  merely  for  agricultural  purposes, — a 
use  entirely  consistent  with  the  right  to  mine 
under  the  soil  by  another.  Upon  all  the  pointa 
raised  we  are  of  opinion  that  the  court  of  chan- 
cery appeals  is  correct,  and  their  decree  is  af- 
firmed, and  the  opinion  of  that  court,  delivered 
by  Judge  M.  M.  Neil,  is  appended,  and  made 
the  opinion  also  of  this  court: 

"The  questions  in  this  case  arise  from  the 
following  agreed  state  of  facts:  *  We,  William 
T.  Murray,  as  complainant,  and  James  A.  All- 
ard, as  defendant,  have  a  controversy  over  cer- 
tain rights  in  the  tract  of  land  hereinafter  de- 
scribed, which  we  desire  to  settle  by  an  agreed 
case  made  upon  the  following  agreed  state  of 
facts,  which  case  we  agree  to  submit  to  the 
chancery  court  at  Jamestown  for  a  decision. 
In  this  case  the  following  facts  are  affreed,  to 
wit:  (1)  It  is  agreed  that  John  B.  Rodgers, 
on  the  24th  day  of  October.  1853,  sold  and 
conveyed  to  Mathias  Wright  a  certain  tract  of 
land  in  the  18ih  civil  district  of  Fentresa 
county,  Tenn.,  bounded  and  described  as  fol- 
lows: [Here  described]— -in  which  deed  said 
John  B.  Rodgers  reserved  to  himself,  his  heirs 
and  assigns,  all  mines,  minerals,  and  metala 
in  and  under  said  land.  Said  Wright  con- 
veyed said  land  by  general  warranty  deed  with- 
out any  reservation  of  said  mines,  minerals, 
and  metals,  and  whatever  title  said  deed  com- 
municated, under  the  facts  hereinafter  set  out, 
pass  to  the  defendant,  James  A.  Allard,  to  the 
portion  claimed  by  him,  by  regular  chain  of 
conveyances  from  Rodgers  through  Wright 
and  others,  which  purported  to  convey  an  es- 
tate in  fee,  except  the  deed  from  Rodgers  ta 
said  Wright,  which  reserves  the  mineral  inter- 
est as  a^ve  stated.  And  said  Allard,  and 
those  through  whom  he  claims,  have  been 
in  the  actual,  open,  and  notorious  possession 
of  said  land,  under  color  of  title,  for  more 
than  seven  years,  claiming  adversely  to  the 
world  to  the  extent  of  their  title  papers  which 
definitely  identify  the  land  intended  to  be  con- 
veyed; but  had  not  been  operating,  or  intend- 
ing to  operate,  in  any  mining  business  on  said 
land  since  the  date  of  the  deed  from  John  B. 
Rodgers  to  Wright;  neither  has  any  of  hisven 


NOTB.— As  to  nature  of  property  in  mineral  oil, 
a^  Wiiliamton  v.  Jones  (W.  Va.)  25  L.  R.  A.  222, 
and  note;  Marshall  v.  Mellon  (Fa.)  85  L.  R.  A.  816; 
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dors  attempted  to  mine  on  said  land  or  drill 
for  petroleum  oil  or  natural  gas.  There  is  no 
mineral  in,  under,  or  on  said  land,  unless  petro- 
leum oil  or  natural  gas  is  beld  to  be  such.  Tbat 
petroleum  oil  bad  Ijeen  discovered  in  White 
county,  Tenn.,  and  in  Wayne  county,  Ky.,  or 
Scott  county,  Tenn.,  at  what  is  known  as  the 
Martin  Beaty  well,  prior  to  the  deed  from 
John  B.  Rodgers  lo  Mathias  Wright,  above 
referred  lo.  And  there  are  petroleum  oil 
springs  in  the  vicinity  of  this  land  which  had 
been  discovered  at  the  date  of  said  deed  from 
Rodgers  to  Wright  (2)  That  said  John  B. 
Rodgers,  during  his  life,  and  his  heirs  after  his 
death,  have  claimed  said  mines  and  minerals 
and  metals,  including  petroleum  oil  and  nat- 
ural gas,  until  the  same  passed  out  of  them, 
and  passed  into  William  T.  Murray  by  judicial 
sale,  who  now  owns  whatever  title  they  owned 
in  said  land  before  said  sale.  (3)  The  said  Will- 
iam T.  Murrav,  by  his  agent,  went  onto  said 
portion  of  the  land  last  mentioned  in  said  Rod- 
gers' deed,  claimed  by  said  Allard,  and  pro- 
posed to  drill  for  petroleum  oil  and  natural 
gas,  and  was  refused  the  right  to  do  so  by  said 
Allard,  who  conveyed  the  same  to  one  Lewis 
Ohoate,  and  warranted  the  title,  the  said  All- 
ard contending  that  complainant  had  no  inter- 
est in  said  land — First,  because  the  words 
"mines,  minerals,  and  metals"  do  not  include 
petroleum  oil  and  natural  gas;  second,  if  thej 
did,  the  title  of  said  mines,  minerals,  and  met- 
als has  long  since  been  barred  by  the  adverse 
holding  under  said  deeds.  (4)  Complainant, 
Murray,  contends  that  petroleum  oil  and  nat- 
ural gas  are  included  in  the  words  "mines, 
minerals,  and  metals,"  and  especially  so  as 
there  is  nothing  else  for  the  reservation  to  oper- 
ate upon,  and  that  the  possession  of  said  Allard, 
and  those  through  whom  he  claims,  does  not 
extinguish  the  title  of  the  said  mines,  minerals, 
and  metals  (1)  because  the  facts  stated,  which 
are  relied  upon  to  effect  the  bar  of  the  statute 
of  seven  years,  are  not  sufficient  to  establish 
the  character  of  adverse  holding  that  would 
€flfect  a  bar  of  his  rights  or  perfect  the  title  of 
defendants;  (2)  because  their  possession  was 
consistent  with  the  complainant's  title;  (3) 
the  said  Murray  contends  that  no  cause  of  ac- 
tion would  accrue  in  such  case  until  the  ad- 
verse holder  invaded  mineral  rights,  and  that 
the  cultivation  of  the  soil  was  not  such  inva- 
sion, and  therefore  no  statute  of  limitations 
runs  as  to  said  reservation.  And  it  is  further 
agreed  that  the  Honorable  T.  J.  Fisher,  chan- 
cellor of  the  5th  chancery  division  of  the  state 
of  Tennessee,  may  pass  upon  said  facts,  and 
render  such  decree  as  the  law  and  the  facts 
may  warrant.  The  chancellor  and  the  supreme 
court,  in  case  of  appeal,  will  consult  any  and 
all  scientific  works  and  definitions  of  the  words 
"petroleum  oil"  and  "natural  gas,"  as  well  as 
such  legal  authorities  as  are  found,  to  aid  them 
in  the  determination  of  the  question  upon  the 
state  of  facts  submitted. '  Proper  affidavit  was 
attached. 

"Upon  this  state  of  facts  the  chancellor  de- 
creed as  follows:  'That  the  words  "mines, 
minerals,  and  metals"  did  not  include  oil  and 
gas;  also  tbat  there  had  been  seven  years'  ad- 
verse holding  under  the  deeds  purporting  to 
convey  an  estate  in  fee,  and  this  vested  the 
■defendant  with  a  perfect  title  in  fee,  includ- 
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ing  the  title  to  oil  and  gas,  and  that  the  ad- 
verse holding  of  James  A.  Allard,  and  those 
under  whom  he  claimed,  had  extinguished  the 
title  of  John  B.  Rodgers,  claiming  under  the 
adverse  reservation  as  to  the  mines,  minerals, 
and  metals.  He  thereupon  dismissed  com- 
plainant's case,  and  rendered  judgment  against 
Murray  for  the  costs.  An  appeal  was  prayed 
and  granted,  and  errors  were  assigned  as  fol- 
lows: First.  The  chancellor  erred  because  he 
did  not  find,  as  a  matter  of  law,  that  the  deed 
from  Rodgers  to  Wright  expressly  reserved  to 
himself  all  of  the  petroleum  oil  interest  in  the 
land  conveyed,  and  tbat  by  the  subsequent 
judicial  sale  Rodgers'  title  in  the  same  vested 
in  complainant.  Second.  The  court  erred  be- 
cause he  did  not  hold,  as  a  matter  of  fact,  m.  .* 
It  not  appearing  at  what  time  Wright  sold  the 
land,  and  consequently  it  not  appearing  how 
much  of  the  time  that  the  land  was  adversely 
held  was  by  Wright  under  his  deed  from  Roa- 
gers,  which  deed  made  the  reservation,  there- 
fore it  does  not  appear  as  a  fact  of  record  that 
the  defendant  has  beld  possession  of  the  land 
for  seven  years  next  before  this  suit  was 
brought,  under  deed  purporting  to  convey  the 
entire  estate  in  the  land.  This  fact  not  affirm- 
atively appearing,  the  defense  of  the  statute 
of  limitations  must  fail.  Third.  The  court 
erred  because  it  does  not  hold  that,  as  a  mat- 
ter of  law.  the  possession  of  the  defendants 
was  consistent  with  complainant's  title,  and 
tbat  there  being  a  double  ownership  in  the 
land,  no  cause  of  action  could  accrue  in  his 
favor  so  long  as  the  owner  of  the  surface  only 
exercised  his  legal  rights.  The  statute  of  lim- 
itations does  not  begin  to  run  until  the  mineral 
rights  in  the  land  were  invaded.' 

"The  first  question  to  be  determined  is 
whether  petroleum  oil  is  included  within  the 
language  of  the  reservation  of  'mines,  min- 
erals, and  metals.'  In  the  Century  Dictionary 
•petroleum'  is  defined:  'An  oily  substance  of 
great  economical  importance,  especially  as  a 
source  of  light,  occurring  naturally  oozing  from 
crevices  in  rocks,  or  floating  on  the  surface  of 
water,  and  also  obtained  in  very  large  quantity 
in  various  parts  of  th§  world  by  boring  into  the 
rock;  rock-oil.'  'Various  opinions  have  been 
expressed  concerning  the  origin  of  petroleum,' 
says  Prof.  S.  F.  Peckham  in  the  American  Cy- 
clopedia. 'Until  quite  recently  all  of  these 
theories  were  based  upon  the  assumption  that 
it  had  been  derived  from  vegetable  or  animal 
organisms.  Some  have  supposed  that  it  is  the 
product  of  the  decomposition  of  woody  fiber, 
by  which  more  of  the  carbon  and  less  of  the 
hydrogen  has  been  evolved  than  by  the  decom- 
position which  has  produced  coal.  Again,  it 
has  been  supposed  to  be  the  product  of  the  nat- 
ural distillation  of  pyrbituminous  shales  and 
coals.  Lesquereux  attributes  its  origin  to  the 
partial  decomposition  of  low  forms  of  marine 
vegetation.  Berthulot  has  advanced  the  theory 
that,  by  the  complex  chemical  changes  at  pres- 
ent taking  place  in  the  interior  of  the  earth, 
petroleum  is  continually  set  free.  It  may  be 
assumed  that  petroleum  is  a  normal  or  primary 
production  of  the  decomposition  of  marine  or 
vegetable  organisms,  chiefly  the  former,  and 
that  nearly  all  other  varieties  of  bitumen  are 
products  of  a  subsequent  decomposition  of  pe- 
troleum, differing    both  in  kind  and  degree. 
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The  occurrence  of  petroleum  in  the  lower  paleo- 
zoic rocks  of  Pennsylvania  and  Canada,  which 
<x>ntain  no  traces  of  land  plants,  shows  that  it 
has  not  in  all  cases  been  derived  from  terrestrial 
vegetation,  but  may  have  been  formed  from 
marine  plants  or  animals,— an  opinion  further 
strengthened  when  we  find  in  the  rocks  of  the 
tertiary  age,  in  which  fossil  remains  in  the 
iiigher  marine  animals  occur  in  abundance,  a 
petroleum  comparatively  rich  in  nitrogen.'  It 
is  shown,  also,  in  the  same  authority,  that 
petroleum  is  procured  by  a  process  of  mining; 
that  is,  by  the  sinking  of  wells.  It  is  said  tbat 
productive  wells  vary  greatly  in  depth.  In 
^ome,  large  supplies  have  been  afforded  at  60 
and  70  feet,  and  In  others  at  greater  depths  to 
over  1,000  feet.  It  is  said  that  most  of  the  oil 
is  obtained  from  wells  over  180  feet  deep;  that 
shallow  wells,  exhausted  by  pumping,  are  suc- 
cessfully made  to  yield  again  by  sinking  them 
deeper;  tbat  the  oil  is  found  at'  several  zones 
or  oil-producing  depths;  that  the  pumps  are 
sunk  deeper  into  the  well  as  the  supply  goes 
<lown.  And  he  continues:  'It  is  observed 
that,  if  the  pumping  is  interrupted  for  a  day, 
the  product  obtained  when  it  is  renewed  will 
he  water  which  is  more  or  less  salt.  At  some 
wells  the  flow  of  water  has  continued  during 
several  days'  pumping  before  the  oil  is  recov- 
ered. This  never  seems  to  fail  entirely,  unless 
it  be  from  some  obstruction  arresting  the  flow, 
and  then  recourse  is  had  to  sinking  deeper  or 
«nlargin£r  the  bore  of  the  hole.  Salt  water 
commonly  comes  up  with  the  oil,  and  is  sepa- 
rated from  it  by  standing  in  the  vats  into  which 
the  products  are  received.  The  proportion  of 
this  oil  is  very  variable,  and  the  quantity  of 
the  oil  pumped  from  a  single  well  is  far  from 
being  regular.  Sometimes  the  oil,  when  first 
struck,  rushes  up  with  great  violence,  by  rea- 
son of  the  carbureted  hydrogen  gas  that  ac- 
companies it.  This  produces  a  spouting  or 
flowing  well,  from  some  of  which  the  yield  has 
been  more  than  1,000  barrels  a  day  for  a  long 
time;  but  the  quantity  gradually  diminishes  un- 
til they  cease  to  be  flowing  wells,  and  they  are 
then  pumped.  In  a  few  instances  the  oil  has 
leaped  forth  with  such  violence  as  to  be  be- 
yond control,  and  immense  quantities  have 
been  lost.  These  fountains  of  oil  have  some- 
times taken  fire,  producing  terriflc  conflagra- 
tions and  presenting  scenes  of  appalling  grand- 
eur.* 

''Clearly,  from  this  description  of  the  sub- 
stance, it  could  not  in  any  sense  fall  under  the 
terms  ^metal*  or  'metallic'  The  question,  then, 
to  be  determined,  is.  Does  it  fall  within  the 
term  'mines  and  minerals?'  In  2  Rapalje  <&; 
L.  Law  Diet.  p.  821,  it  is  said:  'In  the  most 
general  sense  of  the  term,  minerals  are  those 
parts  of  the  earth  which  are  capable  of  being 
got  from  underneath  the  surface  for  the  pur- 
pose of  profit.  The  term  therefore  includes 
coal,  metal  ores  of  all  kind,  clay,  stone,  slate, 
and  coprolites.  "Surface"  means  that  part  ot 
the  land  which  is  capable  of  being  used  for 
agricultural  purposes.  Midland  R.  Co.  v. 
Checkley,  L.  R.  4  Eq.  19;  Hext  v.  Gill.  L  R.  7 
Ch.  699;  Ally.  Gen,  v.  Tornline,  L.  R.  5  Ch. 
Div,  702.  A  mine  is  a  work  for  the  excava- 
tion of  minerals  by  means  of  pits,  shafts. 
levels,  tunnels,  etc. ,  as  opposed  to  a  quarrj, 
where  the  whole  excavation  is  open.  While 
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unsevered,  minerals  form  part  of  the  land,  and 
as  such  are  real  estate.  When  severed  they 
become  personal  chattels.'  In  15  Am.  &  Eng. 
Enc.  Law,  at  page  500,  the  following  occurs: 
'  "Mineral"  originally  signified  that  which  is 
obtained  from  a  mine,  from  underground 
workings  as  distinguished  from  that  which  is 
quarried.  The  term  is  not  limited  to  metallic 
substances,  but  includes  salt,  coal,  paint-stone 
and  similar  substances,'— citing  on  the  last 
point,  Hartwdl  v.  Camman,  10  N.  J.  Eq.  128, 
64  Am.  Dec.  448.  In  that  the  question  was 
whether  the  mineral  stone  paint  passed  under 
the  terms  'mines  and  minerals.'  Upon  this 
question  the  court  in  tbat  case  says:  'The 
character  of  the  substance;  or  "stone  paint," 
as  the  witnesses  call  it,  is  given  in  tbe  bill,  and 
the  correctness  of  the  description  there  given 
is  admitted  by  the  answer  and  confirmed  by 
the  evidence.  It  is  a  substance  resembling  in 
general  appearance  red  shale,  so  soft  as  to  be 
easily  cut  with  a  knife  when  first  excavated, 
but  differing  in  appearance  from  the  surround- 
ing earth.  It  is  found  in  regular  strata  or 
bowlders  of  different  sizes.  It  hardens  when 
exposed  to  the  air,  and  when  broken  up  and 
ground  it  is  used  as  a  paint,  and  is  valuable  for 
that  purpose.  The  manner  in  which  it  is  pro- 
cured from  the  earth,  and  its  particular  loca- 
tion below  the  surface,  aie  particularly  de- 
scribed by  a  witness,  who  was  the  foreman  in 
carrying  on  the  works.  They  commenced 
working  in  an  old  shaft,  which  had  been 
used  for  raising  copper  ore.  As  they  pro- 
ceeded with  the  excavation  the  dip  of  the  paint 
stone  was  about  1  foot  in  8  or  10.  perhaps  a  lit- 
tle more.  At  the  point  of  the  pit  opposite  to 
the  side  at  which  the  excavation  was  com- 
menced tbe  paint  stone  was  from  18  to  20  feet 
from  the  surface  of  the  earth.  The  work  was 
carried  on  by  making  regular  mine  shafts  of 
timber,  one  of  which  was  extended  about  56 
feet  in  length,  and  penetrated  about  12  feet 
into  the  mountain  beyond  the  open  pit.  Other 
pits  were  made  very  similar  in  character.  The 
stratum  of  the  paint  stone  in  the  largest  pit 
was  found  to  vary  from  6  to  15  feet  in  thick- 
ness. The  stratum  was  uniform,  increasing  in 
thickness  as  progress  was  made  into  the  moun- 
tain. It  does  not  crumble  like  red  shale  but 
goes  off  in  square  pieces.  It  is  ground  in  a  mill, 
and  is  then  fit  for  use,  as  a  paint,  by  mixins: 
it  with  oil.  Its  value  is  from  |20  to  $80  per 
ton.  Professor  Doremus  is  the  only  scientific 
witness  examined.  He  says:  "It  may  be 
called  an  argillaceous  sandstone,  allumina  and 
silica  being  the  prominent  ingredients— it  is 
not  an  ore  of  iron.  This  comes  under  the  head  of 
argillaceous  rocks.  I  wish  to  distinguish  these 
classes  from  ores  or  metalliferous  rocks.  The 
position  of  this  paint  material,  as  it  lies  in  the 
mountain,  is  not  in  veins,  but  in  strata.  The 
extracting  of  this  material  as  I  saw  it  there 
would  not  be  called  mining."  'The  analysis,' 
the  court  continues,  'only  establishes  the  fact 
that  this  is  not  a  metalliferous  ore.  If  the 
terms  "mines  and  minerals,"  used  in  the  deed, 
could,  by  any  fair  construction,  be  confined  to 
metallic  substances,  the  question  involved 
would  be  of  easy  solution;  for  the  metallic 
property  found  in  this  paint  stone  is  so  small 
that,  for  the  purpose  of  extracting  the  metal, 
it  is  of  no  value.     But  I  do  not  think  the 
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tenns  should  be  confined  to  tbe  metals  or  to 
metallic  ores.  I  cannot  doubt,  if  a  strata  of 
salt,  or  even  a  bed  of  coal,  bad  been  found,  tbey 
would  bave  passed  under  ibis  grant.  Can  tbis 
stone  paint,  tben,  be  fairly  and  naturally  em- 
braced in  tbe  term  **mineral?"  It  is  a  body 
wbicb  is  destitute  of  organization,  and  wbicb 
naturally  exists  witbin  tbe  eartb.  It  is  below 
tbe  surface,  distinct  from  tbe  ordinary  eartb. 
It  is  in  strata,  and  is  worked  by  tbe  ordinary 
means  of  mining.  And  altbougb  Professor 
Doremus  says  tbat  it  is  not  in  veins,  but  in 
strata,  and  tbat  be  would  not  call  tbe  mode  of 
extracting  it  mining,  yet  tbis  test  of  his  would 
exclude  salt  from  tbe  class  of  minerals;  for 
salt,  too,  is  found  in  strata,  and  not  in  veins, 
and  is  obtained  by  shafts,  and  by  the  same 
mode  of  operation  by  which  this  matter  is  ex- 
tracted from  the  earth.  It  is  valuable  for  its 
mineral; properties,  and,  by  a  cheap  and  easy 
process  of  grinding,  is  converted  into  a  mer- 
chantable article  adapted  to  the  mechanical 
and  ornamental  arts.  It  is  embraced  in  tbe  de- 
finition given  by  men  of  science  to  the  term 
••mineral."  In  Bakewell's  Mineralogy,  p.  7,  it 
is  said:  "The  term  *mineral/  in  common  life, 
is  generally  applied  to  denote  substance  dug 
out  of  the  earth  or  obtained  from  mines."  In 
Cleveland's  Mineralogy,  p.  1,  the  definition  is 
given  thus:  "Minerals  are  those  bodies  which 
are  destitute  of  organization  and  which  natu- 
rally exist  within  the  earth  or  at  its  surface." 
My  conclusion  is,  that  tbis  paint  stone  passed 
by  the  grant,  and  tbat  the  defendants  bave  tbe 
right  to  excavate  and  remove  it,  and  to  convert 
it  to  their  own  use.' 

*'In  a  note  in  the  case  of  Dun?iam  v.  Kirk- 
Patrick,  appearing  on  pace  698,  47  Am.  Rep., 
the  following  appears:  ^Freestone  is  a '* min- 
eral,", within  a  reservation  in  a  deed.  Bell  v. 
Wilson,  L.  R.  1  Ch.  803.  Coal  oil  is  a  "min- 
eral product."  Thompson  v.  Noble,  8  Pittsb. 
201.  Petroleum  is  a  "mineral  and  part  of  the 
realty."  Stoughlon's  Appeal,  88  Pa.  198.  Coal 
is  a  "mineral."  Henry  v.  Lowe,  73  Mo.  96. 
In  Tucker  v.  Linger,  46  L.  T.  N.  8.  894,  it  was 
held  tbat  flint  stones,  turned  up  by  the  plow  in 
tbe  course  of  husbandry,  were  "minerals," 
within  a  reservation  to  the  lessor  of  "mines 
and  minerals,  sand,  quarries  of  stone,  brick- 
earth,  and  gravel  pits."  Tbis  holding  was 
affirmed  by  the  House  of  Lords.  L.  R.  8  App. 
Cas.  508.  In  Earl  Rosse  v.  Wainman,  14 
Mees.  &  W.  859,  the  court  said  tbat  tbe  word, 
"though  more  frequently  applied  to  substances 
containing  metals,  in  its  proper  sense  includes 
all  fossil  bodies  or  matters  dug  out  of  mines:" 
and  in  Dorvill  v.  Roper,  3  Drew.  294,  it  was 
restricted  to  such  products  "as  are  worked  by 
means  of  mines."  More  recently,  however,  in 
Hext  V.  Oill,  L.  R  7  Ch.  699,  the  natural 
meaning  of  the  term  was  said  to  be:  "Every 
substance  which  can  be  got  from  underneath 
the  surface  of  the  eartb,  for  the  purpose  of 
profit."  Again,  it  has  been  held  to  include 
beds  of  china  c^ay,  while,  on  the  other  hand, 
freestone,  quarries  of  limestone  and  clay  and 
sand,  respectively,  have  been  decided  not  to  be 
"minerals."  In  Re  Dudley's  Settled  Estates, 
Ch.  Div.  it  was  held  tbat  a  lease  of  salt  works, 
where  tbe  brine  was  pumped  from  tbe  earth 
and  made  into  salt,  was  not  a  lease  of  "min- 
erals."' 
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"In  the  case  of  Williamson  v.  Jones,  89  W. 
Va.  231,  25  L.  R'A.  222.  the  following  lan- 
guage is  used  by  Mr.  Justice  Holt:  *Tbe 
authorities  now  very  generally—universally,  as 
far  as  I  bave  examined  them — bold  petroleum  , 
to  be  a  mineral,  and  as  much  a  part  of  the 
realty  as  timber,  coal,  or  iron  ore,  except  that 
in  proper  cases  its  mobility  as  a  subterranean 
liquid  must  be  taken  into  consideration,  as  in 
the  case  of  salt  water,  etc.  The  courts  of  the 
state  of  Pennsylvania  bave  bad  many  cases, 
some  involving  property  rights,  of  great  value, 
in  which  tbe  point  arose,  and  have  examined 
the  question  thoroughly,  considered  it  with 
great  care  with  reference  to  its  being  property 
where  it  is  found,  and  its  character  and  nature 
as  property  in  general.  "Oil  is  a  mineral,  and^ 
being  a  mineral,  is  part  of  the  realty." '  Funk 
Y.  Haldeman  (1866)  53  Pa.  r329,  249.  In  the- 
case  of  Westmoreland  <Sb  C.  Natural  Qas  Co.  v. 
DeWitt,  180  Pa  285,  5  L.  R.  A.  731,  the  mas- 
ter said:  'G^  is  a  mineral,  and  while  in  situ 
is  a  part  of  the  land,  and  therefore  possession 
of  tbe  land  is  possession  of  the  gas.'  After 
quoting  this,  the  court  said:  *This  deduction 
must  he  made  with  some  qualifications.  Qasj 
it  is  true,  is  a  mineral:  but  it  is  a  mineral  with 
peculiar  attributes,  which  require  the  applica- 
tion of  precedents  arising  out  of  ordinary 
mineral  rights,  with  much  more  careful  con- 
sideration of  the  principles  involved  than  of 
the  mere  decisions.  Water  also  is  a  mineral; 
but  the  decisions  in  ordinary  cases  of  mining 
rights,  etc.,  bave  never  been  held  as  unquali- 
fied precedents  in  regard  to  fiowing  or  even  to 
percolating  waters.  Water  and  oil,  and  still 
more  strongly  gas,  may  be  classed  by  them- 
selves, if  the  analogy  be  not  too  fanciful,  as- 
minerals  ferm  natures.  In  common  with  ani- 
mals and  unlike  other  minerals,  they  bave  the- 
power  and  the  tendency  to  escape  without  the- 
volition  of  the  owner.  Their  "fugitive  and 
wandering  existence  within  tbe  limits  of  a 
particular  tract  is  uncertain,"  as  said  by  Chief 
Justice  Agnew  in  Brown  v.  Vandergrift,  80 
Pa.  147.  148.  They  belong  to  the  owner  of  the 
land,  and  are  part  of  it,  so  long  as  tbey  are  on 
or  in  it,  and  are  subject  to  his  control:  but  when 
they  escape,  and  go  into  other  land,  or  come 
under  another's  control,  the  title  of  the  former 
owner  is  gone.' 

"We  have  found  only  one  authority  opposed 
to  the  conclusion  that  petroleum  is  a  mineral, 
tbat  is  the  case  before  referred  to,  of  Dunham 
V.  Kirkpatriek,  101  Pa.  86,  47  Am.  Rep.  696. 
The  great  weight  of  authority  is  not  only  op- 
posed to  tbat  case,  but  it  seems  to  us  to  proceed 
upon  false  principles.  The  ground  of  tb& 
decision,  as  stated  in  the  opinion,  is  tbat  by  tb& 
bulk  of  mankind  nothing  is  considered  as  min- 
eral except  such  things  as  be  of  metallic  na- 
ture, such  as  gold,  silver,  copper,  lead,  etc.;. 
tbat,  in  tbe  popular  estimation,  petroleum  is 
not  regarded  as  a  mineral  substance  any  more 
than  is  animal  or  vegetable  oil;  and  that  it 
would  only  be  classified  as  such  in  the  most 
general  and  scientific  sense.  So,  in  the  light 
of  this  assumed  general  view  of  the  bulk  of 
mankind  petroleum  was  held  not  to  fall  within 
a  reservation  as  to  minerals.  We  think, 
however,  tbat  the  true  meaning  of  the  word 
*mineral,'  as  well  as  its  meaning  among*  the 
bulk  of  mankind,  must  be  determined  from 
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•dictionaries  and  other  similar  autborities.  We 
do  not  think  that  the  bulk  of  mankind  could 
be  regarded  as  holding  that  the  word  'mineral' 
applied  only  to  metals.  This  case  seems  to  be 
opposed  in  principle  by  the  later  case  of  QUI 
V.  Weston,  110  Pa.  813,  where  petroleum  was' 
held  to  be  a  mineral  substance  in  construing 
the  Pennsylvania  act  of  1855  concerning  the 
mortgaging  of  terms  on  mining  lands.  The 
-court  said  in  that  case:  *It  is  a  mineral  sub- 
stance obtained  from  the  earth  b^  a  process  of 
mining,  and  lands  from  which  it  is  obtained 
may  with  propriety  be  called  mining  lands/ 
In  the  light  of  these  authorities,  we  are  bound 
to  hold  that  petroleum  is  a  mineral,  and  that  it 
falls  within  the  terms  of  the  reservation  in  the 
deed  referred  to  in  the  foregoing  case.  The 
«ame  is  true  of  natural  gas.  We  are  of  the 
opinion  that  the  first  assignment  of  error,  there- 
fore, is  well  taken. 

We  are  of  the  opinion,  also,  that  the  second 
assignment  of  error  is  well  taken.  To  resolve 
the  point  raised  by  this  assignment  of  error, 
we  must  construe  the  agreed  state  of  facts. 
From  this  state  of  facts  it  appears  that  Rodgers 
-conveyed  the  land,  with  the  mineral  reserva- 
tion, dn  the  24th  day  of  October,  1858,  to 
Matbias  Wright,  and  that  Wright  conveyed 
the  land  by  general  warranty  deed,  without 
any  reservation,  to  some  third  party,  and  then 
it  passed  through  a  series  of  conveyances  to 
■James  A.  Allard;  but  the  date  of  the  deed  made 
by  Wright  is  not  given,  nor  the  date  of  any 
other  deed,  nor  how  long  Allard  held  after 
Wright's  deed.  It  thus  does  not  appear  from 
the  agreement  that  there  was  seven  years'  ad- 
verse possession  from  the  date  of  the  deed  of 
Mathias  Wright  The  agreement  is  that  Allard 
and  those  under  whom  he  claims  have  been 
in  actual,  open,  and  notorious  possession  of  the 
land  under  color  of  title  for  more  than  seven 
jears,  claiming  adversely  to  the  world  to  the 
oxtent  of  their  title  papers,  which  definitely 
identify  the  land  intended  to  be  conveyed. 
Within  the  expression,  'those  under  whom  he 
claims/  is  not  only  included  Wright,  but  Rod- 
gers. Therefore  it  is  impossible  to  say  that 
there  was  seven  years  of  adverse  possession 
from  the  deed  made  by  Wright  to  the  third 
person  forward. 

'*We  are  of  the  opinion,  also,  that  the  third 
assignment  of  error  is  well  taken.  In  mineral 
lands  the  surface,  as  adapted  to  cultivation, 
may  be  separated  from  the  right  to  dig  under 
its  surface  for  ore,  and  one  person  may  hold 
one  of  these  rights  while  another  holds  the 
other.  Stetoart  v.  Ghadwick,  8  Iowa.  4«8; 
Caldwell  v.  Fultov,  81  Pa.  475,  72  Am.  Dec. 
760.  So  the  possession  of  the  soil  by  the  owner 
for  the  purpose  of  tillage  gives  him  no  posses- 
sion of  the  gas  under  the  surface  or  of  the 
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other  minerals.  Westmoreland  d  G,  Natural 
Gas  Go.  V.  De  Witt,  180  Pa.  285,  5  L.  R.  A. 
781;  Ghartiers  Block  Goal  Go,  v.  MeUon,  \bi  Pa. 
286,  18  L.  R.  A.  702.  In  this  case  it  is  said: 
'The  mining  of  coal  and  other  minerals  is  con- 
stantly developing  new  questions.  Formerly 
a  man  who  owned  the  surface  owned  it  to  the* 
center  of  the  earth.  Now  the  surface  of  the 
land  may  be  separated  from  the  different 
strata  underneath  it,  and  there  may  be  as  many 
different  owners  as  there  are  strata.  LiUi- 
bridge  v.  Lackatoanna  Goal  Go.  143  Pa.  298, 
13  L.  R.  A.  627.  .        .        .  Jn  the 

earlier  days  of  the  common  law  the  attention 
of  buyers  and  sellers,  and,  therefore,  the  atten- 
tion of  the  court,  was  fixed  upon  the  surface. 
He  who  owned  the  surface  owned  all  that  grew 
upon  it  and  all  that  was  buried  beneath  it. 
His  title  extended  to  the  clouds  and  downward 
to  the  earth's  center.  The  value  of  his  estate 
lay,  however,  in  the  arable  qualities  of  the  sur- 
face, and,  with  rare  exceptions,  the  income  de- 
rived from  it  was  the  result  of  agriculture. 
The  comparatively  recent  development  of  the 
sciences  of  geology  and  mineralogy,  and  the 
multiplication  of  mechanical  devises  for  pene- 
trating the  earth's  crust,  have  greatly  changed, 
the  uses  and  the  values  of  lands.  Tracts  that 
ivere  absolutely  valueless,  so  far  as  the  surface 
was  concerned,  have  come  to  be  worth  many 
times  as  much  per  acre  as  the  best  farming 
lands  in  the  commonwealth,  because  of  the 
rich  deposits  of  coal,  or  iron,  or  oil,  or  gas 
known  to  underlie  them  at  various  depths. 
These  deposits  are  sometimes  found,  however, 
beneath  well-cultivated  farms,  so  that  the  sur- 
face has  a  larffe  market  value  apart  from  the 
value  of  the  deposits  of  coal  or  other  minerals 
under  it.  In  such  cases  the  owner  is  rarely 
able  to  utilize  the  lower  stores  of  wealth  to 
which  be  has  title,  by  mining  operations  con- 
ducted by  himself,  and  for  this  reason  he  sells 
them  to  some  person  or  corporation  to  be  mined 
and  to  be  moved.  So  it  often  happens  that  the 
owner  of  a  farm  sells  the  land  to  one  man,  the 
iron,  or  oil,  or  gas  to  another,  givine  to  each 
purchaser  a  deed  or  conveyance  in  fee  simple 
for  his  particular  deposit  or  stratum,  while  he 
retains  the  surface  for  settlement  and  cultiva- 
tion precisely  as  he  held  it  before.  The  sever- 
ance is  complete  for  all  legal  and  practical 
purposes.  Each  of  the  separate  layers  or 
strata  becomes  a  subject  of  taxation,  of  encum- 
brance, levy,  and  sale,  precisely  like  the  sur- 
face.' " 

The  result  is  that  the  decree  of  the  chancel- 
lor must  be  reversed,  with  costs,  and  ^  decree 
entered  Jiere  afflrming  the  decree  of  the  Gourt  of 
Ghancery  Appeals  for  the  complainant  in  ac- 
cordance with  this  opinion. 
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J.  B.  FOWLER,  Plff.  in  Err,, 

V, 

Mary  E.  BELL  et  ah 
(«)Tex.lfiO.) 

l.~  The  validity  of  a  chattel  mortg^ag^ 

executed  by  an  insolvent  foreign  corporation  In 
the  state  which  created  it,  to  secure  a  creditor  re- 
siding in  that  state,  must  be  determined  by  the 
laws  of  the  state  In  which  the  property  is  situ- 
ated. 

2«  The  invalidity  of  an  attachment  of 
property  of  an  Insoivent  corporation  will  not 
preclude  a  purchaser  of  the  property  from  de- 
fendinK  agrainst  one  clalminfir  it  under  a  mort- 

'   erasre  which  constitutes  an  invalid  preference. 

(November  le,  1896.) 

ERROR  to  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  to  review 
a  judgment  affirming  a  judgment  of  the  Dis- 
trict Court  for  Wichita  County  in  favor  of 
plaintiffs  in  a  proceeding  brought  to  foreclose 
a  mortgage.     Reversed. 

The  facts  are  stated  in  the  opinion.  ' 

Messrs.  Mathis  A  Mathis  and  Herring^ 
St  Kelley,  for  plaintiff  in  error: 

The  court  erred  in  rendering  judgment  for 
plaintiff  foreclosing  said  chattel  mortgage  for 
the  reason  that  the  evidence  shows  that  at  the 
time  said  mortgage  was  given  by  the  McLeod 
Artesian  Well  Company  it  was  an  insolvent 
corporation  and  had  ceased  to  do  business,  and 
such  a  mortgage  was  a  preference  in  favor  of 
plaintiff  over  its  other  creditors  under  whom 
this  appellant  Fowler  holds  title  to  a  portion  of 
its  properly  under  attachment  proceedings. 

The  laws  of  the  state  of  Texas  do  not  permit 
an  insolvent  corporation  to  prefer  one  creditor 
above  another,  and  the  chattel  mortgage  in 
question  was  void  for  the  reason  that  it  at- 
tempted to  create  a  preference  in  plaintiff's  fa- 
Tor  over  other  creditors  of  the  corporation. 

Lyons-Thomas  Hardware  Co.  v.  Perry  Stove 
Ufa.  Co.  86  Tex.  143,  22  L.  R  A.  802. 

The  chattel  mortgage  having  been  given  upon 
property  which  was  at  the  time  situated  in  the 
state  of  Texas,  the  parties  then  intending  that 
any  foreclosure  thereof  that  might  become 
necessary  should  be  had  in  the  state  of  Texas, 
was  controlled  and  governed  by  the  laws  of  the 
state  of  Texas  in  determining  the  rights  of  the 
parties  ^thereunder.  In  such  cases  the  lex  fori 
controls.  The  validity  of  a  chattel  mortgage  is 
a  question  of  local  law. 

Hall  V.  Harris,  11  Tex.  809;  7  Lawson 
Rights.  Rem.  &  Pr.  §§  8715,  8716;  Burrili; 
Assignments,  §§  805,  306;  Queen  Ins.  Co.  v. 
Jefferson  Ice  Co.  64  Tex.  582;  2  Morawelz,  Priv. 
Corp.  §§  959,  960,  964,  965.  967,  968,  970; 
Jones,  Chat.  Mortg.  ^§  805-807.  and  note  1; 
Etiieridge  v.  Sperry,  139  U.  8.  276,  277,  35  L. 
ed.  176;  George  T.  Smith  Middlings  Purifier 
Co,  V.  McOroarty,  136U.  S.  241,  84  L.  ed.  348;  3 
Am.  &  Eng.  Enc.  Law,  pp.  576-578,  and  notes. 


The  laws  of  the  state  of  Texas  control  the- 
remedies  for  the  enforcement  of  said  chattel 
mortgage  as  between  appellant  Fowler,  a  citi- 
zen of  the  state  of  Texas,  claiming  title  to  prop- 
erty acquired  under  judicial  process  issued  by 
one  of  the  courts  of  Texas,  on  the  one  hand,, 
and  appellee,  a  citizen  of  another  state,  claim- 
ing a  preference  given  by  an  insolvent  corpora- 
tion, which  act  contravenes  the  policy  of  the- 
state  of  Texas,  which  forbids  preferences  by 
insolvent  corporations. 

Barnett  v.  Kinney,  147  U.  8.  476.  87  L.  ed. 
247;  Story,  Confl.  Laws,  §§  7,  20,  23,  98,  28CL 
826.  327,  525;  Green  v.  Van  Busktrk,  74  U.  S. 
7  Wall.  150.  19  L.  ed.  113. 

When  the  plaintiff  found  that  the  property 
of  the  insolvent  corporation,  upon  which  she 
had  a  chattel  mortgage,  had  been  seized  under 
attachments  by  local  creditors,  if  she  was  not 
satisfied  with  the  disposition  thus  about  to  be- 
made  of  the  property,  she  should  have  taken 
steps  to  have  the  property  administered  by  a 
receiver. 

Lang  v.  Dougherty,  74  Tex.  282;  Harrigan 
V.  Quay  (Tex.  Civ.  App.^  27  S.  W.  897;  2 
Morawelz,  Priv.  Corp.  §  864. 

Messrs.  Corri^an  &  Hufl^hes,  for  defend- 
ants in  error: 

A  party  cannot  claim  that  the  property  of 
an  insolvent  corporation  is  "a  trust  fund"  for 
the  benefit  of  all  the  creditors,  and  for  this  rea- 
son seek  to  avoid  a  chattel  mortgage,  executed 
by  said  corporation  for  the  benefit  of  certain 
other  creditors,  and  at  the  same  time  appro- 
priate all  of  said  property  to  himself,  by  legal 
proceedings,  to  wit,  an  attachment. 
Lang  v.  Dougherty,  74  Tex.  282. 
The  chattel  mortgage  in  controversy  beine 
made  in  the  state  of  Iowa,  by  a  corporation 
created  by  and  domiciled  in  that  state,  being 
valid  and  legal  by  the  laws  of  Iowa,  and  being 
executed  in  the  manner  and  form  as  required 
by  the  laws  of  this  state,  and  filed  and 'regis- 
tered as  required  bv  the  laws  of  this  state,  will 
constitute  a  valid  lien  upon  the  property  sit- 
uated in  this  state  in  the  absence  of  any  law  in 
force  here  prohibiting  such  a  transfer. 

Barnett  v.  Kinney,  147  U.  8.  477,  87  L.  ed. 
248;  Weider  v.  Maddax,  66  Tex.  872,  59  Am. 
Rep.  617;  Ryan  v.  Missouri,  K.  d  T,  R.  Co. 
65  Tex.  18,  57  Am.  Rep.  589;  Cantu  v.  Ben- 
nett, 89  Tex.  806;  Hall  v.  Harris,  11  Tex.  «09; 
Butler  V.  Wendell,  57  Mich.  62,  58  Am.  Rep. 
829;  Chafee  v.  Fourth  Nat.  Bank,  71  Me.  514, 
36  Am.  Rep.  845;  Thurston  v.  Rosenfield,  42 
Mo.  474,  97  Am.  Dec.  851;  Gautier  v.  Frank- 
lin, 1  Tex.  782;  2Morawetz,  Priv.  Corp.  §  968; 
Cobbey,  Chat.  Mort.  §  64,  pp.  475,  477;  Story. 
Confi.  L.  268;  2  Kent.  Com.  p.  454;  Iowa  Code 
1878,  §  1058;  Manhattan  L.  Ins,  Co,  v.  Fields 
(Tex.  Civ.  App.)  26  8.  W.  280;  Rue  v.  Missouri 
P.  R  Co.  74  Tex.  475. 

A  corporation  carries  its  charter  powers  with 
it  wherever  it  goes,  whether  it  be  chartered  by 
a  special  act  or  by  the  general  laws  of  the 
state  creating  it,  and  every  person  who  deals 


Note.— As  to'JlawfulDess  of  preferenoe  of  cred-  I  L.  A.  802.  and  note:  also  Adams  &  W.Oo.  v.  Deyette 
Itors  by  Insolvent  oorporatlons,  see  Lyons- Thomas    (S.  D.)  81  L.  R,  A.  497,  and  other  cases  cited  in 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  (Tex.)  22 '  footnoU  thereto. 
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with  sucb  corporation  is  bound  to  take  notice 
of  the  law  of  its  creation,  which  was  m&de  for 
the  control  of  its  affairs. 

Life  Auo.  of  America  v.  Rundle  (Reffe  v. 
Bundle),  108  U.  S.  222.  26  L.  ed.  337;  Can- 
ada Southern  R,  Co.  v.  Oebhard,  109  U.  8.  527. 
27  L.  ed.  1020;  Rf/an  v.  Missouri,  K,  A  T.  R. 
Co.  65  Tex.  13,  57  Am.  Rep.  589;  2  Morawetz, 
Priv.  Corp.  §§  963,  965;  Manhattan  L.  Ins.  Co. 
V.  Fields  (Tex.  Civ.  App.)  26  S.  W.  280. 

A  corporation  created  under  the  General 
Laws  of  Texas  after  it  has  become  insolvent 
and  ceased'  to  do  business  never  to  resume,  has 
no  right  to  prefer  one  creditor  by  mortgage  of 
its  property  to  the  exclusion  of  others.  This 
is  not  because  there  is  any  law  in  Texas  that 
prohibits  such  preference,  but  because  the  law 
of  Texas  creating  the  corporation  does  not 
clothe  it  with  authority  to  thus  appropriate 
property.  The  McLeod  Artesian  Well  Compa- 
ny, being  incorporated  under  the  laws  of  Iowa, 
and  being  granted  such  powers  by  its  charter,its 
mortgage  made  in  pursuance  thereof,  and  con- 
veying property  in  Texas  to  certain  creditors, 
wfll  be  upheld. 

Rnd.;  Lyons- Thomas  Hardware  Co.  v.  Perry 
Stove  Mfff.  Co.  86  Tex.  143,  22  L.  R.  A.  802. 

The  court  did  not  err  in  holding  that  the 
rights  of  appellee  under  said  chattel  mortgage 
were  governed  by  the  laws  of  Iowa  instead  of 
the  laws  of  Texas. 

Weider  v.  Maddox,  66  Tex.  372. 59  Am.  Rep. 
617;  2  Morawetz,  Priv.  Corp.  §  962. 

It  does  not  rest  with  the  discretion  of  the 
court  to  give  or  deny  effect  to  this  mortgage 
according  as  it  may  appear  or  not  appear  in- 
jurious to  the  rights  of  the  citizenship  of  this 
state.  Such  matters  should  be  a  subject  of 
legislative  and  not  judicial  discretion.  This 
mortgage  is  valid  here  by  the  comity  of  the  na- 
tion and  not  bv  the  comity  of  the  court. 

Weider  v.  Maddox,  66  Tex.  877,  59  Am.  Rep. 
617;  Story,  Confl.  L.  890;  Quillander  v.  How- 
ell.  85  N.  T.  669;  2  Morawetz,  Priv.  Corp. 
§962. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  made  the  follow- 
ing  statement  of  the  case  and  conclusions  of 
fact:  **0n  the  Ist  day  of  March,  1892,  the  Mc- 
Leod Artesian  Well  Company,  a  private  cor- 
))oration  created  by  the  laws  of  Iowa,  and 
domiciled  there,  executed  to  Mary  E.  Bell  its 
note  for  $1,000  for  money  loaned  it  by  her. 
payable  one  year  after  date  thereof.  On  the 
3d  day  of  June.  1893,  the  McLeod  Artesian 
Well  Company  executed  to  Mary  E.  Bell  a 
chattel  mortgage,  dated  June  3.  1893,  convey- 
ing to  her  certain  property  situated  in  Wichita 
Falls,  Texas,  belonging  to  said  company,  for 
the  purpose  of  securing  said  debt.    The  mort- 

fge  was  signed  and  acknowledged  by  John 
Craig,  the  president  of  said  company,  on 
the  8d  day  of  June,  1893,  in  Iowa,  and  was 
sent  by  him  to  Rice  B.  Bell,  secretary  and 
treasurer  of  the  said  company,  who  was  then 
temporarily  stopping  at  Wichita  Falls,  Texas, 
who  also  signed  and  acknowledged  said  mort- 
gage on  the  2l8t  day  of  June,  1898,  at  Wichita 
Falls,  and  deposited  and  filed  the  same  on  that 
day  with  the  county  clerk  of  Wichita  county, 
Texas,  to  be  registered  as  a  chattel  mortgage. 
89  L.R.  A. 


At  the  date^of  the  execution  of  this  mortgage, 
the  McLeod  Artesian  Well  Company,  by  itg 
same  ofQcers,  executed  two  other  mortgages,, 
convening  this  property  and  all  its  other  prop- 
erty m  Texas,  except  a  few  articles  at  Ft. 
Worth.  Texas,  of  nominal  value,— one  to  se- 
cure Mrs.  Craig  in  the  sum  of  $2,000.  and  one 
to  secure  Mrs.  San  ford  in  the  sum  of  $1,000. 
The  McLeod  Artesian  Well  Company  is  a  cor- 
poration incorporated  by  the  laws  of  Iowa  in 
1891,  its  stockholders  all  being  residents  of 
Iowa.  It  has  always  maintained  its  principal 
office  at  Keokuk,  in  the  state  of  Iowa,  and  its 
president  and  its  officers  all  reside  in  said  state. 
Said  mortgage  was  executed  in  the  state  of 
Iowa  for  the  purpose  of  securing  Iowa  credi- 
tors. At  the  time  of  the  execution  of  said 
mortgage  the  McLeod  Artesian  Well  Company 
was  insolvent,  and  had  ceased  to  do  business. 
The  laws  of  Iowa  allow  an  insolvent  corpora- 
tion that  has  ceased  to  do  business  to  prefer  its 
creditors.  Such  power  is  granted  to  it  by  the 
laws  constituting  its  charter.  Said  mortgage 
in  favor  of  Mary  E.  Bell  was  given  on  prop- 
erty situated  in  Wichita  county,  Texas,  and 
the  same  was  properly  filed  and  registered  by 
the  clerk  of  said  county  on  the  22d  day  of 
July.  1893;  and  after  said  mortgage  had  been 
properly  filed,  W.  R  Kent  brought  suit  in  the 
county  court  of  Wichita  county.  Texas,  ^ 
against  the  McLeod  Artesian  Well  Company 
for  $972,  and  in  said  suit  procured  a  writ  of 
attachment,  and  caused  it  to  be  levied  upon 
the  property  described  in  said  mortgage,  and 
after  said  judgment  in  said  cause  in^his  favor 
foreclosing  said  attachment  had  said  property 
sold  under  an  order  of  sale  issued  from  sai^ 
court  on  the  4th  day  of  October,  1893,  at 
which  sale  W.  R.  Kent  bought  in  all  of  said 
property  for  the  sum  of  $300.  Afterwards,  to 
wit.  on  or  about  the  Ist  day  of  February,  1898. 
be  sold  said  property,  which  was  then  situated 
in  Wichita  Falls,  Texas,  to  J.  W.  Sparger,  and 
Sparger  sold  it  to  J.  B.  Fowler,  and  delivered 
the  same  to  him  in  Hill  county,  Texas.  That 
at  the  time  of  said  attachment  and  sales  the 
mort^race  of  Mary  E.  Bell  was  on  file  in  the 
office  or  the  county  clerk  of  Wichita  county, 
Texas,  and  the  property  was  also  in  said 
countv.  On  the  6th  day  of  October,  1898,  the 
appellee  Mary  E.  Bell  brought  this  suit  in  the 
district  court  of  Wichita  county,  Texas,  against 
the  McLeod  Artesian  Well  Company,  on  said 
note  for  $1,000,  interest,  and  attorney's  fees, 
and  to  foreclose  said  chattel  mortgage  given  to 
secure  said  note.  W.  R.  Kent  was  made  a 
partv  defendant  in  this  suit.  On  the  27th  day 
of  March,  1894,  the  appellees  filed  an  amended 
original  petition  in  this  suit,  in  which  they 
made  J.  B.  Fowler  a  party  defendant,  alleging 
that  he  had  converted  a  portion  of  said  prop- 
erty for  which  Mary  E.  Bell  had  a  mortgage, 
and  asked  for  a  judgment  against  said  Fowler 
for  the  value  thereof.  On  the  24th  day  of 
November,  1894,  the  case  was  tried  before  the 
district  judge  without  a  jury,  wherein  he  ren- 
dered a  judgment  in  favor  of  the  appellee 
against  said  Artesian  Well  Company,  for  the 
amount  of  her  debt,  interest,  and  attorney's 
fees;  also  foreclosing  her  said  mortgage  lien  as 
against  all  defendants;  also  rendered  judgment 
in  favor  of  appellees  against  defendfant  J.  B. 
Fowler  for  the  value  of  the  property  taken  by 
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•him.    J.  B.  Fowler  alone  prosecutes  this  ap- 
peal." 

The  only  question  which  we  find  it  necessary 
to  consider  is,  Was  the  mortgage  given  by  the 
McLeod  Artesian  Well  Company  in  favor  of 
Mrs.  Bell  valid?  If  it  was  not,  she  cannot 
maintain  this  suit  to  foreclose  it,  whether  the 
•defendant  acquired  title  or  not  under  the  Judg 
ment  foreclosing  the  attachment  lien.  The 
-question  involved  is  this:  Could  the  McLeod 
Artesian  Well  Company,  a  corporation  doing 
business  in  this  state,  but  created  under  the 
laws  of  the  state  of  Iowa,  being  insolvent,  and 
having  ceased  to  do  business,  make  a  mortgage 
upon  its  properly  in  this  state,  giving  a  pref- 
erence to  one  or  more  creditors  over  others, 
Tvbich  mortgage  a  corporation  created  under 
the  laws  of  this  state  could  not  have  made  un- 
■der  similar  conditions?  In  other  words,  do  the 
general  laws  of  another  state  govern  in  the  in- 
terpretation of  a  contract  made  by  a  corpora- 
tion of  such  State  with  reference  to  its  property 
situated  in  this  siate,  when  such  contract  is  in 
violation  of  the  laws  or  public  policy  of  this 
state?  Mr.  Thompson,  in  his  recent  work  on 
Corporations  (vo).  6,  §  7885),  states  the  rule, 
which  we  believe  to  be  correct,  as  follows: 
"Without  attempting  to  enumerate,  in  a  single 
section,  all  the  cases  to  which  this  comity  does 
not  extend,  it  may  be  observed,  in  the  first 
place,  that  it  does  not  extend  so  far  as  to  con- 
■cede  to  foreign  corporations  the  powers  which 
their  own  charters  do  not  permit  them  to  exer- 
cise: nor  so  far  as  to  permit  a  foreign  corpora- 
tion to  exercise  powers  within  the  state  which 
«  domestic  corporation  of  the  same  kind  is  not 
permitted  to  exercise  under  the  Constitution 
tind  policy  of  the  state."  This  rule  is  well  sus- 
tained by  the  authorities,  of  which  we  cite  the 
following:  Falls  v.  United  States  Sav.  Loan  d 
Bldg.  Go,  97  Ala.  417,  24  L.  R.  A.  174;  QuU- 
Jord  V.  Western  O.  Teleg.  Go,  59  Minn.  832; 
Butchins  V.  New  England  Goal  Min.  Go,  4 
Allen,  580;  Milntyr  v.  Nets  York  <&  JV,  H.  R. 
Co.  53  N.  T.  863;  Rorer,  Interstate  Law,  288. 
Morawetz  on  Private  Corporations  (§  967,  vol. 
2)  states  the  proposition  thus:  "It  is  the 
charter  alone  which  is  recognized  b^  the  law 
of  comity,  and  not  the  general  legislation  of 
the  state  m  which  the  corporation  was  formed. 
The  word  'charter'  is  here  used  to  signify  the 
agreement  between  the  shareholders  of  the 
•corporation,  whether  this  agreement  be  con- 
tained in  a  special  act  of  the  legislature,  or  in 
articles  of  association,  or  in  either  of  these 
taken  in  connection  with  certain  general  laws 
of  the  state.  The  law  of  comity  merely  enables 
the  corporators  to  exercise  the  franchise  of  act- 
ing in  a  corporate  capacity  in  foreign  states, 
and  the  extent  of  this  franchise  is  determined 
by  the  agreement  entered  into  when  the  char- 
ter was  accepted.  The  laws  of  the  state  where 
the  corporation  was  formed  by  the  agreement 
of  the  corporators  are  regarded  only  so  far  as 
they  determine  the  scope  and  validity  of  this 
agreement  itself.  .  .  .  The  general  laws 
and  regulations  of  a  state  are  intended  to  gov- 
ern only  within  the  limits  of  the  state  enacting 
them,  and  the  state  would  have  no  power  to 
^ve  them  extraterritorial  force.  ...  It 
follows,  therefore,  that  if  a  statute  enacted  by 
«  state, — whether  as  a  general  law,  or  as  a 
special  provision  in  the  charter  of  a  corpora- 
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tion, — was  enacted  for  the  enforcement  of  a 
local  policy  only,  it  will  not  be  presumed  that 
such  statutory  provision  was  intended  by  the 
State,  or  by  the  shareholders  forming  the  cor- 
poration, to  enter  into  the  charter  contract, 
and  to  regulate  the  company  in  its  transactions 
outside  of  the  state;  and  such  enactment  will, 
therefore,  not  affect  the  validity  of  the  dealings 
of  the  company  in  foreign  states."  Applying 
these  principles  of  law  to  the  facts  of  this  case, 
it  follows  that,  if  the  mortgage  in  question  was 
made  contrary  to  the  laws  of  this  state,  or  to  its 
public  policy,  it  is  void,  and  conferred  no 
rights  upon  the  mortgagee.  A  corporation 
created  in  this  state,  which  has  become  insol- 
vent, and  has  ceased  to  carry  on  its  business, 
cannot  make  any  disposition  of  Its  property 
which  gives  a  preference  to  one  or  more  cred- 
itors over  others,  for  the  reason  that  upon  in- 
solvency and  cessation  of  the  business  the  as- 
sets of  the  corporation  by  operation  of  the  law 
become  a  trust  fund  in  the  hands  of  its  direct- 
ors, to  be  disposed  of  for  the  benefit  of  its  cred- 
itors; and  any  disposition  which  discriminates 
between  such  creditors  is  a  violation  of  that 
trust.  Lang  v.  Dougherty,  74  Tex.  226; 
Lyons-Thomas  Hardware  Go.  v.  Perry  Stove 
Mfg.  Go.  86  Tenn.  148,  22  L.  R.  A.  802.  If 
the  McLeod  Artesian  Well  Company  had  been 
a  domestic  corporation,  and  had  made  the 
mortgage  in  question  under  the  same  condi- 
tions, it  would  be  void,  because  contrary  to  the 
laws  and  public  policy  of  this  state,  as  declared 
in  the  decision  of  its  court,  as  above  cited;  and 
it  must  be  so  held  in  this  case,  unless  its  valid- 
ity can  be  supported  upon  the  ground  that  it  is 
sustained  by  the  laws  of  the  state  of  Iowa. 

Counsel  for  the  defendants  in  error  claim 
that  the  mortgage  in  question  in  this  case  is 
valid  for  the  following  reasons:  (1)  That 
there  is  no  law  in  Texas  which  renders  such 
transaction  invalid,  but  that  the  decisions  of 
our  courts,  and  especially  that  of  Lyons- 
Thomas  Hardware  Go  v.  Perry  Stove  Mfg.  Co. 
rest  upon  the  ground  that  the  statutes  of  this 
state  do  not  confer  upon  corporations  power  to 
make  such  instruments.  (2)  Because  the  trans- 
action is  to  be  governed  by  the  laws  of  Iowa, 
where  the  contract  was  made,  and  in  which 
state  it  would  be  valid,  and  not  by  the  laws  of 
Texas.  In  the  case  of  LyonsT/umas  Hard- 
ware Go.  V.  Perry  Store  Mfg.  Go.  cited  above. 
Judge  Slayton  reviewed  the  authorities  ex- 
haustively to  show  that  an  insolvent  corpora- 
tion which  had  ceased  to  do  business  could  not 
make  a  mortgage  giving  preference  to  some 
creditors  over  others,  for  the  reason  which  we 
have  before  stated,  that  upon  the  happening  of 
such  conditions  the  directors  of: the  corporation 
by  operation  of  law  become  trustees  charged 
with  the  dibtribution  of  Its  assets  among  all 
of  its  creditors,  and,  thus  being  constituted 
trustees,  they  could  not  deprive  the  benefi- 
ciaries of  that  trust  of  their  proportionate  part 
of  the  assets  of  the  corporation  by  means  of 
conveyances  of  the  property  so  held  to  one  or 
more  of  the  creditors  in  preference  to  the  others. 
The  decision  is  not  placed  upon  the  ground  that 
the  authority  is  not  conferred  upon  the  corpo- 
ration by  the  laws  of  this  state,  as  is  insisted  by 
counsel  for  the  defendants  in  error,  but  In  that 
case  it  was  insisted  that  a  corporation  had  the^ 
inherent  right  at  common  law  to  make  such* 
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'was  no  law  id  Texas  which  would  uphold  such 
a  contract  as  that  made  betweeu  these  parties. 
The  contract  was  so  obviously  contrary  to  good 
morals,  fair  dealing,  and  honesty  towards  the 
railroad  company  on  the  part  of  its  officer, 
participated  in  by  Rue.  that  it  would  seem  to 
have  been  contrary  to  the  public  policy  of  this 
state,  and  therefore  there  was  no  conflict  be- 
tween the  law  of  Missouri^and  the  laws  of  pub- 
lic policy  of  Texas  upon  this  question.  We 
are  not  called  upon  in  this  case  to  approve  or 
dissent  from  the  opinion  delivered  In  that  case. 
It  is  not  authority  in  the  case  now  before  the 
court,  and  cannot  be  held  to  control  or  influence 
a  decision  of  the  question  now  under  consider- 
ation. 

Defendants  in  error's  counsel  cite  Re  Prime, 
136  N.  Y.  847,  18  L.  R.  A.  718.  as  relevant  to 
the  questions  under  discussion.  The  only 
point  m  that  case  which  could  be  considered  as 
in  the  remotest  degree  akin  to  this  is  thus  ex- 
pressed in  the  syllabus  of  the  case:  **A  state 
statute  erantine  powers  and  privileges  to  cor- 
porations, in  the  absence  of  plain  indications 
to  the  contrary  appearing  on  the  face  of  the 
act,  applies  only  to  corporations  created  by  the 
state."  Manifestly  that  case  has  no  relevancy 
to  any  question  now  before  the  court.  In 
Bartk  V.  Backus,  140  N.  T.  280,  28  L.  R.  A. 
47,  cited  by  counsel,  the  court  refused  to  sus- 
tain an  assignment,  made  by  a  Wisconsin  cor- 
poration doing  business  in  the  city  of  New 
York,  of  personal  property  in  that  state,  be- 
cause the  law  of  Wisconsin  upon  the  subject 
of  assignments  required  creditors  to  accept 
the  assignment  and  discharge  the  assignor, 
and  was  considered  by  tne  New  York  court 
to  be  in  the  nature  of  a  bankrupt  or  insol- 
vent law.  If  at  all  applicable,  that  case  does 
not  sustain  the  contention  of  the  defendants 
in  error.  We  deem  it  unnecessary  to  review 
the  case  at  greater  length.  We  are  earn- 
estly asked  to  carefuUv  examine  Vanderpoel 
V.  Gorman,  140  N.  Y.  563,  24  L.  R.  A. 
548,  which,  upon  careful  examination,  we 
find  to  be  a  case  in  which  a  corporation  cre- 
ated under  the  laws  of  New  Jersey,  doing 
business  in  the  state  of  New^  York,  made  a 
general  assignment  for  the  benefit  of  all  of  its 
creditors  without  preferences.  An  attachment 
was  levied  in  the  state  of  New  York  upon  the 
property  assigned,  and  the  assignee  brought 
suit  to  recover  damages  for  the  levy  upon  and 
sale  of  the  property.  The  defendant  in  that 
suit  claimed  that  the  assignment  was  void  on 
account  of  the  provisions  of  a  statute  of  the 
contract  made  under  these  circum-  i  state,  which,  among  other  things,  provided, 
Talmage,  the  general  manager  of  the   "that  no  corporation  shall  make  any  transfer 

"or  assignment  to  any  person  whatever  in  con- 
templation of  its  Insolvency,  and  every  such  as- 
signment is  declared  to  be  void."  It  was 
claimed  that  the  foreign  corporation  was  em- 
braced in  the  general  language  of  this  statute. 
The  court  held  that  the  law  above  quoted  did 
not  apply  to  foreign  corporations.  That  court 
also  bela  that  the  right  to  make  such  an  as- 
signment as  was  made  in  that  case  was  inher- 
ent in  all  corporations  unless  prohibited,  and, 
not  being  prohibited  to  the  foreign  corporation 
by  the  terms  of  the  statute,  the  assignment  was 
not  violative  of  any  law  in  the  state  of  New 
York.  There  are  two  marked  distinctions  be- 
tween that  case  and  this:    First.  The  instru- 


a  conveyance.  Judge  Stayton  conclusively 
showed  from  the  best- considered  authorities 
that  the  rule  claimed  applied  only  to  common- 
law  corporations,  and  not  to  those  created  by 
statute:  and  then,  in  order  to  conclusively 
show  that  the  rule  announced  as  applicable  to 
Insolvent  corporations  applied  in  this  state  un- 
der such  circumstances,  he  examined  our  stat- 
utes, from  which  examination  it  appeared  that 
no  such  authority  had  l)een  either  directly  or 
by  implication  conferred  upon  corporations  in 
this  state.  That  case  clearly  settled  the  law 
upon  this  question  in  Texas,  and  it  is  no  longer 
open  to  controversy  that  an  insolvent  corpora- 
tion cannot,' in  this  state,  when  it  has  ceased  to 
perform  the  business  for  which  it  was  created, 
dispose  of  its  assets  so  as  to  deprive  its  credi^ 
ors  of  a  fair  and  just  distribution  of  the  same. 
In  support  of  the  second  proposition  above 
stated.  It  is  claimed  that,  this  mortgage  having 
been  executed  in  Iowa,  where  the  law  permit- 
ted such  disposition  of  the  property,  it  is  to  be 
governed  in  its  construction  and  enforcement 
by  the  laws  of  that  state.  We  will  remark, 
however,  that  it  was  made  with  a  view  to  its 
enforcement  in  Texas,  and  embraced  alone 
property  situated  in  Texas.  In  support  of  the 
position  taken  by  counsel,  above  stated,  the 
following  cases  are  cited:  Ryan  v.  Misitovri, 
K.  d  T.  R.  Go.  66  Tex.  13,  57  Am.  Rep.  589; 
Weider  v.  Maddox,  66  Tex.  872,  59  Am.  Rep. 
«17;  Rue  v.  Missouri  R  R.  Go,  74  Tex.  479. 
We  will  briefly  review  some  of  the  cases  cited 
by  the  defendants  in  error,  which,  in  our  opin- 
ion, are  not  in  point  as  authority  upon  the 
question  here  involved.  In  the  case  of  Ryan 
V.  Missouri,  K.  dh  T,  R.  Co,  the  question  was 
whether  the  law  of  Missouri  or  the  law  of 
Texas  should  govern  in  the  construction  of  a 
•contract  for  the  shipment  of  goods  from  St. 
Louis  into  Texas  over  the  Missouri,  Kansas,  & 
Texas  Railroad.  It  was  a  case  in  which  per- 
formance of  the  contract  began  in  Missouri  and 
terminated  in  Texas,  and  the  court  held  that 
under  such  circumstances  the  law  of  the  place 
of  making  the  contract  would  be  applicable. 
In  Weider  v.  Maddox  an  assignment  made  in 
the  state  of  Missouri  in  accordance  with  the 
laws  of  that  state,  which  embraced  personal 
property  situated  in  Texas,  was  upheld  against 
the  lien  of  an  attachment  levien  in  this  state 
after  the  assignment  was  executed  and  recorded: 
but  it  was  expressly  shown  by  the  opinion  that 
the  terms  of  the  assignment  did  not  in  any  way 
conflict  with  the  assignment  law  of  this  state. 
Rue  V.  Missouri  P,  R.  Go.  involved  the  valid- 
ity of  a 
stances: 

railroad  companv.  entered  into  a  contract  with 
Rue,  by  which  the  latter  was  appointed  stock 
agent  for  the  railroad  company  in  Texas  at  a 
saJary  of  $2,000  a  year,  and,  in  addition 
thereto,  the  stock  yards  and  feeding  pens  at 
several  points  in  Texas  and  the  Indian  territory 
were  leased  to  Rue  for  a  number  of  years,  and 
be  given  the  exclusive  right  to  feed  cattle 
shipped  over  that  railroad.  By  the  terms  of 
the  contract,  the  profits  of  this  business  were 
to  be  divided  between  Rue  and  Talmage, 
which  was  in  violation  of  the  Constitution  and 
laws  of  the  state  of  Missouri,  in  which  state  the 
contract  was  made,  and  in  which  state  likewise 
the  railroad  company  was  chartered.  There 
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ment  in  that  case  was  of  a  character  which  the 
laws  of  New  York  permitted  to  be  made,  and 
which  the  courts  of  that  state  held  all  corpora- 
tions had  the  inherent  power  to  mhke,  unless 
restrained  therefrom.  In  this  case  the  instru- 
ment is  one  which  the  courts  of  this  state  held 
that  no  corporation  has  the  power  to  make  un- 
less authorized  by  statute  of  this  state.  Second. 
In  that  case  the  instrument  was  a  general  as- 
signment distributing  all  of  the  assets  of  the 
corporation  equally  among  the  creditors,  which 
is  not  denounced  by  any  decision  in  this  state; 
while  the  instrument  in  this  suit  is  one  which 
is  not  approved  by  the  New  York  case,  but  is 
directly  and  emphatically  denounced  by  the 
laws  of  this  state  as  embodied  in  the  decision 
of  its  courts.  The  two  cases  are  so  dissimilar 
that  the  one  is  not  authority  in  the  considera- 
tion of  the  other. 

It  is  also  claimed  by  the  defendants  in  error 
that,  since  the  plaintiff  in  error  is  not  seeking 
to  have  the  property  equally  distributed  among 
all  the  creditors  of  the  corporation,  he  cannot 
prevail  in  this  suit,  and  Lang  v.  Dougherty,  74 
Tex.  226,  is  cited  in  support  of  that  proposi- 
tion.   The  defendants  m  error  were  plaintiffs 
in  the  lower  court,  in  which  they  did  not  seek 
an  equal  distribution  of  the  proceeds  of  the 
property  among  the  creditors  of  the  corpora- 
tion, but  sought  to  apply  it  all  to  the  satisfac- 
tion of  their  debt.    The  doctrine  announced  in 
the  case  last  cited  applies  with  great  force  to 
the  rights  of  the  defendants  in  error,  and  ef- 
fectually denies  to  them  any  right  to  recover 
in  this  case,  the  mortgage  which  they  are  seek- 
ing to  foreclose  being  held  invalid.     The  fact 
that  the  plaiotifT  io  the  attachment  suit  pro- 
ceeded contrary  to  law,  and  appropriated  to 
his  exclusive  use  a  part  of  the  trust  fund,  will 
not  justify  the  courts  in  taking  from  the  pur- 
chaser that  which  was  unlawfully  appropri- 
ated, and,  with  no  greater  legal  right  in-them, 
turning  the  property  over  to  the  defendants  in 
error,  to  be  by  them  applied  to  their  exclusive 
benelSt.     If  the  power  claimed  for  the  artesian 
well  company  had  been  explicitly  expressed  in 
its  charter,  it  could  not  have  been  exercised  in 
this  state  by  that  corporation,  because  in  direct 
conflict  with  the  laws  and  policy  of  this  state; 
and  in  such  conflict  the  law  of  this  state  must 
prevail  over  the  foreign  law.     Falls  v.  United 
States  Sav.  Loan  d  Bldg,  Co.  97  Ala,  417,  24 
L.  R.  A.  174.     We  hold  that  the  mortgage  ex- 
ecuted by  the  McLeod  Artesian  Well  Company 
to  Mrs.  Bell  was  null  and  void,  and  that  the 
district  court  erred  in  foreclosing  it  upon  the 
property  embraced    thereio,    and    in    giving 
judgment  against  the  defendant  Fowler  for 
the  said  property,  or  the  value  of  any  part 
thereof,  and  that  the  court  of  civil  appeals 
erred  in  afSrmiog  the  said  judgment. 

It  is  therefore  ordered  that  the  judgments  of 
the  District  Court  and  the  Court  of  Civil  Appeals 
be  reversed  as  between  the  plaintiff  in  error  and 
the  defendants  in  error,  and  the  judgment  be 
here  rendered  that  no  foreclosure  of  the  said 
mortgage  be  bad  upon  the  said  property,  and 
that  the  said  J.  B.  Fowler,  the  plaintiff  in 
error,  go  hence  without  day,  and  that  he  re- 
cover of  the  defendants  in  error  Mary  E.  Bell 
and  Rice  H.  Bell  all  costs  in  this  behalf  ex- 
pended in  all  of  the  courts. 
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1  •  The  validity  of  the  originml  caoae  or 
action  cannot  be  questioDed  in  a  maDdamus 
proceeding  to  enforce  performance  of  a  Judgw 
ment. 

2«   A  Jadipnent  upon  a  tort  is  not  a  eon^^ 
tract  within  the  meanlnir  of  the  oonstitutiona 
provision  against  Impairing   the  obligation  of 
contracts. 

8«  A  statute  redueinflr  the  ilower  of  a 
city  to  leyy  taxes  to  pay  a  Judgrment  does  not 
deprive  the  owner  of  the  Jadgment  of  his  prop- 
erty, therein  without  due  process  of  iaw. 

(March  29«  1897.) 

ERROR  to  the  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District  to  review 
a  judgment  affirming  a  judgment  of  the  District 
Court  for  Grayson  County  in  favor  of  plaintiffs 
in  a  proceeding  brought  to  enforce  &  judgment 
which  had  been  recovered  by  plaintiff  against 
defendant.     Reversed, 

The  facts  are  stated  in  the' opinion. 

Messrs,  O.  P.  Webb  and  Sidney  Wilsoa 
for  plaintiff  in  error. 

Messrs.  R.  R.  Haalewood  and  Wilkina 
A  Vinson  for  defendants  in  error. 

Denman,  J.,  delivered  the  opinion  of  the 
court: 

Langham  et  al.,  being  the  owners  of  a  judg- 
ment for  $1,164,  rendered  against  the  city  of 
Sherman  in  the  district  court  of  Grayson 
county,  on  the  29th  day  of  March,  1889,  in 
an  action  to  recover  damages  for  an  injury 
inflicted  in  1888,  instituted  this  proceeding- 
September  6,  1894,  to  revive  said  judgment, 
and  seeking  an  order  of  court  compelling  the 
city  to  pay  same,  **and,  if  necessary,  to  levy  a 
special  tax  in  an  amount  sufficient  to  pay  said 
judgment,  interest  and  costs,  and  apply  the 
proceeds  of  such  levy  to  the  payment  of  said 
judgment,"  and  for  general  relief.  From  the 
pleadings  and  agreed  statement,  it  appears  that 
Sherman  wa»  incorporated  as  a  city  of  1.000 
inhabitants  or  more,  under  the  general  law, 
but  the  date  of  its  incorporation  is  not  given; 
that  in  1894  acting  under  the  assumption  that 
it  contained  less  than  10.000  inhabitants,  ita 
officers  levied,  for  various  purposes,  taxes 
aggregating  $1.25  on  the  $100  valuation;  that 
at  the  date  of  the  trial  of  this  cause  in  the  court 
below,  on  the  29th  day  of  April,  1895,  it  con- 
tained more  than  10,000  inhabitants,  and  no 
tax  for  any  purpose  had  been  levied  for  the 
year  1895:  that  the  revenues  derived  from  said 
tax  of  1894  and  other  sources  were  sufficient  to 
meet  the  current  expenses  of  the  city  for  that 
year,  as  it  was  then  maintained,  said  city  then 
acting  under  the  general  law  for  cities  of  less 
than  10,000  inhabitants:  that  the  value  of  the 
property  within  the  corporate  limits  is  $4,- 
600.000.    There  is  no  evidence  in  the  record 


Note.— As  to  the  impairment  of  obligation  of  a 
Judgment,  see  also   note   to  Rockwell  v.  Butler 
i  (Ck)lo.)  17  L.  R.  A.  611. 
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as  to  what  the  expenses  of  the  city  would  be 
for  the  vear  1895  or  any  subsequent  year. 
The  trial  court  entered  a  judj^ment  for  the 
plaintiffs  against  the  city  reyi\ing  the  original 
judgment,  and  directing  a  peremptory  writ  of 
mandamus  to  issue,  commanding  the  ofQcersof 
the  city  and  their  successors  "to  levy  and  col- 
lect a  sufficient  ad  talorem  tax  upon  the  prop- 
erty situated  within  the  corporate  limits  of  said 
city  of  Sherman,  and  subject  to  taxation  by  said 
city  of  Sherman,  to  pay  said  judgment,  inter- 
est; and  costs,  and  the  costs  of  this  suit;"  said 
levy  to  be  made  at  the  same  time  that  the  other 
taxes  imposed  by  said  city  are  levied  for 
the  year  1895.  On  appeal  by  the  city  to  the 
court  of  civil  appeals,  that  court  affirmed  the 
judgment  of  the  trial  court,  and  ordered  that 
the  officers  of  said  city  *'do  proceed  at  once 
to  levy  and  collect  a  sufficient  ad  valorem  tax 
upon  the  property  situated  within  the  corporate 
limits  of  said  city  of  Sherman  to  pay  said  judg- 
ment, interest  and  costs,  and  the  cost  of  this 
appeal."  The  city  has  brought  the  case  to  th|3 
court  upon  writ  of  error,  assigning  as  error 
the  action  of  the  court  of  civil  appeals  "in  af- 
firming the  judgment  of  the  trial  court  and 
granting  the  writ  of  mandamus." 

That  part  of  article  487.  Rev.  Stat.  1895, 
which  relates  to  the  question  under  considera- 
tion, is  as  follows:  ''Cities  having  more  than 
10,000  inhabitants  may  levy,  assess,  and  collect 
taxes  not  exceeding  1^  per  cent  on  the  assessed 
value  of  real  and  personal  estate  and  property 
in  the  city,  not  exempt  from  taxation  by  the 
Constitution  and  laws  of  the  state  .  .  .  and 
such  cities  are  hereby  authorized  to  levy,  as- 
aess,  and  collect  a  further  tax  of  25  cents  on  the 
$100  wortl^  of  property  for  the  purpose  of  pay- 
ing the  debts  of  such  city  lawfully  contracted 
prior  to  the  1st  day  of  January,  1889,  not  to 
include  any  bondecl  debt."  In  awarding  the 
mandamus  the  trial  court  and  court  of  civil 
appeals  proceeded  upon  the  theory  that,  since 
t^e  city  did  not  show  that  it  would  be  neces- 
sary to  exhaust  its  entire  general  taxing  power 
of  li  per  cent  in  order  to  raise  sufficient  funds 
to  defray  its  current  expenses,  it  has  not  met 
the  prima  facie  case  mside  by  the  plaintiffs  by 
showing  their  judgment  unpaid  and  unpro- 
Tided  for,  and  the  right  of  the  city  to  levy  snid 
tax.  Where  the  city  council,  in  good  faith,  in 
the  exercise  of  the  discretion  conferred  upon 
them  by  law,  fix  the  current  expenses  of  the 
city  at  such  a  sum  that  it  becomes  necessary  to 
exhaust  its  taxing  power,  not  appropriated  to 
other  purposes,  to  raise  same,  a  general  creditor 
cannot  compel  the  apropriation  of  a  portion  of 
such  taxine  power,  or  the  proceeds  thereof,  to 
the  payment  of  his  claim,  to  the  exclusion  of 
such  expenses.  All  persons  who  deal  or  come 
in  contact  with  the  city,  without  securing  the 
setting  aside,  in  the  manner  provided  by  law, 
of  a  portion  of  its  taxing  power,  for  the  satis- 
faction of  their  claims,  are  charged  with  notice 
that  the  very  law  which  renders  the  city  liable 
to  them,  and  which  might  have  denied  all  lia- 
bility whatever,  fixes  the  current  expenses  of 
each  year  as  a  first  charge  on  its  general  rev- 
enues for  that  year.  To  adopt  any  other  rule 
"would  be  to  destroy  the  city."  In  such  case 
the  creditor  would  have  to  wait  until  a  sur- 
plus should  accrue,  just  as  any  other  cred- 
tor  has  to  wait  upon  an  impecunious  debtor. 
89L.R.A. 


And  every  creditor  is  presumed  to  know 
the  extent  of  the  power  to  tax,  and  the 
means  to  pay  on  the  part  of  the  city  at  the 
time  of  the  contract."  Tucker  v.  Raleigh,  75 
N.  C.  267.  If  he  be  not  willing  to  take  the 
only  chance  of  payment  held  out  to  him  by  the 
very  law  to  which  he  must  look  for  the  city's 
liability  he  has  the  privilege  of  not  so  dealing 
or  coming  in  contact  with  the  city  as  to  render 
it  liable  to  him  either  by  contract  or  ton.  If» 
in  this  case,  the  council  had  in  good  faith,  at  the 
date  of  the  trial  below,  determined  the  various 
sums  necessary  for  the  various  items  of  current 
expenses,  so  as  to  aggregate  such  an  amount 
that  it  would  require  a  tax  of  li  per  cent  to 
raise  same,  and  had  levied  such  tax  therefor, 
it  is  clear  that  the  court  could  not  have  com- 
pelled them  to  set  aside  any  portion  of  said  levy  . 
or  fund  to  be  derived  therefrom  for  the  pay- 
ment of  this  judgment,  to  the  exclusion  of  any 
part  of  such  current  expenses;  for  the  court 
has  no  power,  even  at  the  suit  of  a  creditor,  to 
control  or  review  the  honest  discretion  of  the 
council  in  determining  whether  they  will  in  a 
given  year  expend  a  portion  of  its  revenues  for 
a  given  thing  properly  classed  as  current  ex- 
penses or  the  amount  they  will  pay  therefor.  ' 
Denison  v.  Foster  (Tex.  Civ.  App.)  37  S.  W.  167, 
in  which  this  court  refused  an  application  for 
writ  of  error;  Tucker  v.  Raleigh,  75  N.  C.  267; 
Cromartie  v.  Bladen  Ckmrs.  87  N.  C.  184;  East 
St.  Louis  V.  United  States,  Zei>ley,  110  U.  S.  321, 
28  L.  ed.  162. 

It  follows  that  the  trial  court  could  not  fore- 
stall the  action  of  the  council,  by  ordering  it  in 
advance  to  levy  a  portion  of  said  li  per  cent  to 
pay  this  judgment;  for  such  order,  if  valid, 
would  be,  in  effect,  a  judicial  determination 
either  that  the  current  expenses  were  not  a  pref- 
erence claim  on  the  funds  to  be  derived  from 
such  taxing  power,  or  that  the  council  to  be  as- 
sembled for  that  purpose  could  not,  in  the  exer- 
cise of  their  honest  discretion,  fix  the  amount  to 
be  expended  for  current  expenses  at  such  a  sum 
as  to  require  a  tax  of  l^per  cent  to  raise  same. 
The  court,  by  entering  the  peremptory  order 
to  levy  out  of  its  1^  per  cent  taxing  power  a 
sufficient  tax  to  pay  the  judgment,  necessarily 
to  that  extent  forbade  and  attempted  to  con- 
trol the  council  in  the  exercise  of  its  discretion 
in  determining  the  amount  to  be  raised  and 
expended  for  current  expenses.  This,  we  have 
seen,  it  has  no  power  to  do.  It  is  no  answer 
to  say  that  it  had  only  levied  1^  per  cent  for 
1894,  and  therefrom  had  realized  sufficient  to 
meet  the  expenses  incurred  as  the  city  was  then 
administered,  for,  in  the  discretion  of  the 
council,  such  expenses,  both  as  to  items  and 
amounts,  may  vary  from  year  to  year.  If  this 
were  not  true,  a  past  year  could  be  made  to 
govern  all  future  ones,  and  the  court  could 
virtually  destroy  the  discretion  of  the  council 
by  ordering  the  appropriation  for  a  series  of 
years  of  all  that  part  of  the  taxing  power  not 
exercised  in  such  past  year  to  the  payment  of 
such  judgments  as  this.  Upon  this  view  of  the 
law,  the  writ  of  error  was  granted.  We  are  of 
opinion,  however,  that  the  court  might  have 
awarded  its  writ,  directing  the  levy  of  the  full 
H  per  cent  each  year,  and  the  payment  of  the 
judgment  each  year  of  such  of  the  sums  real- 
ized from  such  tax  as  might  not  be  necessary 
to  pay  such  claims  as  were  already  a  charge  on 
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Baid  taxiDg  power,  such  ad  interest  and  sinking 
fund  on  bonds.and  sucb  current  expenses  as  the 
council,  in  its  discretion,  might  incur;  or  might 
have  ordered  the  exercise,  each  year,  to  pay 
the  judg[ment,  of  such  portion  of  said  1^  per 
cent  taxing  power  as  might  be  left  after  the 
council  had  annually  made  therefrom  such 
levy  as,  in  its  discretion,  was  necessary  to  raise 
funds  for  current  expenses,  and  such  levies  as 
were  already  provided  for  out  of  said  taxinsr 
power,  such  as  provision  made  for  interest  and 
sinking  fund  on  bonds.  Therefore,  if  the  city 
had  no  other  taxing  power  applicable  to  this 
judgment  than  the  Vi  per  cent,  as  seems  to  be 
conceded  by  counsel  on  both  sides,  and  as- 
sumed by  both  of  said  courts  in  the  disposition 
of  the  case,  we  would  be  constrained  to  reform 
.  the  judgment  awarding  the  mandamus  in  ac- 
cordance with  the  views  above  expressed. 

Bince  the  submission  of  the  cause,  we  have 
reached  the  conclusion  that  the  judgment  of 
the  court  of  civil  appeals  must  be  affirmed 
upon  the  ground  that  the  latter  portion  of  the 
statute  above  quoted,  authorizing  the  city  ''to 
levy,  assess,  and  collect  a  further  tax  of  25 
cents  on  the  $100  worth  of  property,  for  the 
purpose  of  paying  the  debts  of  such  cit^  law- 
fully contracted,  prior  to  the  1st  day  of  Janu- 
ary, 1889,  not  to  include  any  bonded  debt," 
affords  ample  warrant  for  same.  The  sum 
necessary  to  pay  this  judgment  can  be  raised 
within  the  limits  of  such  taxing  power.  The 
record  does  not  show  that  any  portion  of  it 
has  been  appropriated  to  any  other  claim,  and 
the  council  have  no  discretion  or  power  to  levy 
any  portion  thereof  for  any  purpose  other  than 
the  payment  of  '*debts  lawfully  contracted 
prior  to  the  1st  day  of  January,  1880,  not  to 
include  any  bonded  debt."  The  only  question 
that  can  arise  is  whether  this  judgment  is  a 
•*debt  lawfully  contracted  prior  to  the  1st  day 
of  January,  1889,"  within  the  meaning  of  said 
statute.  The  broad  and  just  purpose  of  the 
statute,  which  was  enacted  in  1889,  was  to  en- 
able the  cities  becoming  subject  to  its  terms  to 
pay  off  their  lawful  obligations  incurred  prior 
to  January  1  of  that  year,  out  of  funds'  to  be 
raised  by  the  exercise  of  this  special  taxing 
power,  without  being  compelled  to  resort  to 
their  general  and  permaneut  taxing  power  of 
l^per  cent,  intended  to  meet  their  fixed  charges 
such  as  current  yearly  expenses  and  bonded 
debts.  It  being  incorporated  into  the  Revised 
Statutes,  which,  in  iU  *'Final  Title,"  declares 
that  '*the  provisions  thereof  shall  be  liberally 
construed,  with  a  view  to  effect  their  objects 
and  to  promote  justice."  we  are  not  at  liberty 
to  adopt  a  narrow  construction  of  same,  which 
would  either  deprive  the  city  of  the  power  of 
paying  a  judf^ment  the  justness  of  which  is 
not  questioned  without  resorting  to  its  general 
revenues,  which  it  alleges  are  all  needed  for 
current  expenses  and  other  fixed  charges,  or 
force  plaintiffs  below  to  rely  upon  the  pre- 
carious remedy  above  suggested,  as  the  onlv 
one  open  to  them  for  the  collection  of  their 
claim. 

Applying  a  liberal  rule  of  construction  to 
the  statute  to  effect  its  purpose,  we  are  of  opin- 
ion that  the  liability  of  the  city  to  plaintiffs 
began  at  the  date  of  the  accrual  of  the  cause 
of  action  in  1888,  and  not  at  the  date  of  the 
judicial  ascertainment  thereof,  by  the  rendi- 
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tion  of  the  judgment  in  1889;  that  the  word 
"debts,"  as  used  in  the  statute,  is  broad  enough, 
to  include  a  liability  arising  out  of  either  tort 
or  contract  {Barber  v.  East  Dallas,  83  Tex. 
147);  that  the  word  "contracted"  is  used  in  the 
statute  in  the  sense  of  *  incurred"  {Smith  v. 
Omans,  17  Wis.  895);  and  that  the  legality  of 
the  obligation  was  settled  by  the  rendition  of 
the  judgment.  It  results  that  the  judgment  in 
this  case  is  a  debt  of  the  city  "lawfully  con- 
tracted prior  to  the  1st  day  of  January,  1889," 
and  that  the  council  has  no  discretion  but  to 
levy,  under  said  special  power  of  taxation,  a 
tax  sufficient  to  pay  same;  and  therefore  the 
judgment  of  the  court  of  civil  appeals  must  be 
affirmed,  though  we  base  our  conclusion  upoa 
different  grounds  from  those  presented  to  and 
relied  upon  by  that  court  as  justifying  the 
award  of  the  writ. 

Brown*  J.,  not  sitting. 

.  A  petition  for  rehearing  having  been  filed, 
Denman.  J.,  on  November  22,  1897,  handed 
down  the  following  response: 

We  only  deem  it  necessary  to  notice  two  of 
the  grounds  for  rehearing.  The  first  seeks  to 
question  the  validity  of  the  original  cause  of 
action.  This  was  settled  adversely  to  the  city 
by  the  rendition  of  the  original  judgment,  and 
the  question  cannot  be  raised  collaterally  in 
this  proceeding  to  enforce  such  judgment  by 
mandamus.  United  States,  Banger,  v.  New 
Orleans,  98  U.  8.  881,  25  L.  ed.  225.  The  sec- 
ond  raises  the  question — not  heretofore  pre- 
sented—that pending  this  appeal  the  legisla- 
ture, by  special  act,  of  which,  by  its  terms,  the 
courts  are  required  to  take  judicial  notice  (Spe- 
cial  Laws  1897,  p.  41),  granted  to  the  city  of 
Sherman  a  special  charter,  which  declares  that 
it  shall  levy  no  tax  in  excess  of  \\  per  cent  of 
the  taxable  property,  and  distributes  such  total 
taxing  power  among  various  objects,  allowing 
not  to  exceed  30  cents  on  the  $100  assessed  tax- 
able values  ''for  general  purposes  and  current 
expense"  (^§  97-102),  and  that  since  this  act 
removes  the  city  from  the  operation  of  the  pro- 
vision of  the  Revised  Statutes  under  which  we 
held  in  the  original  opinion  that  the  city  was 
authorized  to  levy  a  special  tax  of  25  cents  to 
pay  off  indebtedness  contracted  prior  to  the 
1st  day  of  January,  1889,  therefore  we  were  in 
error  in  affirming  the  judgment  of  the  court  of 
civil  appeals,  ordering  the  levy  of  a  sufficient 
tax  to  pay  the  judgment.  To  this  it  is  ob- 
jected (1)  that  the  judgment  is  a  contract,  and 
that  the  special  chHrter  reducing  the  power  of 
the  city  to  levy  taxes  to  pay  the  same  impairs 
its  obligation,  and  is  therefore  prohibited  by 
the  Constitution  of  the  United  States;  and  (2) 
that  such  charter  deprives  the  owner  of  the 
judgment  of  bis  property  therein,  without  due 
process  of  law.  It  has  been  settled  by  the  Su- 
preme Court  of  the  United  States  that  a  judg- 
ment founded  upon  a  tort  is  not  a  contract, 
within  the  meaning  of  the  constitutional  pro- 
vision invoked.  Louisiana,  Folsam  Bras.^  v. 
New  Orleans,  109  U.  S.  285,  27  L.  ed.  986,  cited 
in  Louisiana,  Nelson,  v.  Police  Jury,  111  U.  S. 
716,  28  L.  ed.  574.  And  hence  the  first  objec- 
tion is  not  well  taken,  even  if  it  should  be  held 
that  a  person  contracting  a  debt  witb  a  city  of 
less  than  10,000  acquires  a  contract  right  in 
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the  increased  taxing  power  conferred  by  the 
charter  when  such  city  reaches  a  population 
of  10.000.  We  also  understand  the  decision 
of  that  learned  court  in  the  case  cited  to  be 
adverse  to  the  second  objection  urged  above, 
for  it  was  there  said:  *The  clause  of  the  14th 
Amendment  cited  is  equally  inoperative  to  re- 
strain the  action  of  the  state.  Conceding  that 
the  judgments,  though  founded  upon  claims 
to  indemnity  for  unlawful  acts  of  mobs  or 
riotous  assemblages,  are  property  in  the  sense 
that  they  are  capable  of  ownership  and  may 
have  a  pecuniary  value,  the  relators  cannot  tie 
said  to  be  deprived  of  them  so  long  as  they 
continue  an  existing:  liability  against  the  city. 
Although  the  present  limitation  of  the  taxing 
power  of  the  city  may  prevent  the  receipt  of 
sufficient  funds  to  pay  the  judgments,  the  legis- 
lature of  the  state  may.  upon  proper  appeal, 
make  other  provision  for  their  satisfaction. 
The  judgments  may  also  perhaps  be  used  by 
the  relators  or  their  assignees  as  offsets  to  de- 
mands of  the  city;  at  least  it  is  possible  that 
they  may  be  available  in  various  ways.  Be 
this  as  it  may,  the  relators  have  no  such  vested 
right  in  the  taxing  power  of  the  city  as  to  ren- 
der its  diminution  by  the  state,  to  a  degree  af- 
fecting the  present  collection  of  their  judg- 
ments, a  deprivation  of  their  property  in  the 
sense  of  the  constitutional  prohibition.  A 
party  cannot  be  said  ^lo  be  deprived  of  his  prop- 
erty in  a  judgment  because  at  the  time  he  is 
unable  to  collect  it.  The  cases  in  which  we 
have  held  that  the  taxing  power  of  a  munici- 
pality continues,  notwithstanding  a  legislative 
act  of  limitation  or  repeal,  are  loundal  upon 
contracts;  and  decisions  in  them  do  not  rest 
upon  the 'principle  that  the  party  affected  in 
the  enforcement  of  his  contract  rights  has  been 
thereby  deprived  of  any  property,  but  upon 
the  principle  that  the  remedies  for  the  enforce- 
ment of  his  contracts,  existing  when  they  were 
made,  have  been  by  such  legislation  impaired. 
The  usual  mode  in  which  municipal  bodies 
meet  their  pecuniary  contracts  is  by  taxation. 
And  when,  upon  the  faith  that  such  taxation 
will  be  levied,  contracts  have  been  made,  the 
constitutional  inhibition  has  been  held  to  re- 
strain the  state  from  repealing  or  diminishing 
the  power  of  the  corporation  so  as  to  deprive 
the  bolder  of  the  contract  of  all  adequate  and 
efficacious  remedy.  As  we  have  often  said, 
the  power  of  taxation  belongs  exclusively  to 
the  legislative  department  of  the  government, 
and  the  extent  to  which  it  shall  be  delegated 
to  a  municipal  body  is  a  matter  of  discretion, 
and  may  be  limited  or  revoked  at  the  pleasure 
of  the  legislature.  But,  as  we  held  in  United 
States,  Wolff,  V.  I^ew  Orleans,  at  October  term, 
1880,  103  U.  S.  858,  26  L.  ed.  895,  and  repeated 
in  Louisiana,  Southern  Bank,  v.  PiUhury,  at 
October  term,  1881.  105  U.  S.  278,  26  L.  ed. 
1090,  in  both  cases  by  the  unanimous  judg- 
ment of  the  court,  the  legislation  in  that  re- 
spect is  subject  to  this  qualification,  which 
attends  all  state  legislation,  that  it  'shall  not 
conffict  with  the  prohibitions  of  the  Constitu- 
tion  of  the  United  States  and,  among  other 
things,  shall  not  operate  directly  upon  con- 
tracts of  the  corporation,  so  as  to  impair  their 
obligation  by  abrogating  or  lessening  the  means 
of  their  enforcement.  Lei^islation  producing 
this  latter  result,  not  indirectly  as  a  conse- 
quence of  legitimate  measures  taken,  as  will 
89  L.  R.  A. 


sometimes  happen,  but  directly  by  operating 
upon  those  means,  is  prohibited  by  the  Consti- 
tution and  must  be  disregarded — treated  as  if 
never  enacted— by  all  courts  recognizins:  the 
Constitution  as  the  paramount  law  of  the  land. 
This  doctrine  has  been  repeatedly  asserted  by 
this  court  when  attempts  have  been  made  to 
limit  the  power  of  taxation  of  a  municipal 
body,  upon  the  faith  of  which  contracts  have 
been  made,  and  by  means  of  which  alone  they 
could  be  performed.  .  .  .  However  great 
the  control  of  the  legislature  over  the  corpora- 
tion while  it  is  in  existence,  it  must  be  exer- 
cised in  subordination  to  the  principle  which 
secures  the  inviolability  of  contracts.'  "  It  is 
true  that  the  court  withheld  the  expression  of 
any  opinion  as  to  ''the  effect  of  legislation  upon 
the  means  of  enforcing  an  ordinary  judgment 
of  damages  for  a  tort,  rendered  agamst  the  per- 
son committing  it,  in  favor  of  the  person  in- 
jured;" but  we  do  not  understand  such  reser- 
vation to  affect  cities  like  those  of  this  state, 
which  have  no  property,  and  against  which  no 
execution  can  issue,  and  whose  only  means  of 
payment  is  the  levy  and  collection  of  taxes 
upon  property  of  others  within  its  limits.  In 
such  cases  the  judgments  are  virtually  against 
the  mass  of  taxable  property  within  the  city; 
and  thereby  a  legislative  policy  of  compelling 
tl^e  election  of  proper  officers,  and  .securing  the 
vigilant  performance  of  their  duties,  is  sought 
to  be  made  effective  by  imposing  upon  such 
property,  which  is  assumed  to  fe  owned  by 
their  constituents,  liability  for  the  tortious  acts 
of  such  officers.  This  would  seem  to  be,  in 
principle,  the  same  policy  that  imposed  such 
liability  for  damages  done  by  a  mob.  It  is 
very  questionable  if  such  policy  is  founded  in 
real  justice,  for  it  is  not  certain  that  in  actual 
practice  the  officers  are  elected  by  the  owners 
of  the  property,  a  majority  of  whom  may  have 
voted  for  others.  However  this  may  be,  it  is 
a  mere  matter  of  governmental  policy  whether 
it  is  deemed  wise  to  impose  upon  such  projv 
erty  liability  for  torts,  for  the  commission  of 
which  the  owners  thereof  are  not  responsible; 
and,  if  such  policy  be  changed,  the  injured 
party  has  no  legal  cause  of  complaint.  It 
matters  not  in  what  shape  his  claim  be,  when 
such  change  is  made  it  falls  with  the  policy. 
His  judgment  can  be  of  no  hieher  dignity  than 
his  cause  of  action,  for  the  judgment  is  a  mere 
determination  of  its  existence  and  extent.  If 
the  claim  can  be  destroyed  by  legislation,  its 
collection  can  be  impeded  by  reducing  the 
taxing  power  of  the  city. 

We  are  therefore  of  opinion  that  we  erred 
in  affirming  the  judgment,  upon  the  ground 
that  the  city  had  the  power  to  levy  the  special 
tax  referred  to  above,  and  that  according  to 
the  reasoning  of  the  first  portion  of  our  former 
opinion  herein,  and  the  views  above  expressed, 
the  motion  for  rehearing  must  he  granted,  and 
the  judgments  of  the  Trial  Court  and  Court  of 
Civil  Appeals  he  set  aside,  and  judgment  here 
rendered  directing  the  ofticers  of  the  city  to 
levy  the  full  80  cents  on  the  $100  referred  to 
above,  as  allowed  by  its  special  charter,  each 
year,  until  the  judgment  is  paid,  and  to  pay 
over  on  such  iudgment  each  year  such  of  the 
sums  realized  from  such  tax  as  may  not  be 
necessary  to  defray  current  expenses. 

Brown,  J. ,  not  sitting. 
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GonTietioii  for  assault  with  intent  to 
morder  cannot  be  bad  in  case  the  accused  was 
at  tbe  time  of  committingr  the  deed  insane  be- 
cause of  the  recent  voluntary  use  of  cocaine, 
morphine,  and  whisky,  altboucrh  the  statute 
provides  tbat  insanity  from  the  voluntary  recent 
use  of  intoxicatingr  liquor  shall  be  no  defense. 

(December  1, 18D7.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Harrison  County 
convicting  him  of  an  assault  with  intent  to 
murder.     Bevened. 


The  facts  are  stated  in  tbe  opinion. 
Mewrs,  Webster  Blocker  and  Pope  4i 

Lane  for  appellant. 

Mr.  John  B.  Carter,  for  the  State: 

Temporary  insanity  produced  by  the  recent 
voluntary  use  of  the  drugs  cocaine  and  mor- 
phine is  no  defense  to  crime,  but  such  tempo- 
Ttkry  insanity  may  be  considered  by  the  jury  in 
mitigation  of  tbe  punishment  to  be  assessed 
for  the  act  commited. 

Wilcox  V.  Staie,  94  Tenn.  106. 

The  excessive  recent  use  of  intoxicating 
liquors  producing  temporary  insanity  will  not 
reduce  an  assault  with  intent  to  murder  to  an 
aggravated  assault. 

The  habitual  use  of  morphine  and  cocaine,  or 
either  of  them,  and  tbe  recent  use  of  intoxicat- 
ing liquors  combined,  producing  temporary 
insanity,  will  not  reduce  an  assault  with  intent 
to  murder  to  an  aggravated  assault. 


"NOTE.—MorphinUm  and  other  addictions  aa  affecting 
responsdrUity  and  capacity. 
I.  Scnpe  and  general  view  of  the  subject. 
IT.  Effect  on  criminal  respnnaibttity. 

III.  Effect  on  capacity  to  contract. 

IV.  Effect  on  testamentary  capacity. 
V.  As  a  gr<mnd  for  divorce. 

VI.  As  affecting  insurance. 
Vn.  As  affecting  competency  of  vHiness. 

I.  Scope  and  general  view  of  tTie  subject. 

This  note  is  limited  to  addictions  other  than 
alcoholic.  Addiction  to  the  use  of  drugs  producing 
exhilaration,  ezoitemeDt,  or  stupor  isoot  drunken- 
ness or  iDtozlcation  within  tbe  legal  meaning  of 
those  terms. 

Thus,  the  voluntary  use  of  chloroform,  habitually 
indulged  In,  and  habitual  intoxication  therefrom, 
do  not  make  a  person  a  common  drunkard,  and 
expose  him  to  tbe  penalties  presort t)ed  by  law  there- 
for, or  for  disorderly  conduct.  Com.  v.  Whitney, 
11  Cush.  477. 

And  addiction  to  the  use  of  opium  or  morphine  is 
not  drunkenness  which  will  authorize  divorce 
under  a  provision  for  divorce  for  drunkenness. 
See  infra,  V. 

But  such  addictions  are  closely  analogous  to 
drunkeaness  or  intoxication,  and  appear  to  have 
been  deemed  subject  to  the  same  rules  with  relation 
to  their  elTect^upon  responsibility  and  capacity, 
and  with  relation  to  tbe  evidence  by  which  they 
may  be  established. 

Thus,  one  who  has  seen  a  person  many  times  in  a 
certaiD  condition  resulting  from  tbe  use  of  a  drug 
may  give  his  opiaion,  where  he  finds  the  same  con- 
dition existing,  that  it  was  caused  by  the  same 
drug,  whether  he  be  an  expert  or  not.  Burt  v. 
Burt,  168  Mass.  204. 

And  medical  or  other  witnesses  who  have  been 
with  a  person  for  a  long  period  of  time,  and  are 
familiar  with  her  habits  as  to  the  use  of  morphine 
and  its  effect  upon  her,  may  be  allowed  to  state 
their  opinions  as  to  whether  at  the  various  times 
when  they  saw  her  she  was  under  its  Influence. 
Burt  V.  Burt,  168  Mass.  304. 

8o,  the  incapacity  arising  from  tbe  use  of  mor- 
phine by  one  who  did  not  have  the  habit  fixed  upon 
him  is  but  temporary,  and  there  is  no  presumption 
in  favor  of  a  continuance  of  such  incapacity.  Camp 
V.Shaw,  62  111.  App.  241. 

But  when  a  will  is  made  upon  a  death  bed  and 
shortly  before  death,  and  delirium  or  stupor  from 
drugs  is  shown,  there  Is  no  presumption  that  it  was 
made  during  a  lucid  Interval,  though  such  inter- 
vals are  shown  to  have  existed.  Elliott  v.  Welby, 
18  Mo.  App.  19. 

As  to  rules  with  relation  to  responsibility  and 
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capacity  with  reference  to  particular  subjects,  see 
following  subdivisions  of  this  note. 

n.  B^ect  on  criminal  responeibUity. 

The  fact  that  a  person  committing  a  homicide 
was  in  a  frenzy  produced  by  an  overdose  of  mor- 
phine administered  to  him  as  a  medicine  is  a 
complete  defense  on  a  prosecution  therefor.  State 
v.Rlppy,104N.C.762. 

And  evidence  as  to  what  effect  deprivation  of  an 
accustomed  supply  of  opium  would  have  upon  tbe 
mind  of  the  accused  is  admissible  in  a  prosecution 
for  larceny,  where  it  appeared  that  hewasaddicted 
to  the  habitual  and  excessive  use  of  opium  in  some 
of  its  forms,  and  there  was  evidence  from  which  it 
might  be  Inferred  that  at  tbe  time  of  the  larceny  he 
had  been  deprived  of  his  accustomed  supply. 
Rogers  v.  State,  83  Ind.  643. 

Refusal  to  give  an  instruction  in  a  prosecution 
for  murder,  in  which  it  was  claimed  that  the  de- 
fendant was  insane,  and  that  his  insanity  was 
caused  by  the  use  of  morphine,  referring  to  mor- 
phine as  a  cause  for  such  supposed  insanity,  is  not 
error,  however,  where  ample  instructions  with  re- 
gard  to  Insanity  and  diseases  of  the  mind  were 
given,  though  without  mentionlog  any  speciflo 
drug  or  liquor  as  the  cause.  State  v.  Mahn,  26 
Kao.  182. 

But  a  general  charge  in  a  criminal  prosecution  on 
the  question  of  insanity,  mentioning  ooly  the 
theory  of  delirium  tremens,  is  not  proper  where 
there  was  testimony  to  sbow  hereditary  insanity, 
permanent  insanity  produced  oy  the  long  and  con- 
tinuous use  of  alcoholic  spirits,  delirium  tremens, 
and  temporary  insanity  or  frenzy  caused  by  an 
overdose  of  morphiae  administered  as  a  medicine. 
Equal  prominence  should  have  been  given  to  all  of 
tbe  theories  of  defense  legitimately  arising  on  the 
testimony.    State  v.  Rippy,  104  M.  C.  752. 

And  refusal  to  Instruct  the  Jury  in  a  criminal 
prosecution  in  whicb  there  was  evidence  of 
temporary  insanity  or  frenzy  caused  by  an  over- 
dose of  morphine,  that  if  the  prisoner  at  the  time  of 
the  homicide  was  in  a  state  of  mind  that  rendered 
him  incapable  of  comprehending  the  criminal  char- 
acter of  his  act,  and  his  incapacity  was  the  result 
of  an  overdose  of  a  drug  he  bad  taken,  he  should 
be  acquitted,  is  error,  though  the  court  did  instruct 
that  insanity  is  a  complete  defense  to  all  criminal 
acts  committed  under  its  Influence,  whether  per- 
manent or  temporary,  and  from  whatever  cause 
produced.    State  v.  Rippy,  104  N.  C.  762. 

ni.  Effect  on  capacity  to  contract. 
A  release  given  by  the  plaintiff  in  an  action  for 
damages  for  a  personal  injury  when  he  was  so 
much  under  the  Influence  of  opiates  taken  toalievi- 
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Penal  Code,  art.  41,  and  notes.  1-4;  Will- 
«on'8  Grim.  Forms,  4th  ed.  art.  41;  WUcat  v. 
State,  94  Tenn.  106. 

No  stage  of  insanity  produced  by  the  volun- 
tary recent  use  of  cocaine,  morphine,  or  in- 
toxicating liquors,  either  or  all  combined,  will 
•excuse  one  for  the  commission  of  crime. 

Willson's  Crim.  Forms,  4th  ed.  art  41,  and 
notes  thereunder;  Wilcox  v.  State,  94  Tenn. 
106;  United  States  v.  Drew,  5  Mason.  28;  4 
Bl.  Com.  pp.  25.  26;  1  Hale.  P.  C.  p.  30. 

Mr,  Mann  Trice  also  for  the  State. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  an  assault  with 
intent  to  murder,  and  bis  punishment  assessed 
•at  three  years  in  the  penitentiary;  hence  this 
-appeal. 

Appellant's  principal  defense  was  insanity. 


He  offered  testimony  tending  to  show  that  at 
the  time  of  the  alleged  offense  be  was  insane. 
The  evidence  shows  that  for  a  considerable 
length  of  time — perhaps  several  years— be  had 
been  addicted  to  the  use  of  morphine,  and  for 
the  last  eighteen  months  to  the  use  of  cocaine; 
and  he  was  also  addicted  to  tbe  use  of  whisky. 
Some  three  or  four  days  prior  to  the  assault 
he  had  been  confined  to  his  home  under  the 
attention  of  a  physician;  had  been  taking  mor- 
phine and  cocaine,  and  also  drinking  whisky. 
On  the  same  day,  prior  to  the  assault,  which 
occurred  about  4  o'clock  in  tbe  afternoon,  de- 
fendant had  taken  four  or  five  doses  of  cocaine, 
several  doses  of  morphine,  and  some  whisky. 
Some  time  in  the  evening  of  the  25th  of  De- 
cember (tbe  day  of  the  assault)  he  left  his 
home,  going  to  a  saloon, — tbe  prosecutor,  Ty- 
ler, and  bis  brother,  and  another  party  ac- 
companying him.    At  the  saloon  they  took  a 


4ite  bis  pain  caused  by  his  injury  that  he  was  meo- 
tally  Incapacitated  to  contract.  Is  voidable,  and  not 
«  defense  in  such  action.  Chicago,  B.  I.  &  P.  R.  Co. 
V.  Doyle,  18  Kan.  68. 

And  where  he  was  thereby  mentally  incapaci- 
tated to  contract  he  is  not  bound  to  offer  to  pay 
back  the  money  received  at  the  time  of  giviner  the 
release  as  a  condition  precedent  to  his  riffht  to  re- 
cover. Chicago,  R.  I.  &  P.  B.  Co.  v.  Doyle,  18  Kan. 
58. 

So,  a  deed  will  be  set  aside  where  the  grantor 
when  he  made  it  had  taken  large  quantities  of  an- 
odynes consisting  of  spirituous  liquors  and  mor- 
phine administered  under  medical  prescriptions  to 
allay  pain,  and  was  in  a  weak  mental  and  physical 
condition  and  incapacitated  from  doing  business, 
and  the  grantee  took  advantage  of  such  condition 
through  fraud  and  undue  influence,  while  the 
grantor  had  no  legal  advice,  and  the  only  consid- 
eration was  tbe  assumption  of  a  mortgage  on  tbe 
premises  conveyed  and  a  debt  owed  by  tbe  grantor* 
Iflelson  V.  Laffiin,  60  N.  Y.  8.  R.  277. 

IV.  Effect  on  testamentary  capacity. 

Proof  that  a  testatrix  was  addicted  to  the  use  of 
morphia,  though  useful  In  ascertaining  the  cause 
of  actual  mental  unsoundness,  is  of  no  avail  to.ee- 
tablish  its  existence  unless  the  other  proof  in  the 
case  clearly  shows  that  it  was  really  present.  Miller 
V.  Oeetrlcb,  157  Pa.  264;  McCullougb's  Will,  85  Plttfib* 
I*.  J.  189. 

And  proof  that,  during  a  protracted  illness  of  the 
testator,  opium  In  moderate  doses  was  adminis- 
tered under  directions  of  her  attending  phyBician,to 
alleviate  her  pain,  will  not  inyalidace  her  will  made 
during  such  illness.  In  tbe  absence  of  proof  that  tbe 
drug  did  affect  her  mental  powers  further  than  to 
cause  sleepiness  or  that  she  was  at  all  affected  by 
it  at  the  time.    Re  Olockner,  17  N.  Y.  S.  R.  708. 

And  evidence  that  a  testatrix  was  addicted  to  the 
use  of  morphia,  taking  it  in  moderate  quantities 
for  the  purpose  of  obtaining  relief  from  excessive 
pain  resulting  from  severe  and  long-continued 
chronic  rheumatism,  and  at  times  to  quiet  restless- 
ness and  obtain  sleep,  and  that  in  a  few  Instances 
ahebad  delusions  as  to  seeing  objects  atx)ut  her 
that  bad  no  existence,  which  might  l>e  accounted 
for  as  resulting  from  the  use  of  morphia,  and  that 
she  made  frequent  gifts  of  money  and  speclflc  arti- 
cles to  those  about  her,  in  two  instances  giving 
away  valuable  real  estate,  does  not  show  testamen- 
tary Incapacity.    Miller  v.  Oestrich,  167  Pa.  264. 

So,  tbe  will  of  a  testator  is  not  invalidated  by  the 
tact  that  morphia  and  atropla  were  given  him,  and 
that  quinine  was  occasionally  admmistcred  to  allay 
f>aln,  and  that  at  times  they  would  produce  a  stu- 
fx>r  Incapacitating  him  from  performing  inteiil- 
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gently  any  important  act,  where  this  would  pass 
away  in  an  hour  or  two.  leaving  him  in  his  normal 
condition,  except,  perhaps,  that  there  was  a  grad- 
ual and  general  weakening  of  the  vital  forces 
and  the  will  was  executed  when'  he  was  free 
from  pain  and  tbe  effect  of  the  drug  administered 
the  night  k>efore  had  passed  away,  and  the  three  or 
four  witnesses  present  testilled  to  the  soundness  of 
his  mind  and  memory.  Epllng  v.  Button,  121  IlL 
665. 

And  that  a  testatrix  was  addicted  to  the  use  of 
morphine,  and  that  she  appeared  old  and  weak- 
minded,  will  not  Invalidate  her  will  where  her  od- 
dities and  apparent  weakness  of  mind  were  prob- 
ably due  to  the  use  of  that  drug,  if  she  fully  under- 
stood what  she  was  doing  at  the  time,  and  possessed 
sufficient  memory  and  intelligence  to  dispose  of 
her  property,  and  was  not  then  under  its  influence. 
Frost  V.  Wheeler,  43  N.  J.  Bq.  577. 

8b,  evidence  that  a  testator^s  mind  was  greatly 
Impaired  by  the  use  of  opium  and  ardent  spirits, 
and  that  in  consequence  thereof  he  was  frequently 
Incapable  of  transacting  business,  is  not  sufficient 
to  repel  tbe  presumption  of  sanity  arising  from 
tbe  fact  that  he  wrote  his  will  himself  without 
proving  that  he  was  Incapable  of  transacting  busi- 
ness at  tbe  very  time  tbe  will  was  executed.  Tem- 
ple V.  Temple,  1  Hon.  &  M.  476. 

And  evidence  that  a  testator  who  died  at  tbe  age 
of  seventy-eight  years  bad  been  subject  to  occa- 
sional fits  of  epilepsy  for  some  years  previous  to 
tbe  execution  of  bis  will,  which  bad  produced 
great  prostration  and  enfeebled  his  mental  ener- 
gies and  impaired  his  memory,  and  that  for  many 
years  be  bad  been  In  the  habit  of  taking  large 
doses  of  laudanum  to  relieve  his  sufferings,  and  at 
times  was  childish  and  incapable  of  much  effort  of 
any  kind,  and  failed  to  recognize  intimate  acquaint- 
ances, is  'not  sufficient  to  invalidate  bis  will  as 
against  evidence  by  several  witnesses  that  he  gave 
directions  in  regard  to  his  affairs,  made  bargains, 
transacted  business,  and  was  consulted  by  his 
neighbors,  and  was  esteemed  a  man  of  sound  Judg- 
ment and  good  business  capacity,  and  that  of  tbe 
attorney  who  drew  tbe  will  that  he  was  apparently 
In  perfect  possession  of  his  faculties,  and  fully  ap- 
prehended the  nature  of  the  business  be  was  trans- 
acting.   Brown  v.  Torrey,  24  Barb.  683. 

Mental  Incapacity  at  tbe  time  will  Invalidate  a 
win,  however,  though  It  was  caused  by  morphine 
or  other  drugs  taken  for  medicinal  purposes.  Sted- 
ham  v.  Stedbam,  32  Ala.  625. 

And  proof  that  a  testator  was  addicted  to  tbe 
continued  and  excessive  use  of  cocaine,  and  that 
he  was  under  Its  influence  at  the  time  of  tbe  exe- 
cution of  his  will,  and  that  be  labored  under  hal- 
lucinations that  persons  were  pursuing  him  and  in- 
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number  of  drinks,  the  par^  drinking  about  a 
pint  of  whisky.  The  defendant  and  prose- 
cutor immediately  thereafter  walked  out  on 
the  porch  in  front  of  the  saloon,  and  the  de- 
fendant took  hold  of  the  gallery  post,  and 
immediately,  without  anv  wamiDg,  stabbed 
the  prosecutor  with  a  knife.  There  bad  been 
no  previous  grudge  between  the  parties,  nor 
did  any  quarrel  or  altercation  precede  the 
stabbing.  An  officer  immediately  came  up, 
and  carried  the  defendant  to*  jail.  He  asked 
him  what  he  stabbed  the  boy  for,  and  he  said 
because  he  had  been  after  him  all  morning  to 
go  home.  (There  was  no  evidence  of  this 
fact.)  On  this  state  of  facts,  among  other 
things,  the  court  instructed  the  jury  as  fol- 
lows: "If  the  defendant,  by  the  voluntary  and 
recent  use  of  cocaine  and  morphine  or  intoxi- 
cating liquors,  or  all  of  them,  put  himself  in  a 
condition  that  he  was  incapable  of  distinguish- 


ing between,  right  and  wrong  as  to  the*  partic- 
ular  act  charg^  against  him,  and  he  volun- 
tarily took  said  cocaine  and  morphine  or 
intoxicating  liquors  knowing  that  it  would 
produce  such  state  of  mind  in  him.  then,  al- 
though, at  the  time  of  the  commission  of  the 
act,  he  might  not  have  known  what  he  was 
doing,  or  was  incapable  of  distinguishing  be- 
tween right  and  wrong  as  to  the  particular  act 
charged  against  him,  ne  would  not  be  excusa- 
ble for  the  act,  if  the  act  was  otherwise  crim- 
inal. If  the  normal  condition  of  the  defend- 
ant was  that  of  a  sane  person,  and  his  mind 
was  not  diseased,  but  was  only  temporarily  de- 
throned by  the  recent  use  of  said  medicines,, 
or  intoxicating  liquors,  or  all  of  them,  and  the 
defendant  voluntarily  took  them,  knowing  at 
the  time  he  did  so  that  it  would  dethrone  his 
mind,  then  no  state  of  insanity  so  produced 
would  be  a  defense  to  crime.    If,   however. 


tended  to  do  him  bodily  harm  and  to  incarcerate 
him  in  an  asylum,  and  of  an  Illusion  that  he  had 
bacteria  present  tn  his  tx)dy  which  were  creepiDg* 
through  bis  skin,— is  sufficient  to  invalidate  his  will 
though  at  times  he  would  talk  rationally  upon 
other  subjects  and  his  mind  would  seem  to  Xse  clear. 
Re  Underhlil,  21  Ohio  L.  J.  279. 

And  a  flndinff  against  a  will  upon  the  ground  of 
mental  incapacity  where  the  testator  disinherited 
a  daughter  because  of  her  desire  to  marry  a  man 
whom  he  did  not  like  at  a  time  when  be  was  a  k)ed> 
ridden  invalid  subsisting  mostly  upon  whisky  and 
morphine,  being  drowsy,  but  not  taking  the  latter 
In  quantities  sufficient  to  affect  him  mentally,  will 
not  be  di8turt)ed  on  appeal,  though  a  majority  of 
the  witnesses  testified  that  he  was  competent. 
Garlin  v.  Baird,  11  Ky.  L.  Rep.  982. 

So,  the  fact  that  the  ordinary  effect  of  morphine 
is  to  weaken  the  power  of  the  will  is  immaterial 
in  an  action  to  set  aside  a  will  on  the  ground  of 
undue  influence  where  the  evidence  shows  that 
there  was  in  fact  no  weakening  of  the  will  power 
and  no  effort  to  control  the  testator.  Bush  v. 
Lisle,  89  Ky.  898. 

But  it  may  be  presumed  from  the  use  of  opium 
and  ardent  spirits  to  which  a  testatrix  had  been  ad- 
dicted for  many  years,  and  from  great  age,  that 
her  mental  faculties  had  become  so  enfeebled  and 
Impaired  that  she  would  not  be  very  ready  to  ap- 
prehend and  understand  tbe  provisions  of  a  com- 
plicated will  as  it  was  read  to  her  without  explana- 
tion.   Rutland  v.  Gleaves,  1  Swan,  198. 

And  an  instruction  in  a  will  contest,  that  if  the 
Jury  believe  that  tbe  will  was  read  to  the  testatrix 
correctly,  and  that  she  was  of  sound  mind,  the 
legal  presumption  would  be  tbat  she  understood 
Its  contents,  is  not  proper  without  stating  that 
the  presumption  was  disputable  and  could  be  re- 
butted, where  it  appears  that  for  several'years  she 
had  been  addicted  to  tbe  excessive  use  of  opium 
and  ardent  spirits,  and  the  will  was  executed  on  a' 
bed  of  sickness  a  few  days  before  she  died,  when 
there  were  other  circumstances  calculated  to  ex- 
cite suspicion  that  she  was  not  well  advised  as  to 
its  contents.    Rutland  v.  Gleaves,  1  Swan,  198. 

And  where  the  testatrix  was  a  person  whose 
mental  faculties  had  been  seriously  impaired  by  the 
use  of  strong  drink  and  opiates,  and  it  appears 
that  she  had  nothing  to  do  with  the  preparation 
of  her  will,  or  that  she  ever  read  or  heard  it  read, 
or  that  its  contents  bad  been  stated  to  her,  proof 
that  she  knew  what  was  in  it  when  she  signed  it  is 
imperatively  demanded  before  it  can  be  admitted 
to  probate.    Burritt  v.  Silliman,  16  Barb.  198. 

Costs  will  not  be  imposed  upon  the  contestant  of 
a  will  where  the  fact  is  established  tbat  the  testa- 
trix was  addicted  to  the  use  of  morphine,  but  will 
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be  charged  to  the  estate,  as  it  is  proper  that  full 
inquiry  should  be  made  as  to  the  effect  which  the- 
habltual  use  of  morphine  had  produced  upon  her 
mind.    Frost  v.  Wheeler,  48  N.  J.  fiq.  S73. 

V.  A8  a  ground  for  divorce. 

Mass.  Pub.  Stat.  chap.  8, 1 1,  authorizes  a  divorce- 
from  the  bonds  of  matrimony  for  gross  and  con- 
firmed drunkenness  caused  by  the  voluntary  and. 
excessive  use  of  opium  or  other  drugs.  Burt  v. 
Burt,  168  Mass.  204. 

To  warrant  a  divorce  under  that  statute  the  use 
must  be  excessive,  and  must  canuse  gross  and  con- 
firmed drunkenness.    Burt  v.  Burt,  168  Mass.  204» 

And  a  divorce  is  not  authorized  where  the  hat>it 
was  not  groes  and  confirmed  at  the  time  of  the  fil- 
ing of  the  lik>ei  though  it  bad  been  so  at  times  pre- 
vious thereto.    Burt  v.  Burt,  168  Mass.  204. 

And  the  use  of  morphine  by  a  wife,  which  be- 
came a  confirmed  habit  after  her  marriage,  going 
to  the  extent  of  causing  her  to  lie  in  bed  at  times- 
until  4  o'clock  in  the  afternoon,  and  causing  her  to 
act  in  a  stupid  irrational  way  for  long  periods  of 
time,  will  not  warrant  a  divorce  after  tbe  gross 
character  of  her  use  of  morphine  had  become 
modified  or  had  been  terminated,  at  the  time  of 
tbe  flllng*of  the  libel,  though  she  had  not  entirely- 
abandoned  its  use.    Burt  v.  Burt,  168  Mass.  204. 

Excessive  indulgence  in  the  morphine  habit  is  not 
a  ground  for  divorce,  however,  under  a  statute- 
whlch  permits  a  divorce  on  the  ground  of  habitual 
drunkenness.  Youngs  v.  Youngs,  180  III.  280, 6  L. 
R.  A.  548,  38  III.  App.  228;  Barber  v.  Barber  (Ck>nn.]| 
14  Law  Rep.  875. 

And  that  a  wife  was  a  confirmed  consumer  of 
opium  in  its  yarious  forms,  and  that  she  continued 
such  habits  during  the  entire  period  of  her  cohabi- 
tation with  her  husband,  will  not  warrant  a  divorce 
upon  the  ground  of  habitual.drunkenne8S.  Dawson 
V.  Dawson,  28  Mo.  App.  169. 

Tbe  question  in  an  action  for  divorce  upon  the 
ground  of  habitual  drunkenness  in  which  intoxi- 
cation by  opiates  is  alleged,  is  not  whether  such 
intoxication  is  not  fully  as  baneful  in  its  results  as 
alcoholic  intoxication,  but  in  what  sense  the  legis- 
lature had  used  the  word  ^'drunkenness.**  and  the 
meaning  of  the  word  ^'drunkenness**  in  its  plain* 
ordinary,  and  usual  sense  cannot  be  considered  as 
including  anything  but  alcoholic  drunkenness. 
Dawson  v.  Dawson,  28  Mo.  App.  109. 

So,  the  habitual  use  of  opium  by  a  wife  to  the 
neglect  of  her  household  duties  is  not  cruelty 
which  will  warrant  a  divorce  in  favor  of  the  hus- 
band. Holland  v.  Holland,  4  Legal  Oaz.  872;  Bean 
V.  Bean,  11  Lane.  Bar,  188. 

And  acts  of  violence  committed  by  a  husband 
toward  his  wife,  provoked  by  and  consisting  mainly 
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the  defeodant,  prior  to  that  time,  bad  been 
flAected  with  disease  or  bodily  suSteriug,  and 
to  cure  the  disease  and  allay  the  suffenDg  he 
had  contracted  the  use  of  cocaine  and  mor- 
phine or  intoxicating  liquors,  and  that  by  rea- 
son thereof  his  mind  had  become,  and  was,  at 
the  time  of  the  commission  of  the  act  charged 
against  him,  diseased  to  the  extent  that  he  bad 
lost  control  of  his  mind,  and  did  not  know 
what  he  was  doing,  or,  if  he  did  know  what 
he  was  doing,  if  he  did  not  have  mind  suffi- 
cient to  distinguish  between  right  and  wrong 
as  to  the  particular  act  cbarged  against  him, 
then  his  condition  of  mind  was  such  as  the 
law  would  excuse  him  for  any  act  done  in  such 
state  of  mind  so  produced."  These  char^ 
were  excepted  to  by  appellant  in  the  motion 
for  a  new  trial.  It  will  be  seen  from  these 
charges  that  the  court  made  no  discrimation 
between  insanity,  whether  produced  by  the 
voluntary  recent  use  of  cocaine  and  morphine 
or  intoxicating  liquors,  or  if  insanity  was  pro- 


duced by  the  combined  use  of  all  these.  We 
understand  our  statute  to  regulate  insanity 
produced  by  the  recent  voluntary  use  of  intox- 
icating liquors,  but  it  does  not  undertake  to 
prescribe  the  rule  with  reference  to  insanity 
produced  by  cocaine  or  morphine.  And,  in 
our  opinion,  the  court  committed  an  error  in 
instructing  the  jury  that,  if  they  believed  that 
appellant  was  insane  from  the  voluntary  recent 
use  of  cocaine  and  morphine,  it  would  consti- 
tute no  defense  to  the  crime  alleged,  and  would 
go  only  to  the  mitigation  of  the  penalty.  In 
our  opinion,  if  appellant  was  rendered  insane 
from  the  voluntary  recent  use  of  cocaine  and 
morphine,  and  on  account  of  that  did  not  un- 
derstand the  nature  and  quality  of  the  act  he 
was  doing,  and  was  incapable  of  forming  the 
intent,  then  he  would  not  be  guilty  of  an  assault 
with  intent  to  murder.  And  we  go  further, 
and  hold  that,  if  his  mind  was  rendered  insane 
by  the  combined  recent  use  of  cocaine  and  mor- 
phine and  intoxicating  liquors,   and  that  on 


sistenoe  on  his  part  of  attempts  by  her  to  take  mor- 
phine from  him  while  be  is  Id  a  state  of  total  or 
partial  delirium  produced  by  its  use.  do  not  consti- 
tute extreme  and  repeated  cruelty,  within  the 
meanlDff  of  111.  Rev.  Stat.  chap.  40.  fi  1.  making  such 
cruelty  a  g'round  for  divorce.— especially  where 
the  divorce  was  orlirlnally  sought  on  the  irround  of 
habitual  drunkenness,  and  the  charge  of  cruelty 
was  added  as  an  afterthought  when  it  became  ap- 
parent that  the  divorce  would  not  be  granted  on 
the  ground  of  drunicenness.  Youngs  v.  Youngs, 
130T11.2a0.6L.  R.A.548. 

Proof,  however,  that  a  wife  was  a  confirmed  con- 
Bumer  of  opium  in  its  various  forms,  using  it  for 
the  purposes  of  intoxication,  and  having  tits  of  ex- 
ceasive  hilarity  followed  by  drowsiness,  stupor,  and 
occasional  complete  prostration,  and  that  the  hab- 
it had  t)ecome  wholly  unoontrollable.and  that  with- 
in a  period  of  less  than  two  years  she  had  tx)ught  or 
caused  to  be  tx)ught  for  her  use  nearly  200  bottles 
of  opium  in  its  various  forms,  making  reckless  ef- 
forts to  obtain  the  drug  and  often  leaving  the 
house  during  the  small  hours  of  the  night  for  iu 
and  that  she  endeavored  to  hide  her  purchases 
from  her  husband  and  became  untruthful  and  her 
moral  nature  was  undermined,  and  that  she  dis- 
posed of  the  products  of  the  farm  and  pawned  her 
jewelry  for  the  purpose  of  obtaining  It,  will  war- 
rant a  divorce  on  the  part  of  the  husband  upon  the 
ground  of  indignities  to  the  person  rendering  his 
condition  intolerable.  Dawson  v.  Dawson,  23  Mo. 
App.  lae. 

VI.  As  affecting  insurance. 

A  representation  in  an  application  for  life  in- 
surance that  the  applicant  had  never  been  addicted 
to  the  excessive  or  Intemperate  use  of  alcoholic 
stimulants  or  opium,  and  that  he  did  not  use  alco- 
holic stimulants  often  or  dally,  refers  to  an  habit- 
ual use,  and  is  not  a  representation  that  he  did  not 
use  sucVstimulants  or  opium  at  all.  ^tna  L.  Ins. 
Co.  V.  Davey,  128  TJ.  S.  790.  81  L.  ed.  815. 

And  an  application  for  insurance  stating  that  the 
insured  used  no  narcotics  is  a  representation  and 
not  a  warranty,  and  is  not  violated  by  the  occa- 
sional but  not  frequent  use  by  the  insured  shortly 
before  his  death  of  a  narcotic  as  a  remedy  where 
such  representation  was  not  made  with  a  purpose 
to  deceive,  and  it  Is  not  claimed  that  such  use  of 
narcotics  increased  the  risk.  Continental  L.  Ins- 
Co.  V.  Thoena.  26  111.  App.  495;  Higbie  v.  Guardian 
Mut.  L.  Ins.  Co.  66  Barb.  462. 

And  this  is  true  when  the  drug  is  administered 
by  a  physician  in  the  course  of  medical  practice, 
89  L.  U.  A. 


though  death  is  thereby  caused.  Raimey  v.  Mut- 
ual mn,  L.  Ins.  Co.  U.  S.  C.  C.  1st.  Dist.  (Mass.)  set 
forth  In  May  on  Insurance,  8d  ed.  S  802. 

And  a  negative  answer  in  an  application  for  life 
Insurance,  to  the  question  whether  the  applicant 
had  ever  been  addicted  to  the  excessive  or  intem- 
perate use  of  any  alcoholic  stimulant  or  opium,  or 
whether  he  used  any  of  them  often  or  daily,  can- 
not be  found  to  be  untrue  so  as  to  invalidate  the 
policy  unless  the  Insured  had  been  addicted  to  such 
use  at  the  time  of  the  application  and  prior  to  the 
Issuing  of  the  policy,  using  some  of  them  often  or 
dally.  JStna  L.  Ins.  Co.  v.  Davey.  128  0.  S.  780, 31 
L.  ed.  815. 

Such  a  statement  with  reference  to'  the  use  of 
opium  must  l>e  construed  to  refer  to  the  use  of 
opium  as  a  narcotic  stimulant  when  in  an  ordinary 
condition  of  health,  and  not  to  a  use  in  good  faith 
as  a  medical  remedy  In  case  of  disease.  Higbie  v- 
Guardian  Mut.  L.  Ins.  Co.  66  Barb.  462. 

So,  in  the  Earl  of  Mar's  Case  cited  in  2Taylor^s 
Medical  Jurisprudence.  2d  ed.  627.  the  question  was 
raised  whether  concealment  upon  the  part  of  the 
Insured  person  of  the  habit  of  taking  laudanum* 
existing  for  thirty  years,  at  times  to  the  amount  of 
two  or  three  ounces  daily,  was  material  or  not  in 
an  action  upon  an  insurance  policy,  was  raised  but 
not  decided,  the  jury  returning  a  verdict  for  the 
plaintiff  based  upon  a  technical  point. 

Neither  is  death  from  an  ove^ose  of  laudanum 
while  in  a  drunken  condition  death  by  his  own 
hand  within  the  meaning  of  a  condition  In  a2  in- 
surance policy  upon  the  life  of  a  person  so  dying. 
Equitable  L.  Assur.  Hoc.  v.  Paterson,  41  Ga.  388,  5 
Am.  Rep.  586. 

But  the  death  of  the  insured  from  laudanum 
taken  with  intent  to  destroy  life  is  dying  by  his 
own  hand  within  the  meaning  of  a  condition  in  a 
life  insurance  policy  against  such  death,  though 
done  while  in  a  drunken  condition.  Equitable  L. 
Assur.  Soc.  V.  Paterson,  41  Ga.  838,  5  Am.  Rep.  685. 

VII.  As  affecting  competency  of  tMlness. 

An  opium  consumer  is  not  incompetent  as  a  wit* 
ness,  though  the  testimony  of  such  a  person  is  un- 
reliable and  the  jury  should  be  carefully  cautioned 
as  to  believing  it.    State  v.  White.  10  Wash.  611. 

And  proof  that  a  witness  was  In  the  habit  of  us- 
ing laudanum  Is  not  sufSclent  to  discredit  or 
weaken  his  testimony  unless  It  also  established 
either  that  his  mind  was  impaired  generally 
thereby  or  that  he  was  under  the  influence  of  the 
opiate  at  the  time  the  testimony  was  given.  Mc. 
Dowell  V.  Preston.  26  Ga.  628.  P.  H.  B. 
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fluch  account  he  was  not  capable  of  forming 
the  iotent  necessary  to  constitute  an  assault 
with  intent  to  murder,  he  would  not  be  guilty 
of  said  offense.  We  believe  it  is  a  correct  legal 
principle,  where  there  is  insanity  produced  by 
other  causes  in  conjunction  with  the  recent  use 
of  intoxicating  liquor,  that  an  act  done  in  such 


a  state  of  mind  cannot  be  attributed  solely  to 
the  recent  use  of  intozicatiotc  liquors.  See 
1  McClain.  Crim.  L.  §  159;  Roberts  v.  People, 
19  Mich.  401;  Terrill  ▼.  State,  74  Wis.  278. 

For  the  error  of  the  court  in  said  charges, 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 
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An  ordinaiiee  making  itnnlawftil  to  sell 
firesh  pork  or  sausa^re  made  thereof  between 
Jane  1  and  October  is  uareasonable  and  void, 
slQoe  it  violates  the  inalienable  right  of  ofiiD  to 
procure  food. 

(November  18, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Phillips  County  in  favor 
of  defendant  in  an  action  brought  to  enforce  a 
penalty  for  violation  of  an  ordinance  against 
selling  pork  within  the  city  limits.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  W.  Nicholls,  for  appellant: 

The  ordinance  recites  the  fact  that  the  muni- 
cipal board  of  health  of  said  city  had  deter- 
mined that  the  sale  of  that  article  of  food  (fresh 
pork),  within  the  times  in  which  the  sale  of  it 
was  prohibited,  was  detrimental  to  the  health 
of  the  citizens  of  such  city,  and  such  determina- 
tion and  judgment  were,  and  are,  conclusive, 
unless  they  violated  some  express  provision  of 
the  statute  or  constitutional  laws  of  the  state  or 
United  States. 

1  Dill.  Mun.  Corp.  §97,  and  authorities  cited 
in  footnote. 

The  ordinance  was  intended  as  a  sanitary 
one,  or  one  for  the  security  or  promotion  of  the 
public  health;  and,  if  so,  then  it  was  entirely 
competent  for  the  city  to  adopt  it. 

Harrison  v.  BalUmtyre,  1  Gill,  264;  Summer- 
ville  V.  Pressley,  33  S.  C.  66,  8  L.  R.  A.  854; 
Mitnn  V.  Illinois,  94  U.  8.  147,  24  L.  ed.  91; 
Toledo,  W.  dh  W,  R,  Co.  v.  Jacksonville,  67  111. 
37.  16  Am.  Rep.  611;  Ex  parte  Shrader,  88 
Cal.  279;  Davis  v.  Central  R.  dh  Bkg.  Co.  17 
Oa.  823;  Bartemeyer  v,  Iowa,  85  U.  8.  18  Wall 
138,  21  L.  ed.  932. 

Messrs.  Tappan  &  Porter,  for  appellee: 

This  ordinance  being  in  restraint  of  trade 
and  being  in  violation  of  the  rights  of  private 
property,  is  inconsistent  with  the  laws  and 
policy  of  this  state,  and  is  therefore  illegal 

1  Dill.  Mun.  Corp.  2d  ed.  258,  256,  257; 
Caldtoell  v.  Alton,  38  111.  416,  85  Am.  Dec. 
286. 

Beyond  the  mere  general  declaration  of  the 
board  of  health  that  the  sale  of  pork  is  detri- 

NOTS.— As  to  municipal  power  over  nuisanoes 
affeotlnff  health,  see  note  to  Harrington  v.  Provi- 
denoe  (R.  I.)  98  L.  B.  A.  aOS. 
89  L.  R.  A. 


I  mental  to  the  health  of  the  citizens  of  Helena, 
which  declaration,  if  fully  acted  on,  would 
always  debar  its  sale  in  that  city,  there  is  noth- 
ing else  of  any  character  before  the  court/  to 
sustain  such  an  opinion;  there  is  nothing  to 
show  that  said  ordinance  was  necessary  or 
equitable  or  that  it  can  be  sustained  upon  prin- 
ciple or  authority. 

SI.  Paul  V.  Laidler,  2  Minn.  190,  72  Am. 
Dec.  94;  Carron  v.  Den,  Martin,  26  N.  J.  L. 
594,  69  Am.  Dec.  588;  Robinson  v.  Franklin. 
1  Humph.  156.  84  Am.  Dec.  627,  and  notes; 
Collins  V.  Batch,  18  Ohio,  628,  51  Am.  Dec. 
465. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

The  city  council  of  Helena  enacted  the  fol- 
lowing ordinance: 

"Whereas,  the  municipal  board  of  health  of 
Helena,  Arkansas,  at  a  regular  meeting,  held 
on  the  30th  day  of  April,  1880,  declared  the 
sale  of  fresh  pork  detrimental  to  the  health  of 
the  citizens  of  Helena;  therefore,  be  it  or- 
dained by  the  mayor  and  council  of  the  city  of 
Helena: 

"Sec.  1.  That  it  shall  not  be  lawful  for  any 
person  or  persons  to  sell,  or  offer  to  sell,  within 
the  city  any  fresh  pork  or  sausa^^e  made  thereof 
between  the  1st  day  of  June  and  October  la 
each  year. 

"Sec.  2.  That  any  person  or  persons  violat- 
ing this  ordinance  shall  be  fined  in  a  sum  not 
less  than  $5  nor  more  than  $25,"  etc. 

Is  the  ordinance  valid? 

In  determining  the  extent  of  the  power  of  a 
city  council  to  pass  ordinances  for  the  protec- 
tion of  the  public  health  much  assistance  can 
be  derived  irom  what  has  been  held  to  be  the 
limitations  upon  such  power  of  the  state,  for  it 
cannot  be  truthfully  said  that  this  state  can 
grant  to  a  municipal  corporation  greater  power 
than  it  possesses. 

The  police  power  of  the  state  is  very  broad 
and  comprehensive,  and  can  be  exercised  to 
promote  the  health,  comfort,  safety,  and  wel- 
fare of  socielv.  Its  limits  have  not  been  defi- 
nitely defined.  It  is  not  however,  without  its 
limitations.  In  Re  Jacobs,  98  N.Y.  110.  50  Am. 
Rep.  686.  the  court  said:  "If  this  were  other- 
wise, the  power  of  the  legislature  would  be 
practically  without  limitation.  In  the  as- 
sumed exercise  of  the  police  power  in  the  in- 
terest of  the  health,  the  welfare,  or  the  safety 
of  the  public,  every  right  of  the  citizen  might 
be  invaded,  and  every  constitutional  Nir- 
rier  swept  away.  Generally  it  is  for  the 
legislature  to  determine  what  laws  and  regula. 
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tions  are  Deeded  to  protect  the  public  health 
aod  secure  the  public  comfort  and  safety,  and 
-while  its  measures  are  calculated,  intended, 
conyenient,  and  appropriate  to  accomplish 
these  ends  the  exercise  of  its  discretion  is  not 
subject  to  review  by  the  courts.  But  they 
must  have  some  relation  to  these  ends. 
Under  the  mere  guise  of  police  regulations, 
personal  rights  and  private  property  cannot  be 
arbitrarily  invaded,  and  the  determination  of 
^e  legislature  is  not  final  or  conclusive.  If  it 
passes  an  act  ostensibly  for  the  public  health, 
and  thereby  destrojfs  or  takes  away  the  prop- 
-erty  of  a  citizen  or  interferes  with  his  personal 
liberty,  then  it  is  for  the  courts  to  scrutinize 
the  act  and  see  whether  it  really  relates  to  and 
IS  convenient  and  appropriate  to  promote  the 
public  health.  It  matters  not  that  the  legisla- 
ture may  in  the  title  to  the  act,  or  in  its  body, 
declare  that  it  is  intended  for  the  improvement 
of  the  public  health.  Such  a  declaration  does 
not  conclude  the  courts,  and  they  must  yet  de- 
termine the  fact  declared  ana  enforce  the 
supreme  law." 

In  Mttgler  v.  Kansas,  128  U.  8.  661.  31  L. 
ed.  210,  the  court  said:  *The  courts  are  not 
bound  by  mere  forms,  nor  are  they  to  be  mis- 
led by  mere  pretenses.  They  are  at  liberty— 
indeed,  are  under  a  solemn  duty — to  look  at 
the  substance  of  things,  whenever  they  enter 
upon  the  inquiry  whether  the  legislature  has 
transcended  the  limits  of  its  authority.  If, 
therefore,  a  statute-  purporting  to  have  been 
'enacted  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a  pal- 
pable invasion  of  rights  secured  by  the  funda- 
mental law,  it  is  the  duty  of  the  courts  to  so 
adjudge,  and  thereby  give  effect  to  the  Con- 
stitution." To  the  same  effect  other  courts 
have  held.  Watertown  v.  Mayo,  109  Mass.  815, 
12  Am.  Rep.  694;  Powell  v.  Pennsylvania,  127 
TJ.  8.  686,  82  L.  ed.  257. 

The  Constitution  of  the  state  declares  that 
"all  men  are  created  free  and  independent  and 
have  certain  inherent  and  inalienable  rights, 
amongst  which  are  those  of  enjoying  and  de- 
fending life  and  liberty;  of  acquiring,  possess- 
ing and  protecting  property  and  reputation, 
and  of  pursuing  their  own  happiness  "  Art.  2, 
§  2.  In  PoweU  v.  Pennsylvania,  127  U.  8. 
092,  82  L.  ed.  259,  Mr.  JuAice  Field  said: 
"With  the  gift  of  life  there  necessarily  goes  to 
everyone  the  right  to  do  all  such  acts  and  fol- 
low all  such  pursuits,  not  inconsistent  with  the 
equal  rights  of  others,  as  may  support  life  and 
add  to  the  happiness  of  its  possessor.  The 
right  to  pursue  one's  happiness  is  placed  by  the 
Declaration  of  Independence  among  the  in- 
alienable rights  of  man,  with  which  all  men 
are  endowed,  not  by  the  grace  of  emperors  or 
Idngs,  or  by  force  of  legislative  or  constitu- 
tional enactments,  but  by  their  Creator;  and  to 
aecure  them,  not  to  grant  them,  governments 
are  instituted  among  men.  The  right  to  pro- 
cure healthy  and  nutritious  food,  by  which  life 
may  be  preserved  and  enjoyed,  and  to  manu- 
facture it,  is  among  these  inalienable  rights, 
which,  in  my  judgment,  no  state  can  give  and 
no  state  can  take  away,  except  in  punishment 
for  crime.  It  is  involved  in  the  nght  to  pur- 
sue one's  happiness." 

In  People  v.  Marx,  99  N.  Y.  386,  52  Am. 
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Rep.  34,  the  court,  in  speaking  of  the  section 
of  the  Constitution  which  declares,  "Nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law,"  said:  "These  constitutional  safeguards 
have  been  so  thoroughly  discussed  in  recent 
cases  that  it  would  be  superfluous  to  do  more 
than  refer  to  the  conclusions  which  have  been 
reached,  bearing  upon  the  question  now  under 
consideration.  Among  these  no  proposition  is 
now  more  firmly  settled  than  that  it  is  one  of 
the  fundamental  rights  and  privileges  of  every 
American  citizen  to  adopt  and  follow  such  law- 
ful industrial  pursuit,  not  injurious  to  the  com- 
munity, as  he  may  see  fit.  .  .  .  The  term 
'liberty,'  as  protected  by  the  Constitution,  is 
not  cramped  into  a  mere  freedom  from  physi- 
cal restramt  of  the  person  of  the  citizen,  as  by 
incarceration,  but  is  deemed  to  embrace  the 
right  of  man  to  be  free  in  the  employment  of 
the  faculties  with  which  he  has  been  endowed 
by  his  Creator,  subject  only  to  such  restraints 
as  are  necessary  for  the  common  welfare.  In 
the  language  of  Andrews,  J.,  in  BerthdLf  v. 
(yUeUly.  74  N.  Y.  515,  80  Am.  Rep.  828,  the 
right  to  liberty  embraces  the  right  to  man  'to 
exercise  his  faculties  and  to  follow  a  lawful 
avocation  for  the  support  of  life.' "  Upon  this 
doctrine  the  court  held  that  the  provision  of 
an  act  prohibiting  the  manufacture  or  sale  as 
an  article  of  food  of  any  substitute  for  butter 
or  cheese  produced  from  pure,  unadulterated 
milk  or  cream  is  unconstitutional,  inasmuch  as 
the  prohibition  is  not  limited  to  unwholesome 
or  simulated  substitutes,  but  absolutely  pro- 
hibits the  manufacture  or  sale  of  any  com- 
pound designed  to  be  used  as  a  substitute  for 
butter  or  cheese,  however  wholesome,  valuable, 
or  cheap  it  may  "be,  and  however  openly  and 
fairly  the  character  of  the  substitute  may  be 
avowed  and  published. 

In  Pmell  v.  Pennsylvania,  127  U.  8.  678,  32 
L.  ed.  258,  a  statute  of  the  state  of  Pennsylva- 
nia was  involved.  It  provided:  *'No  person, 
I'firm,  or  corporate  body  shall  manufacture  out 
of  any  oleaginous  substance  or  any  compound 
of  the  same,  other  than  that  produced  from 
unadulterated  milk  or  cream  from  the  same, 
any  article  designed  to  take  the  place  of  butter 
or  cheese  produced  from  pure  unadulterated 
milk  or  cream  from  the  same,  or  of  any  imita- 
tion or  adulterated  butter  or  cheese,  nor  shall 
sell  or  offer  for  sale,  or  have  in  his,  her,  or  their 
possession  with  intent  to  sell,  the  same  as  an 
article  of  food."  The  court,  sustaining  the 
statute,  said:  "It  [the  court]  cannot  adjudge 
that  the  defendant's  rights  of  liberty  and  prop- 
erty .  .  .  have  been  infringed  b^  the  stat- 
ute of  Pennsylvania,  without  holding  that, 
although  it  may  have  been  enacted  in  good 
faith  for  the  objects  expressed  in  its  title, 
namely,  to  protect  the  public  health  and  to 
prevent  the  adulteration  of  dairy  products  and 
fraud  in  the  sale  thereof,  it  has,  in  fact,  no  real 
or  substantial  relation  to  those  objects.  Mvg- 
ler  V.  Kansfis,  123  U.  8.  628,  661,  81  L.  ed. 
205,  210.  The  court  is  unable  to  affirm  that 
this  legislation  has  no  real  or  substantial  relap 
tion  to  such  objects.  .  .  .  Whether  the 
manufacture  of  oleomargarine,  or  imitation 
butter,  of  the  kind  described  in  the  statute,  is, 
or  may  be,  conducted  in  such  a  way,  or  with 
such  skill  and  secrecy,  as  to  baffle  ordinary  in- 
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spectioD,  or  whether  it  involves  such  danger  to 
the  public  health  as  to  require,  for  the  protec- 
tion of  the  people,  the  entire  suppression  of 
business,  rather  than  its  regulation  in  such 
manner  as  to  permit  the  manufacture  and  sale 
of  articles  of  that  class  that  do  not  contain  nox- 
ious ingredients,  are  questions  of  fact  and  of 
public  policy  which  belong  to  the  legislative 
department  to  determine,  f  And  as  it  does  not 
appear  upon  the  face  of  the  statute,  or  from 
any  facts  of  which  the  court  must  take  judi- 
cial cognizance,  that  it  infringes  rights  secured 
b}^  the  fundamental  law,  the  legislative  deter- 
mination of  those  questions  is  conclusive  upon 
the  courts." 

But,  fortunately  the  ordinances  of  munici- 
pal corporations  are  not  protected  by  conclu- 
sive presumptions  in  favor  of  their  validity,  as 
the  statute  was  in  Powell  v.  Pennsylvania. 
The  city  council  is  not  the  sole  ludge  of  their 
necessity,  propriety,  or  reasonableness.  Courts 
may  inquire  into  their  reasonableness  when 
passed  under  powers  granted  in  general  or  in- 
definite terms,  and  when  found  unreasonable, 
may  set  them  aside.  Haynes  v.  Cape  May,  50 
N.  J.  L.  55.  Such  corporations  have  none  of 
the  elements  of  sovereignty,  and  must  exercise 
their  powers  in  a  reasonable  manner,  and, 
when  necessary,  evidence  may  be  adduced  to 
show  that  they  are  unreasonable  or  oppressive. 
CaiTigan  v.  Gage,  68  Mo.  541. 

The  statutes  of  this  state  confer  upon  cities 
of  the  first  class  power  ''to  prevent  or  regulate 
the  carrying  on  of  any  trade,  business,  or  voca- 
tion of  a  tendency  dangerous  to  morals,  health, 
or  safety,  or  calculated  to  promote  dishonesty 
or  crime."  Sandel's  &  H.  Dig.  §  5318.  Under 
this  statute  the  city  council  qf  Helena  under- 
took to  prevent  the  sale  of  fresh  pork  ''be- 
tween the  1st  day  of  June  and  October  in 
each  year."  It  obviously  intended  to  prevent 
the  eating  of  it  in  Helena  during  this  time  by 
prohibiting  the  sale  of  it.  Was  the  ordinance 
passed  for  that  purpose  a  reasonable  or  lawful 
exercise  of  the  powers  granted  by  the  statute? 

Fresh  pork  is  an  article  of  food  for  general 
consumption,  and  when  sound,  and  free  from 
disease,  is  useful  and  nutritious.  Like  all 
other  food,  it  may  become  unwholesome  when 
eaten  tp  excess.  The  quantity  eaten,  under 
ordinary  circumstances,  produces  the  sickness 
when  it  proves  unwholesome.  Any  food  is 
calculated  to  produce  tliat  effect  when  eaten 
in  the  same  mannei;.  The  mere  sale  of  it  is 
not  detrimental  to  the  public  health.  The  fact 
that  individuals  may  be  made  sick  by  it  when 
imprudentlv  eaten  does  not  justify  a  city  coun- 
cil in  prohibiting  the  sale  of  it.  For  the  same 
reason  it  could  prohibit  the  sale  of  any  or  all 
other  food.  The  most  delicious  food— that 
which  is  most  liable  to  be  eaten  to  excess — 
would  be  subject  to  interdiction.  If  it  be  con- 
ceded that  the  city  council  may  prohibit  the 
sale  of  any  article  of  food,  the  wrongful  use 
of  which  will  or  may  injure  the  health  of  the 
consumer,  then  they  can  prescribe  what  the 
citizen  of  the  city  shall  eat  bv  prohibiting  the 
sale  of  all  other  food.  The  legislature  or  any 
of  its  creatures  has  no  such  power.  The  exer- 
cise of  such  power,  we  have  seen,  would  be  a 
violation  of  the  inalienable  right  of  man  to 

Srocure  healthy  and  nutritious  food,  by  which 
fe  may  be  preserved  and  enjoyed.    It  would 
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be  an  interference  with  the  liberty  of  the  citi- 
zen, which  is  not  necessary  to  the  protection 
of  others  or  the  public  health, — would  be  an 
invasion  of  his  personal  rights. 

Prof.  Tiedeman,  in  his  work  on  the  Limita- 
tions of  Police  Powers,  in  elucidation  of  this 
doctrine  says:  "A  still  stronger  ground  for 
the  total  prohibition  of  a  trade  or  business  is 
when  the  thing  offered  for  sale  is  in  some  way 
injurious  or  unwholesome.  It  is  not  enough 
that  the  thing  may  become  harmful,  when  put 
to  a  wrong  use.  it  must  be  in  itself  harmful, 
and  incapable  of  a  harmless  use.  Poisonous 
drugs  are  valuable  when  properly  used,  but 
they  may  work  serious  injuries  by  being  im- 
properly used,  even  to  the  extent  of  destroying^ 
life.  .  .  .  Safeguards  of  every  kind  can 
be  thrown  around  the  sale  of  them,  so  that 
damage  will  not  be  sustained  from  an  improper 
use  of  them,  but  that  is  the.limit  of  the  police 
control  of  the  trade.  Thus,  for  example,  opium 
is  a  very  harmful  drug  when  improperly  used, 
and  it  is  all  the  more  dangerous  because  the 
power  of  resistance  diminishes  rapidly  in  pro- 
portion to  the  growth  of  the  habit  of  taking  it 
as  a  stimulant,  and  a  miserable,  degraded 
death  is  the  usual  end.  .  .  .  But,  on  the 
other  hand,  opium  is  a  very  useful  and  indis- 
pensable drug.  .  .  .  The  sale  of  it  can,  of 
course,  be  prohibited  to  minors,  and  to  all  who 
may  be  suffering  from  some  form  of  dementia^ 
and  to  confirms  opium  eaters.  But  it  would 
seem  to  be  taking  away  the  free  will  of  those- 
who  are  under  the  law  confessedly  capable  of 
taking  care  of  themselves  if  the  law  were  to 
prohibit  the  sale  of  opium  to  adults  in  general. 
But  where  a  thing  may  be  put  to  a  wrongful 
and  injurious  use,  and  yet  may  serve  in  some 
other  way  a  useful  purpose,  the  law  may  pro- 
hibit the  sale  of  such  things,  in  any  case  where 
the  vendor  represents  them  as  fit  for  a  use  that 
is  injurious,  or  merely  knows  that  the  pur- 
chaser expects  to  apply  them  to  the  injurioua 
purposes.  Thus  the  sale  of  diseased  or  spoiled 
meats,  or  other  food,  as  food,  intending  or  ex- 
pecting that  the  purchaser  is  to  make  use  of 
them  as  food,  may  be  prohibited.  So,  also^ 
the  sale  of  milk  which  comes  from  cows  fed 
in  whole  or  in  part  upon  still  slops  may  be  pro- 
hibited, if  it  is  true  that  such  milk  is  unwhole- 
some as  human  food.  In  the  same  manner  ft 
law  was  held  to  be  constitutional  which  pro- 
hibited the  sale  of  illuminating  oil  which  ig- 
nited below  a  certain  heat.  But  it  would  he 
unconstitutional  to  prohibit  altogether  the  sale 
of  either  of  these  things  if  they  could  be  em- 
ployed in  some  other  harmless  and  useful  way. 
For  example,  the  oil  which  was  prohibited  for 
illuminating  purposes  may  be  very  valuable- 
and  more  or  less  harmless  when  used  for  lubri- 
cating purposes."  Pages  294, 295.  See  also 
Des  Plainer  v.  Poyer,  123  111.  348;  Babeoek  v. 
Buffalo,  56  N.  Y.  288. 

The  legislature  may  enact  such  laws  as  may 
be  necessary  to  protect  the  public  against 
fraud,  imposition,  or  deception  in  the  sale  of 
food,  or  any  impurities,  putridity,  disease,  or 
unsoundness  in  the  same  renders  it  unwhole« 
some,  and  may  authorize  municipal  corpora* 
tions  to  do  so.  The  public  is  entitled  to  pro- 
tection against  imposition  by  the  sale  of  im- 
pure or  adulterated  food,  or  of  imitations,  as 
pure  and  genuine.    In  this  respect  it  needs 


1897. 


Hblbna  y.  Dwtsb. 


2«9 


protectioD,  and  to  this  end  the  legislature  may 
and  can  authorize  city  councils  to  pass  laws,  f  I 
has  accordingly  been  held  that  an  act  is  consti- 
tutional which  prohibits  the  sale  of  '*miik  con- 
taining more  than  88  per  centum  of  water  fluids, 
or  less  than  12  per  centum  of  milk  solids,  or  less 
than  2^  per  centum  of  milk  fats."  In  passing 
upon  the  validity  of  this  act  in  State  v.  Smyth, 
14  R.  I.  100.  61  Am.  Hep.  844.  the  court  said: 
"It  is  equally  a  fraud  on  the  buyer,  whether 
the  milk  which  he  buys  was  originally  good 
and  has  been  deteriorated  by  the  addition  of 
water,  or  whether  in  its  natural  state  it  is  so 
poor  that  it  contains  the  same  proportion  of 
water  as  that  which  has  been  adulterated. 
.  .  .  If  a  cow  habitually  gives  milk  of  a 
quality  so  poor  as  to  come  within  the  statute, 
•or,  as  the  defendant  puts  it  in  his  brief,  so  poor 


that  as  a  commercial  commodity  it  is  valuable 
only  for  the  purpose  of  irrigation,  she  is  of  no 
value  as  a  milk  producer,  and  can  have  none  as 
such  to  her  owner,  unless  he  can  sell  her  milk 
to  his  unsuspecting  neighbor  for  a  price  greatly 
in  excess  of  its  value,  a  species  of  fraud  which 
ought  not  to  be  tolerated.  The  section  is  but 
a  slight  extension  of  the  provision  which  pro- 
hibits the  sale  of  adulterated  milk,  and,  like 
that,  was  designed  to  protect  the  public  aeainst 
imposition."  Cmn.  v.  Waite^U  Allen,  264.  87 
Am.  Dec.  711;  People  v.  Cipperly,  101  N.  Y. 
634.  Other  examples  might  be  given,  but  this, 
we  think,  is  sufficient. 

The  ordinance  in  question,  for  the  reasons 
indicated,  is  unreasonable,  invalid,  and  void, 
and  the  Judgment  of  the  Circuit  Court  so  hold- 
ing is  affirmed. 
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"^l*  There  ipras  no  error,  on  the  trial  of 
A  erlminal  ease*  in  admitting  against  the  ac- 
cused evidence  showlnir  that  she  had  upon  ber 
person  and  about  ber  premises  articles,  tbepoe- 
sesBion  of  wbicb.  though  not  in  Itself  criminal, 
tended  to  establish  her  guilt  of  the  offense  with 
which  she  was  charged,  notwithstanding  it  ap- 
peared that  the  discovery  ^  these  articles  was 
made  by  forcibly  entering  into  her  house,  and 
there  searching  the  same  and  her  person,  without 
any  warrant  or  authority  of  law.  Although  the 
aearch  and  seizure  may  have  been  unlawful,  un- 
warranted, unreasonable,  and  reprehensible,  thi^ 
did  not  affect  the  admissibility  of  the  evidence 
obtained  as  a  result  thereof. 

£•  The  offense  of  keeping^  open  a  tip- 
plin^honse  on  the  Sabbath  day  is  suffi- 
ciently proved  by  evidence  showing  that  the  ac- 
cused, on  at  least  three  different  Sundays  within 
the  same  year,  in  her  dwelling  house,  sold  whis- 
ky by  retail  to  different  persons,  and  on  each 
occasion  permitted  the  same,  or  a  portion 
thereof,  to  be  drunk  on  the  premises. 

(March  12, 1807.) 

ERROR  to  the  City  Court  of  Macon  to  re- 
view a  judgment  convicting  defendant  of 
violating  the  Sunday  liquor  law.    Affirmed^ 
The  facts  are  stated  in  the  opinion. 
Mr.  Marion  W.  Harris,  for  plaintiff  in 
error: 

The  proof  fails  to  establish  a  tippling-house; 
so,  the  verdict  is  wrong. 

Webster's  Diet,  word  TippHnghause;  Bus- 

^Headnotes  by  Lumpkin,  P.  J. 


sey  V.  State,  69  Gki.  54;  Harmon  v.  StaU,  93 
Ga.'465;  Cooper  v.  State,  88  Ga.  441. 

There  must  be  a  habit  of  selling  and  con- 
suming on  the  premises,  as  in — 

Minor  v.  State,  fiSIGa.  818;  and  in  Tliomason 
V.  State,  92  Ga.  456. 

Evidence  obtained  by  the  state's  officers,  in 
pursuance  of  an  unreasonable  and  an  unlaw- 
ful search  and  seizure,  violates  the  constitu- 
tional rights  of  the  defendant  as  a  citizen  of 
Georgia;  and  the  evidence  is  inadmissible. 

Ga.  Const.  Bill  of  Rights,  It  6  and  16;  Code 
1882,  4998,  5008  (Code  1895,  5708.  5713);  Boyd 
V.  United  States,  116  U.  8.  616,  29  L.  ed.  746; 
JEntick  V.  Carrington,  19  How.  St.  Tr.  1029; 
Day  V.  State.  68  Ga.  667;  Woolfolk  v.  State,  81 
Ga.  552. 

The  admission  of  such  evidence  thus  ob- 
tained likewise  violates  the  constitutional 
rights  of  defendant  as  a  citizen  of  the  United 
States,  to  which  the  states  are  by  the  Constitu- 
tion inhibited. 

U.  S.  Const.  Amend.  4,  5;  Code,  5809,  6310; 
Boyd  V.  United  States,  116  U.  8.  616,  29  L.  ed. 
746. 

The  first  ten  amendments  to  the  United 
States  Constitution,  except  where  in  terms  re- 
lating to  Federal  affairs,  though  formerly  mere 
restrictions  upon  the  operation  of  Federal 
power,  are  now  become,  by  virtue  of  the  14th 
Amendment,  restrictions  upon  the  power  of  the 
states  to  abridge  them  as  to  United  States  cit- 
izens. 

Re  Spies,  128  U.  8.  181,  81  L.  ed.  80;  Lan- 
don.  Constitutional  History,  pp.  102,  294-296. 

The  action  of  the  judiciary  department,  as 
well  as  the  legislative  or  executive,  is  the  ac- 
tion of  the  state  itself.  Ergo,  abridgment  by 
the  state  courts  is  abridgment  by  the  state. 

Stravder  v.  West  Virginia,  100  U.  S.  305. 
25  L.  ed.  664;  Re  Virginia  ( Virginia  v.  Rives), 


NOTK—For  constitutional  protection  against  be- 
inir  forced  to  fnmlsb  evidence  against  one^s  self  in 
a  civil  case,  see  note  to  Levy  v.  San  Francisco  City 
ft  County  Super.  Ot.  (Gal.)  88  L.  B.  A.  811. 
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Astocompelllnir  an  accused  to  exhibit  himself 
for  Identification,  see  note  to  People  v.  Oardner 
(N.  Y.)  28  L.  Et.  A.  899. 
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100  U.  8.  813,  26  L.  ed.  667;  Re  Virginia,  100 
U.  S.  889,  25  L.  ed.  676;  Citil  Rights  Cases, 
109  U.  8.  26,  27  L.  ed.  844;  Slaughter' House 
Cases,  88  U.  8.  16  Wall.  86^  21  L.  ed.  894; 
Minor  v.  Happersett,  88  U.  S.  21  Wall.  162,  22 
L.  ed.  627:  United  States  v.  Reese,  92  U.  S.  214, 
28  L.  ed.  668;  United  States  v.  Cruikshank,  92 
U.  S.  542,  28  L.  ed.  688. 
Mr.  Robert  Hodges  for  the  State. 

Lompkiiit  P.  J.,  delivered  the  opinion  of 
the  court: 

1.  Od  the  trial  of  this  case  in  the  court  be- 
low, Jenkins,  a  detective,  was  introduced  as  a 
witness  in  behalf  of  the  state.  It  appeared 
from  his  testimony  that  on  Sunday  morning, 
the  2d  day  of  August,  1896,  Mose  Lucas  and 
Jesse  Bunkley  (both  colored)  came  to  his  house 
in  Macon,  and  woke  him  up;  Lucas  saying 
that,  if  he  ''wanted  to  catch  those  parties 
down  on  Third  street  selling  whisky,  now  was 
the  time."  He  gave  to  Lucas  *  'a  silver  quarter, 
marked  with  a  cross,"  and  "an  empty  half- 
pint  whisky  flask,  with  a  file  on  the  neck 
thereof,  "  and  to  Bunkley  "a  silver  ten-cent 
piece,  marked  with  a  cross  on  the  woman's 
head."  Both  then  went  on  down  the  street,  in 
the  direction  of  the  house  of  Sarah  Williams,  | 
the  accused.  *'In  about  Ave  minutes  these  two 
men  came  out  of  Sarah's  back  yard,  and  Mose 
Lucas  handed  [Jenkins]  the  same  bottle  that 
[he]  had  given  him,  and  in  the  same  condition, 
except  that  it  was  full  of  whisky."  As  to 
what  then  transpired,  Jenkins  testified:  "I 
called  Police  Officer  Charley  Moseley,  and 
we  went  to  Sarah's  house.  We  went  io,  and 
I  walked  up  to  Sarah  and  put  my  hand  in  her 
apron  pocket,  took  out  her  purse,  and  found 
these  two  pieces  of  money  in  it.  The  two 
pieces  of  money  are  the  same  I  marked  and 

fave  to  Lucas  and  Bunkley.  I  then  searched 
er  house,  and  found  A  eallon  jug  of  black- 
berry wine,  and  three  bottles,  to  wit,  two 
quart  bottles  and  one  half-gallon  bottle.  One 
of  the  bottles  was  nearly  full  of  whisky,  an- 
other had  only  the  bottom  covered  with  whis- 
ky, and  the  tbird.  the  half  gallon  bottle,  was 
full  of  something  that  looked  like  whisky, 
though  I  have  never  opened  it,  and  do  not 
know  for  certain  what  it  coutains.  .  .  . 
I  had  no  search  warrant  to  search  either  the 
defendant  or  the  house."  Moseley.  the  police 
officer,  who  also  appeared  at  the  trial  as  a  wit- 
ness, corroborated  Jenkins  as  to  the  account 
above  given  of  the  search  made  by  them, 
and  the  flndiog  and  seizure  of  the  marked 
coins  and  the  liquors,  and  identified  a  small 
tin  funnel  as  haviag  also  been  found  at  the 
same  time.  The  *'jug  of  wine,  the  half  gallon 
bottle  of  whisky,  the  quart  bottle  of  whisky, 
partly  used,  ami  the  other  bottle  of  whisky, 
which  contained  a  little  bit  in  the  bottom  of 
it,"  together  with  the  tin  funnel  and  *'tbe 
twenty  five  cent  and  ten-cent  pieces  of  silver 
motey,"  were  then  tendered  in  evidence  by  the 
state,  and  admitted  over  objection  by  the  ac- 
cused. All  of  the  testimony  of  Jenkins  and 
Moseley  with  regard  to  the  search  of  the  per- 
son and  premises  of  the  accused,  and  the 
seizure  of  the  articles  above  enumerated,  was 
also  specifically  objected  to  on  the  grounds 
that  this  evidence  '*was  obtained  under  the 
circumstances  just  narrated,  and  particularly 
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that  it  was  obtained  from  defendant  and  her 
house  without  a  search  warrant;  that  thi» 
search  was  an  illegal  search  and  seizure,  in 
violation  of  the  constitutional  rights  guaran- 
teed to  defendant,  as  a  citizen  of  the  state  and 
of  the  United  States,  under  paragraph  16  of  the- 
Bill  of  RighU  of  the  state  Constitution  of  1877» 
and  under  the  United  States  Constitution; 
that  this  was  a  constitutional  right  of  defend- 
ant to  be  secure  in  her  person,  property,, 
home,  and  effects,  from  such  unlawful,  un- 
reasonable, and  outrageous  searches  and  seiz- 
ures. And  defendant  then  and  there  (at  th& 
trial)  claimed  that  right  both  under  the  state 
Constitution  and  under  the  Constitution  of  the 
United  States,  which  prohibits  the  state  or  its^ 
officers  from  abridging  the  constitutional  and 
inalienable  rights,  privileges,  and  immunitiea 
of  citizens  of  the  United  States.  Defendant 
then  and  there  insisted  before  the  court,  by 
way  of  objection  to  said  evidence,  that,  should 
it  be  admitted  to  the  jury,  it  would  violate  the 
constitutional  and  inalienable  right  of  defend- 
ant to  be  secure  against  such  searches  and 
seizures;  and  she  then  and  there  expressly 
claimed  this  right,  privilege,  and  immunity,, 
not  only  under  the  state  Constitution,  but  as 
one  to  which  she  was  entitled  under  the  United 
States  Constitution,  and  especially  under  the 
provisions  of  the  Ist  section  of  the  14th  Amend- 
ment to  said  United  States  Constitution;  she 
then  and  there  claiming  said  rights,  privileges, 
and  immunities  as  a  citizen  of  the  United 
States  and  of  said  state." 

The  position  assumed  by  counsel  for  the  ac- 
cused does  not  present  for  determination  a  new 
question.  That  evidence  pertinent  and  ma- 
terial to  the  issue  is  admissible,  notwithstand- 
ing it  may  have  been  illegally  procured  by  the 
partv  producing  it,  was  early  settled  by  the 
English  courts.  T^e  case  of  Legatt  v.  ToUer- 
vey,  14  East,  303,  to  this  effect,  decided  in 
1811,  followed  a  previous  rnling  made  in 
Jordan  v.  Lewis  (1789),  the  substance  of  which 
is  stated  in  a  note,  as  the  report  of  the  latter 
case  in  2  Strange,  1122,  was  meager  and  im- 
perfect. And  such  was  the  rule  observed  in 
subsequent  decisions.  Caddy  v.  Barlow,  1 
Mann.  &  R.  275;  Stoekfleth  v.  De  Tastet,  4 
Campb.  10;  Robson  v.  Alexander,  1  Moore 
&  P.  448.  In  this  country  the  question  cer- 
tainly arose  as  early  as  1841.  Com.  v.  Dana, 
2  Met.  329.  There  it  was  insisted  that  the  is- 
suing of  a  warrant  authorizing  a  search  of  the 
premises  of  the  accused,  who  was  suspected  of 
having  in  his  possession  lottery  tickets,  in- 
vaded his  constitutional  right  to  be  secure 
against  unreasonable  searches  and  seizures, 
and  "that  the  seizure  of  the  lottery  tickets 
and  materials  for  a  lottery,  for  the  purpose  of 
using  them  as  evidence  against  the  defendant, 
.  .  .  [was]  virtually  compelling  him  to 
furnish  evidence  against  himself,  in  violation 
of  another  article  in  the  Declaration  of  Rights." 
But  Wilde,  J.,  speaking  for  the  supreme  court 
of  Massachusetts,  summarily  disposed  of  this 
contention  by  saying  (p.  887):  "Admitting 
that  the  lottery  tickets  and  materials  were  ille- 
gally seized,  still  this  is  no  legal  objection  to 
the  admission  of  them  in  evidence.  If  the 
search  warrant  were  illegal,  or  if  the  officer 
serving  the  warrant  exceeded  his  authority, 
the  party  on  whose  complaint  the  warrant  la- 


1897. 


WlLLIAMB  Y.  StATB. 


271 


sued,  or  the  officer,  would  be  responsible  for 
the  wrong  done;    but  this  is  no  good  reason 
for  excluaing  the  papers  seized  as  evidence,  if 
they  were  pertinent  to  the  issue,  as  they  un- 
questionably were.     When  papers  are  offered 
in  evidence,  the  court  can  take  no  notice  how 
they  were  obtained  whether  lawfully  or  un- 
lawfully,nor  would  .   .  .  [it]  form  a  collateral 
issue  to  determine  that  question;''  citing  Legatt 
V.  ToUervey,  14  East,  802,  and  Jordan  v.  Leuiis, 
2  Stranee,  1122,  and  adding:  '^We  are  entirely 
satisfied  that  the  principle  on  which    these 
cases  were  decided  is  sound  and  well-estab- 
lished/'   Such  has  been  the  view  since  enter- 
tained, and  consistently  adhered  to,   by  the 
Massachusetts  court.     Oom.  v.  Certain  Lottery 
Tickets,  5  Gush.  869,  874;  Cam.  v.  Certain  In- 
tazicating  Liquors,  4  Allen,  598,  600;   Com,  v. 
Welsfi,  110  Mass.  859, 860;  Com.  v.  TayU/r,  182 
Mass.  261,  262;  Com.  v.  Henderson,  140  Mass. 
808,  805;  Com.  v.  Keenan,  148  Mass.  470,  472; 
Com,  V.  Byan,  157  Mass.  403,  405;  Com.  v.  Tib- 
betU,  157  Mass.  519,  521;  C^m,  v.  Hurley,  158 
Mass.  159;  Com.  v.  Brelsford,  161  Mass.  61, 64; 
Com.  v.  Welch,  163  Mass.  872;  Com,  v.  Smith, 
166  Mass.  870,  376.    It  may  here  be  remarked 
that  no  distinction  is,  or  should  be.  observed 
between  an  unauthorized  search  of  the  person, 
and  one  which  merely  involves  an  invasion  of 
the  citizen's  constitutional  right  to  be  secure  in 
his  "houses,  papers,  and  effects;"   for  none  is 
recognized  either  by  the  Federal  or  by  our 
state  Constitution,  the  right  to  be  secure  m  the 
lawful  possession  and  enjoyment  of  property 
evidently  being  regarded  as  no  less  sacred  than 
the  citizen's  right  to  immunity  from  an  un- 
reasonable search  of  his  person.    In  Welches 
Case,  just  cited,  it  appeared  that  an  officer  un- 
lawfully seized  an  object  which  a  daughter  of 
the  accused  was  carrying  under  the  folds  of  a 
loose  dress,  suspecting  it  to  be  a  bottle  of 
whisky,  over  the  protest  of  the  accused,  who 
wad  present;  but,  though  the  knowledge  so  ac- 
quired by  the  officer  was  thus  wrongfully  ob- 
tained, he  was  nevertheless  permitted  to  tes- 
tify that  the  object  she  was  carrying  was,  *'in 
size  and  shape,  like  a  quart  bottle."    In  State 
V.  Flynn,  86  N.  H.  64,  the  court  was  called 
upon  to  pass  on  the  same  constitutional  ques- 
tions raised  in  Dana's  Case,  2  Met.  829,  and 
unhesitatingly  adopted  as  sound  the  conclu- 
sions   reached    by   the  Massachusetts    court; 
holding  that  "evidence  obtained  by  means  of  a 
search  warrant  is  not  inadmissible,  either  upon 
the  ground  that  it  is  in  the  nature  of  admis- 
sions made  under  duress,  or  that  it  is  evidence 
which  the  defendant  has  been  compelled  to 
furnish  against  himself,  or  on  the  ground  that 
the  evidence  has  been  unfairly  or  illegally  ob- 
tained, even  if  it  appears  that  the  search  war- 
rant was  illegally  issued."    Citing  the  above 
cases  as  authority,  Mr.  Bishop  says:  'The  evi- 
dence which  a  search  warrant  procures  may 
be  used  against  the  party;  not  being  inadmis- 
sible as  an  admission  under  duress  or  as  fur- 
nished by  the  prisoner  through  compulsion 
against  himself,  or  as  otherwise  unfairly  or  il- 
legally, obtained,  even  if  the  search  warrant 
was  illegally  issued."    1  Bishop,  Crim  Proc. 
§  246;  1  Bishop,  New  Crim.  Proc.  p.  148.    Mr. 
Greenleaf  evidently  regarded  the  admissibil- 
ity of  evidence  of  this  character  as  no  longer 
a  vexed,  but  as  a  definitely  settled,  question; 
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for  in  his  treatise  on  the  Law  of  Evidence 
(§  254a)  he  thus  briefly  deals  with  the  subject: 
'*It  may  be  mentioned  in  this  place  that  though 
papers  and  other  subjects  of  evidence  may  have 
been  illegally  taken  from  the  possession  of  the 
party  against  whom  they  are  offered,  or  other- 
wise unlawfully  obtained,  this  is  no  valid  ob- 
jection to  their  admissibility  if  they  are  perti- 
nent to  the  issue.    The  court  will  not  take 
notice  how  they  were  obtained,  whether  law- 
fully or  unlawfully,  nor  will  it  form  an  issue 
to  determine  that  question."    Almost  identi- 
cally the  same  language  is  to  be  found  in  2 
Taylor,  Ev.  9th  ed.  §  922.     The  correctness  of 
the  view  announced  by  the  supreme  court  of 
Massachusetts  in  the  earlier  part  of  this  cen- 
tury has  long  been  acquiesced  in.    In  more 
recent  years  a  few  attempts  have  been  made  in 
this  country  to  overturn  this  now  well-estab- 
lished rule  of  evidence.    They  have,  however, 
met  with  anything  but  success.    In  Illinois, 
South  Carolina,  Alabama,  Missouri,  Connecti- 
cut, and  Arkansas,  the  courts  of  last  resort 
have  declined  to  venture  a  departure  from 
this  sound  doctrine.    See  Oindrat  v.  People, 
188  111.  108,  wherein  it  was  held  that  "the 
fact  that  evidences  of  the  commission  of  a 
crime  are  found  by  a  mere  private  detective  on 
an  authorized  search  of  a  party's  rooms  will 
not,  of  itself,  render  the  evidence  thus  found 
incompetent  against  the  party  in  whose  posses- 
sion the  articles  are  found,  if  such  evidence  is 
otherwise  competent,"  which  ruling  was  fol- 
lowed in  the  later  cases  of  Siebert  v.   People, 
148  111.  571;  and  Trask  v.  People,  151  111.  528. 
See  also  StaU  v.  Atkinson,  40  S.  C.  868,  hold- 
ing that  papers  illegally  obtained  by  searching 
the  room  of  the  accused  during  his  absence 
were  competent  evidence  against  him  on  a  trial 
for  murder;  Shields  v.  State,  104  Ala.  B5,  hold- 
ing that  "on  a  trial  for  carrying  concealed 
weapons,  where  it  is  shown  that  a  pistol  was 
found  concealed  on  defendant's  person  as  the 
result  of  a  forcible  search  by  an  officer,  the  evi- 
dence of  the  discovery  of  the  pistol  concealed 
about  his  person  is  admissible  against  the  de- 
fendant, although  the  search  was  unauthorized 
and  unlawful;"  State  v.  Pomeroy,  180  Mo.  489, 
wherein  it  was  decided  that  "it  is  not  a  viola- 
tion of  the  constitutional  provision  that  no  one 
shall  be  compelled  to  testify  against  himself  in 
a  criminal  case  to  introduce  in  evidence,  in  a 
prosecution  for  establishing  a  lottery,  tickets, 
papers,  etc.,  taken  from  the  person  and  prem- 
ises of  the  accused,  even  though  they  were 
seized  withoutauthorityof  law;"  State  y.  Oris- 
wold,  67  Conn.  290,  33  L.  R.  A.  227.  laying 
down  the  rule  that  "evidence  otherwise  perti- 
nent and  admissible  will  not  be  rejected  be- 
cause it  was  taken  from  the  possession  of  the 
accused  by  a  trespass;"  Starchman  v.  State,  62 
Ark.  588,  to  the  same  effect,  decided  July  8, 
1896,  by  the  supreme  court  of  Arkansas. 

In  the  present  case,  counsel  for  the  accused 
cited  and  relied  upon  the  case  of  Boyd  v. 
United  States,  16  U.  8.  616.  29  L.  ed.  746,  as 
sustaining  the  contention  that  the  constitu- 
tional rights  of  the  accused  were  infringed  by 
admitting  the  evidence  to  which  objection 
was  made.  We  do  not  think  the  decision  ren- 
dered in  that  case  is  authority  supporting  this 
contention.  A  clear  statement  or  the  issues 
raised  in  it,  and  of  the  precise  questions  passed 
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on  by  the  Federal  Supreme  Court,  is  to  be 
found  in  Qindrat  v.  People,  188  111.  108.  the 
able  opinion  in  which,   pronounced  by  Mr. 
Justice  Baker,  of  the  Illinois  supreme  bench, 
relieves  us  from  any  necessity  of  attempting  to 
show  (as  he  does  conclusively)  that,  so  far  as  the 
question  now  before  us  is  concerned,  the  deci- 
.sion  in  BoycCt  Com  is  not  to  be  regarded  as  au- 
thoritative, or  even  pertinent.    After  citing  a 
number  of  cases  in  point,  he  concludes  his  dis- 
cussion of  that  decision  by  saying:    ' 'We  think 
that  the  cases  last  cited,  as  well  as  the  present 
^ase,  are  clearly  distinguishable  from  Boyd  v. 
United  States,    In  the  latter  case,  the  uncon- 
stitutional and  erroneous  order,  process,  and 
procedure  of  the  trial  court  compelled    the 
.claimants  to  produce  evidence  against  them- 
selves, and  such  order,  process,  and  procedure 
were  also  held  to  be  tantamount  to  an  unrea- 
sonable search  and  seizure,  while  here,  and  in 
the  other  cases  cited,  the  question  of  illegality 
was  raised  collaterally,  and  the  courts  "exer- 
.cised  no  compulson  whatever  to  procure  evi- 
dence from  the  defendants,  and  neither  made 
orders  nor  issued  process  authorizing  or  pur- 
porting to  authorize  a  search  of  premises  or  a 
seizure  of  property  or  papers,  but  simply  ad- 
mitted evidence  which  was  offered,  without 
stopping  to  inquire  whether  possession  of  it 
had  been  obtained    lawfully  or  unlawfully. 
Courts,  in  the  administration  of  the  criminal 
law,  are  not  accustomed  to  be  oversensitive  in 
regard  to  the  sources  from  which  evidence 
.comes,  and  will  avail  themselves  of  all  evidence 
that  is  competent  and   pertinent  and  not  sub- 
versive of  some  constitutional  or  legal  right." 
The  case  of  Boyd  v.  United  States,  was  also 
relied  on  in  Atkinson's  Case,  40  S.  C.  863,  but 
Mclver,  Ch.  J.,  speaking  for  the  South  Caro- 
lina court,  after  briefly  summarizing  the  points 
passed  on  by  the  Supreme  Court  of  the  United 
States,   says:    "This   case,    therefore,   while 
very  interesting,  as  furnishing  an  able  and 
.elaborate  discussion  of  the  right  of  exemption 
from  UD reasonable  searches  and  seizures,  has 
no  application  to   the  present  inquiry."    Id 
State  V.  Pomeroy^  also  above  cited,  it  likewise 
was  insisted  that  this  decision  of  the  Federal 
Supreme  Court  should  control;  but  Sherwood, 
J.,  adopted  the  above  extract  taken  from  the 
opinion  of  Mr.  Justice  Baker,  as  expressing 
the  view  of  the  Missouri  court,  that  Boyd*s  Case 
was  entirely  inapplicable.     We  confidently  en- 
tertained the  same  opinion.     Our  attention  has 
not  been  called  to  any  case  in  which  the  Su- 
preme Court  of  the  United  States  has  under- 
taken to  pass  upon  the  precise  question  now 
before  us,  nor  are  we  aware  of  any  decision 
by  that  court  which  has  any  direct  bearing 
thereon.     In  Be  Spies,  128  U.  S.  131, 81  L.  ed. 
.SO,  the  question  was  informally  presented  to 
the  court,  but  not  decided.    Says  Chief  Jus- 
tice Waite  (page  180,  128  U.  S.,  and  page  91, 
31  L.  ed.):    * 'Something  was  said  in  argument 
nbout  an  alleged  unreasonable  search  and  seiz- 
ure of  the  papers  and  property  of  some  of  the 
defendants,  and  their  use  in  evidence  on  the 
trial  of  the  case,  .  .  .  but  we  have  not  been 
referred  to  any  part  of  the  record  in  which  it 
appears  that  objection  was  made  to  the  use  of 
this  evidence  on  that  account.  .  .  .  The  ques- 
tion whether  the  letter,  if  obtained  in  the  man- 
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ner  alleged,  would  have  been  competent  evi- 
dence is  not  before  us." 

Irrespective  of  the  many  respectable  author- 
ities above  referred  to,  and  speaking  for  our- 
selves, we  are  satisfied  that  the  contention  of 
the  accused,  that  her  constitutional  rights  were 
infringed  by  the  ruling  of  the  trial  Judge  ad- 
mitting the  evidence  complained  of,  ought  not 
to  be  sustained.  As  we  understand  it,  the 
main,  if  not  the  sole,  purpose  of  our  constitu- 
tional inhibitions  against  unreasonable  searches 
and  seizures,  was  to  place  a  salutary  restric- 
tion upon  the  powers  of  government.  That  is 
to  say,  we  believe  the  framers  of  the  Constitu- 
tions of  the  United  States  and  of  this  and  other 
states  merely  sought  to  provide  against  any  at- 
tempt, by  legislation  or  otherwise,  to  author- 
ize, justify,  or  declare  lawful,  any  unreasona- 
ble search  or  seizure.  This  wise  restriction 
was  intended  to  operate  upon  legislative  bod- 
ies, so  as  to  render  ineffectual  any  effort  to 
le^lize  by  statute  what  the  people  expresslv 
stipulated  could  in  no  event  be  made  lawful; 
upon  executives,  so  that  no  law  violative  of 
this  constitutional  inhibition  should  ever  be 
enforced;  and  upon  the  judiciary,  so  as  to  ren- 
der it  the  duty  of  the  courts  to  denounce  as 
unlawful  every  unreasonable  search  and  seiz- 
ure, whether  confessedly  without  any  color  of 
authority,  or  sought  to«be  justified  under  the 
guise  of  legislative  sanction.  For  the  miscon- 
duct of  private  persons,  acting  upon  their  in- 
dividual responsibility  and  of  their  own  voli- 
tion, surely  none  of  the  three  divisions  of  gov- 
ernment is  responsible.  If  an  oflScial,  or  a 
mere  petty  agent  of  the  state,  exceeds  or  abuses 
the  authority  with  which  he  is  clothed,  be  is 
to  be  deemed  as  acting,  not  for  the  state,  but 
for  himself  only;  and  therefore  he  alone,  and 
not  the  state,  should  be  held  accountable  for 
his  acts.  If  the  constitutional  rights  of  a  citi- 
zen ajte  invaded  by  a  mere  individual,  the  most 
that  any  branch  of  government  can  do  is  to 
afford  the  ciiizen  such  redress  as  is  possible, 
and  bring  the  wrongdoer  to  account  for  his 
unlawful  conduct.  The  office  of  the  Federal 
and  state  Constitutions  is  simply  to  create  and 
declare  these  rights.  To  the  legislative  branch 
of  government  Is  confided  the  power,  and  upon 
that  branch  alone  devolves  the  duty,  of  fram- 
ing such  remedial  laws  as  are  best  calculated 
to  protect  the  citizen  in  the  enjoyment  of  such 
rights,  and  as  will  render  the  same  a  real,  and 
not  an  empty,  blessing.  With  faithfully  en- 
forcing such  laws  as  are  thus  provided  the 
responsibility  devolving  upon  the  executive 
and  judicial  branches  must  necessarily  end. 
We  know  of  no  law  in  Georgia  which  renders 
inadmissible  in  evidence  the  fruits  of  an  illegal 
and  wrongful  search  and  seizure,  nor  are  we 
aware  of  any  statute  from  which  it  could  be 
logically  gathered  that  the  admission  of  such 
evidence  violates  any  recoirnized  principle  of 
public  policy.  Whether  or  not  prohibiting  the 
courts  from  receiving  evidence  of  this  char- 
acter would  have  any  practical  and  salutary 
effect  in  discouraging  unreasonable  searches 
and  seizures,  and  thus  tend  towards  the  preser- 
vation of  the  citizen's  constitutional  right*to 
immunity  therefrom,  is  a  matter  for  legisla- 
tive determination. 
In  Eusher  v.  State,  94  Ga.  868,  this  court 
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•fiustalDed  a  ruling  of  the  trial  court  .admitfing 
hi  evidence  against  the  accused,  who  was  on 
trial  for  burglary,  evidence  showing  that 
money,  the  fruit  of  his  alleged  crime,  was 
Jfound  in  a  place  of  concealment  to  which  he 
had  accompanied  the  state's  witnesses,  and  in 
which  he  had  informed  them  it  was  secreted. 
All  this  evidence— including,  not  only  that 
which  showed  the  independent  fact  of  the  dis- 
covery of  the  money,  but  also  that  which  re- 
lated to  acts  and  declarations  of  the  accused 
•necessary  to  account  for  the  discovery,  and  ex- 
plain the  manner  of  it — was  held  admissible, 
although  it  appeared  that  these  very  acts  and 
declarations  were  not  free  and  voluntary, 
but  the  result  of  some  sort  of  constraint  or 
coercion.  The  foregoing  statement  fully  dis- 
•closes  all  that  was  really  involved  in  the  Rusher 
Case  with  respect  to  the  admissibility  of  evi- 
dence, and  the  conclusions  reached  upon  the 
•questions  actually  presented  for  decision  do 
not  in  the  least  conflict  with  anything  laid 
down  in  the  case  at  bar.  The  headnotes  were 
prepared  and  the  opinion  delivered  by  Ex- 
Chief  Justice  Bleckley,  the  eminent  Jurist, 
whose  great  wisdom  and  profound  learning, 
•demonstrated  by  his  services  upon  this  bench 
«nd  elsewhere,  have  made  for  him  a  high  place 
«mong  the  recognized  Jeaders  of  judicial 
thought  in  this  day  and  generation.  Read 
without  a  firm  grasp  upon  the  facts. — espe- 
cially the  great  fact  that,  while  there  was  evi- 
dence enough  to  show  coercion  by  some  means 
not  specified,  there  was  no  eyidence  to  show 
luiy  criminal  breach  of  law,  by  personal  vio- 
lence or  otherwise,  in  coercing  the  accused  to 
speak  and  act,— some  of  the  language  used  in 
that  opinion  is  perhaps  open  to  misunderstand 
ing.  It  does  not  bold  that,  as  matter  of  exist- 
ing law,  violence,  even  to  the  degree  of  torture, 
would  render  the  evidence  in  that  case  inad- 
missible; but  the  opinion  does  say  that  the  law 
ought  to  be  that  way,  and  that  any  criminal 
breach  of  law  whatever  in  the  procurement  of 
evidence  ought  to  be  a  good  lei?al  reason 
for  rejecting  the  evidence  so  procured.  The 
case  bieing  one  in  which  no  crime  whatever  was 
in  sight,  as  means  to  coerce  either  speech  or 
conduct,  surely  that  case  afforded  no  basis  for 
adiudicating  one  way  or  the  other  the  rule  of 
existing  law  which  governs  the  admissibility 
of  speech  and  conduct  brought  about  by  the 
commission  of  a  crime  to  induce  the  same,  or 
to  ^in  information  bearing  on  the  offense  for 
which  the  accused  is  being  tried.  It  is  certainly 
good  law,  as  announced  in  the  first  head  note 
of  the  Uusher  Case,  "that  the  well-established 
rule  that  independent  facts  discovered  in  conse- 
quence of  a  constrained  confession  made  by  a 
prisoner  are  admissible  against  him,  ...  un- 
less it  appears  that  criminal  violence  was  used 
in  procuring  the  confession  or  making  the  dis- 
covery." It  IS  only  by  treating  this  language  as 
affirming  by  implication  more  than  it  expreasly 
affirms  that  it  can  be  construed  as  ruling  that 
the  evidence  would  not  be  admissible  if  crim- 
inal violence  were  used  in  its  procurement. 
When,  however,  the  facts  of  the  case  are  ex- 
amined, it  is  manifest  that  they  afford  no  basis 
for  such  a  construction,  inasmuch  as  it  did  not 
appear  whether  there  was  criminal  violence  or 
not.  The  express  affirmation  of  the  headnpte, 
therefore,  should  not  be  enlarged  by  adding 


to  it  another  affirmation,  neither  made  directly 
nor  called  for  by  the  facts.  Moreover,  if  it 
had  been  the  purpose  of  the  court,  or  of  the 
writer  of  the  opinion,  to  lay  down  more  law 
on  the  subject  than  was  necessary  to  rule  the 
case  on  its  actual  facts,  the  phrase  "it  may  be" 
would  have  been  altogether  inappropriate  as 
an  opening  of  the  topic.  8ee  text  of  opinion, 
on  pace  366,  94.  Ga.  On  page  8(59,  94  Ga.,  the 
opinion  says:  "The  theory  of  whipping  was 
left  wholly  unsupported.  It  has,  therefore, 
no  relevancy  to  the  merits  of  the  objection." 
In  view,  therefore,  of  the  overwhelming  weight 
of  authority  by  which  the  decision  rendered 
in  the  present  case  is  supported,  and  with  the 
above  explanation  of  the  Rusher  Cctse,  we  are 
clear  that  it  decides  nothing  which  should  con- 
strain us  to  hold  otherwise  than  we  have  done 
on  the  question  now  made. 

The  universally  recognized  rules  governing 
the  admissibility  of  confessions  furnish  much 
light  touching  the  question  whether,  in  pass- 
ing upon  the  competency  of  evidence,  the  man- 
ner in  which  it  was  procured  is  ordinarily  to 
be  considered.  It  is  an  elementary  rule  of  law 
that  a  confession  unduly  induced  by  the  influ- 
ence of  hope  or  fear  will  never  be  received. 
This  is  true,  however,  not  because  it  may  have 
been  procured  by  improper  means,  but  solely 
because  the  truthfulness  of  a  confession  thus 
inspired  is  of  such  doubtful  probability  that 
it  cannot  reasonably  be  regarded  as  having  any 
probative  value.  *^A  confession  product  by 
artifice  is  not  for  that  reason  inadmissible,  un- 
less the  artifice  used  was  calculated  to  produce 
an  untrue  confession."  8  Am.  &  Eng.  £nc. 
Law.p.  481,  citing  numerous  instances  in  which 
the  courts  have  held  confessions  competent. 
So,  also,  "although  confessions  made  by 
threats  or  promises  are  not  evidence,  yet,  if 
they  are  attended  with  extraneous  facts  which 
show  that  they  are  true,  any  such  facts  thus 
developed,  and  which  go  to  prove  the  crime  of 
which  the  defendant  was  suspected,  will  be  re- 
ceived as  testimony, — as,  for  instance,  where  the 
party  so  confessing  points  out  or  tells  where 
the  stolen  property  is,  or  where  he  states 
where  the  deceased  was  buried,  or  gives  a 
clue  to  other  evidence  which  proves  the  case." 
Daniels  v.  State,  78  Ga.  99.  And,  to  the  same 
effect,  see  Jones  v.  State,  75  Ga.  825,  and 
Ruslier  v.  State,  94  Ga.  868.  Of  late,  the 
courts  of  this  country  have  many  times  been 
called  upon  to  pass  on  the  question  whether  a 
confession  would  be  received  where  it  appeared 
that  the  same  had  been  secured  by  a  detective 
introduced  into  the  cell  of  a  prisoner  in  the  role 
of  a  supposed  fellow  criminal,  with  a  view  to 
"worming  out  of"  the  prisoner  admissions 
which  could  be  construed  into  a  confession  of 
guilt  Heldt  V.  State,  20  Neb.  492.  57  Am. 
Rep.  aS5;  Peovle  v.  Barker,  60  Mich.  277;  Bur- 
ton V.  State,  107  Ala.  108,  and  cases  cited. 
Such  a  practice  would,  indeed,  seem  to  be  a 
pernicious  one;  having  a  tendency  towards 
preventing,  rather  than  towards  pronioting,  the 
due  course  of  justice.  Green  v.  State,  88  Ga. 
518;  Smith  v.  State,  88  Ga.  628.  Nevertheless, 
while  judges  in  dealing  with  the  question  have 
frequently  and  freely  said  as  much,  and  have 
in  no  uncertain  language  condemned  the  prac- 
tice, we  have  found  no  satisfactory  authority 
or  reasoning  which  would  warrant  the  courts 
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to  usurp  legislative  functioDS  by  declaring  that 
a  resort  to  such  methods  is  a  violation  of  pub- 
lic policy.  On  the  contrary,  evidence  thus  ac- 
quired is  generally,  if  not  universally,  held  to 
be  competent,  the  manner  in  which  it  was  pro- 
cured goin^  only  to  its  credit.  Thus,  in  Heidi 
V.  State,  just  cited,  a  profession  procured  un- 
der such  circumstances  was  held  to  be  admis- 
sible in  evidence,  although  Chief  Justice  Max- 
well, in  delivering  the  opinion  of  the  court, 
took  occasion  to  say  of  the  detective  who  testi- 
fied to  the  alleged  confession.  "A  man  who 
will  deliberatively  ingratiate  himself  into  the 
confidence  of  another  for  the  purpose  of  betray- 
ing that  confidence,  and  while  with  words  of 
friendship  upon  his  lips  seeks  by  every  means 
in  his  power  to  obtain  an  admission  which  can 
be  tortured  into  a  confession  of  guilt,  which  he 
may  blazon  to  the  world  as  a  means  to  accom- 
plish the  downfall  of  one  for  whom  he  professes 
great  friendship,  cannot  be  possessed  of  a  very 
high  sense  of  honor  or  of  moral  obligation. 
Hence  the  law  looks  with  suspicion  on  the  tes- 
timony of  such  witnesses,  and  the  jury  should 
be  specially  instructed  that  in  weighing  their 
testimony  greater  care  is  to  be  exercised  than 
in  the  case  of  witnesses  wholly  disinterested." 
Our  own  case  of  GomtDcUl  v.  State,  91  Ga.  277, 
is  likewise  in  point.  We  quite  agree  with 
counsel  that  in  the  present  case  there  was  an 
"unlawful,  unreasonable,  aud  outrageous" 
search  of  the  person  and  the  private  dwelling 
of  accused.  No  search  is  more  unreasonable  or 
more  obnoxious  to  our  fundamental  law  than 
one  without  warrant,  based  upon  a  bare  suspi- 
cion that  a  criminal  offense  has  been  committed. 
Pickett  V.  State,  99  Ga.  12.  The  offenders  cer- 
tainly deserve  to  be  severely  dealt  with  for 
thus  overstepping  the  bounds  of  official  au- 
thority. Indeed,  their  offense  would  seem  to 
call  for  a  more  summary  mode  of  redress  than 
is  now  provided  for  by  the  laws  of  this  state. 
The  citizen's  right  to  immunity  from  such  out- 
rages being  considered  one  so  sacred  as  to  de- 
mand constitutional  preservation,  it  would,  in 
our  opinion,  be  eminently  proper  for  the  gen- 
eral assembly  to  strive  to  discourage  and  pre- 
vent, as  far  as  possible,  a  wilful  disregard  and 
violation  of  this  right,  by  providing  a  punish- 
ment calculated  to  deter  petty  officials  from 
essaying  to  act  as  violators,  rather  than  as  con- 
servators, of  the  law. 

2.  As  will  have  been  observed  from  the 
statement  of  facts  which  prefaces  the  first  di- 
vision Qf  this  opinion,  the  accused  unquestion- 
ably had  on  hand,  in  abundant  measure,  the 
means  wherewith  to  administer  to  the  demands 
of  those  desiring  intoxicants, — certainly  to 
such  of  them  as  may  have  wished  blackberry 
wine  or  whisky.  According  to  the  testimony 
of  Lucas,  one  of  the  persons  whose  services 
were  enlisted  in  securing  proof  against  her, 
both  he  and  his  companion,  "on  the  2d  day  of 
August,  1896,  which  day  was  Sunday,  went 
into  her  house,  and  bought  from  her  small 
quantities  of  whisky,  which  they  were  permit- 
ted to  drink  upon  the  premises."  *'0n  two 
different  Sundays"  during  that  year,  prior  to 
the  2d  day  of  August,  this  witness  had  gone  to 
her  house,  "and  each  time  bought  a  drink  of 
whisky  from  her,  and  d  rank  it  there. "  Indeed , 
he  testified :  "I  got  it  there  whenever  I  wanted 
it.  I  went  to  her  because  I  knew  I  could  get 
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it."    Although  Lucas  further  stated  that  he 
could  not  undertake  to  swear  he  had  ever  seeii 
"her  sell  any  whisky  to  anybody  else  except"* 
his  companion,  he  did  profess  to  know  the 
character  of  her  house;  and  the  circumstances 
brought  to  light  by  the  state's  evidence  as  a 
whole  strongly  tended  to  show  that  she  was- 
carrying  on  a  more  or  less  general,  though  per- 
haps surreptitious,   Sunday   traffic  in  spirit- 
uous and  intoxicating  liquors.     At  any  rate, 
"whether  the  house  where  the  liquor  is  charged 
to  have  been  sold  was  a  tipplinghouse,  and 
whether  the  defendant  kept  it  open  on  the  Sab- 
bath," were  questions  directly  brought  in  issue 
by  the  evidence,  and  it  was  the  province  of  the 
jury  to  determine  what  was  the  truth  in  that 
regard.     Eelly  v.  State,  19  Ga.  426.     Our  Code 
does  not  attempt  todefine  what  shall  constitute,, 
or  be    considered,  a  "tippling- house."      "It 
deals  with  them  [houses  of  this  character]  as 
establishments  too  well  known  to  need  descrip- 
tion, and  simply  prescribes  a  penalty  for  keep- 
ing them  open  on  the  Sabbath  day  or  Sabbath 
night."    Minor  v.  State,  68  Ga.  821.     Doubt- 
lesis  any  one  of  the  several  slightly  varying 
definitions  of  the  term  given  by  law  writers  is 
broad  enough  to  cover  such  an  establishment 
as  that  now  under  consideration.     See  2  Boa- 
vier.  Law  Diet.  782;.  Black.  Law  Diet.  1178; 
Anderson,  Law  Diet.  1084;  Kinney,  Law  Diet. 
656;  26  Am.  &  Eng.  Enc.  Law,  p.  18.     Were 
this  otherwise,  however,  these  definitions,  pur- 
porting to  be  general  only,  and  not  altogether 
precise  or  exhaustive,  are  to  be  deemed  suffi- 
ciently fiexible  and  expansive  to  include  every 
resort  of  that  character  which  can  reasonably 
be  considered  as  having  been  aimed  at  by  our 
statute:  for.  as  was  remarked  in  Jkfinor^s  Case, 
68  Ga.  821,  by  Bleckley.  J.,  before  he  became 
chief  justice,    "the  dictionary  definition  of  a 
term  is  frequently  the  mere  air  of  the  music 
which  the  accused  has  attempted  to  execute 
with  variations.     Frequently,  loo,  the  varia- 
tions are  so  luxuriant  and  ingenious  that  the 
air  is  much  disguised,  and  to  hum  it  over  from 
the  bench  is  but  little  assistance  to  the  jury  in 
following  the  real  performance.     It  is  some- 
thing easier  for  an  offender  to  baffle  the  dic- 
tionary than  the  Penal  Code,  for  the  former  is 
perplexed  with  verbal  niceties  and  shades  of 
meaning,  while  the  latter  grasps  in  a  broad, 
practical  way  at  the  substantial  transactions  of 
men."    In  this  connection,  see  also  Huasey  v. 
State,  69  Ga.  58.  59.     Our  "courts  are  not  very 
astute  in  shielding  violators  of  this  provision 
from  punishment  by  resorting  to  the  nicetiea 
of  verbal  criticism,  such  as  would  be  intelligi- 
ble only  to  grammarians  and  fastidious  schol- 
ars, but  would  utterly  fail  to  impress  less  cul- 
tivated minds  and  tastes,  in  order  to  provide 
for  them  a  way  to  escape."    Sanders  v.  Stat^, 
74  Ga.  85.     Therefore,  though  the  establish- 
ment presided  over  b^  the  accused  might  per- 
haps be  more  graphically  described  as  being^ 
what  is  colloquially  termed  a  "blind  tiger,"  as 
was  suggested  in  the  argument  before  us,  it  was 
nevertheless,  in    a  leiial    sense,   a   "tippling- 
house."   As  to  the    length  of    time   during 
which  it  had  existed  as  such,  the  offense  wa& 
fully  made  out,  the  proof  showing  that  whisky 
was  sold  at  retail  on  at  least  three  different 
Sundays  within  the  same  year.     While  not 
professing  to  know  exactly  now  long  a  period 
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would  have  to  elapse  before  a  house  of  this 
kind  could  fairly  be  called  a  tippling-house,  it 
-would  surely  seem  that  three  weeks  would  or- 
dinarily be  sufflcieut.  Be  this  as  it  may.  how- 
ever, that  with  which  we  are  now  called  upon 
to  deal  was  shown  by  the  prosecution  to  be 
capable,  on  the  last,  if  not  upon  the  first,  of 
the  three  Sundays  in  question,  of  fully  per- 
forming its  office  as  a  house  of  this  character; 
and  this  being  so,  it  is  to  be  treated  as  being 
then  in  existence,  irrespective  of  the  precise 
date  of  its  inception.  When  once  a  house  be- 
comes a  tippling  house,  and  exists  as  such,  "if 
the  owner  keep  it  open  but  for  a  moment"  on 
the  Sabbath,  he  will  be  guilty  of  a  violation  of 
the  statute.     Monses  v.  State,  78  Qa.  110. 

We  have  therefore  reached  the  conclusion 
that  for  no  reason  assigned  by  the  accused,  or 
disclosed  by  the  record  brought  to  this  court, 
should  her  conviction  be  set  aside. 

Judgment  affirmed. 


RALEIGH  &  GASTON  RAILROAD  COM- 
PANY et  al.,  Plffa,  in  Err,, 

V, 

J.  jVI.  SWANSON. 


(- 


.Ga.- 


-) 


*1.  A  contract  entered  into  between  a 
railroad  company  and  atlcket  broker, 

whereby  the  latter  was  enabled  to  sell  tickets  to 
individuals,  over  the  company's  lines  leading: 
from  this  to  another  state,  at  less  than  the  estab- 
lished rate  for  the  sale  of  tickets  by  its  regular 
agents  between  the  same  points,  and  for  the 
same  accommodations,  is  in  violation  of  the  act 
of  Congress  *'to  Regulate  Ck)mmerce,"  approved 
February  4, 1867. 

2«  A  party  to  such  a  contract  cannot 
recover  in  an  action  which  does  not  seek  to  dis- 
afflrm,  but  to  enforce,  it,  by  suit  for  its  breach. 

8*  A  demurrer  by  the  defendant  upon  the 
ground  that  such  a  suit  set  forth  no  cause  of  ac- 
tion should  have  l>een  sustained. 

(December  20, 1807.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  breach 
of  contract  to  honor  requisitions  for  tickets 
issued  by  plaintiff  for  through  carriage  of  pas- 
sengers.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vasser  Woolley  and  Erwin  ft 
Brown  for  plaintiffs  in  error. 

Messrs.  W.  R.  Hammond  and  L.  P. 
Skeen  for  defendant  in  error. 

I^ewis,  J.,  delivered  the  opinion^  of  the 
court: 

The  questions  made  in  this  case  arose  upon 
the  following  state  of  facts :  S  wanson  broui^ht 
an  action  against  the  Raleigh  &  Gaston  and 
Seaboard  &  Roanoke  Railroad  Companies,  as 
joint  lessees  of  the  Georgia,  Carolina,  &  North- 

*Headnote8  by  Lbwis,  J. 

NOTK.— For  state  regulation  of  rates,  see  note  to 
Winchester  &  L.  Tump.  Road  Co.  v.  Croxton  (Ky.) 
88L.R.A.179. 
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em,  the  Carolina  Central,  and  the  Raleigh  & 
Augusta  Railroads,  which  constitute  the  system 
known  as  the  Seaboard  Air  Line,  extending 
from  Atlanta^  Georgia,  to  Norfolk,  Virginia, 
for  breach  of  contracts.     In  his  petition  he  al- 
leged, in  substance,   as  follows:    He  being  a 
ticket  broker  in  Atlanta,  Georgia,  and  in  posi- 
tion to  control  a  great  amount  of  business  over 
the  various  roads  centering  there  and  leading 
therefrom,  defendants,  desiriog  to  have  tickets 
over  their  system  handled  by  him,   procured 
the  Suwanee  River  Railroad  Company,  a  cor- 
poration of  Florida,  to  issue  a  large  number  of 
tickets  from  Eliaville,  in  that  state,  via  Atlanta, 
and  over  the  Seaboard  Air  Line  to  Norfolk, 
Virginia,  and  others  to  Washington,  District 
of  Columbia,  via  Weldon,   North   Carolina, 
which  tickets  were  not  to  be  used  from  Ella- 
ville  to  Atlanta,  but  only  from  Atlanta  to  the 
points  above  stated.     Defendants  agreed  with 
plaintiff  that,  if  he  would  purchase  and  handle 
these    tickets,    they    would  honor   them  for 
passage  over  their  system  of  railroads  to  the 
points  named.     In  pursuance  to  said   agree- 
ment, he  did  purchase  a  large  number  of  said 
tickets  from  the  Suwanee  River  Railroad  Com- 
pany, at  such  prices  as  were  agreed  upon,  and 
as  would  enable  him  to  sell  the  same  for  pas- 
sage over  the  Seaboard  Air  Line  below  the 
reerular   rates  established  by  defendants  and 
make  a  profit  thereon,  in  the  regular  course  of 
business  as  a  ticket  broker,  and  sold  a  great 
number  of  said  tickets  from  time  to  time,  all 
of  which  were  duly  honored  by  defendants 
over  their  said  lines  until  September,   1894, 
when  they  notified  him  that  said  tickets  would 
be  withdrawn,  and  that  they  would  no  longer 
honor  them.     He  then  had  on  hand,  undis- 
posed of,  a  large  number  of  said  tickets,  which 
he  had  purchased  from  the  Suwanee  River 
Railroad   Company  in  accordance  with  this 
agreement  with  defendants,  for  which  he  had 
paid  $909,  and  which  were  therefore  worthless 
to  him,  and  of  no  value  whatever.     In   the 
same  month,  and  shortly  after  the  date  when 
the  tickets  were  so  withdrawn,  he  notified  de- 
fendants that  he  held  them,  and  that  they  were 
worthless,    and    demanded    that    defendants 
should  make  them  good,  and  reimburse  him  in 
the  sum  that  he  had  paid  for  them,  which  de- 
fendants failed  and  refused  to  do,  but,   recog- 
nizing their  liability  to  him,  proposed  that  if 
he  would  take  the  tickets  he  then  had  on  hand, 
and'get  the  Suwanee  River  Railroad  Company, 
in  lieu  thereof,  to  issue  what  are  known  as 
* 'exchange  orders"  on  the  Seaboard  Air  Line 
each  order  to  call  for  a  first  class  ticket  from 
Atlanta  to  Norfolk  over  the  Seaboard  Air  Line, 
defendants  would  then  honor,  from  time,  as 
might  be  presented  to  them  by  plaintiff,  as 
many  of  said  exchange  orders  as  would  be 
necessary,  at  the  rate  of  $9  each,  to  cover  the 
value  of  the  tickets  which  he  then  had  on 
hand.    This  agreement  was  entered  into  on 
condition  that  he  would  guarantee  to  hold  the 
defendants  harmless  against  loss  should  the 
Suwanee  River  Railroad  Company  fail  and  re- 
fuse to  pay  and  settle  with  defendants'  for  said 
exchange  orders.    Plaintiff  acceded  to  all  these 
demands  of   defendants,   obtained  such   ex- 
change orders  from  the  Suwanee  River  Rail- 
road Company  by  surrendering  to  it  said  tick- 
ets which  he  then  had  on  hand,  and  tendered 
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Ooe  of  said  ezcbaoge  orders,  together  with  bis 
written  guaranty  to  defendants  that  he  would 
hold  them  harmless  against  loss  should  the 
Suwanee  River  Railroad  Com  pan j  fail  to  settle 
with  them  for  said  orders,  and  demanded  of 
^defendants  a  ticket  from  Atlanta  to  Norfolk 
over  the  Seaboard  Air- Line,  in  accordance  with 
the  agreement  before  stated.  Defendants  ac- 
cepted said  written  guaranty  of  plaintiff,  dated 
February  7,  1805,  and  now  have  the  same. 
The  defendants  refused  to  honor  said  exchange 
order,  but  retained  it,  and  refused  to  deliver  to 
plaintiff  a  ticket  therefor  in  accordance  with 
said  agreement,  but,  instead,  notified  plaintiff 
that  they  would  not  honor  any  of  said  exchange 
orders,  and  would  not  issue  to  plaintiff  anv 
tickets  therefor,  as  thev  had  agreed  to  do,  until 
the  Suwanee  River  Railroad  Company  had 
made  good  to  them  certain  arrearages  which 
had  accrued  prior  to  the  time  of  the  contract 
between  plaintiff  and  defendants  in  reference  to 
said  exchange  orders.  Plaintiff,  by  reason  of 
the  breach  of  aaid  contract,  has  been  damaged 
$1,212,  because  the  ticketswhich  hewould  have 
received  under  said  contract  for  said  exchange 
orders  were  worth  to  him,  and  would  have 
been  sold  for,  $12  apiece,  and  he  would  have 
been  entitled  to  101  tickets  under  said  con- 
tracts. Plaintiff,  by  amendment  to  his  dec- 
laration to  meet  one  of  the  grounds  of  the  de- 
murrer of  the  defendants,  more  specifically 
alleged  the  number  or  tickets  on  hand,  and  the 
price  at  which  thev  were  bought  and  the  price 
at  which  they  could  have  been  sold.  To  this 
petition  the  defendants  demurred,  among 
others,  upon  the  around,  that  the  contracts 
declared  on  were  illegal,  and  contrary  to  pub- 
lic policy  and  the  laws  of  the  United  States 
and  the  state  of  Georgia,  and  that  it  therefore 
set  forth  no  cause  of  action.  This  demurrer 
was  overruled  by  the  trial  Judge,  and  we  are 
now  to  consider  whether  or  not  he  erred  in  so 
doing. 

1.  Section  2  of  the  act  of  Congress  entitled 
**An  Act  to  Regulate  Commerce,"  approved 
February  4, 1887  (24  Slat,  at  L.  879),  provides  as 
follows:  "That  if  any  common  carrier  subject 
to  the  provisions  of  this  act  shall,  directly  or  in  - 
directly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  collect, 
or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  any 
service  rendered,  or  to  be  rendered,  in  the 
transportation  of  passengers  or  property,  sub- 
ject to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects,  or  receives  from 
any  other  person  or  persons  for  doing  for  him 
or  them  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  un- 
der substantially  similar  circumstances  and 
conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which 
is  hereby  prohibited  and  declared  to  be  unlaw- 
ful." Section  10  of  the  same  act,  as  amended 
by  the  act  of  March  2,  1889(25  Star.  atL.  857), 
provides  as  follows:  ''That  any  common  carrier 
subject  to  the  provisions  of  this  act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any 
director  or  officer  thereof,  or  any  receiver, 
trustee,  lessee,  agent,  or  person,  acting  for  or 
employed  by  such  corporation,  who,  alone  or 
with  any  other  corporation,  company,  person, 
or  party,  shall  wilfully  do  or  cause  to  be  done, 
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or  shall' willingly  suffer  or  permit  to  be  done 
any  act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  who  sbalPaid 
or  abet  therein,  or  shall  wilfully  omit  or  fail  to 
do  any  act,  matter,  or  thing  in  this  act  reouired 
to  be  done,  or  shall  cause  or  willinglv  suffer  or 
permit  any  act,  matter,  or  thing  so  directed  or 
required  by  this  act  to  be  done  not  to  be  so 
done,  or  shall  aid  or  abet  any  such  omission  or 
failure,  or  shall  be  guilty  of  any  infraction  of 
this  act,  or  shall  aid  or  abet  therein,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  in  any  district  court 
of  the  United  States  within  the  jurisdiction  of 
which  such  offense  was  committed,  be  subject 
to  a  fine  of  not  to  exceed  $5,000  for  each  of- 
fense: provided,  that  if  the  offense  for  which 
any  person  shall  be  convicted  as  aforesaid  shall 
be  an  unlawful  discrimination  in  rates,  fares, 
or  charges,  for  the  transportation  of  passen- 
gers or  property,  such  person  shall,  in  addi- 
tion to  the  fine  hereinbefore  provided  for,  be 
liable  to  imprisonment  in  the  penitentiary 
for  a  term  not  exceeding  two  years,  or  both 
such  fine  or  imprisonment,  in  the  discretion 
of  the  court."  One  purpose  of  this  act  was  to 
prevent  any  railroad  company  engaged  in 
the  transportation  of  passengers  from  any 
state  or  territory  to  another  from  charging 
any  person  or  class  of  persons  a  rate  other 
than  that  established  for  others  under  sub- 
stantially similar  circumstances  and  condi- 
tions. Such  discrimination  is  declared  by 
the  statute  itself  to  be  unjust,  and  cannot  be 
effected,  either  directly  or  indirectly,  by  anv 
device  whatever.  It  would  follow  from  this 
that  any  scheme  entered  into  by  such  a  rail- 
road company  with  a  view  of  placing  upon 
the  market  tickets,  over  its  line,  to  be  sold  to 
individuals  at  a  less  rate  than  they  could  be 
procured  at  its  regular  ticket  office  in  the 
usual  course  relating  to  the  transaction  of  such 
business,  would  be  unlawful.  Indeed,  the 
parties  to  this  case  seem  to  recognize  that  it 
would  be  unlawful  to  place  in  the  hands  of  a 
broker  tickets  direct  from  its  terminus  in 
Atlanta  to  other  points  outside  of  this  state, 
and  to  charge  therefor  less  than  its  established 
rate.  It  would  not  necessarily  have  been  in 
violation  of  the  statute  for  the  Florida  corpo- 
ration, acting  in  concert  with  the  defendants, 
to  have  issued  tickets  from  Ellaville,  in  that 
state,  via  Atlanta,  to  Norfolk,  Virginia,  at  a 
less  rate  per  mile  than  tickets  could  be  pro- 
cured over  defendants'  lines  alone  from  Atlanta 
to  Norfolk.  Hence,  in  order  to  evade  the 
statute,  a  device  was  entered  into  by  the  par- 
ties to  this  contract  to  bave  these  tickets  issue 
from  Ellaville  via  Atlanta.  The  purpose  of 
this  was  not  to  sell  tickets  to  parties  desiring 
transportation  from  Ellaville,  but  to  parties 
desiring  transportation  from  Atlanta  over  de- 
fendants' lines  alone.  Therefore  that  portion 
of  the  ticket  from  Ellaville  to  Atlanta  was  dis- 
carded under  the  contract  between  the  parties, 
and  it  could  bave  been  used  only  as  a  mere 
device  to  evade  the  statute;  otherwise,  why 
did  not  the  defendant  companies  issue  tickets 
to  the  plaintiff  directly  from  Atlanta?  To 
contend  that  a  railroad  company  can  offer 
tickets  to  individual  passengers,  through  its 
brokers,  at  a  less  rate  than  that  established  for 
their  sale  by  its  regular  ticket  agents,  would 
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enable  commoD  carriers,  ad  libitum,  to  defeat 
the  very  purpose  of  the  statute  Id  question.  In 
the  case  of  timith  v.  Northern  P.  R,  Co.  1 
Inters.  Com.  Hep.  208,  it  was  held  that 
"the  sale  of  'land  explorers'  tickets'  and  'set- 
tlers' tickets*  at  less  than  the  regular  rates 
charged  to  passengers  at  the  usual  ticket  offices, 
as  practised  by  the  Northern  Pacific  Railroad 
Company,  is  unjust  discrimination,"  and  that 
"the  rule  under  which  passenger  transporta- 
tion should  be  conducted  requires  absolute 
equality  of  payment  from  all  persons  enjoying 
the  same  accommodations."  Prior  to  the  act 
of  Congress  above  quoted,  interstate  commerce 
traffic  in  this  country  was  regulated  by  the 
principle  of  common  law  applicable  to  common 
carriers.  There  seems  to  be  a  conflict  of 
authority  as  to  whether  or  not,  at  common 
law,  common  carriers  would  be  bound  to  make 
the  same  charges  to  all  persons  for  the  same 
service,  the  weight  of  authority  in  this  country 
being  in  favor  of  equality  of  charges.  See 
Interstate  Commerce  Commimon  v.  Baltimore 
A  O,  R,  Co.  145  U.  S.  275.  276.  86  L.  ed.  703. 
4  Inters.  Com.  Rep.  92.  Perhaps,  on  account 
of  such  conflict,  and  further  for  the  reason  that 
the  several  states  were  powerless  to  prevent 
unjust  discrimination  as  to  traffic  going  beyond 
their  respective  boundaries,  Congress  took  the 
matter  in  charge,  with  a  view  of  preventing 
unjust  discrimination  throughout  the  country. 
It  was  contended  by  the  able  counsel  for  de- 
fendant in  error  in  this  case  that  the  trans- 
action in  question  was  tantamount  only  to  a  sale 
of  tickets  at  wholesale,  and  that,  under  the 
ruling  in  the  case  last  above  cited,  the  act 
of  Congress  was  not  intended  to  ignore  the 
principle  that  one  can  sell  at  wholesale  cheaper 
than  at  retail.  It  will  be  seen  from  an  inspec- 
tion of  that  case  that  the  question  involved 
therein  was  the  legality  of  the  sale  of  what  is 
known  as  a  *' party- rate  ticket;"  that  is,  a 
ticket  for  the  transportation  of  a  number  of 
persons  from  a  place  in  one  state  or  territory 
to  a  place  situate  in  another  state  or  territory 
at  a  rate  less  than  that  charged  to  a  single  in- 
dividual for  a  like  transportation  on  the  same 
trip.  There  is  no  similarity  in  that  respect 
between  the  present  case  and  the  one  iust  cited. 
If,  instead  of  issuing  a  single  ticket  for  a  com- 
pany of  ten  or  more  persons,  the  common  car- 
rier had  issued  in  that  case  a  number  of  tickets 
to  a  broker,  at  such  price  aa  would  have  en- 
abled him  to  have  sold  them  to  individuals 
at  less  than  the  established  rate,  and  had  used 
the  term  "party- rate  ticket"  as  a  device  to 
evade  the  law,  tnen  we  apprehend  the  ruling 
of  the  United  States  Supreme  Court  would 
have  been  entirely  different;  for  the  court  in 
that  case,  on  page  284,  145  U.  S.,  and  page 
706,  86  L.  ed.,say8:  "The  party- rate  ticket,  as 
it  appears  in  this  case,  is  a  single  ticket  cover- 
ing the  transportation  of  ten  or  more  persons, 
and  would  be  much  less  available  in  the 
hands  of  a  ticket  broker  than  an  ordinary  single 
ticket,  since  it  could  only  be  disposed  of  to 
a  person  who  would  be  willing  to  pay  two 
thirds  of  the  regular  fare  for  that  numl)er  of 
people.  It  is  possible  to  conceive  that  party- 
rate  tickets  may,  by  a  reduction  of  the  num- 
ber for  whom  they  may  be  issued,  be  made 
the  pretext  for  evading  the  law,  and  for  the 
purpose  of  cutting  rates;  but  should  such  be 
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the  case,  the  courts  would  have  no  difficulty 
in  discovering  the  purpose  for  which  they 
were  issued,  and  applying  the  proper  remedy. 
This  being  a  contract,  therefcire,  not  only  de- 
clared unlawful  by  the  statute,  but  made  a 
penal  offense  by  its  terms,  a  suit  for  the 
breach  thereof  cannot  be  maintained. 

2.  It  is  further  contended  on  behalf  of  the 
defendant  in  error  that,  even  if  the  contract 
is  illegal,  it  is  not  malum  in  ie,  but  malum 
prohibitum,  and  that  he  can  recover  back  the 
money  he  paid  the  railroad.  "A  broker,  or 
other  ag:ent,  employed  to  carry  out  an  illegal 
transaction,  cannot  recover  for  losses  incurred 
or  disbursements  made  by  him  in  the  course 
of  the  transaction,  if  he  was  privy  to  the 
principal's  unlawful  purpose."  Clark,  Cont. 
^218.  The  same  author,  on  page  494,  quotes 
from  Lord  Kenyon,  to  the  euect  that  "there 
is  no  case  to  be  found  where,  when  money 
has  been  actually  paid  by  one  of  two  parties 
to  the  other  upon  an  illegal  contract,  both 
being  participes  eriminis,  an  action  has  been 
maintained  to  recover  it  back  again."  Some 
exceptional  cases,  however,  are  recogniased  by 
this  author,  and  are  undoubtedly  sustained 
by  good  authority.  These  he  groups  as  fol- 
lows: "(a)  Cases  in  which  a  locus  paniientia 
remains;  and  while  the  agreement  is  unper- 
formed, money  or  goods  delivered  in  further- 
ance of  it  are  allowed  to  be  recovered,  (b) 
Cases  in  which  the  parties  are  not  regarded 
as  being  in  pari  delicto,  as  (1)  where  the  party 
asking  relief  was  induced  to  enter  into  the 
agreement  under  the  influence  of  fraud  or 
strong  pressure,  or  (2)  where  the  law  which 
makes  the  agreement  unlawful  was  intended 
for  the  protection  of  the  partv  asking  relief." 
This  case  falls  within  none  of  these  exceptions. 
Tbis  is  not  an  action  to  disaffirm  an  illegal  con- 
tract, and  seeking  to  recover  back  from  the 
defendants  money  had  and  received  thereunder 
before  its  full  execution.  Upon  the  contrary, 
it  is  a  suit  for  damages  growing  out  of  a 
breach  of  the  contract  Instead,  therefore,  of 
being  an  effort  to  rescind  the  contract,  ii  is 
really  a  proceeding  to  enforce  it.  Besides,  it 
appears  from  the  plaintiff's  petition  in  this 
case  that  payment  for  these  tickets  was  made, 
not  to  any  of  the  defendant  railroad  compa- 
nies, but  to  a  railroad  corporation  in  Florida; 
and  it  does  not  appear  that  the  defendants 
haveinjband,  or  have  ever  received,  any  portion 
of  the  fund.  There  is  a  very  patent  distinction 
between  this  case  and  the  case  of  Clarke  v. 
Brown,  77  Ga.  606.  In  that  case  it  appears 
that  the  principal  deposited  money  in  the 
hands  of  his  agents,  to  be  used  for  an  illegal 
purpose,  namely,  the  purchase  of  futures  in 
pork  and  grain.  It  was  there  held:  "He could 
not  set  up  the  illegal  contract  to  recover  profits 
realized  thereunder;  nor  could  the  agents  set 
up  the  illegal  contract  for  the  purpose  of 
defeating  a  recovery  by  the  principal  of 
the  money  deposited  with  them,  and  which 
was  held  by  them."  The  plaintiff  in  that 
case  did  not  rely  upon  his  illegal  con- 
tract. He  was  not  seeking  to  enforce  the 
same,  and  hence  the  court  very  properly 
draws  the  distinction  between  that  case  and  the 
previous  rulings  of  this  court  on  the  subject  of 
enforcing  illegal  contracts.  It  is  true,  in  the 
case  of  Western  U,  Teleg.  Co.  v.  Blan  chard,  68 
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Ga.  800,  45  Am.  Kep.  480,  it  is  held  that, 
''although  a  speculation  in  cotton  futures  may 
be  an  illegal  contract,  yet  an  agent  who  incurs 
expenses  or  loss  on  behalf  of  his  principal,  in 
carrying  out  such  contract,  may  recover  the 
amount  thereof  from  such  principal."  But 
this  court  has  never  adhered  to  that  ruling. 
On  the  contrary,  the  principle  decided  in  that 
case  was  virtually  overruled  in  the  case  of 
Ifational  Bank  v.  Cunningham,  75  Ga.  866, 
and  Cothran  v.  Western  U.  Teleg.  Co.  83  Ga. 
25.  It  may  seem  a  hardship,  in  some  cases,  to 
allow  a  party  to  insist  upon  his  illegal  contract 
as  a  reason  why  he  should  be  relieved  from  his 


obligations  thereunder.  The  law,  in  refusing 
to  enforce  such  contracts,  has  not  in  view  the 
benefit  of  the  litigants  themselves,  but  ques- 
tions of  public  policy,  and  the  protection  of 
the  people  against  the  violation  of  statutes  en- 
acted for  the  public  good. 

8.  From  the  above,  we  conclude  that  the 
petition  in  this  case  sets  forth  no  legal  cause  of 
aciiop.  and  that,  therefore,  the  court  erred  in 
overruling  the  demurrer  thereto. 

Judgment  recersed. 

All  the  Justices  concur  except  Cobb»  J., 
disqualified. 


INDIANA  SUPREME  COURT. 


Peter  L.    BISHOP,    Appt., 

'      V. 

STATE  of  Indiana,  ex  rel.   Daniel  E. 
GRINER. 
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1.   The  postmaster  of  a  local  postoAce 

(  is  a  "deputy  postmaster**  within  the 
meaniDfir  of  Const,  art.  2,  S  9,  providing  that  the 
office  of  a  deputy  postmaster  whose  compensa- 
tion does  not  exceed  $90  per  annum  shall  not  be 
deemed  lucrative  within  the  provision  respectinK 
the  right  to  hold  other  offices. 

8.  Ooe  who  has  surrendered  or  Taeated 
one  office  by  acceptiDg  another  cannot  be  re- 
stored to  any  right  or  title  under  the  llrst  by  sub- 
sequently resigning  the  second. 

8.  The  exception  in  fkvor  of  aipostmas- 
ter  whose  annual  compensation  does 
not  exceed  $90*  io  Const,  art.  2,  9  9,  prohibit- 
ing a  person  from  holding  more  than  one  lucra- 
tive office  at  the  same  time,  must  be  negatived  in 
an  allegation  that  a  person  holding  another  office 
has  forfeited  It  by  becoming  a  postmaster. 

(January  4, 189a.) 

APPEAL  bv  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jay  County  in  favor 
of  relator  in  a  quo  warranto  proceeding  to  oust 
defendant  from  the  oifice  of  township  trustee. 
Boveraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  M.  Smith  and  Frank  H. 
Snyder  for  appellant. 

Messrs.  D.  T.  Taylor  and  D.  E.  Griner 
for  appellee. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  prosecuted  in  the  lower 
court  upon  information,  in  the  name  of  the 
state,  on  the  relation  of  the  prosecuting  attor- 
ney, for  the  purpose  of  ousting  the  appellant 
from  the  office  of  township  trustee.    A  judg- 


ment of  ouster  was  rendered,  from  which  ap- 
pellant prosecutes  ibis  appeal.  The  errors 
assigned  are:  (1)  That  the  court  erred  in  over- 
ruling a  demurrer  to  the  information;  (2;  error 
in  sustaining  a  demurrer  to  the  answer. 

The  information  charjres,  substantially,  that 
the  defendant,  Peter  L.  Bishop,  at  the  Novem- 
ber election  of  1894,  was  elected  township 
trustee  of  Bearcreek  township,  in  Jay  county, 
Indiana,  for  a  term  of  four  years,  and  that  on 
the  6th  day  of  August,  1895,  he  duly  qualifled 
as  such  trustee,  and  entered  upon  the  discharge 
of  the  duties  of  the  office;  that  subsequently, 
on  the  9th  day  of  October.  Ib96.  the  defeiidant 
was  duly  appointed  and  commissioned,  by  the 
postoffice  department  of  the  United  States, 
postmaster  at  the  village  of  Bryant,  in  said 
county  of  Jay,  for  a  term  of  four  years,  and 
duly  qualifled  as  such  postmaster  at*^said  time, 
and  entered  upon  the  discharge  of  the  duties 
thereof,  and  from  said  day  on  has  continued 
to  hold  said  office  of  postmaster,  and  discharge 
the  duties  thereof.  By  reason  of  his  accept- 
ing and  entering  upon  the  discharge  of  the 
duties  of  postmaster  at  Bryant,  it  is  charged 
that  he  forfeited  and  surrendered  the  office 
of  township  trustee,  and  the  prayer  is  that 
he  t)e  ousted  therefrom,  The  state  bases  its 
right  to  expel  appellant  from  the  office  in 
question  on  §  9  of  art.  2  of  the  Constitution, 
which  is  as  follows:  "No  person  holding 
a  lucrative  office  or  appointment  under  the 
United  States,  or  under  this  state,  shall  be 
eligible  to  a  seat  in  the  general  assembly; 
nor  shall  any  person  hold  more  than  one 
lucrative  office  at  the  same  time,  except  as  by 
this  Constitution  expressly  permitted:  provided 
that  officers  in  the  militia  to  which  there  is  at- 
tached no  annual  salary,  and  the  office  of  dep- 
uty postmaster,  where  the  compensation  does 
not  exceed  ninety  dollars  p>er  annum,  shall  not 
be  deemed  lucrative;  and  provided,  also,  that 
counties  containing  less  than  one  thousand  polls 
may  confer  the  office  of  clerk,  recorder,  and  au- 
ditor, or  any  two  of  said  offices,  upon  the  same 


NoTK.— As  to  incompatibility  of  offices,  see  also 
De  Turk  v.  Com.  (Pa.)  6  L.  R.  A.  863,  and  naU; 
Chambers  v.  State,  Barnard  (Ind.)  11  L.  K.  A.  013, 
and  note;  Atty.  Gen.  v.  Marston  (N.  H.)  13  L.  R.  A. 
S9L.R.  A« 


670:  People,  8herwood,  v.  State  Bd.  of  Canvassers 
(N.  T.)  14  L.  R.  A.  640;  State.  Walker,  v.  Bus  (Mo.) 
88L.  R.  A.  616. 
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person."  The  contention  of  counsel  for  ap> 
pellee  is  that  appellant,  by  accepting  the  office 
of  postmaster,  when  lie  was  an  incumbent  of 
another  lucrative  office  created  by  the  laws  of 
this  state,  violated  the  above  provision  of  the 
Constitution,  prohibiting  one  from  holding  two 
lucrative  offices;  and  it  is  claimed  that  by  this 
unlawful  act  be  ipso  facto  surrendered  his  right 
to  longer  hold  the  office  of  trustee,  and  the  lat- 
ter office  thereby  became  vacant.  This  prop 
osition  counsel  for  appellant  to  an  extent  con- 
trovert, and  they  insist  that  the  information  is 
insufficient  for  its  failure  to  negative  the  ex- 
ception in  ^  9,  supra,  which  provides  that  the 
office  of  deputy  postmaster,  where  the  compen- 
sation does  not  exceed  $90  per  annum,  shall 
not  be  deemed  lucrative.  Their  insistence  is 
that  the  pleading,  upon  any  view  of  the  case, 
must  affirmatively  disclose  that  the  postoffice 
in  question  does  not  fall  within  this  excep- 
tion. Counsel,  in  their  brief,  say:  '*When 
our  Constitution  was  constructed  and  cre- 
ated, there  was  one  'general  postoffice  at  Wash- 
ington, District  of  Columbia,'  and  the  Postmas- 
ter General  was  in  charge,  and  denominated 
'postmaster,'  and  the  different  officers  through- 
out the  country  were  known,  and  in  fact  des- 
ignated, as  'deputy  postmasters,' by  the  Federal 
statute.  This  was  true  until  1876,  when  the 
postoffices  were  designated  as  1st,  2d,  8d,  and 
4th  class,  and  the  lower  class  only  are  appointed 
by  the  Postmaster  General.  The  others  are  ap- 
pointed by  the  President.  In  this  latter  statute 
the  word  'deputy' was  dropped,  and  the  offices 
clas.sified  as  we  have  said."  In  support  of  their 
oontention  they  argue  that  the  term  *'deputy 
IX)8tmaster,"  as  employed  in  the  Constitution, 
means  and  includes  what  is  now  generally  de- 
nominated "postmaster,"  and  if  the  state  relies 
on  the  positive  prohibition  of  the  Constitution, 
to  oust  appellant  from  the  office  of  trustee,  it 
must,  at  least,  by  proper  averments,  show 
that  the  annual  compensation  of  the  postoffice 
accepted  and  held  by  him  exceeded  $90,  and 
thereby  place  him. beyond  the  exception.  On 
the  other  hand,  counsel  for  the  state  contended 
that  the  information  is  sufficient,  and  in  sup- 
port of  their  contention  they  say  that,  at  the 
time  of  the  adoption  of  the  Constitution,  the 
various  postoffices  throushout  the  state  were 
filled  by  officials  denominated  and  known  as 
•'postmasters,"  and  the  term  "deputy  post- 
master," as  used  in  the  Constitution,  was  un- 
derstood and  intended  to  apply  only  to  a  person 
who  was  an  assistant  or  deputy  of  a  local  post- 
master, and  for  whose  acts  the  latter  officer  was 
liable.  Therefore  they  contend  that  inasmuch 
as  the  appellant  was  a  postmaster,  and  not  a 
deputy  postmaster,  he  in  no  manner  can  avail 
himself  of  the  exception  to  the  prohibition 
against  holding  at  the  same  time  more  than  one 
lucrative  office. 

We  regret  that  counsel  in  this  appeal  have 
not  given  us  the  aid  which  they  should,  in  our 
search  for  a  solution  of  the  controversy  on  the 
point  involved.  The  inquiry,  under  the  cir- 
oumstances,  is:  What  is  the  correct  interpreta- 
tion of  the  term  "deputy  postmaster,"  as  em- 
ployed in  g  9  of  art.  2  of  the  Constitution? 
The  precise  question,  so  far  as  we  have  been 
able  to  ascertain,  has  not  heretofore  been  con- 
sidered by  this  court    In  the  cases  of  Foltz  v. 
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Kerlin,  105  Ind.  221,  55  Am.  Rep.  197,  and 
Wood  V.  State,  130  Ind.  364.  the  interpretation 
of  the  term  "deputy  postmaster,"  as  now  in- 
volve d,  does  not  seem  to  have  been  presented 
nor  considered. 

In  order  to  discover  the  true  sense  of  the 
term  in  question,  and  thereby  determine  if  the 
exception  in  controversy  can  be  of  any  avail  to 
the  appellant  in  this  aciion,  we  may  properly 
examine  the  postal  laws  of  the  United  States 
passed  by  Congress  prior  to  the  constitutional 
convention  of  1850.  which  framed  our  present 
fundamental  law.  and  learn  from  such  facts  if 
the  term  "deputy  postmaster"  was  employed 
therein,  and  what  duties  were  assigned  to  such 
officer.  An  inspection  of  the  several  acts  of 
Congress  relative  to  -the  postal  affairs  of  the 
national  government  passed  between  the  years 
1789  and"l827  discloses  that  the  term  "deputy 
postmaster"  was  used  therein,  and  in  other  acts 
subsequently  passed,  and  that  it  was  intended 
to,  and  did,  apply  to  the  persons  who  were  in- 
trusted with  the  distribution  of  the  United 
States  mail  at  the  various  localities  where  it  was 
delivered.  The  Postmaster  Greneral  was  con- 
sidered the  executive  head  of  the  postoffice  de- 
partment, and  those  who  served  under  him  at 
the  various  towns  and  cities  throughout  the 
country  were  considered  his  deputies.  See  1 
Stat,  at  L.  783;  4  Stat  at  L.  102.  By  the  act 
of  July  2,  1836.  the  President  was  authorized, 
with  the  advice  and  consent  of  the  Senate,  to 
appoint  a  "deputy  postmaster"  for  each  post- 
office  where  the  commissions  allowed  amounted 
to  $1,000  and  over,  for  the  year  ending  June 
80, 1885.  5  Stat,  at  L.  80.  In  the  act  of  March 
3,  1845,  the  term  "deputy  postmaster"  is  again 
used,  and  likewise  in  the  act  of  March  1,  1847, 
wherein  certain  pay  is  directed  to  be  allowed  to 
"deputy  postmasters"  in  lieu  of  commissions 
previously  paid.  5  Stat,  at  L.  732;  9  Stat,  at 
L.  147.  By  an  act  of  March  3,  1847.  the  Post- 
master General  is  directed  to  establish  a  post- 
office  at  Astoria, Oregon,  and  appoint  a  "deputy 
postiftaster"  to  discharge  the  duties  thereof.  9 
Stat,  at  L.  189,  200.  By  the  act  of  March  3. 
1851,  the  Postmaster  General  was  directed  to 
furnish  stamps,  etc.,  to  all  deputv  postmasters. 
9  Stat,  at  L.  589.  Section  6  of  the  act  of  March 
3,  1853,  provided  certain  regulations  in  regard 
to  "deputy  postmasters."  10  Stat,  at  L.  249, 
255.  It  is  apparent,  therefore,  that  the  statutes 
of  the  United  States,  passed  before  and  long 
after  the  adoption  of  our  Constitution,  applied 
the  term  "deputy  postmaster"  to  each  and  all 
persons  who  were  incumbents  of,  and  dis- 
charged the  duties  of,  the  postoffices  established 
at  the  towns  and  cities  throughout  the  nation. 
That  these  officials,  in  a  legal  sense,  to  a  certain 
extent,  were  each  considered  as  the  deputy  of 
the  Postmaster  Creneral,  is  evident.  In  fact,  in 
many  of  the  decisions  of  the  Federal  courts  the 
term  "deputy  postmaster"  was  applied  to  a  per- 
son filling  a  postoffice,  and  such  officer  is  said 
to  be  the  deputy  of  the  Postmaster  General. 
Boody  V.  United  States,  1  Woodb.  &  M.  150; 
PostmasUr  General  V.  Early,  25  U.  S.  12  Wheat. 
136,  6  L.  ed.  577;  United  States  v.  Le  Baron,  60 
U.  S.  19  How.  78.  15  L.  ed.  525;  Ware  v.  United 
States,  71  U.  S.  4  Wall.  617,  625, 18  L.  ed.  889, 
890;  Postmaster  General  v.  Furher,  4  Mason, 
833.    Many  other  cases  may  be  found  to  the 
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same  eifect,  but  those  to' which  we  have  referred 
will  suffice  for  the  purpose  which  we  have  id 
view. 

Turning  to  the  proceedings  of  the  constitu- 
tional convention  Jeadint?  up  to  the  framing 
and  adoption  of  the  section  in  controversy,  and 
it  appears  that,  after  several  propositions 
were  made  to  exempt  postmasters  where  the 
office  did  not  exceed  a  certain  annual  compen- 
sation from  the  term  "lucrative  office,"  the 
matter  of  holding  more  than  one  lucrative  of- 
fice at  the  same  time  was  finally  referred  to  the 
committee  on  revision  and  phraseology.  The 
result  of  their  deliberations  was  embodied  in 
the  following  sections: 

•*Sec.  6.  No  person  holding  any  lucrative 
office  or  appointment  imder  the  United  States 
or  this  state  shall  be  eligible  to  a  seat  in  either 
branch  of  the  general  assembly;  provided,  that 
officers  in  the  mililia,  to  which  there  is  attached 
no  annual  salary,  shall  not  be  deemed  lucra- 
tive." 

"Sec.  1.  No  person  shall  hold  more  than  one 
lucrative  office  at  the  same  time  except  as  in 
this  Constitution  expressly  permitted;  provided 
that  counties  containing  less  than  one  thous- 
and polls  may  confer  the  office  of  clerk,  and  re- 
corder, and  auditor,  or  anv  two  of  said  offices 
upon  one  person:  provided,  however,  that  the 
office  of  postmaster,  where  the  compensation 
does  not  exceed  ninety  dollars  per  annum  shall 
not  be  deemed  lucrative." 

This  committee,  after  giving  the  question 
consideration,  seems  to  have  consolidated  these 
sections,  and  prefixed  the  word  "deputy"  to 

r)8tmaster.  and  incorporated  the  whole  into 
|.  9  of  art.  2  of  the  Constitution  in  which  form 
it  was  reported  to  the  convention,  and  finally 
adopted  and  ratified  by  the  people.  Conven- 
tion Journal,  pp.  166,  167.  h21  et  aeq.  No 
reasonable  doubt  can  exist  but  what  the  com- 
mittee on  phraseology  considered  the  phrase 
"deputy  postmaster"  as  the  one  technically 
correct  and  proper  to  be  used,  in  view  of  the 
fact  that  the  postal  laws  of  the  United  States 
applied  this  term  to  the  particular  Federal  of- 
ficer which  the  convention  had  under  consider- 
ation, and  which  had  been  designated  in  the 
section  referred  to  the  committee  as  "post- 
master." In  the  debates  of  the  convention  on 
the  question  of  making  a  person  ineligible  to 
hold  more  than  one  lucrative  office,  the  term 
"postmaster"  was  generally  used.  Mr.  Owen, 
a  meovber  of  the  convention,  speaking  on  the 
question  in  regard  to  excluding  postmasters 
from  holding  offices  created  by  the  laws  of  the 
state,  said:  "I  ask  the  gentlemen  if  there  is  a 
single  postmaster  who  receives  but  $90  a  year 
who  is  not  obliged  to  do  something  else  for  a 
livelihood.  .  .  .  It  is  not  for  the  sake  of 
the  receipts  of  the  office  that  the  postmaster 
accepts  the  office,  but  for  the  accommo- 
dation of  the  neighborhood.  It  is  wrong  then, 
in  my  opinion,  to  deprive  thefei  of  the  right  to 
be  elected  to  the  legislature."  Debates  on  the 
Constitution,  pp.  1423,  1424.  In  the  address 
to  the  people  of  the  state,  perpared  by  Mr. 
Owen,  and  unanimously  concurred  in  by  the 
convention,  wherein,  among  other  things,  the 
principal  changes  made  in  the  old  Constitution, 
under  the  new  one  about  to  be  submitted,  were 
pointed  out  to  the  electors,  is  the  following: 
"Postmasters,  if  their  annual  compensation  be 
89  L.H.  A. 


$90  or  less,  but  not  otherwise,  may  be  elected 
members  of  the  legislature."  Debates  on  the 
Constitution,  p.  2042.  This  announcement  or 
declaration  to  the  electors  of  the  state  relative 
to  the  provisions  of  the  Constitution  which  was 
about  to  be  submitted  for  their  ratification,  by 
the  men  who  had  just  completed  the  work  of 
molding  and  giving  it  form,  certainly  must  be 
accepted  as  revealing  what  was  understood  by 
the  term  "deputy  postmaster,"  as  used  in  the 
section  in  controversy,  and  the  particular  of- 
ficer to  whom  the  term  was  intended  to  be  ap- 
plied. It  is  a  rule  generally  asserted  that 
words  or  terms  used  in  a  Constitution  which  i» 
dependent  upon  a  ratification  by  the  people 
must  be  interpreted  in  a  sense  most  obvious  to- 
the  common  understanding  at  the  time  of  its 
adoption,  in  the  belief  that  such  was  the  sense 
or  meaning  designed.  Cooley,  Const.  Lim. 
6th  ed.  pp.  69,  78,  81.  Guided  by  this  princi- 
ple, in  the  light  of  the  contemporaneous  facts 
and  circumstances  to  which  we  have  referred 
it  is  plain,  we  think,  that  the  term  in  question, 
according  to  the  common  understanding  of 
both  those  who  framed  and  those  who  ratified 
our  Constitution,  was  understood  and  intended 
to  mean  the  office  of  postmaster  as  now  denom- 
inated, and  consequently  must  be  applied,  to 
such  office.  Therefore,  if  the  annual  salary  or 
compensation  of  a  postoffice  in  this  state  is  not 
in  excess  of  $90,  in  that  event  such  office  can- 
not be  considered  a  lucrative  one,  within  the 
prohibition  of  §9,  supra.  Dut.  where  such  com- 
pensation exceeds  $90,  the  office  must  be  held 
to  be  lucrative;  and,  under  the  positive  man- 
date of  the  Constitution,  the  incumbent  thereof 
is  debarred  from  holdini^  an^  other  lucrative 
office  created  by  the  Constitution  or  laws  of  thia 
state.  The  settled  rule  of  the  common  law 
prohibits  an  incumbent  of  a  public  office  from 
holding  a  second  one  incompatible  with  the 
first,  and  the  acceptance  of  the  second  office 
will  ipso  facto  terminate  his  right  or  title  to 
the  first.  The  authorities  affirm  that  the  act 
of  accepting,  under  such  circumstances,  the 
second  office,  operates  as  a  surrender  of  the 
first:  aud  when  the  officer  has  been  once  in- 
ducted, under  his  election  or  appointment,  inte 
the  second  office,  his  subsequent  resignation 
of  the  latter  can  in  no  manner  serve  to  restore 
his  right  or  title  to  the  first  office,  for  it  is  evi- 
dent that,  when  a  public  office  oncebecomea 
vacant,  a  former  incumbent  cannot  be  restored 
to  it  by  his  own  act.  Ton  key  v.  State,  GornHi-, 
son,  27  Ind.  286;  Howard  v.  Shoemaker,  85 
Ind.  Ill;  Oosman  v.  State,  SchumacJier,  10^ 
Ind.  208,  and  authorities  there  cited;  State, 
Walker,  v.  Bus,  125  Mo.  825.  33  L.  R.  A.  616; 
People,  Kelly,  v.  Brooklyn,  77  N.  Y.  503.  38 
Am.  Rep.  659;  State,  Metcalf,  v.  Ooff.  15  R.  L 
508;  Mechem,  Pub.  Off.  i5§  420,  425,  426; 
Throop,  Pub.  Off.  §§  30.  31;  19  Am.  &  Eng. 
Enc.  Law,  p.  562w. 

The  question,  however,  with  which  we  have 
to  deal  in  this  case,  is  not  one  relating  to  the 
holding  of  incompatible  offices  in  defiance  of 
the  common  law,  but  relates  to  the  holding  of 
one  incompatible  with  the  inhibition  of  the 
Constitution.  The  doctrine  of  the  common 
law  which  we  have  mentioned,  however,  is  in 
some  respects  applicable.  The  test  to  be  ap- 
plied is  not  whether  the  two  offices  held  by 
the  appellant  are  incompatible  with  each  other^ 
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but  are  they  lucrative  ones,  within  the  mean- 
ing of  the  Constitution.  That  the  office  of 
township  trustee  is  lucrative  is  settled  beyond 
controversy.  Creighton  v.  Piper,  14  Ind.  188; 
Fdtz  V.  Kerlin,  105  Ind.  321.  55  Am.  Rep. 
197.  If  the  annual  compensation  of  the  post- 
offlce  accepted  and  held  by  appellant  is  over 
$90,  it  is  manifest  that  it  falls  within  the  con- 
stitutional interdiction;  and  appellant,  by  ac- 
cepting it  at  the  time  he  was  holding  that  of 
trustee,  violated  the  fundamental  law  of  the 
state,  and  his  unlawful  act  in  so  doing  would 
produce  the  same  result  or  effect  as  does  the 
acceptance  by  an  officer  of  a  secondfincompatl- 
ble  office  under  the  rule  at  common  law  to 
which  we  have  theretofore  referred.  It  could 
not  be  presumed  that  appellant  intended  to 
violate  the  Constitution  by  accepting  and 
holding  the  office  of  postmaster  if  it  was  be- 
yond the  exception  in  question,  when  he  was 
the  occupant  of  that  of  township  trustee;  and 
the  result  to  be  implied  from  his  act  in  doing 
so,  under  such  circumstances,  would  be  that 
he  intended  to  completelv  surrender  and  va- 
cate the  latter  office,  and  the  law  would  at- 
tribute such  a  surrender  as  the  necessary  con- 
sequences of  the  act.  19  Am.  &  Eng.  Enc. 
Law,  p.  562*;  Mechem,  Pub.  Off.  §  439;  Dick- 
son^. People,  Brown,  17  HI.  191;  State  v.  Butiz, 
9  S.  C.  N.  8.  156;  Be  G(n-lt8S,  11  R.  I.  638.  28 
Am.  Rep.  588;  State  v.  De  Orese,  53  Tex.  887; 
Datenport  v.  Ne^c  York,  67  N.  Y.  456:  Hoglan 
y.  Carpenter,  4  Bush,  89.  Assuming,  there- 
fore, that  the  annual  compensation  of  the 
postoffice  in  controversy  exceeds  $90,  the  act 
of  the  appellant  in  accepting  it  while  the  in- 
cumbent of  the  office  of  trustee  would  operate 
as  a  surrender  or  resignation  of  the  latter;  and 
it  would  become  vacant  to  the  extent,  at  least, 
that  the  proper  appointing  authority  could 
lawfully  proceed  to  fill  the  vacancy.  This 
rule,  we  think,  is  well  affirmed  by  the  author- 
ities cited.  Ooeman,  v.  State,  SchumacJier,  108 
Ind.,  at  page  208;  Oiborne  v.  State,  MicJiaeU, 
128  Ind.  129. 

But  counsel  for  appellant  urge  that,  in  con- 
sideration of  the  fact  that  appellant  subse- 
quently resigned  the  office  of  postmaster,  as 
alleged  in  his  answer,  consequently  this  action 
cannot  be  maintained.  This  contention  is  not 
tenable.  As  we  previously  said,  where  the 
first  office  is  once  surrendered  or  vacated  by 
accepting  a  second,  in  defiance  of  law,  the 
officer  cannot  be  restored  to  any  right  or  title 
under  the  first  by  resigning  the  second.  Coun- 
sel refer  us,  however,  uoon  this  question  to  the 
cases  of  Foltz  v.  Kerlin,  105  Ind.  221.  55  Am. 
Rep.  197;  and  De  Turk  v.  Com.  129  Pa.  151,  5 
L.  K.  A.  853.  In  both  of  these  cases  the  party 
was  holding  the  office  of  postmaster  when  he  ac- 
cepted and  was  inducted  into  the  office  created 
by  the  laws  of  the  state.  As  the  laws  of  the  state 
could  exert  no  dominion  over  a  Federal  officer, 
aa  an  officer,  it  was  therefore  said  in  the  first 
case  to  be  inconceivable,  under  such  circum- 
stances, that  the  acceptance  of  an  office  created 
by  the  state  could  operate  to  vacate  one  held 
under  the  statutes  of  the  United  States.  In 
Foltz  y.  Kerlin,  105  Ind.  221,  55  Am.  Rep. 
197,  Elliott,  J.,  intimated  that  the  incumbent 
of  a  postoffice,  when  installed  into  that  of 
township  trustee,  might  surrender  the  office  of 
postmaster,  and  retain  that  of  trustee,  but  ex- 
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pressly  said  that  both  could  not  be  held  in  de- 
fiance of  the  Constitution.  In  the  appeal  of 
De  Turk  v.  Com,  129  Pa.  151,  5  L.  R.  A.  853, 
in  view  of  the  fact  that  the  officer  was  post- 
master at  the  time  he  accepted  the  office  of 
commissioner,  under  the  laws  of  the  common- 
wealth of  Pennsylvania,  it  was  held  that  he- 
might  resign  the  former  and  retain  the  latter. 
The  facts  in  these  two  cases,  it  will  be  seen,, 
were  just  the  reverse  of  those  in  the  case  at  bar. 
The  question  as  here  presented  does  not  in  anj^ 
manner  involve  the  right  of  the  courts  of  the 
state  to  oust  the  occupant  of  a  Federal  office, 
for  in  this  respect  it  must  be  conceded  they  are 
utterly  powerless.  Their  right,  however,  to 
pass  upon  the  title  to  an  office  of  one  who* 
claims  to  hold  it  under  the  laws  of  their  own 
jurisdiction,  and  expel  him  therefrom,  when- 
ever he  has  vacatcfd  it  by  his  act  of  accepting  a* 
Federal  office,  great  or  small,  in  violation  of 
the  state's  Constitution,  cannot  be  successfully 
controverted.  Likewise  a  state  court  has  the 
power,  as  held  in  the  Foltz  Cate,  to  oust  one 
from  an  office  existing  under  state  laws,  when 
at  the  time  be  accepted  and  was  installed  into- 
the  latter  he  was  also  the  incumbent  of  an  of- 
fice under  the  authority  of  the  United  States, 
and  insists,  under  such  circumstances,  in  hold- 
ing both  in  defiance  of  the  state's  Constitution. 
Having  reached  the  conclusions  expressed 
on  the  foregoing  propositions,  we  may  next 
proceed  to  consider  and  determine  the  ulti- 
mate question:  Is  the  information  sufficient, 
in  the  absence  of  any  averments,  to  show  tbat 
the  compensation  of  the  postoffice  in  con- 
troversy exceeds  ninety  dollars  per  annum? 
We  are  of  the  opinion  that  this  question  must 
be  answered  in  the  negative.  The  action 
is  apparently  instituted  under  the  second 
subdivision  of  §  1145,  Rev.  Stat.  1894  (Rey. 
Stat.  1881,  §  1131,  Horner's  Rev.  Stat.  1897, 
S  1131),  which  provides  that  *'an  information 
may  be  filed,  etc.,  whenever  any  public  officer 
shaJl  have  done  or  suffered  any  act  which  by 
the  provisions  of  law  shall  work  a  forfeiture 
of  his  office."  The  information  under  this 
provision  of  the  Code  must  state  facts  suffi- 
cient to  clearly  show  a  forfeiture  of  the  office 
in  controversy.  Chambers  v.  State,  Barnard, 
127  Ind.  865,  11  L.  R.  A.  613.  We  have  seen, 
that  the  act  upon  which  the  state  relies  to 
operate  as  a  forfeiture  of  the  office  in  dispute 
was  the  acceptance  by  the  appellant  of  a  sec- 
ond lucrative  office,— that  of  postmaster, — 
contrary  to  the  provisions  of  the  Constitution. 
But,  as  we  have  heretofore  said,  §  9  of  article 
2,  which  forbids  the  holding  of  more  than  one 
lucrative  office,  also  makes  an  exception  in^ 
favor  of  a  postmaster  where  the  compensation 
of  his  office  is  not  in  excess  of  $90  per  annum. 
In  the  absence  of  any  averment  to  the  con- 
trary, a  court  would  be  compelled  to  presume 
that  the  office  in  question  was  within  the  ex- 
ception reserved  by  the  Constitution.  We  are 
not  authorized  to  presume  that  the  positive 
command  of  the  law  has  been  violated  by  ap- 
pellant, and  that  he  must  therefore  be  sub- 
jected  to  a  judgment  of  ouster.  At  least,  as  a 
matter  of  pleading,  the  plaintiff  was  required 
to  negative  the  exception  made  in  favor  of  a 
postmaster  whose  annual  compensation  does 
not  exceed  $90.  Brutton  v.  State,  4  Ind.  601,. 
602;  Shearer  v.  State,  7  Blackf.  99;  ffowe  y. 
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State,  10  lod.  428;  State  v.  Carpenter,  20  Ind. 
219;  Wile^  v.  State,  53  Ind.  516;  Burke  v. 
State,  52  Ind.  5*42;  State  v.  Buckner,  52  Ind. 
278;  Meier  v.  iS^a^e,  57  Ind.  386;  Henderson  v. 
State,  60  Ind.  296;  (fBrien  v.  5</i<<?,  63  Ind. 
242;  Stevenson  v.  iStote.  65  Ind.  409;  Whan. 
Crim.  L.  7th  ed.  §  614;  Whart.  Crim.  PI.  & 
Pr.  9th  ed.  §i$  238  et  seq.;  Wbart.  Crim.  Ev. 
9th  ed.  128;  High,  Extr.  Legal  Hem.  §591; 
Bliss,  Code  PI.  §^5  202  etseq.;  1  Greenl.  Ev.  13th 
€d.  §  79,  and  note;  1  Chitty.  PI.  (1867)  224; 
Oould,  PI.  chap.  4,  §  22;  Ship.  PI.  p.  33; 
Stephenson,  PI.  Heard's  ed.  p.  443.  From 
the  small  population  of  the  town  of  Bryant, 
as  disclosed  by  the  last  Federal  census,  it  may 
be  inferred  that  its  postoffice  belongs  to  the 
fourth  class,  the  annual  compensation  of 
which,  under  the  postal  laws,  seems  to  be 
fixed  and  adjusted  quarterly  by  the  postoffice 
department,  and  depends,  to  an  extent,  on  the 
amount  of  business  done  at  the  office.  For  the 
reason  pointed  out,the  information  must  be  held 
to  be  insufficient;  and  the  court  therefore  erred 
in  overruling  the  demurrer  thereto.  The  answer 
of  the  appellant,  which  set  up  his  resignation 
of  the  postoffice  in  question,  was  no  defense  to 
the  action,  and  the  demurrer  to  it  was  properly 
tsustained. 

Tlie  judgment  is  reversed,  and  the  cause  re- 
manded to  the  lower  court,  with  instructions 
to  sustain  the  demurrer  to  the  information, 
with  leave  to  amend,  and  for  further  proceed- 
ings in  accord  with  this  opinion. 


STATE  of  Indiana,  ex  ret.  John'T.  MORRIS, 
Appt., 

V. 

Elijah  McFARLAND. 

( Ind ) 

The  ri^ht  of  the  auditor  to  give  a  eawttng 
▼ote  in  oase  o(  a  tie  on  a  vote  bj'  township  trus- 
tees to  nil  a  vacancy  in  the  oflBce  of  county  su- 
perintendent under  Rev.  Stat.  1894,  6  5000,  is  not 
limited  to  a  case  in  which  there  has  been  a  tie 
vote  by  ballot  for  such  oflBcer,  but  extends  to  a 
tie  on  a  viva  t)oce  vote  on  ,a  motion  or  resolution 
preliminary  to  making  the  appointment  or  a 
motion  to  appoint. 

(January  U,  1808.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Martin  County  in  favor 
of  defendant  in  a  quo  warranto  proceeding  to 
oust  defendant  from  the  office  of  superintend- 
ent of  Martin  County.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Honi^hton  A  Marshall  and  Hi- 
ram McCormick  for  appellant. 
fr^' Messrs.  F.  Gwin,  Kofgers  A  Rog^ers, 
and  O^den  A  Inman  for  appellee. 

Jordan,  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted,  upon  infor- 
mation filed  in  the  lower  court  in  the  name  of 


the  state,  on  the  relation  of  the  appellant, 
John  T.  Morris,  whereby  he  sought  to  eject 
the  appellee,  Elijah  McFarland,  from  the  of- 
fice of  county  superintendent  of  the  county  of 
Martin,  and  gain  admission  himself  to  that 
office.  On  the  issues  joined  there  was  a  trial, 
and  special  finding  of  facts  by  the  court,  and 
conclusions  of  law  stated  thereon,  to  the  effect 
that  the  appellee  was  legally  elected  and  entitled 
to  the  office  in  dispute,  and  that  the  relator 
take  nothing  by  the  action,  and  judgment  was 
rendered  accordingly. 

The  only  material  question  presented  for  de- 
cision is  as  to  whether  the  auditor  of  Martin 
county,  under  the  facts,  was  authorized  bv  law 
to  give  the  casting  votes  which  he  did  m  the 
proceedings  by  the  township  trustees  relative 
to  the  appointment  of  a  superintendent.  A 
summary  of  the  material  fActs,  as  disclosed  by 
the  finding,  is  as  follows:  There  are  ten 
township  trustees  of  Martin  county,  Indiana, 
and  all  of  these  trustees  assembled  at  the  office 
of  the  county  auditor  of  that  county  on  the  1st 
Monday  in  June,  1897,  In  compliance  with  the 
statute,  for  the  purpose  of  appointing  a  county 
superintendent  to  succeed  the  relator,  who 
was  then  the  incumbent  of  that  office,  and 
had  held  the  same  for  four  years  prior  to  said 
day.  The  trustees  organized  by  electing  one 
of  their  number  chairman  (the  auditor  acting 
as  clerk,  as  provided  by  the  statute),  and  then 
proceeded  to  ballot  for  superintendent,  taking 
88  ballots,  and  no  one  person  receiving  a  ma- 
jority of  all  the  votes  cast,  as  a  result  of  any 
one  of  the  ballots  taken,  the  votes  cast  being 
distributed  among  several  persons.  At  the  close 
I  of  the  thirty-eighth  ballot,  no  appointment 
having  been  made,  on  motion  it  was  ordered 
that  the  meeting  adjourn  to  convene  again 
at  6:30  P.  M.  on  the  same  day.  at  which  hour 
the  trustees  all  again  convened,  and  proceeded 
to  ballot  until  11:50  p.  m.  without  succeeding 
in  securing  the  appointment  of  a  superintend- 
ent, when,  having  taken  188  ballots  in  all  on 
said  day,  they  again  adjourned  to  meet  at  8 
o'clock  A.  M.  the  next  dav,  June  8,  1897,  at 
which  time  they  assembled,  and  proceeded 
with  the  unfinished  business  before  them. 
After  taking  14  more  ballots,  making  a 
tettal  of  152,  and  no  one,  as  the  result  of  any 
of  said  ballots,  having  received  a  majority  of 
all  the  votes  cast,  and  no  two  persons  having 
received  an  equal  number  of  the  votes  cast  on 
any  of  said  ballots,  a  motion  was  then  made 
and  seconded  that  the  method  of  voting  be 
changed  from  voting  by  ballot  to  that  of  vot- 
ing upon  a  motion  to  appoint;  and  on  the  adop- 
tion of  the  motion,  as  made,  five  of  said  trus- 
tees voted  in  favor  of  the  motion  and  five 
against  it,  and  thereupon,  a  tie  having  resulted, 
the  auditor  cast  his  vote  in  the  affirmative,  and 
the  motion  was  declared  adopted.  It  was  then 
moved  and  seconded  that  a  resolution  be 
adopted  as  follows:  **Be  it  resolved  by  the  trus- 
tees of  Martin  county,  Indiana,  that  l^lijah  Mc- 
Farland be  appointea  county  superintendent  of 
schools  of  said  county  for  the  ensuing  two 
years."  A  motion  was  made  to  amend  the 
resolution  by  striking  out  the  name  of  McFar- 


None.— As  to  casting  vote,  see  note  to  Lawrence  I 
V.  Inffersoll  (Tenn.)  6  L.  R.  A.  808;  also  Magrenau  r. 
Premont  (Neb.)  9  L.  R.  A.  786;  State,  Rylands,  v. ' 
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Pinkerman  (Conn.)  22  L.  R.  A.  663;  Wooster  v.  Mul- 
llns  (Conn.)  25  L.  R.  A.  694;  and  Brown  v.  Fdster 
(Me.)  81 L.  R.  A.  116. 


1898. 


State,  ex  rd,  Morris,  t.  McFarland. 
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land,  and  Inserting  that  of  Jobn  T.  Morris. 
On  the  adoption  of  this  motion,  five  of  the  trus- 
tees voted  in  favor  thereof  and  five  against, 
and  the  chairman  announced  a  tie,  and  there- 
upon the  auditor  voted  against  the  proposition 
to  amend,  and  it  was  declared  lost.  A  vote 
was  then  taken  on  the  motion  to  adopt  the  reso- 
lution, which  resulted  in  live  of  the  trustees 
casting  their  votes  in  favor  of  the  resolution 
and  five  against  its  adoption,  and  thereupon 
the  chairman  declared  a  tie,  and  the  auditor 
then  cast  his  vote  in  favor  of  the  resolution, 
and  the  chairman  declared  it  adopted,  and  that 
McFarland  had  been  appointed  county  super- 
intendent for  the  term  of  two  years,  and  the 
meeting  then,  on  motion,  was  declared  to  be 
adjourned.  Other  facts  are  found,  showing 
that  McFarland,  the  appointee,  and  appellee 
herein,  was  elijeible  to  be  appointed  to  the  of- 
fice in  controversy,  and  that  he  duly  qualified 
under  said  appointment,  and  entered  upon  the 
discharge  of  the  duties  of  tbe  oifice. 

Rev.  Stat.  1894,  §  5900  (Rev.  Stat.  1881, 
§  4424;  Horner's  Rev.  Stat.  1897,  ^  4424),  be- 
ing the  statute  upon  which  the  appointment  of 
appellee  to  the  office  in  question  is  based, 
omitting  parts  not  essential  to  the  question  in- 
volved, reads  as  fiollows:  *'The  township 
trustees  of  the  several  townships  of.each  county 
shall  meet  at  the  office  of  the  county  auditor 
of  such  county  on  the  1st  Monday  of  June, 
1873,  and  biennially  thereafter,  and  appoint  a 
•county  superintendent.  .  .  .  Whenever 
a  vacancy  shall  occur  in  the  office  of 
county  superintendent, by  death,  resignation,  or 
removal,  the  said  trustees,  on  the  notice  of 
the  county  auditor,  shall  assemble  at  the  office 
of  such  auditor,  and  fill  such  vacancy,  .  . 
.  and  the  county  auditor  shall  be  clefk  of 
such  elections  in  all  cases,  and  give  the  casting 
wU  in  case  of  a  tie,  and  shall  keep  the  record 
of  such  elections  in  a  book  to  be  kept  for  that 
purpose."  (Our  italics.)  It  is  claimed  by 
counsel  for  the  relator  that,  upon  a  proper  in- 
terpretation of  this  statute,  under  the  facts, 
the  appellee,  McFarland,  was  not  legally  ap- 
pointed to  the  office  in  dispute,  for  the  reason 
that  he  did  not  receive  a  majority  of  the  votes 
-cast  by  the  ten  trustees  present  and  voting  at 
the  time  the  appointment  is  said  to  have  been 
made.  Their  specific  contention  is  that,  in 
view  of  the  fact  that  the  resolution  which 
named  the  appellee  as  the  person  to  be  voted 
for  received  the  votes  of  but  five  of  the  trustees, 
while  those  of  the  remaining  five  were  cast 
against  it,  this  action  of  the  trustees  did  not 
operate  to  create  a  tie,  within  the  meaninj?  of 
the  statute,  and  therefore  the  auditor  was  not 
authorized  to  vote  either  for  or  against  the 
adoption  of  the  resolution.  It  is  insisted  that, 
under  the  provisions  of  the  statute,  it  is  only 
where  the  votes  of  the  trustees  have  been  cast 
for  two  persons,  each  of  whom  receives  an 
equal  number  of  such  votes,  that  a  tie  can  re 
suit,  which  would  warrant  the  auditor  to  give 
the  casting  vote.  It  is  further  urged  that  the 
auditor  had  no  right,  as  he  did,  to  vote,  under 
the  circumstances,  and  thereby  change  the 
mode  of  making  a  choice  by  ballot  to  that  of 
making  the  appointment  by  means  of  a  reso- 
lution. The  law,  as  we  have  seen,  lodges  the 
authority  of  appointing  a  county  supenntend- 
•ent  in  the  township  trustees  of  the  county. 
4»  L.  R.  A. 


They,  when  assembled  for  that  purpose,  con- 
stitute the  body  invested  with  the  power  to  dis- 
charge this  important  duty.  The  auditor,  it 
appears,  is  made  the  clerk  of  the  election,  and 
it  is  only  in  the  event  of  an  equal  division  of 
the  trustees  (a  quorum  being  present)  that  the 
auditor  is  invested  with  power  to  cast  his  vote 
for  or  against  the  particular  proposition  in- 
volved. *  The  law  does  not,  in  terms,  prescribe 
any  precise  methods,  manner,  or  form  bv 
which  the  trustees  shall  choose  a  superintend- 
ent, and  therefore  the  form  or  means  by  which 
the  appointment  may  be  made  is  not  material. 
The  choice  of  such  officer  by  the  body  em- 
powered to  make  the  selection  may  be  ascer- 
tained by  ballot,  or  a  vita  voce  vote,  or  by  the 
adoption  of  a  motion  or  resolution  declaring 
that  the  person  therein  named  be  appointed  to 
fill  the  office.  See  Sturges  v.  Spofford,  52 
Barb.  436,  on  page  446;  State;  Jeffries,  v.  Kii- 
ron,  86  Ind.  118;  State,  Drummondy  v.  Dillon, 
125  Ind.  65. 

It  is  conceded  by  counsel  for  the  appellant 
that,  had  the  resolution  under  which  appellee 
claims  to  have  been  appointed  received  a  ma- 
jority of  the  votes  cast  by  the  trustees  it  would 
have  been  adopted,  and  he  would  have  been 
thereby  legally  elected.  It  being  permissible, 
then,  for  a  majority  of  the  trustees  to  designate 
their  choice  of  a  person  by  either  the  adoption 
of  a  motion  or  resolution  to  that  effect,  upon 
what  tenable  grounds  can  it  be  asserted  that, 
when  an  equal  division  of  the  trustees  present 
and  voting  results  upon  the  adoption  of  such 
motion  or  resolution,  it  does  not  constitute  a 
tie  vote,  within  the  meaning  of  the  statute? 
That  it  would  be  such  under  parliamentary 
law  or  usage  is  evident.  We  must  confess 
that  we  can  perceive  no  sufficient  reason  for 
upholding  the  right  of  the  auditor  to  give  the 
casting  vote,  when  the  tie  results  from  a  vote 
taken  by  means  of  a  ballot,  and  denyin&r  his 
right  to  do  so  when  the  trustees  are  equally 
divided  upon  a  viva  voce  vote,  taken  on  mak- 
ing the  appointment  by  means  of  a  motion  or 
resolution.  From  the  number  of  ballots  taken 
in  the  case  at  bar,  it  must  have  been  evident 
to  all  that  further  efforts  to  appoint  a  superin- 
tendent by  means  of  a  ballot  vote  would  be  of 
no  avail;  and  as  the  statute  commanded  that 
the  appointment  should  be  made,  it  certainly 
was  apparent  that,  under  the  existing  circum- 
stances, the  purpose  and  object  of  the  law 
could  be  more  easily  and  conveniently  carried 
out  by  the  adoption  of  a  resolution  naming  the 
person  to  be  chosen.  In  the  case  of  State, 
Drummond,  v.  Dillon,  125  Ind.  65,  all  of  the 
trustees,  being  eight  in  number,  met  at  the  time 
and  place  fixed  by  the  law,  and,  after  an  or- 

fanization  had  been  secured,  the  name  of 
>illon  was  presented  by  a  motion  to  be  voted 
for  to  fill  the  office  of  county  superiutendent. 
Four  of  the  trustees  voted  in  favor  of  the  mo- 
tion, and  the  other  four  refused  to  vote  either 
for  or  against  it.  The  county  auditor,  under 
the  circumstances,  cast  his  vote  in  favor  of  the 
motion.  While  it  is  true  that,  in  the  case 
mentioned,  the  vote  of  the  auditor  was  not  con- 
sidered as  a  controlling  factor,  as  it  was  held 
that  Dillon  had  been  legally  elected,  for  the 
reason  that  he  had  received  a  majority  of  the 
votes  of  a  quorum  present  and  voting.  The 
view  of  the  court,  however,  expressed  through 
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Olds,  J.,  Bpeaking  as  its  ori^n,  relative  to  the 
question  as  now  involved,  was  as  follows: 
"In  this  case  the  elective  body  was  in  session. 
It  consisted  of  ei^ht  members,  and  it  was  prop- 
erly moved  that  Dillon  be  elected  countv  super- 
intendent, and  four  of  the  eight  voted  for  his 
election,  and  the  other  four  declining  to  vote. 
If  the  other  four  had^  wted  against^  his  elec- 
tion^ the  law  in  that'  case  provided  that  the 
county  avditor  should  give  the  casting  vote. 
[Our  italics.]  It  was  the  duty  of  all  the 
members  of  the  board  to  vote  for  or  against 
the  candidate  whose  name  was  proposed,  and 
thev  could  not  defeat  the  object  of  the  meeting 
and  avoid  the  law  and  prevent  an  election  by 
remaining  silent  and  refusing  to  vote  either 
for  or  against  the  candidate  proposed/'  The 
mayor  of  a  city,  in  this  state,  by  the  charter 
law  relative  to  the  incorporation  of  cities,  is 
made  the  presiding  officer  at  the  meetings  of 
the  common  council,  and  in  the  case  of  a  tie 
on  the  part  of  the  members  of  the  council  he 
has  the  casting  vote.  It  is  the  frequent  prac- 
tice, where  the  council  is  empowered  to  ap- 
point citv  officials,  to  designate  the  person  ap- 
pointed by  the  adoption  of  a  resolution,  and  in 
the  case  of  an  equal  division  of  the  council  on 
a  vote  taken  on  such  a  resolution,  the  right 
of  the  mayor  to  give  the  castincr  vote,  to  our 
knowledge,  has  never  been  called  in  question, 
although  such  power,  under  such  circum- 
stances, has  been  frequently  exercised.  In 
Launiz  v.  People,  Svllimn,  113  III.  187,  56 
Am.  Kep.  405.  the  charter  of  the  city  of  East 
St.  Louis  authorized  the  mayor  to  give  the 
casting  vote  in  case  of  a  tie  in  the  common 
council.  On  the  adoption  of  a  motion  to  ap- 
prove the  bond  of  the  city  treasurer.*  four  of 
the  eight  members  of  the  council  voted  in  the 
affirmative,  the  other  four  refusing  to  vote, 
either  in  the  affirmative  or  negative.  It  was 
said  by  the  court  in  that  case  that  the  mayor 
might  treat  those  who  refused  to  vote  as  being 
opposed  to  the  motion,  and  the  result  would 
be  equivalent  to  a  tie,  and  would,  therefore, 
warrant  him  in  voting,  as  in  case  of  a  tie.  In 
the  appeal  of  CarroU  v.  Wall,  85  Kan.  36,  it 
was  held  that  where  the  mayor,  under  the  law, 
had  the  casting  vote  when  the  council  was 
equally  divided,  ho  had  the  power,  where  a  tie 
resulted  on  a  motion  to  confirm  the  appoint- 
ment of  a  city  attorney,  to  give  the  casting 
vote.  These  decisions  will,  at  leasty  serve  to 
illustrate  that  a  tie  vote  of  an  assembly,  in 
which  event  a  certain  person  designated  by  law 
is  entitled  to  vote,  may  and  does  arise,  whether 
the  proposition  or  matter  before  the  body  is  at- 
tempted to  be  carried  out  by  the  means  of  a 
ballot  or  by  a  viva  voce  vote  on  a  motion  or 
resolution. 

The  very  purpose  for  which  the  law  requires 
the  township  trustees  to  assemble  on  the  day 
and  at  the  place  fised  is  to  appoint  a  superin- 
tendent, and  under  no  circumstances  does  the 
statute  contemplate  that  this  purpose  or  object 
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shall  be  defeated  by  any  "manoeuvering"  or 
"jockeying"  upon  the  part  of  those  charged 
with  the  duty  of  making  such  appointment.. 
Should  we  hold  the  grounds  upon  which  coun- 
sel for  appellant  found  their  contention  to  be- 
tenable,  then,  under  similar  circumstances,  the 
contest  for  the  appointment  of  a  superintend- 
ent might  be  indefinitely  prolonged,  and  an 
election  of  anyone  prevented.  No  construc- 
tion should  be  placed  upon  the  statute  whicli. 
might  lead  to  such  a  result.  The  legislature, 
in  empowering  the  auditor  to  vote  in  case  of  a 
tie.  no  doubt  considered  the  fact  that  the  trus- 
tees might  be  equally  divided,  not  only  on  the 
ouestion  as  to  the  individual  to  be  chosen  to> 
fill  the  office,  but  also  on  propositions  prelimi- 
nary to  making  the  appointment,  and,  in  ease 
of  a  tie  on  any  such  preliminary  question,  the 
auditor  must  be  held  to  have  the  right  to  give 
the  casting  vote  for  or  against  such  proposi- 
tion. It  cannot  be  said  that  the  appellee 
herein,  under  the  facts,  did  not  receive  a  ma- 
jority of  all  the  votes  cast  by  the  electoral  body 
upon  the  occasion  in  question;  for,  as  the  audi- 
tor is  empowered  to  vote  in  case  of  a  tie,  con- 
sequently, upon  the  happening  of  that  event,, 
at  least,  for  the  purpose  of  gi^ng  the  casting^ 
vote,  that  officer  must  be  •  deemed  and  consid- 
ered to  that  extent  as  one  of  the  electoral  body,, 
and  to  his  vote  the  law  accords  the  same  force 
and  effect  as  to  that  of  any  one  of  the  trustees, 
and  when  cast  in  the  affirmative,  as  it  was  in 
this  case,  it  serves  as  the  crowning  act  in  the 
election.  We  are  constrained  to  hold  that  the 
auditor  in  each  instance  herein  mentioned  wa» 
entitled  to  vote,  and  therefore  the  resolution 
was  legally  adopted,  and  the  appointment  of 
the  appellee  to  the  office  in  dispute  is  in  all 
respects  valid.  He  was  not  only,  under  the 
circumstances,  permitted  to  vote,  but  the 
law  expressly  required  him  to  discharge  that 
duty. 

We  are  aware  that  the  doctrine  affirmed  m 
the  case  of  State,  Williams,  v.  Edvoards,  114 
Ind.  581,  sustains  the  contention  of  appellant's 
learned  counsel,  and  therefore  that  case  is  in 
direct  conflict  in  this  respect  with  the  conclu- 
sion reached  in  this  appeal.  It  may  be  said, 
however,  that  the  construction  placed  upon 
the  statute  relative  to  the  right  of  the  auditor 
to  vote  in  that  decision  is  narrow  and  appar- 
ently strained,  and  is  unquestionably  contrary 
to  the  very  spirit  or  object  of  the  law,  and,  so 
far  as  the  holding  therein  conflicts  with  that  in 
this  case,  it  must  be  considered  and  held  to  be 
overruled.  Some  of  the  earlier  decisions  of 
this  court,  in  construing  the  statute  in  ques- 
tion, were  Inclined  to  be  too  strict,  while  the 
later  ones  are  more  liberal,  and,  as  we  believe, 
more  in  harmony  with  the  spirit  or  intent  of 
the  law.  See  wampler  v.  State,  Alexander^ 
(Ind.)  88  L.  R  A.  829. 

The  judgment  heUno,  under  the  fojcts  and  the 
law  applicable  thereto,  is  a  correct  result,  and  is 
therefore  affirmed. 


1897. 


Btatb,  ex  rel,  Howb,  y,  Dsfi  Moines. 
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STATE  of  Iowa,  ex  rel.  James  A.  HOWE, 
Appt,, 

V. 

Major,  etc.,  of  DES  MOINES  et  al. 


(. 


.Iowa. 


.) 


1.  The  le8:islfttiire  eannot  deleir^te  the 
power  to  fix  ajid  determine  the  amoimt 
of  atax  for  apobllc library, which  must  be 
levied  by  the  common  oouncll  to  a  board  which 
is  not  ohoseo  by,  and  directly  responsible  to,  the 
taxpayers,  unless  the  people  assent  thereto. 

8.  Consent  to  the  lewyinflr  by  a  board  of 
a  tax  fbr  a  poblie  library  is  not  given  by 
a  vote  adopting  a  statutory  plan  for  such  library 
by  which  tbe  tax  Is  to  be  levied  by  the  common 
oounclL,  although  tbe  board  subsequently  pro- 
vided for  is  to  be  appointed  by  the  mayor  with 
consent  of  tbe  counclL 

(October  «,  1897.) 

APPEAL  bv  complainant  from  an  order  of 
the  District  Court  for  Polk  County  deny- 
ins  a  writ  of  mandamus  to  compel  defendant 
to  levy  a  tax  for  the  purpose  of  erecting  a  li- 
brary building  and  maintaining  a  library. 
Affiftned. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Read  A  Read,  for  appellant: 

All  legislative  authority,  which  includes  the 
power  of  taxation  without  limitation,  is  vested 
Id  the  legifilature. 

Const,  art.  8,  §  1;  Davenport  v.  Chicago,  R, 
LARIL  Co.  88  Iowa,  683. 

It  may  confer  the  taxing  power  upon  mu- 
nicipalities to  such  extent  as  it  may  deem  ex- 
pedient or  desirable. 

2  Dill.  Mun.  Corp.  8d  ed.  §  740;  Cooley, 
Tazn.  Ist  ed.  p.  51. 

A  board  of  library  trustees  appointed  pur- 
suant to  the  provisions  of  chap.  41,  Acts  of  the 
25th  General  Assembly,  is  an  agency  of  the 
city  appointing  it,  clothed  with  the  power  and 
charged  with  the  duty  of  performing,  on  be- 
half of  the  city,  the  acts  specified  in  the  stat- 
ute. 

Ortie  V.  De^  Moines  Park  Comrs.  88  Iowa, 
674;  State,  Merrick,  v.  Hennepin  County  Diet, 
Ct,  88  Minn.  285. 

The  legislature  may  select  such  municipal 
agency  as  it  deems  proper  to  exercise  the  power 
conferred,  and  is  not  limited  in  its  power  in 
that  respect,  and  compelled  to  select  the  city 
council  as  the  sole  municipal  agency  for  the 
purpose  of  exercising  the  taxing  power. 

8taU,  Merrick,  v.  Hennepin  County  Diet, 
Ct.  88  Minn.  285;  Baltimore  v.  ^ate.  Board  of 
Poliee,  15  Md.  876,  74  Am.  Dec.  572. 

A  statutory  provision  that  commissioners 
may  levy  a  tax  for  school  purposes  is  manda- 
tory. 

Jones  V.  State^  Board  of  Public  Instruction, 
17  Fla.  411. 

The  statutes  make  it  the  duty  of  boards  of 


Note.— As  to  deleiration  of  authority  by  legisla- 
ture, see  also  Bradshaw  v.  Lanfeford  (Md.)  11  L.  R. 
A.  682,  and  note;  DowUng  v.  Lancashire  Ins.  Co. 
(Wis.)  81L.  R.  A.  112,  and  other  cases  cited  in  foot- 
note, 
89L.iLa. 


directors  of  independent  school  districts  to  fix 
and  determine  the  amount  of  tax  necessary  to 
be  levied  for  (he  support  of  the  schools  within 
the  district,  and  to  certify  the  amount  thus 
fixed  and  determined  to  the  board  of  super- 
visors, and  requires  the  board  to  levy  the  tax 
thus  certified. 

Independent  Diet.  v.  Sioux  County  Supers.  51 
Iowa,  658. 

No  case  is  found  which  holds  that  the  power 
of  taxation  may  not  be  delegated  by  the  legis- 
lature, in  the  absence  of  constitutional  restric- 
tions and  limitations,  to  be  exercised  by  such 
municipal  authorities,  representatives,  or  agen- 
cies as  the  legislature  may  provide.  Support- 
ing tbe  proposition  are  found: 

Orvis  V.  Des  Moines  Park  Comrs.  88  Iowa, 
674:  State,  Merrick,  v.  Hennepin  County  Diet. 
Ct.  88  Minn.  285;  Baltimore  v.  State,  Board  of 
Police,  15  Md.  876,  74  Am.  Dec.  572;  2  Dill. 
Mun.  Corp.  8d  ed.  §  740;  25  Am.  &  Eng.  Enc. 
Law.  pp.  22,  71-75. 

The  question  of  what  tax  or  for  what  pur- 
pose taxation  should  be  made,  is  one  of  policy 
and  expediency,  which  concerns  the  legislature 
only. 

Cooley,  Taxn.  2d  ed.  p.  119;  MercKanUt 
Union  Barb-  Wire  Co.  v.  Brown,  64  Iowa,  275. 

Messrs.  Hubbard  St  Dawley  also  for  ap- 
pellant. 

Messrs.  Bishop*  Bowen*  A  Flemini^  and 
J,  SL  Macomber,  for  appellees: 

The  act  of  the  25th  and  26tb  General  Assem- 
bly is  void  in  so  far  as  it  authorizes  the  levy 
of  a  tax,  and  in  so  far  as  it  gives  that  power  to 
tbe  board  of  library  trustees,  it  never  having 
been  voted  on  and  adopted  by  the  people  after 
these  changes  were  made. 

Cornell  v.  People,  107  111.  872. 

It  is  not  within  tbe  legislative  power  to  com- 
pel the  city  council  against  its  will  to  levy  a 
tax  for  tbe  purposes  either  of  maintaining  the 
library  or  the  erection  of  a  library  building. 

Cooley,  Const.  Lim.  5th  ed.  *»280, 281 ;  Han- 
son V.  Vernon,  27  Iowa,  78,  1  Am.  Rep.  215. 

While  tbe  legislature  has  the  right  to  dele- 
gate the  power  of  taxation  to  municipal  and 
political  corporations,  it  has  not  the  right  to 
delegate  that  power  to  any  other  than  the 
proper  legislative  body  of  such  corporations. 
The  people  have  delegated  their  inherent  right 
of  taxation  to  tbe  legislature.  The  legislature 
may  again  delegate  that  right  back  to  the  peo- 
ple, or  to  the  representatives  of  the  people,  the 
legislative  bodies  of  the  different  municipal  and 
political  corporations  of  tbe  state.  But  it  has 
not  the  right,  for  unusual  purposes,  to  delegate 
the  right  of  taxation  to  any  but  the  legislative 
body  of  the  municipal  or  political  corporations. 

Cooley,  Taxn  2d  ed.  p.  61;  People,  McCagg, 
V.  Chicago,  51  HI.  17.  2  Am.  Rep.  278;  Har- 
ward  V.  St.  Clair  d  M.  Uvee  A  D.  Co.  51  El. 
180;  Hinze  v.  People,  Halbert,  92  111.  406;  Up- 
dike V.  Wright,  81  111.  49;  People,  Dunham,  v. 
Morgan,  90  111  558;  Parks  v.  Wyandotte  County 
Comrs,  61  Fed.  Rep,  486;  Wyandotte  County 
Comrs.  V.  Abbott,  52  Kan.  148;  People,  Park 
Comrs,,  V.  Detroit,  28  Mich.  227,  15  Am.  Rep. 
202. 

The  constitutional  provision  of  the  state  of 
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IlliDois  baa  no  different  force  or  effect  than 
that  which  is  implied  in  all  state  Constitutions. 
Cooley,  Taxn.  p.  61;  Wyandotte  County 
Comrs.  V.  Abbott,  52  Kan .  148;  Hanson  v.  Ver- 
non, 27  Iowa,  78,  1  Am.  Rep.  215. 

Kinne*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  conceded  facts  in  this  case  are  as  fol- 
lows: The  city  of  Des  Moines,  a  city  of  the 
first  class,  in  1882,  by  a  vote  of  its  electors,  ac- 
cepted the  provisions  of  the  statute  of  this  state 
relating  to  the  establishment  and  maintenance 
of  free  public  libraries,  and  had,  in  the  exercise 
of  the  powers  conferred  upon  it,  established 
and  was  maintaining  such  a  library.  In  pur- 
suance of  law  a  board  of  library  trustees  had 
been  appointed,  and  was  exercising  the  powers 
and  duties  imposed  upon  it.  On  tjuly  31, 1896, 
said  board  of  trustees  did  fix  and  determine  a 
rate  of  taxation  of  one  mill  on  the  dollar  of  the 
taxable  valuation  of  the  property  in  said  cMj 
for  the  purpose  of  maintaining  the  public  li- 
brary, and  at  the  same  time  did  fix  and  de- 
termine a  rate  of  taxation  of  three  mills  on 
the  dollar  for  the  purpose  of  creating  a  sink- 
ing fund  for  the  purchase  of  a  lot  and  the  erec- 
tion of  a  library  building,  and  did  cause  said 
amounts  so  fixed  and  determined  to  be  certi- 
fied to  the  city  council  of  said  city.  Said  city 
council  refused  to  levy  and  certify  to  the  county 
auditor  said  amounts  so  certified  to  them  by 
said  board  of  library  trustees,  but  did  levy  and 
certify  one  half  a  mill  tax  for  the  purpose 
of  the  maintenance  of  the  library.  Thereupon 
this  action  was  brought  to  obtain  a  writ  of 
mandamus  compelling  the  city  council  to  levy 
and  certify  the  rates  of  taxes  fixed  and  deter- 
mined by  the  board  of  library  trustees.  As  is 
said  by  counsel  for  appellants:  *'The  ultimate 
question  to  be  determined  is  whether  or  not  the 
city  council  in  cities  of  the  first  class  accepting 
the  provisions  of  the  statute  relating  to  the  es- 
tablishment and  maintenance  of  free  public 
libraries,  and  maintaining  such  library,  is 
bound  and  required  to  levy  and  certify  the 
amount  of  taxes  or  the  rate  of  taxation  fixed 
and  determined  by  the  board  of  library  trus- 
tees of  said  city." 

2.  On  the  one  hand  it  is  contended  that  the 
statute  vests  in  the  board  of  library  trustees  ab- 
solute power  to  fix  and  determine  the  amount 
of  the  levy  to  be  made  for  the  purpose  of  main- 
tenance of  the  library,  and  of  creating  a  sink- 
ing fund  for  the  purchase  of  a  lot  and  the  erec- 
tion of  a  library  building,  subject  only  to  the 
limitations  in  the  statute;  and  that  the  duty 
devolves  upon  the  city  council  to  levy  and  cer- 
tify the  sums  so  certified  to  them  by  said  board; 
that  the  city  council  is  without  any  discretion 
in  the  matter.  On  the  contrary,  the  appellees 
contend  that  the  board  of  library  trustees  has 
no  such  power;  that  its  power  in  the  matter  is 
advisory  merely,  and  that  the  city  council  is 
invested  with  a  discretion  as  to  the  amount  or 
amounts  which  shall  be  levied  for  the  purposes 
mentioned.  As  in  the  discussion  which  may 
follow  reference  may  be  made  to  various  acts 
of  the  legislature  touching  the  creation  and 
maintenance  of  free  public  libraries,  it  may 
tend  to  brevity  to  here  recite  the  substance  of 
all  such  statutes  which  can  have  any  bearing 
upon  the  question  under  consideration.  Chap- 
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ter  45,  Acts  18th  Gen.  Assem.,  provided  that 
cities  of  the  first  and  second  classes  might  levy 
an  annual  tax  not  exceeding  one-half  mill  on 
the  dollar  of  the  taxable  property  in  such  city 
for  the  maintenance  of  a  free  public  library 
and  reading  room,  provided  a  suitable  lot  and 
building  be  first  donated  for  such  purposes. 
The  city  council  was  authorized  to  appoint  of- 
ficers for  such  library  and  reading  room.  The 
14th  Gen.  Assembly,  in  chapter  47,  extended 
the  provision  of  the  former  act  so  as  to  m- 
elude  incorporated  towns,  increased  the  amount 
of  the  levy,  and  authorized  all  the  municipal- 
ities referred  to  in  the  act  out  of  the  money 
raised  to  purchase  land  and  erect  buildings  or 
lease  rooms.  The  act  also  provided  that  be- 
fore exercising  any  of  the  powers  conferred  it 
should  be  accepted  by  a  vote  of  the  people. 
The  same  provisions,  in  substance,  were  incor- 
porated in  the  Code  of  1873  (§461),  in  which 
it  was  declared  that  *'the  establishment  and 
maintenance  of  a  free  public  library  is  hereby 
declared  to  be  a  proper  and  legitimate  obiect 
of  municipal  expenditure."  Such  was  the  law 
in  force  at  the  time  the  electors  of  the  city  of 
Des  Moines  voted  to  accept  its  provisions,  and 
to  establish  a  free  public  library.  By  chapter 
41,  Acts  25th  Gen.  Assem.,  it  was  provided 
that  in  any  city  which  had  accepted  the  pro- 
visions of  Code,  §  461,  there  should  be  created 
a  board  of  library  trustees,  to  be  appointed  by 
the  mayor,  with  the  approval  of  the  council. 
That  act  vested  in  said  board  full  power  of  con- 
trol over  the  library,  including  the  power  to 
appoint  and  remove  librarians  and  employees; 
that  they  should  have  full  power  over  the 
moneys  raised  for  the  library  bv  taxation;  and 
said  act  also  contained  the  following,  viz.: 
"The  board  of  library  trustees  shall,  before 
the  1st  day  of  August  m  each  year,  determine 
and  fix  the  amount  of  rate  to  be  appropriated 
for  one  year  under  §  461  of  the  Code  of  Iowa  for 
the  maintenance  of  such  library,  and  cause  the 
same  so  fixed  to  be  certified  to  the  council,  and 
the  council  shall  make  such  appropriation  and 
levy  the  necessary  (ax  for  such  year  to  raise  said 
sum  and  certify  the  percentage  or  rate  not  ex- 
ceeding one  mill  on  the  dollar  or  such  tax  to  the 
county  auditor,  .  .  .  provided  that  in  cities  of 
the  first  class  the  city  council  may  and  shall  levy 
and  certify  such  further  sum  of  tax  as  it  may 
deem  expedient  to  create  a  sinking  fund  and  pay 
interest  under  the  provisions  of  chapter  18,  Acta 
of  the  22d  (General  Assembly,  and  acts  amenda- 
tory thereof."  By  chapter  99  of  the  Acts  of 
the  same  general  assembly  power  was  con- 
ferred upon  the  city  to  levy  and  collect  a  tax 
of  not  exceeding  three  mills  on  the  dollar  to 
pay  interest  on  any  indebtedness  theretofore 
contracted  or  to  be  thereafter  contracted  or  in- 
curred for  the  purchase  of  real  estate  and  the 
erection  of  a  building  or  buildings  for  a  pub- 
lic library,  and  to  create  a  sinking  fund  for 
the  payment  of  such  indebtednesis.  By  chap- 
ter 5,  Acts  26th  Gen.  Assem.,  the  tax  was  au- 
thorized to  be  collected  annually.  By  chapter 
50,  Acts  26th  Gen.  Assem.,  it  was  provided 
that  the  board  of  library  trustees  should  deter- 
mine and  fix  the  rate,  not  exceeding  one  mill 
on  the  dollar,  for  the  maintenance  of  the  li- 
brary, and  not  exceeding  three  mills  on  the 
dollar  for  the  purpose  of  paying  for  a  building 
and  the  creation  of  a  sinking  fund,  and  "cause 
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each  of  the  amounts  or  rates  so  determined 
and  fixed  to  be  certified  to  the  council,  and  the 
council  shall  levy  the  taxes  necessary  to  raise 
said  sums  respectively  for  such  year  and  cer- 
tify the  percentage  or  rates  ...  of  such 
tax  to  the  county,  auditor."  In  pursuance  of 
the  provisions  of  chapter  41,  Acts  25th  Gen. 
Assem.,  a  board  of  library  trustees  had  been 
appointed.  In  March,  1892,  the  city  of  Des 
Moines,  as  it  then  existed,  by  a  vote  of  the 
electors  accepted  the  benefit  of  the  law  relat- 
ing to  public  libraries.  Prior  to  the  passage 
of  the  acts  of  the  2Hth  General  Assemblv,  the 
city  council  was  clearly  invested  with  discre- 
tionary power  as  to  levying  a  tax  for  a  library 
building  and  for  the  creation  of  a  sinking 
fund.  The  act  of  the  26th  General  Assembly 
in  terms  seems  to  require  the  council  to  levy 
and  certify  the  tax  certified  to  it  for  mainte- 
nance and  for  building  or  sinking  fund  so  long 
as  the  same  does  not  exceed  the  amount  pro- 
vided by  the  statute. 

3.  The  questions  involved  in  this  appeal  are 
of  great  interest  and  importance.  Irrespective 
of  our  duty  to  uphold  the  act  of  the  legisla- 
ture as  constitutional,  if  it  be  possible  to  do 
80  without  doiDg  violence  to  well-known  le- 
gal principles  and  accepted  canons  of  construc- 
tion, our  interest  in  the  welfare  of  the  people, 
which  is  so  larg:ely  promoted  by  the  establish- 
ment and  maintenance  of  public  libraries, 
would  prompt  us  to  give  the  questions  pre- 
sented most  careful  consideration.  If  it  be 
conceded  that  a  tax  for  the  maiDteoance  of  a 
public  library  and  for  the  erection  of  a  library 
building  is  a  tax  for  a  public  purpose,  and 
hence  one  which,  in  furtherance  of  the  general 
public  policy  of  the  state,  may  be  compelled 
to  be  levied,  may  the  legislature  authorize  its 
levy  by  the  board  of  library  trustees?  Touch- 
ing the  power  of  the  legislature  to  delegate  the 
taxing  power,  Judge  Cooley  says:  "It  is  a  gen- 
eral rule  of  constitutional  law  that  a  sovereign 
power  conferred  by  the  people  upon  any  one 
branch  or  department  of  the  government  is 
not  to  be  delegated  by  that  branch  or  depart- 
ment to  any  other.  This  is  a  principle  which 
pervades  our  whole  political  system,  and.  when 
properly  understood,  permits  of  no  exception. 
And  it  is  applicable  with  peculiar  force  to  the 
case  of  taxation.  The  power  to  tax  is  a  legisla- 
tive power.  The  people  have  created  a  legis 
lative  department  for  the  exercise  of  the  legis- 
lative power;  and  within  that  power  lies  the 
authority  to  prescribe  the  rules  of  taxation, 
and  to  regulate  the  manner  in  which  those 
rules  shall  be  given  effect.  .  .  .  There  is, 
nevertheless,  one  clearly  defined  exception  to 
the  rule  that  the  legislature  shall  not  delegate 
any  portion  of  its  authority.  The  exception, 
however,  is  strictly  in  harmony  with  the  gen- 
eral features  of  our  political  system,  and  it 
rests  upon  an  implication  of  popular  assent 
which  is  conclusive.  This  exception  relates  to 
the  case  of  municipal  corporations.  Immemo- 
rial custom,  which  tacitly  or  expressly  has 
been  incorporated  in  the  several  state  Constitu- 
tions, has  made  these  organizations  a  necessary 
part  of  the  general  machinery  of  state  govern- 
ment, and  they  are  allowed  large  authority  in 
matters  of  local  government,  and  to  a  consid- 
erable extent  are  permitted  to  make  the  local 
laws.  This  indulgence  has  been  carried  into 
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matters  of  taxation;  the  state  in  very  many 
cases  doing  little  beyond  prescribing  rules  of 
limitation  within  which  for  local  purposes  the 
local  authorities  may  levy  taxes.  .  .  .  The 
legislature,  however,  in  thus  making  delega- 
tion of  the  power  to  tax,  must  take  it  to  the 
corporation  itself,  and  provide  for  its  exercise 
by  the  proper  legislative  authority  of  the  cor- 
poration. .  .  .  What  is  true  of  the  state 
is  equally  true  of  the  municipalities;  that  the 
power  they  possess  to  tax  must  be  exercised  by 
the  corporation  itself  and  cannot  be  delegated 
to  its  oflBcers  or  other  agencies."  Cooley, 
Taxn.  2d  ed.  pp.  61,  63,  65.  The  doctrine 
laid  down  by  the  learned  author  is  that  the 
delegation  of  the  power  to  tax  b^  the  legisla- 
ture must  be  made  to  the  municipality  itself, 
and  that  it  cannot  be  delegated  to  other  agen- 
cies. 

The  Constitution  of  the  state  of  Illinois  con- 
tains the  following  provision:  "The  corporate 
authorities  of  counties,  townships,  school  dis- 
tricts, cities,  towns,  and  villages  may  be  vested 
with  power  to  assess  and  collect  taxes  for  cor- 
porate purppses."  111.  Const.  1848,  art.  9, 
§  5.  In  construing  this  provision,  the  supreme 
court  of  that  state  said  that  the  phrase  'cor- 
porate authorities,"  as  used  in  the  Constitution, 
must  be  understood  as  "those  municipal  offi- 
cers who  are  either  directly  elected  by  the  peo- 
ple to  be  taxed,  or  appointed  in  some  mode  to 
which  they  have  given  their  assent."  People, 
McCagg,  v.  Chicago,  51  111.  17,  2  Am.  Rep. 
278.  The  same  court,  in  construing  the  same 
constitutional  provision,  said:  "The  power  of 
taxation  is,  of  all  the  powers  of  govern- 
ment, the  one  most  liable  tp  abuse,  even  when 
exercised  by  the  direct  representatives  of 
the  people;  and  if  committed  to  persons  who 
may  exercise  it  over  others  without  reference 
to  their  consent,  the  certainty  of  its  abuse 
would  be  simply  a  question  of  time.  No  per- 
son or  class  of  persons  can  be  safely  intrusted 
with  irresponsible  power  over  the  property  of 
others,  and  such  a  power  is  essentially  despotic 
in  its  nature,  and  violative  of  all  just  princi- 
ples of  government.  It  matters  not  that,  as  in 
the  present  instance,  it  is  to  be  professedly  ex- 
ercised for  public  uses,  by  expending  for  the 
public  benefit  the  tax  collected.  If  it  be  a  tax, 
as  in  the  present  instance,  to  which  the  persons 
who  are  to  pay  it  have  never  given  their  con- 
sent, and  imposed  by  persons  acting  under  no 
responsibility  of  official  position,  and  clothed 
with  no  authority,  of  any  kind,  by  those  whom 
they  propose  to  tax,  it  is,  to  the  extent  of  such 
tax.  misgovernment  of  the  same  character 
which  our  forefathers  thought  just  causeof  rev- 
olution. We  are  of  opinion  that  we  do  no  vio- 
lence to  the  language  of  the  clause  in  the  Con- 
stitution we  have  been  considering,  by  hold- 
ing that  it  was  designed  to  prevent  such  ill- 
advised  legislation  as  the  delegation  of  the  tax- 
ing powerto  any  person  or  persons  other  than 
the  corporate  authorities  of  the  municipality 
or  district  to  be  taxed.  These  authorities  are 
elected  by  the  people  to  be  taxed,  or  appointed 
in  some  mode  to  which  the  people  have  given 
their  assent,  and  to  them  alone  can  this  power 
be  safely  delegated."  Harward  v.  8t.  Clair  & 
M.  Levee  &  D,  Co.  51  111.  180.  In  still  another 
case,  in  which  the  constitutionality  of  the 
metropolitan  police  act  of  the  city  of  East  St. 
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Louis  was  under  coDsideration,  and  in  which 
the  police  commissioners  were  appointed  by 
•the  act,  and  given  power,  not  to  levy  a  tax,  but 
to  estimate  what  sum  of  money  would  be  neces- 
sary for  each  fiscal  year  to  enable  them  to 
discharge  the  duties  imposed  upon  them,  and 
the  act  required  the  city  council  to  appropriate 
and  set  apart  tbe  amount  so  certilied  out  of 
the  general  fund  of  the  city,  and,  in  case  the 
council  failed  so  to  do,  then  it  was  made  the 
duty  of  the  board  of  commissioners  to  issue 
certificates  of  indebtedness  in  the  name  of  the 
city  for  the  amounts  so  certified,  the  court 
said:  ''These  police  commissioners  are  not  the 
•  corporate  authorities  of  East  St.  Louis,  and 
therefore  can  have  no  power  of  taxation. 
They  are  not  elected  by  the  people  of  that 
*city,  nor  appointed  in  any  mode  to  which  the 
people  have  given  their  assent.  The  act  creat- 
ing them  has  never  been  accepted  by  the  peo- 
ple or  by  the  city  council,  but,  on  the  other 
hand,  as  alleged  in  the  bill,  the  council  has 
•constantly  denied  the  authority  of  the  com- 
missioners." JJinze  V.  People,  Balbert,  92  III. 
406.  See  also  Updike  v.  Wright,  81  111.  49; 
PecmU,  Dunham,  v.  Morgan,  90  111.  558. 

The  legislature  of  the  state  of  E^ansas  passed 
an  act  authorizing  the  creation  of  a  board  of 
road  commissioners,  and  empowering  them, 
-among  other  things,  to  levy  taxes.  The  act 
was  held  unconstitutional.  Wyandotte  Ootinty 
Comre.  v.  Aliboti,  52  Kan.  148.  The  question 
•of  the  constitutionality  of  the  same  act  came 
before  the  Federal  court,  and  the  court  said : 
"Does  the  Constitution  of  the  state  of  Kansas 
authorize  the  legislature  to  delegate  the  power 
of  taxation  either  to  the  signers  of  these  peti- 
tions or  to  these  road  commissioners?  Can  a  tax 
4>e  arbitrarily  forced  upon  the  taxpayers  of  a 
county,  either  by  the  individuals  or  by  officials 
in  whose  appointment  they  have  no  voice? 
The  power  of  taxation  is  a  power  inherent  in 
all  governments.  In  a  constitutional  govern- 
^ment,  the  people  by  the  Constitution  confer 
it  on  tbe  legislature.  It  is  one  of  the  highest 
attributes  of  sovereignty.  It  includes  the 
power  to  destroy.  It  appropriates  the  prop- 
erty and  labor  of  the  people  taxed.  Unre- 
strained power  of  taxation  necessarily  leads  to 
tyranny  and  despotism.  Hence,  in  all  free 
governments,  the  power  to  tax  must  be  limited 
to  the  necessities  for  the  purposes  of  govern- 
ment, and  the  agencies  for  local  taxation 
should  be  fixed  and  their  powers  limited  by 
organic  law:  and  they  should  be  so  selected  as 
to  be  directly  answerable  for  their  official  acts 
to  their  local  constituencies  or  districts  to  be 
taxed.  If  they  act  corruptly  those  directly  in- 
terested may  then  remove  them,  and  appoint 
others.  If  those  directly  interested  have  no 
voice  in  their  appointment  or  power  to  remove 
them,  they  have  no  means  of  correcting  their 
abuses,  i^o  other  rule  can  secure  those  to  be 
taxed  from  oppression  and  fraud  on  the  part 
-of  the  taxing  ofl9cers.  In  McCullough  v. 
Maryland,  17  U.  S.  4  Wheat.  428, 4  L.  ed.  606, 
[Marshall,  Ch.  J.,  said:  'The  only  security 
against  the  abuse  of  this  power  [the  taxing 
power]  is  found  in  the  structure  of  our  gov- 
•emment  itself.  In  imposing  a  tax  the  le^sla- 
ture  acts  upon  its  constituents.  This  is,  in 
general,  a  sufficient  security  against  erroneous 
and  oppressive  taxation.'  This  reasoning  ap- 
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plies  with  equal  force  to  all  kinds  of  taxation, 
and  has  been  applied  as  well  to  local  assess- 
ments or  improvement  districts  as  to  taxes 
levied  in  local,  political,  and  municipal  corpora- 
tions. .  .  .  Self- taxation,  or  taxation  by  offi- 
cers chosen  by  or  answerable  to  those  directly 
interested  in  the  district  to  be  taxed,  is  insepa- 
rable from  that  protection  of  the  right  of  prop- 
erty that  is  either  expressly  or  impliedly  guar- 
anteed by  all  written  Constitutions,  under  our 
system  of  government.  Of  all  the  powers  of 
government  the  one  most  liable  to  abuse  is  the 
power  of  taxation.  If  placed  in  hands  irre- 
sponsible to  the  people  of  the  district  to  be 
taxed,  its  abuse  is  a  mere  question  of  time. 
.  .  .  The  act  is  a  plain  violation  of  the  prin- 
ciple of  self  taxation,  and  a  clear  invasion  of 
the  right  of  property.  .  .  .  The  legisla- 
ture is  not  the  fountain— not  the  source—of 
power.  Under  our  system  of  government  the 
legislature  can  exercise  only  such  powers  as 
the  people  have  delegated  to  that  body,  either 
expressly  or  by  necessary  implication,  by  Uie 
Constitution.  All  rights  not  so  delegated  are 
retained  by  the  people.  The  right  to  life,  lib- 
erty, and  property  is  among  the  inherent 
and  inalienable  righls  that  the  people  did  not 
commit  to  the  legislature.  Constitutions  are 
adopted  and  governments  administered  for  the 
protection,  and  not  for  the  destruction,  of  these 
reserved  rights  of  the  people.  .  .  .  Illegal 
or  oppressive  taxation  is  destructive  of  tbe 
right  of  property,  and  is  not  government,  lA- 
der  the  Constitution,  but  is  raisgovernment." 
Parks  V.  Wyandotte  County  Comrs.  61  Fed. 
Rep.  486. 

The  legislature  of  the  sta^e  of  Michigan 
passed  an  act  creating  a  board  of  park  com- 
missioners to  be  appointed  by  the  governor, 
with  authority  to  create  an  indebtedness,  and 
the  act  was  held  unconstitutional.  Mr.  Justice 
Campbell,  in  specially  concurring,  said:  "I 
am  not  willing,  however,  to  leave  out  of  view 
an  objection  which  has  seemed  to  me  quite  as 
fundamental  as  tbe  one  referred  to,  and  more 
dangerous,  if  that  be  possible,  in  its  tendencies. 
I  think  that  the  very  essence  of  municipal  ex- 
istence consists  in  a  government  which  allows 
no  discretionaryfpower  beyond  that  of  mere 
administration  to  be  exercised  without  the  im- 
mediate or  ultimate  control  of  the  freemen  or 
their  immediate  representatives.  A  city  is, 
and  must  be.  as  I  conceive,  a  unit  for  purposes 
of  government;  and  all  bodies  employed  in  the 
service  of  the  municipality,  and  not  directly 
representing  the  freemen,  must  act  as  agencies 
subordinate  to  tbe  council.  If  powers  in  any 
way  involving  tbe  municipal  prerogative  can 
be  given  to  any  bodies  except  the  common 
council,  to  the  exclusion  of  any  regulation  or 
control  of  that  body,  they  can  all  be  so  given* 
and  the  people  may  be  entirely  deprived  of  rep- 
resentative government.  It  is  a  misnomer  to 
apply  that  term  to  a  system  where  there  is  any 
legislative  power  over  which  the  people's  rep- 
resentatives have  no  control.  A  school  district 
is  as  well  organized  a  municipality  as  a  city, 
and  may  coexist  with  it  in  territory  in  whole 
or  in  part,  as  a  city  may  cover  the  territory  of 
a  county  wholly  or  partially.  There  is  no  in- 
compatibility oetween  them,  and  both  are 
separate  and  in  some  sense  independent  popu- 
lar representative  bodies  exercising  differeat 
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functions.  The  duties  of  the  others  are  no 
part  of  the  ordinary  concerns  of  towns  or  city 
•corporations.  But  from  time  immemorial 
every  municipal  government,  properly  so 
called,  and  acting  within  its  peculiar  sphere, 
has  acted  through  its  common  council,  com- 
posed either  of  the  hurgesses  or  their  represen- 
tatives, subject  in  some  cases  to  checlis  and 
vetoes,  but  not  subject  to  legislation  or  final 
-action  in  defiance  of  their  own  decisions. 
Their  supremacy  cannot  be  given  up  by  tbem- 
^flelves  any  more  than  it  can  be  taken  from 
them,  lio  doubt  the  state  can  limit  their 
powers,  but  it  cannot  transfer  them.  The  ap- 
pointment and  incorporation  of  boards  as  mere 
agencies  is  competent,  and  may  be  very  con- 
venient. But  making  them  anything  but 
agencies  is  a  direct  invasion  of  representative 
government,  and  would  bring  into  existence  a 
class  of  cities  unknown  to  our  institutions,  and 
very  different  from  the  municipal  corporations 
recognized  by  our  Constitution  as  the  author- 
ized recipients  of  local  legislative  power. 
Whether  the  law  of  1871  contains  any  pro- 
visions obnoxious  to  this  principle  it  is  not 
necessary  to  discuss.  But  if  there  are  such 
provisions,  I  do  not  conceive  they  could  he 
made  valid  by  any  recognition  from  the  city. 
Concuning  entirely  in  the  general  views  of  my 
Brother  Cooley,  I  have  not  deemed  it  necessary 
to  do  more  than  indicate  very  briefly  my  views 
-on  the  point  which  he  has  waived,  which,  in 
my  judgment,  is  inseparable  from  the  princi- 
ples underlying  the  decisions  heretofore  made 
in  People,  Le  Bay,  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Hep.  108,  and  in  People,  Hvbbard,  v. 
Sprinffwells  Twp,  Board,  25  Mich.  158.  I 
therefore  agree  in  the  conclusion  of  mv  breth- 
ren." People,  Park  Comrs,,  v.  Detroit,  28 
Mich.  228,  15  Am,  Rep.  202. 

Under  our  Constitution  the  power  of  taxa- 
tion has  been  vested  by  the  people  in  the  legis- 
lature. Iowa  Const,  art.  8,  §  1;  Davenport  v. 
Chicago,  B.  I.  <fc  P.  B.  Co.  38  Iowa,  643. 
There  is  no  express  co^nstitutional  restriction  or 
limitation  upon  the  power  of  the  legislature  in 
this  state,  and  that  body  may,  for  proper  and 
legitimate  purposes,  confer  the  taxing  power 
upon  municipalities.  2  Dill.  Mun.  Corp. 
§  740;  25  Am.  &  Eng.  Enc.  Law,  pp.  18,  71. 
i^evertheless,  in  the  absence  of  such  constitu- 
tional restriction,  the  power  of  the  legislature 
to  confer  the  right  of  taxation  is  limited  by  im- 
plication. Prouty  V.  Stover,  11  Kan.  225.  So 
it  is  said  in  Hanwm  v.  Vernon,  27  Iowa,  78,  1 
Am.  Rep.  215:  "It  cannot  be  maintained  that 
the  Constitution  confers  upon  the  state  gov- 
•ernment  absolute  and  unlimited  legislative 
power,  authorizing  all  laws  affecting  the  rights 
and  property  of  the  people,  not  expressly  pro- 
hibited by  that  instrument.  .  .  .  There  is, 
«s  it  were,  back  of  the  written  Constitution,  an 
unwritten  Constitution,  if  I  mav  use  the  ex- 
pression, which  guarantees  and  well  protects 
all  absolute  rights  of  the  people^  The  govern- 
ment can  exercise  no  power  to  impair  or  deny 
them.  Many  of  them  may  not  be  enumerated 
in  the  Constitution,  nor  preserved  by  express 
provisions  thereof,  notwithstanding  they  exist, 
and  are  possessed  foy  the  people,  free  from 
governmental  interference."  We  say,  then, 
that  there  is  «n  implied  limitation  upon  the 
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power  of  the  legislature  to  delegate  the  power 
of  taxation.  This,  of  necessity,  must  be  so, 
otherwise  the  legislature  might  clothe  any  per- 
son with  the  power  to  levy  taxes,  regardless  of 
the  will  of  those  upon  whom  such  burdens 
would  be  cast,  and  such  person  might  be  directly 
responsible  to  no  one.  Whatever  the  effect  of 
the  constitutional  provisions  in  Illinois  and 
Kansas  may  be,  the  reasoning  of  the  cases  is 
in  line  with  the  views  expressed  by  Judge 
Cooley,  and  it  is  equally  applicable  to  cases 
where  there  are  no  express  constitutional 
limitations.  It  is  said  that  it  is  not  true  that 
power  to  determine  the  rate  of  taxes  must  be 
committed  to  the  proper  legislative  authority 
of  the  corporation,  and  certain  instances  in  this 
state  are  cited  as  the  power  given  the  executive 
council  to  determine  the  rate  of  tax  for  state 
purposes.  Code  1878.  §  885.  But  counsel 
have  cited  no  instances  in  the  legislation  of  this 
state,  and  we  have  found  none,  where  the 
power  to  tax  was  conferred  upon  a  board  or 
ofllcer  not  elected  by  and  immediately  respon- 
sible to  the  people,  and  we  are  unwilling  to 
extend  the  right  to  delegate  such  power  to  any 
body  or  person  not  directly  representing  the 
people.  The  danger  which  lies  in  delegating 
such  power  to  any  person  or  board  not  directly 
respoDsible  to  the  taxpayers  is  so  forcibly  set 
forth  in '  the  citations  we  have  made  that  we 
need  not  enlarge  upon  it.  If  the  power  to  tax 
may  be  by  them  vested  in  a  board  of  library 
trustees,  against  the  will  of  the  people,  it  may 
be  reposed  in  any  other  body  which  is  not  di- 
rectly accountable  to  the  people. 

Counsel  for  appellants  rely  upon  the  cases  of 
Baltimore  v.  State,  Board  of  Police,  15  Md.876, 
74  Am.*  Dec.  572,  and  StaU,  Merrick,  v.  Heii- 
nepin  County  Diet  Ot,  83  Minn.  286.  The  lat- 
ter case,  in  its  facts,  is  so  different  from  the 
case  at  har  as  not  to  support  the  contention  of 
appellant;  and  the  Maryland  case  sustained  the 
constitutionality  of  an  act  authorizing  the 
board  of  police  commissioners  to  levy  and  col- 
lect taxes  for  the  support  of  the  police  depart- 
ment of  the  city.  If  this  case  is  sustainable  at 
all,  it  is  upon  the  theory  that  the  state  may  in- 
sist upon  the  proper  exercise  of  the  police 
power  by  a  municipality,  and,  if  the  munici- 
pality fails  so  to  do,  the  state  may  arbitrarily 
provide  therefor.  This  is  on  the  theory  that 
one  of  the  objects  of  the  government  of  the 
state  is  to  preserve  peace  and  good  order. 

We  have  treated  this  statute  as,  in  effect, 
authorizing  the  library  board  to  levy  the  tax. 
In  fact,. it  in  terms  directs  them  to  fix  and  de- 
termine the  amount  of  the  tax,  which,  upon 
being  certified  to  the  council,  it  must  levy. 
The  right  to  thus  fix  and  determine  is  equiva- 
lent to  the  right  to  levy.  Now,  the  uses  to 
which  this  tax  is  to  he  put  are  local,  and  the 
benefits  to  be  derived  from  such  library  must 
necessarily  inure  mostly  to  the  people  of  thcT 
city  of  Des  Moines.  Such  being  the  case,  we 
think  that  the  legislature  had  no  power  to  vest 
the  levying  of  this  tax  in  a  body  not  directly 
responsible  to  the  people  of  the  city.  The  levy 
and  collection  of  a  tax  is  a  taking  of  the  prop- 
erty of  the  taxpayer  against  his  will,  and  such 
a  necessary,  arbitrary,  and  far-reaching  power 
ought  not  to  be  conferred  upon  a  body  of  per- 
sons who  are  not  the  direct  representatives  of 
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the  people,  who  are  not  elected  by  them,  and 
who,  therefore,  are  not  directly  responsible  to 
them  unless  the  people  assent  thereto. 

4.  The  remaining  question  is,  Have  the  peo- 
ple of  the  city  of  Des  Moines  in  any  manner 
assented  to  the  exercise  of  the  power  of  taxa- 
tion attempted  to  be  conferred  upon  and  exer- 
cised by  the  board  of  library  trustees?  The 
people  of  the  city  did  by  vote  accept  the  pro- 
yisions  of  the  law  as  it  then  existed.  The  law 
then  did  not  authorize  any  increase  in  taxation, 
and  the  library  was  under  the  direct  control 
and  management  of  the  city  council^  who  were 
elected  by  the  people.  By  subsequent  acts  of 
the  legislature  a  board  of  trustees  was  estab- 
liBhed,  and  their  duties  and  powers  fixed;  the 
control  and  management  of  the  library  was  by 
statute  vested  in  said  board,  and  the  board  was 
vested  with  the  power  of  absolutely  determin- 
ing the  amount  of  tax  that  should  be  levied. 
It  will  be  seen  that  the  people  assented  by  their 
vote  to  maintaining  a  public  library,  which 
should  be  under  the  control  of  the  council 
which  they  elected.  They  never  consented  to 
the  creation  of  a  board  of  library  trustees 
which  should  be  in  control  of  the  library,  and 
be  substantially  vested  with  the  power  to  levy 
taxes  without  the  consent  and  against  the  will 
of  the  people.  The  placing  of  the  extraordi- 
nary power  of  taxation  in  a  body  not  the  di- 
rect creation  'of,  or  directly  responsible  to,  the 
people,  was  in  no  way  involved  in  the  vote  of 
the  people  had  before  such  powers  were  con- 
ferred or  thought  of.  Here,  by  an  act  passed 
subsequent  to  the  vote  of  the  people,  the  legis- 
lature empowers  an  irresponsible  board  (irre- 
sponsible in  the  sense  that  they  are  not  directly 
accountable  to  the  people)  to  fix  a  tftx  levy 
limited  in  the  amount  which  may  be  raisecl 
each  year,  but  unlimited  in  duration;  so  that 
millions  of  dollars  may  be  accumulated  with- 
out consulting  the  people,  or  their  immediate 
representatives,  the  city  council.  It  may  be 
doubted  if  any  statute  of  this  state  can  be  found 
wherein  such  extended  and  unlimited  power  as 
to  duration  of  time  has  been  granted  to  a  body 
of  persons  to  fix  what  taxes  shall  be  levied  for 
any  such  purpose.  This  law  authorizes  a  levy 
annually  upon  the  taxable  property  of  the  city 
for  the  purpose  of  purchasing  real  estate,  and 
the  erection  of  a  building,  and  to  create  a  sink- 
ini(  fund;  i^bsolutely  no  limit  as  to  the  number 
of  years  said  tax  may  be  levied.  Under  its  pro- 
visions milliqns  may  be  accumulated  and  spent, 
and  if  appellant's  theory  is  correct  the  taxpayer 
who  assented  to  the  formation  and  maintenance 
of  a  public  library  simply  was  then  voting  upon 
himself  a  burden  of  taxation  for  a  library 
building  and  ground  which  might  be  endless 
in  duration  as  to  the  ultimate  amount  to  be 
raised,  and  which  might  be  invested  in  a  build- 
ing the  cost  of  which  would  likewise  be  un- 
*limited.  That  a  body  or  board,  not  elected  by 
the  people,  and  not  directly  responsible  to 
them,  should  have  been  clothed  by  the  legisla- 
ture with  such  extraordinary  powers  without 
proper  safeguards  to  protect  the  people  from 
unnecessary  taxation — which  is  confiscation — 
is  marvelous.  The  people  of  the  city  of  Des 
Moines  never  assented  by  vote  or  otherwise  to 
any  such  legislation.  Camell  v.  People^  107 
111.  872. 

Nor  can  we  agree  to  the  contention  that,  in- 
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asmuch  as  the  people  elect  the  city  council  and 
the  mayor,  and  the  mayor  appoints  the  library 
board  with  the  consent  of  tbe  council,  there- 
fore such  board  is,  in  fact,  selected  by  the  peo- 
ple, or  that  thereby  the  people  assented  to  the 
legislation  creating  the  board  and  endowing  it 
with  the  power  to  fix  and  determine  the  taxes 
to  be  levied.  If  such  contention  was  correct, 
it  would  be  difficult  to  find  a  case  of  an  officer 
or  board  vested  with  taxing  powers,  no  matter 
by  whom  appointed,  when  by  the  same  process 
of  reasoning  the  original  power  could  not  be 
traced  through  various  offices  or  agencies  to 
the  people  themselves.  Suppose  the  act  at 
bar  had  provided  that  the  board  of  library- 
trustees  for  the  public  library  of  the  city  could 
be  appointed  by  the  governor  of  the  state,  it 
would  not  be  contended  for  a  moment  that  the 
people  by  voting  for  and  electing  the  governor 
who  appoints  such  a  board,  thereby  gave  their 
assent  to  such  a  mode  of  appointment.  No 
more  do  they  when  they  elect  the  mayor  and 
council,  whom  they  must  elect  in  order  that 
the  proper  business  of  tbe  municipality  may  be 
carried  on.  Under  such  an  argument,  any 
violation  of  the  taxing  power  might  be  ulti- 
mately traced  to  the  people,  who  are  the  origi- 
nal source  of  all  political  power  in  a  govern- 
ment like  ours.  The  power  to  determine  and 
levy  taxes  is  inherent  in  ^vernment.  Its- 
exercise  for  proper  purposes  is  essential  to  the 
very  existence  of  government.  When  exercised 
in  a  lawful  manner,  and  by  proper  agencies  of 
the  state,  the  burdens  imposed  roust  be  borne 
by  those  upon  whom  they  fall;  but  when  exer- 
cised by  officers  and  bodies  charged  with  no 
direct  responsibility  to  the  people  the  tempta- 
tion to  place  upon  the  people  unnecessary 
burdens  under  the  guise  of  taxation,  and  to- 
take  from  them  a  portion  of  their  property  not 
needed  for  legitimate  purposes  of  government, 
is  great.  It  may  be  admitted  in  the  case  before 
us  that  the  board  of  library  trustees  is  composed 
of  high-minded,  honorable  men  and  women» 
and  it  may  be  that  this  board  is  better  qualified 
to  know  what  such  tax*  should  be  than  is  the 
city  council.  However  that  may  be,  the  prin- 
ciple is  wrong,  and  the  power  of  taxation  at- 
tempted to  be  conferred  upon  the  trustees  is  a 
long  step  in  the  direction  of  permitting  boards 
not  elected  by  or  directly  responsible  to  the 
people  to  determine  what  burden  the  taxpay- 
ers* property  shall  bear.  We  hold  that  na 
officer  and  no  board  not  elected  by  and  imme- 
diately responsible  to  the  people  can  be  made 
the  repository  of  such  power.  If  this  power 
was  given  to  the  city  council,  and  it  was 
abused,  the  people  could,  at  least,  prevent  a 
recurrence  of  the  wrong  at  the  polls;  but  if  it 
be  reposed  in  a  body  not  elected  by  the  people 
the  remedy  is  uncertain,  indirect,  and  likely  to 
be  long  delayed.  The  absolutely  unlimited 
power  of  taxation,  as  to  duration,  attempted  to 
be  conferred  by  the  act  under  consideration,  is 
of  itself  a  forcible  reminder  that  the  power  to 
fix,  determine,  and  levy  a  tax  for  local  purposes 
should  be  conferred  upon  some  body  which 
stands  as  the  direct  representative  of  the  people 
to  the  end  that  an  abuse  of  such  power  may  be 
speedily  and  directly  corrected  by  those  whose 
property  must  bear  such  burdens.  The  act  in 
question  is  unconstitutional  in  so  far  as  it  un- 
dertakes to  confer  the  arbitrary  power  upon 
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the  board  of  library  trustees  to  fix  and  deter- 
mine tbe  amouot  of  tax  to  be  levied  for  the 
purposes  tbereiD  mentioDed^  and  the  city  coun- 
cil cannot  be  compelled  to  levy  (regardless  of 
any  discretion)  tbe  amounts  fixed  by  the  library 
board,  and  certified  to  said  council.  The 
questions  involved  in  the  case  were  not  raised 
or  considered  in  Orvis  v.  Des  Moines  Park 
Comrs,  88  Iowa,  674. 

The  action  of  the  district  court  in  refusing  a 
writ  of  mandamus  and  in  rendering  a  judg- 
ment against  the  plaintiff  for  costs  was  correct, 
and  the  judgment  is  affirmed. 


BROWN  SHOE  COMPANY.  Appt., 
Frank  HUNT. 
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1.  Samples  belons^g^  to  his  employer 

may  l>e  retained  to  satisfy  tbe  hotel  bill  of  a 
travelfDff  salesman,  under  aTstatute  autborizlDir 
tbe  retention  of  all  property  under  tbe  control 
of  guests  wbich  may  be  In  the  hotel. 

2.  A  statute  makings  an  employer's 
samples  liable  to  a  lien  for  hotel  bills  of  bis 
travellngr  salesman  In  whose  possession  they  are 
does  not  deprive  him  of  bis  property  without  due 
process  of  law. 

(October  28, 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Woodbury  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  sample  cases  and 
tbeir  contents.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lynn  Sk  Foley,  for  appellant: 

Appellee  having  received  the  goods,  know- 
ing them  to  be  the  property  of  a  third  party, 
and  that  they  were  not  owned  by  his  ^uest,  his 
lien,  if  be  had  any  as  innkeeper,  did  not  at- 
tach. 

Cook  V.  Kane,  13  Or.  482;  Singer  Mfg.  Co. 
V.  MiUer,  52  Minn.  616.  21  L.  R.  A.  229;  Con- 
inaton  v.  Newberger,  99  N,  C.  523. 

The  goods  were  not  of  such  character  as  to 
be  clas^  as  goods  for  the  convenience  or  com- 
fort of  the  guest,  but  rather  such  as  would  en- 
able a  person  to  carry  on  a  trade  or  business. 

Mowers  v.  Fethers,  61  if.  Y.  84, 19  Am.  Rep. 
244;  The  Innkeepertf  Lien  and  t/te  Commercial 
Traveler,  80  Am.  Law  Rev.  p.  142;  Fisher  v. 
Kelsep,  121  U.  8.  883,  SO  L.  ed.  930. 

In  a  judicial  proceeding,  due  process  of  law 
leauires  notice,  hearing,  and  judgment — any 
orderly  proceeding  adapted  to  the  nature  of  tbe 
case  in  which  the  citizen  has  an  opportunity  to 
be  heard  and  to  defend  and  protect  his  rights. 

6  Am.  &  Eng.  Enc.  Law,  p.  43;  People,  With- 
erbee,  v.  Essex  County  Supers.  70  N.  Y.  284. 

The  statute  in  question  makes  no  provisions 
for  the  bringing  in  of  a  third  party  or  notify- 
ing him  in  anv  manner  of  the  attempt  to  en- 
force said  innkeeper's  lien,  and  nothing  of  the 
kind  was  attempted  in  this  case. 

Zeigler  v.  South  dN<yrth  Ala.  R,  Co,  58  Ala. 


NOTS.— As  to  iDDkeeper^s  liens,  see  note  to  Singer 
Mfff.  Co.  V.  MiUer  (Minn.)  21  L.  B.  A  »». 
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599;  South  Platte  Land  Co.  v.  Buffalo  County 
Comrs.  7  Neb.  258;  Hutson  v.  Woodbridge  Pro- 
tection  Diet,  No.  i,  79  Cal.  90. 

Private  property  cannot  t>e  taken  from  one 
person  and  delivered  to  another  person  or  ap- 
plied to  the  private  use  of  another  except  by 
suit  instituted  and  conducted  in  accordance 
with  the  prescribed  course  of  procedure  for 
determing  the  title  to  property. 

Re  Batch,  11  Jones  &  8.  91. 

Neither  can  it  be  claimed  that  the  legislative 
act  is  due  process  of  law,  as  it  simply  under- 
takes to  appropriate  the  property  of  one  citizen 
for  the  use  of  another. 

People,  Berrick,  v.  Smiih,  21  N.  Y.  698; 
Garrison  v.  New  York,  88  U.  8.  21  Wall.  196, 
22  L.  ed.  612. 

Notice  is  absolutely  essential  to  the  validity 
of  the  proceeding,  and  while  it  may  be  given 
by  citation  in  some  cases,  possibly  by  statute 
in  others,  yet  it  must  be  given  in  some  form. 

San  Mateo  County  \.  Southern  P.  R.  Co.  13 
Fed.  Rep.  145;  Fleming  v.  Bull,  78  Iowa,  598. 

Messrs.  S.  J.  Quincy  and  Wri|;ht  4fe 
Hubbard  for  appellee. 

Kinne*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  determined  upon  the  follow- 
ing agreed  statement  of  facts:  ''This  is  an 
action  in  replevin,  in  which  the  Brown  8boe 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Missouri,  is  plaintiff,  and 
Frank  Hunt,  of  Sioux  Ci(^,  Iowa,  is  defend- 
ant. That  immediately  pnor  to  and  within  the 
last  two  years,  before  the  commencement  of 
this  action,  the  defendant  was  the  agent  and 
general  manager  of  and  for  Lola  M.  Hunt,  the 
proprietor  of  the  New  Oxford  Hotel,  in  Sioux 
City,  Iowa.  That  said  hotel  was  kept  for  the 
general  accommodation  of  the  general  traveling 
public.  That  one  M.  K.  Sheehan  applied  for 
and  was  furnished  meals,  lodgings,  extras,  and 
accommodations  usually  furnished  the  general 
public  at  inns  and  hotels  as  a  guest  of  said 
hotel,  which  said  accommodations  were  fur- 
nished by  defendant.  That  said  accommoda- 
tions so  furnished  were  of  the  value  of  $68.60, 
all  of  which  remains  due  and  unpaid.  That, 
at  the  time  the  accommodations  for  wbich  de- 
fendant claims  a  lien  were  furnished  to  the  said 
M.  K.  Sheehan,  the  said  Sheehan  was  the  au- 
thorized traveling  agent  and  salesman  of  tbe 
plaintiff,  and  engaged  in  the  prosecution  of  its 
business;  and  that  tbe  goods  described  in  plain- 
tiff's petition,  and  taken  under  the  writ  of 
replevin  herein,  were  the  samples  of  stock  and 
the  cases  containing  the  same  furnished  by  the 
plaintiff  to  the  saidM.  E.  Sheehan.  for  his  use 
in  the  prosecution  of  the  plaintiff's  business. 
That  the  amount  charged  against  the  said  M. 
K.  Sheehan,  and  for  which  defendant  claims 
a  lien  upon  the  goods  in  controversy,  is  the  fair 
and  reasonable  price  of  the  accommodations 
furnished  by  the  defendant  to  the  said  M.  E. 
Sheehan.  That  at  the  time  the  said  M.  K. 
Sheehan  became  a  guest  of  said  hotel,  the 
property  and  goods  described  in  the  petition 
were  in  his  actual  possession  and  under  his 
control  in  said  hotel,  and  remained  in  his  pos- 
session and  under  his  control  in  said  hotel  up 
to  the  time  when  said  M.  E.  Sheehan  departed 
therefrom,  and  said  goods  and  chattels  re- 


Iowa  Supkbme  Coubt. 


Oct., 


mained  at  said  hotel  until  the  same  were 
taken  under  the  writ  of  replevin  issued  in  this 
action.  That  the  defendant  took  possession  of 
said  goods  and  chattels  described  in  the  peti- 
tion, and  held  possession  thereof  as  security 
for  the  accommodations  furnished  to  said  M. 
K.  Sheeban  at  said  hotel  as  a  guest  thereof 
and  does  not  claim  to  have  any  other  or  further 
interest  in  said  goods  and  chattels,  except  that 
defendant  claims  he  is  entitled  to  a  lien  thereon 
for  the  value  of  the  accommodations  so  furn- 
ished to  the  said  M.  K.  Sheeban,  under  the 
statutes  of  this  state.  That  the  said  goods  and 
chattels  were  at  all  times  the  property  of  plain- 
tiff, and  were  at  the  time  the  said  defendant 
took  possession  thereof.  The  plaintiff's  own- 
ership of  said  goods  was  well  known  to  the 
defendant  while  said  M.  K.  Sheeban  was  a 
guest  at  said  hotel,  and  at  the  time  he  took 
possession  of  the  same.  That  the  plaintiff,  be- 
fore the  commencement  of  this  action,  de- 
manded the  possession  of  said  goods  and 
chattels.  That  the  value  of  said  property  is  as 
stated  in  the  petition.  That  the  goods  and 
chattels  described  in  plaintiff's  petition  were 
taken  under  the  writ  of  replevin  in  this  action, 
and  delivered  to  the  plaintiff,  and  have  ever 
since  remained  in  the  possession  of  the  plaintiff. 
That,  in  case  the  plaintiff  recovers  in  this  ac- 
tion, it  is  entitled  to  the  possession  of  said 
property,  and  jud|2;ment  against  the  defendant 
for  costs.  That,  in  case  defendant  prevails  in 
this  action,  he  is  entitled  to  a  judgment  against 
the  plaintiff,  and  upon  the  replevin  bond  filed 
in  this  action  and  the  securities  thereon,  to  the 
amount  of  $68  60,  and  costs  of  this  action." 
The  cause  was  tried  to  the  court,  and  a  judg- 
ment entered  in  favor  of  the  defendant,  and 
against  the  plaintiff  for  $68.60,  and  for  costs, 
from  which  plaintiff  appeals. 

2.  Our  statute  provides:  "All  hotel,  inn.  or 
eating-house  keepers  shall  have  a  lien  upon, 
and  may  take  and  retain  possession  of.  all  bag- 
gage and  other  property  belonging  to  or  under 
the  control  of  their  guests,  which  may  be  in 
such  hotel,  inn,  or  eating  house,  for  the  value 
of  their  accommodations  and  keep,  and  for  all 
money  paid  for  or  advanced  to,  and  for  such 
extras  and  other  things  as  shall  be  furnished 
such  guest,  and  such  property  so  retained  shall 
not  be  exempt  from  attachment  or  execution 


to  the  amount  of  the  proper  and  reasonable 
charges  of  such  hotel,  inn,  or  eating-house 
keeper  against  such  guest,  and  costs  or  enfor- 
cing the  lien  thereon."  Acts  18th  Qen.  Assem. 
chap.  181.  §  2.  It  appears  from  the  statement 
of  facts  that  defendant  knew  that  the  goods 
upon  which  he  claims  a  lien  did  not  belong  to 
his  guest,  but  were  the  property  of  the  plaintiff. 
It  is  therefore  contended  that  his  inn-keeper's 
lien  did  not  attach  to  them.  Counsel  cite 
several  cases  in  support  of  such  contention. 
They  were  cases  where  the  lien  claimed  was 
the  common-law  lien,  and  not  one  created  by 
the  statute.  This  applies  also  to  the  claim 
that  the  goods  were  not  of  such  a  character  as 
to  be  considered  as  for  the  convenience  or  com- 
fort of  the  guest,  but  rather  such  as  enabled 
the  guest  to  carry  on  a  trade  or  business.  The 
common-law  doctrine  that  the  inn  keeper  could 
have  no  lien  against  the  property  of  third 
parties,  be  knowing  their  ownership  when  he 
received  the  guest  and  the  property,  has  been 
changed  by  our  statute.  Under  our  statute  the 
inn  keepers  may  "take  and  retain  possession  of 
all  baggage  and  other  property  belonging  to  or 
under  the  control  of  their  guests,  which  may 
be  in  such  hotel  or  inn."  Clearly,  the  legisla- 
ture intended  by  the  words  used  to  give  a  lien, 
not  only  upon  the  property  in  fact  belonging  to 
the  guest,  and  which  was  in  the  hotel  or  inn, 
but  likewise  a  lien  upon  property  placed 
therein  which  was  under  the  guest's  control. 
The  guest  in  this  instance  was  a  traveling  man, 
selling  goods  by  sample,  and  the  lien  is  claimed 
upon  these  sample  goods  and  the  receptacles  in 
which  they  were  contained.  These  goods  were 
used  in  the  prosecution  of  his  business  as  a 
salesman.  The  nature  and  character  of  his  oc- 
cupation were  such  that  plaintiff  must  be  held 
to  know  he  would  be  compelled  to  stop  at  ho- 
tels or  inns,  and  that,  in  the  proper  prosecution 
of  his  avocation,  he  would  need  his  sample 
goods  in  such  hotels  or  inns.  The  statute 
clearly  covers  such  goods  as  they  were,  under 
the  control  of  the  ^uest. 

8.  The  statute  is  not  unconstitutional.  It 
does  not  deprive  the  owner  of  his  property 
without  due  process  of  law.  It  simply  pro- 
vides for  a  lien  and  a  possession,  and  makes  no 
provision  as  to  how  the  lien  shall  be  enforced. 

The  judgment  below  is  affirmed. 
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*  1,   Petroleoiii  oiI«  as  it  is  found  in  the  cavities 
of  the  rock,  is  part  of  the  realty,  and  embraced 

*Headnotes  by  English,  P. 

NOTB.— As  to  rifirhts  of  life  tenants  In  mines,  see 
also  Koen  v.  Bartlett  (W.  Va.)  81  L.  R.  A.  128;  Mar- 
shall V.  Mellon  (Pa.)  85  L.  B.  A.  816;  Williamson  v. 
Jones  (W.  Va.)  88  L.  B.  A;  084. 
80  L.  R.  A, 


in  the  comprehensive  idea  which  the  law  at- 
taches to  the  word  "land." 

8.  The  only  maimer  in  which  a  fl^uuv 
dian  can  lease  or  sell  the  land  of  his  ward 
for  the  purpose  of  its  development,  or  any  other 
purpose,  is  in  the  manner  prescribed  by  statute, 
under  a  decree  of  the  court. 

8.  The  petrolenm  oil  underlying  a  tract 
of  land  which  has  been  devised  to  a  life  tenant 
who  is  in  possession,  and  which  Is  to  iro  to  oertaia 
infant  children  after  the  decease  of  the  life  ten- 
ant, may  be  sold,  upon  the  petition  of  the  cniar- 
dian  of  said  infants,  under  the  provisions  of 
chapter  88  of  the  Code,  or  leased;  and  the  life  ten- 
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ant  win  be  entitled  to  the  interest  on  the  royalty 
dorinfiT  the  continuance  of  the  life  estate,  and 
then  the  residue  or  corpus  of  the  royalty  will  be 
paid  to  the  remaindermen. 
4*  An  oil  leuae,  ttkysresting  tlie  lessee 
with  the  ri^ht  to  remove  all  the  oil  in 
place  In  the  premises,  in  consideration  of  his  ^iv- 
InfiT  the  leraors  a  certain  per  cent  thereof,  is,  in 
legal  effect,  a  sale  of  a  portion  of  the  land,  and 
the  proceeds  represent  the  respective  Interests  of 
the  lessors  in  the  premises. 

(November  17, 18W.) 

APPEAL  by  complaioant  from  a  decree  of 
the  Circuil  Court  for  Marion  County  dis 
missing  a  bill  filed  to  compel  an  accounting 
for  oil  which  bad  been  taken  from  land  in 
-which  complainants  claimed  an  interest.  Re- 
Tertted. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  Bassel,  Charles  Powell, 
and  William  P.  Hnbbard,  for  appellants: 

The  infant  need  not  wait  until  attaining  his 
majority  before  exercising  bis  right  to  assail  or 
set  aside  a  decree  affecting  bis  rights  which  is 
erroneous,  but  the  period  of  six  months  named 
in  the  statute  is  merely  the  limit  of  time  within 
which  such  a  proceeding  will  be  entertained. 

Tvler,  Infancv,  2d  ed.  §  150;  Powell  v.  Koeh- 
ler,  '63  Ohio  St.'  108.  26  L.  R.  A.  480;  Walker 
V.  Page,  21  Gratt.  686;  Durrett  v.  Davis,  24 
Gratt.  306;  Hull  v.  Hull,  26  W.  Va.  1. 

Oil  in  place  is  part  of  the  body  of  real  estate. 

WiUiamson  v.  Jones,  89  W.  Va.  281,  25  L. 
R  A.  222. 

Courts  of  chancery,  independently  of  chap. 
88,  ^  12,  of  the  Code,  have  the  right  in  just 
such  cases  as  this  to  prevent  injury  to  the  in- 
heritance, and  the  rules  under  which  a  court 
acts  in  ^ucb  cases  are  well  settled. 

Tooker  v.  Anneslep,  6  Sim.  285;  Waldo  v. 
Waldo.  7  Sim.  261,  12  Sim.  107;  Tollemaehe  v. 
Tollemache,  1  Hare,  456;  Ferrand  v.  Wilson,  4 
Hare,  881 ;  CovseU  v.  Bell,  1  Younge  &  C.  Ch. 
Gas.  569;  Qent  v.  Harrison,  Johns.  617;  Story, 
Eq.  §  919,  and  cases  cited  in  note. 

The  statute  for  the  sale  of  infants'  real  es- 
tate must  be  strictly  pursued  or  the  proceeding 
is  a  nullity.  The  statute  does  not  authorize  a 
barter  or  exchange,  and  does  not  authorize  a 
sale  for  anything  but  a  money  price. 

Perin  v.  Megibben,  6  TJ.  8.  App.  848,  63  Fed. 
Rep.  86,  8  C.  C.  A.  448;  Faulkner  v.  Da  is,  18 
Gratt.  657;  Pierce  v.  Trigg,  10  Leigh,  410. 

While  the  statute  in  relation  to  the  sale  of 
infants'  lands  is  remedial  in  its  nature  and  is 
to  be  construed  liberally*  that  means  that  it  is 
to  be  construed  as  bringing  within  its  purview 
like  cases  as  to  which  the  literal  meaning  of 
the  words  did  not  extend,  but  which  were 
within  the  legislative  policy  indicated  by  the 
statute,  as  in — 

Faulkner  v.  Dams,  18  Gratt.  669. 

The  most  that  was  ever  done  or  claimed  for 
the  life  tenant  was  to  give  him  the  interest  of 
theproceeds  of  the  timber  sold. 

Hussey  v.  Hussey,  5  Madd.  85;  Delapole  v. 
Delapole,  17  Ves.  Jr.  151;  Mildmay  v.  Mad- 
may,  4  Bro.  Cb.  76. 

The  court  will  direct  the  interest  of  the  pro- 
ceeds to  be  paid  to  the  tenant  for  life,  though 
impeachable  for  waste. 
89  L.  R  A. 


Fletcher  v.  Ashburner,  1  Lead.  Cas.  in  Eq. 
1008. 

The  courts  of  this  country  decide  kindred 
questions  upon  the  same  ground,  that  it  is 
done  for  the  preservation  of  value  and  the  ben- 
efit of  those  who  may  become  entitled. 

2  Story,  Eq.  Jur.  §  919. 

Equity  will  in  any  proper  case  interfere  in 
cases  wnere  the  tenant  in  possession  is  im- 
peachable for  waste,  and  direct  timber  to  be 
felled  which  is  fit  to  be  cut  down  and  in  dan- 
j?er  of  running  into  decay,  and  will  thus  secure 
the  proceeds  for  the  benefit  of  those  entitled. 

1  Spelling,  Extraordinary  Relief,  §  252. 

Courts  of  equity  are  always  prompted  to  ac- 
tion by  the  necessity  of  preserving  the  prop- 
erty and  its  value;  thus  they  will  not  permit  an 
engine  and  boilers  to  be  torn  out  of  a  sawmill 
and  sold  separately. 

Witmer's  Appeal,  9  Wright  (Pa )  455. 

Infants  are  under  the  epecial  protection  of 
courts  of  equity  whose  duty  it  is  to  vacate 
every  judgment  and  decree  by  which  injustice 
has  been  done  to  them. 

Newland  v.  Gentry,  18  B.  Mon.  666;  Berrett 
V.  Oliver,  7  Gill  &  J.  191;  Lefevre  v.  Laraway, 
22  Barb.  167. 

Mr,  John  W.  Mason  for  appellees. 

Eng^liflh*  P.,  delivered  the  opinion  of  the 
court: 

J.  D.  Youst,  by  his  last  will  and  testament, 
bearing  date  on  the  29th  day  of  November, 
1881,  devised  bis  home  tract  of  land,  situated 
in  Marion  county.  West  Virginia,  to  his  wife, 
Susanna  Youst,  during  her  natural  life,  and  at 
the  death  of  said  Susanna  Youst  said  tract  of 
land  was  devised  to  Hermenia  Wilson,  the 
wife  of  Alpheus  M.  Wilson,  during  her  natural 
life,  to  be  held  by  her  free  from  the  control  of 
her  husband,  Alpheus  Wilson,  as  her  separate 
property  and  estate,  and  to  descend  to  her  heirs 
at  her  death;  stating  in  said  will  that  it  was 
his  intention  to  give  said  home  tract  of  land  to 
his  wife  for  and  during  her  life,  and  after  her 
decease  to  the  said  Hermenia  C.  Wilson  for 
and  during  her  life,  and  at  her  death  to  de- 
scend to  her  heirs,  but  with  the  following 
charge,  limitation,  and  direction,  viz,:  That  if 
the  said  Hermenia  C.  Wilson  should  not  sur- 
vive his  wife,  so  as  to  come  in  possession  of 
said  home  tract  of  land,  and,  dying  during  the 
lifetime  of  his  wife,  should  leave,  surviving 
her  (said  Hermenia  C.  Wilson),  no  child  or 
children,  nor  the  descendants  of  any  children, 
then,  instead  of  said  tract  of  land  going  to  the 
heirs  of  Hermenia  C,  he  directed  that  one 
half  of  said  home  tract  of  land  should,  at  the 
death  of  his  wife,  go  to,  and  be  the  property 
of.  her  said  husband,  Alpheus  M.  Wilson,  if 
living,  and  the  other  half  to  the  heirs  of  his 
sister.  Eliza  Wade,  and  the  heirs  of  his  de- 
ceased brother,  Nicholas  B.  Youst,  by  his  first 
wife.  etc.  This  will  was  duly  admitted  to 
probate  on  the  14th  day  of  March,  1889.  Al- 
pheus M.  Wilson  died  on  the  29th  day  of  No- 
vember, 1891,  and  left  surviving  him,  by  his 
wife,  Hermenia,  three  children, — Thomas  J., 
Jehu  D.,  and  Clarence  L.  Wilson.  Another 
child  (Stella  May  Wilson)  was  bom  January 
11,  1891,  and  died  in  April,  1892.  After  the 
death  of  her  husband.  Alpheus  M.  Wilson,  his 
widow,  Hermenia,  was  married  on  the  8th  day 
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of  June,  1893.  to  one  James  W.  Powell,  by 
whom  she  had  one  child,  named  Minnie  C. 
Powell,  and  died  in  November,  1898,  leaving, 
fliirviving  her,  her  husband,  said  James  W. 
Powell,  and  four  children, — three  by  the  first 
husband,  and  one  by  the  latter.  On  the  12th 
day  of  July,  1890,  the  said  Susanna  Youst,  and 
Hermenia  C.  Wilson  and  A.  M.  Wilson,  her 
husband,  and  Alpheus  M.  Wilson,  as  guardian 
of  Thomas  J.  Wilson,  Jehu  D.  Wilson,  and 
Clarence  L.  Wilson,  infant  children  of  said 
Hermenia  C.  Wilson,  leased  said  tract  of  land, 
containing  856  acres,  more  or  less,  to  the  firm 
of  C.  E.  Wells  &  Co.,  for  the  purpose  of  min- 
ing and  operating  thereon  for  oil  and  gas,  for 
the  consideration  of  one-eighth  royalty  for  all 
oil  removed,  and  $200  a  year  for  the  gas  from 
each  and  every  gas  well  drilled  on  said  prem- 
ises.   On  the day  of  November,  1890, 

the  said  Alpheus  M.  Wilson,  as  guardian  for 
Thomas  J.  Wilson,  Jehu  D.  Wilson,  and  Clar- 
ence L.  Wilson,  infant  children  of  Hermenia 
C.  Wilson  and  Alpheus  M.  Wilson,  filed  a  pe- 
tition in  the  circuit  court  of  Marion  county, 
pursuant  to  |  12  of  chap.  83  of  the  Code  of 
West  Virginia,  praying  the  sale  of  the  interest 
of  his  wards  in  the  oil  and  gas  underlying  or 
contained  in  said  tract  of  land;  and  such  pro- 
ceedings were  had  therein  that  on  the  29th  day 
of  November,  1890,  a  decree  was  entered  bv 
said  circuit  court  directing  that  said  A.  M. 
Wilson,  as  such  guardian,  should  sell  the  oil 
and  gas  underlying  said  land,  either  at  public 
or  private  sale,  by  making  a  lease  of  said  land 
for  oil  purposes  for  a  term  of  years,  for  which 
the  lessee  was  to  deliver  one  eighth  of  the  oil  as 
rental  or  royalty,  one  third  of  which  eighth  was 
to  be  delivered  to  the  said  three  infants  or  their 
guardian.  It  appears  th^  in  pursuance  of  said 
decree  the  guardian  of  said  infants  executed  a 
lease  of  said  land,  or  of  the  infants'  interest  in 
the  oil  therein,  to  C.  E.  Wells  and  others,  who 
subsequently  assigned  said  lease  to  the  South 
Penn  Oil  Company,  and  reported  said  lease  to 
the  court,  which  was  confirmed  in  December, 
1890.  It  further  appears  that  the  said  South 
Penn  Oil  Company  proceeded  at  once  to  bore 
for  oil  on  said  land,  and  has  produced  a  large 
quantity  of  oil  from  it;  that  by  the  1st  day  of 
June,  1894.  the  royalty  of  one  eighth  of  the  oil 
obtained  from  said  land  amounted,  in  value  to 
the  sum  of  $22,000.  Said  Susanna  Youst  and 
Hermenia  C.  Wilson,  shortly  after  the  render- 
ing of  said  decree,  assigned  two  thirds  of  said 
one  eighth  of  said  royalty  to  one  S.  B.  Hughes, 
who  up  to  the  1st  day  of  July,  1894,  had  re- 
ceived about  $15,000  as  the  two  thirds  of  said 
royalty  thus  assigned  to  him.  After  the  lease 
of  said  land  for  oil  purposes  was  confirmed, 
another  child  was  born  to  said  Hermenia  C. 
and  Alpheus  ^M.  Wilson,  which  was  named 
Stella  May.  and  she  was  admitted  by  a  subse- 
quent decree  of  said  court  to  share  in  said  roy- 
alty; which  last-named  child  was  bom  on  the 
11th  day  of  January,  1891,  and  died  in  April, 
1892.  Said  Alpheus  M.  Wilson  died  on  the 
29th  day  of  November,  1891.  In  1898  his 
widow  intermarried  wiih  one  James  W.  Powell, 
by  whom  she  bad  one  child,  Minnie  C.  Powell; 
and  a  few  days  after  the  birth  of  said  Minnie  C. 
Powell  the  said  Hermenia  Powell  died  in  testate, 
leaving  her  husband,  said  James  W.  Powell, 
and  four  children;  and  in  January,  1894,  upon 
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petition  filed  in  the  intermediate  court,  said 
Minnie  C.  Powell  was  admitted  as  a  co-owner  in 
the  one  eighth  of  said  royalty.  Said  Susanna 
Youst  is  still  living;  and  the  said  infant  chil- 
dren, Thomas  J.Wilson.  JehuD.  Wilson,  Clar- 
ence L.  Wilson,  and  Minnie  C.  Powell,  by 
their  next  friend,  Harrison  Manley,  filed  a 
bill  in  the  circuit  court  of  said  countjr  of  Mar- 
ion, attacking  said  proceedings  as  being  erro- 
neous and  void  so  far  as  it  was  decreed  that 
said  infants  should  share  equally  with  Susanna 
Youst  and  Hermenia  C.  Wilson  and  Alpheus 
M.  Wilson,  her  husband,  in  the  value  and  pro- 
duction of  the  oil  and  gas  in  and  under  the 
land  in  said  petition  and  exhibits  described, 
giving  to  said  infants  the  one  third  of  said  roy- 
alty: claiming  that,  said  oil  being  part  of  the 
real  estate,  the  life  tenant,  during  her  natural 
life,  was  entitled  to  the  interest  upon  the  sum 
realized  as  royalty,  and  that  said  Hughes  as  as- 
signee of  the  life  tenants,  should  be  compelled 
to  account  for  all  money  received  by  him  as 
royalty  in  excess  of  annual  Interest  upon  the 
one  eighth  of  the  oil  paid  by  said  lessee,  and 
praving  the  appointment  of  a  receiver  to  collect 
said  royalty  during  the  life  of  said  Susanna 
Youst,  and  that  he  be  required  to  pay  the  in- 
terest annually  upon  the  same  to  said  Hughes, 
and  that  the  entire  principal  should  at  the 
death  of  said  Susanna  Youst  be  paid  to  peti- 
tioners. The  complainants  in  said  bill  alleged 
that  the  decree  of  November  29,  1890,  waa 
based  upon  the  supposition  that  the  three  chil- 
dren of  said  A.  M.  Wilson  and  Hermenia  C. 
Wilson  were  the  owners  in  fee  simple  of  said 
land  subject  to  the  life  estate  of  said  Susanna 
Youst  and  said  Hermenia,  and  ignored  the  fact 
that  other  and  different  persons  might  be  the 
heirs  at  law  of  said  Hermenia  at  her  death; 
and  they  further  alleged  that  the  circuit  court 
of  Marion  county  had  no  authority  to  take 
from  the  complainants,  and  give  to  said  Su-  . 
sanna  Youst  and  Hermenia  C.  Wilson  any 
part  of  the  body  of  said  real  estate,  as  was  done 
by  said  decree  of  November  29,  1890,  and  the 
subsequent  ^decree  confirming  the  sale  to  said 
Wells. 

The  South  Penn  Oil  Company  answered  said 
bill,  in  which  answer,  after  stating  the  man- 
ner in  which  it  claimed  the  right  to  the  lease  of 
said  tract  of  land  for  oil  purposes,  it  alleged  that 
said  royalty  of  one  eighth  of  all  the  oil  produced 
and  saved  from  said  land  had  been  delivered 
to  the  Eureka  Pipe-Line  Company,  a  common 
carrier  of  oil,  in  accordance  with  the  rules  and 
customs  of  the  business,  and  in  accordance  with 
the  terms  and  provisions  of  said  contract,  and 
the  proceedings  and  aecrees  under  which  said 
interests  were  sold,  and  under  which  its  right 
accrued  to  bore  for  and  produce  said  oil,  and 
that  all  of  said  one-eighth  royalty  of  the  said  oil 
as  was  produced  and  saved  from  said  land,  ex- 
cept so  much  thereof  as  may  remain  unsold 
and  in  the  custody  of  the  pipe- line  company, 
had  been  delivered  to  S.  B.  Hughes,  assignee 
and  grantee  of  Susanna  Youst  and  Hermenia 
C.  Wilson,  and  to  the  guardian  of  said  infants, 
in  accordance  with  the  said  decrees  and  con- 
tracts. It  denies  every  allegation  of  said  bill 
that  is  in  any  way  intended  or  calculated  to 
raise  any  question  affecting  respondent's  title 
10  the  oil  and  gas  in  said  land,  and  the  proper 
delivery  and  disposal  of  the  one- eighth  roytUty 
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of  said  oil  to  the  persons  entitled  thereto  ac- 
cording to  the  contracts  and  decrees  of  the 
court  creating  title  in  respondent  to  such  oil, 
and  avers  that  it  is  not  interested,  as  between 
the jplainiiffs  in  the  case  and  the  defendant  S. 
B.  Hughes,  as  to  how  the  royalty  of  one  eiebth 
of  said  oil  should  be  thereafter  disposed  of, 
but  claims  that  so  much  of  said  royalty  as  has 
•heen  delivered  to  the  said  pipe-line  company, 
or  has  been  disposed  of  by  the  plaintiffs  or  the 
defendant  S.  B.  Hughes,  has  been  delivered  in 
accordance  with  the  provisions  and  require- 
ments of  said  contracts  and  decrees  entered  by 
the  court  in  said  proceedings,  which  said  de- 
crees, respondent  avers,  fully  protect  said  re- 
spondent in  the  delivery  and  disposition  of  said 
royalty  of  oil  so  made  as  aforesaid.  Respond- 
•ent  further  avers  that  the  payment,  delivery, 
and  disposal  of  said  royalty  of  oil  produced 
from  said  land  was  legally  made,  delivered, 
and  disposed  of  strictly  in  accordance  with  the 
requirements  and  provisions  of  said  decrees  of 
aaid  court,  to  the  persons  legally  entitled  there- 
to under  the  provisions  of  said  decrees;  and 
it  denies  the  right  of  the  complainants  to  have 
said  decrees,  or  either  of  them,  set  aside  or 
annulled,  or  in  any  manner  changed  to  such  an 
extent  as  would  in  any  way  or  manner  affect 
the  rights  and  interests  of  respondent,  or  in  any 
way  make  the  said  respondent  liable  to  account 
for  such  part  of  said  royalty  of  oil  as  has  been 
•delivered  or  disposed  of  by  said  respondent  to 
said  S.  B.  Hughes  under  the  provisions  of  said 
decrees  and  said  contracts  and  deeds;  and  said 
respondent  further  averr^  that  said  orders 
and  decrees  under  and  by  which  said  royalty 
of  oil  was  delivered  and  disposed  of  were  pro- 
nounced and  entered  in  and  by  a  court  of  com- 
petent jurisdiction,  and  in  and  by  a  court  hav- 
ing jurisdiction  of  the  subject-matter  disposed 
of  by  said  decrees.  S.  B.  Hughes  and  the 
Eureka  Pipe-Line  Company  also  filed  answers 
to  said  bill,  putting  in  issue  its  allegations.  The 
cause  was  heard  on  the  18th  of  July,  1894,  and 
the  court  dismissed  the  plaintiffs'  bill  with 
costs;  and  from  this  decree  the  plaintiffs  ob- 
tained this  appeal. 

The  first  error  assigned  by  the  appellants  is 
that  **the  circuit  court,  in  its  decree  of  Novem- 
ber 29,  1890.  erred  in  directing  that  two  thirds 
of  the  royalty  or  rental  reserved  by  said  de- 
cree should  be  paid  or  delivered  to  the  said 
Busanna  Toust  and  Her  men  ia  C.  Wilson,  the 
life  tenants,  for  the  reason  that  the  oil  con- 
tained in  or  under  said  land  was  part  of  the 
body  of  the  estate,  as  much  as  coal  or  other 
minerals  that  might  have  been  contained 
therein,  and  the  court  could  not  under  the  law 
authorizing  a  sale  of  lands  held  by  the  infants 
in  reversion,  subject  to  a  life  estate,  give  a 
part  of  such  real  estate  to  the  life  tenant;  the 
latter  being  entitled  only  during  life  to  the  an- 
nual interest  upon  the  fund  realized  from  the 
aaie  or  disposition  of  the  infant's  estate  under 
the  decree."  In  considering  the  questions 
raised  by  this  assignment  of  error,  and  deter- 
mining ttie  rights  of  the  respective  parties  to 
the  record  with  reference  to  the  matters  in  con- 
troversy, it  is  necessary  to  look  to  the  source  of 
their  title.  The  tract  of  land  containing  255 
acres  belonged  to  Jehu  D.  Youst  at  the  time 
of  his  death;  and  when  we  look  to  his  will  for 
the  purpose  of  ascertaining  what  disposition 
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be  made  of  it,  and  when  he  comes  to  make 
plain  his  intention  respecting  said  tract  of  land, 
be  says:  "My  intention  being  to  give  said 
home  tract  of  land  to  my  wife  for  and  during 
her  life,  and  after  the  decease  of  my  wife  to 
the  said  Hermenia  C.  Wilson  for  and  during 
her  life,  and  at  her  death  to  descend  to  her 
heirs,  but  with  the  following  charge,  limita- 
tion, and  direction,  mz.:  That  if  said  Herme- 
nia C.  Wilson  should  not  survive  my  wife,  so 
as  to  come  into  possession  of  said  home  tract 
of  land,  and.  dying  during  the  life  of  my  wife, 
should  leave  surviving  her  (said  Hermenia  C. 
Wilson)  no  child  or  children,  nor  the  descend- 
ants of  any  children,"  then,  instead  of  said 
home  tract  of  land  going  to  the 'heirs  of  said 
Hermenia  C,  he  directs  that  one  half  thereof 
shall  go  to  said  Alpheus  M.  Wilson,  if  living, 
and  the  other  half  to  his  sister,  Eliza  Wade, 
and  the  heirs  of  his  deceased  brother,  Nicholas 
B.  Youst,  by  his  first  wife.  Under  the  plain 
provisions  of  this  will,  then,  Susanna  Youst 
look  a  life  estate  in  the  255acre  tract  of  land, 
and  Hermenia  C.  Wilson  took  nothing  during 
the  lifetime  of  said  Susanna  Youst;  and.  as  it 
appears  that  said  Susanna  Youst  survived  said 
Hermenia  C.  Wilson,  it  follows  that  said  Her- 
menia never  took  any  interest  in  said  tract  of 
land.  The  said  Hermenia  C.  Wilson,  at  her 
death,  however,  left  the  plaintiffs  in  this  suit, 
her  infant  children,  who,  under  said  will  were 
entitled  to  said  real  estate,  subject  to  the  life 
estate  of  Susanna  Youst.  At  the  time  the 
death  of  said  J.  D.  Youst  occurred,  no  lease  had 
been  made  of  said  land  for  oil  purposes,  and  no 
well  had  been  opened  or  commenced  thereon. 
In  March,  188ft,  however,  said  Susanna  Youst, 
Alpheus  M.  Wilson,  and  Hermenia  C.  Wilson 
executed  a  paper  purporting  to  be  a  lease  of 
said  land  to  T.  M.  Jackson  &  Co.,  for  the  pur- 
pose  of  mining  and  boring  for  oil  upon  the 
usual  terms.  On  July  12,  1890,  the  same  par- 
ties, in  their  own  jright,  and  the  said  Alpheus 
M.  Wilson,  as  guardian  of  his  three  cnildren, 
Thomas  J.,  Jehu  D.,  and  Clarence  L..  Wilson 
(Stella  May  not  having  been  born),  made  an- 
other lease  of  said  land  for  oil  purposes  to  C. 
E.  Wells  &  Co.,  who  assigned  to  the  South 
Penn  Oil  Company.  At  the  fall  term  of  the 
circuit  court,  1890,  a  petition  was  presented, 
under  ^  12  of  chap.  83  of  the  Code,  praying  a 
sale  of  his  ward's  land;  and  a  decree  was  en- 
tered in  pursuance  thereof,  directing  the  sale 
by  said  guardian,  through  the  form  of  a  lease  of 
the  oil  under  said  land,  lor  which  the  lessee  was 
to  pay  a  rental  of  one  eighth,  which  the  court 
directed  to  be  divided  equally  between  Su- 
sanna Youst,  Hermenia  C.  Wilson,  and  her 
three  children,— one  third  to  the  children,  one 
third  to  said  Hermenia  C.  Wilson,  and  one 
third  to  Susanna  Youst.  Before  the  decree  of 
November,  1890,  was  entered,  said  Susanna 
Youst  assigned  her  interest  in  the  one-eighth 
part  of  said  oil  to  S.  B.  Hughes;  and  on 
December  2, 1890,  Alpheus  M.  Wilson  and  his 
wife  transferred  their  interest  in  said  oil  to  S. 
B.  Hughes.  Now,  said  Susanna  Youst  had 
only  a  life  estate  in  said  real  estate,  and  her 
rights  with  reference  to  said  realty  were  the 
same  as  any  other  life  tenant.  No  well  had 
been  commenced  or  completed  on  said  land  at 
the  time  of  the  death  of  her  husband.  Under 
the  head  of  '"Mines,"  2  Minor.  Inst.  p.  147 


296 


Wb8T  VraoraiA  Sxtpkbme  Court  op  Appeals. 


NoT.» 


(*128),  the  author  Bays:  "A  widow  is  dowable 
of  mines  and  quarries,  butouly  of  those  which 
were  opened  and  worked  in  the  husband's  life- 
time, although  what  shali  be  regarded  as  an 
open  mine  or  quarry  is  ngt  always  easy  to  de- 
fine. It  seems  that,  if  any  part  of  a  bed  or  de- 
posit of  mineral  matter  has  been  excavated  for 
the  purpose  of  mining,  the  whole  bed,  and  the 
strata  lying  under  it,  are  to  be  deemed,  for 
dower  purposes,  an  open  mine  and  that  new 
pits  or  shafts  may  be  sunk  for  the  purpose  of 
reaching  it.  Nor  is  it  less  open  because  the 
working  has  been  discontinued.  On  the  other 
hand,  for  a  dowress  or  any  other  life  tenant  to 
open  new  mines  is  waste,  which  will  be  pun- 
ished with*  damages,  and,  as  being  of  irreme- 
diable injury  to  the  reversioner,  will  be  inhib- 
ited by  injunction  from  a  court  of  equity." 
In  the  case  of  Crouch  v.  Puryear,  1  Rand. 
(Ya.)  258,  10  Am.  Dec.  528,  it  was  held  that 
"it  is  not  waste  in  a  tenant  in  dower  of  coal 
lands  to  take  coal  to  any  extent  from  a  mine 
already  opened,  or  to  sink  new  shafts  into  the 
same  veins  of  coal."  So,  Washb.  Real.  Prop, 
p.  208,  states  the  law  thus:  "A  widow  is  en- 
titled to  dower  in  mines  belonging  to  her  hus- 
band in  fee,  which  may  have  been  opened  dur- 
ing his  lifetime,  whether  within  his  own  land 
or  that  of  another.  .  .  .  But  though  she 
may  work  an  open  mine,  under  her  claim  of 
dower,  to  exhaustion,  she  may  not  open  new 
ones  even  within  the  land  set  to  her  as  a  part 
of  her  dower." 

The  question  is  whether  petroleum  oil,  as  it 
is  found  in  the  rock  beneath  the  surf  ace,  is  part 
of  the  real  estate  in  which  it  is  found;  and  the 
same  law  that  applies  to  the  ownership  of  the 
surface  and  soil  applies  to  it.  This  question 
has  been  passed  upon  by  the  courts  of  last  re- 
sort in  different  states.  Gould,  in  his  valuable 
work  on  Waters,  §  291,  says:  "Petroleum  oil, 
like  subterranean  water,  is  included  in  the  com- 
prehensive idea  which  the  law  attaches  to  the 
word  'land,'  and  is  a  part  of  the  soil  in  which 
it  is  found.  ...  A  lease  of  land  for 
the  purpose  of  mining  oil,  coal,  rock,  or  car- 
bon oil  passes  a  corporeal  interest  which  is  the 
proper  subject  of  an  action  of  ejectment,  and 
the  sale  of  a  proportionate  part  of  the  oil  to 
be  procured  by  an  oil  well  is  an  interest  in 
land,  a  parol  sale  of  which  is  void  under  the 
statute  of  frauds."  This  question  was  before 
the  supreme  court  of  Pennsylvania  in  Stough- 
ton*s  Appeal,  88  Pa.  198,  and  it  was  there  held 
that  "a  guardian  has  ordinarilv  power  to 
lease  any  of  his  ward's  property  of  such  char- 
acter as  makes  it  the  subject  of  a  lease;  but 
without  the  approval  of  the  orphan's  court  he 
cannot  dispose  of  any  part  of  the  realty.  Oil 
is  a  mineral,  and  being  a  mineral,  is  part  of 
the  realty,  and  a  guardian  cannot  lease  the 
land  of  his  ward  for  the  purpose  of  its  develop- 
ment, as  it  would,  in  effect,  be  the  grant  of  the 
corpus  of  the  estate  of  his  ward."  Mr.  Justice 
Gordon,  in  delivering  the  opinion  of  the  court, 
said:  "Oil,  however,  is  a  mineral,  and  being 
a  mineral,  is  part  of  the  realty;  Funk  v.  Halde- 
man,  53  Pa.  229.  In  this  it  is  like  coal  or  any 
other  natural  product  which  in  situ  forms  part 
of  the  land .  It  may  become,  b^  severance, 
personalty,  or  there  may  be  a  right  to  use  or 
take  it,  originating  in  custom  or  prescription, 
as  the  right  of  a  life  tenant  to  work  opened 
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mines,  or  to  use  timber  for  repairing  build inga- 
or  fences  on  a  farm,  or  for  nrel)ote.  Never- 
theless, whenever  conveyance  is  made  of  it,, 
whether  that  conveyance  be  called  a  lease  or 
deed,  it  is,  in  effect,  the  grant  of  part  of  the 
corpus  of  the  estate  and  not  of  a  mere  incorpo- 
real right.  In  the  case  above  cited,  this  is  said 
to  1x3  so  as  to  leases  of  coal  lands  for  the  purpose 
of  mining,  and  there  is  no  reason  why  the 
same  doctrine  should  not  apply  to  oil  leases. "" 
This  question  was  also  l^efore  this  court  in  the 
recent  case  of  Williamson  v.  Jones,  89  W.  Va. 
281,  26  L.  R.  A.  222,  and  it  was  held  that 
"petroleum  or  mineral  oil  in  place  is  as  much 
a  part  of  the  realty  as  timber,  coal,  iron  ore,  or 
saltwater;"  also,  that  "it  is  a  part  of  the  in- 
heritance, and  an  unlawful  removal  thereof  is 
a  disherison  of  him  in  remainder,  constituting 
waste,  which  a  court  of  equity  in  a  proper  case 
will  restrain  and  enjoin." 

The  plaintiffs  in  the  case  under  consideration 
do  not  appear  to  be  seeking  to  set  aside  the 
sale  or  lease  of  their  interests  in  the  255  acres 
of  land  in  controversy,  but  they  claim  that 
the  said  Susanna  Youst,  being  entitled  only  to 
a  life  estate  in  the  land,  had  no  right  to  bore 
wells  and  take  petroleum  oil  from  the  land, 
and,  not  having  that  right  herself  (when  no 
well  had  been  bored  thereon  in  the  lifetime  of 
her  husband),  as  a  matter  of  course  she  could 
not  assign  that  right  to  any  other  person. 
Susanna  Toust  survived  Mrs.  Hermenia  Wil- 
son, and  for  that  reason  said  Hermenia  took  no 
interest  in  the  land  or  the  oil  contained  therein. 
But  while  it  is  trup  that  said  Susanna  Toust 
was  not  entitled  to  any  portion  of  the  oil 
contained  in  the  land,  and  could  not  bore  a 
well  for  the  purpose  of  developing  the  same, 
yet  she  was  entitled  to  the  surface  (that  is, 
to  its  possession  and  use  during  her  lifetime, 
and  could  prevent  any  person  from  enteriag 
thereon  for  the  purpose  of  drilling  a  well  for 
oil  or  gas;  and  although  this  fact  would  not 
prevent  the  remaindermen,  through  their 
guardian,  from  filing  a  petition,  under  g  12 
of  chap.  88  of  the  Code,  asking  a  sale  of  the 
oil  underlying  said  land,  and  obtaining  a 
decree  for  the  sale  thereof,  upon  a  proper  case 
beinir  presented  to  the  court,  yet  such  decree 
would  be  useless  in  the  absence  of  the  consent 
of  the  life  tenant,  Susanna  Youst,  that  the  party 
to  whom  the  oil  was  sold  might  enter  upon  her 
possession  for  the  purpose  of  putting  down  such 
wells  as  might  be  necessary  to  bring  the  oil  to 
the  surface.  At  the  time  of  entering  this  decree 
the  said  Susanna  Youst  and  Hermenia  C.  Wil- 
son were  before  the  court,  as  well  as  the  guar- 
dian and  guardian  ad  litem  for  the  infants;  and 
the  said  Susanna  Youst  and  Hermenia  C.  Wil- 
son consented  that  the  petitioners  might  share 
equally  with  them  in  the  value  and  production 
of  the  oil  and  gas  in  and  under  the  land  in  their 
petition  and  exhibits  described  (that  is,  that 
said  petitioners  should  have  an  estate  in  prig- 
senti  of  an  undivided  one  third  of  said  oil  and 
gas  in  and  under  said  land,— the  said  Susanna 
Youst  one  third,  and  the  said  Hermenia  0.  Wil- 
son one  third.)  It  is  stated  in  the  petition  filed 
by  A.  M.  Wilson,  guardian  for  petitioners,  that 
oil  had  been  found  in  paying  quantities  on 
lands  adjoining  said  255  acre  tract,  and  numer- 
ous wells  were  being  put  down  near  to  the  linea 
of  said  tract,  which  would  exhaust  the  oil 
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mderljing  the  same,  and  that  it  was  necessary 
that  wells  should  be  drilled  at  once  on  said 
255  acre  tract,  or  said  remaioderineD  would  be 
deprived  of  the  oil  UDderlyiog  their  laud  by 
said  adiaceDt  wells;  aud  it  is  presumed  that 
proof  of  these  facts  was  before  the  court.  It 
was  also  stated  that  neither  petitioners,  nor  said 
life  tenants  were  pecuniarily  able  to  put  down 
a  well,  and,  unless  a  sale  of  the  oil  by  means 
of  a  lease  was  made,  they  would,  in  all  prob- 
ability, be  deprived  of  the  oil  therein  without 
compensation,  and  it  would  promote  the  in- 
terest of  said  wards  to  have  a  sale  of  their  in- 
terest therein;  and  the  court  (being  of  opinion 
that  it  was  clearly  shown  by  said  petition  and 
exhibits  and  the  evidence  adduced,  considering 
the  consent  of  Susanna  Youst  and  Hermenia 
C.  Wilson  and  Alpheus  M.  Wilson,  her  hus- 
band, that  the  petitioners  might  together  share 
equally  with  them  in  the  value  and  production 
in  the  oil  and  gas  in.and  under  the  land  in  said 
petition  described  as  thereinafter  decreed  and 
provided,  that  the  interests  of  the  said  infant  de- 
fendants would  be  promoted  by  a  disposition 
or  sale  of  their  interest  in  the  oil  ana  gas  as 
prayed  for  in  said  petition  as  thereinafter  pro- 
vided and  decreed,  and  that  the  rights  of  no 
person  would  be  violated  thereby)  proceeded 
to  decree  a  sale  of  said  oil  and  gas,  and  di- 
rected that  the  petitioners  should  have  one 
third  thereof,  and  Susanna  Youst  and  Her 
menia  0.  Wilson  the  other  two  thirds.  On  the 
1st  Monday  in  June,  1894,  Thomas  J.  Wilson, 
Jehu  D.  Wilson,  Clarence  L.  Wilson,  and 
Minnie  C.  Powell,  infant  children  of  said  Her- 
menia C.  Wilson,  who  sued  by  their  next 
friend,  Harrison  Manley,  filed  their  bill  in  the 
circuit  court  of  Marion  county  against  Susanna 
Youst,  S.  B.  Hughes,  the  South  Penn  Oil 
Company  (a  corporation),  and  Harrison  Man- 
ley,  administrator  of  Hermenia  C.  Powell,  de- 
ceased, calling  upon  the  said  S.  B.  Hughes 
and  said  South  Penn  Oil  Company  to  state 
bow  much  had  been  paid  to  or  received  by  said 
Hu8:hes,  as  the  assignee  of  said  Hermenia  C. 
Wilson  and  Susanna  Youst,  or  in  any  other 
capacity,  of  the  royalty  paid  by  said'  South 
Penn  Oil  Company  as  the  lessee  of  said  land, 
and  praying  that  the  decree  of  November 
29, 1890,  might  be  set  aside,  so  far  as  it  gave 
or  attempted  to  give  to  three  of  the  complain- 
ants one  third  of  one  eighth  of  all  oil  pro- 
duced from  said  land,  and  gave  or  attempted 
to  give  any  portion  of  said  oil  to  said  Susanna 
Youst  and  Hermenia  C.  Wilson,  or  any  other 
person;  also,  that  there  might  be  a  decree 
against  the  said  S.  B.  Hughes  for  all  money 
received  by  him  in  excess  of  what  would 
have  been  the  annual  interest  upon  the  entire 
royalty  of  one  eighth  of  the  oil  produced  from 
said  land;  also,  for  a  decree  requiring  that  all 
money  paid  and  received  for  the  one- eighth 
royalty  of  oil  produced  from  said  land  be 
placed  at  interest  during  the  life  of  said  Su- 
sanna Youst,  and  directing  that  at  her  death 
the  principal  of  such  sums  be  equally  devided 
between  complainants;  that  said  South  Penn 
Oil  Company  and  said  Eureka  Pipe-Line  Com- 
pany be  both  enjoined  and  restrained  from 
paying  or  delivering  to  the  said  S.  B.  Hughes 
any  further  share,  price,  or  portion  of  said 
royalty  of  one  eighth  of  the  oil  produced  from 
said  land,  until  such  time  as  the  rights  of  the 
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complainants  to  said  royalty  should  be  ascer- 
tained and  determined,  and  that  a  receiver  be 
appointed  to  receive,  sell,  and  collect  the  pro- 
ceeds of  said  one  eighth  or  royalty  of  oil  pro- 
duced from  said  land  during  the  pendency  of 
this  suit,  or  until  such  time  as  the  rights  of  the 
complainants  therein  might  be  adjudicated. 
Such  proceedings  were  had  in  this  cause  that 
on  the  18th  day  of  July,  1894,  a  final  decree 
was  rendered  in  the  cause  dismissing  the  plain- 
tiffs' bill,  and  from  this  decree  this  appeal  was 
obtained. 

The  first  error  relied  on  by  the  appellants  is 
that  the  circuit  court  erred  in  its  decree  of 
November  29, 1890,  in  directing  that  two  thirds 
of  the  royalty  or  rental  reserved  by  said  decree 
should  be  paid  or  delivered  to  the  said  Susanna 
Youst  and  Hermenia  C.  Wilson,  the  life 
tenants,  for  the  reason  that  the  oil  contained 
in  or  under  said  land  was  part  of  the  body  of 
the  estate,  as  much  as  coal  or  other  minerals 
that  might  have  been  contained  therein,  and 
the  court  could  not.  under  the  law  authorizing 
a  sale  of  infants'  lands  held  by  the  infants  in 
reversion,  subject  to  a  life  estate,  give  a  part 
of  such  real  estate  to  the  life  tenant,  the  latter 
being  entitled  only  during  life  to  the  annual 
interest  upon  the  fund  realized  from  the  sale 
of  the  infants'  estate  under  the  decree;  and, 
second,  for  holding  that  such  decree  was  not 
erroneous  as  against  the  appellants,  and  in  dis- 
missing their  bill  filed  to  correct  said  decree. 
These  assignments  raise  the  same  questions, 
and  may  be  considered  together;  and,  in  doing 
so,  let  us  refer  again  to  the  provisions  of  the 
will  of  J.  D.  Youst.  by  which  he  gave  this 
tract  of  land  to  his  wife,  Susanna  Youst,  dur- 
ing her  natural  life.  After  the  death  of  his 
wife,  he  gave  said  tract  of  land  to  Hermenia  C. 
Wilson  for  life,  and  at  her  death  the  same  was 
to  descend  to  her  heirs;  and  in  the  event  that 
said  Hermenia  C.  Wilson  died  during  the  life- 
time of  his  wife,  leaving  no  child,  or  the  de- 
scendants of  any  children,  then  the  one  half  of 
said  land  was  to  go  to  Alpheus  M.  Wilson,  if 
living,  and  the  other  half  to  the  heirs  of  his 
sister,  Eliza  Wade,  and  the  heirs  of  his  deceased 
brother,  Nicholas  B.  Youst,  by  his  first  wife, 
etb.  At  the  time  the  decree  of  November  29, 
1890,  was  rendered,  both  Susanna  Youst  and 
Hermenia  C.  Wilson  were  living.  Susanna 
Youst  was  in  possession  of  the  land  as  a  life 
tenant,  and  was  then  a  widow;  and,  as  we 
have  seen,  she  had  no  right  to  open  a  mine  on 
the  land  she  held  as  life  tenant,  unless  the 
same  had  been  opened  in  the  lifetime  of  her 
husband.  This,  however,  had  not  been  done;, 
and,  not  having  the  right  to  open  and  work  a 
mine  that  had  not  been  opened  in  the  lifetime 
of  her  husband,  it  follows  that  she  could  not 
confer  that  right  upon  another.  Oil  in  place 
under  the  land,  as  we  have  seen,  has  been  held 
in  this  state  to  be  a  part  of  the  realty,  and  as 
much  so  as  timber,  coal,  iron  ore,  or  salt;  that 
it  is  a  part  of  the  inheritance,  and  an  unlawful, 
removal  thereof  is  a  disherison  of  him  in  re- 
mainder, constituting  waste,  which  a  court  of 
equity,  in  a  proper  case  will  restrain  and  enjoin. 
See  the  case  of  WiUiamHon  v.  Jones,  39  W. 
Va.  281,  26  L.  R.  A.  222.  Now,  can  we  sus- 
tain the  decree  of  the  circuit  court  of  Marion 
county,  rendered  on  the  29th  day  of  November,, 
1890?     Had    said  court  any  right  to  direct 
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a  sale  of  the  oil  underlying  said  land,  by 
way  of  a  lease,  and  apportion  the  royalty 
arising  from  said  lease  equally  between  the 
lif  tenant  in  possession,  the  life  tenant  in 
expectancy,  and  the  remaindermen,  who 
were  infants?  Could  the  court  change  the 
character  of  the  estate  held  by  the  infant  pe- 
titioners from  an  estate  in  remainder  to  an 
estate  in  prasenti,  and  could  the  court  au- 
thorize Susanna  Youst  to  receive  the  prod- 
uct of  a  mine  opened  on  her  estate  for  life, 
subsequent  to  her  husband's  death,  and  au- 
thorize Hermenia  C.  Wilson  to  receive  one 
third  of  the  product  of  the  oil  wells  drilled 
on  said  land,  in  which  her  estate  was  de- 
pendent on  the  death  of  Susanna  Youst,  to 
which  she  might  never  be  entitled,  and,  as  the 
sequel  shows,  never  was  entitled,  for  the  rea- 
son that  her  death  preceded  that  of  Susanna 
Youst?  These  are  questions  which  must  be 
met  and  answered,  in  passing  upon  the  valid- 
ity of  the  decree  of  November  29, 1890.  Now, 
if  the  court  could  properly  decree  a  sale  of  the 
oil  underlying  this  tract  of  land  upon  the  peti- 
tion of  the  infants,  and  the  testimony  showing 
it  was  to  their  advantage  to  make  the  sale,  was 
it  proper  that  the  pr(xLuct  of  these  oil  wells 
<the  royalty)  should  have  been  divided  as  it 
was?  What  entitled  either  of  the  life  tenants 
to  one  third  of  the  royalty,  and  especially  Her- 
menia C.  Wilson,  who  never  was  entitled  to  a 
life  estate,  she  having  died  before  Susanna 
Youst?  A  case  somewhat  similar  to  the  one 
under  consideration  is  found  in  174  Pa.  425 
iBlakley  v.  Marshall).  The  syllabus  reads  as 
follows:  "An  oil  lease,  investing  the  lessee 
with  the  right  to  remove  all  the  oil  in  place  in 
the  premises  in  consideration  of  his  giving  the 
lessors  a  certain  per  centum  thereof,  is  in  legal 
•effect  a  sale  of  a  portion  of  the  land,  and  the 
proceeds  represent  the  respective  interests  of 
the  lessors  in  the  premises.  If  the  lessors  in  an 
oil  lease  are  life  tenants  and  remaindermen  the 
life  tenants  are  entitled  to  the  interest  on  the 
royalties  during  life,  and  at  their  death  the 
-corpus  of  the  fund  made  up  of  the  aggregate 
royalties  goes  to  the  remaindermen."  And 
this  decision,  as  I  think,  propounds  the  law 
correctly.  If  the  infants,  in  pursuance  of  their 
petition  and  the  testimony  adduced  before  the 
•court,  had  the  right  to  have  the  oil  underlying 
the  land  in  which  they  were  interested  as  re- 
maindermen sold,  to  prevent  its  being  drawn 
from  the  land  by  adjoining  wells,  the  law  pro- 
Tides  where  the'royaliy  shall  go.  and  what  in- 
terest the  life  tenant  shall  receive.  Was  the 
division  of  the  royalty  in  the  manner  provided 
for  in  the  decree  complained  of  in  any  man- 
ner justifiable  on  the  ground  of  expediency? 
That  it  was  not  is  plainly  indicated  by  the  fact 
that  there  was  no  reluctance  evinced  by  Su- 
sanna Youst  in  entering  into  the  arrangement 
by  which  she  received  one  twenty-fourth  of 
the  oil  produced  from  the  wells  drilled  on  said 
land,  as  the  portion  to  which  she  was  entitled 
as  life  tenant  The  fact  that  Susanna  Youst 
fihowed  no  hesitation  about  leasing  her  interest 
in  this  land  is  manifest  from  her  conduct  in 
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deeding  all  of  her  interest  in  the  oil  produced 
from  said  land  to  8.  B.  Hughes  on  the  26th 
day  of  November,  1890,  three  days  before  the 
decree  was  entered  in  the  circuit  court,  which, 
by  and  with  the  consent  of  said  Susanna 
Youst  and  Hermenia  Wilson,  allowed  the  in- 
fant children  aforesaid  to  share  equally  with 
them  in  the  royalty  arising  from  the  oil  wells 
drilled  upon  said  land.  Susanna  Youst  had 
no  right  to  drill  an  oil  well  on  the  land  of  her 
deceased  husband,  and,  not  possessing  the 
right  herself,  she  could  not  confer  such  right 
upon  another.  Neither  could  she  consent  to 
the  sale  of  the  oil.  In  other  words,  her  con- 
sent would  be  utterly  futile,  so  far  as  it  sup- 
plied any  legal  foundation  for  the  action  of  the 
court  in  said  decree,  in  dividing  the  royalty 
arising  from  the  oil  produced  on  said  land  as 
it  was;  and  yet  the  decree  shows  that  Susanna 
Youst  was  present,  by  her  counsel,  consenting 
to  the  sale,  although  she  had  sold  and  conveyed 
all  interest  she  claimed  in  the  oil  underlying 
said  land,  three  days  before  the  decree  was  ren- 
dered, to  S.  B.  Hughes.  Now.  our  statute 
(§  14  of  chap.  88  of  the  Code)  provides  that  if 
it  be  clearly  shown  by  the  petition,  exhibits, 
and  evidence  adduced  that  the  interest  of  the 
minor  will  be  promoted  by  the  sale,  and  the 
court  be  of  opinion  that  the  rij^hts  of  no  per- 
son will  be  affected  thereby,  it  may  order  a 
sale  of  the  estate,  or  any  part  thereof,  either 
public  or  private,  on  such  terms  and  in  such 
parcels  as  may  be  deemed  beneficial  to  the 
minor,  etc.  The  complainants,  however,  in 
their  bill,  do  not  seek  to  set  aside  the  sale  for 
any  irregularities  in  the  proceedings  of  the 
circuit  court  in  reference  thereto,  but  they 
claim  that,  if  the  court  had  authority  to  sell  or 
lease  said  land  for  oil  and  gas  purposes,  it  had 
no  right  to  decree  to  said  Susanna  Youst  and 
Hermenia  Wilson,  or  either  of  them,  any  part 
of  the  principal  of  any  sum  realized  from  oil 
produced,  or  the  royalty  thereof,  from  said 
land,  but  that  the  said  Susanna  Youst,  during 
her  life,  would  have  been  entitled  to  receive 
the  annual  interest  upon  the  principal  realized 
from  said  royalty,  and  that  the  plaintiffs,  the 
infants  aforesaid,  would  have  been  entitled  to 
the  principal  after  the  death  of  said  Susanna, 
and  in  this  contention  I  am  of  opinion  that  the 
plaintiffs  were  clearly  right  (following  the  de- 
cision of  the  supreme  court  of  Pennsylvania  in 
the  case  of  Blakley  v.  Marshall,  174  Pa.  425, 
and  for  these  reasons  the  decree  complained  of, 
which  dismiHsed  the  plaintiff's  bill,  must  be  re- 
versed, with  costs,  and  remanded  to  the  circuit 
court  of  Marion  county,  with  directions  to  as- 
certain the  amount  of  interest  that  accrued 
upon  the  royalties  arising  from  the  oil  wells 
drilled  on  said  land  during  the  lifetime  of  Su- 
sanna Youst,  which  amount,  when  so  ascer- 
tained, is  to  be  paid  to  the  assignee  of  said  Su- 
sanna Youst;  and  after  deducting  said  interest 
the  remainder  of  the  royalty  is  to  be  paid  to 
Thomas  J.  Wilson,  Jehu  D.  Wilson,  Clarence 
L.  Wilson,  and  Minnie  C.  Powell,  plaintiffs  in 
said  chancery  suit. 
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HENCH  &  DROMGOLD. 
<66  U.  8.  App.  53,  88  Fed.  Rep.  96.) 

1.  An  ag'reemeot  to  sell  no  harrow  for 
less  than  a  schedule  price  is  invalid  when 
made  by  the  owner  ot  the  patent  with  a  corpo- 
ration orfranized  by  rival  manufacturers  of  har- 
rows to  take  title  to  the  patents  and  licen8e  the 
former  owners  to  operate  under  them  and  sell 
only  at  schedule  prices  to  be  fljced  by  the  corpo- 
ration. 

2.  The  owners  of  distinct  patents  have 
no  rig^ht  by  virtue  of  their  Rrants  to  combine 
for  the  purpose  of  restrainlnflr  competition  and 
trade. 

3«  The  exposure  of  holders  of  patents 
covering  similar  articles  to  litigation  will  not 
Justify  them  in  making  a  combination  in  re- 
straint of  competition. 

(October  80, 1897.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
Eastein  District  of  Pennsylvania  refusing  an 
injunction  to  restrain  defendants  from  selling 
harrows  in  violation  of  an  agreement  with  the 
plaintiff.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Before  Dallas,  Circuit  Judge,  and  J^u^^and 
Kirkpatrick,  District  Judees. 

Mr.  W.  P.  Qnin,  with  Mesfra.  William 
Kernan,  Edward  H.  Risley,  and  Henry 
M.  Love  for  appellant. 

Mr.  John  O.  Johnson,  with  Messrs. 
Strawbridg^e  &  Taylor,  for  appellees. 

Butler,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  essential  facts  are  well  stated  by  the  cir- 
cuit court  as  follows: 

"The  National  Harrow  Company,  a  corpo- 
ration of  the  state  of  New  York,— to  whose 
contract  rights  and  general  purposes  the  plain- 
tiff, a  subsequently  created  New  Jersey  corpo- 
ration, has  succeeded, — originated  in  a  written 
apeement  between  a  number  of  leading  and 
distinct  manufacturers,  under  various  United 
States  ietters  patent  of  float  spring-tooth  har- 
rows, whereby  it  was  agreed  that  they  should 
organize  a  corporation  under  the  laws  of  New 
York,  and  would  assign  to  the  corporation  all 
United  States  letters  patent  which  they  respec- 
tively then  owned  or  should  thereafter  acquire 
relating  to  float  spring- tooth  harrows,  and  the 
goodwill  of  their  business  in  such  harrows, 
and  that  they  would  not  thereafter  be  inter- 
-ested  in  the  manufacture  or  sale  of  such  har- 
rows, except  as  agents  or  licensees  of  the  corpo- 
ration; that  the  corporation  should  issue  to  the 
persons,  Arms,  and  corporations,  respectively, 
«o  assigning  to  it  their  said  patents  and  the  good- 
will of  their  business,  exclusive  licenses  to 
manufacture  and  sell  upon  their  own  account, 


subject  to  uniform  terms  and  conditions,  the 
same  style  of  harrows  which  they  were  mak- 
ing and  selling  just  prior  to  the  agreement,  and 
that  the  corporation  itself  would  not  manufac- 
ture and  sell  any  style  of  harrows  covered  by 
its  licenses;  that  each  licensee  should  pay  to 
the  corporation  $1  on  every  float  spring- tooth 
harrow  manufactured  and  sold  by  such  licen- 
see, and  that  each  person,  firm,  or  corporation 
transferring  to  the  corporation -the  goodwill  of 
their  float  spring-tooth  harrow  business,  and 
their  patents  relating  thereto,  should  receive  in 
payment  therefor  the  value  thereof  as  agreed 
upon  or  as  fixed  by  arbitration  in  paid-up  stock 
of  the  corporation. 

"The  agreement  fn  the  first  instance  was 
signed  by  six  different  manufacturers,  but  the 
contract  contemplated  and  provided  that  oth- 
ers should  come  into  the  arrangement  and  be- 
come parties  thereto.  Accordingly,  other  man- 
ufacturers of  float  spring  tooth  harrows  soon 
joined  the  combination,  which  then  embraced 
twenty-two  different  persons,  firms,  or  corpo- 
rations. Thus,  almost  the  entire  output  of 
float  spring-tooth  harrows  made  in  the  United 
States  was  brought  under  the  regulation  and 
control  of  this  organization,  its  licensees  man- 
ufacturing and  selling  at  least  90  per  cent 
thereof. 

*'The  defendants  were  the  owners  of  two 
United  States  letters  patent  relating  to  float 
spring- tooth  harrows,  under  which  they  had 
been  manufacturing  and  selling  harrows. 
They  joined  the  combination,  and,  agreeably  to 
the  provisions  of  the  above-recited  agreement, 
they  assigned  to  the  New  York  corporation 
their  patents,  and  that  corporation  then  issued 
to  the  defendants  a  license  to  manufacture  and 
sell  their  old  style  harrows.  The  New  Jersey 
corporation,  which  was  formed  in  furtherance 
of  the  general  scheme,  issued  to  the  defend- 
ants a  second  license  on  terms  and  conditions 
substantially  like  the  former  license.  These 
are  the  two  license  contracts  here  sued  on.  The 
following  stated  provisions  are  common  to  both 
licenses:  The  defendants  agree  not  to  sell 
float  spring-tooth  harrows,  float  spring-tooth 
harrow  frames  without  teeth,  or  attachments 
applicable  thereto,  at  less  prices  or  on  more 
favorable  terms  of  payment  and  delivery  to 
the  purchasers  than  as  is  set  forth  in  the  sched- 
ule annexed  to  the  license,  unless  the  licensor 
should  reduce  the  selling  prices  and  make  more 
favorable  terms  for  purchasers,  and  that  the 
defendants  will  not  directly  or  indirectly  man- 
ufacture or  sell  any  other  float  spring-tooth  - 
harrows,  etc.,  than  those  which  they  are  thus 
licensed  to  sell  and  market  except  for  another 
licensee,  and  then  only  of  such  style  as  he  is 
licensed  to  manufacture  and  sell.  They  agree 
to  pay  to  the  corporation  $1  upon  each  float 
spring  tooth  harrow,  etc.,  manufactured  and 
sold  by  them  agreeably  to  the  terms  of  the 
license,  and  the  sum  of  (5  as  liquidated  dam- 
ages for  every  harrow,  etc.,  manufactured  or 
sold  by  them  contrary  to  the  terms  and  provi- 


NOTE.— As  to  ille^l  cumblnatioQ  to  fix  price,  see  i  L.  R.  A.  247;  Ford  v.  Chicago  Milk  Shippers  Asso. 
«180  Lovejoy  v.  Micheia  (Mloh.)  18  L.  H.  A.  770,  and    (JH.)  27  L.  R.  A.  288:  San  Diearo  Water  Co.   v.  San 
note;  Neater  v.  Continental  Brewing  Co.  (Pa.)  24  I  Dieflro  Flume  Co.  (Cal.)  29  L.  R.  A.  83». 
d9  L.R  A. 
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sions  of  the  license,  and  the  corporation  aisrees 
to  defend  all  suits  for  alleged  infrin^ment 
tjrought  against  the  licensees.  All  the  licenses 
issued  by  the  corporation  are  upon  the  like 
terms  and  conditions." 

It  is  manifest,  as  well  from  the  contract  as 
from  the  proofs  outside  of  it,  that  the  purpose 
of  the  parties  was  to  form  a  combination  be- 
tween the  various  manufacturers  of  these  har- 
rows, to  prevent  competition  in  business,  and 
enhance  prices;  and  such  is  the  effect  of  their 
agreement.  The  corporation,  provided  to  hold 
the  legal  title  of  the  several  patents,  is  merely 
an  instrument  to  effect  this  object.  The  prior 
owners  are  still  the  beneficial  owners,  with  right 
to  continue  their  business,  subject  only  to  the 
restraint  in  its  management  imposed  by  the 
contract.  The  provision  for  licenses  is  made 
necessary  by  the  transfers  of  title,  and  is  sim- 
ply another  part  of  the  scheme  for  combina- 
tion and  control  of  the  business  of  the  several 
patentees.  The  result  would  be  the  same  in 
legal  contemplation  if  the  corporation  and 
licenses  had  been  dispensed  with,  and  the  con- 
tract bad  provided  simply,  as  it  does,  for  com- 
bination and  restraint  of  competition.  That 
such  a  contract  would  be  unlawful  seems  clear. 
While  it  is  ttue^that  all  contracts  io  restraint 
of  trade  are  not  prohibited,  and  it  is  sometimes 
difficult  to  determine  whether  a  particular  one 
is,  there  is  no  room  for  doubt  that  such  a  con- 
tract as  this,  which  provides  for  general  and 
unlimited  restraint,  is  unlawful.  To  justify  re- 
Btaint,  reason  for  it  must  be  found  in  the  nature 
of  the  property  or  the  situation  of  the  parties, 
as,  for  instance,  in  the  sale  of  a  business  or  pro- 
fessional goodwill,  and  other  similar  cases. 
Even  then  the  restraint  must  be  confined  within 
such  reasonable  limits  as  the  circumstances  re- 
quire. Here  there  is  nothing  to  justify  restraint, 
and  that  imposed  is  without  any  limitation  what- 
ever. The  fact  that  the  property  involved  is  cov- 
ered by  letters  patent  is  urged  as  a  justification; 
but  we  do  not  see  how  any  importance  can  be 
attributed  to  this  fact.  Patents  confer  a  mo- 
nopoly as  respects  the  property  covered  by 
them,  but  they  confer  no  right  upon  the  own- 
ers of  several  distinct  patents  to  combine  for 
the  purpose  of  restraining  competition  and 
trade.  Patented  property  does  not  differ  in 
this  respect  from  any  other.  The  fact  that  one 
patentee  may  possess  himself  of  several  pat- 
ents, and  thus  increase  his  monopoly,  affords 
no  support  for  an  argument  in  favor  of  a  com- 
bination by  several  distinct  owners  of  such 
property  to  restrain  manufacture,  control 
sales,  and  enhance  prices.  Such  combinations 
are  conspiracies  against  the  public  interests, 
and  abuses  of  patent  privileges.  The  object 
'of  these  privileges  is  to  promote  the  public 
benefit,  as  well  as  to  reward  inventors.  The 
suggestion  that  the  contract  is  justified  by  the 
situation  of  the  parties— their  exposure  to  liti- 
gation— is  entitled  to  no  greater  weight.  Pat- 
entees may  compose  their  differences,  as  the 
owners  of  other  property  may,  but  they  can- 
not make  the  occasion  an  excuse  or  cloak  for 
the  creation  of  monopolies  to  the  public  disad- 
vantage. We  do  not  see  anything  to  distin- 
guish this  case,  in  principle,  from  Neater  v. 
Continental  Brewing  Co.  161  Pa.  473,  24  L.  R. 
A.  247;  Pitt8hurg  Carbon  Co,  v.  McMillin,  119 
N.  Y.  46,  7  L.  R.  A.  46;  Morris  Bun  Coal  Co. 
dO  L.  R.  A. 


V.  Barclay  Coal  Co.  68  Pa.  178,  8  Am.  Rep. 
159:  DistilUng  A  Cattle  Feeding  Go.  v.  People, 
Moloney,  156  HI.  448;  Strait  v.  National  Har- 
row Co.  18  K.  Y.  Supp.  288.  The  last  of  these 
cases  was  upon  this  contract  under  circum- 
stances substantially  like  those  of  the  case 
before  us.  A  similar  conclusion  was  reached 
by  the  court  in  National  Harrow  Co.  v.  Quick, 
67  Fed.  Rep.  180,  where  this  contract  was  in- 
volved. 

The  doctrine  of  these  cases  is  not  new,  and 
we  feel  no  hesitation  in  applyjlng  it  to  the  con- 
tract before  us. 

The  judgment  is  therefore  affirmed. 


NINTH  ICIRCUIT. 


William  HARDMAN,  Plff.  in  Err., 

V. 

MONTANA    UNION     RAILWAY    COM- 
PANY. 

(48  U.  S.  App.  570, 88  Fed.  Rep.  88.) 

Permitting^  a  car  labeled  powder  to- 
•tand  in  such  eloee  prozimity  to  its- 
^varehonse  as  to  deter  the  city  lire  depart- 
ment  from  attemptingr  to  extinguish  a  fire  tn  the 
warehouse  will  render  a  carrier  liable  for  the  loss 
of  goods  in  the  warehouse  which  would  uothave 
been  destroyed  had  the  car  not  been  there,  al- 
though liability  as  carrier  bad  ceased  and  there- 
was  In  fact  no  powder  in  the  car. 

(October  4, 1897.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Montana  to  re- 
view a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  the  value  of  certain 
proi)erty  destroyed  while  in  defendant's  pos- 
session for  transportation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Before  Boss  and  Morrow,  Circuit  Judges, 
and  Bawley,  District  Judge. 

Mr.  John  W.  Cotter,  for  plaintiff  in 
error: 

When  the  carrier  claims  exemption  on  the 
ground  that  under  the  particular  circumstances 
of  the  case  he  held  the  goods,  not  as  a  carrier^ 
but  as  an  ordinary  bailee,  it  devolves  upon  him 
to  show,  not  only  that  he  has  done  his  whole 
duty  to  effect  a  delivery  according  to  the  course 
of  his  business,  but  that  he  has  been  guilty  of 
no  negligence  which  has  caused  or  contributed 
to  the^loss. 

Hutchinson,  Carr.  2d  ed.  1891,  g§  854,  855; 
WiUon  V.  California  C.  R.  Co.  94  Cal.  166,  17 
L.  R.  A.  685. 

The  defendantlhaving  alleged  that  it  safely 
carried  the  goods  to  the  point  of  destination, 
and  stored  them  in  its  warehouse,  and  that 
after  they  were  stored  they  were  destroyed  by 
fire,  without  its  negligence  or  fault,  had  the 
burden  of  proving  this  defense. 

Code  Civ.  Proc.  §  1080:  Wilson  y.  California 
C  R.  Co.  94  Cal.  166, 17  L.  R.  A.  686;  Whart. 
Ev.  §  862. 


Nora.— For  liability  of  carrier  as  warehouseman, 
see  Bast  Tennessee,  V.  ft  O.  R.  Co.  v.  Kelly  (Tenn.y 
17  L.  R.  A.  6GI.  and  nt>te:  also  Missouri  P.  R.  Go.  v« 
NevUs  (Ark.)  S8  L.  R.  A.  80. 


1897. 


Habdmak  t.  Montana  Union  R.  Go. 
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A  defendant,  even  as  a  warehouseman,  must 
use  ordinary  care  in  storing  property. 

Mont.  Civ.  Code,  §S  2491, 2810-2816, 2910. 

Defendant  was  required  to  store  tbe  goods 
with  due  care  in  a  place  of  reasonable  safety. 

Aldrich  v.  Boston  <fe  W.  R.  Co.  100  Mass.  81, 
1  Am.  Rep.  76,  97  Am.  Dec.  74;  Lancaster 
Mills  Y.  Merchants  Cotton  Press  Co.  b9  Tenn. 
1;  Story.  Bailm.  §§  444-450;  Cooley,  Torts, 
p.  758;  Schmidt  v.  Blood,  9  Wend.  268,  24  Am. 
Dec.  148,  note;  Wilson  v.  Southern  P.  B.  Co, 
^  Cal.  164;  Wilson  v.  California  C.  R.  Co.  94 
Cal.  166,  17  L.  R  A.  685;  Tovoer  v.  Qrocert^ 
Supply  db  S.  Co.  159  Pa.  106;  2  Am.  &  Eng. 
Enc.  Law,  p.  878. 

Tbe  defendant  bad  no  sufficient  means  for 
•extinguisbing  the  fire  at  the  time  in  question. 

As  a  part  of  its  duty  to  exercise  reasonable 
•care,  it  should  have  proved  sufficient  means 
for  said  purpose. 

Uland  V.  Chicago,  M.  dt  St.  P.  B.  Go.  (Iowa) 
m  Am.  &  Eng.  R.  Gas.  108;  Story.  Bailm. 
§§  440-460;  4  Lawson,  Rights,  Rem.  &  Pr. 
§  1831. 

Storage  of  gunpowder  in  or  near  the  ware- 
house is  negligence  if  it  prevents  tbe  firemen 
from  workiDg  or  attempting  to  extinguish  the 
Are. 

Deering.  Neg.  §  60;  White  v.  Colorado  C.  B. 
Co.  5  Dill.  428,  8  McCrary,  559;  SMyer's  Fed. 
Dec.  Bailment,  §§  6-12. 

Any  act  of  defendant  which  prevented  the 
-firemen  from  extinguisbing  the  fire  is  negli- 
gence. 

Metallic  Compression  Casting  Co.   v.  Fitch- 

hurg  B,  Co.  109  Mass.  277.  12  Am.   Rep.  689; 

White  v.  Colorado    C.  B.    Co.  5  Dill.  428,  8 

McCrary,559;  28  Am.&  Eng.  Enc.  Law.  p.  646, 

note  1. 

While  it  was  not  shown  in  this  case  that 
there  was  any  powder  stored  in  the  car  in  ques- 
tion, yet,  as  a  proposition  of  law,  tbe  fire  com- 
pany and  persons  Id  the  vicinity  of  tbe  fire  had 
a  right  to  judge  by  appearances,  and  judge  of 
things  as  they  appeared  to  an  ordinarily  pru- 
•dent  person  under  tbe  circumstances. 

1  Shearm.  &  Redf.  Neg.  §  89;  Coulter  v. 
American  Merchants'  Union  Exp.  Co.  56  N. 
Y.  586;  Dyer  v.  Erie  B.  Co.  71  N.  Y.  228; 
JOevfis  V.  Riverside  Water  Co.  76  Cal.  249;  Law- 
rence V.  Oreen,  70  Cal.  417.  59  Am.  Rep.  428; 
Karry.  Parks,  40  Cal.  188. 

Mr.  QeorgB  Haldorn  for  defendant  in 
error. 

Ross*  Circuit  Judge,  delivered  tbe  opinion 
•of  tbe  court: 

This  was  an  action  to  recover  tbe  value  of 
certain  goods  shipped  by  William  Hardman, 
the  plaintiff,  from  tbe  city  of  Anaconda  to  tbe 
city  of  Butte,  in  tbe  state  of  Montana,  which 
the  Montana  Union  Railway  Company,  the  de- 
fendant, a  common  carrier  between  tbe  points 
named,  undertook  to  carry  and  did  carry,  for  a 
•consideration  paid,  and  which  were  thereafter 
damaged  by  fire  while  in  the  warehouse  of  tbe 
defendant  company  in  the  city  of  Butte.  Tbe 
case  was  tried  before  tbe  court  below  without 
a  jury,  pursuant  to  astipulation  of  the  parties. 
The  facts  found  by  tbe  court  are  not,  there- 
fore, open  to  review  here.  Fartoell  v.  Sturges, 
9  U.  8.  App.  504,  6G.  C.  A.  118,  56  Fed.  Rep. 
782;  Skinner  v.  Franklin  County,  9  U.  8.  App. 
89L.R.  A. 


676.  6C.  C.  A.  120,  56  Fed.  Rep.  788;  Wile  v. 
Farmers'  State  Bank,  36  U.  S.  App.  165,  17  C. 
0.  A.  25,  70  Fed.  Rep.  188. 

From  tbe  findings  of  tbe  court,  these,  among 
other  facts,  appear:  On  or  about  June  21,1 895, 
the  plaintiff  delivered  to  tbe  defendant  at  tbe 
city  of  Anaconda,  to  be  transported  by  tbe  de- 
fendant, and  delivered  to  the  plaintiff  at  tbe 
city  of  Butte.  Montana,  the  goods  in  question, 
paying  the  defendant  for  such  transportation 
the  sum  of  |llt09,  in  consideration  of  which 
payment  the  defendant  agreed  to  deliver  tbe 
goods  to  the  plaintiff  in  tbe  city  of  Butte. 
The  defendant  transported  the  goods  to  the 
city  of  Butte  in  accordance  with  its  undertak- 
ing, and  there  unloaded  tbe  goods  from  its  cars, 
and  stored  them  in  its  warehouse  in  that  city, 
in  which  they  remained  from  June  21  until  the 
night  of  July  2,  1895,  at  which  time  the  ware- 
house caught  fire,  inflicting  tbe  damage  which 
gave  rise  to  tbe  action.  The  findings  further 
show  that  the  defendant  did  not  itself  have 
sufficient  fire  appliances  to  extinguish  or  con- 
trol the  fire,  but  that  its  warehouse  was  situated 
within  tbe  city  of  Butte,  which  possessed  a  fire 
department  with  sufficient  water  facilities; 
that  upon  tbe  discovery  of  tbe  fire  one  of  the 
police  officers  of  the  city  turned  in  a  fire  alarm, 
to  which  the  fire  department  immediately  re- 
sponded; that  upon  the  arrival  of  the  departr 
ment  at  the  scene  of  the  fire  it  was  notified  by 
one  of  tbe  police  officers  of  tbe  city  that  a  car 
load  of  powder  vras  standing  immediately  ad- 
joining tbe  platform  on  the  south  side  of  the 
warehouse,  and  that  thereupon  tbe  fire  depart- 
ment withdrew,  upon  tbe  order  of  tbe  chief  of 
the  department,  until  he  could  make  an  in- 
vestigation; that  the  car  was  sealed  by  the  em- 
ployees of  the  defendant  companv.  and  was 
labled  "Powder,"  but  that  by  whom  it  was 
so  labeled  did  not  appear  from  tbe  evidence; 
that  it  was  subsequently  discovered  by  the  chief 
of  the  fire  department  of  the  city  that  tbe  car 
did  not  in  fact  contain  any  powder,  upon  tbe 
discovery  of  which  fact  the  fire  department 
was  ordered  by  him  to  immediately  return  to 
tbe  fire  and  attempt  to  extinguish  it;  that  a 
period  of  about  ten  or  twelve  minutes  elapsed 
between  the  departure  of  tbe  fire  department 
from  tbe  scene  of  tbe  fire  and  its  return  thereto. 
Tbe  thirteenth  finding  of  fact  is  in  these 
words:  *'That  if  the  said  fire  department  had 
not  believed  that  a  car  load  of  powder  was 
standing  on  the  track  adjoining  the  said  ware- 
bouse,  and  bad  bej^un  to  work  at  tbe  said  fire 
upon  their  first  arrival,  tbe  same  could  have 
been  extinguished  without  any  loss." 

Tbe  conclusions  of  law  drawn  by  tbe  court 
below,  in  respect  to  which  errors  are  assigned, 
are  as  follows:  "First.  That  it  was  not  the 
duty  of  the  defendant  to  furnish  or  keep  any 
fire  apparatus  in  the  vicinity  of  the  said  ware- 
house, to  extinguish  fires  in  or  about  tbe  same. 
Second.  That  tbe  defendant  is  not  liable  to  the 
plaintiff  for  tbe  loss  of  the  said  goods  so  stored 
in  tbe  warehouse  as  aforesaid,  defendant's  lia- 
bility being  that  of  a  warehouseman;  and  it 
was  not.guiltv  of  any  negligence  in  connec- 
tion with  safd  fire,  or  in  extinguishing  the 
same." 

The  plaintiff  in  error  assigns  as  error  the  sec- 
ond conclusion  of  law  above  given:  **For  the 
reason  that  the  testimony  of  the  defendant's 
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own  witness,  JlcGrade,  and  all  of  the  evidence, 
shows  that  the  defendant,  by  its  servants  and 
employees,  loaded  a  car  labeled  'Powder/  and 
negligently  allowed  and  permitted  the  same  to 
stand  upon  the  track  near  to  and  adjoining  the 
said  warehouse,  at  a  point  at  or  near  where  the 
fire  occurred  therein,  and  thereby  prevented 
the  fire  department  of  the  city  of  Butte  from 
extinguishing  or  attempting  to  extinguish  the 
said  fire  in  its  incipiency,  and  that  the  said  act 
of  the  said  defendant  and  its  servants  and  em- 
ployees in  negligently  allowing  the  said  powder- 
labeled  car  to  be  and  remain  in  said  position 
was  the  direct  cause  of  the  plaintiff's  loss,  and 
that,  if  it  had  not  been  for  defendant's  negli- 
gence in  allowing  the  said  car  to  be  in  said 
position,  labeled  'Powder,'  the  said  fire  could 
have  been  extinguished  without  any  loss  or 
damage  to  plaintiff." 

If  the  car  labeled  "Powder"  had  in  fact  con- 
tained that  dangerous  combustible,  the  right 
of  the  plaintiff  to  recover  could  not  admit  of 
doubt,  in  view  of  the  finding  of  the  court  to  the 
^ect  that  but  for  its  presence  the  fire  would 
have  been  extinguished  without  loss.  A  rail- 
road company,  keeping  the  property  of  its 
patrons  in  its  own  warehouse  for  a  reasonable 
time,  until  it  shall  be  called  for,  is  to  be  re- 
garded, in  the  absence  of  a  statute  declaring 
otherwise,  as  a  bailee  for  hire,  and  not  as  a 
naked  depository.    Whart.  Neg.  2d  ed.  §  478; 


NortJDay  Plaint  Co.  v.  Botion  &  M,  R.  Co.  1 
Gray,  273,  61  Am.  Dec.  428;  White  v.  Colorado^ 
0.  R.  Co.  3  McCrary,  569. 

The  actual  storage  of  powder  in  such  close- 
proximity  to  the  property  so  held  as  to  prevent, 
through  reasonable  fear,  firemen  from  ex- 
tinguishing the  fire  that  does  the  damage  com- 
plamed  of,  would  be  such  negligence  as  would 
render  the  company  liable,  white  v.  Colorado 
C.  R.  Co.  3  McCrary,  559,  and  authorities  there 
cited;  8  Myer's  Fed.  Dec.  Bailtnent,  §  612. 

Although,  as  a  matter  of  fact,  there  was  in 
the  present  case  no  powder  in  the  car,  yet  it 
was  labeled  "Powder,"  which  fact  indicated 
to  every  ordinarily  prudent  person  that  it  con> 
tained  that  article.  The  fire  company  acted* 
as  it  had  the  right  to  do,  upon  appearances. 
While  it  is  not  shown  that  the  defendant 
actually  put  the  powder  label  on  the  car,  it  had 
the  control  of  the  car,  and  permitted  it  to  re- 
main so  labeled  on  its  track  by  the  side  of  its 
warehouse,  and  thus  represented  to  everyone 
that  it  did  contain  powder.  The  finding  of  the- 
court  below  is  to  the  effect  that  but  for  the 
label  upon  the  car  the  fire  that  caused  the  dam- 
age sued  for  would  have  been  extinguished 
without  loss.  Under  these  circumstances,  we 
are  of  opinion  that  the  plaintiff  was  entitled  to- 
recover. 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 


IOWA  SUPREME  COURT. 


STATE  of  Iowa 
C.  8.  PICKETT,  Appt. 


(. 


.Iowa. 


.) 


1.  The  inability  of  m,  Juror  to  read  or 
write  the  Eoffllsh  language,  which  to  not  known 
to  the  defendant  In  a  prosecution  until  after  the 
the  trial,  does  not  entitle  the  later  to  a  new  trial. 

8.  Failure  to  challenge  a  Juror  for 
eanee  as  to  his  oompetency,  and  to  examine  him 
or  otber  witnesses  in  support  of  the  challenge,  to 
a  waiyer  of  the  right  of  challenge,  though  the 
fact  of  incompetency  is  not  known  to  the  party 
until  after  tbetriaL 

(December  15,  1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Jefferson  County 
convicting  him  of  adultery.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  W.  Jaoues  for  appellant. 

Messrs.  Hilton  Remley,  Attorney  General, 
and  Jesse  A.  Miller,  for  the  State: 

If  counsel  fail  to  make  inquiry  of  the  per- 
sons called  to  act  as  jurors,  and  as  a  result  an 
incompetent  juror  sits  during  the  trial,  the  ob- 

NOTE.— As  to  the  •disqualification  of  a  Juror  as 
ground  for  new  trial,  see  noU  to  Jewell  v.  Jewell, 
(Me.)18L.R.A.473. 
89  L.  R.  A. 


jection  to  him  on  the  ground  of  his  incompe> 
tency  is  waived  and  the  defendant  cannot 
afterwards  take  advantage  of  it. 

King  v.  8uiton,  8  Barn.  &  C.  417;  King, 
East  India  Co.,  v.  Despard,  2  Mann.  &  K.  406;. 
Wharton's  Case,  Yelv.  24;  State  v.  Powers,  10 
Or.  145.  45  Am.  Rep.  188;  United  States  v. 
Baker,  8  Ben.  68;  Bickey  v.  State,  12  Neb.  490; 
Meeks  v.  State,  57  Ga.  829;  Costlp  v.  State,  19 
Ga.  614;  Oillespie  v.  State,  8  Yerg.  507,  29  Am. 
Dec.  137;  M'aure  v.  StaU,  1  Yerg.  208;  Staie 
V.  Davis,  80  N.  C.  412;  States.  FUfier,  2Nott 
&  McC.  261;  State  v.  Quarrel,  2  Bay,  150. 1 
Am  Dec.  687;  Presburyv.  Com.  9  Dana,  208; 
George  v.  State,  89  Miss.  570;  Jones  v.  People,  2 
Colo.  851;  Beck  v.  StaU,  20  Ohio  St.  228;  State 
V.  Hinkle,  27  Kan.  808;  PeopU  v.  Coffman,  24 
Cal.  280. 

An  objection  to  an  incompetent  juror  can- 
not be  made  after  verdict,  even  though  the 
disqualification  was  not  known  until  that  time. 

FayiU  v.  Shehan,  68  Iowa,  241. 

The  early  doctrine  in  Illinois  {Quykowski  v. 
People,  2  111.  476)  has  since  been  changed,  the 
Quykowski  Case  having  been  expressly  over- 
ruled in  Chase  v.  PeopU,  40  111.  852. 

8ee  also  Davison  v.  PeopU,  90  111.  221. 

In  Schumaker  v.  Stale,  5  Wis.  824,  it  was- 
held  that  a  defendant  in  a  capital  case  did  not 
waive  anything  and  could  object  to  the  com- 
petency of  a  juror  after  verdict. 

But  m  State  v.  Vogel,  22  Wis.  471,  it  was  held 
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,    State  v.  Pickbtt, 


that  in  all  prosecutioDS  for  offenses  not  capi- 
tal the  incompetency  of  a  trial  juror  could  not 
be  made  a  ground  for  a  new  trial,  even  though 
the  fact  that  the  Juror  was  incompetent  was 
not  known  to  the  defendant  until  after  ver- 
dict. 

Hill  V.  People,  16  Mich.  851,  is  freauently 
quoted  to  sustain  the  doctrine  that  a  defend- 
ant in  a  criminal  case  cannot  waive  his  legal 
rights.  In  this  state  the  contrary  doctrine 
prevails. 

State  V.  Kaufman,  51  Iowa,  578,  88  Am. 
Rep.  148. 

The  holding  in  the  HiU  Case  has  been  so 
often  modified  by  the  supreme  court  of  Michi- 
gan that  it  stands  practically  overruled. 

Bec^  V.  Seott,  56  Mich.  154. 

In  laee  v.  State,  16  Ind.  298,  it  was  held  that 
the  incompetency  of  the  juror  might  be  taken 
advantage  of  after  verdict. 

But  it  was  held  in  Orap  v.  State,  83  Ind.  884, 
that  as  the  jurors  were  all  sworn  to  answer 

Suestions  touching  their  competency,  and  the 
efendant,  having  full  opportunity  to  examine 
them  touching  their  competency  in  general, 
did  not  inquire  as  to  whether  or  not  they  were 
householders,  the  fact  that  one  of  the  jurors 
was  not  a  householder,  said  fact  being  first  as- 
certained by  the  defendant  after  verdict,  did  not 
entitle  him  to  a  new  trial. 

Kingen  v.  State,  46  Ind.  182;  Oillooley  v. 
8taU,  58  Ind.  182. 

In  StaU  V.  Babeock,  1  Conn.  401,|.the  fact 
that  the  juror  was  not  a  freeholder  was  un- 
known to  the  prisoner  or  his  counsel.  And  in 
State  V.  TuUer,  84  Conn.  280,  it  is  held  that  in 
order  to  warrant  the  setting  aside  of  a  verdict 
upon  the  ground  that  one  of  the  jurors  was  in- 
competent, it  must  be  shown  that  neither  the 
defendant,  nor  his  attorneys,  had  knowl- 
edge of  such  fact  until  after  the  verdict  was 
returned. 

In  some  states  where  the  incompetency  of  a 
juror  is  discovered  after  verdict  a  new  trial 
may  be  granted,  but  in  order  to  warrant  the 
granting  of  a  new  trial  it  must  be  shown  that 
neither  the  defendant  nor  his  attorneys  had 
knowledge  of  the  incompetency  of  the  juror 
until  after  the  verdict  was  returned. 

State  V.  TuUer,  84  Conn.  280;iAe/ieyY.  State, 
64  Ind.  56. 

Ohio  and  Kansas  might  be  said  to  recognize 
a  like  rule,  though  from  the  decision  in  those 
states  it  cannot  ^  said  that  they  do  not  approve 
the  general  doctrine. 

StaU  V.  Hinkle,  274Kan.  808;  State  v.  Jack- 
son, 27  Kan.  581,  41  Am.  Rep.  424;  Beck  v. 
State,  20  Ohio  St.  228;  Parks  v.  State,  4  Ohio 
St.  284. 

Given*  J.,  delivered  the  opinion  of  the 
court: 

One  ground  of  appellant's  motion  for  a  new 
trial  is  that  one  of  the  jurors  who  sat  on  the 
trial  cannot  read  or  write  the  English  ^nguage, 
and  that  appellant  did  not  know  that  fact  un- 
til after  the  trial.  It  is  shown  that  one  of  the 
iurors,  a  native  of  Sweden,  who  had  resided 
m  this  country  for  nineteen  years,  and  become 
a  citizen  thereof,  and  an  elector  of  this  state, 
could  not  read  or  write  the  English  language. 
Such  being  the  fact,  appellant  contends  that 
the  court  erred  In  overruling  his  motion  for  a 
89  L.  R.  A. 


new  trial.  Section  1,  chap.  61,  Laws  26th  Gen. 
Assem. ,  is  as  follows:  ''All  qualified  electors  of 
the  state,  of  good  moral  character,  sound  judg- 
ment, and  in  full  possession  of  the  senses  of  hear- 
ing and  seeing,  and  who  can  speak,  write,  and 
read  the  English  language,  are  competent  jur- 
ors in  their  respective  counties."  See  §  882  of 
the  Code.  Section  4405  of  the  Code  of  1878 
(present  Code,  §  5860)  provides  among  other 
grounds  of  challenge  for  cause:  "A  want  of 
any  of  the  qualifications  prescribed  by  the 
statute  to  render  a  person  a  competent  juror. '* 
Sections  4407,  4408,  Code  1878  (present  Code, 
^§  5861,  5862),  provide  that  the  juror  chal- 
lenged, and  other  witnesses,  may  be  examined, 
to  prove  or  disprove  the  challenge.  It  does 
not  appear  that  any  challenge  was  made  to 
said  juror,  or  that  he,  or  any  other  witness, 
was  examined  as  to  his  competency.  Appel- 
lant contends  that  the  fact  of  the  juror's  in- 
competency, and  that  appellant  did  not  know 
that  fact  until  after  the  trial,  was  a  sufficient 
ground  for  granting  a  new  trial;  and  he  cites 
and  relies  upon  State  v.  Oroame,  10  Iowa,  808. 
In  that  case  the  defendant  moved  in  arrest  of 
judgment,  and  for  a  new  trial,  for  the  reason 
that  one  of  the  jurors  who  tried  the  case  was 
not  an  elector  of  the  state;  and  such  was 
found  to  be  the  fact.  The  court  says:  "It  is 
claimed  by  the  state  that  the  defendant  cannot 
take  advantage  of  this  objection  to  the  juror 
by  a  motion  for  a  new  trial,  that  he  passed  his 
lime  by  not  challenging  the  juror  before  the 
trial  for  cause.  We  think  it  is  the  duty  of  the 
state  to  place  twelve  legal  jurors  in  the  box, 
and  that  it  is  not  the  duty  of  the  defendant  to 
inquire  whether  the  jurors  are  qualified  or  not. 
It  18  presumed  that  the  officer  whose  duty  it  is 
to  select  the  iurors  will  select  those  who  are 
competent  and  legal.  The  law  tenders  to  de- 
fendant a  jury  for  the  trial  of  his  cause,  and 
by  accepting  the  jury  he  waives  any  objection 
thereto  for  bias  or  prejudice  of  any  character 
whatever,  in  the  mind  of  any  of  the  iurors; 
but  if  either  of  the  jurors  was  disqualified  to 
act  as  such,  the  defendant  does  not  waive  his 
right  to  objection  for  this  cause,  but  has  a 
right  to  a  new  trial.  If  the  defendant  knew 
at  the  time  the  jury  was  sworn  that  any  of 
them  were  not  qualified  to  act  as  jurors  he 
would  have  waived  his  right  to  object  there- 
after. It  must  appear  that  defendant  had 
knowledge  of  this  fact  before  it  can  be  inferred 
that  he  waived  his  objection.  Without  Uiis 
knowledge,  a  waiver  cannot  be  inferred;"  cit- 
ing Cowles  V.  Buckman,  6  Iowa,  162.  In  the 
cited  case,  only  eleven  jurors  were  called,  and 
both  parties,  not  observing  or  knowing  that 
fact,  accepted  the  jury.  It  was  held  that  the 
parties  were  entitled  to  a  full  jury,  that  there 
was  no  waiver  and  that  appellant  was  entitled 
to  a  new  trial.  In  Farnlle  v.  Shehan,  68  Iowa, 
242,  this  court  held  that  when,  in  a  civil  ac- 
tion, in  the  absence  of  concealment  or  fraud 
on  the  part  of  his  adversary,  a  party  accepts  a 
juror  without  examination  as  to  his  qualifica- 
tions, he  waives  objections  on  account  of  want 
of  qualifications  discovered  afterwards.  It  is 
said:  "A  different  rule  applicable  to  criniinal 
cases  was  recognized  in  State  v.  Oroorrie,  10 
Iowa,  808.  We  are  not  disposed  to  extend  the 
doctrine  of  that  decision  in  civil  cases;"  citing 
a  number  of  cases.    In  State  v.  Kaufman,  51 
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Iowa,  578,  88  Am.  Rep.  148,  one  of  the  jurors 
becoming  ill,  was,  with  consent  of  the  defend- 
ant,  discharged;  and,  with  defendant's  further 
consent,  the  trial  was  concluded  before  the 
eleven  jurors.  It  was  held  that  a  defendant 
in  a  criminal  case  may  waive  a  statute  enacted 
for  his  benefit,  and  therefore  could  consent 
to  a  trial  with  eleven  jurors.  It  will  be 
observed  that  in  these  cases  this  court 
has  recognized  the  right  of  an  accused  to 
waive  objections  to  iurors  on  the  ground  of  in- 
•competency,  or  to  the  panel  on  the  ground  of 
number.  In  Qroom^s  Caw  the  defendant  was 
held  not  to  have  waived  the  objection  to  the 
luror,  because  it  did  not  appear  that  he  had 
knowledge  of  the  juror's  incompetency  until 
after  the  trial.  The  contention  before  us  is  not 
as  to  the  right  of  an  accused  to  waive  an  ob- 
jection to  an  incompetent  juror,  but  whether 
he  should  be  held  to  have  waived  it  by  not 
•challenging  for  that  cause,  and  examining  the 
juror,  or  other  witnesses,  to  sustain  the  chal- 
lenge. Counsel  for  the  state  concede  that,  if 
the  doctrine  announced  in  State  v.  Oroame  is 
'to  stand,  this  case  must  be  reversed.  They  in- 
sist, however, — upon  a  very  full  citation  and 
•review  of  the  authorities  on  both  sides  of  the 
question, — that  the  rule  in  Qroomt^s  Gate  is  so 
against  reason  and  the  current  of  decisions 
that  it  should  be  overruled.  Their  citations 
are  so  complete  that  we  will  not  refer  to  other 
cases.  The  following  cases  do  tend  quite  di- 
rectly to  support  the  conclusion  in  Oroome^s 
Caw,  namely  Ovykawski  v.  People,  2  III.  476; 
achvmaker  v.  State,  5  Wis.  824;  Hill  v.  Peo]^, 
16  Mich.  351;  Riee^r.  State,  16  Ind.  298;  and 
StaU  V.  Babeock,  1  Conn.  401.  These  cases 
are  modified,  if  not  overruled,  in  the  follow- 
ing later  decisions  by  the  same  courts:  Chaee 
V.  People,  40  111.  852;  Davison  y.  People,  90  111. 
221;  StaU  v.  Vogel,  22  Wis.  471;  PeopU  v. 
Scott,  56  Mich.  164;  Crop  v.  State,  82  Ind.  884; 
Kingen  v.  State,  46  Ind.  182;  QiUooleyv.  State, 
58  Ind.  182;  and  State  v.  Tuller,  84  Conn.  280. 
The  following  cases  fully  sustain  the  claim 
that  the  rule  generally  observed  is  that  a  fail- 
ure to  challenge  a  juror  for  cause,  as  to 
his  competency,  and  to  examine  him,  or  other 
witnesses,  in  support  of  the  challenge,  is  a 
waiver  of  the  right  of  challenge,  though  the 
fact  of  incompetency  is  not  known  to  the 
party  until  after  trial:  King  v.  Sutton,  8  Barn. 
-&  C.  417;  King,  East  India  Co. ,  v.  Despard, 
2  Mann.  &  R.  406;  Wharton's  Case,  Yelv.  24; 
Siafe  V.  Pmoers.  10  Or.  146;  United  State*  v. 
Baker,  8  Ben.  68;  Hickey  v.  State,  12  Neb. 
490;  Meeks  v.  State,  67  Ga.  829;  Costly  v.  State, 
19  Oa.  614,  at  page  628;  Gillespie  v.  State,  8 
Yerg.  607.  29  Am.  Dec.  187;  M*Clure  v.  StaU, 
1  Yerg.  208;  State  v.  Davis,  80  N.  C.412;  StaU 
V.  Ff«7wjr.  2  Nott  &  M'C.  261;  State  v.  quar- 
rel, 2  Bay,  150,  1  Am.  Dec.  687;  George  v. 
StaU,  89  Miss.  570,  at  page  690;  Jones  v.  Peo- 
j^,  2  Colo.  851;  Beck  v.  StaU,  20  Ohio  St.  228; 
State  Y.  HinkU,  27  Kan.  808;  People  v,  Coffman, 
24  Cal.  280.  These  cases  are  grounded  upon 
the  fact  that  the  right  to  challenge  for  cause, 
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and  to  examine  the  juror,  or  others,  in  support 
thereof,  is  discretionary,  and  may  be  waived, 
and  that,  when  the  party  fails  to  avail  himself 
of  this  right  he  must  be  taken  to  have  waived 
all  objection  on  the  ground  of  incompetency. 
A  failure  to  challenge  and  examine  for  cause 
virtually  says:  "I  am  content  with  that  jury, 
so  far  as  cause  is  concerned;  and,  if  any  juror 
be  incompetent  for  any  reason,  I  waive 
my  right  to  challenge  for  that  cause."  It  is 
not  questioned  but  that  a  failure  to  challenge 
and  examine  as  to  any  other  of  the  fifteen 
grounds  of  challenge  for  cause  provided  in 
said  g  4405  of  the  Code  of  1878  would  be  a 
waiver  as  to  said  causes.  We  fail  to  discover 
why  the  same  rule  should  not  apply  to  all 
those  causes,  and  in  all  cases,  civil  and  crim- 
inal. Groome's  Case,  and  those  supporting  it, 
are  grounded  upon  the  thought  that  it  is  the 
duty  of  the  state  to  put  none  but  competent 
jurors  in  the  box,  and  the  accused  may  pre- 
sume, in  the  absence  of  knowledge  to  the  con- 
trary, that  those  called  are  competent.  This 
is  certainly  at  variance  with  the  spirit  and  pur- 
pose of  our  statute  as  to  the  mode  of  selecting 
and  impaneling  juries.  The  right  given  to 
challenge  for  any  of  the  causes  named,  and 
to  examine  the  juror,  or  other  witnesses,  in 
support  of  the  challenge,  precludes  the  conclu- 
sion that  the  law  assumes  to  present  none  but 
competent  jurors,  or  that  a  party  has  a  right  to 
so  assume.  The  right  to  examine  for  such 
cause  would  be  an  idle  provision,  if  such  were 
the  law.  The  state  makes  no  guaranty  as  to 
the  competency  of  jurors,  but  says  to  litigants, 
"Examine  for  yourselves."  In  Groom^s  Case 
it  is  held  that,  by  accepting  the  jury  without 
inquiring  as  to  bias  or  prejudice,  the  defendant 
waived  any  objection  on  those  grounds.  We 
think  that,  by  the  same  reasonmg.  he  should 
be  held  to  have  waived  the  objection  for  in- 
competency. No  sutflcient  reason  is  given  for 
the  distinction  that  is  made  in  some  of  the 
cases  between  civil  and-criminal  cases,  and  be- 
tween capital  and  other  criminal  cases.  The 
same  statutes  govern  as  to  the  selection  of 
jurors  for  all  cases,  civil  and  criminal.  True, 
different  provisions  are  made  for  Impaneling 
juries,  but  none  that  impose  upon  the  state  the 
duty  of  presenting  none  but  competent  jurors. 
There  is  no  reason  why  every  party  to  an  ac- 
tion, civil  or  criminal,  should  not  be  held  to 
exercise  the  right  given  him  to  examine  as  to 
the  qualifications  of  jurors  called  to  act  in  his 
case,  and,  if  he  waives  that  right,  to  be  con- 
cluded thereby  unless  actual  pre judice  is  other- 
wise shown.  See  also  StaU  v.  Betvel,  89  Iowa, 
405,  27  L.  R.  A.  846.  Our  conclusion  is  that 
the  rule  announced  in  State  v.  Groome,  10 
Iowa,  808,  on  this  question,  is  not  sustained  by 
the  better  reasoning,  and  is  not  in  harmony 
with  the  general  current  of  decisions,  ana 
that  it  should  be  overruled. 

This  disposes  of  the  only  question  presented 
in  the  partial  record  before  us,  and  it  follows 
from  what  we  have  said  that  the  judgment  of 
the  District  Court  should  be  affirmed. 
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STATE  of  Texas. 
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.) 


1.   To  permit  mxt  answer  by  an  expert 

OD  a  hypothetical  question  as  to  Insanity,  em- 
bracing only  the  evidence  of  one  party,  is  not  re- 
versible error  if  both  partiee  subsequently  sub- 
mit and  obtain  answers  to  queations  containing 
all  the  evidence. 
:£•  The  trial  coort  may  receive  evidence 
until  the  argument  is  concluded,  whether  in  re> 
buttal  or  not. 


8.    An  opinion  as  to  sanity  may  be  given 

by  a  nonexpert  witness  who  has  jplven  a  very  full 
detail  of  the  facts  upon  which  the  opinion  is 
based. 

4.  Excerpts  firom  standard  works  on 
medical  Jurisprudence  cannot  be  read  by  counsel 
to  the  jury  on  the  question  of  insanity  in  a  mur- 
der trial. 

6.  After  one  accused  of  mnrder  has  of- 
fered evidence  of  his  demeanor  for  the  pur- 
pose of  convincing  the  jury  of  his  insanity  at  the 
time  of  trial,  for  the  purpose  of  raising  the  pre- 
sumption of  insanity  when  the  crime  was  com- 
mitted, a  person  who  is  acquainted  with  him  may 
testify  that  he  is  simulating. 


NoTK.— Expert  ovinion8  as  to  aanltyorinMnUy- 
I.  AdmiMibauy;  generaUy. 
]I.  PrivOeoe  of  witnesaeB, 

a.  Efeet  on  oviniont  generally. 

b.  Waiver  of  privilege. 
II L  From  obaervatiofi  or  examination. 
IV.  From  the  evidence. 

a.  The  general  rule. 

b.  The  contrary  rule. 
.    V.  On  hypothetical  gtatemente  or  queetions. 

a.  Admiseibaity. 

b.  Hypotheeis;  upon  what  baeed. 

c.  Evidence  in  support  of  hypotheeis. 

d.  Form  of  question. 
VJ.  QualiUcations  of  experts. 

VII.  Basis  of  facts  or  reasons  for  ovinUm. 
"VELL  Scope. 

a.  Qeneral  considerations. 

b.  Symptoms  and  causes. 

c.  Comparison;  illustration;  speculation. 

d.  Q^e9tions  of  law  for  the  court. 

e.  Questions  of  fact  for  the  jury, 

f .  The  questifm  at  issue. 
IX.  Cross-examination;    contradiction;    redirect 

examincttton. 
X.  Weight. 

a.  GeneraUy. 

h.  As  affected  by  facts  and  opportunity  to 
observe. 

c.  As  affected  by  character^  bias^  and  na- 

ture of  the  question. 

d.  As  compared  with  other  expert  opinions. 

e.  As  compared  ufUh  nonexpert  opinions, 
t.  A  question  for  the  jury. 

I.  Admissibatty;  generaUy. 

The  opinions  of  medical  experts,  and  experts 
with  relation  to  mental  disease,  are  admissible  in 
evidence  generally  on  an  issue  as  to  sanity  or  in- 
sanity. Jamison  v.  Jamison.  3  Houst.  (Del.)  106; 
Choice  V.  State,  81  Ga.  424;  Potts  v.  House,  6  Ga. 
324,  SO  Am.  Dec.  aS9:  Com.  v.  Rogers,  7  Met  600,  41 
Am.  Deo.  458;  Baxter  v.  Abbott,  7  Gray,  71;  Hast- 
ings V.  Rider,  89  Mass.  622;  People  v.  Finley,  88 
Mich.  482;  Clarke  v.  Sawyer,  8  Sandf.  Ch.  851;  Be 
Kiedaisch,  2  Connoly.  488;  Gibson  v.  Gibson.  9  Yerg. 
328;  Charter  Oak  L.  Ins.  Co.  v.  Rodel,  96  U.  S.  282, 
24  L.  ed.  483.    And  see  infra,  11.,  III.,  and  IV. 

Without  reference  to  the  question  of  the  weight. 
Charter  Dale  L.  Ins.  Co.  v.  Rodel,  95  U.  S.  282, 24  L. 
ed.4a8. 

And  they  may  be  based  upon  symptoms  and  cir- 
cumstances which  come  within  thehr  own  observa- 
tion, or  as  testified  to  by  others,  or  upon  hypothet- 
ical statements  or  questions  assuming  their  exist- 
ence. Potts  V.  House,  6  Ga.  824,  60  Am.  Dec.  829; 
Pidcock  y .  Potter,  68  Pa.  842, 8  Am.  Rep.  181;  McAll- 
ister T.  State,  17  Ala.  489, 62  Am.  Dec.  180;  Board- 
man  V.  Woodman,  47  N.  H.  120;  and  see  swpra,  II., 
IIL,  and  IV. 
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And  the  testimony  of  a  medical  expert  examined 
in  a  former  trial  of  the  same  cause,  as  to  the  sanity 
or  insanity  of  the  maker  of  notes  the  validity  of 
which  is  in  question,  is  admissible  in  evidence  on 
a  subsequent  trial.  First  Xat.  Bank  v.  Wirebach, 
106  Pa.  87. 

Expert  testimony  as  to  insanity,  however,  is  to 
be  received  with  caution  and  subject  to  patient  and 
intelligent  investigation.  Wilcox  v.  State,  94  Tenn. 
106. 

Medical  men  are  allowed  to  give  their  opinions  on 
an  issue  of  sanity  or  insanity  because  they  are  sup- 
posed by  their  study  and  practice  to  understand 
the  symptoms  of  insanity,  and  to  possess  peculiar 
knowledge  on  that  subject,  without  which  the  Jury 
would  not  be  able  to  decide  the  question  correctly. 
Lake  v.  People,  1  Park.  Crim.  Rep  496. 

The  opinions  of  an  expert  from  the  facts  of  a 
case  are  admissible  in  evidence  as  a  scientific  de- 
duction from  the  facts,  where  such  facts  are  not 
conflicting,  and  are  either  admitted  or  proved. 
Coyle  V.  Com.  104  Pa.  117. 

They  are  received  because  the  facts  are  of  such  a 
character  that  they  cannot  be  weighed  or  under- 
stood by  the  Jury,  the  expert  giving  his  opinion  as 
to  what  they  do  or  do  not  indicate.  People  v. 
Youngs,  161 N.  T.  210. 

A  phsrsician  may  form  an  opinion  as  to  the  na- 
ture of  a  disorder  and  its  probable  eflFect  upon  the 
mind  with  some  degree  of  accuracy  where,  the 
symptoms  are  truly  stated  to  him,  because  from 
a  long  course  of  experience  and  observation  by 
himself  and  others  of  the  profession  such  has  t>een 
the  ordinary  effect  of  Its  symptoms.  Harrison  v. 
Rowan,  8  Wash.  C.  C.  680. 

But  the  opinions  of  witnesses  are  never  received 
as  evidence  where  all  the  facts  upon  which  such 
opinions  are  founded  can  be  ascertained  and  made 
intelligible  to  the  court  or  Jury.  Ciark  y.  Fisher,  1 
Paige.  171. 10  Am.  Dec.  402. 

And  medical  experts  cannot  testify  as  such  in  a 
will  contest  in  behalf  of  the  contestants  where  a 
prima  facie  case  of  testamentary  incapacity  had 
not  been  made  out.  Re  Miller,  26  Pittsb.  L.  J.  N. 
S.428. 

Nor  is  it  an  abuse  of  discretion  for  the  court  in  a 
will  contest  to  limit  the  number  of  expert  wit- 
nesses upon  the  question  of  insanity  to  five  upon 
each  side.    Fraser  v.  Jennison,  42  Mich.  S06. 

The  inquiry  as  to  the  opinion  of  a  medical  ex- 
pert on  the  question  of  the  sanity  or  insanity  of  the 
accused  in  a  criminal  prosecution  should  be  as  to 
his  condition  on  the  day  of  the  criminal  act,  and 
not  at  the  time  of  the  trial,  but  where  the  expert  is 
a  physician  in  charge  of  the  prison  in  which  the 
accused  was  confined,  and  his  duties  have  f  amlliar- 
ized  him  with  cases  of. insanity,  and  he  had  made 
an  examination  of  the  accused  for  the  purpose  of 
ascertaining  his  mental  condition  Just  before  and 
during  the  trial,  and  had  observed  him  from  day 
20 
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6.  A  physielaa  may  give  an  opinion  as 

to  the  sanity  of  a  person  accused  of  crime.  If  it  is 
based  upon  a  sufficient  observation  of  him. 

7.  A  minister  who  luui  read  authore  on 
moral  and  intellectual  science,  but  nothiuflr  on 
insanity  or  medical  Jurisprudence,  cannot  ^ive 
an  opinion  as  an  expert  upon  the  sanity  of  one 
accused  of  crime. 

8.  An  opinion  as  to  sanity  baaed  on  ob- 
servations of  the  accused  is  not  inadmissible 
because  at  the  time  they  were  made  the  accused 
was  in  the  Jail  unwarned. 

9.  A  sheriff  may  give  his  opinion  as  to  the 
sanity  of  an  accused  person  in  his  custody,  based 
upon  observations  made  after  he  had  warned 
him. 

10.  Express  malieeis  shown  in  a  homicide 
if  the  circumstances  show  such  a  reckless  dis- 


regard of  human  liferas  necessarily  to  include  a 
formed  design  against  the  life  of  the  person  slain* 
11.  An  indietment  for  murder  should 
charge  the  use  of  every  means  suggested  by  the 
proof,  where  there  is  doubt  about  bow  the  death 
was  produced,  although  it  is  unnecessary  to 
prove  them  all. 

12*   The  court  may  submit  to  the  Jury 

the  question  of  murder  in  the  second  degree  as 
well  as  in  the  first  degree,  although  the  evidence 
tends  to  prove  only  the  latter. 

18.   Where  the  burden  is  on  the  accused. 

to  establish  insanity,  the  rule  of  reasonable  doubt 
does  not  apply  to  that  defense. 
On  rehearing, 

14.  The  state  may  formulate  a  hypo- 
thetical question  for  an  expert  as  to  the  in- 


to day.  and  had  stated  what  he  had  done  in  exam- 
ining him,  he  may  speak  also  as  to  the  mental  con- 
dition of  the  defendant  at  the  time  of  his  uial. 
People  V.  Hoch,  160  N.  Y.  281. 

And  the  testimony  of  a  medical  expert  as  to  the 
sanity  of  a  person  accused  of  crime,  founded  upon 
his  appearance  at  the  time  of  the  trial,  is  admissible. 
McAllister  v.  State,  17  Ala.  484,  62  Am.  Dec.  180. 

So,  a  medical  witness  may  testify  in  a  prosecu- 
tion for  a  criminal  act  in  which  insanity  is  alleged 
as  a  defense,  from  an  examination  made  in  July,  as 
to  whether  the  accused  was  insane  on  the  preced- 
ing March.  Freeman  v.  People.  4  Denlo,  V,  47  Am. 
Deo.  216.  « 

And  a  physician  who  became  acquainted  with 
the  defendant  in  a  prosecution  for  homicide,  and 
with  his  mental  oondttlon  at  a  prior  period  of  his 
life  when  he  was  insane,  may  state  his  opinion  as 
to  his  sanity  or  Insanity  at  that  time  as  bearing 
upon  hismental  condition  at  the  time  of  the  com- 
mission of  the  crime.    State  v.  Felter,  26  Iowa,  67. 

And  physicians  who  bad  previously  attended  the 
testator  on  his  deathbed  may  be  permitted  to  tes- 
tify as  to  their  opinion  of  his  mental  capacity  im- 
mediately before  and  after  the  execution  of  a  will 
during  such  sickuess,  accompanied  by  a  statement 
of  the  symptoms  and  appearance  upon  which  that 
opinion  was  formed.  Hastings  v.  Blder,  99  Mass. 
624. 

The  exclusion  of  expert  testimony,  faowerer,  is 
not  prejudicial  error  where  it  does  not  appear  thajt 
the  evidence  excluded  was  In  any  way  material. 
Morton  v.  Hetdom,  136  Mo.  608. 

And  the  opinion  of  an  expert  as  to  the  condition 
of  a  party^s  mind,  based  on  her  physical  condition 
a  year  and  a  half  afterwards,  is  too  conjectural  to 
be  admissible.  Missouri  P.  R.  Co.  v.  Lovelace,  67 
Kan.  196. 

11.  Privttege  of  witnesses. 
a.  Effect  on  opinions  generaUu, 

In  Allen  v.  Public  Administrator,  1  Bradf.  221.  it 
was  held  that  the  New  York  statutory  provision  pro- 
hibiting phsrsicians  from  disclosing  any  informa- 
tion acquired  in  attending  any  patient  in  a  profes- 
sional character,  which  Information  was  necessary 
to  enable  him  to  prescribe  for  such  patient,  is  not 
applicable  to  the  physician  of  a  deceased  person  in 
a  proceeding  to  contest  bis  will,  upon  the  question 
of  mental  Incapacity. 

But  this  doctrine  is  without  su  pport,  and  has  been 
repeatedly  overruled  in  effect. 

Thus,  the  opinion  of  physicians  as  to  the  un- 
soundness of  mmd  of  a  testator  during  a  designated 
period,  based  on  knowledge  acquired  by  them 
while  attending  him  respectively  in  a  professional 
capacity,  is  inadmissible  within  the  prohibition 
against  divulging  professional  communications^ 
contained  in  N.  Y.  Code  Civ.  Proc  §834.  Re  Cole- 
man, 111  N.  Y.  220;  Re  Connor,  27  N.  Y.  S.  R.  906. 
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And  a  physician  who  is  called  by  the  attending 
physician  of  a  person  whose  sanity  is  in  question^ 
and  goes  in  his  professional  capacity  to  see  the 
patient,  is  within  the  statute  prohibiting  the  dis- 
closure by  a  physician  of  any  Information  received 
by  him  in  a  professional  capacity,  and  cannot  be 
called  upon  for  his  opinion  as  to  the  sanity  or  in- 
sanity of  such  person  based  upon  such  information. 
Kenlhan  v.  Dennin,  103  N.  Y.  ff74, 67  Am.  Rep.  770. 

So,  in  Indiana  the  rule  is  that  a  physician  who  at- 
tended a  testator  in  his  last  illness  cannot  testify  m 
the  will  contest  as  to  his  mental  and  physical  con- 
dition from  knowledge  acquired  by  him  while  ia 
the  discharge  of  his  professional  duty  if  objection 
is  made.    Houston  v.  Simpson,  116  Ind.  62. 

And  a  contestant  of  a  will  cannot  give  his  opinion 
as  to  the  mental  capacity  of  a  testator  when  it  is 
based  upon  personal  transactions  and  conversa- 
tions had  with  the  deceased  which  are  rendered  in- 
admissible in  evidence  by  Iowa  Code,  fl  8639.  Re 
Goldthorp,  94  Iowa,  886. 

And  an  administrator  who  was  the  testator *s  fam- 
ily physician  cannot  testify  in  an  action  on  the  tes- 
tator^s  note  as  to  the  condition  of  his  mind  at  the 
time  it  was  made,  under  Ala.  Code,  93066,  forbidding 
testimony  as  to  any  transaction  with  or  statement 
by  a  deceased  person.  Davis  v.  Tarver,  66  Ala.  98. 

The  rule  that  the  statute  prohibiting  the  disclos- 
ure of  information  received  in  a  professional  oapar- 
dty  does  not  cover  a  case  where  its  prohibition  la 
invoked  solely  for  the  protection  of  a  criminal,  and 
not  at  all  for  the  benefit  or  protection  of  the 
patient  who  was  dead,  and  a  waiver  of  the  prohibi- 
tion had,  therefore,  become  impossible,  does  not 
apply  to  a  mere  contest  over  the  patient's  property. 
Kenlhan  v.  Dennin,  103  N.  Y.  673. 67  Am.  Rep.  770. 

And  the  prohibition  of  the  New  York  Code  of 
Civil  Procedure  against  the  disclosure  by  physi- 
cians of  professional  information  applies  to  an  af- 
fidavit made  by  a  physician  for  the  purpose  of  sup- 
porting an  application  for  an  appointment  of  a 
committee  of  a  lunatic  or  habitual  drunkard.  Re 
Hoyt,aOAbb.N.  C.162. 

And  a  physician  who  had  known  the  insured  for 
a  long  time,  and  who  attended  him  professionally 
a  short  time  l^fore  his  death,  cannot  state  how  he 
found  him  in  an  action  upon  the  insurance  policy 
in  which  it  is  claimed  that  he  committed  suicide 
while  insane,  as  the  evidence  is  incompetent  and 
privileged  under  N.  Y.  Code  Qv.  Proc.  §884,  pro- 
hibiting a  disclosure  of  information  acquired  by  a 
physician  attending  a  patient  in  a  professional 
capacity.  Westover  v.  ^tna  L.  Ins.  Co.  99  N.  Y, 
56,  62  Am.  Rep.  1. 

The  fact  that  a  medical  expert  was  the  jail  physi- 
cian of  the  jail  in  which  a  person  accused  of  crime 
was  confined,  however,  does  not  create  the  relation 
of  patient  and  phsrsician  between  him  and  the  ac- 
cused so  as  to  exclude  his  opinion  In  a  prosecution 
for  a  criminal  act,  in  the  absence  of  proof  that  the 
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sanity  of  the  aocueed,  embractn^  suoh  facts  as  it 
deems  proper  and  competent,  and  if  defendant 
is  not  satisfied  he  has  the  prlvileire  of  submitting 
his  case  embracing  any  or  all  the  testimony  in- 
troduced on  the  trial. 

16.  To  obtain  a  leg^  answer  ttom  an 
expert  on  the  question  of  the  sanity  of  the  ac- 
cused, the  hypothetical  question  need  not  contain 
all  the  testimony  bearing  upon  it. 

1 6.  Upon  trial  of  one  for  tlie  murder  of 
hlaiiriABy  which  fact  Is  admitted,  testimony  is 
admissible  that  a  short  time  prior  to  the  homi- 
cide a  woman  was  heard  to  say  in  defendant's 
house,  **I  will  stand  this  thlnsr  no  longer,**  when 
no  woman  was  In  the  house  at  the  time  but  the 
deceased,  and  defendant  is  known  to  have  been 
there  a  short  time  afterwards. 

17*   To  warrant  reveraal  for  inatruc- 


tlona  which  were  not  objected  to,  they  must 
have  been  calculated  to  injure  the  rights  of  the 
.  complaining  party. 

(Henderson^  J.,  dissents  from  jn-opo^ition  lU,} 

(June  9, 1897.) 

APPEAL  b^  defeDdant  from  a  jadgment  of 
the  EHstnct  Court  for  Travis  County  con- 
victing him  of  murder.    Affirmed, 
The  facts  are  stated  in  the  opinions. 
Messrs.     Oeorge    S.    Walton,    E.   T. 
M€>ore,  and  Walton  A  Hill*  for  appellant: 
Medical  experts  may  state  their  own  opin- 
ions upon  the  whole  evidence  if  they  have 
heard  it  all,  or  upon  a  hypothetical  statement, 


accused  was  at  any  time  sick  during  his  confine- 
ment, or  that  the  witness  ever  attended  or  pre- 
scribed for  him,  or  that  he  derived  any  of  the  in- 
formation upon  which  his  opinion  could  be  based 
while  attending  him  as  a  physician.  People  v. 
Schuyler.  106  N.Y.  298. 

And  the  opinion  of  a  medical  expert  as  to  the 
sanity  or  insanity  of  a  person  accused  of  crime, 
baaed  on  an  examination  made  for  the  people  un- 
der employment  by  the  district  attorney  lor  the 
purpose  of  their  prosecution,  is  not  subject  to  the 
objection  that  it  was  based  upon  information  ac- 
quired in  attendicir  a  patient  in  a  professional 
capacity.  People  v.  Hoob,  160  N.  T.  291;  People  v. 
Kemmler.  119  N.  T.  68a 

8o,  the  physician  of  the  jail  where  a  person  ac- 
cused of  homicide  was  confined  prior  to  the  trial, 
who  had  medical  charge  of  prisoners  in  the  jail  and 
liad  examined  the  accused  and  kept  an  eye  on  the 
case,  may  give  his  opinion  on  the  trial  of  the  case 
as  to  the  sanity  of  the  accused  upon  a  hypothetical 
question  from  which  was  excluded  all  personal 
Iniowledge  of  the  accused,  but  which  was  based  en- 
tirely upon  facts  which  occurred  before  he  came 
to  the  jail,  though  he  was  influenced  by  knowledge 
acquired  by  seeing  the  accused  in  Jail.  People  v. 
Schuyler,  106  N.Y.  298. 

And  an  assumption  by  the  court  in  a  criminal 
prosecution  that  the  mere  fact  that  an  expert  wit- 
ness was  jail  physician  created  the  relation  of 
patient  and  physician  t)etween  them,  and  that  the 
mere  existence  of  that  relation  was  sufficient  to 
'  exclude  his  opinion  as  to  the  sanity  or  insanity  of 
the  accused,  will  not  be  deemed  prejudicial  error 
where  the  assumption  was  beneficial  rather  than 
harmful  to  the  accused  in  restricting  the  examina- 
tion of  the  witness  and  embarrassing  him  in  giv- 
ing his  evidence,  and  it  does  not  appearand  cannot 
be  inferred  that  the  accused  omitted  to  prove  any- 
thing which  he  otherwise  could  or  would  have 
proved  in  consequence  of  such  assumption.  Peo- 
ple V.  Schuyler,  106  N.  Y.  288. 

8o,  an  attending  physician  of  a  testator  for  eight 
years  previous  to  his  decease  is  not  prevented  from 
testifying  as  to  what  he  knew  of  the  testator  de- 
rived from  what  he  observed  while  he  was  attend- 
ing him,  for  the  purpose  of  showing  that  he  was  of 
uDfiound  mind  and  incompetent  to  make  a  will,  by 
a  statute  prohibiting  a  disclosure  of  information 
acquired  in  a  professional  capacity,  where  it  does 
not  appear  that  the  information  sought  was  infor- 
mation of  any  facts  necessary  to  enable  him  to  act 
in  the  capacity  of  physician,  but  of  facts  which 
were  open  to  the  observation  of  any  person  who 
had  seen  and  conversed  with  him.  Staunton  v. 
Parker,  19  Hun,  56. 

.  The  burden  resto  with  a  party  seeking  to  exclude 
the  testimony  of  a  physician  under  the  provisions 
of  the  New  York  Code  of  Ovil  Procedure,  S  854, 
forbidding  pbysiolans  from  disclosing  Information 
89  L.  R.  A. 


acquired  in  attending  a  patient  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him 
to  act,  to  show,  not  only  that  the  information  which 
he  seeks  to  exclude  was  acquired  In  attending  the 
patient  In  a  professional  capacity,  but  also  that  it 
was  necessary  to  enable  him  to  act  in  that  capac- 
ity.   People  V.  Schuyler,  106  N.  7. 288. 

.  b.  Waiver  of  privHege. 

The  general  rule  is  that  the  privilege  of  a  physi- 
cian under  statutes  prohibiting  the  disclosure  of 
confidential  communications  may  be  waived  by  the 
persons  interested. 

Thus,  a  request  by  a  testator  to  sign  his  will  as  a 
witness  thereto  is  a  waiver  on  his  part  of  the  pro- 
visions of  Iowa  Code,  §  8643,  prohibiting  a  practis- 
ing attorney  from  disclosing  any  confidence  uni- 
formly Intrusted  to  him  in  his  professional  capac- 
ity, so  as  to  permit  the  attorney  to  speak  as  to  the 
mental  capacity  of  the  testator.  Denning  v. 
Butcher,  91  Iowa,  425. 

And  the  privilege  given  by  Iowa  Code,  6  8648,  pro- 
viding that  no  physician  shall  be  allowed  to  dis- 
close knowledge  acquired  in  the  performance  of 
his  duties  as  such,  may  be  waived  by  those  whose 
interest  it  is  to  maintain  the  integrity  of  a  will  of  a 
deceased  person,  thus  effectuating  the  wishes  of  its 
maker.    Denning  v.  Butcher,  91  Iowa,  4Si&, 

Where  an  executor  of  a  will  calls  physicians  who 
attended  the  testator  as  witnesses  as  to  his  mental 
capacity  In  a  contest  of  the  will,  he  waives  the  pro- 
visions of  Iowa  Code,  6  3643,  prohibiting  them  from 
giving  evidence  acquired  in  the  performance  of 
their  duties  as  physicians  during  the  lifetime  of  the 
testator.    Denning  v.  Butcher,  91  Iowa,  426. 

And  the  prohibition  of  Mich.  Comp.  Laws,  §  6948, 
against  the  disclosure  by  a  physician  of  any  infor- 
mation which  he  may  have  acquired  in  attending  a 
patient  in  his  professional  character,  may  be 
waived  by  those  representing  the  patient^s  inter- 
ests in  a  contest  of  his  will  after  his  death,  so  as  to 
permit  the  physician  to  give  evidence  as  to  the 
testator^s  sanity  based  upon  his  observation  while 
in  attendance  upon  him.  Fraser  v.  Jennison,  42 
Mich.  206. 

So,  the  provisions  of  Mo.  Rev.  Stat.  1879,  t  4017, 
rendering  physicians  incompetent  to  testify  con- 
cerning information  acquired  from  a  patient  in  a 
professional  character,  prohibit  giving  an  opinion 
based  upon  knowledge  thus  acquired;  but  the  pro- 
tection offered  may  be  waived  by  the  patient  and 
those  representing  him  after  his  death,  and  is 
waived  by  calling  them  as  witnesses  to  give  such 
evidence.    Thompson  v;  Ish,  99  Mo.  100. 

The  executor  or  administrator  of  a  party  cannot 
waive  the  privilege  of  the  deceased  party  given  by 
New  York  Code  of  Civil  Procedure,  6  834,  prohibit- 
ing a  practising  physician  from  disclosing  infor- 
mation acquired  by  him  in  a  professional  capacity* 
however,  so  as  to  permit  him  to  give  evidence  on 
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which  is  in  conformity  with  the  whole  evi- 
dence. 

Webb  V.  State,  9  Tex.  App.  490;  Leache  v. 
State,  22  Tex.  App.  279.  58  Am.  Rep.  688. 

In  case  of  opinioDs  as  to  sanity  it  must  ap- 
pear that  the  acquaintance  of  the  witness  with 
the  party  is  such  as  .to  enable  him  to  form  cor- 
ject  conclusions  as  to  the  mental  condition. 

Thomas  v.  State,  40  Tex.  68. 

Where  the  text  is  pertinent  and  applicable 
to  the  issue,  and  is  of  standard  authors  on  the 
subject-matter,  the  privilege  to  have  the  au- 
thority before  the  j'ury  is  valuable. 

The  discretion  m  this  instance  was  abused. 

Wade  V.  De  Witt,  20  Tex.  400.1 

An  expert  is  one  who  is  conversant  with  the 
subject-matter  on  questions  of  science,  skill, 
traofe,  and  others  of  the  like  kind. 

Best,  Ev.  §  846. 


An  expert  need  not  necessarily  be  a  profes- 
sional man.  If  he  has  studied  the  subject- 
matter  of  inquiry,  and  understands  it,  he  may 
give  his  opinion  the  same  as  if  he  were  a  pro- 
fessor of  the  art  or  science. 

Upon  what  principle  of  logic  or  justice  can 
we  give  to  presumption  so  much  power  in  a 
case  involving  the  question  of  sanity  as  to 
shift  the  burden  to  the  prisoner,  and  in  the 
other  cases  hold  that  it  does  not  shift. 

AJce  V.  State,  6  Tex.  App.  89«,  82  Am.  Rep. 
586;  Com.  v.  McKie,  1  Grav,  61 .  61  Am.  Dec.  410. 

The  burden  of  proving  insanity  was  not 
upon  the  defendant. 

Ptople  V.  KcCann,  16  N.  Y.  58,  69  Am.  Dec. 
642;  Com.  v.  McKie,  1  Gray,  61,  61  Am.  Dec. 
410;  CSwi.  V.  Eogera,  7  Met.  500, 41  Am.  Dec.  458; 
Hoppa  V.  People,  81  111.  885,  83  Am.  Dec.  281; 
State  V   Crawford,  11  Kan.  82;  StaU  v.  BarU 


the  Issue  of  the  mental  capacity  of  the  deceased. 
Westover  v.  ^toa  L.  Ins.  Ck>.  99  N.  r.  66,  52  Am. 
Rep.l. 

In  Thompson  y.  Isb,  99  Mo.  160,  the  New  York 
oases  on  the  subject  of  the  prohibition  against  pby- 
siolans  flrivlng  testimony  as  to  information  acquired 
in  a  professional  character  were  distinflruisbed  on 
the  ground  tbat  the  New  York  statute  goes  further 
and  says  tbat  the  probibition  shall  apply  to  every 
examination  of  the  designated  persons  unless  ex- 
pressly waived  by  tbe  patient. 

In  Staunton  v.  Parker,  19  Hun,  56,  bowever,  it  was 
held  tbat  heirs-at-law,  who  are  tbe  only  represen- 
tatives of  tbe  deceased  testator  and  succeed  to  bis 
rigbts,  are  competent  to  waive  tbe  provisions  of  tbe 
act  prohibiting  disclosure  by  a  pbysician  of  infor- 
mation acquired  in  a  professional  capacity  so  as  to 
enable  the  pbysician  to  testify  for  tbe  purpose  of 
showing  tbat  tbe  testator  was  of  unsound  mind 
and  incompetent  to  make  a  will. 

TIL  Wiym  oliservation  or  examinatiim. 

An  expert  witness  wbo  has  bad  opportunities  of 
knowing  and  observing  a  person  accused  of  crime 
wboee  insanity  is  alleged  diay  give  an  opinion  as  to 
bis  sanity  or  insanity  based  on  knowledge  obtained 
from  such  observation.  State  v.  Potta,  100  N.  C. 
457;  McAllister  v.  State,  17  Ala.  434,  52  Am.  Dec.  180. 

If  a  medical  expert  In  a  criminal  prosecution  is 
able  from  a  pbysical  examination  of  tbe  accused 
subsequent  to  tbe  criminal  act  to  determine  satis- 
factorily in  bis  own  mind  tbe  condition  of  the 
brain  of  tbe  accused,  and  could  state  from  such  ex- 
amination tbat  there  was  a  disease  of  such  long 
standing  affecting  it  that  It  must  have  existed 
when  the  crime  was  committed,  tbe  accused  is  en- 
titled to  tbe  evidence.  People  v.  Wood,  DM  N.  T. 
251. 

Thus,  a  physician  who  lived  near  the  defendant 
in  a  criminal  prosecution  for  a  long  time,  knew  him 
well,  and  had  bad  frequent  conversations  with 
him,  may  give  bis  opinion  as  to  whether  be  was 
sane  or  insane,  though  it  is  not  based  on  tbe  evi- 
dence adduced  on  the  trial  or  upon  a  hypothetical 
case  stated.    Taylor  v.  State,  83  Ga.  647. 

And  tbe  opinion  of  tbe  family  pbysician  of  the 
accused,  wbo  had  t>een  a  practising  physician  for 
many  years  and  had  attended  him  when  his  mind 
was  in  a  disordered  condition,  and  bad  particular 
facilities  for  observation  and  knowledge  as  to  his 
condition,  is  admissible  in  a  criminal  prosecution 
on  the  question  of  bis  sanity  at  tbe  time  of  tbe 
commission  of  tbe  criminal  offense.  Pigg  v.  State, 
43  Tex.  106. 

So,  the  opinion  of  a  physician  of  forty  years^ 
practice,  who  bad  seen,  examined,  and  conversed 
with  the  accused  In  a  criminal  prosecution  one  or 
two  days  after  the  commission  of  the  criminal  act 
89  L.R.  A. 


while  tbe  accused  was  under  arrest,  tbat  be  was 
mentally  deranged,  is  admissible  in  evidence  on  a 
prosecution  for  such  act.  Murphy  v.  Com.  9S  Ky. 
486. 

And  where  an  expert  witness  in  a  criminal  pros- 
ecution in  which  Insanity  is  alleged  as  a  defense  has 
testified  tbat  tbe  accused  presented  tbe  appearance 
of  an  abject  and  despairing  man  he  may  explain 
the  reasons  for  such  appearance.    Coyle  v.  Ck>m« 

104  Pa.  117. 

So,  a  medical  witness  in  a  criminal  prosecution  in 
which  insanity  is  alleged  may  be  asked  wbetber 
from  the  whole  of  bis  intercourse  with  the  accused 
it  appeared  to  him  tbat  he  was  insane.  Frith*s 
Case,  28  How.  St  Tr.  307. 

And  tbe  evidence  of  a  pbysician  sent  to  the  JaO 
by  tbe  district  attorney  to  make  an  examination  of 
tbe  prisoner's  mental  and  physical  condition,  as  to 
his  opinion  of  his  mental  condition,  is  not  subject 
to  the  objection  tbat  be  was  thereby  compelled  to 
furnish  evidence  against  himself.  People  v.Kemm- 
ler,  119  N.  Y.  580. 

And  the  opinion  of  a  family  pbysician  of  a  per- 
son accused  of  homicide,  who  was  also  an  expert, 
upon  the  subject  of  mental  diseases.  Who  bad  tes- 
tified to  having  assisted  at  tbe  birth  of  her  two 
cbildren  and  at  other  times, and  that  he  was  well  ac- 
quainted with  her  and  her  ailments,  as  to  whether 
from  his  treatment  of  her  and  her  ailments  and  all 
he  knew  of  her  sbe  was  of  ordinarily  good  mind  or 
weak  minded.  Is  not  subject  to  tbe  objection  thai 
the  test  of  legal  responsibility  is  whether  the  ac- 
cused was  capable  of  knowing  right  from  wrong, 
and  not  whether  sbe  was  weak  minded,  as  the  in- 
quiry as  to  tbe  character  and  quality  of  her  mind 
is  material  to  tbe  question  of  her  capacity  to  know 
that  the  act^was  wrongf  uL  People  v.  Worthington, 

105  Cal.  166. 

Tbe  opinion  of  an  expert  witness  in  a  prosecu- 
tion for  burglary,  as  to  wbetber  tbe  accused  could 
distinguish  between  right  and  wrong  to  such  an 
extent  as  to  know  tbat  it  was  wrong  to  commit 
burglary,  however,  is  inadmissible  where  in  his 
opinion  opportunity  bad  never  offered  itself  for 
him  to  determine  wbetber  tbe  accused  could  ab- 
stain from  the  commission  of  tbat  crime  when  ho 
knew  and  believed  it  to  be  wrong.  Shaeffer  v. 
State,  61  Ark.  :S41. 

And  the  court  in  a  criminal  prosecution  will  not 
stop  the  trial  and  give  physicians  unlimited. time 
to  observe  the  accused  and  form  tbeir  opinions  as 
to  his  sanity,  where  tbey  had  delayed  the  trial  for 
a  long  time  by  continuous  and  dilatory  methods, 
and  there  was  ample  time  during  such  delay  for 
tbe  observation  of  his  mental  condition.  State  v. 
Crisp,  1J»  Mo.  606. 

So,  an  expert  witness  in  a  will  contest  who  lias  tes- 
tified fully  as  to  his  knowledge  of  the  testatrix  mar 
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lett,  48  N.  H.  234,  80  Am.  Dec.  154;  Polk  v. 
8taU,  19  Ind.  170.  81  Am.  Dec.  882;  Davis  v. 
United  States,  160  U.  S.  469,  40  L.  ed.  499:  Oof- 
ffiY.  United  States,  156  U.  S.  482,89  L.  ed.4«l; 
Brotherton  v.  People,  75  N.  Y.  159;  (yConnell 
V.  P^e,  87  N.  Y.  877,  41  Am.  Rep.  879; 
Walker  v.  People,  88  N.  Y.  81;  Chase  v.  People, 
40  111.  852;  People  v.  Oarbutt,  17  Mich.  9,  97 
Am.  Dec.  162;  Cunningham  v.  State^  56  Miss. 
269,  81  Am.  Rep.  m)\  Dove  v.  State,  8  Heisk. 
848;  Ptoite  v.  ^-S^n^i?,  121  Ind.  483;  Bradley  v. 
iftate,  81  Ind.  492;  McDougal  v.  5tofe,  88  Ind. 
24;  Guiteau's  Case,  10  Fed.  Rep.  161. 

The  charge  presented  a  phase  of  criminal 
homicide,  and  of  murder  in  the  first  degree 
which  does  not  arise  out  of  all  the  facts  or  any 
of  them  in  evidence,  and  is  in  no  way  appli- 
cable to  this  case. 


The  charge  of  the  court  must  be  confined  to 
the  issues  raised  by  the  evidence. 

Mayfleld  v.  State,  28  Tex.  App.  645;  Baren 
V.  State,  28  Tex.  App.  28;  Willson,  Crim.  L. 
§  2887. 

On  rehearing. 

We  thought  the  rule  of  practice  on  hypo- 
thetical questions  was  settlea  in  this  state,  by 
this  court. 

Webb  V.  State,  9  Tex.  App.  490;  Leaehe  v. 
State,  22  Tex.  App.  279,  58  Am.  Rep.  688; 
Williams  v.  State,  87  Tex.  Crim.  Rep.  — ,  89 
S.  W.  687. 

Not  having  objected  to  the  evidence  of  Miss 
Sparks  at  the  time  it  was  introduced  does  not 
preclude  the  defendant  from  objecting  to  it 
by  motion  to  exclude  it. 

Burke  V.  State,  15  Tex.  App.  167;  Gaines  v. 


irive  bis  opinton  as  to  her  santty  based  upon  bis 
own  kncwledffe,  sucb  knowledge  consisting  of  the 
facts  wblcb  be  had  already  stated.  Foster  v.  Diok- 
erson,  64  Vt.  288;  Puryear  v.  Reese.  6  Coldw.  21. 

And  the  oplniOD  of  a  physician  who  has  loqgbeen 
acquainted  witb  a  tescator  and  his  habits,  conduct, 
and  conversation.  Is  admissible  In  evidence  in  a 
proceeding  to  contest  his  will  on  the  ground  of 
mental  incapacity.    Bltner  v.  Bltoer.  65  Pa.  847. 

And  a  physician  who  bad  known  the  testator,  and 
had  seen  and  talked.with  him  at  a  specified  tlme,may 
give  his  opinion  in  a  will  contest  as  to  his  mental 
capacity  at  that  time.    Hlce  v.  Rice.  58  Mich.  432. 

So,  an  attending  physician  of  a  testatrix  who  was 
present  when  her  will  was  executed  may  give  his 
opinion  as  to  her  mental  capacity  in  a  will  contest, 
where  he  fully  states  her  condition,  appearance, 
and  conversations  at  the  time.  Brown  v.  Mitchell, 
75  Tex.  9. 

And  physicians  called  as  witnesses  In  a  will  con- 
test may  be  inquired  of  whether,  from  the  circum- 
stances of  the  patient  and  the  symptoms  they  ob- 
served, they  are  capable  of  forming  an  opinion  of 
the  soundness  of  her  mind,  and  if  so  whether  they 
from  thence  conclude  that  her  mmd  was  sound  or 
unsound.  Hatborn  v.  King,  8  Mass.  871, 6  Am.  Dec* 
106. 

And  evidence  of  a  medical  attendant  in  a  lunatic 
asylum  in  which  a  testator  resided  at  the  time  of 
making  her  will  is  admissible  on  the  question  of 
testamentary  capacity  to  show  that  she  was  sane, 
and  that  her  continuance  in  the  asylum  was  vol- 
untary.   Martin  v.  Johnston,  1  Post.  &  F.  122. 

So.  the  physician  of  a  testator  who  had  commit- 
ted suicide,  who  had  testified  to  his  mental  condi- 
tion during  the  time  he  attended  him,  may  be  asked 
In  a  will  contest  to  state  from  bis  personal  knowl- 
edge whether  the  testator^s  condition  was  or  was 
not  an  Indication  of  insanity,  and  what  the  act  of 
suicide  would  indicate  as  to  the  soundness  or  un- 
soundness of  his  mind.    Frary  v.  Gusha,  68  Vt.  257. 

And  testimony  of  an  attending  physician  of  a 
testator  to  the  effect  that  the  fact  tfiat  the  testator 
judiciously  managed  bis  property  prior  to  his  last 
sickness  and  the  making  of  his  will  tends  to  show 
that  he  was  subject  to  no  delusion  while  making  his 
wilL,  is  competent  and  admissible.  Ck)ryell  v.  Stone. 
IB  Ind.  807. 

And  a  question  asked  an  expert  witness,  who  bad 
testified  that  she  had  seen  and  conversed  witb  the 
testatrix  for  an  hour  or  two  at  a  time  on  three  dif- 
ferent occasions,  whether  she  thought  she  could 
liave  conversed  with  her  an  hour  and  a  half  and  not 
bave  discovered  any  insanity  if  any  existed,  is  not 
objectionable  as  leading.  Foster  v.  Dickerson,  64 
Vt.288. 

So,  a  practising  physician  who  states  on  an  in- 
quisition of  lunacy  that  he  had  met  and  con- 
versed with  the  alleged  lunatic  in  order  to  test  the 
89L.R.A. 


condition  of  his  mind,  and  noticed  bis  general  ex- 
pression and  appearance,  but  bad  formed  no  set- 
tled opinion  as  to  the  depth  of  bis  mind,  may  be 
asked  whether  be  discovered  any  evidence  of  un- 
soundness of  mind,  and  may  be  permitted  to  state 
bis  opinion  on  the  question  of  bis  sanity  or  insan- 
ity.   Re  Garmichael,  86  Ala.  5U. 

And  a  question  asked  a  physician  as  to  the  state 
of  mind  of  a  person  whose  sanity  was  in  question 
on  a  partteular  day,  based  upon  bis  appearance, 
actions,  condition,  and  conversation,  is  not  objec- 
tionable as  leading  and  suggestive  where  he  bad 
previously  testified  at  length  that  he  had  attended 
sucb  person  for  some  time  including  the  day  spe- 
cified, and  described  his  ailments  and  physical  con- 
dition, and  that  he  bad  conversed  with  him.  Wbee- 
lock  V.  Godfrey,  100  Cal.  578. 

But  while  medical  experts  may  give  their  opin- 
ions as  to  the  testator^s  sanity  in  a  will  contest 
where  they  are  based  upon  observation  or  exam- 
ination, they  must  give  the  symptoms  or  circum- 
stances from  which  they  draw  their  conclusions. 
Puryear  v.  Reese,  6  Coldw.  21;  Gibson  v.  Gibson,  9 
Yerg.aB9. 

And  depositions  of  physicians  stating  their  opin- 
ion that  a  party  was  insane  will  be  rejected  where 
the  deponents  state  no  facts  on  which  they  ground 
their  opinions.  Dickinson  v.  Barber,  9  Mass.  225, 6 
Am.  Dec.  68;  White  v.  Bailey,  10  Mich.  155;  Hathora 
V.  King,  8  Mass.  871,  5  Am.  Dec.  100. 

So,  it  is  the  better  practice  to  require  an  expert 
witness  on  the  question  of  sanity  or  insanity  to 
state  the  circumstances  of  bis  examination,  and  the 
facts,  symptoms,  or  indications  upon  which  bis 
conclusion  is  based,  before  giving  the  opinion  to 
the  Jury.    People  v.  Youngs,  151  N.  Y.  210. 

But  it  is  not  error  to  permit  a  medical  expert 
who  bos  made  a  personal  examination  of  a  patient 
for  the  purpose  of  determining  bis  mental  condi- 
tion to  give  his  opinion  as  to  that  condition  at  the 
time  of  the  examination,  without  in  the  first  in- 
stance disclosing  the  particular  facts  upon  which 
bis  opinion  is  based.  People  v.  Youngs,  151  N.  Y. 
210:  Crockett  v.  Davis,  81  Md.  184. 

And  a  physician  may  give  his  opinion  as  to  the 
sanity  or  insanity  of  a  person  on  trial  for  homicide 
upon  the  basis  of  a  hypothetical  case,  together 
with  what  he  had  learned  from  an  examination  of 
him.    State  v.  White,  134  Mo.  404. 

An  expert  witness  in  a  will  contest  who  is  com- 
petent to  give  an  opinion  as  to  the  testator's  san- 
ity may  give  one  founded  either  upon  his  personal 
examination  of  or  acquaintance  with  him,  or  upon 
a  hypothetical  case  stated  to  the  witness,  so  framed 
as  to  resemble  as  near  as  may  be  the  case  under 
consideration.  Boardman  v.  Woodman,  47  N.  H. 
120. 

But  an  expert  witness  in  a  prosecution  for  homi- 
cide, who  has  stated  on  a  hypothetical  case  that  in 
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Salmon,  16  Tex.  811;  Euhby  v.  Camplin,  22 
Tex.  582;  Sharp  v.  Baker,  22  Tex.  808. 

J/r.  Mann  Trice,  for  the  Slate: 

The  determiDatioD  as  to  whether  a  hypo- 
thetical question  should  be  allowed  is  one  for 
the  court  to  determine.  The  form  of  the  ques- 
tion, its  length,  as  to  what  it  should  or  should 
not  contain,  are  all  questions  primarily  vested 
in  the  discretion  of  the  court. 

Rogers.  Expert  Testimony,  §§  26-38;  Lun- 
ing  V.  State,  1  Chand.  (Wis.)  178:  State  v.  Bow- 
man, 78  N.  C.  509;  Btint  v.  Lotcell  Oaslight  Co. 
8  Allen,  169,  85  Am.  Dec.  697;  Bolz  v.  Morris, 
10  Hun,  202. 

It  is  not  the  duty  of  an  expert  to  reconcile 
conflicting  evidence. 

Davis  V.  State,  85  Ind.  496, 9  Am.  Rep.  760; 
Ouetig  v.  Slate,  66  Ind.  94,  32  Am.  Rep.  99; 
Cowley  V.  People,  83  N.  Y.  464,  38  Am.  Rep. 
464. 


If  the  expert  has  not  heard  the  testimony  (as 
in  this  case)  each  side  to  the  issue  has  a  right  to 
an  opinion  from  the  witness  upon  any  hypoth- 
esis reasonably  consistent  with  the  evidence, 
and  if  meagerly  presented  in  the  examination 
on  one  side,  it  may  be  fully  presented  on  the 
other.  The  whole  examination  being  within 
the  control  of  the  trial  court,  whose  duty  it  is 
to  see  that  it  is  fairly  and  reasonably  con- 
ducted. 

Leacke  v.  State,  22  Tex.  App.  279,  58  Am. 
Rep.  638;  Lovelady  v.  State,  14  Tex.  App.  545; 
Buswell,  Insanity.  §  268;  Rogers.  Expert  Tes- 
timony, p.  65;  Whart.  Crim.  Ev.  419;  Jones, 
Ev.  ^§  373,  874. 

It  is  sufficient  if  the  question  fairly  states 
such  facts  as  the  proof  of  the  examiner  tends 
to  establish,  and  fairly  presents  his  claim  or 
theory.  It  cannot  be  expected  that  the  inter- 
rogatory will  include  the  proofs  or  theory  of 


fate  opinion  the  defendant  was  insane,  cannot  be 
subsequently  asked  to  state  his  opinion  as  to  the 
oonditlon  of  the  defendant*s  mind  at  the  time  of 
the  homicide  judffinff  from  a  personal  examination 
which  be  had  made  since  tbe  homicide  was  com- 
mitted, and  tbe  hypotbetical  case  upon  wbicb  be 
had  already  expressed  his  opinion,  as  to  wbat  had 
occurred  since,  is  little  or  no  evidence  of  tbe  con- 
dition of  bis  mind  at  the  time  of  tbe  homicide. 
State  V.  Welsor,  117  Mo.  570. 

So.  It  is  not  necessary  to  the  admissibility  of  the 
opinion  of  an  expert  witness  in  a  criminal  prosecu- 
tion upon  tbe  question  of  tbe  sanity  of  the  ac- 
cused that  be  should  have  beard  all  of  the  evidence 
where  bis  opinion  is  based  upon  his  own  icnowledge 
and  observation  aided  by  wbat  was  said  to  them 
by  the  accused  of  bis  feelings  and  symptoms. 
State  V.  Hayden.  51  Vu  296. 

And  tbe  opinion  of  an  expert  in  a  trial  for  mur- 
der in  wbicb  intianity  is  allefred  as  a  defense  is  not 
subject  to  objection,  when  pflered  in  evidence,  tbat 
he  bad  not  beard  tbe  testimony  given  with  respect 
to  tbe  condition  of  tbe  defendant's  mind,  where  bis 
opinion  was  given  from  hia  own  personal  knowl- 
edge.   State  V.  Oould.  40  Kan.  258. 

And  it  is  not  an  abuse  of  discretion  for  tbe  court 
to  exclude  medical  experts  from  tbe  court-room 
in  a  criminal  prosecution  in  which  insanity  is  al- 
leged, where  they  were  called,  not  to  declare  a 
sdentiflc  opinion  based  upon  other  testimony  in 
the  case,  but  simply  as  witnesses  to  give  their  own 
opinions  of  tbe  condition  of  tbe  mental  capacity 
of  tbe  .accused  as  derived  from  personal  acquaint- 
ance.   Johnson  v.  State,  10  Tex.  App.  571. 

A  physician  wbo  bad  visited  an  invalid  on  con- 
sultation witb  bis  attending  physician  cannot  give 
bis  opinion  of  tbe  mental  condition  of  sucb  invalid 
At  that  time  in  an  action  brought  to  avoid  a  sale  of 
property  by  him  on  tbe  ground  of  insanity  based 
upon  representations  made  to  him  by  tbe  invalid's 
wife,  the  attending  physician,  and  other  attend- 
ants as  to  bis  previous  symptoms  or  condition  in 
connection  with  symptoms  he  discovered  by  pro- 
fessional observation  and  examination.  Heald  v. 
Thing.  45  Me.  382. 

And  a  consulting  physician  cannot  give  biaoplnion 
in  a  will  contest  based  in  part  upon  his  own  exam- 
ination but  mainly  upon  wbat  he  was  told  on  that 
question  for  tbe  purpose  of  that  examination,  not 
in  tbe  patient's  presence,  of  bis  previous  symptoms 
and  condition,  by  the  attending  physician.  Wetb- 
erbee  v.  Wetberbee.  88  Vt.  454. 

And  while  tbe  family  physician  of  a  testatrix 
may  express  an  opinion  upon  tbe  actual  condition 
of  bis  patient,  yet  it  is  not  competent  for  bim  to 
give  one  upon  tbe  direct  question  as  to  her  capaci- 
ty to  make  a  will.  Hall  v.  Perry,  87  Me.  569. 
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So.  refusal  to  allow  a  statement  made  by  an  ex- 
pert called  by  tbe  government  in  a  prosecution  for 
murder  of  bis  opinion  of  tbe  defendant's  mental 
condition  to  be  read  to  tbe  jury,  but  permitting 
defendant's  counsel  to  use  it  to  cross-examine  the 
witnesses,  furnishes  no  ground  of  exception.  Ck>m. 
V.  Pomeroy,  117  Mass.  143. 

And  where  tbe  trial  judge  selects  competent 
physicians  as  experts  to  make  an  examination  of 
tbe  mental  condition  of  tbe  accused  in  a  criminal 
prosecution  for  tbe  purpose  of  t)etter  preparing 
them  to  intelligently  state  bis  situation  to  tbe  jury 
at  the  trial,  it  is  not  a  condition  precedent  to  tbe 
trial  being  proceeded  with  that  tbey  should  make  a 
written  and  detailed  report  of  such  examination 
to  the  court.   State  v.  Paine,  49  La.  Ann.  109^. 

IV.  From  the  evidence. 
a.  The  general  nde. 

The  general  rule  is  that  an  expert  witness  in  an 
action  involving  the  question  of  insanity,  wbo  had 
beard  all  the  testimony  given  on  the  part  of  tbe 
defendant  on  that  question,  may  be  asked  his  opin- 
ion upon  tbe  bypotbesis  tbat  tbe  testimony  given 
by  the  witnesses  is  all  true.  Negroes,  Jerry,  v. 
Townshend.  9  Md.  145:  State  v.  Windsor.  6  Harr. 
(Del.)  512:  Schneider  v.  Manning,  121  111.  S76:  State 
V.  Potts.  100  N.C.  457:  McAllister  v.  State,  17  Ala.  434, 
62  Am.  Dec.  180;  Yardley  v.  Cutbbertaon.  108  Pa.  885, 
56  Am.  Rep.  218;  Pidcock  v.  Potter.  08  Pa.  842;  Fos- 
ter V.  Dickerson.  64  Vt.  283;  Bex  v.  Searle.  1  Moody 
&  R.  75;  Rex  v.  Wright,  Russ.  ft  R.  C.  C.  456. 

Thougb  be  has  not  seen  tbe  patient.  State  v. 
Windsor.  5  Harr.  (Del.)  512. 

And  tbat  men  of  medical  skill,  wbo  bave  no  per- 
sonal knowledge  of  the  facts,  may  be  asked  tbeir 
opinions  whether  certain  appearances  detailed  by 
other  witnesses  are  symptoms  of  insanity.  Doe« 
Sutton,  V.  Reagan,  5  Blackf.  217, 83  Am.  Dec.  408: 
Rex  V.  Searle.  1  Moody  &  R.  75;  Rex  v.  Wright, 
Russ.  &  R.  C.  Cr.  456. 

Thus,  an  expert  witness  on  the  question. of  in- 
sanity, who  was  present  in  court  and  heard  all 
of  tbe  testimony  claimed  to  indicate  insanity,  may 
be  asked  in  a  criminal  prosecution  as  to  whether  in 
bis  opinion  tbe  accused  was  sane  or  insane  at  the 
time  of  tbe  offense  supposing  all  tbe  facts  be  had 
heard  testified  to,  to  be  true.  State  v.  Hayden,  51  Vt. 
296;  Com.  y.  Rogers.  7  Met.  500.  41  Am.  Dec.  458; 
People  V.  Barber.  115  N.  Y.  476. 

Tbough  he  bad  made  no  personal  examination 
and  knew  nothing  of  the  actual  facts.  Com. 
y.  Rogers.  7  Met.  500,  41  Am.  Dec.  458. 

In  State  v.  Hayden,  51  Vt.  286.  Fairchild  v.  Bas- 
comb,  35  Vt.  388,  ijifra^  V.  b,  was  distinguished 
upon  the  ground  tbat  in  that  case  evidence  t)ear- 
Ing  upon  tbe  question  of  tbe  sanity  of  the  testatrix 
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the  adversary,  since  this  would  require  a  party 
to  assume  the  truth  of  that  which  he  generally 
denies.  This  is  the  universal  rule  in  both 
criminal  and  civil  cases. 

State  V.  UanUy,  34  Minn.  430;  Ballard  v. 
State,  19  Neb.  60U;  People  v.  Augsbury,  97  N. 
Y.  591;  State  v.  Anderson,  10  Or.  448;  Conway 
▼.  State,  118  Ind.  482 ;  Baker  v.  State,  30  Fla.  -il ; 
McFaU  V.  Smith,  32  111.  App.  463;  Civil  Cases: 
Steams  v.  Field,  90  N.  Y.  640;  Nave  v. 
Tucker,  70  Ind.  15;  Hathaway^.  National  L. 
Ins, Co.  48  Vt.  335;  DanieUs  v.  Aldrieh,^%  Mich. 
58;  Meeker  v.  Meeker,  74  Iowa.  852;  \Woolner 
v.  Spalding,  65  Miss.  804;  Jackson  iv.  -fiur/i- 
Aa7»,  20  Colo.  532. 

Counsel  may  frame  the  hypothetical  ques- 
tion upon  the  hypothesis  of  the  truth  of  all  the 
evidence,  or  of  certain  facts  assumed  to  be 
proved  for  the  purpose  of  the  inquiry.     The 


question  is  not  improper  simply  because  it  in- 
cludes only  a  part  of  the  facts  fn  evidence. 

Rogers,  Expert  Testimony,  p.  65;  Williams 
V.  State,  64  Md.  384. 

Each  side  in  an  issue  of  fact  has  its  theory 
of  what  is  the  true  state  of  facts,  and  assumes 
that  it  can  prove  it  to  be  so  to  the  satisfaction 
of  the  jury,  and,  so  assuming,  shapes  hypo- 
thetical questions  to  experts  accordingly;  and 
such  is  the  correct  practice. 

Goreley  v.  People.  83  N.  Y.  464,  38  Am.  Rep. 
464;  Davis  v.  State,  85  Ind.  496,  9  Am.  Rep, 
760;  Quetig  v.  State,  66  Ind.  94,  82  Am.  Rep. 
99;  Goodwin  v.  State,  96  Ind.  550;  Petyple  v. 
Goldenson,  76  Cal.  328;  Coyle  v.  Com,  104  Pa. 
117. 

When  the  hypothetical  question  has  been 
improperly  allowed,  because  not  including  cer- 
tain facts  it  should  have  embraced,  the  error 


wasiconfliotinflr,  while  in  the  case  at  bar  there  was 

DO  CODfliCt. 

So,  medical  men  who  were  present  in  court  and 
beard  the  evidence  in  a  criminal  prosecution  may 
beXasked  on  the  issue  of  the  insanity  of  the  ac- 
cused whether,  as  a  matter  of  science,  the  facta 
stated,  Bupposingr  them  to  be  true,  show  a  state  of 
mind  incapable  of  distinf^uishinfir  between  rl^htand 
wrong.  M'Nafirhten's  Case,  10  Ciarlc  ft  F.  200,  8 
Scott,  N.  R.  596,  1  Car.  &  E.  190.  But  see  Reg.  v. 
Frances,  4  Cox,  C.  C.  67,  Rupra,  IV.  b. 

And  testimony  of  medical  experts  as  to  the  san- 
ity{or  insanity  of  a  testator  is  admissible  thouifh 
their  opinions  are  based  on  facte  proved  in  the 
case,  and  not  upon  facts  known  to  the  witnesses. 
Vance  v.  Upson,  66  Tex.  476;  Kempsey  v.  McGin- 
niss,  21  Mich.  123. 

A  proper  question  to  a  medical  expert  on  the 
question  of  insanity  in  a  criminal  prosecution  isi 
** Assuming  the  facts  to  be  true  which  you  have 
beard  testified  to  what  is  your  opioion-  as  to  the 
prisoner's  sanity  or  otherwise?"  People  v.  Eleim, 
1  Edm.  Sel.  Cas.  18. 

Or,  if  the  symptoms  and  indications  testified  to 
by  other  witnesses  are  proved,  and  if  the  jury  are 
aatisfied  of  the  truth  of  them,  whether  in  his  opin- 
ion the  party  was  insane,  and  what  were  the  na- 
ture and  character  of  that  insanity,  what  state  of 
mind  they  indicated,  and  what  he  would  expect 
would  be  the  conduct  of  such  a  person  in  any  sup- 
posed circumstance.  Com.  v.  Rogers,  7  Met.  fiOO,  41 
Am.  Dec  466. 

The  opinion  of  an  expert  witness  upon  the  ques- 
tion of  the  sanity  or  insanity  of  the  accused  in  a 
criminal  prosecution,  however,  must  be  based 
upon  the  evidence  taken  upon  the  trial  then  pend- 
ing, and  cannot  be  based,  either  in  part  or  In 
whole,  upon  newspaper  reports  of  evidence  taken 
at  a  former  trial,  as  that  is  nothing  but  hearsay. 
Williams  v.  State,  37  Tex.  Crim.  Rep.  — ,80  S.  W. 
687. 

And  it  is  not  admissible  in  evidence  where  he  bad 
heard  only  a  part  of  the  testimony  given  by  one  of 
several  witnesses,  and  the  opinion  was  based  upon 
the  testimony  thus  read  and  upon  a  newspaper 
account  of  the  other  testimony.  Williams  v.  State, 
87  Tex.  Crim.  Rep.  — ,  39  S.  W.  687. 

And  a  medical  witness  in  a  criminal  prosecution 
hi  whii!h  insanity  is  alleged,  who  states  that  he 
had  heard  all  the  evidence  as  published  in  the 
newspapers  with  a  view  to  make  up  his  mind  as  to 
the  person^s  sanity,  cannot  express  an  opinion  on 
that  subject;  only  a  hypothetical  question  can  be 
put  unless  the  witness  had  been  in  court  and  heard 
all  the  evidence.  Macfarland's  Trial,  8  Abb.  Pr.  N. 
8.57. 

So,  medical  experts  will  not  be  allowed  to  deter- 
mine from  the  evidence  what  the  facts  are,  and  give 
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their  opinions  from  them.    Dexter  v.  Hall,  82  V.  8. 
15  Wall.  9,  21  L.  ed.  78. 

And  an  expert  witness  on  the  question  of  sanity 
In  a  criminal  prosecution  cannot  be  asked  his  opin- 
ion from  the  whole  evidence  where  it  is  conflicting. 
The  question  put  to  him  should  state  specifically 
particular  facts  in  evidence  hypothetlcally  assum- 
ing them  to  be  true,  so  worded  that  the  jury  can 
see  upon  what  particular  assumed  facts  his  opinion 
is  based.  Coyle  v.  Com.  104  Pa.  117;  United  States  v. 
McGlue,  1  Curt.  C.  C.  1. 

Questions  put  to  an  expert  witness  on  the  ques. 
tionof  sanity  or  insanity  in  a  criminal  prosecution 
on  direct  examination  must  be  formed  hypothet- 
lcally unless  there  Is  no  conflict  of  evidence  as  to 
the  facts,  or  unless  the  expert  is  personally  ac- 
quainted with  them.    State  v.  Maier,  36  W.  Va.  757. 

So,  a  medical  expert  cannot  be  asked  his  opinion 
respecting  the  sanity  or  insanity  of  a  grantor  in  an 
action  involving  the  validity  of  his  deed,  forming 
it  from  the  symptoms  detailed  in  the  evidence^ 
where  the  evidence  on  the  subject  is  conflicting. 
Dexter  v.  Hall,  82  U.  8. 15  Wall.  9,  21  L.  ed.  78. 

And  while  medical  witnesses  may  give  their 
opinions  in  a  will  contest  as  to  the  sanity  of  a  tes- 
tator they  must  be  predicated  upon  the  faets 
proved,  and  when  the  facts  are  doubtful  they  may 
give  their  opinions  upon  cases  hypothetlcally 
stated.    Tmgley  v.  Co  wgill,  48  Mo.  291. 

And  if  an  expert  witness  who  has  heard  all  the 
testimony  of  a  particular  witness,  or  of  all  the  wit- 
nesses, is  permitted  to  give  his  opinion  upon  such 
evidence,  if  there  Is  any  conflict  of  evidence, 
or  any  doubt  as  to  what  the  evidence  Is,  he  should 
be  required  to  state  fully  his  understanding  as  to 
what  facts  are  established  thereby.  Bennett  v. 
State,  57  Wis.  69.  46  Am.  Rep.  26. 

The  facts  upon  which  their  opinions  are  founded 
must  be  stated,  and  the  jury  must  be  left  to  deter- 
mine, not  only  the  truth  of  the  facts,  but  of  the 
opinions  founded  upon  them.  Kempsey  v.  MoGln- 
niss,  21  Mich.  123. 

Medical  or  other  professional  witnesses  called 
upon  to  testify  as  to  the  sanity  of  the  accused  in  a 
criminal  case  are  not  to  judge  of  the  credibility  of 
the  witnesses  or  of  the  truth  of  the  facts  detailed 
by  them;  it  is  for  the  jury  to  decide  whether  such 
facts  are  satisfactorily  proved.  Com.  v.  Rogers,  7 
Met.  600, 41  Am.  Dec.  458. 

So,  a  medical  expert  cannot  give  his  opinion  on 
the  evidence  as  to  the  state  of  the  prisoner's  mind  at 
the  time,  or  whether  he  was  conscious  that  he  act- 
ed contrary  to  law  or  was  laboring  under  a  delusion, 
as  such  question  involves  the  determination  of  the 
question  which  the  jury  is  called  upon  to  decide. 
M'NaArh ten's  Case,  10  Clark  ft  F.  200,  8  Scott,  N.  R. 
505, 1  Car.  &  K.  180. 

And  medical  witnesses  in  a  criminal  prosecution 
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is  cured  if  the  cross-examination  has  supplied 
the  omission  and  placed  before  the  witnesses 
all  the  facts  necessary  to  the  formation  of  an 
opinion. 

Rogers,  Expert  Testimony,  p.  67;  Van 
Hoesen  v.  Cameron,  54  Mich.  609. 

It  is  not  the  province  of  the  expert  to  act  as 
judge  or  jury.  Hence  all  questions  calling 
for  his  opinion  should  be  so  framed  as  not  to 
call  upon  him  to  determine  controverted  ques- 
tions of  fact,  or  to  pass  upon  the  preponder- 
ance of  testimony. 

Jones,  Ev.  §  874;  Page  v.  Siate.  61  Ala.  16: 
8taU  V.  CoU,  94  N.  C.  958:  B^d  v.  8tate,  62 
Miss.  405;  Bennett  v.  State,  57  Wis.  69,  46  Am. 
Rep.  26:  M'NaughUn*s  Case,  10  Clark  &  P. 
200;  Inland  db  Seaboard  Coasting  Co.  v.  Tolson, 
189  U.  8.  551,  85  L.  ed.  270. 

The  truth  Qf  facts  assumed  by  the  question 
is  in  doubtful  cases  a  question  for  the  jury. 


and  if  they  find  that  the  assumed  facts  are  not 
proved  they  should  disregard  the  opinions 
based  upon  such  hypothetical  questions. 

Rogers,  Expert  Testimony,  ^  878;  People  v. 
Foley,  64  Mich.  148;  TurnbuU  y.  Richardson^ 
69  Mich.  400;  UniUd  States  v.  MeQlue,  1  Curt.. 
C.  C.  9;  1  Greenl.  Ev.  §  640;  1  Whart.  Ev. 
§452. 

The  trial  court  should  allow  testimony  to  be 
introduced  at  any  time  before  the  argument  ia 
concluded,  if  it  appear  to  be  necessary  to  the 
due  administration  of  justice. 

Farris  v.  State,  26  Tex.  App.  105;  NdUey  v. 
State,  28  Tex.  App.  887;  Hendricks  v.  State, 
28  Tex.  App.  416;  Malton  v.  State,  29  Tex. 
App.  527;  Laurence  v.  State,  81  Tex.  Crim. 
Rep.  601;  Qonzalesy.  State,  82 Tex.  Crim.  Rep. 
611;  Malcek  v.  State,  38  Tex.  Crim.  Rep.  14. 

No  error  is  shown  by  the  refusal  to  permit 
the  introduction  in  evidence  of  excerpts  from 


oanoot  ^ve  their  opioions  as  to  the  sanity  or  in- 
Banity  of  the  accused  based  upon  the  facts  and  clr- 
cumstanoes  stated  by  other  witnesses  and  upon  the 
defendant's  conduct  at  the  triaJ,  as  this  would 
practically  put  bim  in  the  place  of  the  Jury.  State 
V.  Eelter,  25  Iowa,  67. 

The  giving  of  an  opinion  by  an  expert  witness 
In  a  will  contest,  who  had  heard  all  the  evidence  as 
to  the  habits,  conduct,  etc.,  of  the  testator,  as  to 
whether  the  testator  was  of  sound  mind  from  a 
consideration  of  all  the  evidence  in  the  case,  is  not 
an  assumption  of  the  province  of  the  Jury  how. 
ever,  where  there  does  not  appear  to  have  been  any 
substantia]  dispute  as  to  the  facts  upon  which  the 
testimony  was  predicated.  Hutchinson  v.  Hutchin- 
son,  60  lU.  App.  87. 

So,  a  medical  witness  upon  the  question  as  to  the 
sanity  or  insanity  must  hear  the  whole  evidence  in 
order  to  qualify  him  to  firlve  an  opinion  based  upon 
it  Webb  V.  State,  9  Tex.  App.  491. 
•  And  a  medical  expert  in  a  criminal  case  cannot 
flrive  his  opinion  as  to  the  sanity  of  the  accused 
where  he  has  heard  only  a.part  of  the  testimony, 
and  his  opinion  is  based  upon  the  part  heard  by 
him.  Lake  v.  People,  1  Park.  Crim.  Rep.  496, 12  N. 
Y.  868;  People  v.  Thurston,  2  Park.  Crim.  Bep.  49; 
Brown  v.  Com.  14  Busb,898. 

Medical  experts  on  the  question  of  sanity  or  in- 
sanity must  state  their  opinions  upon  the  whole 
evidence  if  they  have  heard  it,  or  upon  a  hypothet- 
ical statement  which  is  in  conformity  with  the 
whole  evidence.    Webb  v.  State,  9  Tex.  App.  491. 

But  error  which  will  warrant  a  reversal  will  not 
be  predicated  upon  the  admission  upon  cross-ex. 
amination  of  the  opinion  of  a  medical  expert  as  to 
the  sanity  or  insanity  of  another  based  upon  the 
testimony  of  a  single  witness,  where  the  expert  had 
heard  all  the  testimony  in  the  case,  and  had  given 
his  opinion,  founded  upon  the  whole  testimony  in- 
cludingrsuchpinffle  witness.  Webb  v.  State,  9  Tex. 
App.  491. 

And  the  opinion  of  an  expert  in  a  trial  for  mur- 
der in  which  insanity  is  alleged  as  a  defense,  which 
does  not  purport  to  be  based  on  all  the  evidence 
In  the  case,  but  only  on  so  much  of  the  same  as  he 
had  heard,  is  not  subject  to  objection  that  he  had 
not  heard  all  the  evidence.  State' v.  Oould,  40  Kan. 
268. 

And  it  has  been  held  that  an  expert  witness  upon 
the  question  of  sanity  or  insanity  may  express  an 
opinion  upon  a  defined  portion  of  the  testimony  in 
the  case  aasnminir  Its  truthfulness,  where  he  is  first 
made  acquainted  with  the  whole  of  it  upon  which 
he  is  to  pronounce  his  opinion.  Yardley  v.Cuth- 
bertson.  lOR  Pa.  896,  66  Am.  Rep.  218. 

And  that  an  expert  witness  in  a  will  contest  may 
be  asked  his  opinion  as  to  the  sanity  of  the  t«stator« 
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based  upon  the  testimony  of  a  witness  to  which  he 
first  limned  assuming  the  testimony  to  be  true. 
Foster  v.  Dlckerson,  64  Vt.  238. 

And  the  rule  has  been  laid  down  that  the  trial 
court  in  a  will  contest  in  which  insanity  is  alleged 
may,  in  its  discretion,  allow  or  refuse  to  allow  an 
expert  witness,  who  has  testified  that  he  had  beard 
the  testimony  of  certain  witnesses  as  to  symtoms 
and  indications  of  the  testator,  to  state  whether^ 
assuming  the  statements  of  such  witnesses  to  be 
true,  the  testator  was  of  sound  mind.  Re  Storer, 
28  Minn.  9. 

So,  the  better  and  more  satisfactory  practice  is  to 
allow  witnesses  summoned  as  experts  on  the  ques- 
tion of  insanity  in  an  action  involving  that  issue  to- 
remain  in  the  court- room  and  hear  the  testimony 
of  a  11  the  other  witnesses,  in  order  that  from  the 
whole  testimony  they  may  be  enabled  todetermine- 
f  rom  the  evidence  itself  the  matter  upon  which 
their  opinion  is  desired.  Leache  v.  State,  22  Tex. 
App.  279,  58  Am.  Rep.  688;  Johnson  v.  State,  10  Tex. 
App.  671. 

But  where  this  has  not  t)een  done  a  hypothetical 
case  embracing  the  facts  in  evidence  may  be  sub- 
mitted to  them.    Johnson  v.  State.  10  Tex.  App.  571. 

And  refusal  to  permit  an  expert  witness  in  a 
prosecution  for  homicide,  who  had  heard  all  th& 
evidence,  to  give  his  opinion  on  the  facts  stated  by 
the  witness  as  to  the  state  of  the  mind  of  the  ac- 
cused at  the  time  of  the  homicide,  is  not  error 
where  the  court  decided  that  the  witnets  might  be 
asked  his  opinion  upon  a  hypothetical  case  corres- 
ponding to  the  testimony,  or  that  the  testimony 
might  be  read  and  his  opinion  aisked  upon  it  on  the* 
supposition  that  the  facts  were  true.  People  v. 
McCann,8Park.  Crim.  Rep.  272. 

And  an  expert  witness  in  a  criminal  prosecution 
may  be  asked  for  his  opinion  upon  the  facts  hypo- 
thetically  stated,  and  the  court  is  not  obliged  to 
have  the  testimony  taken  down  and  read  over  to 
him  to  enable  him  to  express  an  opinion  upon  the 
question  of  the  sanity  or  insanity  of  the  accused. 
Choice  V.  State,  81  Ga.  424. 

b.  The  contrary  rvie. 

The  contrary  rule  has  been  adopted  by  a  few  of 
the  cases  which  hold  the  doctrine  that  the  ^pinions 
of  expert  witnesses  on  the  question  of  sanity  or 
insanity,  founded  on  testimony  already  in  the  case, 
can  only  be  given  on  a  hypothetical  case.  Mc- 
Mechen  v.  MoMechen,  17  W.  Va.  683. 41  Am.  Rep.  682- 

Within  this  rule  an  expert  witness  should  give 
his  opinion  as  to  the  sanity  of  the  accused  in  a 
criminal  prosecution  upon  a  hypothetical  state- 
ment of  the  case,  and  not  upon  the  evidence.  Mo- 
Carty  v.  Com.  14  Ky.  L.  Bep.  286. 

And  expert  witnesses  should  not  be  asked,  in  a 
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works  OD  medical  jurisprudeDce,  and  on  the 
refusal  of  the  court  to  permit  counsel  to  read 
same  as  the  views  of  the  authors,  as  a  part  of 
his  SDeech 

Com.  V,  Wilson,  1  Gray,  888;  Boyle  y.  State, 
57  Wis.  472,  46  Am.  Rep.  41;  Aahworth  v. 
KiitHdge,  18  Cush.  193.  59  Am.  Dec.  178; 
Muival  L.  Ins.  Co.  v.  Bratt,  55  Md.  200;  Jones, 
Ev.  p.  594. 

The  extent  to  which  counsel  may,  in  argu- 
ment, be  permitted  to  read  from  books, 
whether  legal  or  scientific,  is  a  matter  confided 
to  the  sound  discretion  of  the  court,  and  one 
which  this  court  will  not  revise,  unless  it  is 
made  to  appear  that  this  discretion  has  been 
abused  to  the  prejudice  of  the  defendant. 

Crass  V.  State,  11  Tex.  App.  87;  Hines  v. 
StaU,  3  Tex.  App.  488;  Boioen  y.  StaU,  8  Tex. 


App.  617;  Bingham  v.  State,  6  Tex.  App.  169; 
Foster  v.  State,  8  Tex.  App.  248. 

No  abuse  of  discretion  is  shown  in  this  case.. 

Queen  v.  Crouch,  1  Cox,  C.  C.  94;  Reg.  v. 
Taylor,  18  Cox,  C.  C.  77;  Roarers,  Expert  Tes- 
timony, §179;  People  v.  Wheeler,  60  Cal.  581, 
44  Am.  Kep.  70:  Ashicorih  v.  Kittredge,  59- 
Am.  Dec.  178,  and  notes. 

The  evidence  obtained  by  observation  of  de- 
fendant was  in  no  sense  a  confession,  there- 
fore admissible,  although  he  was  not  warned. 

Hunt  V.  State,  88  Tex.  Crim.  Rep.  262; 
Adams  V.  State,  84  Tex.  Crim.  Rep.  472. 

The  circumstances  of  enormity,  cruelty,  and' 
deliberate  malignity  suflSce  to  call  for  the 
charge,  and  to  show  that  the  killing  was  done- 
with  express  malice,  therefore  murder  in  the 
first  degree. 


criminal  prosecutiOD,  to  prive  their  opinio os  on  the 
prisoner's  sanity  from  the  evidence  fflven.  but  may 
be  asked  their  views  senerally  or  with  reference  to 
a  similar  case  bypothetically  stated.  State  v.  Cole- 
man, ao  a  c.  441. 

And  a  medical  man  conversant  with  Insanity 
cannot  give  his  opinion  In  a  will  contest  as  to  the 
sanity  or  insanity  of  the  testator  founded  upon 
the  evidence  given  at  the  trial  in  his  hearing.  Doe, 
Bainbrigge,  v.  Bainbrigge,  4  Ck)X,  C.  C.  454. 

And  a  witness  testifying  as  an  expert  should 
state  to  the  Jury  the  facts  upon  which  he  gives  his 
opinion;  he  can  state  what  Insanity  is,  or  what 
causes  Insanity,  but  must  assume  hypothetical 
facts  when  he  tells  the  Jury  his  conclusions.  Price 
V.  Richmond  &  D.  R.  Ck).  38  S.  C.  199. 

And  it  is  not  proper  on  the  trial  of  an  appeal 
from  a  decree  allowing  the  probate  of  a  will  to  ask 
an  expert  witness  who  had  heard  all  of  the  testi- 
mony whether,  supposing  such  testimony  to  be 
true,  the  testator  was  laboring  under  an  Insane  de- 
lusion or  was  of  unsound  mlod;  the  facts  upon 
which  his  opinion  is  asked  should  be  put  to  him 
bypothetically.    Woodbury  v.  Obear,  7  Gray,  467. 

So  it  has  been  held  that  the  opinion  of  an  expert 
witness  in  a  criminal  prosecution,  founded  upon 
the  testimony  upon  the  general  question  of  sanity 
or  insanity  of  the  accused,  is  not  competent;  he 
should  merely  give  an  opinion  as  to  what  the  facts 
proved  or  claimed  to  be  proved  indicate  as  to  the 
mental  condition  of  the  accused.  People  v.  Lake, 
12  N.  Y.  368. 

And  that  a  physician  called  as  a  witness  in  a 
criminal  prosecution,  who  had  heard  evidence 
given  as  to  the  insanity  of  the  accused,  should  not 
be  asked  his  opinion  upon  the  evidence  whether  or 
not  the  accused  was  of  unsound  mind,  the  proper 
mode  of  examination  being  to*  take  particular 
facts,  and,  assuming  them  to  be  true,  to  ask  the 
witness  whether  In  his  Judgment  they  were  or  were 
not  indicative  of  insanity.  Reg.  v.  Frances,  4  Coz, 
C.  C.  57,  Overruling  M'Naugbten's  Case,!  Car.  &  K. 
lao,  note,  10  Clark  dc  F.  20p,  8  Scott,  N.  R.  695. 

Error  in  permitting  an  expert  witness  to  givd  his 
opinion  as  to  the  mental  condition  of  the  accused 
in  a  criminal  prosecution.  Instead  of  a  hypothetical 
statement,  however,  is  not  a  ground  for  reversal, 
where  the  answer  to  the  question  did  not  prejudice 
the  substantial  rights  of  the  accused.  McCarty  v. 
Com.  14  Ky.  L.  Rep.  285. 

y.  On  UypotheiicaL  statements  or  questions. 
a.  AdmissibUUy. 
Witnesses  who  are  experts  upon  the  question  of 
mental  condition  may  give  their  opinions  on  an  is- 
sue as  to  sanity  or  insanity  upon  a  hypothetical 
question  or  statement  of  facts  established  by  other 
evidence.  Plttard  v.  Foster,  12  111.  App.  182;  Mas- 
8ie  V.  Com.  15  Ky.  L.  Rep.  602;  Choice  v.  State,  31 
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Ga.  424;  Lake  v.  People,  1  Park.  Crim.  Rep.  495; 
People  V.  Thurston.  2  Park.  Crim.  Rep.  49;  Pidcock 
V.  Potter.  68  Pa.  842,  8  Am.  Rep.  181;  Hathaway  v. 
National  L.  Ins.  Co.  48  Vt.  886;  Dexter  v.  Hall,  82 
TJ.  S.  16  Wall.  9, 21 L.  ed.  73.  And  see  cases  cited  In 
the  following  subdivisions  of  this  section. 

And  an  expert  witness  in  a  proceeding  de  luna- 
tico  inquirendo  may  answer'a  hypothetical  question 
based  in  part  upon  proved  facts  and  in  part  upon 
the  testimony  of  the  other  witnesses.  Be  Hason, 
60  Hun,  46. 

And  refusal  to  permit  all  the  testimony  given  in 
a  case  to  be  read  as  a  hypothetical  question  put  to 
a  medical  expert  in  a  criminal  prosecution  Is  not 
error  where  counsel  was  told  that  he  might  assume 
certain  facts  and  put  the  usual  hsrpothetical  ques- 
tion, which  was  finally  done.  People  v.  Golden- 
son,  76  Cal.  328. 

Nor  is  refusal  to  permit  an  expert  witness  on  the 
question  of  testamentary  capacity  to  answer 
proper  hypothetical  questions  reversible  er- 
ror where  he  had  been  permitted  to  answer  other 
proper  hypothetical  questions  covering  the  whole 
case,  including  everything  covered  by  the  ques- 
tions be  was  not  permitted  to  answer.  Kerr  v- 
Lunsford,  81 W.  Va.  680,  2  L.  R.  A.  668. 

So,  an  objection  to  evidence  of  a  physician  in  a 
criminal  prosecution  as  to  the  sanity  or  insanity  of 
the  accused,  based  upon  a  hypothetical  case  and 
an  examination,  that  it  is  incompetent  and  imma- 
terial, is  worthless.    State  v.  fright,  184  Mo.  404. 

And  where  a  medical  witness  is  subject  to  a  long, 
and  minute  examination  with  respect  to  thelsanity 
of  another,  and  his  opinion  is  elicited  upon  groups 
of  assumed  facts  which  the  evidence  indicates,  and 
carefully  formed  hypothetical  questions  are  put  to 
him  without  repeating  such  facts  in  terms  but  re- 
ferring to>tbemas  a  basis  for  an  additional  inquiry, 
and  a  long  and  critical  cross-examination  is  had 
following  the  same  method,  a  question  on  re-ex- 
amination  which  does  not  include  the  hypothesis 
should  be  treated  and  considered  as  resting  upon- 
the  hypothesis  assumed  in  the  cross-examination. 
McGinnls  v.  Kempeey.  27  Mich.  863. 

It  is  not  error  for  the  court  to  require  the  de- 
fendant in  a  criminal  prosecution  to  submit  his 
hypothetical  case  to  medical  experts  before  the 
state's  rebutting  evidence  on  the  question  of  in- 
sanity is  given  to  the  jury,  and  is  not  ground  for 
rever^l  where  no  application  was  made  after  the 
state  had  finished  its  rebutting  proof  to  examine 
the  medical  experts  with  the  additional  evidence 
of  the  state  before  the  Jury.  Dove  v.  State,  8- 
Heisk.  848. 

b.  Hypothesis:  upon  what  based. 

A  hypothetical  question  as  to  mental  condition, 
addressed  to  an  expert  witness,  should  embrace  alL 
the  facts  of  the  case  when  there  is  no  dispute  as- 
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Clark  V.  State,  29  Tex.  App.  857;  Cook  v. 
State,  80  Tex.  App.  607;  Lewis  v.  Slate,  15 
Tex.  App.  ^^l.Swofford  v.  State,  3  Tex  App. 
76;  Gaiian  v.  State,  11  Tex.  App.  544;  Spear- 
man V.  /S/a<<5,  34  Tex.  Crim.  Rep.  279. 

There  must  be  a  total  want  of  reason  and 
power  to  distiDguish  between  right  and  wrong 
m  order  to  excuse  crime. 

Bex  V.  Arnold,  16  How.  St.  Tr.  764;  Earl 
Ferrer's  Trial,  19  How.  St.  Tr.  947. 

The  law  presumes  that  all  men  are  sane,  and 
if  insanity  of  any  person  be  alleged  it  is  in- 
•cumbent  on  the  party  alleging  it  to  prove  such 
insanity.  Therefore,  the  correlative  rule  ob- 
taiDS  that  the  burden  of  proof  rests  upon  the 
party  alleging  insanity. 

Best.  Presumptions  of  Law  &  Pact,  57-70; 


Greenl.  Ev.  g§  42.  872.  373.  689;  8  BUrkie, 
Ev.  404,  405;  4  Starkie.  Ev.  1284,  1244.  1246; 
Shelford,  Lunacy.  50;  1  Collinson.  Lunacy, 
51;  Whart.  Crim.  Ev.  340;  Whart.  Homicide, 
688;  Russell.  Crimes,  p.  20;  Buswell.  Insanity, 
159,  162,  170  et  seg.;  Jackson,  Van  Dusen,  v. 
Van  Dusen,  5' Johns.  158,  4  Am.  Dec.  830. 

To  establish  a  defense  on  the  ground  of  in- 
sanity, it  must  be  clearly  proved  that  at  the 
time  of  committing  the  act  the  accused  was 
laboring  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if  he 
did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong. 

Russell,  Crimes,  p.  19;  M^NaughUn's  Case, 
10  Clark  &  F.  200;  Penal  Code.  art.  52. 


to  such  facts,  and  the  witness  should  take  them  all 
Into  coDsideratloD  in  giving  hts  answer.  Davis  v. 
State,  85  lod.  496.  9  Am.  Rep.  700;  Lake  v.  People.  1 
Park.  Crim.  Rep.  496;  Re  Miller,  26  Pittsb.  L.  J.  N. 
S.  488;  Webb  v.  State,  9  Tex.  App.  490;  Hathaway 
T.  National  L.  Ins.  Co.  48  Vt.  886. 

And  a  hypothetical  case  submitted  for  the  opin- 
ion of  the  expert  on  the  question  of  insanity  in  a 
will  case  oontainioff  only  a  partial  statement  of  the 
material  evidence  adduced  should  be  excluded. 
McCullough's  Will,  35  Pittsb.  L.  J.  169. 

But  a  hypothetical  case  is  not  subject  to  objec- 
tion when  it  substantially  embodies  the  facts  relat- 
ing to  this  subject  as  disclosed  by  the  evidence. 
State  V.  Baber,  74  Mo.  2QS.  41  Am.  Rep.  314.  See  also 
Burt  v.  State. 

Where  the  facts  are  In  dispute,  however,  the 
question  should  be  based  upon  the  facts  which  the 
evidence  tends  to  prove.  Davis  v.  State,  85  Ind.  496i 
^  Am.  Rep.  760;  Kelly  v.  Perrault  (Idaho)  48  Pac.45. 

It  need  not  be  based  upon  all  the  evidence.  Peo- 
ple V.  Hill,  116  Cal.  662;  Guetig  v.  State,  66  Ind.  94, 
82  Am.  Rep.  99. 

All  the  facts  upon  both  sides  in  a  will  contest 
upon  the  issue  of  Insanity  should  not  be  incorpor- 
ated in  one  question  asked  an  expert  witness  where 
the  facts  on  one  side  conflict  with  the  facts  on  the 
other,  but  attention  should  be  called  to  their  op- 
posing tendencies,  and  if  his  skill  or  knowledge 
can  furnish  the  explanation  which  harmonizes 
them,  he  is  at  liberty  to  set  it  up.  Fairchild  v.  Bas- 
comb,  35  Yt.  808. 

In  putting  hypothetical  questions  to  expert  wit- 
nesses on  the  question  of  testamentary  capacity 
counsel  may  assume  the  facts  in  accordance  with 
their  theory,  and  it  is  not  essential  that  they  state 
tbe  facts  as  tbey  exist,  but  the  hypothesis  sbould 
be  based  on  a  state  of  facts  which  the  evidence 
tends  to  prove.  Kerr  v.  Lunsf  ord,  81  W.  Va.  680,  2 
L.  R.  A.  668;  Bever  v.  Spangler,  98  Iowa,  676. 

And  counsel  may  assume  the  facts  in  accordance 
with  their  theory  of  them.  Bever  v.  Spangler,  98 
Iowa,  676. 

Keeping  within  the  ranjre  of  the  relevant  testi- 
mony, they  need  not  embody  in  the  question  all  the 
matters  of  which  there  is  any  evidence.  Goodwin 
V.  State,  96  Ind.  560;  People  v.  Hill,  116  Cal.  562. 

They  can  not  be  based  on  mere  conjecture.  Kelly 
V.  Perrault  (Idaho)  48  Pac.  45. 

And  opposing  counsel  may  on  cross-examination 
add  to  such  hypothetical  case  such  facts  as  he 
deems  the  evidence  to  have  established,  or  sub- 
tract from  it  such  facts  as  he  supposes  to  have  been 
disproved  or  not  to  have  been  proved.  Goodwin 
V.  State,  96  Ind.  660;  Grubb  v.  State.  117  Ind.  277. 

And  tbe  attention  of  an  expert  witness  on  the 
question  of  sanity  may  be  called  to  such  acts  as  are 
claimed  by  one  party  to  show  sanity,  and  his 
opinion  taken  as  to  whether  the  existence  of  these 
facts,  together  with  those  claimed  to  have  been 
89  L.  H.  A. 


proved  by  the  other  party,  was  inconsistent  with 
the  claim  of  insanity.  Prentis  v.  Bates,  93  Mich* 
284, 17  L.  R.  A.  494. 

Hypothetical  questions  put  to  experts  upon  the 
question  of  sanity  or  insanity  should  be  based  upon 
facts  which  the  evidence  tends  to  prove,  but  it  is 
not  required  that  tbey  should  be  based  upon  con- 
ceded facts,  nor  is  technical  accuracy  required  in 
framing  them,  but  if  they  are  entirely  without  the 
support  of  evidence  they  sbould  be  excluded. 
Meeker  v.  Meeker,  74  Iowa,  352;  Guetig  v.  State, 
66  Ind.  94,  82  Am.  Rep.  99. 

A  hypothetical  question  asked  an  expert  witness 
upon  the  question  of  insanity  with  a  view  to  elicit- 
ing an  opinion  thereon  should  include  only  such 
facts  as  are  admitted  or  are  established,  or  which 
there  is  evidence  tending  to  show;  but  it  is  not  a 
question  as  to  the  weight  of  the  evidence,  but 
whether  there  was  any  evidence  tending  to  prove 
the  facts.    Re  Norman,  72  Iowa,  84. 

And  answers  to  hypothetical  questions  put  to 
medical  experts  on  the  question  of  sanity  or  insan- 
ity are  not  objectionable  l)ecause  they  include  con- 
siderations not  referred  to  in  the  questions  as  con- 
stituting thp  basis  of  the  opinion  given,  where  they 
are  such  as  the  testimony  tends  to  prove,  and  as 
might  have  been  properly  included  in  the  questions. 
Hathaway  v.  National  L.  Ins.  Co.  48  Vt.  836. 

The  question  to  an  expert  witness  testifying  as  to 
a  person *8  mental  condition,  about  which  he  haa 
no  personal  knowledge,  should  contain  such  asser- 
tions of  fact,  and  such  only,  as  counsel  may  fairly 
claim  thflt  tbe  evidence  in  the  case  justifies.  Re 
Barber,  63  Conn.  898, 22  L.  R.  A.  90. 

The  hypothesis  upon  which  experts  are  examined 
must  be  based  upon  facts  admitted  or  established 
by  the  evidence,  or  which.  If  controverted,  the  jury 
might  legitimately  find  on  weighing  the  evidence. 
People  V.  Augsbury,  97  N.  Y.  601;  Re  Mason,  60 
Hun.  46. 

Contestants  of  a  wiU  cannot  Introduce  contradic- 
tory evidence  upon  a  given  point,  and  then  base 
hypothetical  questions  to  experts  upon  the  theory 
that  some  of  their  witnesses  are  correct  and  some 
of  them  mistaken.    Prentis  v.  Bates,  88  Mich.  567. 

And  it  is  not  competent  to  predicate  a  hypothetical 
question  put  to  an  expert  upon  the  question  of  the 
insanity  of  a  person  accused  of  a  crime  upon  all 
the  evidence  in  the  case,  whether  he  has  heard  it 
all  or  not.  upon  the  assumption  that  he  recollects 
it,  as  it  would  then  be  impossible  for  the  jury  to 
determine  tbe  facts  upon  which  the  witness  based 
his  opinion,  and  whether  such  facts  were  proved 
or  not.    People  v.  McElvalne,  121  N.  Y.  260. 

In  People  v.  McElvaine,  121  N.  Y.  260;  People  v. 
Lake.  12  N.  Y.  358.  nupra^  TV.  a.  was  distinguished, 
the  court  saying  that  in  that  case  the  error  was  in 
permitting  physicians  who  did  not  hear  all  the  evi- 
dence relating  to  mental  capacity  to  give  their 
opinions  as  to  sanity  founded  upon  the  portion 
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Where  the  defendant  relies  upon  any  sub- 
-stantive,  distinct,  independent  matter  as  a  de- 
fense, such  as  insanity,  nonage,  license  to  do 
the  act,  or  the  like,  then  it  devolves  upon  him 
to  establish  such  defense  by  a  preponderance 
of  the  evidence,  and  it  would  not  be  error  to 
instruct  in  such  case  that  the  burden  of  prov- 
ing such  defense  devolves  upon  the  accused. 

Jone$  y.  State,  13  Tex.  App.  1;  Thomas  y. 
State,  14  Tex.  App.  200;  Donaldson  v.  State, 
15  Tex.  App.  25;  Laney.  State,  16  Tex.  App. 
173;  Smith  v.  State,  18  Tex.  App.  69;  Smith 
T.  State,  19  Tex.  App.  96;  Leache  v.  State,  22 
Tex.  App.  279,  58  Am.  Rep.  638;  Stinnett  v. 
State,  82  Tex.  Crim.  Rep.  526;  Smith  v.  State, 
81  Tex.  Crim.  Rep.  18:  Otebel  v.  State,  28  Tex. 
App.  151;  Smith  v.  State,  22  Tex.  App.  317; 


Boren  v.  State,  82  Tex.  Crim.  Rep.  637;  WUl- 
iame  v.  State,  87  Tex.  Crim.  Rep.  — ,  39  S. 
W.  687;  WheaUy  v.  State  (Tex.  Crim.  App.)  39 
S.  W.  672;  Buret  v.  SlaU  (Tex.  Crim.  App.) 
40  S.  W.  264;  Webb  v.  State,  9  Tex.  App.  512. 

To  seek  to  prove  insanity  from  the  character 
of  the  act  would  be  regarded  as  nothing  less 
than  begging  the  question. 

Ray,  Medical  Jurisprudence,  §  l'2;  Russell, 
Crimes,  p.  28;  Reg,  v.  Stokes,  3  Car.  &  K.  185. 

Hurt,  P.  J.,  delivered  the  opinion  of  the 
court: 

W.  E.  Burt  was  convicted  in  the  district 
court  of  Travis  county  of  murder  in  the  first 
degree,  the  jury  assessing  his  punishment  at 
death.    The  evidence  in  this  case,  though  cir- 


heard  by  tbem.  And  Sanchez  v.  People,  22  X.  T. 
'147,  infra,  vni.  a,  was  distin^uJahed,  the  court 
saylner  that  the  opiDlon  there  delivered  did  not 
secure  the  concurrence  of  the  court,  and  the  deci- 
sion had  no  reference  to  the  question  under  con- 
sideration here.  And  People  v.  Thurston.  2  Park. 
Crim.  Rep.  49,  gupra,  IV.  a,  was  criticised,  the  court 
saylngr  that  fhe  decision  failed  to  secure  the  cod- 
currence  of  the  court  on  the  ground  upon  which  it 
was  decided,  and  that  no  rule  was  therefore  legalJy 
formulated  by  it. 

So,  in  putting  hypothetical  questions  to  expert 
witnesses  in  a  will  contest  upon  the  issue  of  insan- 
ity all  facts  should  be  excluded  which  the  jury  can 
interpret  as  well  as  the  expert.  Prentls  v.  Bates, 
88  Mich.  567. 

And  hypothetical  questions  cannot  be  based  on 
conclusions  of  fact  which  can  only  be  found  by  a 
Jury.    Ballard  v.  State,  19  Neb.  610. 

And  when  a  medical  expert  is  asked  to  give  his 
professional  opinion  upon  an  issue  of  insanity  with 
reference  to  matters  not  within  his  own  knowl- 
edge, and  upon  a  hypothetical  case  founded  upon 
the  testimony  of  witnesses  previously  examioed  In 
the  case,  the  question  put  to  him  must  be  so  shaped 
as  to  give  him  no  occasion  to  mentally  draw  his  own 
ooncluslou  from  the  whole  evidence  or  a  part  there- 
of, and  from  the  conclusion  so  drawn  express  his 
opinion,  or  to  decide  as  to  the  weight  of  evidence 
or  the  credibility  of  witnesses.  His  answer  must 
be  such  as  not  to  involve  any  such  conclusion  so 
drawn  or  any  opinion  of  the  witness  as  to  the 
weight  of  the  evidence  or  credibility  of  the  wit- 
nesses. McMechen  v.  McMechen,  17  W.  Va.  688,  41 
Am.  Rep.  682. 

c.  Evidence  in  support  of  hypothesis, 

A  witness  cannot  testify  as  an  expert  in  answer 
to  a  hypothetical  question  on  the  issue  of  mental 
soundness,  unless  there  is  evidence  tending  to 
prove  the  matters  stated  in  the  hypothetical  ques- 
tion. Bomgardner  v.  Andrews,  55  Iowa.  688; 
Meeker  v.  Meeker,  74  Iowa,  852;  Re  Ames,  51  Iowa, 
596;  flovey  v.  Chase,  52  Me.  806,  83  Am.  Dec.  514; 
State  V.  Hanley,  34  Minn.  480;  Re  Lyddy,  24  N.T.  S. 
R,  607;  Prather  v.  McClelland,  78  Tex.  574. 

The  hypothesis  submitted  to  an  expert  witness 
for  an  opinion  must  be  based  upon  the  proof,  and 
must  not  go  outside  of  the  facts  as  to  which  some 
evidence  has  been  given,  and  which  therefore 
could  be  assumed  as  the  possible  truth.  People  v. 
Smiier.  125  N.  Y.  717;  Ballard  v.  State,  19  Neb.  610. 

Thus,  expert  witnesses  in  a  criminal  action  in 
which  insanity  is  alleged  cannot  be  asked  questions 
which  assume  that  a  delusion  existed  in  the  mind 
of  the  defendant  in  the  absence  of  evidence  to  sup- 
port the  assumption.    State  v.  Scott,  41  Minn.  365. 

And  an  opinion  of  a  medical  expert  upon  the 
41uestion  of  sanity  or  insanity  of  a  person  accused 
^L.R.  A. 


of  oslme,  based  upon  a  hypothesis  wholly  incor- 
rectly assumed  or  incorrect  in  its  material  facts,  is 
of  little  or  no  weight.  Guetig  v.  State,  66  Ind.  94, 
32  Am.  Rep.  99. 

So.  in  Comwell  v.  Riker,  2  Dem.  354,  the  evidence 
as  to  mental  incapacity  of  a  testatrix,  of  distin- 
guished alienists  who  had  never  seen  her  and  only 
pronounced  her  demented  on  the  assumption  of 
the  truth  of  certain  hypotheses  touching  her  char- 
acter and  conduct,  was  rejected  upon  the  ground 
that  the  hj-potheses  were  not  proved  to  be  well 
founded. 

But  while  hypothetical  questions  put  to  experts 
upon  the  question  of  insanity  should  be  based  upon 
facts  which  the  evidence  tends  to  prove,  technical 
accuracy  Is  not  required,  and  the  questions  need 
not  be  based  upon  conceded  facts.  Meeker  v. 
Meeker,  74  Iowa,  852. 

And  an  instruction  in  a  prosecution  for  homicide, 
that  the  opinions  of  experts  upon  the  question  of 
the  sanity  or  insanity  of  the  accused  rests  wholly 
upon  the  hypothetical  questions  proposed  to  them, 
and  the  Jury  must  believe  from  the  evidence  that 
the  supposed  facts  stated  in  the  hypothetical  ques- 
tion are  true  to  entitle  the  answer  thereto  to  any 
weight,  is  objectionable  upon  the  ground  that  their 
opinions  may  be  founded  upon  other  grounds  than 
the  assumed  truth  on  the  hypothetical  question* 
and  that  the  question  of  weight  is  one  for  the  jury* 
Guiteau*8  Case,  10  Fed.  Rep.  161. 

The  Jury  is  not  to  take  it  for  granted  that  the 
statements  contained  in  a  hypothetical  question 
upon  the  question  of  sanity  or  Insanity  which  had 
been  propounded  to  a  medical  expert  are  true,  but 
must  carefully  scrutinize  the  evidence,  and  from 
that  determine  what,  if  any,  of  such  statements 
are  true,  and  what,  if  any,  are  not.  Guetig  v. 
State,  66  Ind.  94,  82  Am.  Rep.  99. 

Whether  a  hypothetical  case  on  which  the  opin- 
ions of  expert  witnesses  are  based  in  a  prosecution 
for  crime  in  which  insanity  Is  alleged  as  a  defense 
corresponds  with  the  evidence  in  the  case  must  be 
determined  by  the  Jury  in  the  light  of  the  testi- 
mony presented,  and  whenever  it  supposes  facts 
not  given  in  evidence  it  should  t>e  disregarded. 
State  V.  Pagels,  92  Mo.  800. 

And  whether  the  facts  assumed  in  a  hypothetical 
case  put  to  an  expert  witness  have  been  proved  is 
a  question  for  the  Jury.  State  v.  Baber,  74  Mo.  292, 
41  Am.  Rep.  311;  Davis  v.  State,  85  Ind.  496,  9  Am. 
Rep.  760;  Lake  v.  People,  1  Park.  Crim.  Rep.  495; 
People  V.  Thurston,  2  Park.  Crim.  Rep.  49. 

And  if  it  is  feared  that  questions  contain  state- 
ments of  alleged  facts  which  were  not  proved,  and 
that  the  Jury  might  be  led  to  accept  tbem  simply 
because  they  are  incorporated  in  the  hypothesis, 
the  adverse  party  should  ask  for  an  instruction 
that  the  facts  be  not  taken  for  granted,  but  that 
the  Jury  should  carefully  scrutinize  the  evidence 
and  determine  what,  if  any,  of  the  averments  are 
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cumstantial,  establishes  beyond  all  controversy 
that  appellant  killed  his  wife  and  two  little 
children.  This  being  the  case,  under  the  cir- 
cumstances attending  the  homicide,  he  was 
evidently  guilty  of  murder  of  the  highest  de- 
gree, if  sane.    The  defense  was  insanity. 

First  error  assigned:  It  appears  that  coun- 
sel for  the^tate  submitted  to  the  expert  Dr. 
Wooten,  a  hypothetical  case,  and  then  asked 
his  opinion  as  to  the  sanity  or  insanity  of  the 
defendant.  Dr.  Wooten  answered  that  he  be- 
lieved him  sane.  Counsel  for  state  then  sub- 
mitted to  the  expert  a  case  based  on  all  of  the 
evidence,  and  received  the  same  answer.  Coun- 
sel for  defendant  then  submitted  his  hypothet- 
ical case,  and  obtained  from  Dr.  Wooten  the 
answer  that  in  his  opinion  the  defendant  was 
'  insane.  As  appears  from  the  bill  of  exceptions, 
full  opportunity  was  given  defendant  to*ob* 


tain  the  opinion  of  the  expert  upon  any  hy- 
pothesis supported  or  inferable  from  any  evi- 
dence in  the  case.  Notwithstanding  appellant 
submitted  his  case  to  the  expert,  aud  counsel 
for  state  submitted  its  case,  yet  appellant  ob- 
jects, because  the  opinion  was  obtained  before 
a  full  case  had  been  submitted.  What,  there- 
fore, are  the  rules  governing  this  proceeding^ 
The  supreme  court  of  Indiana,  speaking 
through  Coffey,  J.,  in  the  case  of  Davidson  v. 
State,  185  Ind.  261.  says:  *'In  the  examinatioi^ 
of  expert  witnesses,  counsel  may  embrace  in 
his  hypothetical  question  such  facts  as  he  may 
deem  established  by  the  evidence,  and  if  op- 
posing counsel  does  not  think  all  the  facts  es- 
tablished are  included  in  such  question  he- 
may  include  them  in  questions  propounded  on 
cross-examination.  Any  other  course  would 
result  in  endless  wrangles  over  the  question  aa 


true.    Grand  Lodge  I.  O.  of  M.  A.  v.  Wietinig,  168 
111.  408. 

d.  Form  of  question. 

An  opinion  of  a  medical  expert  on  an  issue  of 
sanity  or  insanity,  iMsed  on  testimony  already  in 
the  case  and  the  hypothesis,  must  be  clearly  stated 
BO  that  the  Jury  may  know  with  certainty  upon 
precisely  what  state  of  assumed  facts  the  expert 
bases  his  opinion.  MoMeohen  v.  McMechen,  17  W. 
V^a.  683,  41  Am.  Rep.  682. 

Thus,  a  question  aslced  an  expert  in  a  criminal 
action,  whether,  if  the  defendant  having  deiusions 
as  to  his  wlfe*s  fidelity,  and  as  a  reason  for  such  de- 
lusions tnses  his  action  upon  the  action  of  a  man 
rapping  upon  his  bedroom  window*  that  would  in- 
dicate a  deranirement  of  mind  upon  that  subject,  is 
too  indefinite  to  Justify  an  expert  opinion  upon 
the  issue  of  insanity.    State  v.  Scott,  41  Minn.  865. 

So,  after  enumerating  a  great  number  of  facts  as 
the  tvasis  for  a  hypothetical  question  to  an  expert 
on  the  question  of  sanity  or  insanity,  it  is  improper 
to  incorporate  the  entire  testimony  of  the  witnes- 
ses without  stating  that  it  is  to  be  considered  in 
connection  with  the  other  facts  and  propositions 
named.    Re  Barber,  63  Conn.  898,  22  L.  K.  A.  90. 

And  a  hypothetical  question  addressed  to  an  ex- 
pert, seeidng  his  opinion  upon  the  question  of  san- 
ity or  insanity,  must  be  so  framed  as  to  fairly 
reflect  the  facts  admitted  or  proved  by  other  wit- 
nesses. Burgo  V.  State,  26  Neb.  689;  Ballard  v. 
State,  19  Neb.  610. 

And  such  a  question  is  objectionable  where  it 
assumes  that  when  the  testator  said  he  had  a  sister 
and  if  he  Isnew  where  she  lived  he  would  visit  her 
he  referred  to  a  sister  whom  he  Icnew  to  have  been 
dead  for  nearly  thirty  years,  rather  than  to  his  liv- 
ing sister.    Carpenter  v.  Bailey,  94  Cai.  406. 

So,  while  a  question  put  to  a  medical  expert  on 
the  question  of  anotber^s  mental  condition,  about 
which  he  has  no  personal  knowledge,  may  not  be 
improper  because  it  includes  only  a  part  of  the 
facts  in  evidence,  it  would  be  so  if  by  reason  of 
omission  it  manifestly  failed  to  present  facts  which 
were  in  evidence  in  their  Just  and  true  relation, 
and  caused  them  to  appear  in  one  that  is  untrue 
and  unjust.    Re  Barber,  63  Conn.  398,  22  L.  R.  A.  90. 

And  a  hypothetical  question  in  a  will  contest 
covering  many  things  of  which  there  was  no  proof 
or  offer  of  proof,  including  conditions  necesarily 
indicating  insanity  as  well  as  facts  which  might  be 
co-existent  with  sanity,  and  roing  into  tbe^ilstory, 
eccentricities,  and  physical  condition  of  the  testa- 
tor and  the  personal  traits  of  his  relatives,  is  ob- 
jectionable as  tending  to  lead  the  Jury  to  suppose 
that  each  of  the  enumerated  circumstances  indi- 
cated  Insanity,  and  to  leave  them  to  decide  whether 
the  will  was  suitable  and  proper.  Fraser  v.  Jennl- 
son,  42  Mich.  206. 
89  L.  a  A. 


But  such  a  question  as  to  the  sanity  or  insanlty 
of  a  testatrix,  based  upon  the  hypothesis  that  she 
would  keep  picking  at  her  dress,  and  continuously 
pecked  on  the  arms  of  the  chair  where  she  was  sit- 
ting, or  on  the  stove.  Is  not  subject  tojthe  objection 
that  it  was  not  based  on  the  evidence,  where  the 
evidence  shows  that  she  did  so  as  a  habit  or  unusu- 
ally, but  did  not  do  so  continuously.  Re  Ii^nton,  97 
Iowa,  192. 

And  one  based  upon  the  hypothesis  that  she 
would  not  engage  in  any  conversation,  but  ap- 
peared to  be  in  a  study,  is  not  subject  to  the  objec- 
tion that  it  is  not  based  upon  the  evidence,  where 
It  appears  from  the  evidence  that  she  would  an- 
swer questions  and  talk  some,  but  would  not  en- 
gage in  familiar  intercourse  and  the  exchange  of 
thoughts  and  sentiments.  Re  Fenton,  97  Iowa, 
192. 

So.  in  a  hypothetical  question  to  an  expert  as  to 
his  capacity  to  form  an  opinion  regarding  the  sanity 
of  a  testator,  which  is  attacked  because  of  an  insane 
delusion  as  to  the  illegitimacy  of  his  children, 
which  is  based  on  their  being  disinherited,  the  true 
value  of  the  estate  and  the  amount  given  the  chil- 
dren should  be  stated,  and  not  the  Inventory  value 
and  counsel's  statement  that  the  children's  share 
was  inconsiderable,  amounting  to  practical  disin- 
heritance.    Re  Barber,  68  Conn.  893, 22  L.  U.  A.  90l 

And  a  medical  expert  may  be  asked,  in  a  will  con- 
test upon  the  ground  of  mental  incapacity,  to  sup- 
pose a  man  to  start  suddenly  from  his  tea  table 
under  an  impression  that  someone  is  at  his  door, 
when  there  has  been  no  sound  and  the  door  Is 
closed,  and  be  seizes  his  gun,  makes  out  and  after- 
wards asserts  ttiat  he  chased  from  his  door  a  near 
relative  of  the  family  who  lived  close  by,  and  that 
he  finally  disappeared  in  a  corn  field,  and  suppos- 
ing him  to  be  honest  in  his  belief  and  that  no  one 
was  in  fact  at  bis  door,  what  he  thought  of  his 
mental  condition.    Rush  v.  Magee,  86  Ind.  60. 

It  has  been  held,  however,  that  the  proper  mode 
of  examining  an  expert  witness  upon  an  issue  of 
insanity  is  to  ask  what  are  the  symptoms  of  insan- 
ity, and  to  take  particular  facts  assuming  them  to 
be  true  and  ask  whether  they  indicate  Insanity 
upon  the  part  of  the  person  whose  sanity  is  ques- 
tioned. Reg.  V.  Frances,  4  Cox.  C.  C.  W,  Overrul- 
ing M'Naughten'sCase.  1  Car.  &  K.  ISO,  note,8Scottv 
N.  R.  595, 10  Clark  A  F.  200. 

And  that  a  medical  witness  testifying  as  an  ex- 
pert  on  the  question  of  mental  capacity  may  be 
asked  his  opinion  upon  a  hypothetical  statement  of 
facts,  and  to  state  what  are  the  symptoms  of  in- 
sanity, the  question  whether  such  facts  exist  or 
such  symptoms  are  proved  belonging  exclusively 
to  the  Jury.  Lake  v.  People,  1  Park.  Crim.  Rep. 
495. 

The  fact  that  a  hypothetical    question   is  so* 
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to  what  facts  were,  and  what  were  not,  estab- 
lished, "-Kiiting  Goodwin  v.  8UxU,  96  Ind.  550; 
Rogers,  Expert  Testimony,  89;  Stearns  y. 
FMd,  90  N.  Y.  640. 

The  proposition  asserted  in  Steams  v.  Field, 
90  K.  Y.  640,  is  as  follows:  If  ''testimo- 
ny of  an  expert  is  proper  counsel  may  ask 
a  hypothetical  question,  assuming  the  exist- 
ence of  any  state  of  facts  which  the  evidence 
fairly  tends  to  justify.  An  error  in  the  as- 
sumption does  not  make  the  interrogatory  ob- 
jectionable, if  it  is  within  the  possible  or  prob- 
.able  range  of  the  eyidence.  It  seems  that  such 
•a  question  is  not  improper,  because  it  includes 
•only  a  part  of  the  facts  in  evidence,"— citing, 
among  other  cases,  Cowley  y.  People,  83  N.  Y. 
464,  88  Am.  Rep.  464.  In  Cowley  v.  People,  88 
N.  Y.  464,  the  learned  judee  says:  "An- 
^other  question  raised  is  as  to  the  admissibility 
of  the  hypothetical  questions  put  to  medical  ex- 


perts sworn  as  witnesses.  The  claim  is  that  a 
hypothetical  question  may  not  be  put  to  an 
expert  unless  it  states  the  facts  as  they  ex- 
isted. It  is  manifest,  if  this  is  the  rule,  that 
in  a  trial  where  there  is  a  dispute  as  to  the 
facts  which  can  be  settled  only  by  the  jury, 
there  would  be  no  room  for  a  hypothetical 
question.  The  very  meaning  of  the  word  is 
that  it  supposes,  assumes 'something  for  the 
time  being.  Each  side,  in  an  issue  offset,  has 
its  theory  of  what  is  the  true  state  of  the  facts, 
and  assumes  that  it  can  prove  it  to  be  so  to  the 
satisfaction  of  the  jury,  and,  so  assuming, 
shapes  hypothetical  questions  to  experts  ac- 
cordingly. And  such  is  the  correct  practice," 
—citing  Brickson  v.  Smith,  2  Abb.  App.  Dec. 
64;  People  v.  Lake,  12  N.  Y.  358;  Seymour  y. 
Fellows,  n^,  Y.  178. 

Counsel  for  appellant  do  not  contend  that 
the  state  did  not  submit  to  the  expert  a  full 


framed  as  to  apply  to  the  party  by  name  instead  of 
'«  supposititious  person  does  not  render  It  objec- 
•tlooable  when  it  must  liave  been  understood 
by  the  jury  to  have  reference  to  him,  and  it  cannot 
.be  raen  that  the  adverse  party  was  prejudiced 
thereby.  Grand  Lodtfe  I.  O.  of  M.  A.  v.  Wietlncr, 
168  lU.  406. 

VI.  QudHficatUms  of  experts, 

A  ffeneral  knowledge  as  a  medical  man  at  least  is 
required  to  enable  one  to  testify  as  an  expert  on 
quesUoDS  pertaining  to  insanity.  State  v.  Crisp, 
1£6  Mo.  603. 

Only  persons  of  scientific  training  upon  the  sub- 
ject, and  medical  meo,  are  to  be  regarded  as  ex- 
perts.   Com.  V.  Brayman,  186  Mass.  488. 

The  asking  of  hypothetical  questions  upon  an  as- 
eumed  state  of  facts  for  the  purpose  of  eliciting  an 
opinion  of  a  witness  upon  an  Issue  of  sanity  or  In- 
sanity can  be  justified  only  upon  the  theory  that 
the  witness  is  so  familiar  with  the  general  char- 
acteristics of  the  subject  under  consideration  as  to 
be  able  to  form  opinions  worthy  of  consideration, 
though  wholly  Ignorant  of  the  particular  transac- 
tion in  controvers)'.    Russell  v.  State,  63  Miss.  967. 

And  expert  evidence  in  a  criminal  prosecution 
on  the  question  of  insanity  is  only  entitled  to  im- 
portance when  fairly  given  by  one  who  through 
-experience,  study,  and  scientific  eminence  is  prop- 
erly accredited  to  give  it,  and  upon  a  hypothesis 
which  is  true  in  the  relation  of  all  Its  parts  to  the 
whole  case  upon  the  subject  of  inquiry.  People  v. 
Kemmler,119N.T.680. 

Thus,  a  minister  of  the  gospel  who  had  read  some 
authorities  on  moral  and  iutellectual  science,  but 
nothing  on  lasanity  or  medical  Jurisprudence,  Is 
not  qualified  as  an  expert  to  give  his  opinion  in  a 
criminal  prosecution  as  to  the  sanity  or  insanity  of 
the  accused.    Bitbt  v.  Statb. 

And  testimony  of  a  witness  in  a  prosecution  for 
homicide  that  he  had  had  experience  with  men 
•claimed  to  be  insane,  and  had  takep  charge  of 
-them  and  taken  care  of  them,  does  not  show  a  sufll- 
'dent  qualification  to  authorize  him  to  give  an 
opinion  as  to  mental  capacity  as  an  expert.  State 
y.  Crisp,  126  Mo.  605. 

Nor  does  a  witness  In  a  criminal  prosecution 
qualify  himself  to  give  his  opinion  as  to  the  sanity 
of  the  defendant  as  an  expert  by  testimony  that  he 
liad  observed  his  eyes  while  In  court,  and  that  he 
had  been  a  good  deal  with  insane  persons  and  no- 
ticed their  eyes,  noticing  a  difference  In  his  eyes 
And  those  of  Insane  persons,  where  it  does  not  ap- 
pear in  what  capacity  he  came  in  contact  with  In- 
'Sane  people,  or  what  opportunities  for  observa- 
tion he  had.  McLeod  v.  State,  81  Tex.  Crlm.  Rep. 
■8SL 

But  a'Gatholic  priest  who  was  regularly  educated 

89L.  R.A. 


and  had  ofBclated  as  a  priest  for  ten  years,  a  part 
of  whose  preparatory  education  was  to  become 
competent  to  pass  upon  the  mental  condition  of 
communicants  in  bis  church  to  the  end  that  the 
rights  of  his  church  administered  to  Invalids  or  dy- 
ing  persons  might  be  administered  to  persons  as- 
certained to  be  In  a  proper  state  of  reason,  and  who 
was  dally  required  to  exercise  and  pass  hie  judg- 
ment upon  the  mental  condition  of  such  persons,  is 
an  expert  who  may  give  his  opinion  in  evidence  as 
to  the  sanity  or  insanity  of  a  testator  In  a  will  con- 
test   Toomes's  Estate,  54  Osl.  609,  85  Am.  Rep.  83. 

And  proof  that  a  witness  in  a  will  contest  had 
been  a  nurse  in  an  Insane  asylum  for  many  years, 
and  had  had  extended  experience  in  nursing  the 
Insane  in  private  houses  and  in  large  Institutions, 
and  that  she  had  conversed  with  the  testatrix  for 
an  hour  or  two  at  a  time  on  three  dlflTerent  occa- 
sions. Is  sufBclent  to  lay  a  foundation  for  her  opin- 
ion as  to  the  sanity  or  Insanity  of  the  testatrix. 
Foster  v.  Dickerson,  64  Vt.  288. 

So,  physicians  who  are  in  general  practice,  and 
nurses,  are  competent  witnesses  in  a  will  contest 
on  the  question  whether  pulmonary  diseases,  nerv- 
ous derangements,  and  general  debility  would  in 
the  progress  of  the  disease  as  Indicated  by  the  facts 
Impair  the  mental  powers  at  the  time  the  will  was 
executed  two  hours  before  testatrix's  death.  Fair- 
child  V.  Bascomb,  85  Vt.  908. 

And  physicians  who  have  been  practising  their 
profession  for  a  number  of  years,  and  have  given 
the  subject  of  medical  jurisprudence  some  atten- 
tion by  reading  works  on  the  subject  and  by  at- 
tending lectures,  may  testify  on  the  question  of  the 
existence  of  the  disease  of  insanity.  Davis  v.  State, 
85  Ind.  486,  9  Am.  Rep.  760. 

A  regular  and  continuous  practice  by  a  physician 
in  his  profession  for  thirty  years  entitles  him  to  be 
regarded  as  an  expert  on  questions  of  mental 
soundness  or  unsoundness.  Flynt  v.  Bodenhamer, 
SON.  C. 206. 

And  a  practising  physician  of  twenty-eight  years* 
standing,  in  charge  of  an  institution  for  the  feeble 
minded,  who  had  studied  the  disease  of  insanity 
sufllclently  to  give  a  medical  opinion  as  to  such 
disease  and  diagnose  a  case  of  insanity,  la  a  compe- 
tent witness  in  a  trial  for  murder  on  the  question 
of  the  insanity  of  the  accused,  the  extent  of  his  ex- 
perience and  learning  going  to  his  credibility,  and 
not  to  his  competency.  Montgomery  v.  Com.  88 
Ky.509. 

And  the  evidence  of  a  physician  caUed  as  a  wit- 
ness on  a  question  as  to  the  mental  soundnecB  of  a 
decedent  by  both  parties,  who  showed  that  he  has 
been  in  practice  for  seventeen  years  prior  to  the 
death  of  such  decedent,  who  gives  evidence  on  be- 
half of  the  defendant,  cannot  be  objected  to  when 
called  upon  by  the  plaintiff  upon  the  ground  that 
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case  as  the  basis  of  his  opiDion,  and,  if  this 
coDtentioD  is  made,  it  is  Dot  true.  The  conteD- 
tion  is  that  counsel  for  the  state  submitted  a 
case  based  upon  its  testimony,  exclusive  of 
that  for  the  defense,  and  obtained  the  opinion 
of  the  expert,  and  then  proceeded  to  submit  to 
the  expert  a  case  based  upon  all  the  evidence, 
and  that  the  opinion  should  not  have  been 
given  until  a  full  case  had  been  submitted. 
Not  that  a  full  case  was  not  submitted,  but 
that  it  was  not  submitted  until  after  an  answer 
was  given  by  the  expert.  Nor  is  it  contended 
that  counsel  for  defendant  did  not  submit  a 
full  case  to  the  expert,  and  obtain  his  opinion 
thereon.  The  bill  of  exceptions  shows  that 
this  was  done.  Now,  then,  a  case  based  upon 
all  the  evidence  was  presented  to  the  expert  by 
counsel  for  the  defendant,  as  well  as  counsel 
for  the  state.    This  being  so,  we  cannot  hold 


that  the  answer  which  was  obtained  under  the 
above  circumstances  should  be  held  error  for 
which  this  judgment  should  be  reversed.  Sup- 
pose counsel  stating  the  hypothetical  case 
should,  unintentionally  or  through  ignorance, 
omit  to  embrace  therein  a  fact  relevant  to  the 
question  of  sanity,  and  the  opposing  party 
should  object,  because  all  the  facts  are  not  em- 
braced within  the  hypothetical  case,  calling 
attention  to  no  fact  omitted;  would  he  be  per- 
mitted to  complain?  Should  the  judgment  be 
reversed  because  of  such  error,  if  this  should 
be  error?  Certainly,  no.  If  every  fact  which 
is  relevant  must  be  included  in  the  hypothetical 
case  to  authorize  an  answer  from  the  expert, 
then,  we  assert,  there  are  but  few  lawyers,  if 
any,  in  this  state  or  elsewhere,  who  have  the 
capacity  to  correctly  submit  a  hypothetical 
question  of   this  character.    Take  a  case  in 


he  was  not  proved  to  .be  an  expert.  Wheelook  v. 
Godfrey.  100  Cal.  578.    - 

So,  a  physician  and  surgeon  of  fourteen  years* 
practice  and  experience,  who  bad  studied  psycho- 
logical medicine  and  had  experience  with  mental 
diseases,  may  give  bis  opinion  in  a  criminal  action 
whether  the  manner  in  which  the  alleged  criminal 
act  was  done,  the  circumstance  of  the  absence  or 
presence  of  apparent  motive,  and  the  whole  details 
of  tbe  transaction  would  be  considered  by  scientific 
men  in  determining  tbe  question  of  sanity  or  in- 
sanity, though  it  was  not  shown  tbat  he  had  made 
diseases  of  ttae  mind  a  special  study.  State  v.  Red- 
dlck.  7  Kan.  143. 

And  a  physician  of  experience  who  had  been  tbe 
medical  adviser  of  a  testator  and  practised  for 
many  years  in  his  neighlx)rhood.  and  who  saw  and 
con  versed  with  bim  a  short  time  before  the  making 
of  his  will,  is  competent  to  give  his  opinion  as  to 
the  testator's  sanity,  in  a  will  contest,  tbough  he 
had  not  made  mental  diseases  a  special  study. 
Baxter  v.  Abbott,  7  Gray.  71;  Hastings  v.  Rider,  90 
Mass.  684. 

And  an  experienced  physician  who  treated  a 
wound  on  the  neck  of  a  person  accused  of  homi- 
cide atx>ut  four  hours  after  the  commission  of  the 
act,  and  conversed  with  him  at  the  time,  is  compe- 
tent to  testify  as  to  his  opinion  of  his  state  of  mlod 
at  that  time.    State  v.  Larkins  (Idaho)  47  Pac.  046. 

So,  tbe  rule  has  been  laid  down  tbat  physicians 
and  surgeons  of  practice  and  experience  are  ex- 
perts upon  the  question  of  sanity  or  insanity,  and 
tbat  it  is  not  necessary  that  they  should  have  made 
the  particular  disease  involved  in  the  inquiry  a 
specialty  to  render  their  testimony  admissible  as 
that  of  an  expert.  Hathaway  v.  National  L.  Ins. 
Co.  48  Vt.  836. 

Within  this  rule  physicians  who  knew  tbe  ac- 
cused in  a  criminal  prosecution  personally,  and  bad 
observed  him  in  Jail  8ince  the  commission  of  the 
offense,  may  be  pei-mitted  to  give  opinions  as  to  bis 
mental  condition  where  in  the  course  of  their  prac- 
tice they  had  a  fair  proportion  of  cases  of  mental 
diseases  under  treatment,  though  they  did  not 
profess  to  be  experts  in  such  diseases.  Phelps  v. 
Ctom.  17  Ky.  L.  Rep.  706. 

And  the  evidence  of  an  expert  witness  in  mental 
diseases  in  a  will  contest  that  the  testator  was  in- 
sane is  not  rendered  incompetent  by  tbe  fact  that 
he  had  testified  tbat  be  was  ignorant  of  the.  effect 
of  a  certain  disease  included  in  the  facts  assumed 
in  questioning  him  upon  a  person ^s  mental  condi- 
tion.   Nash  v.  Hunt,  116  Mass.  237. 

And  the  testimony  of  a  testator^s  family  physician 
In  a  win  contest  descritring  the  testator's  apparent 
physical  condition  and  that  he  appeared  as  If  in  the 
hist  stages  of  second  childhood  is  admissible,  tbough 
he  was  not  an  expert  in  mental  diseases  and  had 
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not  attended  him  for  ten  years  previous  to  his 
death,  and  had  only  seen  bim  a  few  times  for  two 
or  three  years  previous  to  that  time,  and  had  had 
his  last  interview  with  him  five  years  before  bis 
death.    Lewis  v.  Mason,  100  Mass.  100. 

Upon  the  other  hand,  however,  it  is  held  tbat  to 
render  an  opinion  admissible  in  evidence  on  the 
question  of  sanity  or  insanity  it  is  essential  that  the 
witness  should  be  an  expert  on  tbe  general  subject 
under  consideration;  and  that  no  acquaintance 
with  cognate  pursuits  will  sulSce  unless  the  matter 
inquired  about  is  common  to  both.  Russell  v.  State, 
68  Miss.  807. 

And  that  tbe  opinion  of  a  witness  called  as  an 
expert  on  the  question  of  sanity  or  insanity  may  be 
excluded  where  he  testifies  that  he  has  not  made- 
diseases  of  the  mind  a  special  study,  only  as  a  gen. 
eral  practitioner.    Hutchins  v.  Ford,  8Z  Me.  868. 

Within  this  rule,  a  physician  cannot  give  an 
opinion  as  to  the  sanity  or  insanity  of  another,, 
where  he  had  previously  stated  that  though  a 
practising  physician  of  twenty  years*  standing  he 
bad  never  made  the  subject  of  mental  disease  a 
study,  and  was  not  an  expert  in  such  matters,  and 
was  not  an  expert  in  psychological  medicine.  Rus- 
sell V.  State,  63  Miss.  867. 

And  a  graduate  in  medicine  and  a  practising 
physician  who  was  not  conversant  with  insanity 
in  any  of  its  various  forms.' and  who  never  had  bad 
the  care  and  suderlntendence  of  insane  persons  or 
made  the  subject  of  mental  disease  a  study,  is  not 
competent  to  express  his  opinion  in  a  prosecution 
for  crime,  based  on  the  evidence  which  he  had 
heard,  as  to  the  sanity  or  insanity  of  the  accused. 
Reed  v.  State,  62  Miss.  406. 

And  tbe  opinion  of  physicians  on  the  question  of 
the  sanity  or  insanity  of  a  person  oannot  be  given 
in  a  criminal  prosecution  where  their  testimony 
discloses  tbat  they  are  not  experts  in  insanity,  and 
they  did  not  have  sufficient  opdortunity  for  exam- 
ination  to  express  an  opinion.  State  v.  Crisp,  126 
Mo.  606. 

So,  the  ru]e  that  skilful  and  reputable  physicians 
may  testify  to  the  mental  condition  of  their  pa- 
tient whenSthey  have  bad  adequate  opportunity  of 
oliserving  and  Judging  of  their  mental  qualities 
does  not  apply  to  one  who  was  not  an  attending 
physician  and  bad  made  a  single  examination  pen- 
dente lite  in  order  to  inform  himself  as  a  witness. 
Fayette  v.  Chesterville,  77  Me.  28,  62  Am.  Rep.  74L 

And  the  opinion  of  a  physician  of  twenty  years* 
standing  on  the  question  of  sanity  or  insani^  of 
another  is  not  admissible  in  evidence  where  he  had 
previously  stated  that  although  he  had  several 
years  before  been  for  a  short  time  such  person^s 
physician- he  had  not  seen  him  for  a  considerable 
period  and  bad  no  knowledge  of  bis  condition  at 
the  time  in  question.   Russell  v.  State,  53  Miss.  867. 
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-which  there  are  a  great  number  of  witnesses, 
each  swearing  to  acts  and  conversations  of  the 
accused  covering  a  great  number  of  years,  to 
all  manner  of  social  and  business  transactions, 
to  his  facial  expression,  etc.  Who  would  be  able 
to  cull  from  this  hugh  mass  of  testimony  that 
which  was  relevant  to  the  question  of  sanity, 
and  submit  it  to  the  expert,  without  omitting 
some  fact  that  perhaps  would  be  pertinent  to 
the  issue  of  sanity?  Failure  would  be  inevita- 
ble, and  to  permit  the  opposing  party  to  object, 
because  all  of  the  facts  were  not  embraced  in 
the  hypothetical  case,  and  on  appeal  reverse  the 
judgment  on  this  account,  would  result  in  the 
reversal  of  all  judgments  in  this  character  of 
cases,  or  altogether  deprive  the  party  of  the 
benefit  of  expert  testimony  on  a  hypothetical 
case.  This  being  the  probable  result  of  such 
a  rule,  with  much  greater  reason  should  we 


hold,  where,  as  in  this  case,  a  full  case  has 
(whether  by  the  state  or  the  defendant)  been 
submitted  as  the  basis  for  an  answer,  that  there 
would  be  no  error,  and  especially  no  reversible 
error.  We  are  not  treating  of  a  case  in  which 
the  expert  gave  an  opinion  without  hearing  all 
of  the  evidence.  This  was  the  question  dis- 
cussed in  Webb  v.  State,  9  Tex.  App.  490,  and 
in  Leaehe  v.  State,  22  Tex.  App.  279,  58  Am. 
Rep.  688,  referred  to  by  counsel  for  appellant. 
Judge  White,  in  his  opinion  in  the  latter  case, 
says:  "Where  the  expert  has  not  heard  the 
evidence,  each  side  has  the  right  to  an  opinion 
from  the  witness  upon  any  hypothesis  reason- 
ably consistent  with  the  evidence,  and,  if 
meagerly  presented  in  the  examination  on  one 
side,  it  may  be  fulljr  presented  on  the  other; 
the  whole  examination  being  within  the  con- 
trol of  the  court,  whose  duty  it  is  to  see  that 


So,  twenty  years  of  medical  experience  con- 
fined to  the  ordinary  business  falling  within  the 
range  of  a  country  practitioner  is  not  ordinarily 
sufficient  to  qualify  one  to  testify  as  an  expert 
upon  questions  of  insanity  upon  hypothetical 
questions  as  to  supposed  facts  of  which  be  has  no 
personal  knowledge.    Russell  v.  State,  63  Miss.  867. 

And  a  physician  who  had  not  made  a  special 
study  of  insanity,  and  had  considered  the  matter 
only  so  far  as  to  determine  whether  a  patient  was 
in  such  a  condition  of  mind  as  to  require  a  treat- 
ment for  insanity  and  if  so  to  call  in  the  services 
of  a  physician  who  had  made  a  special  study  of  the 
subject  or  recommend  the  removal  of  the  patient 
to  a  hospital  for  the  treatment  of  the  insane,  can- 
not be  interrogated  as  an  expert  in  a  criminal  ac- 
tion concerning  the  sanity  or  insanity  of  the  de- 
fendant's mind  upon  a  hypothetical  case  as  arising 
out  of  the  testimony.    Ck)m.  v.  Blch,  U  Gray,  885. 

And  the  extent  of  a  witness's  acquaintance  with 
the  subject  upon  which  he  testifies  as  an  expert 
may  always  be  inquired  into  to  enable  the  jury  to 
weigh  his  evidence.  Davis  v.  State,  85  Ind.  496, 
9  Am.  Rep.  760. 

So,  in  Falrchild  v.  Bascomb,  85  Yt.  898,  the  com- 
petency of  a  physician  and  surgeon  who  for  more 
than  thirty  years  had  devoted  his  attention  almost 
exclusively  to  the  treatment  of  patients  suflTering 
from  mental  maladies,  to  testify  as  to  the  effect  of 
disease  In  Its  last  stages  in  impairing  the  mental 
powers  of  persons  of  sound  mind,  was  questioned 
upon  the  grouod  of,  his  want  of  experience  in  that 
particular  line,  but  the  point  was  not  passed  upon. 

Whether  an  expert  witness  on  the  question  of 
mental  soundness  is  competent  or  not  to  testify  as 
an  expert  is  a  question  for  the  court.  Davis  v. 
State,  86  Ind.  496, 9  Am.  Hep.  760;  loggers  v.  Eggers, 
67  Ind.  461;  Fayette  v.  Chesterville,  77  Me.  28; 
Boardman  v.  Woodman;  47  N.  H.  120;  Flynt  v. 
Bodenhamer,  80  N.  C.  206. 

And  it  is  not  affected  by  the  witness's  own  opinion 
as  to  his  own  q  uallflcation  or  competency.  Board- 
man  V.  Woodman,  47  N.  H.  120. 

And  Its  decision  is  usually  fioal,  though  it  may 
be  reviewed  in  extreme  cases  where  a  serious  mis- 
take has  been  committed  through  some  accident, 
hindrance,  or  misconception.  Fayette  v.  Chester- 
ville, 77  Me.  28,  68  Am.  Rep.  741. 

And  one  who  gave  testimony  in  a  court  of 
law  as  an  expert  upon  the  question  of  soundness 
of  mind  will  be  presumed  on  appeal  to  have  been 
properly  qualified  where  nothing  appears  to  the 
contrary.  Melendy  v.  Spaulding,  54  V t.  517. 
I  So,  after  a  lapse  of  thirty  years  it  will  be  pre- 
sumed that  visits  required  by  statute  to  be 
made  to  a  lunatic  asylum  by  medical  attend- 
ants were  duly  made,  and  that  the  examina- 
tions were  properly  conducted;  and  the  opinions 
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of  such  attendants,  formed  on  such  visit,  as  to  the 
sanity  of  a  party  then  residing  in  the  asylum  visit- 
ed with  reference  to  testamentary  capacity  are  ad- 
missible on  that  issue  though  the  scope  of  their  of- 
ficial duty  was  rather  as  to  hygiene  than  as  to 
sanity.    Martin  v.  Johnston,  1  Fost.  9l  F.  122. 

VII.  Basis  of  facts  or  reawM  Jor  opinion. 

Facts  whicb  are  properly  admitted  to  establish 
the  mental  condition  of  a  testator  in  a  will  contest 
may  be.considered  by  an  expert  in  arriving  at* his 
opinion  as  to  the  testator's  condition  of  mind. 
Bever  v.  Spangler,  98Iowa,  676. 

The  Jury  should  know  upon  what  basis  of  facts 
the  opinion  of  an  expert  as  to  mental  capacity  is 
founded  as  Its  pertinence  depends  upon  whether 
they  find  the  truth  of  the  facts  upon  which  it  rests. 
Wetherbee  v.  Wetherbee.  88  Vt.  454. 

And  In  making  hypothetical  questions  in  regard 
to  insanity  a  rule  should  not  be  laid  down  which 
will  excuse  any  portion  of  the  actual  history  of 
the  case  of  which  evidence  has  been  given  on  the 
ground  that  these  matters  have  no  tendency  of 
themselves  to  support  the  claim  of  Insanity. 
Prentis  v.  Bates,  93  Mich.  284, 17  L.  R.  A.  494. 

To  entitle  the  opinion  of  a  medical  expert  on  the 
question  of  sanity  or  insanity  to  the  regard  of  the 
jury  It  should  be  satisfied  by  the  other  evidence  in 
the  cause  that  the  symptoms  did  exist  in  the  par- 
ticular case  under  consideration.  Harrison  v. 
Rowan.  8  Wash.  C.  C.  580. 

An  opinion  is  not  evidence  unless  the  jury  find 
the  facts  proved  upon  which  it  is  based,  and  when 
such  facts  are  found  the  opinion  is  a  fact  for  the 
jury  to  consider  In  connection  with  the  other  evi- 
dence.   Foster  v.  Dlckerson.  64  Vt.  233. 

Unless  the  jury  in  a  will  contest  treat  physical  or 
mental  manifestations  given  in  evidence  as  faults 
they  cannot  treat  as  evidence  the  opinions  of  pro- 
fessional witnesses  based  thereon.  Kempsey  v.  Mc- 
Glnnis8,21Micb.l28. 

So,  expert  witnesses  cannot  be  asked  questions 
which  coM  for  their  conclusions  upon  facts  not 
stated.    Van  Deusen  v.  Newcpmer,  40  Mich.  90. 

And  an  expert  witness  on  the  question  of  san- 
ity or  insanity  may  be  asked  by  either  party  as  to 
the  reasons  on  which  his  opinion  Is  based,  or  he 
may  with  leave  of  court  give  such  explanation  on 
his  own  account.  Leaehe  v.  State,  22  Tex.  App. 
279,  58  Am.  Rep.  638. 

And  the  particular  facts  Stated  by  each  of  several 
expert  witnesses  upon  the  question  of  the  sanity 
or  insanity  of  another  must  be  taken  alone  as  the 
basis  of  the  proposed  opinion  of  that  witness,  and 
if  they  are  found  in  themselves  inconclusive  In 
their  nature,  or  of  such  a  neutral  character  as  to 
be  consistent  with  either  soundness  or  unsound- 
ness, they  cannot  be  assumed  as  the  basis  of  an 
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it  is  fairly  and  reasooably  conducted."  It 
would  seem  that  the  learuea  judge  below  had 
this  case  in  miud  in  the  trial  of  the  case  now  be- 
fore us. 

Miss  Carrie  Sparks  testified  for  the  state  that 
she  knew  where  defendant  lived  on  the  24th 
day  of  July,  1896;  that,  about  seven  o'clock 
1*.  M.  of  said  day,  she  was  passing  said  house, 
•and  heard  a  voice,— a  woman's  voice,— pitched 
high,  saying,  "I  am  not  going  to  stand  this 
thing  any  longer;"  that  she  was  positive  as  to 
the  day  and  the  high  tone  of  the  voice.  Coun- 
sel asked  the  court  to  note  their  exception  to 
this  evidence,  because  the  same  was  not  in  re- 
buttal. The  court  replied  that  no  objections 
had  been  made.  Counsel  for  defendant  then 
moved  to  exclude  the  evidence,  because  not  in 
rebuttal.  This  the  court  refused  to  do.  In 
this  there  was  no  error,  because  the  court  had 


the  discretion  to  receive  evidence  until  the 
argument  was  concluded,  whether  in  rebuttal 
or  not. 

O.  H.  Gibson  was  permitted  to  relate  to  the 
jury  a  business  transaction  which  he  had  with 
the  defendant.  The  transaction  occurred  a 
few  days  before  the  homicide.  Counsel  for 
defendant  objected,  because  the  predicate  laid 
b^  the  testimony  of  the  witness  was  not  a  suffi- 
cient basis  to  authorize  an  expression  of  opin- 
ion as  to  the  sanity  of  defendant.  This  objec- 
tion was  overruled,  and  witness  answered  that, 
in  his  opinion,  defendant  was  then  sane;  that 
is,  at  the  time  of  the  transaction.  To  this  bill 
of  exceptions  the  learned  judge  appends  the 
following  explanation:  "That  saia  witness 
was  asked  his  opinion  as  to  defendant's  sanity 
at  the  time  of  his  conversation  with  him  about 
the    check    on   Wednesday  before  July  2i, 


oplDion.    FlrHt  Nat.  Bank  v.  Wlrebacb,  106  Pa.  87. 

A  medical  expert  upon  the  questlco  of  sanity  or 
Insanity  need  not  give  all  the  details  upon  whlob 
his  opinion  Is  based,  however,  as  the  opinion  some- 
times depends  upon  the  looks  and  gestures  con- 
neoted  with  acts,  conduct,  or  conversation,  which 
would  be  dlflScult  If  not  impossible  for  the  witness 
to  intelll^ntly  describe.  State  v.  Lewis,  20  Nev. 
338. 

But  a  question  asked  an  expert  witness  in  a 
will  contest  in  which  insanity  is  alleged  Is  incom- 
petent where  it  refers  to  facts  which,  standing 
alone  or  in  connection  with  other  things,  has  no 
tendency  to  show  insanity  or  incompetency  at 
any  time.    Prentis  v.  Bates,  88  Mich.  667. 

And  the  fact  that  persons  who  olMierved  the  con- 
duct of  a  testator  advised  his  wife  that  It  was  un- 
safe for  her  to  remain  alone  with  him  is  not  a 
proper  one  upon  which  to  base  a  bypothetioal 
question  to  an  expert  as  to  his  capacity  to  form  an 
opinion  regarding  the  testator^  sanity,— at  least 
where  his  cpnversatlons  are  not  stuted  and  his  con- 
duce detailed.  Be  Barber,  68  Conn.  808,  2S  L.  K. 
A.  00. 

And  the  fact  that  many  persons  after  conversa- 
tions with  a  testator  and  observing  his  conduct 
'believed  him  to  be  insane  is  not  a  proper  one  upon 
which  to  base  a  hypothetical  question  to  an  ex- 
pert as  to  his  capacity  to  form  an  opinion  regard- 
ing the  testator's  sanity,— at  least  where  the  con - 
venations  are  not  stated  and  his  conduct  not 
described.  Re  Barber,  68  Conn.  808,  28  L.  R.  A. 
00. 

So,  proof  that  a  testator  made  remarks  to  the 
effect  that  his  son-in-law  was  a  terrible  man  and  a 
scoundrel,  that  he  spoke  bitterly  against  him  and 
complained  because  bis  daughter  bad  gone  back 
to  live  with  him,  does  not  tend  to  show  that 
he  believed  his  daughter  was  trying  to  de- 
prive him  of  his  liberty  and  had  been  slandering 
him,  BO  as  to  support  a  hypothetical  question  asked 
an  expert  witness  based  upon  such  an  hypothesis. 
Bomgardner  v.  Andrews,  55  Iowa,  688. 

And  testimony  as  to  the  effect  of  hypnotism  upon 
persons  subject  to  such  influence  is  not  admissible 
in  a  criminal  prosecution  where  there  was  no  evi- 
dence which  tended  to  show  that  the  defendant 
was  subject  to  hypnotism;  merely  showing  that  she 
was  told  to  kill  another,  and  that  she  did  it,  not  es- 
tablishing hypnotism.  People  v.  Worthington,  106 
Oal.166. 

But  testimony  of  an  expert  witness  in  an  action 
against  a  railroad  company  for  a  personal  injury 
in  which  the  person  Injured  had  given  a  receipt  and 
release  of  all  claim  shortly  after  the  accident,  that 
his  mind  might  have  been  dazed  or  confused  as  the 
result  of  the  injury,  is  admissible  in  evidence, 
though  the  testimony  did  not  go  so  far  as  to  show 
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that  that  resu  It  was  probable.  Bliss  v.  New  York, 
C.  &  H.  R.  R.  Co.  160  Mass.  W. 

And  the  testimony  of  a  deputy  sheriff  in  charge 
of  a  person  accused  of  crime. as  to  the  acts  and 
conduct  of  such  person  while  in  Jail,  and  that  he 
read  letters  written  by  him  ^hlle  there,  and  that 
from  his  acts  and  conduct  and  said  letters  in  his 
opinion  the  defendant  was  at  the  time  of  sound 
mind.  Is  not  subject  to  the  objection  that  he  was  a 
prisoner  and  under  arrest  and  was  not  warned  by 
the  ofBcer  that  his  acts  and  expressions  would  be 
used  against  him,  or  that  such  letters  were  not 
produced  or  their  loss  accounted  for.  Adams  v. 
State,  84  Tex.  Crlm.  Rep.  470.  And  see  Bust  v. 
State. 

So,  the  opinion  of  an  expert  on  the  question  of 
the  sanity  of  a  person  whose  sale  is  sought  to  be 
avoided  on  that  ground  cannot  be  given  in  evi- 
dence  where  it  is  baaed  on  incompetent  evidence. 
Heald  v.  Thing.  45  Me.  303. 

And  declarations  of  a  person  accused  of  crime 
who  interposes  the  defense  of  Insanity  as  to  the 
condition  of  his  mind  some  time  previous  to  the 
making  of  the  declarations  are  not  competent  as 
evidence  of  his  actual  condition  at  that  time,  and 
cannot  be  made  the  basis  of  an  opinion  as  to 
whether  he  was  sane  or  insane  at  that  time.  Peo- 
ple V.  Hawkins,  109  N.  Y.  406. 

The  Jury  in  a  criminal  prosecution  is  entitled  to 
the  facts  on  which  an  insanity  expert  bases  his 
opinion,  however,  and  where  these  facts  are  the  re- 
sult of  his  own  Interviews  with  the  defendant  it  is 
not  only  competent  but  necessary  that  they  should 
be  laid  t)efore  the  Jury.  People  v.  Nino,  149  N.  Y. 
817. 

And  facts  assumed  in  propounding  a  hypothetical 
question  to  an  expert  witness  in  a  will  contest 
upon  the  ground  of  insanity,  which  are  a  pan  of 
the  testator's  history,  and  which,  taken  in  conneo- 
tlon  with  other  circumstances,  are  proper  to  be 
considered  as  showing  his  condition  of  mind,  are 
not  subject  to  objection  that  they  are  irrelevant 
and  immaterial  and  have!no  tendency  to  show  un- 
soundness of  mind.  Bever..v.  Spangler,  93  Iowa« 
576. 

And  a  medical' expert  who  has  made  an  inde- 
pendent examination  of  the  accused  in  a  criminal 
prosecution  while  confined  in  Jail  awaiting  trial  in 
order  to  determine  the  question  of  his  sanity,  may 
testify  to  conversations  had  with  the  accused  in 
the  course  of  such  professional  examination,  all 
that  the  accused  said  and  did  during  such  exam- 
ination being  competent  as  bearing  upon  his  men- 
tal condition  at  the  time  he  was  examined.  People 
V.  Nino,  149  N.  Y.  817. 

In  People  v.  Nino,  149  N.  Y.  817,  People  v.  Hawk- 
ins, 100  N.  Y.  406,  and  People  v.  Strait,  148  N.  Y.  866, 
In/ro,  were  distinguished  upon  the  ground  that 
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1806,  and  ^vritness  detailed  at  length  the  facts 
upon  which  he  based  his  opinion,  as  is  set  out 
in  statement  of  facts  much  more  fully  than  in 
this  bill,  and  answered  that,  upon  the  facts 
detailed,  defendant  was,  in  his  opinion,  at  that 
time,  sane."  We  are  not  required  to  consult 
the  statement  of  facts  to  verify  the  judge's  state- 
ment. If  counsel  for  the  accused  was  not 
satisfied  with  this  statement,  they  should  have 
inserted  in  the  bill  of  exceptions  all  that  Gib- 
aon  stated.  But,  if  the  testimony  of  this  wit- 
ness is  looked  at,  it  will  be  found  that,  though 
not  an  expert,  he  was  qualified  to  give  an  opin- 
ion as  to  the  sanity  of  the  defendant.  This  is 
not  like  the  WiUiami  Gate,  37  Tex.  Grim.  Rep. 
— ,  89  S.  W.  687.  In  that  case  no  facts  were 
stated  by  the  nonexperts  as  the  basis  of  their 
opinion.  Here  the  witnesses  gave  a  full  de- 
tail of  such  facts. 


R.  A.  Rutherford  was  permitted  to  give  his 
opinion  as  to  the  sanity  of  the  appellant.  Coun- 
sel for  appellant  made  the  same  objection  to 
this  witness  as  he  did  to  the  testimony  of  Gib- 
son, above,  and  the  learned  judge  ^ves  the 
same  explanation  to  the  bill  of  exceptions.  In 
regard  to  this  bill  we  make  the  same"  observa- 
tions as  with  reference  to  Gibson's  testimony  . 
above,  holding  that  he  very  clearly  qualified 
himself  to  give  an  opinion  on  the  sanity  of  the 
accused. 

Counsel  for  appellant  proposed  to  read  cer- 
tain excerpts  from  standard  works  on  medical 
jurisprudence  and  the  disease  of  insanity. 
The  state  objected,  and  the  court  sustained  the 
objections,  and  defendant  reserved  his  bill  of 
exceptions.  We  have  carefully  read  the  brief 
of  appellant  on  this  phase  of  the  case,  and, 
while   counsel  seem  very  confident  that  the 


this  Is  not  the  case  of  a  man  claimed  to  be  Insane  at 
the  time  of  the  criminal  act  and  admitted  to  bave 
been  sane  ever  since,  but  one  in  whicb  it  is  aaserted 
that  the  accused  had  been  continuously  insane 
from  a  period  of  some  months  before  the  crime  up 
to  the  time  of  the  trial. 

So,  a  question  asked  an  expert  witness  calling  for 
his  opinion  on  the  question  of  the  soundness  of 
mind  of  another  baaed  on  conversations  had  with 
talm  and  their  character  and  his  actions  at  that 
time  is  not  subject  to  the  objection  that  it  is  too 
narrow  and  should  have  included  all  of  his  obser- 
vations during  the  entire  period  of  his  acquaint- 
ance, where  counsel  did  not  attempt  to  modify  the 
evidence  by  cross-examination.  People  v.  fior- 
getto,  99  Mich.  386. 

But  interrogatories  in  a  will  contest  should  not  be 
so  framed  as  to  allow  the  deponent  to  express 
opinions  as  to  the  sanity  of  the  testator  on  hearsay. 
Conely  v.  McDonald,  40  Mich.  190. 

And  the  opinion  of  a  physician,  based  la  part  at 
least  on  representations  made  to  him  by  the  de- 
fendant  or  others  prior  to  his  trial  on  the  question 
of  his  insanity,  cannot  be  considered  in  a  criminal 
prosecntion.  United  States  v.  Faullmer,  86  Fed. 
Bep.  730. 

And  representations  made  by  an  attending  physi- 
cian to  a  consulting  physician  as  to  the  previous 
symptoms  and  condition  of  the  testator  are  not  ad- 
missible in  a  will  contest  after  the  death  of  the  at- 
tending physician  on  the  question  of  what  the 
ssrmptoms  were  or  as  a  basis  for  the  opinion  of  the 
consulting  physician.  Wetherbee  v.  Wetherbee, 
86  Vt.  464. 

And  an  expert  witness  in  a  criminal  prosecution 
cannot  give  his  opinion  as  to  the  sanity  or  insanity 
of  the  accused  at  the  time  of  the  criminal  act 
based  upon  the  story  told  by  the  accused  himself 
which  is  not  In  evidence,— especially  where  the 
statements  were  made  by  the  defendant  long  after 
the  criminal  act.    People  v.  Strait,  148  N.  Y.  666. 

And  the  narration  by  a  person  whose  sanity  is  in 
question,  of  what  he  said  or  did,  or  of  his  feelings 
or  bodily  ailjpents  upon  a  former  occasion,  fur- 
nishes no  foundation  for  an  opinion  as  to  his  actual 
state  or  condition  at  that  time.  People  v.  Hawk- 
ins, 100  N.  Y.  408. 

So,  an  expert  witness  upon  the  question  of  in- 
sanity In  a  will  contest  cannot  repeat  an  account 
which  he  bad  received  from  a  monomaniac  as  to 
the  development  of  his  own  disease  or  an  account 
received  by  him  from  an  unprofessional  nurse  of 
another  Insane  person  in  support  of  his  opinion. 
Wood  V.  Sawyer,  Phill.  L.  261. 

And  a  physician  who  had  visited  an  invalid  in 
consultation  with  his  attending  physician  can- 
not give  evidenoe'ln  an  action  brought  to  avoid  a 
sale  of  the  invalid^s  property  made  a  short  time 
89  L.R  A. 


afterwards  upon  the  ground  of  Insanity,  of  decla- 
rations made  to  him  at  that  time  by  the  vendor^s 
wife,  physician,  or  other  attendant  as  to  his  pre- 
vious symptoms  or  condition.  Heald  v.  Thing,  46 
Me.80e. 

And  the  superintendent  of  an  insane  asylum 
called  as  a  witness  in  a  will  contest  cannot  give  an 
opinion  as  to  what  must  have  been  the  condition 
of  a  patient  in  the  asylum  from  the  time  of  her  ad- 
mission to  her  death,  where  he  had  never  seen  beif 
and  knew  nothing  except  what  the  records  of  the 
asylum  showed,  and  he  based  his  answer  upon  the 
absence  from  the  record  of  those  things  which  he 
says  would  undoubtedly  have  been  noted  if  they 
had  existed.    Prentis  v.  Bates,  88  Mich.  667. 

A  record  of  the  condition  and  treatment  of  a 
patient  in  a  hospital  produced  at  a  trial  forty  years 
after  its  date  by  the  superintendent  as  part  of  a 
series  of  records  of  which  he  is  the  ofBcial  cus- 
todian, purporting  to  have  been  contempora- 
neously made  by  the  attending  physician  of  all 
cases  there  treated,  and  which  it  was  their  duty  to 
make,  however,  is  admissible  In  evidence  as  a 
foundation  for  the  opinion  of  an  expert  as  to 
whether  it  Indicates  mental  disease  of  the  patient 
without  identifying  the  person  who  made  it. 
Townsend  v.  Pepperell,  90  Mass.  40. 

And  the  opinion  of  an  expert  witness  on  a  hypo- 
thetical question  as  to  a  testator *s  mental  sound- 
ness is  not  affected  or  rendered  inadmissible  by  the 
fact  that  the  hypothesis  was  based  upon  a  state  of 
facts  describing  the  testator^s  physical  condition 
as  testified  to  by  the  medical  expert  himself  and 
known  to  him.    Re  Flint,  100  Oal.  891. 

And  an  opinion  of  a  medical  expert  examined  at 
a  former  trial  of  the  same  cause  is  not  rendered  in- 
admissible in  an  action  upon  a  promissory  note  in 
which  the  insanity  of  the  maker  Is  alleged  as  a  de- 
fense by  the  fact  that  new  and  unexpected  matters 
had  been  introduced  at  the  second  trial  upon  which 
no  cross-examination  was  conducted.  First  Nat. 
Rank  V.  Wirebach,  100  Pa.  87. 

So,  a  statement  in  a  certificate  by  a  physician 
upon  which  a  lunatic  was  confined,  that  he  had 
formed  his  opinion  from  the  fact  that  she  had  la- 
bored under  delusions  of  various  kinds  and  that 
she  was  dirty  and  Indecent  in  the  extreme,  is  suffi- 
cient under  8  and  9  Vict.  chap.  100,  •  46,  requhring 
the  physician  to  specify  therein  any  facts  upon 
which  he  has  formed  his  opinion.  Re  Shuttle- 
worth,  11  Jur.  41,  2  New  Sess.  Oar.  470,  9  Q.  a  66U 
16  L.  J.  M.  C.  N.  8. 18. 

Vni.   Scope, 
a.  General  considerations. 

A  question  asked  a  medical  expert  In  a  will  con- 
test on  the  issue  of  insafalty  is  objectionable  when 
21 
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court  committed  an  error  in  reJectiDg  these  ex- 
cerpts, they  cite  do  authority  Id  support  of 
their  contention.  We  have  no  statute  on  this 
subject.  The  rules  of  evidence  known  to  the 
common  law  of  England  must  therefore  pre- 
vail. What  is  the  common  law  upon  this  ques- 
tion? In  Qveen  v.  Crouch,  1  Cox,  C.  C.  94, 
the  prisoner  was  indicted  for  the  wilful  mur- 
der of  his  wife,  and  the  defense  set  up  was  in- 
sanity. We  quote  the  casein  full:  "Clark- 
son,  'for  the  prisoner,  in  his  address  to  the 
Jury,  attempted  to  quote  from  a  work  entitled 
•Cooper's  Surgery,'  the  author's  opinions  on 
the  subject.  Alderson,  B.,  thought  that  he 
was  not  justified  in  doing  so.  Clarkson.— I 
quote  it,  my  lord,  as  embodying  the  sentiments 
of  one  who  has  studied  the  subject,  and  sub- 
mit that  it  is  admissible  ip  the  same  way  as 
opinions  of  scientific  men  on  matters  apper- 


taining to  foreign  law  may  be  given  in  evi- 
dence. Alderson,  B.— I  should  not  allow  you 
to  read  a  work  on  foreign  law.  Any  person 
who  was  properly  conversant  with  it  might  be 
examined,  but  then  he  adds  his  own  personal 
knowledge  and  experience  to  the  information 
he  may  have  derived  from  books.  We  must 
have  the  evidence  of  individuals,  not  their 
written  opinions.  We  should  be  inundated 
with  books  if  we  were  to  hold  otherwise. 
Clarkson. —I  shall  prove  the  book  to  be  one  of 
high  authority.  Alderson,  B. — But  can  that 
mend  the  matter?  You  surely  cannot  contend 
that  you  may  give  the  book  m  evidence,  and, 
if  not,  what  right  have  you  to  quote  from  it  ib 
your  address,  and  do  that  indirectly  which  you 
would  not  be  permitted  to  do  in  the  ordinary 
course?  Clarkson. — It  was  certainly  done, 
my  lord,  in  M'NavghterCa  Case  [10  Clark  &  F. 


It  assumes  a  state  of  facts  upon  which  no  medical 
or  expert  opiDion  should  be  based.  Thornton  v. 
Thornton,  38  Vt.  122. 

And  the  doubt  of  an  ex^tert  upon  the  question 
of  insanity  te  not  admissible  in  evidence  in  a  pros- 
ecution for  homicide.  Sanchez  v.  People,  22  N.  Y. 
147. 

So,  medical  experts  in  a  prosecution  for  homicide 
In  which  insanity  la  alleg«d  cannot  fflve  their 
opinions  as  to  the  value  of  the  opinion  on  sach  a 
matter  of  a  witness  not  an  expert.  People  v.  Web- 
ster, 60  Hun.  808. 

And  an  expert  witness  upon  the  question  of 
soundness  or  unsoundness  of  mind  cannot  be  asked 
whether  he  reerards  another  expert  witness  in  the 
same  case  as  ROod  authority,  as  his  opinion  on  such 
question  migrht  be  based  upon  mere  reputation. 
People  V.  Holmes  (Mich.)  3  Det.  L.  N.  080. 

But  a  question  asked  an  expert  witness  In  a  will 
contest  as  to  whether  In  his  opinion  the  testatrix 
mUrht  have  recovered  her  sanity  assuming-  her  con  - 
dltlon  to  have  been  as  stated  by  another  expert 
calls  for  his  opinion  upon  the  facts  stated  by  the 
other  expert,  and  not  upob  such  facts  combined 
with  his  opinion,  and  is  therefore  competent.  Fos- 
ter V.  Dlokerson,  64  Vt.  238. 

So,  a  medlcai  expert  who  had  been  asked  whether 
the  headaches  of  a  person  whose  sanity  is  In  question 
were  neuralflrlac  or  proceeded  from  a  disordered 
stomach,  and  who  declined  to  fflve  any  medical 
opinion  thereon,  cannot  be  asked  what  Impression 
was  made  on  his  mind  by  Interviews  had  by  him 
with  such  person,  as  It  wi^  the  medical  opinion  of 
the  witness  alone  whiohwas  admissible;  his  opinion, 
unless  based  upon  his  professional  knowledge, 
beingr  no  more  admissible  than  that  of  any  other 
man.  H  Igbee  v.  Guardian  Mut.  L.  Ins.  Co.  66  Barb. 
466. 

A  question  asked  an  expert  witness  on  the  ques- 
tion of  sanity  or  insanity  of  another  should  be  so 
framed  as  to  require  him  to  state  the  measure  of 
such  person^s  capacity  in  his  own  langruaflre  by  such 
ordinary  terms  or  forms  of  expression  as  may  best 
convey  his  own  Ideas.  Hall  v.  Perry,  87  Me.  660; 
Fairchild  v.  Basoom,  85  Vt.  308. 

A  proper  form  of  a  question  asked  an  expert  in  a 
prosecution  for  homicide  in  which  Insanity  Is 
alleged  Is,  Was  the  accused  of  sound  or  unsound 
mind?    Pannell  v.  Com.  86  Pa.  260. 

And  a  question  asked  an  expert  witness  in  an  ac« 
tlon  Involving  the  validity  of  a  gift  whether  the 
mind  of  the  donor  was  In  such  a  condition  that  he 
could  understandlngly  dispose  of  $5,000  worth  of 
government  bonds.  Is  objectionable  only  as  being 
leading.    Melendy  v.  Spauldlng,  64  Vt.  617. 

So,  an  expert  witness  in  an  action  for  the  recov- 
ery of  property  alleged  to  have  been  disposed  of 
while  insane  cannot  be  asked  to  state  facts  tending 
89  L.  R.  A. 


to  show  the  state  of  the  vendor^s  mind  as  to  sound- 
ness; he  can  only  be  permitted  to  state  how  a  party 
appeared  In  respect  to  soundness  or  unsoundness  of 
mind.    Wyman  v.  Gould,  47  Me.  150. 

b.  Swrnptomn  and  causes. 

A  medical  expert  on  the  question  of  sanity  or  in- 
sanity may  be  asked  what  are  the  symptoms  of  in- 
sanity.   Lake  v.  People,  1  Park.  Crim.  Rep.  405. 

And  the  question  whether  a  certain  trait  was  an 
indication  of  Insanity  involves  the  question  of  its 
nature,  and  an  expert  witness  on  the  subject  of  In- 
sanity In  a  criminal  case  may  be  permitted  to  state 
whether  such  trait  was  a  vice  or  a  disease.  United 
States  v.  Guiteau.  1  Mackey,  408,  47  Am.  Rep.  247. 

So,  an  expert  witness  in  a  prosecution  for  homi- 
cide in  which  epileptic  insanity  is  alleged  as  a  de- 
fence may  give  an  opinion  where  he  bad  seen  the 
accused  within  an  hour  after  the  offense,  as  to 
whether  there  were  any  indications  in  his  appear- 
ance of  a  recent  epileptic  attack.  Com.  v.  Buocierl* 
168  Pa.  636. 

And  It  Is  not  Improper  to  ask  an  expert  witness  io 
a  prosecution  for  homicide  if  he  had  discovered 
anything  that  led  him  to  think  that  the  accused  wa» 
Insane,  though  it  is  not  claimed  that  his  insanity 
was  of  that  type  which  is  manifested  In  the 
paroxysm  of  frenzy  characteristic  of  a  maniac. 
Pannell  v.  Com.  86  Pa.  260. 

And  a  medical  witness  examined  as  an  expert  on 
the  question  of  Insanity  In  a  criminal  prosecution 
may  be  asked  his  opinion  upon  a  hypothetical  state- 
ment of  facts  and  what  the  symptoms  of  Insanity 
are,  the  question  as  to  whether  such  facts  existed 
or  such  symptoms  are  proved  being  left  exclusively 
for  the  jury.  Lake  v.  People,  1  Park.  Ciim.  Rep. 
495. 

The  proper  mode  of  examining  an  expert  witness 
in  a  criminal  presecutlon  upon  the  question  of  in- 
sanity Is  first  to  inquire  as  to  the  particular  symp- 
toms of  Insanity,  asking  whether  all  or  any,  and 
which,  of  the  circumstances  spoken  of  by  the  wit- 
ness upon  the  trial  should  be  regarded  as  such 
symptoms,  and  then  to  Inquire  of  them  whether 
any,  and  what,  combination  of  these  circumstances 
would  In  his  opinion  amount  to  proof  of  Insanity. 
MoCann  v.  People,  8  Park.  Crlm.  Rep.  272. 

Questions  asked  an  expert  witness  In  a  will  con- 
test in  which  insanity  is  alleged,  as  to  whether  cer- 
tain specified  symptoms  in  connection  with  testi- 
mony,  which  is  not  specified.  Indicate  unsoundness 
of  mind,  however,  are  improper.  Be  Storer,  28 
Minn.  0. 

So,  In  Anderson  v.  SUte,  42  Ga.  9,  refusal  of  the 
trial  court  to  allow  a  phj-slcian  called  as  a  witness 
on  an  Issue  as  to  mental  soundness  to  explain  to  the 
Jury  the  structure  of  the  brain,  what  changes  were 
produced  upon  it  by  bodily  disease,  and  how  ita 
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AldersoD,  B. — ^And  tbat  shows  still 
more  strongly  the  necessity  for  a  stringent  ad- 
herence to  the  rules  laid  down  for  our  ob- 
servance. But  for  the  noninterposition  of  the 
judge  in  that  case,  you  would  not  probably 
Have  thought  it  necessary  to  make  this  strug- 
gle now."  The  caae  of  Reg.  v.  Taylor,  18  Cox, 
C.  C.  77.  was  another  murder  case.  The 
deed  was  done  by  cutting  the  throat  of  the  de- 
ceased in  the  presence  of  only  a  child  about 
nine  years  old.  Counsel  for  the  defense,  in  ad- 
dressing the  jury,  set  up  insanity  on  the  part 
of  the  prisoner,  and  proposed  to  read  a  case 
from  Taylor's  Medical  Jurisprudence.  Brett, 
J.,  says:  ''That  is  no  evidence  in  a  court  of 
justice.  It  is  a  mere  statement  bv  a  medical 
man  of  hearsay  facts  of  cases  at  which  he  was 
in  all  probability  not  present.  I  cannot  allow 
it  to  be  read."  In  line  with  this  common-law 
rule  will  be  found  the  cases  following:    Ash- 


worth  V.  Kittridge,  12  Cush.  193,  59  Am.  Dec. 
378;  Boyle  7.  State,  57  Wis.  472.  46  Am.  Rep. 
41;  Com.  v.  WiUon,  1  Gray,  387.  We  quote 
from  Bovle  v.  State,  57  Wis.  472,  46  Am.  Kep. 
41,  as  follows:  "Medical  books  cannot  be 
introduced  in  evidence,  nor  can  an  expert  wit- 
ness be  permitted  to  testify  as  to  statements 
made  therein.  And  it  is  equally  inadmissible 
to  permit  the  reading  of  such  book  to  the  jury 
by  counsel."  *In  the  trial  of  a  criminal  case, 
where  the  defense  relied  on  is  the  insanity  of  the 
defendant,  neither  books  of  established  repu- 
tation on  the  subject  of  insanity,  whether  writ- 
ten by  medical  men  or  lawyers,  nor  statistics 
of  the  increase  of  insanity,  as  stated  by  the 
court  or  counsel  on  the  trial  of  another  case, 
can  be  read  to  the  jury."  Com.  v.  Wilson,  1 
Gray,  387. 

Counsel  proposed  to  read  the  same  excerpts 
from  these  standard  works  in  explanation  and 


irritation  and  inflammatioD  were  calculated  to 
present  to  the  mind  unreal  imafres  upon  which  a 
person  with  a  diseased  brain  mi^ht  he  induced  to 
act  as  though  the  imagrinary  impressions  really  ex- 
isted, was  upheld  on  appeal. 

But  to  what  extent  and  in  what  manner  the  mind 
of  the  testator  was  affected  by  disease,  or  what  was 
his  mental  condition,  is  a  question  of  fact  upon 
which  it  is  competent  for  professional  witnesses  to 
express  their  opinions  in  a  will  contest.  Kempsey 
V.  McGinniss,8l  Mich.  128. 

And  a  medical  expert  in  a  criminal  prosecution 
In  which  insanity  is  alleged  may  be  properly  asked 
if,  supposing  a  man  had  inherited  a  predisposition 
to  Insanity,  great  mental  anxiety,  loss  of  property, 
or  the  honor  of  one^s  family,  and  losses  of  other 
kinds  would  be  likely  to  develop  the  disease.  De 
Jarnette  v.  Com.  75  Va.  887. 

And  evidence  on  a  trial  for  larceny  in  which  it 
appeared  that  the  defendant  was  addicted  to  the 
habitual  and  excessive  use  of  opium  in  some  of  its 
forms,  and  that  at  the  time  of  the  alleged  commis- 
sion of  the  act  he  had  been  deprived  of  his  accus- 
tomed supply  of  the  drug,  as  to  what  effect  such 
deprivation  would  have  upon  his  mental  condition. 
Is  admissible  as  tending  to  show  whether  or  not  he 
was  in  such  a  condition  mentally  as  to  be  able  to 
commit  larceny.    Rogers  v.  State.  83  Ind.  543. 

So,  an  expert  witness  in  a  prosecution  for  homi- 
cide who  has  stated  that  the  facts  assumed  in  a 
hypothetical  question  indicate  mental  unsound- 
ness may  be  asked  In  regard  to  the  state  and  degree 
of  mental  soundness  then  indicated,  and  how  far 
it  will  disqualify  the  person  for  business  or  render 
him  unconscious  of  the  nature  of  his  conduct;  and 
he  should  be  inquired  of  as  to  whether  the  facts  are 
explainable  in  any  other  mode  than  upon  the 
theory  of  insanity,  and  with  what  degree  of  cer- 
tainty they  indicate  the  inference  drawn  by  the 
witnesses.    Reed  v.  State,  62  Miss.  406. 

And  evidence  by  a  medical  expert  that  persons 
asleep  sometimes  act  as  if  awake,  and  walk  and 
talk  and  answer  questions,  and  do  a  great  many 
things,  and  yet  are  unconscious,  and  that  with 
many  there  is  a  period  between  sleeping  and  wak- 
ing in  which  they  are  unconscious  though  they 
seem  to  be  awake,  and  that  loss  of  sleep  and  other 
causes  which  produce  nervous  depression  or  men- 
tal anxiety  may  produce  such  a  state  of  uncon- 
sciousness between  sleeping  and  waking,  and  evi- 
dence that  the  children  of  the  accused  had  been 
sick  and  he  had  in  consequenoe  lost  much  sleep,  is 
admissible  In  a  prosecution  for  homicide  in  having 
killed  a  person  who  suddenly  awoke  him  from  a 
sound  sleep.  Fain  v.  Com.  78  Ky.  183,  39  Am.  Rep. 
213. 

A  medical  expert  called  In  a  prosecution  for 
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homicide  on  behalf  of  the  accused  cannot  be  asked 
on  bis  examination  in  chief,  however,  what  he  con- 
sidered some  of  the  commonest  and  most  frequent 
causes  both  of  epilepsy  and  insanity.  Hall  v.  Com. 
28  W.  N.  C.  25. 

And  a  medical  expert  cannot  be  asked  on  a  criminal 
trial  in  which  insanity  was  pleaded  as  a  defense, 
whether  certain  domestic  troubles  would  constitute 
a  sufficient  cause  to  produce  insanity,  the  issue 
being  whether  the  defendant  was  insane  at  the  time 
of  the  commission  of  the  offense,  and  not  what 
would  be  a  sufficient  cause  to  produce  insanity. 
Carter  v.  State,  56  Ga.  463. 

Nor  can  a  medical  expert  be  asked  on  an  issue  as 
to  the  validity  of  a  will  in  which  the  sanity  of  a 
testatrix  is  in  question,  and  evidence  of  her  insan- 
ity has  been  given,  and  it  appears  that  she  bad  a 
paralytic  attack  shortly  before  the  execution  of 
the  alleged  will,  whether  in  nine  cases  out  of  ten 
paralysis  does  not  pro<luce  any  effect  upon  the 
mind,  the  existence  of  the  phenomenon  not  being 
affected  by  any  dispute  as  to  its  cause.  Landls  v. 
Landis,  1  Grant,  Cas.  248. 

c.  Comparison;  Illustration;    speculation. 

A  witness  in  a  will  contest  on  the  question  of 
sanity  or  insanity  may  compare  the  mind  and  mem- 
ory of  the  testatrix  with  regard  to  the  amount  of 
property  she  was  worth  and  the  disposition  she 
wished  to  make  of  It  with  that  of  an  average  child 
seven  or  eight  years  of  age.  Richmond*s  Appeal, 
69  Conn.  228. 

But  It  Is  not  competent  for  an  expert  witness  in 
a  criminal  prosecution  in  which  the  accused  is 
claimed  to  have  become  Insane  f  ron\  an  Injury  re- 
ceived to  show  that  another  had  received  an  In- 
jury bearing  some  analogy  to  the  injury  inflicted 
upon  the  accused,  and  to  show  the  effect  it  had  upon 
his  mind.  People  v.  Holmes  (Mich.)  3  Det.  L.  N. 
689. 

And  refusal  to  permit  an  expert  witness  who  had 
declared  his  opinion  in  a  prosecution  for  homicide 
that  the  defendant  was  suffering  from  recurrent 
insanity  at  the  time,  to  give  illustrations  of  recur- 
rent insanity  which  had  come  within  his  own  per- 
sonal experience,  if  erroneous,  could  not  materi- 
ally affect  the  defendant's  rights,  and>  would  be 
error  without  prejudice.  Leache  v.  State,  22  Tex. 
App.  279, 58  Am.  Rep.  688. 

So,  an  expert  witness  in  a  prosecution  for  homi- 
cide in  which  epileptic  insanity  is  alleged  as  a  de- 
fense, called  to  give  his  opinion  as  to  the  effect  of 
epilepsy  upon  the  memory,  may  give  as  an  illustra- 
tion of  a  sound  memory  an  opinion  as  to  the  pris- 
oner's power  of  memory  from  the  nature  and  ac- 
curacy of  bis  narrative  on  the  witness  stand.  Com. 
V.  Bucderi,  163  Pa.  636. 
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elaboration  of  hia  argument.  The  court  re- 
fused to  allow  this  to  be  done,  and  defendanr 
reserved  his  bill  of  exceptions.  The  author- 
ities cited  on  the  preceding  question  are  in 
point,  and.  in  addition,  we  cite  People  v.  Wheeler, 
60  Cal.  581,  44  Am.  Rep.  70;  Jliutual  L.  Ins. 
Co,  V.  Bratt,  55  Md.  200;  Rogers,  Expert  Testi- 
mony, §  179. 

Dr.  Davis  was  placed  upon  the  stand  as  a 
witness  for  the  state,  and,  after  proving  his 
acquaintance,  etc.,  with  the  defendant,  he  was 
permitted  to  testify  that  the  defendant  was 
simulating,  that  is,  playing  a  part,  and  not 
acting  naturally.  This  was  objected  to  by  de- 
fendant, ''because  immaterial,  and  it  would 
throw  no  light  to  the  jury  by  which  to  read  a 
solution  of  the  question  of  guilt  or  no  guilt 
in  defendant  as  to  the  issue  before  the  jury, 
to  wit,  sanity  or  no  sanity  in  the  defendant 
on  the  24th  of   July,  1896,  the  day  of  the 


alleged  offense  for  which  defendant  was  on 
trial;  that  simulation  or  no  simulation  at  this 
time,  and  in  the  present  surroundings  of  de- 
fendant, would  not  help  to  aid  the  jury  in  de- 
terminine  whether  this  defendant  was  sane  or 
insane  on  the  24th  day  of  July,  1896,  when  the 
offense  for  which  he  is  on  trial  was  alleged  to 
have  been  committed.  All  objections  were 
overruled,  and  the  exception  reserved."  The 
learned  judge  qualifies  this  bill  of  exceptions 
by  stating  "that  the  witness  testified  that  be 
had  carefully  observed  the  defendant  and  his 
demeanor  during  the  trial  which  had  lasted 
about  seven  days;  that  he  had  qualified  him- 
self as  an  expert  previously;  and  that  the  de- 
fendant himself  had  offered  in  evidence  the 
manner  and  appearance  of  the  defendant,  the 
way  he  demeaned  himself  during  the  trial,  as 
an  evidence  of  his  insanity  at  the  time  of  the 
trial.  .  The  defendant  had  demeaned  himself 


One  who  has  testified  as  a  medical  expert,  and 
stated  all  that  be  had  seen  or  heard,  and  fflveo  his 
own  opinion  thereon  oonoeraln?  the  sanity  of  a 
person,  however,  need  not  be  allowed  to  be  asked 
what  meo  tal  science  teaches  on  the  subject.  Davis 
V.  United  States,  166  U.  8. 873, 41  L.  ed.  750. 

And  a  medical  expert  who  has  testified  as  to  his 
opinion  on  the  question  of  Insanity  cannot  be  asked 
on  direct  examination  as  to  whether  the  theory  in 
question  is  supported  by  the.authoririef,  the  medi- 
cal works  themselves  being  the  best  evidence  as  to 
what  they  teach;  tbouffh  he  miirht  be  inquired  of 
as  to  the  teachings  of  the  authorities  on  croes-ex- 
amination  to  test  the  accuracy  of  his  knowledge. 
State  V.  Winter,  72  Iowa,  027. 

And  the  counsel  for  the  accused  in  a  prosecution 
for  murder  cannot  be  permitted  to  read  to  an  ex- 
pert witness  on  the  question  of  sanity  what  had 
been  said  by  an  eminent  aatborlty  in  a  medical 
journal  and  then  ask  him  whether  he  concurred  in 
the  views  there  expressed,  but  he  may  use  such 
journal  to  assist  him  in  framing  questions  for  the 
witness  as  to  his  own  opinions,  and  read  from 
standard  authorities  upon  medical  Jurisprudence 
to  the  jury.    State  v.  Coleman,  80  S.  C.  44L 

And  refusal  to  permit  a  medical  expert  who  had 
given  his  opinion  on  the  question  of  insanity  as 
such  to  answer  a  question  as  to  whether  he  had 
read  an  article  in  a  medical  journal  written  by  a 
prominent  physician,  and  as  to  whether  the  same 
agrees  and  accords  with  his  knowledge  and  experi- 
ence on  the  subject,  is  not  an  abuse  of  discretion, 
as  it  would  have  been  but  a  reiteration  in  another 
form  of  the  opinion  he  had  already  expressed.  State 
V.  Winter,  72  Iowa,  «87. 

d.  QuesUims  of  law  for  the  court. 
Expert  witnesses  on  the  question  of  sanity  or  in 
sanity  should  not  be  asked  to  define  words  which 
have  a  fixed  and  well-known  signification,  such  as 
monomania,  except  perhaps  on  cross-examination. 
Goodwin  v.  State,  96  Ind.  6S0. 

And  questions  in  a  prosecution  for  homicide, 
asked  a  medical  expert,  extending  over  an  almost 
unlimited  field  of  inquiry,  involving  a  discussion  of 
the  law  of  insanity  in  all  its  complicated  and  mys- 
terious phases,  are  objectionable  as  consuming  the 
time  of  the  court  and  tending  to  confuse  and  mis- 
lead the  minds  of  the  Jury.  Dejarnette  v.  Com.  76 
Va.8e7. 

And  a  medical  expert  in  a  will  contest  upon  the 
ground  of  mental  Incapacity  cannot  be  asked  If 
rational  conduct  and  coherent  conversations  are 
not  the  best  evidence  of  the  existence  of  a  lucid  in- 
terval, especially  If  such  conduct  and  conversa- 
tions relate  to  the  subject  of  a  delusion ;  he  should 
be  asked  whether  a  given  state  of  facts  tends  to 
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prove  delusion  or  Insanity,  i  Kush  v.  Megee,  86 
Ind.  09. 

So,  evidence  of  an  expert  witness  in  a  criminal 
prosecution  that  a  man  suffering  from  delirium 
tremens  has  no  more  control  over  his  actions  in 
that  respect  than  a  man  suffering  from  delirium 
produced  through  any  other  cause,  but  that  he  still 
is  sane,  is  inadmissible  as  directly  opposed  to  the 
established  legal  rule  upon  the  question.  French 
V.  State,  98  Wis.  885. 

But  evidence  of  a  medical  expert  in  an  action 
upon  a  life  insurance  policy  conditioned  to  be  in- 
valid in  case  of  death  resulting  from  intentional  in- 
juries where  the  insured  was  killed  by  a  person  al- 
leged to  be  insane,  that  Insanity  is  the  result  of  a 
diseased  mind,  and  that  an  Insane  person  may  have 
no  power  to  resist  an  insane  impulse  although  be 
knows  it  Is  wrong,  and  that  he  will  sometimes  hide 
and  conceal  the  evidence  of  his  crime  with  more 
particularity  and  ingenuity  than  a  sane  person 
would  use,  offers  no  ground  for  a  reversal  because 
it  contradicts  the  rule  of  insanity  established  by 
the  supreme  court  of  the  state,  as  the  witness  testi- 
fies In  the  abstract  to  a  certain  phase  or  kind  of  in- 
sanity, and  his  evidence  is  not  addressed  to  the 
mental  condition  of  the  person  whose  sanity  is  in 
question.  Marceau  v.  Travelers*  Ins.  Co.  101  CaL 
838. 

And  the  admission  in  evidence  in  a  will  contest 
of  a  statement  by  a  medical  expert  that  the  fact 
that  a  testatrix  told  those  around  her  she  wanted 
to  get  someone  to  make  a  will  would  be  evidence 
of  delirium,  is  harmless  error  as  it  is  common 
knowledge  that  the  condition  referred  to  is  not 
evidence  of  delirium  but  of  its  absence.  McHugfa 
V.  Fitzgerald,  108  Mich,  21. 

e.  QnmiiAyns  of  fact  for  the  jury. 

Inferences  from  facts  proved  are  to  be  drawn 
and  found  by  the  jury,  and  cannot  be  proved  as 
facts  by  the  opinions  of  witnesses.  People  v.  Bar- 
ber, 115  N.  Y.  475. 

Thus,  inferences  to  be  derived  from  general  pecu- 
lanties  in  the  manner,  speech,  behavior,  and  letters 
of  an  alleged  lunatic  on  the  question  of  insanity 
should  be  drawn  by  the  jury  themselves,  and  not 
from  the  opinions  formed  by  medical  witnesses. 
Morrison  v.  Macillne,  S4  Scotch  Sess.  Cas.  625. 

So,  it  is  not  for  an  expert  witness  to  testify  in  a 
criminal  action  whether  particular  conduct  not  in 
itself  irrational  is  prompted  by  an  insane  delusion. 
State  V.  Scott,  41  Minn.  865. 

Nor  can  he  state  whether  in  his  opinion  the  ac- 
cused was  competent  to  apply  the  rules  of  riirhtand 
wrong  to  any  state  of  circumstances  oonoeming 
which  he  was  under  high  excitement  or  the  influ- 
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quite  unusual  to  an  ordinary  individual  on 
such  a  trial,  and  under  these  circumstances  the 
evidence  as  to  whether  or  not  he  was  then  in- 
tentionally trying  to  play  a  part  or  simulate 
insanity  was  admitted,  and  this  question  was 
put  to  witness  after  the  hypothetical  question 
stated  in  other  bills  had  been  answered  by 
him.''  From  this  explanation  it  appears  that 
the  appellant  entered  this  field  of  evidence 
by  offering  testimony  of  his  manner  and 
appearance  and  demeanor  during  the  trial,  as 
evidence  of  insanity  at  that  time.  Unques- 
tionably, the  state  could  follow  him,  and  in- 
troduce evidence  as  to  this  same  matter.  It 
was  evidently  the  purpose  of  the  appellant, 
when  introducing  this  evidence,  to  convince 
the  jury  that,  as  he  was  then  insane,  the 
probability  was  that  he  was  insane  at  the  time 
of^he  homicide.  The  court  was  clearly  right 
in  admitting  this  testimony. 


The  hypothetical  question  was  also  submit- 
ted to  this  witness,  and  he  answered  that,  in 
his  opinion,  the  defendant  was  sane  on  the 
24th  day  of  July,  1896.  The  objections  here 
raised  are  the  same  as  those  presented  with 
reference  to  the  hypothetical  question  submit- 
ted to  Dr.  Wooten,  and  treated  in  this  opinion 
above,  and  therefore  we  will  not  go  over  this 
discussion  again. 

It  appears  f  rdm  a  bill  of  exceptions  that,  at 
the  request  of  appellant,  Dr:  Wooten  and 
others  went  to  the  jail,  and  took  the  dimen- 
sions of  the  skull  of  the  defendant,  and,  while 
there,  examined  the  defendant,  talked  to  him, 
looked  at  him,  and  observed  him.  The  state 
proved  by  Dr.  Wooten  that  it  was  his  opinion 
that  defendant  was  sane  at  that  time.  This 
bill  of  exceptions  refers  us  to  the  statement  of 
facts.  When  we  consult  the  statement  of 
facts,  we  are  clearly  of  the  opinion  that  thq 


ence  of  an  unoontrollabie  Impulse.    Com.  v.  Rioh, 
U  Gray,  886. 

And  refusal  to  ask  a,  nonexpert  witness  in  a 
criminal  prosecutloD  in  which  the  question  of  in- 
sanity is  involved  whether  the  accused  could  con- 
trol his  appetite  for  intoxioatinff  liquor,  is  not  er- 
ror.   Goodwin  v.  State,  96  Ind.  6G0. 

So,  the  question  whether  a  chanffe  In  a  testator^s 
life  purpose  to  provide  for  a  sister,  occarriner  upon 
his  deathbed  and  without  apparent  motive  and 
reason,  and  unexplained.  Indicates  any  cbancre  in 
bis  intellect,  is  not  one  for  the  opinion  of  an  expert. 
Be  Nel8(fb,  89  Minn.  SOI. 

And  the  admission  of  evidence  of  a  physician  in 
a  will  contest  that  it  Is  the  duty  of  a  physician 
when  called  upon  to  treat  a  patient  to  examine 
into  his  mental  condition  is  erroneous,  the  material 
question  being  wbat  examination  was  in  fact  made, 
and  it  being  for  the  Jury  to  determine  the  weight 
to  be  given  to  the  testimony  of  tbe  physician. 
Maynard  v.  Vinton,  GO  Mich.  189, 60  Am.  Rep.  276- 

And  medicaliWltnesses  in  an  action  for  a  personal 
Injury  to  an  employee  against  his  employer,  who  is 
alleged  to  have  been  an  epileptic  to  the  knowledge 
of  his  employer,  who  was  injured  from  being  re- 
quired by  such  employer  to  work  in  a  dangerous 
place,  who.  had  testified  that  unconsciousness  on 
the  part  of  the  epileptic  that  he  was  subject  to 
epUepsy  was  one  of  the  ordinary  symptoms,  and 
fully  described  all  of  the  characteristics  and  symp- 
toms of  the  disease  to  the  extent  that  the  plaintiff 
was  affected  by  it,  and  to  circumstances  showing 
his  condition  developed  by  their  examination,  can- 
not be  asked  whether  he  would  be  likely  to  under- 
stand that  he  had  epilepsy,  as  it  would  be  in  effect 
asking  for  the  plain tifi^s  assertion  that  he  did  not 
know  it,  which  is  a  question  of  fact  for  the  Jury. 
Crowley  v.  Appleton,  148  Mass.  98. 

But  the  opinion  of  an  expert  witness  as  to  whether 
the  person  whose  sanity  is  in  question  knows  moral 
good  from  evil  and  right  from  wrong  is  not  ob- 
jectionable as  calling  for  the  opinion  of  a  witness 
as'to  the  moral  insanity  of  such  person.  State  v. 
Leehman,  2  S.  D.  171. 

And  a  medical  expert  may  give  his  opinion  aa  to 
tbe  mental  condition  of  a  grantor  in  an  action  in- 
volving bis  capacity  to  execute  a  deed  with  regard 
to  his  usual  and  ordinary  capacity  for  doing  busi- 
ness.   Poole  V.  Dean,  152  Mass.  689. 

And  an  expert  witness  In  an  action  Involving  the 
capacity  of  a  person  to  make  a  gift  may  give  his 
opinion  as  to  such  person^s  capacity  to  dispose  of 
and  manage  property  to  tbe  value  of  several  hun- 
dred dollars  In  one  transaction.  Melendy  v.  Spauld- 
ing,  M  Vt.  617. 

So,  it  is  proper  in  a  prosecution  for  himicide  In 
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which  insanity  is  interposed  as  a  defense  to  ask 
a  medical  expert  if  there  is  any  known  form  of  in- 
sanity where  the  mind  at  fits  comes,  and  then  there 
is  a  blank,  and  it  goes,  as  it  calls  for  a  fact,  and  is 
not  of  a  nature  which  makes  hypothesis  necessary. 
People  V.  Osmond,  188  N.  Y.  80. 

And  a  question  addressed  to  a  family  physician 
in  an  action  upon  an  insurance  policy  where  the 
insured  bad  committed  suicide,  what  effect,  if  any, 
he  would  .say,  from  his  experience  and  reading 
and  from  his  acquaintance  with  her  mental  condi- 
tion, the  disease  of  melancholia  would  have  upon 
her  as  to  her  power  to  control  her  actions  or  to  re- 
sist any  impulse  with  which  she  might  be  seized, 
and  hifl  answer  that  the  impulse  and  will  in  a  ma- 
jority of  cases  becomes ,  uncontrollable,  and  that 
he  thought  that  the  impulse  was  uncontrollable  in 
this  case,  is  admissible  in  evidence.  Koenig  v. 
Globe  Mut.  L.  Ins.  Go.  10  Hun,  668. 

In  Koenig  v.  Globe  Mut.  L.  Ins.  Ck>.  10  Hun,  568i 
Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co.  56  N.  Y.  169, 14 
Am.  Rep.  216,  In  note  to  Brown  v.  Mitchell  (Tex.)  86 
L.  K.  A.  64,  was  distinguished  upon  the  ground  that 
in  the  case  at  bar  the  question  was  not  based  on 
any  supposed  fact,  but  upon  the  actual  knowledge 
of  the  witness,  who  was  the  family  physician  of 
the  deceased,  and  that  it  did  call  for  a  fact  partic- 
ularly within  the  knowledge  of  an  expert,— that  is* 
the  effect  of  a  certain  disease  upon  the  power  to 
control  actions  and  resist  impulses. 

So,  any,  expression  of  opinion  by  a  medical  ex- 
pert which  will  aid  the  Jury  on  the  question  of 
soundness  of  mind  necessarily  involves  the  consid- 
eration of  questions  which  are  similar  to  that  in 
issue,  but  that  alone  does  not  render  the  evidence 
incompetent  if  the  witness  is  not  permitted  to  ex- 
press opinions  upon  the  evidence,  and  if  tbe  ques- 
tions are  so  framed  as  to  confine  him  to  a  state- 
ment of  his  conclusions  as  an  expert,  and  not  to 
submit  to  him  the  precise  issue  which  is  presented 
to  the  Jury.    Poole  v.  Dean,  152  Mass.  689. 

An  opinion  as  to  the  sanity  or  insanity  of  an- 
other may  not  be  given  upon  a  point  which  it  is  the 
duty  of  the  Jury  to  determine.  And  the  distinc- 
tion between  opinions  which  may  or  may  not  be 
given  lies  in  permitting  opinions  as  to  wbat  capac- 
ity is  as  a  question  of  fact,  and  rejecting  opinions 
as  to  what  is  legal  capacity  as  a  question  of  law  or 
mixed  law  and  fact.  Hamrick  v.  State,  Hamrlck, 
184  Ind.  324. 

f .  The  question  at  issue. 

See  Brown  v.  Mlt.cbell  and  note.  Right  of  witness 
to  (five  an  opinion  on  the  exact  issue  to  be  tried  in 
respect  to  sanity  or  mentml  capacity,  86  L.  EL  A.  64. 
And  see  Hall  v.  Perry,  87  Me.  669,  supra.  Hi. 
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observations  of  defeDdant  by  Wooten  were 
amply  suflScient  to  warrant  hina  in  giving  an 
opinion,  and  there  was  no  error  in  admitting 
his  testimony.  Another  bill  of  exceptions  was 
reserved  to  the  testimony  of  Dr.  Wooten  as  an 
expert  as  to  the  sanity  of  the  defendant,  but 
when  considered  in  the  light  of  the  explana- 
tion of  the  trial  judge,  it  presents  no  error 
whatever. 

Jack  Hughes  was  placed  oh  the  stand  for 
the  state,  by  whom  it  was  shown  that  he  had 
noticed  the  fact  that  the  defendant  had  struck 
his  head  against  the  window  frame  the  day  be- 
fore, as  he  passed  through  the  window,  and 
that  it  was  the  only  time  the  defendant  had 
done  so  in  the  many  times  he  had  passed 
through  said  window  during  the  trial.  It  ap- 
pears that  defendant  had  offered  in  evidence 
the  appearance  of  himself  during  the  trial,  his 
manner  of  coming  in  and  going  out  of  the 


court  room,  etc.,  as  shown  by  the  statement 
of  facts.  This  presents  the  same  question  that 
we  have  discussed  above  in  relation  to  the  de> 
fendant  simulating  insanity.  We  find  no  error 
in  this  matter. 

After  proving  by  Dr.  Smoot  that  be  was 
fifty  years  of  age.  a  minister  of  the  gospel,  and, 
as  such,  serving  the  Presbyterian  Church  in 
the  ciU^  of  Austin  for  twenty  years,  and  that 
he  had  read  some  authors  on  moral  and  intel- 
lectual science,  but  nothing  on  insanity  or 
medical  jurisprudence,  the  appellant  proposed 
to  prove  by  him  that,  in  his  opinion,  the  de- 
fendant was  insane' on  the  24th  of  July,  1896, 
the  day  the  offense  is  alleged  to  have 
been  committed;  and  the  state  objected,  be- 
cause Dr.  Smoot  was  not  an  expert.  The 
court  refused  to  permit  the  witness  to  tes- 
tify on  this  phase  of  the  case,  and  we  think 
the  ruling  was  correct.    This  witness  was  of- 


IX.  Cross-examination:  contradiction^  redirect  ex- 
amination. 

Ad  expert  witness  upon  an  issae  of  mental 
eoundueas,  who  has  expressed  an  opinloo  based 
upon  facts  assumed  by  the  party  calling  him  to 
have  been  proved,  or  upon  a  hypothetical  case  put 
by  such  party,  may  be  cross-examined  by  takinir 
his  opinion  based  on  any  other  state  of  facts  as- 
sumed by  the  cross-examiner  to  have  t)een  proved 
upon  a  hypothetical  case.  Davis  v.  State,  85  Ind. 
496,  9  Am.  Rep.  760;  Grubb  v.  State,  117  Ind.  277; 
People  V.  Lake,  12  N.  Y.  358. 

And  the  proponents  of  a  will  are  not  confined  to 
the  use  of  the  same  hypothetical  questions  which 
the  contestants  had  used,  as  the  proponents  miffht 
judire  that  some  of  the  facts  included  in  such  ques- 
tions used  by  tbe  contestants  would  not  be  found 
by  the  jury.    Poster  v.  Dickerson,  64  Vt.  233. 

But  error  in  refuslnar  to  permit  the  defense  in  a 
orlmlual  prosecution  to  examine  an  expert  wit- 
ness on  the  question  of  sanity  or  insanity  intro- 
duced by  the  prosecution,  and  who  had  given  an 
opinion  based  upon  facts  assumed  by  the  party  in- 
troducing iiim  by  taking  his  opinion  based  on  an- 
other set  of  facts  assumed  by  the  defense  to  have 
been  proved.  Is  cured  where  the  defense  calls  the 
same  witness  on  its  behalf,  and  examines  him 
fully  as  to  matters  which  would  have  been  elicited 
by  the  questions  put  on  cross-examination.  Grubb 
V.  State,  117  Ind.  277. 

So,  expert  witnesses  on  the  question  of  insanity 
maybe  cross-examined  on  purely  imaginary  and 
abstract  questions  assuming  facts  and  theories 
which  have  or  have  not  foundation  in  the  evidence. 
The  allowance  of  such  questions  rests  within  the 
sound  discretion  of  the  court.  Bever  v.  Spadgler, 
98  Iowa,  576;  People  v.  Augsbury.  97  N.  Y.  501. 

And  a  witness  who  has  testified  as  an  expert,  on 
behalf  of  the  accused  In  a  prosecution  for  homi- 
cide, as  to  his  mental  condition,  may  be  asked  on 
cross-examination  if  from  his  experience  and  con- 
versations with  hiin  he  thinks  the  accused  killed 
the  man  because  he  threatened  his  life.  Davis  v. 
United  States,  165  CJ.  8.  373,  41 L.  ed.  750. 

So,  It  is  proper  upon  cross-examination  In  a  pro- 
ceeding in  the  nature  of  a  writ  de  lunatico  inquir' 
endo  to  show  that  an  expert  witness  testltylng 
against  tbe  alleged  lunatic.  In  order  to  qualify 
himself  as  a  witness,  obtained  admission  to  her 
bouse  by  fraudulent  means  without  the  consent 
and  against  the  will  of  those  present  and  in  the  ab- 
sence of  her  attending  physician.  Be  Mason,  60 
Hun,  46. 

And  a  medical  expert  who  has  been  examined  in 
support  of  another  witness  who  had  had  a  paralytic 
attack,  and  testified  that  he  knew  her  well  and  bad 
seen  her  about  fifteen  months  subsequent  to  such 
89  L.  R.  A. 


attack,  and  that  he  could  then  discover  no  impair- 
ment of  her  faculties,  may  be  asked  on  cross-ex- 
amination If  paralysis  did  not  have  a  tendency  to 
Impair  the  mind  of  old  persons,  where  the  evidence 
of  such  person  was  in  direct  conflict  with  the  testi- 
mony of  a  witness  upon  the  other  side.  Lord  v. 
Beard,  79  N.  C.  6. 

And  where  it  appears  in  a  prosecution  for  homi- 
cide that  an  expert  witness  had  examined  tbe  de- 
fendant for  tbe  people  while  in  Jail  awaiting  trial 
upon  a  previous  charge,  and  evidence  of  the  for- 
mer trial  and  conviction  were  introduced  into  and 
made  a  part  of  the  hypothetical  question  asked 
him.  Intended  to  array  the  facts  for  tbe  opinion  of 
the  defendant's  insanity,  it  is  not  Incompetent  to 
elicit  upon  his  cross-examination  tbe  facts  atmut 
such  previous  examination.  People  v.  Hoch,  160 
N.  Y.  291. 

So,  after  expert  witnesses  in  a  criminal  prosecu- 
tion in  which  insanity  is  alleged  as  a  defense  have 
given  their  opinions  on  the  direct  examination,  in- 
quiries may  be  put  to  them  on  cross-examination 
tending  to  test  their  skill  and  capacity  and  the  cor- 
rectness of  their  conclusions,  and  they  may  be 
asked  whether  certain  facts  already  sworn  to  did 
not  furnish  evidence  of  Insanity.  People  v.  LakCf 
12  N.  Y.  858:  Lake  v.  People,  1  Park.  Grim.  Rep.  496. 

And  a  medical  expert  called  by  the  defendant  in 
a  prosecution  for  murder  In  which  insanity  is  re- 
lied upon  as  a  defense  may  be  asked  on  cross-ex- 
amination, for  the  purpose  of  testing  his  compe- 
tency, as  to  whether  or  not  certain  hypothetical 
facts  would  indicate  insanity.  People  v.  Sutton, 
73  Cal.  243. 

And  a  physician  called  as  a  witness  in  a  trial  for 
murder  in  which  insanity  is  interposed  as  a  defense, 
who  has  stated  on  direct  examination  that  in  his 
opinion  the  person  was  Insane,  may  be  asked  on 
cross-examination,  in  order  to  test  tbe  accuracy 
and  value  of  his  opinion,  whether  In  his  opinion 
the  accused  knew  right  from  wrong  and  that  it 
would  be  wrong  for  him  to  commit  the  crime  In 
question.  Glark  v.  State,  12  Ohio,  488,  40  Am.  Dec. 
481. 

So.  a  witness  In  a  criminal  prosecution  who  had 
testified  to  certain  events  in  the  history  of  the  per- 
son having  a  tendency  to  bring  on  a  diseased  con- 
dition of  the  brain  may  be  asked  by  the  state  on 
cross-examination  what  would  be  the  elfect  in  his 
opinion  of  the  injuries  described,  both  as  a  means 
of  testing  his  capacity  and  for  the  purpose  of  elicit- 
ing further  facts.    State  v.  Keddick,  7  Kan.  148. 

But  refusal  to  permit  a  medical  expert  on  the 
question  of  sanity  or  insanity  to  be  asked  whether 
he  had  ever  examined  a  designated  person  for  the 
purpose  of  showing  that  the  same  symptoms  existed 
in  the  case  of  such  person,  and  that  he  had  been 
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f ered  as  an  expert  when  in  fact  he  was  not  an 
expert.  It  was  not  proposed  to  prove  his  opin- 
ion as  to  whether  defendant  was  sane  or  insane 
from  what  he  knew  of  the  defendant,  his  asso- 
ciations with  him,  etc.,  but  simply  to  obtain 
his  opinion  as  an  expert. 

We  are  not  informed  of  any  case  holding 
that  because  a  prisoner  is  in  jail,  unwarned, 
therefore  his  conduct  cannot  be  observed,  so 
that  the  expert  can  give  an  opinion  as  to  his 
sanity.  It  would  be  a  remarkable  case,  indeed, 
in  which  the  accused,  if  iosaneL,  would  simu- 
late sanity.  We  cannot  comprehend  how  the 
fact  that  he  was  in  jail  could  affect  his  con- 
duct in  this  particular  in  any  manner,  and 
therefore  the  ruling  off  the  court  in  regard  to 
the  testimony  of  Dr.  M.  M.  Smith  was  correct. 
See  Adatm  v.  State,  84  Tex.  Cnm,  Rep.  470. 

The  matters  contained  in  the  Ml  of  excep- 
tions in  reference  to  the  testimony  of  Dr.  Good- 


all  Wooten  have  been  disposed  of  in  treating 
of  the  bill  of  exceptions  relating  to  the  testi- 
mony of  Dr.  Wooten,  hereinbefore  discussed. 
The  objection  to  the  testimony  of  R.  E. 
White,  sheriff,  is  not  well  taken.  He  had 
warned  the  defendant,  and  after  being  warned, 
anything  that  the  defendant  stated  to  him  was 
admissible,  and  he  had  a  right  to  eive  his 
opinion  as  to  the  sanity  of  the  defendant 
Having  stated  detailed  conversations,  facts, 
acts,  and  his  observations  of  the  defendant,  he 
was  qualified  to  give  an  opinion.  In  addition 
to  this,  we  will  not  be  forced  to  peruse  th^ 
statement  of  facts  in  order  to  ascertain  whether 
the  witness  qualified  himself  or  not.  As  be- 
fore stated,  it  is  the  duty  of  counsel  for  appel- 
lant to  set  forth  the  facts  in  the  bill  of  excep- 
tions. But,  to  satisfy  ourselves  that  the 
learned  judge  acted  properly,  we  have  exam- 
ined the  testimony  of  this  witness  in  the  siate- 


flent  to  an  asylum  upon  a  dcctoi^s  oertiflcate,  can- 
not be  held  erroneous  where  there  was  no  offer  to 
«bow  that  be  had  been  sent  to  the  a»ylum  upon  the 
«ame  indications  existing  in  tbe'oane  on  trial  and 
upon  those  alone,  or  that  the  witness  observed  or 
knew  of  any  such  symptoms  in  'Suob  case;  in 
-order  to  render  the  question  competent  on  cross- 
•examination  as  a  basis  of  Impeachment  it  should 
have  appeared  from  the  offer  that  tbe  witness  made 
A  certificate  or  statement  in  another  case  contra- 
dictory to  or  inconsistent  with  bis  testimony  on  the 
trial.    People  v.  Youngs,  151 N.  Y.  210. 

So,  expert  witnesses  in  a  prosecution  for  homi- 
cide cannot  be  asked  hypothetical  questions  upon 
-cross* examination  upon  the  question  of  the  sanity 
of  the  accused  where  the  hypothesis  is  wholly  un- 
supported by  evidence.  Kearney  v.  State.  68  Miss. 
288:  State  v.  Hanley,  34  Minn.  43a  But  see  Sever  v. 
Spanirler,  S8  Towa,  (Sfi;  People  v.  Augsbury,  97  N. 
Y.  sot,  tupra. 

And  it  is  improper  in  the  examination  of  an  ex- 
pert witness  who  has  testified  in  a  will  contest  to 
the  mental  incapacity  of  the  testator,  to  select  a 
few  facts  which  tend  naturally  to  show  competency 
4ind  sanity  and  ask  him  whether  they  change  bis 
opinion.  All  the  facts  bearing  upon  the  question 
jSbould  be  ineluded.    Prentls  v.  Bates,  88  Mich.  607. 

And  an  expert  witness  in  a  proceeding  to  set 
4»lde  a  deed,  whose  testimony  on  direct  examina- 
tion was  confined  to  a  contradiction  of  the  theory 
of  another  expert  witness  called  by  the  other  stde« 
•cannot  beasked  on  cross-examination  a  hypotheti- 
cal question  in  all  respects  similar  to  the  questiong 
propounded  by  the  cross-examination  to  his  own 
witnesses.    Grldley  v.  Boggs,  62  Cal.  190. 

So,  an  expert  witness  on  insanity  called  by  the 
prosecution  on  a  trial  for  murder,  who  had  exam- 
ined the  prisoner,  cannot  be  asked  on  cross-exam- 
ination why  and  for  what  purpose  he  made  the  ex. 
aminatloo.    Hall  v.  Ck>m.  22  W.  X.  C.  26. 

And  refusal  to  permit  an  expert  vrltness  in  a 
criminal  prosecution,  who  has  declared  his  opiolou 
that  the  defendant  at  the  time  of  the  criminal  act 
was  suffering  from  recurrent  Insanity,  to  state 
whether  he  could  give  any  Illustration  of  recurrent 
insanity  which  had  come  within  his  own  personal 
experience,  is  not  reversible  error.  Leache  v. 
State,  22  Tex.  App.  279,  68  Am.  Rep.  688. 

And  a  statement  of  his  opinion,  made  by  a  medl- 
•cal  expert  in  a  criminal  prosecution,  as  to  the  men- 
tal  condition  of  the  accused,  at  the  Instance  of  the 
.attorney  general,  which  is  placed  in  the  hands  of 
the  prisoner's  counsel  by  the  attorney  general  for 
use  in  framing  questions  on  cross-eicamlnation, 
will  not  be  permitted  to  be  put  in  evidence  against 
the  objection  of  the  attorney  general,— especially 
where  the  counsel  for  the  accused  acquiesces  in  and 
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avails  himself  of  the  offer  of  the  attorney  general 
by  using  it  in  cross-examination.  Com.  v.  Pome- 
roy,  117  Mass.  143. 

A  physician  Introduced  as  a  witness  by  the  com- 
monwealth in  a  prosecution  for  murder,  who  testi- 
fies as  an  expert  to  the  effect  that  in  his  opinion  the 
accused  was  sane  at  the  time  of  the  killing,  may  be 
contradicted  by  the  accused,  however,  after  laying 
the  proper  foundation,  by  showing  that  a  month 
after  the  killing  he  expressed  his  opinion  that  the 
accused  was  Insane  when  he  did  it.  Montgomery 
V.  Com.  88  Ky.  609. 

But  a  medical  book  stated  by  an  expert  witness 
upon  the  question  of  sanity  or  insanity  to  be  an  au- 
thority cannot  be  read  in  evidence  for  the  purpose 
of  contradicting  the  evidence  of  an  expert  witness 
given  upon  cross-examination.  Macf arland's  Trial« 
8  Abb.  Pr.  N.  8.  67. 

So,  a  question  asked  an  expert  witness  upon  re- 
examination, in  a  will  contest  In  which  Insanity  ig 
alleged,  without  repeating,  and  which  does  not  in- 
clude the  hypothesis  stated  upon  the  direct  and 
cross-examination,  is  within  the  legitimate  lim- 
its of  re-examinatlon,  and  will  be  understood 
to  rest  upon  that  hypothesis,  where  carefully 
formed  hypothetical  questions  had  been  put  to  him 
and  these  without  being  repeated  In  terms  were 
subsequently  referred  to  as  a  basis  for  numerous 
additional  inquiries  bearing  upon  the  question 
during  the  direct  and  cross  examination.  Mo- 
Ginnis  v.  Kempscy,  27  Mich.  868. 

And  error  In  permitting  a  medical  expert  to  give 
his  opinion  In  a  criminal  prosecution  on  redirect 
examination  as  to  whether  the  accused  so  far  lost 
control  of  himself  as  to  commit  the  act  involuntar- 
ily, based  upon  his  acts  immediately  t)ef  ore  and  im- 
mediately after  the  act  and  what  he  said  immedi- 
ately after,  will  be  considered  as  immaterial  and 
without  prejudice  where  the  facts  occurring  imme- 
diately before  and  Immediately  after  were  practi- 
cally uncontroverted  and  the  witness  had  several 
times  expressed  a  like  opinion  in  answering  hypo- 
thetlcalquestlons  upon  his  antecedent  examination. 
Jones  v.  People,  28  Colo.  276. 

The  opinion  of  an  expert  witness  that  from  the 
facts  adduced  the  accused  was  sane,  produced  by 
the  people  In  rebuttal,  does  not  constitute  new 
matter  which  will  entitle  the  accused  to  the  priv- 
ilege of  calling  experts  for  the  purpose  of  procur- 
ing contrary  opinions.    People  v.  Hill,  116  Cal.  662. 

But  evidence  of  a  qualified  expert  in  a  prosecu- 
tlon  for  murder  in  which  Insanity  is  alleged,  as  to 
whether  alcohol  taken  internally  acts  upon  the 
brain  and  is  a  direct  brain  poison  and  Is  regarded 
as  a  cause  of  insanity,  offered  by  the  defense  on  re- 
direct examination,  is  not  objectionable  as  a  reopen- 
ing of  the  case  where  the  prosecution  had  Intro- 
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ment  of  facts,  and  find  him  qualified  as  a  wit- 
ness. 

Objection  was  made  to  the  charge  of  the 
court.  We  think  the  charge  is  an  admirable 
one.  It  was  the  duty  of  the  court,  in  defining 
murder  in  the  first  degree  or  murder  upon  ex- 
press malice,  to  charge  the  jury:  *'Do  the 
facts  and  circumstances  in  this  case  show  such 
a  reckless  disregard  of  human  life  as  neces- 
sarily includes  a  formed  design  against  the  life 
of  the  person  slain?  If  they  do,  the  killing,  if 
it  amounts  to  murder,  would  be  upon  express 
malice."  This  charge  is  amply  supported  by 
a[  number  of  authorities.  If  sane,  it  would  tie 
almost  morally  impossible  for  the  homicide 
to  be  committed,  under  the  circumstances  in 
this  case  (the  prisoner  having  slain  his  own 
wife  and  two  little  children),  without  it  being 
upon  express  malice.  This  homicide,  with  its 
attending  circumstances,  evinces  a  reckless  dis- 


regard of  human  life,  which  is  the  conclusive 
evidence  of  express  malice.  There  was  no 
passion  attending  this  homicide,  and  the  de- 
fendant's mind  was  in  the  same  condition  when 
he  killed  his  wife  as  it  was  when  be  killed  the 
two  little  children.  We  are  of  opinion  that 
the  charge  is  eminently  correct  when  viewed 
as  a  whole. 

A  number  of  methods,  modes,  and  instru- 
ments were  alleged  to  have  been  used  in  the 
perpetration  of  the  crime.  The  indictment  al- 
leges that  it  was  "bv  then  and  there  striking,, 
beating,  and  woundmg  the  said  Anna  M.  Burt 
upon  her  head  and  face,  with  a  hatchet  and 
some  heavy  instrument,  a  better  description  of 
which  the  grand  jurors  are  unable  to  give,, 
thereby  fracturing  the  skull  and  the  bones  of 
the  face  of  the  said  Anna  M.  Burt,  and  by 
then  and  there  tying  tightly  around  the  throat 
and  neck  of  said  Anna  M.  Burt  a  handkerchief. 


duced  evidence  tending  to  show,  and  tbe  opinions  1 
of  witnesses  to  the  effect,  that  ail  the  conduct  and 
conditions  shown  by  the  defense  to  establish  insan- 
ity might  be  attributed  to  intoxication  rather  than 
insanity,  the  purpose  being  to  disprove  the  theory 
of  the  prosecution.    People  V.  Strait.,  154  N.  T.  166. 

X.  WHght. 

a.  Oentralty. 

Scientific  evidence  is  not  necessarily  required  to 
satisfy  a  Jury  of  the  insanity  of  a  person  accused  of 
crime;  it  is  sufficient  if  the  evidence  of  facts  was 
such  as  to  indicate  an  insane  state  of  mind.  Reg.  v. 
Dart.  14  Cox,  C.  C.  143;  People  v.  Finley,  88  Mich. 

4ae. 

And  there  is  nothing  in  the  nature  of  inquiries 
concerning  mental  capacity  in  will  contests  which 
requires  Juries  to  be  informed  as  of  neceesity,  by 
other  than  ordinary  witnesses,  as  in  case  of 
natural  decay  from  age  or  weakness.  Beaubien  v. 
Clootte,  12  Mich.  4fi9. 

So,  while  the  opinions  of  medical  experts  upon  an 
issue  of  sanity  or  insanity  should  be  considered  by 
the  jury  in  connection  with  aU  the  other  evidence 
In  the  case,  they  are  not  bound  to  act  upon  them 
to  the  exclusion  of  the  other  testimony.  Guetig  v. 
State,  66  Ind.  94, 32  Am.  Rep.  99. 

When  permitted  to  testify  they  stand  substan- 
tially on  the  same  footing  as  any  other  witness  as 
to  credibiiity.    Eggers  v.  Eggers,  67  Ind.  46L 

Thus,  the  opinions  of  medical  men  as  to  sanity  or 
insanity  are  not  conclusive  in  a  criminal  prosecu- 
tion, but  are  to  be  weighed  by  the  jury  as  other  testi- 
mony. McAllister  v.  State,  17  Ala.  434. 62  Am.  Dec. 
180;  Williams  v.  State,  60  Ark.  611;  Choice  v.  State, 
81  Ga.  424;  Guetig  v.  State,  66  Ind.  94, 82  Am.  Rep.  99. 

Though  such  testimony  is  all  on  one  side.  Wil- 
liams V.  State,  50  Ark.  611. 

And  if  the  whole  evidence  does  not  satisfy  their 
minds  that  insanity  existed  at  the  time  the  act  was 
done,  they  should  convict  the  prisoner  although 
the  medical  witnesses  were  of  the  opinion  that  he 
was  insane.  McAllister  v.  State,  17  Ala.  434,  62  Am. 
Dec.  180. 

But  expert  evidence  is  intended  to  aid  the  jury  in 
coming  to  a  correct  conclusion,  and  when  the  ex- 
perience, honesty,  and  impartiality  of  the  witness 
is  undoubted,  it  is  entitled  to  great  weight.  Choice 
V.  State,  31  Ga.  424. 

So,  the  opinions  of  medical  experts  are  not  con- 
clusive in  a  will  contest  on  the  ground  of  mental 
incapacity,  but  must  be  weighed  as  any  other  evi- 
dence. Chandler  v.  Barrett,  21  La.  Ann.  68,  90  Am. 
Deo.  701;  Re  Kiedalsch,  2  Connoly,  488. 

And  the  opinion  of  the  attending  physician  and 
nurse  of  a  testator  that  he  was  incompetent  to 
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make  a  will,  unaided  by  any  circumstances  ta 
show  that  when  his  attention  was  aroused  or  called 
to  the  subject  of  the  will  his  mind  did  not  run  In 
the  same  even  and  reasonable  channel,  is  not  con- 
clusive but  may  be  outweighed  by  circumstances- 
tending  to  show  his  competency.  Tompkins  v. 
Tompkins,  1  Bail.  L.  92, 19  Am.  Dec.  666. 

So,  the  court  will  not  be  controlled  by  the  opin- 
ions of  experts  in  passing  upon  the  question  of 
mental  capacity  in  an  action  for  interdiction,  but 
will  give  them  a  respectful  consideration,  and  also 
give  legitimate  weight  to  every  act  bearing  on  the 
issue,  and  form  its  decree  from  its  own  conclu- 
sions.    Francke  v.  His  Wife,  29  La.  Ann.  802. 

The  court  upon  an  inquisition  of  lunacy  does  not 
merely  consider  the  medical  evidence  to  ascertain 
whether  the  irregularities  and  defects  do  or  do  not 
amount  to  insanity,  but  is  governed  by  a  regard  ta 
the  well  being  and  happiness  of  the  alleged  luna- 
tic and  the  condition  and  security  of  his  property. 
B<;Hoblyn,)»L.T.806. 

And  the  opinion  of  medical  men  who  gave  certifi- 
cates upon  which  a  party  to  a  contract  was  con- 
fined as  an  Insane  person  at  or  about  the  time  of  the 
making  of  the  contract  is  evidence  only  upon  the 
question  of  his  insanity  at  that  time,  but  is  not  con- 
clusive, and  the  jury  must  judge  of  the  grounds 
upon  which  such  opinion  is  formed.  Lovatc  v. 
Tribe,  3  Fost.  &  F.  9. 

It  is  within  the  province  of  the  jury  in  an  action 
involving  the  question  of  sanity  or  insanity  to  re- 
ject each  and  every  opinion  uttered  by  experts. 
People  V.  Barberi,  47  N.  Y.  Supp.  168. 

The  opinions  of  professional  men  on  tbe  question' 
of  sanity  or  insanity,  however,  are  frequently  en- 
titled to  great  weight.  Com.  v.  Rogers,  7  Met.  G00« 
41  Am.  Dec. 468;  Pannell  v.  Com.  86  Pa.  260;  Choice 
V.  State,  81  Ga.  481;  Nicholas  v.  Kershner,  20  W.Ya. 
261. 

Particularly  where  they  had  special  opportunities 
for  observation.  Cheatham  v.  Hatcher,  30  Gratt. 
66,  82  Am.  Rep.  660;  Montague  v.  Allan,  78  Ya.  SKB^ 
49  Am.  Rep.  884. 

Or  where  they  attended  him  and  were  with  bim 
constantly  during  the  time  the  weakness  of  mind 
was  charged.    Jarrett  v.  Jarrett,  11 W.  Va.  864. 

And  the  opinion  of  the  court  as  to  the  mental 
capacity  of  a  party  alleged  to  be  incapable  of  con- 
tracting a  marriage  by  reason  of  insanity  should 
be  formed  from  the  testimony  of  witnesses 
who  have  long  been  acquainted  with  him,  and 
that  of  medical  experts,  in  preference  to  any  per- 
sonal examination.   Thayer  v.  Thayer,  9  R.  L  877- 

And  the  court  in  a  habeas  corpus  proceeding  to- 
discharge  a  person  from  an  asylum  will  not  reject 
as  erroneous  the  uncontradicted  opinions  of  un- 
prejudiced experts  of  high  standing  that  the  party- 
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hereby  straDglin^  and  sufFocating  the  said 
ADoa  M.  Burt,  and  by  then  and  there  wrapping 
around  the  head  and  body  of  said  Anna  M. 
Burt  a  blanket,  and  securely  tying  the  same 
thereon  with  rope,  and  then  and  there  throw- 
ing said  Anna  M.  Burt  so  wrapped  and  tied,  in 
a  cistern  partially  filled  with  water,  sufficient 
to  submerge  the  body  of  said  Anna  M.  Burt." 
This  indictment  is  correctly  drawn.  Where 
there  is  doubt  about  how  the  death  was  pro- 
duced, it  is  well  to  put  every  means  suggested 
by  proof  in  the  indictment;  and,  if  proof  be 
made  of  one  of  the  means,  it  is  unnecessary 
to  prove  them  all.  It  is  not  necessary  to  cite 
any  authority  to  sustain  this-proposition. 

If  there  was  any  error  in  the  charge  of  the 
court,  it  consists  in  the  fact  that  the  court  sub- 
mitted murder  in  the  second  degree  to  the  jury. 
We  believe  this  practice,  however,  to  be  correct, 
pnident,and  safe.  The  charge  upon  this  subject 


is  the  law,  not  obnoxious  to  anjr  objection. 
The  court  gave  the  usual  charge  in  regard  to 
the  burden  of  proof  applicable  to  a  case  in 
which  the  accused  relies  upon  insanity,  charg- 
ing that  the  burden  was  upon  the  accused  to 
show  his  insanity.  My  opinion  upon  this  sub- 
ject has  been  expressed,  an^  I  can  add  nothing 
to  what  I  have  said,  in  the  King  Case,  9  Tex. 
App.  515;  but  the  majority  of  this  court  hold 
that  the  charge  upon  this  subject  as  submitted 
to  the  jury  in  this  case  is  correct.  The  rule 
in  Texas  is  unbroken  in  support  of  the  charge 
as  given  in  this  case  upon  the  question  of  .in- 
sanity. If  the  burden  is  upon  the  defendant 
to  establish  insanity,  he  is  not  entitled  to  rea- 
sonable doubt  upon  this  proposition.  If  the 
burden  be  upon  the  state,  then  he  might  claim 
that  the  state  should  be  required  to  establish 
sanity  beyond  a  reasonable  doubt;  but,  being 
upon  him,  he  must  discharge  the  burden,  and 


is  insane  simply  because  of  Mb  inability  to  detect 
tbe  existence  of  mental  disorder.  Re  Sherman,  17 
H.I.8G6. 

But  the  evidence  of  a  medical  expert  called  by 
tbe  defendant  In  a  criminal  prosecution  will  not 
Justify  a  return  of  a  verdict  of  insanity  where  he 
gives  bis  opinion  tbat  the  defendant  was  in  a  meas- 
ure able  to  distiniruisb  right  from  wrong.  State 
V.  Kalb,  2  Oblo  Legal  ^ews,  804. 

And  a  will  will  not  be  refused  probate  on  the 
opinion  of  a  medical  expert  against  testamentary 
capacity  where  in  order  to  do  so  it  would  be  neces- 
sary to  find  as  a  fact  that  each  of  the  subscribing 
witnesses  had  committed  wilful  perjury.  Be  Lyd- 
dy,  4  N.  IT.  Supp.  468. 

So,  where  there  is  considerable  conflict  between 
the  opinions  of  expert  witnesses  on  the  question  of 
testamentary  capacity,  their  opinions  are  entitled 
to  but  little,  if  any,  weight.  Jamison  v.  Jamison,  8 
Houst.  (Del.)  106. 

And  where  there  is  a  disagreement  in  the  testi- 
mony of  expert  witnesses  In  a  prosecution  for 
homicide  on  the  question  of  the  sanity  of  the  ac- 
cused it  is  not  error  for  tbe  court  to  refuse  to 
chanre  that  tbe  opinions  of  those  who  had  not  had 
practical  experience  on  the  subject  should  be  disre- 
garded, where  nothing  is  said  to  the  Jury  calculated 
to  mislead  them.  People  v.  Montgomery,  13  Abb. 
Pr.  N.  8. 807. 

So,  in  Burgo  v.  State,  28  Neb.  68U,  it  was  said  by 
Maxwell,  J.,  that  in  his  opinion  ordinary  medical 
expert  testimony  in  regard  to  insanity,  particu- 
larly where  graduates  of  different  schools  of  medi- 
cine are  pitted  against  each  other,  is  of  the  most 
unreliable  character. 

But  an  instruction  in  a  will  contest  upon  the 
ground  of  mental  incapacity  of  the  testator,  that 
no  medical  experts  have  testified,  and  that  tbe  find- 
ing as  to  testamentary  capacity  must  be  based  upon 
the  testimony  of  neighbors  and  intimate  friends  of 
the  deceased,  is  erroneous  where  physicians  did  tes- 
tify as  to  the  testator's  mental  condition,  though 
their  opinions  were  conflicting.  Y anvalkenberg  v. 
Vanvalkenberg,  90  Ind.  483. 

So,  in  Kussell  v.  State,  53  Miss.  867,  it  was  said  that 
medicine  not  being  exact  science,  tbe  testimony  of 
a  medical  witness  on  the  question  of  sanity  or  in- 
sanity of  another  is  at  best  of  an  exceedingly  un- 
satisfactory  character,  and  is  often  as  much  calcu- 
lated to  mislead  as  to  guide  to  a  correct  conclusion. 

b.  As  affected  by  faeU  and  opportunity  to  observe. 

The  reliance  to  be  placed  upon  the  opinion  of  an 
expert  witness  on  a  question  of  sanity  or  insanity 
depends  upon  the  means  of  Judging  of  the  true 
mental  condition  of  the  person  and  the  facts  upon 
which  his  opinion  is  based.  People  v.  Lake,  2  Park. 
89  L.  R.  A. 


I  Grim.  Rep.  216:  Gray  v.  Union   Mut.  L.  Ins.  Co.  0- 
Blatchf .  142. 

The  most  Important  evidence  where  medical  ex- 
perts have  been  examined  on  an  issue  as  to  sound- 
ness of  mind  is  the  facts  to  which  they  depose  upoa 
which  their  opinions  are  based,  rather  than  the 
opinions  themselves.  Prinsep  v.  Dyce  Sombre,  10 
Moore,P.  C.C.232. 

The  opinion  of  a  medical  expert  upon  a  question 
of  mental  capacity  can  be  of  no  value  when  the 
facts  upon  which  it  is  predicated  are  not  established. 
First  Nat.  Bank  v.  Wirebach,  106  Pa.  37. 

And  an  opinion  of  an  expert  based  upon  an  hy- 
pothesis wholly  Incorrect  or  incorrect  in  its  ma- 
terial facts  to  such  an  extent  as  to  impair  the  value 
of  the  opinion  is  of  littie  or  no  weight.  Guetig  v.. 
State,  86  Ind.  94,  82  Am.  Rep.  00. 

Medical  evidence  on  the  question  of  insanity 
should  be  received  with  the  utmost  caution  and 
like  opinions  of  neighbors  and  acquaintances 
should  be  regarded  as  of  little  weight  If  not  well 
sustained  by  reasons  and  facts  that  admit  of  no 
misconstruction,  and  supported  by  authority  of  ac- 
knowledged credit.  Clark  v.  State,  12  Ohio,  483,  40* 
Am.  Dec.  481. 

Thus  the  fact  that  a  person  is  unable  to  discrimi- 
nate between  right  and  wrong  is  best' ascertained, 
not  by  any  medical  theory,  but  by  the  acts  of  the 
individual  himself.  United  States  v.  Shults,  6  Mc- 
Lean, 121. 

And  acts  and  conduct  of  a  person  accused  of 
crlmeshowingconclusively  tbat  he  had  sufficient 
reason  to  contemplate  the  act  he  did  and  its  conse-- 
quences  at  the  time  he  did  it  arc  of  more  value  as 
evidence  on  the  question  of  capacity  than  the 
opinions  of  witnesses  however  -learned  or  exper- 
ienced they  may  be.  State  v.  Thomas.  Houst.  Crim. 
Rep.  (DeL)  611. 

So,  the  abstract  opinions  of  witnesses,  whether 
professional  or  otherwise,  will  not  Justify  a  deci- 
sion against  the  capacity  of  a  testator  to  make  a 
will;  opinions  of  witnesses  must  be  brought  to  the 
test  of  facts  that  the  court  may  Judge  what  weight 
the  opinion  is  entitled  to.  Stackhouse  v.  Horton, 
15N.  J.  Eq.202. 

Where  the  mental  capacity  of  a  testator  is  thor- 
oughly established  by  the  evidence  other  than  hy- 
pothetical reasoning  of  experts,  their  mere  specu- 
lation on  the  subject  would  be  entitled  to  but 
littie  weight.    Rankin  v.  Rankin,  61  Mo.  205. 

And  a  will  will  not  be  declared  invalid  against 
strong  affirmative  testimony  in  its  favor  upon  the 
bare  opinion  of  medical  men  that  there  was  want 
of  testamentary  capacity  at  the  time  it  was  made« 
based  upon  the  argument  that  the  testator^s  disease 
was  one  tbat  more  or  less  affects  the  brain.  Pal- 
mer*s  Estate,  5  W.  N.  C.  542. 
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.  satisfy  the  jury  that  be  was  insane.  He  need 
not  do  this  beyond  a  reasonable  doubt,  but  this 
•must  be  done. 

Counsel  for  appellant  insist  that,  notwith- 
standing the  enormity  of  the  acts  imputed  to  ap- 
pellant, yet  he  was  entitled  to  a  fair  and  legal 
trial,  and  that,  if  he  has  not  had  such  trial,  the 
judgment  should  be  reversed.  We  indorse 
this  proposition  to  the  fullest  extent,  and,  if 
we  believed  that  any  error  had  beeo  committed 
in  this  trial  in  the  least  calculated  to  prejudice 
the  rights  of  the  accused,  we  would  not  hesi- 
tate to  say  that  the  judgment  should  be  re- 
versed; but  we  are  of  opinion,  after  a  careful 
-examination  of  this  record  and  close  attention 
paid  to  the  argument  of  the  learned  counsel 
for  the  defense  (than  whom  we  have  no 
superior),  that  the  appellant  has  received  a 
fair  and  legal  trial.  The  question  of  fact 
whether  the  appellant  was  sane  or  Insane  was 


submitted  to  the  jury.  The  evidence  is  con* 
flicting.  We  are  of  opinion,  however,  that 
the  great  weight  of  the  testimony  is  in  favor 
of  the  sanity  of  defendant;  but,  be  this  as  it 
may,  the  jury  has  settled  the  question,  and  we 
think  they  have  settled  it  properly. 

We  are  of  opinion  that  the  judgment  shatUd 
be  affirmed,  and  it  is  accordingly  so  ordered. 

A  motion  for  rehearing  having  been  filed. 
Hurt,  P.  J.,  on  December  2,  1897,  handed 
down  the  following  response: 

The  judgment  in  this  case  was  affirmed  at  the 
Austin  term,  1897,  of  this  court,  and  the  case 
comes  before  us  now  on  motion  for  rehearing 
by  the  appellant.  In  the  original  opinion  we  dis- 
cussed the  question  as  to  whether  or  not  expert 
opinion  could  be  obtained  upon  a  partially 
stated  hypothetical  case,  this  question  being 
discussed  with  reference  to  the  bill  of  excep* 


And  evidence  of  pbysldaos  as  experts  la  a  will 
oontest  with  reference  to  the  effect  of  pulmonary 
consumption,  with  which  the  testator  was  alfilcted, 
4ind  the  medicines  administered,  on  the  ml nd  of  the 
patient,  is  of  but  little,  if  any,  weight  as  aflralnstthe 
testimony  of  attesting  witnesses  and  others  show- 
ing clearly  that  she  was  possessed  of  testamentary 
-capacity.    Re  Andrews,  88  N.  J.  Eq.  614. 

Ro,  letters  of  a  testator  written  at  about  the  time 
he  made  his  wlll,evldencinfr  a  sound.discrimlnatinflr 
mind,  competent  to  fgive  historical  details  of  mat- 
ten  of  domestic  and  family  interest  with  details  of 
mathematical  calculation  and  Intelligent  informa- 
tion which  only  a  sound  mind  could  perform,  are 
more  reliable  in  a  wiU  contest  than  speculations 
and  opinions  of  witnesses,  expert  or  nonexpert,  as 
to  testamentary  incapacity.  Harper  v.  Harper,  1 
Thomp.  &  C.  351. 

Evidence  that  a  married  woman,  fondly  attached 
to  her  children  and  apparently  most  happy  in  her 
family,  had  poisoned  two  of  them  with  some  evi- 
dence of  deliberation  and  design,  and  that  there 
was  insanity  in  her  family,  and  that  her  demeanor 
after  the  act,  though  not  wholly  irrational,  was 
scraogely  erratic  and  excited,  and  that  the  medical 
witnesses  based  their  opinion  upon  her  recent  ante- 
cedents and  the  presence  of  certain  exciting  causes 
of  insanity  and  her  own  account  of  her  sensations, 
and  that  in  their  opinion  she  was  laboring  under 
acute  cerebral  disease  and  was  in  a  paroxysm  of 
insanity  at  the  time  however,  is  sufficient  to  war- 
rant a  finding  by  the  jury  of  not  guilty  upon  the 
ground  of  Insanity.    Reg.  v.  Vyse,  8  Fost.  &  F.  247. 

And  In  Reg.  v.  Southey,  4  Fost.  &  F.  864,  which 
was  a  prosecution  for  homicide  in  which  there  was 
no  evidence  of  the  insanity  of  the  accused  previous 
to  the  act,  and  all  the  evidence  of  insanity  con- 
sisted of  that  of  the  medical  men  who  had  seen  him 
since  the  act.  and  their  opinion  that  his  insanity 
was  chronic  and  therefore  that  he  was  insane  at 
the  time  of  the  act  because  Insane  at  the  time  of  the 
examination,  but  all  of  the  circumstances  showed 
great  premeditation,  preparation,  and  design  with 
a  view  to  disguise  the  act  and  effect  an  escape,  and 
his  subsequent  conduct  showed  consciousness  that 
he  had  violated  the  law,  the  whole  of  the  circum- 
stances were  left  to  the  jury  with  a  strong  direction 
that  if  they  were  not  satisfied  that  he  did  not  know 
the  nature  of  his  act  and  did  not  understand  the 
nature  of  the  proceedings  he  should  be  found 
guilty. 

So,  the  court  in  a  will  contest  is  not  bound  by 
the  opinion  of  an  expert  as  to  the  mental  capacity 
of  the  testatrix,  where  such  opinion  is  founded  on 
reasons  which  are  absurd  or  not  well  founded. 
Crockett  v.  Davis,  81  Md.  184. 

And  expert  testimony  in  a  prosecution  for  crime 
89  L.  R.  A. 


which  is  made  up  largely  of  mere  theory  and  spec- 
ulation, and  which  suggests  mere  possibilities  ought 
never  to  be  allowed  to  overcome  clear  and  well- 
established  facts.    State  v.  Hockett.70  Iowa,  442. 

And  the  opinion  of  a  distinguished  alienist  upon 
the  prok>able  mental  condition  of  the  patient  years 
before  such  patient  had  come  under  his  observa- 
tion, though  entitled  to  respect  should  be  carefully 
scrutinized  before  acceptance,  where  the  opinion  is 
contingent  upon  the  correctness  of  hypotheses 
which  have  not  been  established  by  the  evidence. 
Bristed  v.  Weeks,  6  Redf .  6?9. 

And  a  person  will  not  be  interdicted  on  the 
ground  of  idiocy  and  imbecility  on  the  evidence  of 
two  medical  witnesses  neither  of  whom  had  ever 
conversed  with  him  until  the  day  before  the  filing 
of  their  report,  and  who  had  not  had  any  opportun- 
ity to  test  his  mental  condition.  Watson^s  Interdlo- 
tioD,  81  La.  Ann.  757. 

So,  testimony  of  a  physician  as  to  the  insanity  of 
a  party  in  an  action  to  annul  a  marriage  Is  entitled 
to  but  little  weight  where  he  did  not  know  her  at 
the  time  in  question.    Slals  v.  Slais,  9  Mo.  App.  98. 

And  the  opinion  of  an  expert  in  a  proceeding  to 
set  aside  a  will,  that  the  testator  was  Insane, 
founded  upon  the  fact  stated  by  him  that  he  waa 
in  a  dying  condition  and  much  the  same  as  any 
other  man  in  such  a  condition,  and  that  he  judged 
his  mental  from  his  physical  condition,  is  entitled 
to  but  little  weight  as  against  proof  of  facts 
which  show  mental  capacity.  Burley  v.  McQough, 
115  III.  11. 

And  the  testimony  against  mental  capacity  in  a 
will  contest  of  a  physician  who  formed  his  opinion 
from  her  condition,  and  not  from  conversations 
with  her,  and  who  at  first  had  many  opportunities 
of  forming  such  opinion  but  later  bis  interviews 
with  her  were  not  of  tener  than  once  a  month,  will 
not  warrant  the  rejection  of  the  testimony  in 
favor  of  mental  capacity  of  all  those  who  were 
about  her  deathbed  and  whose  Intercourse  was  fre- 
quent, and  who  had  conversations  with  her  on 
many  occasions  and  saw  business  transacted  by  her 
and  were  the  witnesses  to  a  codicil  to  her  will. 
Crolins  V.  Stark,  64  Barb.  112. 

But  evidence  that  a  person  whose  sanity  was 
questioned  was  subject  to  insane  delusions,  and  in 
the  opinion  of  several  competent  and  expert  medi- 
cal witnesses  who  had  excellent  opportunities  for 
observing  him  was  so  Insane  as  to  be  unfit  to  man- 
age his  affairs,  is  sufildent  to  justify  the  setting 
aside  of  the  return  to  a  commission  of  lunacy  that 
he  was  not  of  unsound  mind  to  such  a  degree  as  to 
incapacitate  him  for  the  management  of  himself 
and  his  estate.    Re  Fitzgerald,  80  N.  J.  Bq.  50. 

And  testimony  of  an  expert  witness  in  an  aotion 
brought  to  set  aside  a  deed  upon  the  ground  of  the 
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lions  in  regard  to  the  testimony  of  Dr.  T.  D. 
Wooten.  The  same  subject  was  presented  in 
a  bill  of  exceptions  in  regard  to  the  testimony 
-of  Dr.  Davis.  We  disposed  of  the  question 
presented  in  the  bill  of  exceptions  with  refer- 
■ence  to  the  testimony  of  Dr.  Davis  by  reference 
to  what  we  had  said  in  regard  to  the  bill  of 
-exceptions  as  to  Dr.T.  D.  Wooten's  testimony. 
Counsel  for  appellant,  on  motion  for  rehearing, 
insists  that  there  is  a  very  material  difference 
in  the  bills  of  exception.  From  the  record  it 
appears  that  Dr.  Wooten  was  introduced  by 
the  state,  and  a  hypothetical  case  submitted  to 
him,  and  that  this  question  did  not  include  all 
of  the  evidence  bearing  upon  the  question  of 
sanity.  Dr.  Wooten  answered  the  question 
that,  in  his  opinion,  defendant  was  sane. 
Afterwards  the  state  asked  the  witness  his 
opinion  based  upon  a  hypothetical  case  em- 
bodying all  the  evidence  in  the  case,   upon 


which  the  witness  expressed  the  same  opinion 
as  upon  the  state's  first  question;  that  is,  that 
appellant  was  sane.  Appellant  then  put  a  hy- 
pothetical question  to  the  witness  based  upon 
his  theory  of  the  case,  and  upon  which  the 
witness  answered  that  the  defendant  was  in- 
sane. A  full  opportunity  was  allowed  to  get 
the  opinion  as  to  the  defendant's  sanity  ba^ 
upon  any  hypothesis  to  be  inferred  from  any 
evidence  in  the  case.  The  objection  to  this 
procedure  was  that  the  state  obtained  the  wit- 
ness's opinion  upon  an  incomplete  hypothetical 
case.  Let  us  concede  for  the  argument  that 
the  full  case,  containing  all  the  testimony, 
offered  either  by  the  state  or  the  defendant, 
must  be  embraced  in  the  hypothetical  case; 
still,  if  this  was  not  done,  no  complaint  can  be 
urged  bv  appellant  in  regard  to  the  testimony 
of  Dr.  Wooten,  because,  after  the  defendant 
had  submitted  his  hypothetical  case,  the  wit- 


mental  inoaimclty  of  the  grantor  that  be  had  pri- 
vately examined  the  grantor,  and  that  be  did  not 
koow  whether  he  bad  made  a  deed,  a  will,  era  lease, 
and  that  in  his  opinion  the  grantor  was  not  com- 
-petent  to  make  a  sale  of  his  land  and  protect  bis 
own  Interest,  is  sufficient  to  uphold  a  decree  set- 
ting aside  the  deed.  Sponable  v.  Hanson,  87  Mioh. 
204. 

c.  As  affecWi  by  character,  Mas,  and  nature  of  the 
question. 

Where  opinions  of  witnesses  are  received  on  the 
question  of  sanity  or  iDsanity,  from  the  necessity 
of  the  case  tbeir  weight  will  not  depend  so  much 
upon  the  number  as  upon  the  intelligence  of  the 
witnesses  and  their  capacity  to  form  correct  opin- 
ions, their  means  of  information,  and  the  unprej- 
udiced state  of  their  minds,  and  the  nature  of  the 
facts  testified  to  in  support  of  their  opinions. 
<;iark  V.  Pisher,  1  Paige,  171, 19  Am.  Dec.  402. 

Thus,  while  medical  witnesses  may  testify  as  to 
the  effect  of  disease  on  the  mind,  and  give  their 
opinions  on  the  question  of  testamentary  capacity, 
and  their  opiniona  are  usually  entitled  to  consldera- 
tioo  and  respect,  the  value  of  such  testimony  de- 
pends upon  the  professional  character,  integrity, 
skill,  and  standing  of  the  witness.  Jamison  v. 
Jamison,  3  Houst.  (Del.)  108;  People  v.  Lake,  2 
Park.  Grim.  Rep.  216;  Gay  v.  Union  Mut.  L.  Ins.  Ck). 
9Blatcbf.l42. 

Expert  evidence  on  the  question  of  insanity  is 
only  entitled  to  importance  when  fairly  given  by 
one  who  through  experience,  study,  and  scientific 
eminence  is  properly  accredited  to  give  it.  People 
V.  Kemmler,  119  N.  Y.  680. 

And  the  opinion  of  a  physician  who  has  not 
studied  the  progress  of  the  disease  of  the  accused* 
'  and  who  has  limited  opportunities  for  observing 
bis  personal  habits  and  conduct,  is  of  very  little 
if  of  any  value.  State  v.  Kalb,  2  Ohio  Legal  News, 
»I4. 

And  the  extent  of  an  expert  witnesses  acquaint- 
ance with  the  subject  of  insanity  may  be  always 
inquired  Into  to  enable  the  jury  to  estimate  the 
weight  of  the  opinion  given  by  him  on  that  ques- 
tion.   Davis  V.  State,  35  Ind.  498, 9  Am.  Rep.  780. 

So,  in  Van  Horn  v.  Keenan,  28  111.  448,  in  which 
the  question  of  insanity  was  involved,  and  no  one 
who  bad  made  this  branch  of  medical  jurisprudence 
^  special  study  had  been  examined  in  the  case,  and 
the  opinions  given  by  the  witnesses  were  generally 
crude,  the  court  declared  itself  not  satisfied 
with  them,  and  sought  the  opinion  of  the  eminent 
head  of  an  asylum  for  the  insane. 

For  legal  purposes  incapacity,  either  criminal  or 
-civil  must  be  judged  by  manifestations  in  conduct 
4md  language,  and  the  circumstanoes  and  symp- 
$9  L.R  A. 


toms  as  to  which  a  physician  alone  can  preoeive 
outward  mental  disorder  may  aid  in  understanding 
the  manifestations  subsequently  appearing,  but 
can  have  little  further  value.  Fraser  v.  Jennison, 
42  Mich.  206. 

So,  the  Jury  in  a  will  contest  upon  the  ground  of 
mental  incapacity  should  consider  whether  the 
testimony  of  expert  witnesses  is  partisan  in  its 
character  or  biased  by  any  leanings  for  or  against 
any  of  the  parties.    Rush  v.'Megee,  86  Ind.  69. 

But  the  opinions  of  experts  on  the  question  of 
the  sanity  or  Insanity  of  a  person  accused  of  crime 
when  tbeir  honesty  and  impartiality  are  not 
doubted  are  entitled  to  great  weight,  but  the  Jury 
is  not  bound  to  be  governed  by  them.  Choice  v. 
State,  81  Ga.  424. 

So,  wben  an  expert  witness  on  the  question  of 
mental  capacity  states  precise  facts  in  science  as 
ascertained  and  settled,  or  states  the  necessary  or 
inevitable  conclusion  which  results  from  the  facts 
stated,  his  opinion  is  entitled  to  great  weight;  but 
where  he  gives  only  the  probable  inference  from 
the  facts  stated  his  opinion  is  of  less  importance, 
and  wben  it  is  speculative*  theoretical,  and  states 
only  the  t)elief  of  the  witness,  while  yet  some  other 
opinion  is  consistent  with  the  facts  stated,  it  is  en- 
titled to  but  little  weight.  Gay  v.  Union  Mut.  L. 
Ins.  Co.  9  Blatchf.  142;  People  v.  Barbed,  47  N.  T. 
Supp.  168. 

So  far  as  medical  opinions  bear  upon  the  degree 
of  cerebral  diseases  indicated  by  apoplexy,  paraly- 
sis, loss  of  speech,  convulsions,  and  other  physical 
symptoms,  they  are  to  be  regarded  as  the  opinions 
of  experts;  but  so  far  as  they  rest  upon  evidendb 
going  to  show  a  want  of  intellect  directly,  and  not 
merely  as  the  result  of  disease  of  the  brain,  they 
derive  little,  if  any,  additional  force  from  the  pro-* 
fessional  education  of  the  witness.  Delafield  v. 
Parish,  26  N.  Y.  116. 

d.  As  compared  wtih  other  expert  opinions. 

The  opinion  of  a  physician  who  attended  a  testa- 
tor during  his  last  illness  is  entitled  to  more  weight 
on  the  question  of  testamentary  capacity  than  the 
opinions  of  physicians  who  had  not  this  advant- 
age.   Harrison  v.  Rowan,  3  Wash.  C.  C.  680. 

And  the  opinion  of  a  medical  expert  that  a  tes- 
tator was  insane  and  incompetent  to  make  a  will, 
and  bad  been  so  for  some  time,  will  not  be  held  to 
invalidate  the  will,  though  he  was  an  expert  of 
high  authority,  where  his  opinion  seemed  to  be 
that  any  insanity  would  be  sufficient  to  invalidate 
it,  and  the  testator^s  family  physician,  who  visited 
him  many  times  during  such  period,  saw  no  indica- 
tion of  unsoundness  of  mind  or  mental  disorder, 
and  be  attended  to  his  own  affairs  then  and  after- 
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De88  answered  that,  in  bis  opinion,  the  appel- 
lant was  insane.  Upon  no  ground  of  reason 
or.  common  sense  could  appellant  be  beard  to 
complain  of  this  matter  in  the  shape  presented 
by  this  bill.  Appellant  was  permitted  to  form 
a  hypothetical  case,  not  alone  upon  his  testi- 
mony, but  upon  any  and  all  the  testimony  in- 
troduced upon  the  trial.  When  the  whole  case 
was  put,  the  witness  answered  that  his  opinion 
was  that  defendant  was  sane.  When  tbe  de- 
fendant's case,  based  upon  the  testimony 
offered  by  him,  was  put  to  the  witness,  he 
answered  that  defendant  was  insane.  But  it 
will  be  observed  that  the  bill  shows  that  the 
state  submitted  the  whole  case,  and  upon  which 
the  witness  answered  that  defendant  was  sane. 
We  cannot  comprehend  how  appellant  can 
complain  of  this.  As  to  the  contention  of  ap- 
pellant that  the  opinion  was  only  upon  a 
partial  or  incomplete  statement  of  tbe  case,  we 


will  treat  of  this  subiect  when  we  reach  the  bill 
of  exceptions  pertaining  to  the  testimony  of 
Dr.  Davis. 

It  occurs  by  a  bill  of  exceptions  that  Dr. 
Davis  was  introduced  as  an  expert;  that  the 
state  submitted  a  hypothetical  case,  based  upon 
its  testimony  bearing  upon  the  question  of  san- 
ity, and  obtained  the  answer  that  appellant 
was  sane.  The  defendant  objected,  because 
all  the  testimony  bearing  upon  the  question  of 
sanity  was  not  embrac^  in  the  hypothetical 
case  put  by  the  state;  but  the  bill  further 
shows  that  tbe  defendant  then  put  a  hypothet- 
ical case  to  the  witness,  based  upon  the  as 
sumption  that  all  reasonable  inferences  to  be 
drawn  from  his  testimony  were  true,  includiug 
the  fact  that  defendant,  without  reason,  mo- 
tive, or  cause,  killed  his  wife  and  children, 
upon  which  question  the  witness  answered  that 
upon  such  hypothesis,  he  would  say  that  the 


wards  in  an  Intelligent  manner.  Be  Blakely,  48 
Wte.»4. 

So,  a  statement  by  tbe  Judge  In  a  will  contest  that 
be  relied  witb  more  con fldenoe  upon  tbe  opinion  of 
an  inteliiffent  attending  pbysloian  tban  be  did  upon 
tbe  subsequent  opinions  of  four  physicians  who 
had  not  seen  tbe  testator  during  his  lunacy,  and 
based  their  opinions  as  to  bis  sanity  upon  tbe 
nature  of  the  disease.  Is  not  reversible  error.  Kirk- 
wood  V.  Gk>rdon,  7  Rich.  L.  474, 62  Am.  Dec.  418. 

And  in  Wbelpley  v.  Loder,  1  Dem.  868,  which  was 
a  will  contest  upon  the  ground  of  testamentary 
capacity,  the  court  attached  more  value  to,  and  re- 
lied and  acted  upon,  tbe  testimony  of  the  testa- 
tor*8  attending  physician  tban  that  of  an  alienist, 
who  was  rejected  while  admitting  his  ability  and 
skill. 

Tbe  evidence  of  experts  in  a  will  contest  who 
knew  the  testator  and  bad  treated  him,  however, 
cannot  be  said  to  be  entitled  to  greater  weight,  as 
matter  of  law,  than  that  of  experts  wbo  founded 
their  opinions  simply  upon  hypothetical  questions. 
Sever  v.  Spangler,  08  Iowa,  676. 

e.  As  compared  vHth  nonexpert  oyinions. 

The  rule  has  been  laid  down  that  on  questloUS 
of  sanity  or  Insanity  proof  made  by  expert  wit- 
nesses wbo  have  devoted  their  time  and  attention 
to  oases  of  mental  derangement  is  of  much  greater 
value  than  that  of  other  persons  who  have  no 
soientmc  or  experimental  knowledge  of  the  subject, 
and  who  can  only  speak  from  observation  from 
outward  slras  and  appearances.  State  v.  Befdell, 
0  Houst.  (Del.)  470;  Watson  v.  Anderson,  18  Ala. 
203. 

And  that  in  marshaling  evidence  of  insanity  tbe 
greater  weight  should  be  given  to  tbe  judgment  of 
medical  experts  and  those  closely  associated  with 
the  party  claimed  to  be  insane  than  to  other  wit- 
nesses; and,  next  to  this,  great  respect  should  be 
acorded  to  lay  witnesses  whose  intercourse  and 
public  relations  with  men  enable  tbem  from  ex- 
perience and  observation  to  form  an  opinion  of 
men's  motives  from  their  speech  and  actions.  Com. 
Helmbold,  v.  Klrkbrlde,  llPhila.427. 

And  professional  opinions  In  the  absence  of  over- 
ruling facts  are  entitled  to  credence  on  the  ques- 
tion of  capacity  to  make  a  testamentary  disposi- 
tion as  against  mere  opinions  of  nonexperts  un- 
supported by  concurrent  facts  which  have  any 
legitimate  weight.    Hendrix  v.  Money,  1  Bush,  806. 

And  the  opinions  of  unprejudiced  medical  wit- 
nesses that  a  person  is  insane  is  sufficient  to  over- 
come tbe  presumption  In  favor  of  sanity  when  sup- 
ported by  testimony  of  nonexpert  witnesses  none 
of  whom  had  seen  him  more  tban  once  during  tbe 
period  covered  by  the  alleged  insanity  on  an  appli- 
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cation  for  discharge  from  a  hospital  on  a  habeas 
corpus.  Ck>m.,  Helmbold,  v.  Klrkbrlde,  11  PbOa. 
4SB7. 

So,  evidence  in  a  criminal  prosecution,  of  insanity 
in  the  family  of  the  accused,  and  testimony  of  bis 
family  physician  and  persons  who  had  known  him 
for  years  tending  to  show  Insanity,  preponderates 
over  evidence  given  by  a  person  who  had  known, 
him  but  a  short  time  and  whose  opinions  were  not 
substantiated  by  reason,  and  tbe  opinions  of  wit- 
nesses as  experts  wbo  were  not  specially  qualified 
as  experts  on  insanity.  McLeod  v.  State,  31  Tex» 
Crlm.  Rep.  881. 

And  an  instruction  In  a  will  contest  that  tbe  tes- 
timony of  medical  men  of  large  experience  on  the 
question  of  insanity  as  a  general  rule  is  entitled  to 
more  weight  tban  that  of  nonprofessional  men« 
but  that  the  question  of  weight  is  for  tbe  Jury,  Is 
not  error  where  the  medical  men  testifying  were 
not  mere  experts  whose  testimony  was  founded 
upon  facts  testified  to  by  other  witnesses,  but  who 
had  made  a  personal  examination  of  tbe  decedent 
for  the  very  purpose  of  ascertaining  his  mental 
capacity.  Blake  v.  Rourke,  74  Iowa,  510;  Meeker  v. 
Meeker,  74  Iowa,  8R2. 

And  in  Forman  v.  Smith,  7  Lans.  443,  the  testa- 
mentary capacity  of  tbe  testator  was  held  sufficient- 
ly proved,  though  a  large  number  of  witnesses  tes- 
tified that  he  had  not  sufficient  capacity  to  compre- 
hend and  understand  ordinary  business  transac- 
tions, and  he  disinherited  most  of  bis  nearest 
kindred  and  relatives,  where  a  larger  numl)er  of 
witnesses.  Including  bis  pastor,  his  family  pbysi- 
dan,  and  tbe  subscribing  witnesses  to  the  wllL,  gave 
evidence  which  established  or  tended  to  prove  his 
competency.    Forman  v.  Smith,  7  Lans.  44S. 

Butitlstbedutyof  thejury  to  weigh  tbe  whole 
evidence  and  decide  according  to  their  conviction,  » 
though  the  medical  witnesses  were  of  a  different 
opinion.    Watson  v.  Anderson,  18  Ala.  202. 

And  an  Instruction  in  a  criminal  prosecution  that 
tbe  opinions  of  medical  experts  are  to  be  consid- 
ered in  connection  with  all  the  other  evidence  in 
tbe  case,  and  that  tbe  Jury  Is  not  bound  to  act 
upon  tbem  to  the  exclusion  of  other  evidence,  and 
that  they  are  to  determine  tbe  question  of  tbe 
whole  evidence.  Is  not  subject  to  the  objection  that 
it  informs  the  Jury  that  the  testimony  of  experts- 
is  not  entitled  to  greater  weight  than  that  of  non- 
expert witnesses.    Goodwin  v.  State,  96  Ind.  550. 

Jurors  are  not  bound  to  give  more  weight  to  tbe 
testimony  of  medical  experts  on  the  question  of 
insanity  than  to  that  of  nonexpert  witnesses  who 
state  facts  within  their  own  knowledge:  it  Is  not 
for  the  court  to  pronounce,  as  matter  of  law,  which 
of  the  two  classes  shall  receive  the  greater  weight.. 
Sanders  v.  State,  04  Ind.  147. 
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ciefendant  was  insane;  that  all  of  the  testimony 
bearing  upon  the  question  of  sanity  was  em- 
braced in  the  state's  hypothetical  question  and 
the  defendant's  hypothetical  question  com- 
bined. 

We  have  presented  to  us  the  question  dis- 
cussed in  the  original  opinion,  in  treating  of 
the  bill  of  exceptions  pertaining  to  the  testi- 
mony of  Dr.  Wooten,  which  is:  Can  the  state 
submit  a  hypothetical  case  which  does  not  in- 
clude all  the  testimony  bearing  upon  the  ques- 
tion of  sanity,  and  obtain  an  opinion  from  the 
expert;  or  must  the  question  propounded  con- 
tain all  the  evidence  bearing  upon  the  question 
of  sanity  whether  introdu^  by  the  state  or 
the  defendant,  and  whether  believed  to  be  true 
or  false  by  the  state?  We  hold,  as  we  did  in 
the  original  opinion,  that  the  state  can  form- 
ulate a  hypothetical  case  embracing  such  facts 
bearing  upon  the  question  of  sanity  as  it  deems 


proper  and  competent,  and  obtain  the  opinion 
of  an  expert.  We  hold  that,  if  the  defendant 
is  not  satisfied  with  the  hypothetical  case  sub- 
mitted by  the  state,  he  has  the  privilege  of 
submitting  his  case,  not  only  as  embraced  in 
his  testimony,  but  upon  any  and  all  testimony 
introduced  on  the  trial.  Of  course,  if  the  case 
submitted  by  the  state  is  unfair  and  unjust  to 
the  appellant,  the  court  will  correct  this;  and 
if  the  court  fails  to  do  so,  and  the  defendant  pro- 
poses to  submit  a  case  embracing  all  the  facts 
bearing  upon  the  question,  and  he  is  denied 
this  right,  error  would  be  patent. 

Recurring  to  the  bill  of  exceptions  pertain- 
ing to  the  testimony  of  Dr.  Wooteh;  if  the  last 
proposition  be  correct,  the  state  was  under  no 
obligation  and  was  not  required  to  submit  the 
full  case,  but  had  the  right  to  submit  the  case 
which  •  it  thought  was  supported  by  the  testi- 
mony, and  was  not  bound  to  submit  a  case  in- 


And  the  testimony  of  experts,  althouirb  always 
admissible  on  the  question  of  testamentary  capacity 
in  a  will  contest,  and  a  great  aid  in  disooverinff 
where  the  truth  lies,  is  not  conclusive  and  control- 
jDsr  against  the  testimony  of  persons  of  intelli- 
gence who  saw  the  testator  daily  and  who  bad 
transactions  with  him  of  a  social  character  and 
In  business.  Re  Kiedaisoh,  2  Ck>nnoly,  488;  Brook 
V.  Luckett,  4  How.  (Miss.)  400. 

So,  an  instnictlon  In  a  will  contest  that,  all 
other  things  being  equal,  the  Jury  should  give 
greater  weight  to  opinions  of  physicians  on  the 
aubject  of  testamentary  capacity  than  to  other 
witnesses,  is  improper.  Carpenter  v.  Calvert,  88 
III.  08. 

And  one  that  opinions  of  expert  witnesses  are  en- 
titled to  great  weight,  and  so  are  those  of  persons 
who  associated  and  lived  with  the  person  whose 
eanity  is  in  question,  is  erroneous;  it  being  safer 
and  better  to  leave  all  these  matters  to  be  weighed 
by  the  jury.    Byder  v.  State  (Ga.)  88  L.  B.  A.  721. 

And  one  assigning  more  weight  to  the  testimony 
of  nurses  and  attendants  than  to  the  opinions  of 
the  subscribing  witnesses  to  the  will  is  erroneous, 
as  the  Jury,  and  not  the  court,  must  Judge  of  the 
weight  to  be  given  to  each  part  of  the  proofs  in 
the  case.    Brown  v.  Biggin,  94  111.  600. 

The  opinion  of  a  physician  as  to  the  mental  com- 
petency of  a  testator  is  entitled  to  no  greater  con- 
sideration than  that  of  a  layman  having  equsl 
facilities  for  observation,  however,  where  no  claim 
is  made  that  the  testator  was  insane.  Maynard  v. 
Vinton,  69  Mich.  139, 00  Am.  Bep.  270. 

And  the  opinions  of  the  neighbors  of  the  testator, 
who  are  men  of  good  common  sense,  are  of  more 
value  than  those  of  medical  experts  in  a  will  con- 
test, upon  the  question  whether  the  mental  disease 
with  which  the  tc  Jtor  was  afflicted  had  reached 
fluch  a  stage  at  a  given  time  before  it  bad  devel- 
oped itself  as  to  render  him  incapable  of  making  a 
will  or  contract,  or  irresponsible  for  his  acts. 
Butherford  v.  Morris,  77  111.  397. 

And  evidence  of  subscribing  witnesses  to  a  deed, 
and  of  persons  who  sre  familiar  with  the  grantor 
and  the  transaction  involved,  are  entitled  to  great 
weight,  while  the  opinion  of  an  expert  witness  is 
entitled  to  little  weight  as  against  such  evidence. 
Kelly  V.  Perrault  (Idaho)  48  Pac.  46. 

f .  A  quegtion  for  the  jury. 

The  opinion  of  an  expert  witness  as  to  the  san- 
ity of  another  is  a  fact  bearing  upon  that  question, 
the  proper  weight  of  which  falls  within  the  prov- 
ince of  the  Jury  to  determine.  Kempsey  v.  Mc- 
GlnnisB.  21  Mich.  128;  Davis  v.  State,  85  Ind.  490,  9 
Am.  Bep.  700;  Goodwin  v.  State.  90  Ind.  560;  Gay 
V.  Union  Mut.  L.  Ins.  Co.  9  Blatchf.  142. 
89L.R.  A. 


The  court  must  decide  whether  a  witness  called 
to  testify  as  to  his  opinion  on  an  issue  of  mental 
soundness  had  the  necessary  experience  to  enable 
him  to  testify  as  an  expert;  but  the  value  of  his 
opinion  when  admissible  must  be  determined  by 
the  Jury  alone,  and  depends  upon  the  opportuni- 
ties he  has  had  for  acquiring  skill  and  knowledge, 
and  the  use  he  has  made  of  these  opportunities. 
Flynt  v.  Bodenbamer,  80  N.  C.  205. 

And  to  charge  that  expert  witnesses  speaking 
merely  as  to  matters  of  opinion  and  basing  their 
opinions  upon  hypothetical  questions  are  entitled 
to  more  credit  than  witnesses  who  had  knowledge 
of  facts  gathered  from  personal  observation,  and 
who  based  their  opinions  on  actual  facts,  would  be 
an  Invasion  of  the  province  of  the  Jury.  Good- 
win V.  State,  96  Ind.  660.  And  see  Brown  v.  Biggin, 
94  ni.  660;  Carpenter  v.  Calvert,  83  EL  02;  and  San- 
ders V.  State,  94  Tnd.  147,  supra,  Z.,  e. 

Thus,  the  Jury  in  a  criminal  prosecution  in  which 
insanity  is  alleged  should  not  be  told  that  expert 
witnesses  speaking  merely  as  to  matters  of  opinion 
and  basing  their  opinions  on  hypothetical  ques- 
tions are  entitled  to  more  credit  than  witnesses 
who  have  knowledge  of  facts  gathered  from  per- 
sonal observation,  and  who  base  their  opinions  on 
actual  facts,  and  not  supposed  cases.  Ctoodwin  v. 
State,  90  Ind.  660. 

And  an  instruction  in  a  criminal  prosecution 
that  the  testimony  and  opinions  of  medical  wit- 
nesses should  be  received  with  caution,  and  are  en- 
titled to  but  little  weight  unless  sustained  by  rea- 
sons and  facts  that  admit  of  no  misconstruction, 
and  that  they  are  not  binding  upon  the  Jury,  is  ob- 
jectionable as  a  comment  upon  the  sufficiency  and 
weight  of  the  evidence,  which  is  prohibited  by  2 
Wagner^s  (Mo.)  Stat.  1106,  9  80.  State  v.  Hundley,  40 
Mo.  414. 

So,  it  is  error  for  the  court  in  a  prosecution  for 
homicide  to  question  in  the  presence  of  the  Jury 
whether  they  will  realize  much,  if  any,  valuable 
aid  from  the  testimony  of  experts  in  coming  to  a 
correct  conclusion  with  reference  to  the  criminal 
responsibility  of  the  accused,  where  evidence  has 
been  given  of  their  observation,  experience,  and 
skill,  sufficient  to  enable  them  to  form  intelligent 
opinions  which  they  have  given.  PanUell  v.  Com. 
80  Pa.  S«0. 

And  a  Jury  in  a  will  contest  In  which  the  ques- 
tion of  sanity  or  insanity  is  at  issue  should  not  be 
told  that  common  experience  has  shown,  and  the 
courts  have  often  remarked,  that  opinions  of  pro- 
fessional  witnesses  upon  the  question  of  insanity 
have  become  of  little  practical  value  from  the  al- 
most universal  conflict  between  those  called  upon 
the  dlflferent  sides  as  compared  with  testimony 
consisting  of  acts  and  sayings  of  the  testator. 
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volving  tefitimony  believed  by  the  state  to  be 
false.  A  nd  we  repeat  that  the  disposition  of 
the  bill  of  exceptions  as  to  Dr.  Wooten's  testi- 
mony disposes  of  the  bill  of  exceptions  as  to 
the  testimony  of  Dr.  Davis;  for  if  the  state  is 
not  bound  to  embrace  all  the  testimony  bear- 
ing upon  the  subject,  then  it  was  not  required 
to  do  so  in  reference  to  Dr.  Wooten,  but  after 
having  done  so,  appellant  had  no  right  to  com- 
plain. 

Now,  we  have  this  question:  Is  it  necessary, 
in  submitting  a  hypothetical  case,  for  the  state 
to  include  every  particle  of  the  evidence  bear- 
ing upon  the  question  of  insanity,  in  order  to 
obtain  a  legal  answer  from  the  expert?  If  so, 
the  contention  of  the  appellant  in  the  Davis 
bill  of  exceptions  is  well  founded;  for  that  bill 
shows  that  the  opinion  was  obtained  from  the 
expert  upon  a  hypothetical  case  that  did  not 
embrace  the  theory  of  the  defense,  and  did  not 
embrace  all  the  testimony  bearing  upon 
the  question  of  sanity.     The  question  therefore 


is:  Must  the  hypothetical  case  submitted  to- 
the  expert  include  all  the  testimony  bearing' 
upon  the  question  of  sanity,  in  order  to  obtaiu 
a  legal  and  proper  answer  from  the  expert?  Iiv 
the  original  opinion  we  discussed  this  very 
question,  and  held  that  it  was  not  necessary. 
We  have  seen  nothing  to  change  our  opinioD 
upon  this  subject.  The  authorities  are  just 
that  way.  But  it  is  contended  by  counsel  for 
appellant  that  we  have  settled  the  law  to  the 
contrary  in  Webb  v.  State,  9  Tex.  App.  490; 
Leae/te  v.  State,  22  Tex.  App.  279,  58  Am, 
Rep.  688;  and  in  Williams  v.  State,  87  Tex. 
Crim.  Rep.  — ,  89  S.  W.  687. 

Now,  we  assert  that  the  question  here  dis- 
cussed has  never  been  presented  in  any  case 
before  either  the  court  of  appeals,  court  of 
criminal  appeals,  or  the  supreme  court  of  this* 
state.  The  counsel  for  appellant  cites  no  ca.«& 
decided  by  the  supreme  court,  but  relies  upon 
the  cases  of  Webb  v.  StaU,  9  Tex.  App.  490; 
Leaehey.  StaU,  22 Tex.  App.  279, 58  Am.  Rep. 


Burney  v.  Torrey,  100  Ala.  167;  EgRers  v.  Buffers, 
67  iDd.  401. 

And  a  remark  by  the  judfire  In  chanrinflr  the  Jury 
In  a  orimiaal  prosecution  in  which  Insanity  was  in- 
terposed as  a  defense  and  in  which  expert  witnesBes 
had  been  examined,  that  in  his  experience  and  ob- 
servation doctors  can  be  irotten  to  swear  on  both 
Bides  of  any  question  Is  objectionable  as  adding: 
the  testimony  derived  from  the  experience  of  the 
Judge,  and  as  a  statement  of  convictions  and  con- 
clusions created  by  listening  to  the  testimony  of 
that  class  of  persons  In  otber  cases.  People  v. 
Webster,  59  Hun.  888. 

But  an  instruction  in  an  action  to  contest  the 
validity  of  a  will  upon  the  ground  of  unsoundness 
of  mind  of  tbe  testator,  that  the  evidence  of  an 
expert  was  of  little  value,  is  not  reversible  erroras 
against  tbe  plaintifT,  where  he  was  called  by  and 
testified  strongly  in  favor  of  the  deceased.  Bundy 
V.  McKnigbt,  48  Ind.  608. 

And  an  instruction  m  an  action  in  which  an  ex- 
pert had  testified  upon  an  issue  of  sanity  or  insan- 
ity, that  the  law  attaches  peculiar  importance  to 
the  opinions  of  medical  men  who  have  the  oppor- 
tunity of  observation  upon  a  question  of  mental 
capacity,  as  by  study  and  experience  they  become 
experts  in  the  matter  of  bodily  and  mental  ail- 
ments, is  not  objectionable  as  an  expression  of 
opinion  as  to  tbe  weight  of  the  evidence.  Flynt  v. 
Bodenhamer,  80  N.  C.  205. 

And  an  instruction  in  a  criminal  prosecution  that 
the  opinion  of  medical  experts  on  tbe  question  of 
insanity  are  to  be  considered  in  connection  with 
the  other  evidence,  but  that  the  Jury  is  not  bound 
to  act  upon  them  to  the  exclusion  of  otber  evl. 
dence,  is  not  subject  to  the  objection  that  it  in- 
forms tbe  Jury  that  the  testimony  of  experts  is  not 
entitled  to  greater  weight  than  that  of  nonexperts. 
Goodwin  v.  State,  96  Ind.  660. 

Nor  is  an  Instruction  in  a  will  contest  in  which  in- 
sanity is  alleged  that  tbe  testimony  of  medical  men 
of  large  experience  as  a  general  rule  is  entitled  to 
more  weight  than  that  of  nonprofessional  men, 
but  that  tbe  question  of  weight  is  one  for  the'Jury, 
erroneous  where  the  physicians  examined  were 
not  mere  experts  whose  testimony  was  founded 
upon  facts  testified  to  by  other  witnesses,  but  had 
each  made  a  personal  examination  of  the  testator 
for  tbe  very  purpose  of  ascertaining  his  mental 
capacity.    Meeker  v.  Meeker,  74  Iowa,  962. 

So,  whether  tbe  facts  upon  which  the  opinion  of 
a  medical  expert  on  a  question  of  mental  capacity 
are  established  or  not  is  a  question  for  tbe  consid- 
eration of  the  Jury.  First  Nat  Bank  v.  Wirebach, 
106  Pa.  37. 
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And  the  Jury  in  a  criminal  action  in  which  insan- 
ity is  interposed  as  a  defense  are  not  to  take  for 
granted  that  tbe  statements  contained  In  the  hypo- 
thetical questions  propounded  to  experts  are  true 
but  are  to  carefuDy  scrutinize  the  evidence  and 
determine  from  It  what,  if  any,  of  such  facts  are 
true,  and  what  not  true.  Ouetig  v.  State,  06  Ind. 
94, 88  Am.  Uep.  99. 

And  where  the  opinion  of  a  medical  expert  has 
been  admitted  in  a  criminal  case  in  which  the  de- 
fense of  insanity  was  interposed  based  on  facts 
hypothetical ly  stated,  which  vary  somewhat  from 
the  facts  proved  on  the  trial,  a  charge  that  his  opin- 
ion Is  entitled  to  but  little  weight  is  properly  re- 
fused, as  tbe  question  is  purely  one  of  fact  for  the 
Jury.    Gunter  v.  State,  88  Ala.  96. 

So,  a  refusal  to  Instruct  the  Jury  in  a  will  con- 
test upon  the  ground  of  insanity  that  no  weight  ia 
to  be  given  to  tbe  evidence  of  experts,  when  some 
of  tbe  facts  upon  which  hypothetical  questions  are 
based  are  not  found  to  be  true,  will  not  be  regarded 
as  prejudicial  error  where  the  court  bad  instructed 
that  the  weight  of  such  opinions  was  for  the  Jury 
to  consider  in  view  of  all  the  other  testimony  in  the 
case.    Bever  v.  Spangler,  98  Iowa,  676. 

And  an  instruction  in  a^  will  contest  upon  the 
ground  that  the  testator  was  Inflicted  with  senile 
dementia,  that  tbe  Jury  ought  to  consider  and 
weigh  all  tbe  evidence,  including  the  evidence  of 
experts,  tending  to  show  the  condition  or  state  of 
mind  of  the  testator,  is  not  subject  to  the  objection 
that  it  directs  the  Jury  that  they  might  give  more 
weight  to  the  opinions  of  experts,  though  some  of 
the  assumed  facts  stated  in  the  hypothetical  ques- 
tions might  have  been  found  to  be  untrue.  Bever 
v.  Spangler,  98  Iowa,  676. 

The  Jury  in  a  proceeding  to  inquire  as  to  the  lu- 
nacy of  a  party  should  be  left  at  liberty  to  appiy 
the  same  general  rules  to  the  testimony  of  experts 
that  are  applicable  to  tbe  testimony  of  other  wit- 
nesses when  estimating  its  value.  Cuneo  v.  Bes- 
soni,  68  Ind.  684. 

And  a  verdict  against  the  validity  of  a  will  will 
not  be  disturbed  on  appeal  though  it  was  rational 
in  its  provisions  and  was  written  and  attested  by  a 
physician  without  interest  in  the  matter,  who  tes- 
tified in  favor  of  testamentary  capacity,  where  tbe 
otber  attesung  witness  testified  that  the  testator 
was  not  competent  by  reason  of  his  physical  and 
mental  condition,  that  he  signed  tbe  will  to  avoid 
offending  the  physician,  and  other  witnesses,  in- 
cluding another  attending  physician,  testified 
against  testamentary  capacity.  Sydner  v.  Cun- 
ningham, 13  Ky.  L.  Rep.  84.  F.  H.  B. 
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638,  kudWilliams  v.  State,  87 Tex.  Crim.Kep. 
— .  89  8.  W.  687.    What  was  the  question  be- 
fore the  court  in   WM  v.  8tate,  9  Tex.  App. 
490?    It  was  as  to  whether  or  not  an  expert 
could  give  his  opinion  unless  be  had  heard  all 
the  testimony  bearing  upon  the  question  at 
issue.     It  was  not  a  case  in  which  the  hypo- 
thetical case  was  submitted  to  an  expert  who 
bad  not  heard  the  evidepce.  The  question  arose 
in  this  manner:    Dr.  Stone,  witness  for  the  de- 
fendant, heard  all  the  testimony  introduced  on 
the  trial,  and  gave  as  bis  opinion  that  he  bad 
heard  no  evidence  of  the  insanity  of  the  accused 
that  could  not  be  explained  by  other  causes, 
such  as  indulgence  in  drink  or  debauchery. 
The  state,  upon  cross-examination  of  Dr.  Stone, 
asked  what  bis  opinion  was,  based  upon  the 
testimony  of  the   witness   Pool.    Dr.   Stone 
answered  that  from  the  evidence  of  Pool  alone 
be  would  have  considered  Webb  insane,  and 
believed  the  mind  of  defendant,  at  the  time  the 
particular  offense  was  committed,  to  be  more 
or  less  disturbed  from  some  cause,  but  not  to 
the  extent  to  relieve  him  entirely  from  responsi- 
bility.    In  passing,  the  court  says   ''that  the 
witness  bad  heard  all  the  testimony  in  the  case 
and    did    not    believe    the  defendant  insane. 
This  opinion,  founded  upon  the  whole  testi- 
mony, must  have  included,  and  did  include, 
the  testimony  of  the  witness  Pool.    If  it  did, 
then  how  could  any  injury  result  to  defendant 
by  asking,  and  that,  too,  upon  cross  examina- 
tion, the  opinion  of  the  witness  upon  the  testi- 
mony of  Pool  alone,  we  confess  we  cannot 
conceive.     It  would  have  been  otherwise  if  the 
expert  had  not  heard  and  formed  his  opinion 
upon  the  whole  case;  for  in  that  case  the  ques- 
tion and  answer  would  have  been,  not  only  im- 
proper, but  illegal  and  inadmissible."    Now, 
it  will  be  observed  that  in  the  Webb  Gase^  the 
hypothetical  question  was  not  propounded  to 
an  expert  who  had  not  heard  the  testimony, 
but  the  expert  had  beard  all  the  evidence.    It 
may  be  insisted  that,  if  it  is  necessary  for  the 
expert  to  hear  all  the  testimony  before  giving 
an  opinion,  therefore  it  is  absolutely  necessary 
that  the  hypothetical  case  submitted  to  an  ex- 
pert who  did  not  hear  the  testimony  must  em- 
brace   all    the    testimony  bearing    upon   the 
question  of  sanity.     We  are  not  called  upon  to 
pass  upon  this  question;  but  the  reasons  for  the 
one  rule  will  not  apply  to  the  other  rule.    Take 
the  most  enlightened  expert,  and  let  him  bear 
all  the  testimony;  he  can  arrive  at  a  correct 
conclusion  as  to  the  sanity  of  the  accused;  and 
at  the  same  time  if  called  upon  to  state  all  the 
facts  from  which  he  makes  the  conclusion,  he 
would  most  generally  fail.     The  impression 
from  the  facts  is  made  upon  his  mind,  without 
the  ability  to  produce  the  facts  in  the  state- 
ment.    But.  be  this  as  it  may,  the  question  in- 
volved in  the   Webb  Case  is  not  the  question 
before  us.    Now,   it  is  true    that    Presiding 
Judge  White  in  that  case  states  that  the  full 
case  must  be  submitted,  and  he  asserts  that  all 
the  authorities  support  this  proposition.     We 
find  to  the  contrary, — that  the  overwhelming 
weight  of  authority  supports  the  proposition 
"that  the  state   has  the  right  to  submit  its 
hypothetical  case,  and,  if  the  accused  is  not 
satisfied  with  it,  he  can  state  his  hypothetical 
case."    This  proposition  is  conclusively  estab- 
lished by  the  authorities  cited  in  the  original 
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opinion;  and,  in  addition  to  those,  we  desire  to 
cite  the  elaborate  opinion  in  the  case  of  Co^le 
V.   Com.  104  Pa.    117.     To  be  more  explicit: 
"Each  side  had  the  right  to  an  opinion  from 
the  witness  upon  any  hypothesis  reasonably 
consistent  with  the  evidence;  and,  if  meaeerly 
presented  in  the  examination  on  one  side,  it 
may  be  fully  piesented  on  the  other;  the  whole 
examination  being  within  the  control  of  the 
court,  whose  duty  it  is  to  see  that  it  is  fairly 
and  reasonably  conducted."    Now,  the  ques- 
tion presented  to  us  is  one  in  which  the  state- 
presented  its  theory  of  the  hypothetical  case  to 
the  expert.    (We  are  now  treating  of  the  bill, 
of  exceptions  in  reference  to  Dr.  Davis's  testi- 
mony.)   The  state  had  a  right  to  select   its 
theory  of  the  evidence,  and  to  base  a  hypothet- 
ical case  upon  that  state  of  facts  which  the 
state  thought  to  be  true.    The  defendant  had- 
a  right  to  submit  a  hypothetical  case  upon  the 
state  of  facts  which  he  believed  to  be  true. 
Of  course,  if  the  statement  of  the  hypothetical 
case  for  the  state  was  unfair  and  unjust  to  ap- 
pellant, and  objections  bad  been  raised,  the 
court  would  have  controlled  this  matter;  but 
that  does  not  appear  in  this  case.     It  would  be 
almost  impossible  for  the  state  to  embrace  all 
the  testimony  introduced  in  evidence  in  the 
hypothetical  ease,  without  impressing  the  jury 
with  the  fact  that  tt^e  state  believed  that  all  of 
the  evidence  and  circumstances  embraced  in 
the  case  were  in  fact  true.    This  would  be  a. 
great  injury  to  the  state.     It  would  be  in  the 
nature  of  a  concession  of  facts  which  the  state 
proposed  to  controvert.     Nor  would  it  be  just 
to  the  defendant  to  require  him  to  embrace  all 
the  facts  in  his  statement, — those  which  tended 
to  show  sanity  as  well  as  insanity, — when  he 
did  not  believe  the  testimony,  and  in  fact  pro- 
posed to  impeach  the  witnesses  swearing  to  the 
facts  tending  to  show  sanity  in  some  manner, 
or  to  show  that  they  were  unreasonable  and 
not  in  fact  true.     The  record  shows  that  a- 
very  full  statement  was  made  by  the  state  pre- 
senting its  theory  of  facts  believed  to  be  true; 
and  the  record  also  shows  that  the  defendant 
presented  his  theory  of  the  case.     This  being 
so;  the  expert  was  in  possession  of  the  whole 
case  as  effectually  as  can  be  presented  practi- 
cally upon  a  trial  of  the  case. 

In  the  Leaefte  Case,  22  Tex.  App.  279,  58 
Am.  Rep.  688,  the  question  was  in  regard  to 
placing  the  experts  under  the  rule.  It  appears 
from  the  record  that  the  experts  were  placed 
under  the  rule,  and  did  not  hear  the  testimony 
of  the  other  witnesses.  Leache  contended  that 
this  was  reversible  error;  that  he  had  the  right 
to  have  the  experts  present,  so  that  they  might 
hear  the  testimony  in  order  to  give  an  opinion. 
Presiding  Judge  White  states,  "that  it  is  not 
shown  that  the  hypothetical  method  of  obtain- 
ing the  opinion  of  the  experts  was  either  de- 
fective in  not  submitting  all  the  facts  essential 
to  an  intelligent  opinion,  nor  that  the  opinions 
were  such  as  would  have  been  eiven  differently 
had  the  evidence  been  heard  directly  by  these 
witnesses  and  their  conclusions  drawn  from  it, 
and  not  from  a  hypothetical  statement  of  it. 
We  cannot  perceive  that  the  discretion  of  the 
trial  judge  was  abused  in  the  matter  to  the 
prejudice  of  the  defendant;"  that  is,  that,  in 
placing  the  experts  under  the  rule,  no  preju- 
dice therefrom  was  shown  to  have  resulted  to  • 
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the  appellant.  That  was  the  only  question  in 
judgment.  The  remarks  of  Judse  White  in  re- 
gard to  the  rule  were  not  called  for  or  necessary 
to  the  disposition  of  the  question  raised;  hut 
he  states,  relying  upon  Coyle  v.  Cam.  104 
Pa.  117,  ''that,  where  the  expert  has  not 
heard  the  evidence,  each  side  had  the  right 
to  an  opinion  from  the  witness  upon  any  hjr- 
pothesis  reasonably  consistent  with  the  evi- 
dence; and  if  meagerly  presented  in  the  exam- 
ination on  one  side,  it  may  be  fully  presented  on 
the^other,  the  whole  examination  being  within 
the  control  of  the  court,  whose  duty  it  is  to  see 
that  it  is  fairly  and  reasonably  conducted." 
The  question  involved  in  the  Leache  Case,  23 
Tex.  App.  279,  58  Am.  Rep.  638,  was  simply 
the  action  of  the  court  in  putting  the  experts 
under  the  rule,  and  all  of  the  observations 
made  by  the  presiding  judge  in  regard  to  the 
rules  which  control  in  submitting  hypothet- 
ical cases  to  an  expert  were  dicta.  But  he  con- 
cedes that  each  side  has  the  right  to  an  opinion 
from  the  witness  upon  any  hvpothesis  reasona- 
bly consistent  with  the  evidence.  This  con- 
cession is  made  in  the  face  of  the  assertion  that 
all  authorities  agree  that  it  is  inadmissible  to 
permit  an  expert  to  give  his  opinion  upon  any- 
thing short  of  all  the  evidence  in  the  case, 
whether  he  has  personallv  heard  it,  or  it  is 
stated  to  him  hypothetically. 

In  the  Williams  Com,  87  Tex.  Crim.  Rep. 
— ,  80  S.  W.  687,  the  only  question  before 
the  court  was  as  to  the  admissibility  of  the  tes- 
timony of  Dr.  Armstrong,  an  expert,  who  tes- 
tified that  he  had  heard  but  a  part  of  the  testi- 
mony, but  had  read  the  newspaper  account  of 
the  testimony  of  the  witnesses  on  the  question 
of  insanity  on  the  previous  trial  of  the  case. 
The  court'thereupon  stated  that  the  testimony 
was  the  same  in  the  present  trial,  and  per 
mitted  the  witness,  over  the  objections  of  ap- 
pellant, to  give  an  opinion  as  to  the  sanity  of 
the  defendant.  We  held  in  that  case  that  the 
newspaper  report  was  nothing  but  hearsay  tes- 
timony, and  that  it  was  not  competent  for  the 
judge  to  put  such  a  hypothetical  case  to  the 
witness.  We  stated,  further,  that  if  the  news- 
paper statement  was  eliminated,  the  witness 
was  not  authorized  to  give  his  opinion  based 
only  on  having  heard  a  part  of  the  testimony 
of  the  witnesses.  So  the  question  here  pre- 
sented was  not  raised  in  said  case,  and  what 
was  said  by  us  in  referring  to  the  Webb  Case, 
9  Tex.  App.  490.  and  the  Leache  Case,  22  Tex. 
App.  279,  58  Am.  Rep.  688,  was  not  at  all  nec- 
essary to  that  decision. 

We  misunderstood  the  bill  of  exceptions  re- 
served t6  the  testimony  of  Carrie  Sparks.  We 
thought  that  the  only  objection  urged  to  this 
testimony  was  that  it  was  not  in  rebuttal ;  but, 
since  our  attention  has  been  called  to  the  bill 
in  the  motion  for  rehearing,  we  find  that  the 
appellant  moved  to  exclude  the  evidence  upon 
the  grounds,  condensely  stated,  of  irrelevancy, 
that  appellant  was  not  shown  to  have  been  in 
the  house,  and  a  number  of  other  objections. 
We  therefore  have  the  question  as  to  whether 
or  not,  under  the  circumstances  of  this  case, 
the  evidence  of  this  witness  was  admissible. 
When  we  look  to  the  record  we  find  that  the 
circumstances  strongly  tended  to  show  that  the 
appellant  was  at  home.  The  evidence  places 
Mrs.  Burt  there,  as  well  as  defendant,  a  short 
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time  after  the  expression  was  heard.  This  be- 
ing the  case,  we  are  of  opinion  that  the  testi- 
mony was  admissible,  and  have  no  doubt  of 
its  relevancy.  It  was  conceded  in  the  argu- 
ment of  appellant's  counsel  that  defendant 
killed  his  wife  and  two  children.  About  this 
there  is  no  question.  But  it  is  contended  that 
the  evidence  of  this  witness  bears  strongly  on 
the  question  of  sanity.  We  do  not  understand 
it  in  that  way.  The  testimony  shows  that  Mrs. 
Burt  exclaimed,  "I  will  stand  this  thing  no 
longer  1"  To  what  "thing"  she  alluded  is  not 
disclosed.  Whether  it  was  the  ill  treatment 
of  the  husband,  or  whether  it  was  the  insane 
conduct  of  the  defendant,  is  not  shown.  The 
exclamation  may  have  been  made  because  of 
the  strange  and  unnatural  conduct  of  an  in- 
sane man,  or  might  have  been  induced  by  the 
ill  treatment  of  appellant  towards  his  wife. 
We  are  left  in  the  dark  upon  this  subject. 
This  exclamation  could  not  have  been  made  by 
the  servant,  for  she  was  not  at  home;  and  the 
evidence  shows  no  other  female  there  except 
Mrs.  Burt.  Appellant  insists,  however,  that 
the  evidence  fails  to  show  that  Burt  was  at 
home.  The  witness  heard  the  exclamation  aft- 
er 7  o'clock  in  the  evening.  It  is  shown  that 
defendant  was  there  between  8  and  9  o'clock. 
The  exclamation  was  made  at  his  home,  and 
the  conclusion  is  reasonable  that  it  was  made 
by  his  wife  to  him.  Be  this  as  it  may,  appel- 
lant concedes,  and  the  unquestioned  facts  of 
the  case  demonstrate,  that  he  killed  his  wife 
and  children.  We  might  admit,  but  we  do 
not,  the  incompetency  of  this  evidence;  and 
yet  no  possible  injury  could  have  resulted  to 
appellant.  It  is  a  strained  conclusion  that  the 
remark  made  by  the  female  in  the  house  tended 
to  show  the  sanity  of  defendant,  for,  as  be- 
fore stated,  it  might  have  resulted  from  the 
insane  act  of  the  appellant.  If  the  jury  be- 
lieve, as  they  had  a  right  to  believe,  that  the 
exclamation  was  made  by  appellant's  wife  to 
defendant,  clearly  the  evidence  was  admissi- 
ble. If  they  did  not  so  believe,  then  no  harm 
resulted  to  the  appellant.  If  the  jury  believed 
that  the  appellant  was  insane,  or  had  a 
doubt  about  it,  they  may  have  concluded  that 
the  exclamation  was  made  by  the  wife,  be- 
cause of  some  misconduct  of  her  deranged  hus- 
band, or,  if  they  did  not  believe  he  was  insane, 
that  the  remarks  were  made  because  of  the  ill 
treatment  of  the  defendant.  We  are  left  in  a 
field  of  speculation,  but  we  cannot  perceive, 
conceding  the  inadmissibility  of  the  testimony 
for  the  argument,  how,  under  the  facts  of  this 
case,  appellant  could  have  been  injured;  that 
he  killed  his  wife  and  children  being  a  con- 
ceded fact.  Now,  it  must  reasonably  appear 
that  the  exclamation  testified  to  by  the  witness 
Sparks  tended  to  show  sanity,  and  nothing  else; 
and,  unless  this  is  made  to  appear,  no  injury 
could  have  resulted.  But  we  are  of  opinion 
that  the  evidence  was  admissible,  independent 
of  these  considerations. 

The  court  instructed  the  jury  upon  the  sub- 
ject of  express  malice  as  follows:  "(6)  Ex- 
press malice,  which  is  absolutely  essential  to 
constitute  murder  in  the  first  degree,  exists 
where  one,  with  sedate,  deliberate  mind  and 
formed  design,  unlawfully  kills  another.  (7) 
When  an  unlawful  killing  is  established,  the 
condition  of  the  mind  of  the  party  killing,  at 
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the  time,  just  before  and  just  after  the  killing, 
is  an  importaot  consideration  in  determining 
the  grade  of  the  homicide;  and  in  determining 
whether  murder  has  been  committed  with  ex- 
press malice  or  not,  the  important  questions 
for  a  jury  to  consider  are:  Do  the  facts  and 
circumstances  in  the  case  at  the  time  of  the 
killing,  and  before  and  after  that  time,  having 
connection  with  or  relation  to  it,  furnish  satis- 
factory evidence  of  a  sedate  and  deliberate  mind 
on  the  part  of  the  person  killing,  at  the  time 
he  does  the  act?  And  do  these  facts  and  cir* 
'Cumstances  show  a  formed  design  to  take  the 
Mfe  of  the  person  slain,  or  to  inflict  on  him 
some  serious  bodily  harm,  which,  in  its  neces- 
sary and  probable  consequences,  may  result  in 
his  death?  Or  do  the  facts  and  circumstances 
in  the  case  show  such  a  general  reckless  disre- 
gard of  human  life  as  necessarily  includes  the 
formed  design  against  the  life  of  the  person 
slain?  If  they  do,  the  killing,  if  it  amounts  to 
murder,  will  be  upon  express  malice.  (8)  In 
order  to  warrant  a  verdict  of  murder  in  the 
Urst  degree,  malice  must  be  shown  by  the  evi- 
dence to  have  existed;  that  is,  the  jury  must  be 
satisfied  from  the  evidence,  beyond  a  reasona- 
ble doubt,  that  the  killing  was  a  consumma- 
tion of  a  previously  formed  design  to  take  the 
life  of  the  person  killed,  and  that  the  design  to 
kill  was  formed  deliberately  with  a  s^ate 
mind, — that  is,  at  the  time  when  the  mind  of 
the  person  killing  was  self  possessed  and  capa- 
ble of  contemplating  the  consequences  of  the 
act  proposed  to  be  done.  There  is,  however, 
DO  definite  space  of  time  necessarvto  intervene 
between  the  formed  design  to  kill  and  the  ac- 
tual killing.  A  sinsle  moment  of  time  may 
be  sufiicient.  All  that  is  required  is  that  the 
mind  be  cool  and  deliberate  in  forming  its  pur- 
pose, and  that  the  design  to  kill  is  formed  while 
the  mind  is  in  such  calm  and  sedate  condition. 
{9)  When  the  evidence  satisfies  the  mind  of  the 
iury,  beyond  a  reasonable  doubt,  that  the  kill- 
ing was  the  result  of  a  previously  formed  de- 
sign by  the  defendant  to  kill  deceased,  and  that 
the  design  was  formed  when  the  mind  was 
calm  and  sedate,  and  capable  of  contemplating 
the  consequences  of  the  act  proposed  to  tS 
done  by  him,  and  such  killing  is  further  shown 
to  have  been  unlawful  and  done  with  malice, 
then  the  homicide  is  murder  in  the  first  degree, 
and  your  verdict  should  be  rendered  accord- 
ingly. (10)  To  warrant  a  conviction  of  mur- 
der in  the  first  degree,  the  jury  must  be  sat- 
isfied by  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  before  the  act,  de- 
liberately formed  the  design  with  a  calm  and 
sedate  mind  to  kill  the  deceased;  that  he  selected 
and  used  the  weapon  or  instrument  or  means 
reasonably  sufficient  to  accomplish  the  death 
by  the  mode  and  manner  of  its  use.  The  act 
must  not  result  from  a  mere  sudden,  rash,  and 
immediate  design,  springing  from  an  inconsid- 
erate impulse,  passion,  or  excitement,  however 
unjustifiable  and  unwarrantable  it  may  be.  (11) 
Now,  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant, 
£ugene  Burt,  in  Travis  county,  state  of  Texas, 
on  or  about  July  24,  1896,  as  charged  in  the 
indictment,  unlawfully,  with  •  malice  afore- 
thought, with  a  sedate  and  deliberate  mind 
and  "formed  design  to  kill,  did  kill  Anna 
M.  Burt,  by  then  and  there  striking,  beating, 
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and  wounding  the  said  Anna  M.Burt  upon  her 
head  and  face  with  a  hatchet  and  some  heavy 
instrument,  thereby  fracturing  the  skull  and 
the  bones  of  the  face  of  said  Anna  M.  Burt, 
and  by  then  and  there  tying  tightly  around  the 
throat  and  neck  of  said  Anna  M.  Burt  a  hand- 
kerchief, thereby  strangling  and  suffocating 
the  said  Anna  M.  Burt,  and  by  then  and  there 
wrapping  around  the  head  and  body  of  said 
Anna  M.  Burt  a  blanket,  and  securely  tying 
same  thereon  with  rope,  and  then  and  there 
throwing  said  Anna  M.  Burt,  so  wrapped  and 
tied,  in  a  cistern  partially  filled  with  water, 
sufficient  to  submerge  the  body  of  said  Anna 
M.  Burt;  or  if  the  said  defendant  did,  with 
malice  aforethought,  so  kill  said  Anna  M.  Burt, 
by  either  one  or  by  all  of  the  means  above 
enumerated.— you  will  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  so 
state  in  your  verdict,  and  fix  his  punishment  at 
death  or  confinement  in  the  state  penitentiary 
for  life,  as  you  may  determine  and  state  in 
your  verdict." 

Counsel  for  appellant  objects  to  that  portion 
of  the  charge  which  reads  as  follows:  **If  the 
said  defendant  did,  with  malice  aforethought, 
so  kill  said  Anna  M.  Burt,  you  will  find  the 
defendant  guilty  of  murder  in  the  first  degree ." 
It  is  insisted  that  this  charge  authorized  a  ver- 
dict of  murder  in  the  first  degree,  upon  a  state 
of  case  which  demanded  a  verdict  of  murder 
in  the  second  degree.  We  do  not  so  under- 
stand the  charge.  It  has  reference  directly  to 
the  preceding  portions  of  the  charge,  which 
in  a  remarkably  clear  and  explicit  manner  de- 
fine murder  in  the  first  degree.  No  juror  with 
the  least  decree  of  intelligence,  under  the 
charge  ^ven  in  this  case,  could  conclude  that 
the  verdict  of  murder  in  the  first  degree  could 
be  rendered  unless  it  was  established  beyond  a 
reasonable  doubt  by  the  evidence  that  the  ac- 
cused, with  a  calm  mind  and  formed  design,  de- 
liberately killed  his  wife.  This  portion  of  the 
charge  has  reference  to  the  charge  preceding  it, 
and,  when  it  says  "so  kill,"  it  means,  and  of 
necessity  means,  in  the  manner  and  condition 
of  mind  as  set  forth  in  the  preceding  portions 
of  the  charge.  However,  there  was  no  objec- 
tion to  the  charge;  and  this  being  the  case,  the 
rule  is  that  it  must  have  been  calculated  to  in- 
jure the  rights  of  the  accused.  This  proposi- 
tion is  supported  by  any  number  of  cases,  the 
leading  case  being  Bishop  v.  State,  48  Tex.  390. 
Tested  by  this  rule,  was  appellant  injured? 
As  we  said  in  the  original  opinion,  there  is  no 
murder  in  the  secondxlegree  in  this  case.  The 
learned  counsel  of  appellant,  in  argument,  ad- 
mitted that,  if  the  accused  was  sane,  he  was 
guilty  of  murder  upon  express  malice.  If  this 
be  true, — and  it  is  absolutely  true, — then  no 
possible  injury  could  have  resulted  from  this 
charge,  if  the  appellant's  construction  be  cor- 
rect. 

It  is  insisted  by  counsel  for  appellant  that, 
if  we  affirm  this  judgment,  it  will  be  contrary 
to  law,  and  contrary  to  the  previous  decisions 
of  this  court.  If  contrary  to  law,  this  judg- 
ment ought  not  to  be  affirmed.  If  contrary  to 
previous  dec^ions,  and  those  decisions  are 
wrong,  being  correct  in  all  other  respects,  the 
judgment  ought  to  be  affirmed.  It  is  not  con- 
tended by  counsel  that  a  change  of  opinion  has 
wrought  a  legal  injury  to  appellant,  in  mislead- 
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inghim  so  as  to  deprive  him  of  a  legal  de- 
fense. Nothing  of  this  sort  is  intimated.  We 
have  discussed  the  cases  referred  to  by  appel- 
lant in  Which  he  insists  that  we  have  laid  down 
a  different  rule  in  regard  to  the  testimooy  of 
an  expert.  We  have  shown  that  no  case  con- 
tains the  question  here  raised.  We  have  shown 
that  in  the  WM,  Leaehe,  and  Williams  Cases, 
supra,  the  observations  of  the  court  were  mere 
dicta.  But  concede,  for  the  argument,  that 
this  court  has  changed  its  opinion  (which  is  not 
the  case);  if  we  are  correct  now,  the  appellant 
has  no  right  to  complain,  he  having  been  mis- 
led in  no  manner  calculated  to  deprive  him  of 
a  legal  defense.  But,  as  we  have  before  ob- 
served, the  question  in  regard  to  the  manner  of 
obtaining  the  opinion  of  an  expert  has  never 
been  presented  to  this  court  in  the  shape  pre- 
sented in  this  case.  There  has  been  no  change 
of  opinion,  but  there  have  been  dicta,  which  are 
not  supported  by  the  authorities.  We  have 
given  this  record  a  most  careful  examination, 
in  the  light  of  the  consequences  of  the  verdict, 
and  are  thorouffhly  aware  of  the  fate  pending 
over  the  appellant,  and  would  not  hesitate  to 
reverse  the  iudgroent  if  we  thought  appellant 
had  been  deprived  of  a  legal  right;  but  we 
have  found  nothing  in  the  record  tending  re- 
motely to  show  that  appellant  has  been  de- 
prived of  a  le^l  right.  The  evidence  is  am 
ply  sufficient,  m  fact  conclusive,  of  the  guilt  of 
the  accused;  the  verdict  of  the  jury  is  sup- 
ported beyond  all  question  by  the  evidence; 
and  we  have  found  nothing  in  the  record  au 
thorizing  this  court  to  reverse  the  judgment, 
The  motion  for  rehearing  filed  by  appellant  is 
overruled,  and  the  judgment  affirmed. 

Davidson*  J.,  concurring  (Filed  Decem- 
ber 15,  1897): 

I  concur  in  the  conclusions  reached  by 
the  presiding  judge.  As  to  whether  the 
bill  of  exceptions  in  regard  to  'the  testi- 
mony of  the  expert  witness  Dr.  Davis  is 
complete,  so  as  to  raise  the  question  at 
issue,  I  simply  quote  the  qualification  of  the 
trial  judge  to  said  bill:  'The  evidence  in  the 
case  was  very  voluminous,  and  in  part  contra- 
dictory. The  fact  of  the  killing  itself,  relied 
on  by  the  defense  as  one  of  its  strongest,  if 
not  only,  ground  showing  insanity,  was  one  of 
the  disputed  facts  in  the  case,  provable  only 
by  circumstances,  and  it  was  impossible  to 
form  a  hypothetical  case  assuming  all  the  evi- 
dence in  the  case  to  be  true,  because  there  was 
no  direct  evidence  of  the  killing,  and  said  tes- 
timony was  contradictory  in  part;  and  the 
court  stated  to  counsel  that  the  state  would  be 
allowed  to  state  a  hypothetical  case  based  upon 
the  assumption  that  her  testimony  was  true, 
and  embracing  all  the  evidence  for  the  state, 
and  to  ask  the  opinion  of  the  witness  based 
upon  such  hypothesis;  and  that  the  defendant 
would  be  allowed  to  state  a  hypothetical  case 
based  upon  the  assumption  that  his  testimony 
was  all  true,  and  on  all  reasonable  inferences 
to  be  drawn  from  such  testimony,  and  to  ex- 
press his  opinion  based  upon  such  hypotheti- 
cal case.  The  state  embraced  all  its  testimony 
in  its  hypothetical  question,  and,  upon  the  as- 
sumed truth  of  said  question,  the  witness  stated 
bis  opinion  that  defendant  was  sane.  The  de- 
fendant then  put  its  hypothetical  case  to  wit- 
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ness  based  on  the  assumption  that  all  his  testi- 
mony was  true,  and  based  on  the  assumption 
that  all  reasonable  inferences  to  be  drawn  from 
his  testimony  were  true,  including  the  fact  that 
defendant,  without  reason,  motive,  or  cause, 
killed  his  wife  and  children,  upon  which  ques- 
tion witness  answered  that  upon  such  hypothesis 
he  would  say  the  defendant  was  insane.  All  the- 
evidence  was  embraced  and  included  in  the 
state's  hypothetical  question  and  defendant'a 
hypothetical  question  combined."    It  will  be 
seen  from  this  statement  of  the  judge  that  two- 
hypothetical  questions  were  stated, —one  based 
upon  the  evidence  for  the  state,  and  the  other 
ba.sed  upon  the  evidence  for  the  defendant. 
The  expert  witness  answered  upon  the  state'a 
hypothetical  question  that  the  defendant  waa 
sane,  and  upon  the  hypothetical  question  put 
by  the  defendant  that  he  was  insane.    Taking- 
these  answers,  we  are  forced  to  the  conclusion 
that  the  testimony  was  not  only  incongruous 
and  contradictory,  but  led  the  mind  of  Uie  ex- 
pert to  two  different  conclusions.    Under  such 
a  state  of  case,  it  is  evident  that  a  hypothetiod 
case  embracing  all  the  facts  adduced  on  the 
trial  in  this  respect  could  not  be  answered  by 
the  witness  without  first  having  decided  in  his 
own  mind  the  credibility  of  the  witnesses  testi- 
fying to  such  facts.    This,  of  course,  he  could 
not  do.    The  credibility  of  the  witnesses  and 
the  weight  to  be  given  their  testimony  in  thiS' 
slate  is  entirely  within  the  province  of  the 
jury.    Then,  we  have  the  question  as  stated  in 
the  opinion  of  the  presiding  judge   sharply 
presented,  because  no  hypothetical  question 
was  put  to  the  witness  covering  the  entire  tes- 
timony adduced  in  relation  to  insanity.    The 
question,  then,  is  as  to  whether  the  expert  wit- 
ness can  be  asked  hypothetical  questions  in- 
volving the  different  theories,  without  requir- 
ing him  in  one  question  to  pass  upon  all  the 
testimony  adduced.    It  is  conceded  by  Judge 
Henderson  that,  if  the  testimony  is  incongru- 
ous and  contradictory,  hypothetical  questiona 
can  be  asked,  presenting  the  different  theories, 
and  the  witness  be  required  to  state  his  opin- 
ion on  each.    I  asree  with  the  presiding  judge 
that  this  can  be  done  in  either  event,  whether 
the  facts  are  disputed  or  not.    If  this  were  not 
true,  there  would  be  endless  confusion  and  in-, 
terminable  discussion  as  to  what  are  the  facts, 
or  whether  the  facts  are  incongruous  or  not. 
That  the  hypothetical  questions  may  be  put  to 
the  witnesses  in  this  manner  is  sustained  by  the 
weight  of  authority,  and  is  the  sounder  rule. 
In  support  of  this  proposition,  I  refer  to  Shir- 
ley V.  State  (Tex.  (Srim.  App.)  86  S.  W.  2«7; 
Jones,  Ev.  §  872,  and  notes  for  collated  au- 
thorities; Stearns  v.  Field,  90  N.  Y.  640;  Ear- 
nett  V.  Gartep,  66  N.  Y.  641;  Mercer  v.  Vose, 
67  N.  Y.  56;  Fairchild  v.  Baseomb,  85  Vt.  898; 
People  V.  Augsburp,  97  N.  Y.  501;  Ouiterman 
V.   Liverpool,  N,  F.  <J&  P.  8.  8,  Co,  88  N.   Y. 
358;  CoyU  v.  Com.  104  Pa.  117;  Pidcock  v.  Pot- 
ter,   68   Pa.   342,  8  Am.   Rep.  181;  State  v. 
Klinger,  46  Mo.  224;  StaU  v.  Eayden,  51  Vt. 
296;  Stephen,  Dig.  of  Ev.   p.  105,  note.    Mr. 
Jones,  in  his  work  on  Evidence  (vol,  2,  §  873), 
thus  states  the  question:    "The  facts  are  gen- 
erally in  dispute;  and  it  is  sufficient  if  the 
question  fairly  states  such  facts  as  the  proof  of 
the  examiner  tends  to  establish,  and  fairly  pre- 
sents his  claim  or  theory.    It  cannot  be  ex- 
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pected  that  the  iDterrogatory  will  include  the 
proofs  or  theory  of  the  adveisary,  since  this 
would  require  a  party  to  assume  the  truth  of 
that  which  he  generally  denies."  He  is  here 
discussing  the  practice  of  putting  hypothetical 
questions.  If  one  side  fails  to  include  all  the 
testimony  in  the  hypothetical  question,  the 
other  may  go  into  the  matter  fully  on  cross- 
examination.  This,  under  all  circumstances, 
will  get  the  matter  fairly  before  the  jury; 
and  such  a  practice  is  commended  by  the 
authorities  I  have  examined  on  the  question. 
See  also  Qoodvoin  y.  8taU,  96  Ind.  550;  and 
there  are  other  cases  in  Indiana  to  the  same  ef- 
fect 

Henderson*  J.,  concurring: 

I  agree  to  the  conclusion  reached  by  a  ma- 
jority of  the  court  in  this  case,  but  I  disagree 
as  to  the  rule  of  practice  therein  laid  down 
with  reference  to  propounding  to  an  expert  a 
hypothetical  case.  I  do  not  concede,  as  con- 
tended for  by  counsel  for  appellant,  that  the 
rule  has  eyer  heretofore  been  laid  down  by  this 
court.  The  question  was  more  nearly  in- 
yolyed  in  the  case  of  Webb  v.  State,  9  Tex. 
App.  490,  than  in  either  the  Leache  Cctae  or  the 
Williams  Case;  but  an  examination  of  even  the 
Webb  Case  fails  to  disclose  that  the  question 
was  properly  before  the  court.  Judge  White, 
howeyer,  in  rendering  the  opinion  in  that  case, 
appears  to  have  so  conceiyed  it,  and  discussed 
the  question,  and  stated  the  rule  to  be  that,  in 
propounding  a  hypothetical  question  to  an  ex- 
pert on  the  question  of  insanity,  all  the  evi- 
dence developed  on  the  trial  should  be  em- 
braced in  the  hypothetical  question  put  to  a 
party's  expert  witness.  The  opinion  of  the 
presiding  judge  discusses  the  matters  involved 
in  said  cases,  and  I  will  uo  further  refer  to 
them,  save  to  suggest  that  I  cannot  understand 
how  counsel  for  appellant  sq  strenuously  in- 
sists in  his  motion  for  rehearing  that  he  was 
misled  by  the  decision  in  the  Williams  Case  as 
to  the  rule  laid  down  in  propounding  a  hypo- 
thetical question  to  an  expert,  when  the  Will- 
iams Case,  at  the  time  the  Burt  Case  was  tried, 
had  not  then  been  decided  by  this  court.  The 
question  as  to  the  proper  interrogatory  to  be 
propounded  to  an  expert  witness  was  not  be- 
fore the  court  in  the  Williams  Case,  and  what 
was  said  on  the  subject  in  that  case,  on  a  care- 
ful reading,  would  obviously  appear  to  the  legal 
mind  to  be  merely  dicta.  Besides,  as  above 
stated,  the  Burt  Case  was  tried  in  the  district 
court  of  Travis  county  on  the  27th  day  of  No- 
vember, 1896,  while  the  Williams  Case  was  not 
decided  by  this  court  until  March  27,  1897;  so 
it  is  absolutely  impossible  that  counsel  could 
have  been  at  all  influenced  by  anything  that 
was  said  in  the  Williams  Case. 

I  would  here  call  attention  to  the  case  of 
Shirley  y.  State  (Tex.  Crim.  App.)  36  ».  W. 
267,  decided  by  this  court  on  the  10th  of  June, 
1896.  The  opinion  in  said  case  would  indicate 
that  this  very  question  had  come  directly  be- 
fore this  court  in  the  decision  of  that  case^  and 
the  opinion  would  appear  to  lay  down  a  differ- 
ent rule  than  that  contended  for  by  appellant. 
I  quote  from  the  opinion  as  follows:  "Upon 
the  trial,  counsel  for  the  state  submitted  to  the 
two  physicians,  G.  B.  Beaumont,  and  C.  M. 
Alexander,  a  hypothetical  case.  The  physi- 
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cians  gave  as  their  opinion  that  the  appellant 
was  not  only  sane,  but  that  he  was  feigning 
insanity.  Counsel  for  appellant  objected  to 
this  opinion,  because  the  hypothetical  case  was 
not  full,  and  did  not  introduoe  the  testimony 
introduced  by  the  appellant  tending  to  show  in- 
sanity. This  objection  was  not  well  taken. 
If  not  satisfied  with  the  hypothetical  case  sub^ 
mitted  to  the  doctors  by  counsel  for  the  state, 
it  was  the  duty  of  the  counsel  for  appellant  to 
submit  a  case  made  up  of  all  the  testimony. 
Again,  the  opinion  of  the  doctors  was  not 
based  upon  the  testimony  that  they  had  heard 
alone;  but  they  had  made  examinations  of  the 
appellant,  had  observed  his  conduct,  and  the 
opinion  was  based  upon  the  evidence  delivered 
by  the  witnesses  and  their  personal  observation 
of  the  conduct  of  the  appellant."  On  an  in- 
spection of  that  record,  it  will  appear,  as  sug- 
gested in  the  latter  part  of  said  opinion,  that 
the  experts  were  examined  u|>on  the  hypothet- 
ical case  put,  in  connection  with  their  personal 
examination  of  the  appellant  and  their  obser- 
vation of  his  conduct  I  think  it  may  be  said 
that  the  question  to  be  propounded  to  one's 
expert  witness  upon  a  hypothetical  case  was 
not  fairly  involved  in  the  Shirley  Case, 

After  an  examination  of  all  the  authorities 
which  are  accessible,  I  think  the  true  rule  on 
this  subiect  is  simply  this:  that  when  the 
issue  of  insanity  is  gone  into,  and  testimony 
is  introduced  upon  that  question,  add  an  ex- 
pert is  introduced  by  a  party,  and  a  hypotheti- 
cal question  is  propounded  by  such  party 
to  such  witness,  he  should  embrace  in  such 
hypothetical  question  all  the  facts  that  have 
been  developed  in  the  evidence  bearing 
upon  that  issue  which  are  not  inconfi:ruous 
and  which  are  not  disputed.  If  any  facts  are 
incongruous  or  are  disputed  by  him,  of  course 
be  would  be  authorized  to  omit  such  facts;  and, 
on  cross-examination,  the  opposite  party  could, 
if  he  saw  fit,  in  addition  to  the  hypothetical 
question  put  by  the  party  introducing  the  wit- 
ness, propound  a  hypothetical  case  of  his  own, 
and  add  thereto  such  other  facts  as  may  have 
been  omitted  by  the  opposite  party,  and  which 
might  occur  to  him  to  be  material.  Either 
partj  should  be  authorized  to  propound  hypo- 
thetical cases  embracing  the  disputed  facts; 
that  is,  each  party  would  embrace  the  facts 
believed  by  him  to  be  true  which  may  be  dis- 
puted by  his  adversary.  Such  a  course  seems 
to  me  to  be  fraught  with  fairness.  Bee  Bus- 
well,  Insanity,  §268;  Davis  v.  State,  35  Ind. 
496, 9  Am.  Rep.  760;  Goodwin  v.  State,  96  Ind. 
550;  Fairchild  v.  Baseomb,  85  Vt.  898;  Hatfia- 
way  Y.  National L.  Ins.  Cb.48Vt.  885;  Stephen, 
Dig.  of  Ev.  p.  105,  and  note.  Authorities  can, 
of  course,  be  found  to  the  contrary,  and  some 
of  them  go  to  the  extent  of  authorizing  a  hypo- 
thetical question  to  be  presented  to  an  expert 
embracing  only  such  facts  as  a  party  desires  to 
present.  See  Cayle  v.  Com.  104  Pa.  117,  and 
Sterns  v.  Field,  90  N.  Y.  640. 

It  occurs  to  me  that  the  rule  above  stated  is 
not  only  supported  by  the  best-considered  au- 
thorities, but  that  it  is  logical.  All  of  the  facta 
which  are  adduced  in  evidence  bearing  upon 
the  issue  of  insanity  are  a  part  of  the  defend- 
ant's character  in  that  respect.  Certainly,  all 
of  the  undisputed  facts  pertain  to  him,  and 
serve  to  shed  light  upon  his  character  with  re- 


340 


Texas  Coubt  of  Cbiminal  Appkals. 


*JXSVK, 


spjBct  to  his  saoity.  Now,  if  the  evidoDce  con- 
tained a  great  many  facts  indicating  eccentric- 
ity of  character,  and  a  few  of  these  are  culled 
out  and  put  to  an  expert,  he  might  sa^  that 
they  did  not  necessarily  indicate  insanity  of 
the  defendant;  whereas,  if  all  the  eccentric 
facts  are  presented  to  the  expert,  he  might  say 
that  they  clearly  indicate  insanity.  If,  more- 
over, the  record  embraces  a  great  number  of 
facts,  some  indicating  sanity  and  others  insan- 
ity, and  the  facts  indicating  insanity  alone  are 
presented  to  an  expert,  he  might  say  that  the 
party  was  insane.  On  the  other  hand,  if  only 
the  facts  Indicating  sanity  are  submitted  to  the 
expert,  he  might  unhesitatingly  say  that  the 
party  was  sane;  whereas,  if  all  the  facts  in 
combination  are  submitted  to  the  expert  in  the 
hypothetical  question,  he  might  say  that  they 
Indicated  his  sanity  or  insanity,  as  the  case 
may  be.  What  I  mean  to  say  is  this:  That 
when  all  of  the  facts  in  evidence  bearing  upon 
the  issue  of  the  insanity  of  the  defendant  are 
undisputed,  and  the  expert  is  adduced  by  the 
state  to  respond  to  a  hvpothetical  question  put, 
that  question  should,  in  common  fairness,  em- 
brace all  the  facts.  This,  in  concrete  form, 
alone  constitutes  his  character  for  sanity  or  in- 
sanity, and  the  opinion  based  upon  all  the  facts 
can  alone  shed  any  light  upon  the  question  or 
be  of  any  service  to  the  jury.  While  I  believe 
this  to  be  the  correct  rule,  yet  it  by  no  means 
follows  that  a  case  ought  to  be  reversed  where 
this  method  of  propounding  a  hypothetical 
case  has  not  been  followed;  and  I  would  not  be 
understood  as  holding  that  any  case  ought  to  be 
reversed  because  a  proper  hypothetical  ques- 
tion is  not  put  in  the  first  instance  by  a  partv 
callinff  an  expert,  where  full  opportunity  is  af- 
forded the  opposite  party  for  cross  examining 
that  witness.  Much  less  would  I  agree  that 
the  opposite  party  may  object  to  a  hypothetical 
question  on  the  ground  that  it  does  not  em- 
brace all  the  facts,  and  conceal  from  his  ad- 
versary, or  refuse  to  state  for  the  benefit  of  his 
adversary,  such  facts  as  are  not  embraced  in 
the  hypothetical  question.  In  the  case  at  bar, 
full  opportunity  was  afforded  the  appellant  on 
cross-examination  to  put  a  full  case  to  the  ex- 
pert, or  to  put  any  character  of  hvpothetical 
case  arising  from'  the  evidence  which  he  saw 
fit;  and  I  do  not  believe  that  he  could  refuse 
to  avail  himself  of  this  opportunity,  and  then 
ask  a  reversal  of  the  case  because  a  full  hypo- 


thetical case  hadL  not  been  pat  by  the  state. 
Further,  I  do  not  believe  that  the  bill  of  ex- 
ceptions in  this  case  fairly  raises  this  question. 
The  authorities  hold  that  the  bill  must  be  so 
full  and  certain  in  its  statements  that  in  and  of 
itself  it  will  disclose  all  that  is  necessary  to  em- 
phasize the  supposed  error.  It  must  sufficiently 
set  out  the  proceedings  and  attending  circum- 
stances below  to  enable  the  appellate  court  to 
know  certainly  that  error  was  committed.  The 
judge  must  certify  to  the  trutb  of  the  facta 
upon  which  the  exception  is  predicated;  and 
the  taking  of  an  exception,  without  the  recita- 
tion of  such  facts  in  the  certificate  of  the  judge* 
will  not  be  remedied  by  the  allegation  of  the 
grounds  upon  which  the  exception  was  taken. 
The  bill  of  exceptions  must  itself  certify  the 
ground,  or  it  must  reasonably  appear  from  the 
bill  itself. 

With  regard  to  the  testimony  of  the  witness 
Carrie  Sparks,  I  think  it  sufficiently  appears 
that  the  exclamation  she  heard  was  from  the 
wife  of  the  appellant,  and  was  addressed  to 
him.  It  was  made  on  the  evening  of  the  homi- 
cide, about  7  o'clock.  The  evidence  shows 
that  the  only  inmates  in  said  house  were  the 
appellant,  his  wife,  two  small  children,  and 
the  nurse.  At  that  particular  time  the  nurse 
and  children  were  absent,  and  there  is  no  testi- 
mony suggesting  that  anyone  else  could  have 
been  in  t^e  house  at  the  time,  save  the  appel- 
lant and  his  wife.  True,  the  evidence  is  not 
positive  establishing  the  fact  that  it  was  the 
voice  of  the  wife  addressed  to  her  husband 
(appellant);  but,  while  it  was  circumstantial, 
it  was  of  such  a  character  as  to  almost  certainly 
exclude  the  idea  that  the  expression  could  have 
been  made  by  any  other  party  than  the  wife, 
or  to  any  other  person  than  her  husband.  The 
evidence  shows  positively  the  absence  of  the 
nurse  and  children  from  the  house  at  that  hour, 
and  presumptively  or  inferentially  the  pres- 
ence there  at  that  time  of  appellant  and  his 
wife;  and  I  believe  it  was  admissible  for  the 
state  to  show  by  the  witness  Carrie  Sparks 
that,  as  she  passed  the  residence  of  appellant, 
she  heard  a  woman's  voice  exclaim,  m  a  high 
tone,  as  if  addressing  someone,  '*I  will  not 
stand  this  any  longer!"  and  this  could  be  used 
by  the  state  for  the  purpose  of  showing  motive* 
and  directly  as  tending  to  suggest  sanitv. 

With  the  foregoing  observations,  f  agree 
with  the  conclusion  reached  by  the  court. 
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Be  Estate  of  Henry  ELEMP,  an  Insolvent 
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Qry  KLiJfiJ 
Debtor. 

.CaL. 


.) 


A  combined  harvester  used  by  a  man 
en^^afi^ed  in  the  business  of  fkrming^  and 

grain  raislagr,  which  he  testifies  is  a  necessary  Im- 
plement for  bis  business,  is  exempt  from  execu- 
tion under  Co6e  Civ.  Proo.  9  600.  subdlv.  8,  as  a 
farming  utensil  or  implement  of  husbandry,  al- 


though the  owDer  has  used  it,  after  doing  his 
owQ  work.  In  harvesting  the  crops  of  his  neigh- 
bors. 

(November  9, 1807.) 

APPEAL  by  an  insolvent  from  an  order  of 
the  Superior  Court  for  Sutter  County  re- 
fusing to  set  apart  to  him  a  combined  harvest- 
ing machine  as  exempt  from  execution.    Be- 
versed. 
The  facts  are  stated  in  the  opinion. 


NOTB.-AS  to  exemptions  of  tools  of  trade  from 
execution,  see  also  Watson  v.  Lederer  (Colo.)  1  L. 
R.  A.  864,  and  note;  Re  MoManus  (CaL)  10  L.  R.  A* 
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507;  Consolidated  Tank  Line  Co.  v.  Hunt  (Towa)  It 
L.  R.  A.  47S:  and  Davidson  v.  Hannon  (Conn.)  84  L. 
R.A.718. 


1897. 


Be  Elbmp. 
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Mfurs,  White*  Hug^hes*  Sb  Seymour,  for 
appellant: 

*'The  farming  utensils  or  implements  of  hus- 
bandry of  the  judgment  debtor"  are  exempt 
from  execution. 

Code  Civ.  Proc.  subd.  8,  §  690. 

Statutes  of  exemption  are  remedial  in  char- 
acter, and  are  enacted  for  humane  purposes, 
and  are  everywhere  given  a  most  liberal  con- 
struction, in  furtherance  of  their  benevolent 
objects. 

Montague  v.  Richardson,  24  Conn.  388,  63 
Am.  Dee.  178;  Re  McManus,  87  Cal.  292,  10 
L.  R  A.  667;  Re  Robb,  99  Cal.  202. 

In  Kansas  a  printing  press,  type,  and  other 
articles  used  in  publishing  a  newspaper  have 
been  held  to  be  exempt  under  a  statute  exempt- 
ing * 'the  necessary  tools  and  implements  of  any 
nsechanic  "  etc 

miss  Y.'Vedder,  84  Kan.  59, 55  Am.  Rep.  287. 

So,  in  the  state  of  Vermont  a  barber's  chair 
was  exempted  as  a  tool  or  implement  ''neces- 
sary for  upholding  life"  of  the  debtor. 

AUen  V.  Thompion,  45  Vt.  472. 

In  Wisconsin  a  mowing  machine  was  ex- 
empted as  a  "farming  utensil"  necessary  to  a 
farmer  in  the  conduct  of  that  business. 

Humphrey  v.  Taylor,  45  Wis.  251,  80  Am. 
Rep.  738. 

There  seems  to  be  no  limitation  of  the  things 
which  may  be  held  exempt  as  implements, 
save  that  of  necessity.  If  they  are  necessary 
in  the  debtor's  trade  or  calling,  they  are  ex- 
empt, though  they  are  not  mere  tools,  but  are 
complicated  and  expensive  machinery. 

Freeman,  Executions,  2d  ed.  §  226a/  Re 
Baldwin,  71  Cal.  74;  Robert  v.  Adams,  88  Cal. 
888,  99  Am.  Dec.  418;  MeCue  v.  Tunstead,  ^5 
Cal.  506. 

Modern  ways  of  farming,  as  well  as  of  doing 
all  kinds  of  business,  make  it  necessary  for  the 
farmer  or  artisan  who  would  successfully 
compete  with  others  engaged  in  the  same  busi- 
ness, to  arm  himself  with  the  most  improved 
tools  and  machinery. 

Healy  v.  Bateman,  2  R.  I.  454,  60  Am.  Dec 
94;  Montague  v.  Richardson,  24  Conn.  88»,  63 
Am.  Dec.  178. 

Messrs.  K.  S.  Mahon  and  Lawrence 
Schlllig^,  for  respondent: 

A  reasonable  construction  should  be  given 
to  the  statute,  and  not  one  which  would  per- 
vert its  benevolent  design,  and  enable  gross 
frauds  to  be  perpetrated  under  cover  of  law. 

Re  Baldwin,  71  Cal.  78. 

The  farmer  who  farms  160  acres  cannot 
afford  such  an  expensive  piece  of  machinery, 
costing  |1,500,  and  requiring  twenty  to  thirtv 
mules,  or  a  traction  entwine  to  haul  it.  Nor  is 
it  a  "necessary  tool"  to  such  a  farmer. 

Boberts  v.  Adams,  88  Cal.  388,  99  Am.  Dec. 
418. 

The  legislative  intent  showing  ^that  a  har- 
vester is  not  a  "farming  implement"  is  found 
in  §  2955,  Civil  Code,  as  amended  March  16, 
1895.  Stat.  1895,  p.  57. 

Sec.  2955.  Mortgages  may  be  made  upon  the 
following  personal  property,  and  none  other. 

"Third. — Steam  engines  and  boilers. 

"Seventeenth.— Harvesters,  threshing  out- 
fits, hay  presses,  and  farming  implements." 

Some  large  farmers  who  own  harvesters  use 
large  steam  traction  engines  to  pull  the  har- 
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vester,  and  find  them  much  cheaper  and  more 
profitable  to  use  than  horses  or  mules  as  motive 
power. 

Such  an  outfit — harvester  and  engine— cost 
from  15,000  to  |7,000. 

Suppose  such  a  farmer  should  avail  himself 
of  the  insolvent  law.  Would  this  court  sanc- 
tion the  exemption  of  such  an  outfit  for  the  use 
of  the  insolvent  debtor. 

Such  a  construction  would  enable  a  person 
to  retain  to  his  own  use  thousands  of  dollars' 
worth  of  property,  and  place  it  bevond  the 
reach  of  his  creditors,  who,  perhaps,  have  sup- 
plied him  with  the  necessaries  of  life. 

Expensive  machinery  of  such  character  is 
not  exempt 

Re  Baldwin,  71  Cal.  74;  Ford  v.  Johnson,  84 
Barb  364;  Meyer  v.  Meyer,  28  Iowa.  859,  92 
Am.  Dec.  482. 

McFarland,  J.,  delivered  the  opinion  of 
the  court; 

This  is  an  appeal  by  an  insolvent  debtor 
from  an  order  of  the  superior  court  denying 
his  petition  to  have  set  apart  to  his  use  "one 
Holt  Bros.'  Combined  Harvester."  The  court 
adjudicated  that  said  harvester,  and  certain 
other  personal  property  not  involved  here,  "are 
not  utensils  or  Implements  of  husbandry,"  and 
in  so  holding  we  think  the  court  erred.  The 
court  found  that  at  the  date  of  the  adjudication 
in  insolvency,  and  for  a  long  time  prior  thereto, 
the  appellant  had  been  engaged  in  the  business 
of  farm  in  fT  and  grain  raising,  and  during  all 
that  time  had  used  and  employed  said  harvester 
in  the  conduct  of  his  business.  The  only  evi- 
dence introduced  on  the  subject  of  the  har- 
vester was  the  testimony  of  the  appellant  him- 
self. He  testified  that  for  about  nine  years  he 
had  been  engaged  in  farming  and  wheat  rais- 
in? on  a  certain  piece  of  land  in  Sutter  county; 
that  he  had  cultivated  between  1,000  and  1,100 
acres;  that  he  had  used  certain  personal  prop- 
erty, including  said  harvester  in  said  busmess; 
and  that  "all  thereof  were  and  are  necessary 
implements  for  the  proper  conducting  and  care 
of  my  said  business."  He  further  testified  as 
follows:  "I  purchased  said  harvester  in  the 
reaping  season  of  1888.  and  paid  for  the  same 
about  $1,500,  but  at  this  time  it  is  worth  about 
|800.  I  purchased  said  harvester  to  be  used 
in  harvesting  my  own  crops,  grown  on  the 
leased  lands  above  mentioned,  but  I  have  on 
some  occasions,  after  having  harvested  my 
own  crops,  used  said  harvester  in  harvesting 
the  crop  or  crops  of  one  or  two  of  my  neigh- 
bors, usually  in  return  for  assistance  rendered 
by  such  neighbor  or  neighbors  in  harvesting 
my  own  crops.  I  never  have  been  in  the  busi- 
ness of  harvesting  grain,  nor  have  I  used  said 
harvester  in  the  business  of  harvesting  grain 
for  others  in  any  manner  other  than  above  ex- 
plained. A  combined  harvester  is  a  necessary 
tool  for  a  farmer  and  grain  raiser  who  is  en- 
gaged in  the  business  to  any  considerable  ex- 
tent." He  further  said  that  "comparatively 
few  farmers  in  Sutter  county  own  a  combined 
harvester.  Some  of  them  still  use  headers, 
and  some  hire  combined  harvesters  to  harvest 
their  crops."  This  testimony  was  in  no  way 
controverted. 

Section  690,  subd.  3,  Code  Civ.  Proc,  pro- 
vides that  "the  farming  utensils  or  implements 
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of  husbandry  of  the  judgment  debtor"  are  ex- 
empt from  execution.  This  provision  has,  on 
its  face,  no  limitation  as  to  the  character  of  the 
implements  of  husbandry  so  exempt.  It  does 
not  even  provide  that  they  must  be  * 'neces- 
sary/' as  is  provided  in  statutes  of  exemption 
in  many  other  states,  and  as  is  provided  in  our 
own  Code  as  to  other  property  exempted.  Of 
course  personal  property  owned  by  a  farmer 
which  is  really  not  an  implement  of  husbandry 
is  not  exempt  under  the  section,  but  if  it  be 
such  an  implement  its  exemption  does  not  de- 
pend upon  its  value.  There  is  no  limitation 
as  to  value,  although  there  is  such  a  limitation 
as  to  certain  other  kinds  of  property  which 
are  exempt  under  other  provisions.  It  is 
clear  from  the  evidence  that  the  combined 
harvester  in  question  is  a  farming  utensil  and 
an  implement  of  husbandry,  if,  indeed,  that 
fact  is  not  a  matter  of  common  knowled«!. 
It  was  used  directly  and  prominently  in  the 
business  of  farmins:  and  for  no  other  purpose, 
and  it  is  not  contended  that  appellant  had 
other  implements  by  which  he  could  cut, 
thresh,  or  winnow  his  wheat.  Horse  rakes, 
ganff  plows,  headers,  threshing  machines,  and 
conibined  harvesters  are  as  clearly  implements 
of  husbandry  as  are  hand  rakes,  single  plows, 
sickles,  cradles,  flails,  or  an  old-fashioned  ma- 
chine for  winnowing.  There  is  no  ground  for 
exclading  an  implement  from  the  operation  of 
the  statute  because  it  is  an  improvement,  and 
supplants  a  former  implement  used  with  less 
effectiveness  for  the  same  purpose.  Present 
methods  of  farming,  as  well  as  conducting 
other  kinds  of  business,  require  the  use  of  im- 
proved machinery.  The  fact  that  not  many 
larmers  in  Sutter  county  own  combined  har- 
vesters is  of  no  importance.  It  appears  that 
it  was  not  unusual  for  them  to  hire  such  har- 
vesters. The  amount  of  land  cultivated  by 
appellant  is  certainly  not  unusual  in  this  state. 
The  whole  subject  is  one  of  legislative  policy, 
and  until  the  legislature  shall  see  fit  to  limit 
the  implements  of  husbandry  which  shall  be 
exempt^either  by  enumeration  or  by  a  re- 
striction based  on  value — ^a  court  has  no  war- 
rant in  any  of  the  reasons  given  by  respondent 
to  eliminate  from  the  statute  anything  which 
is  clearly  within  its  terms.  No  decisions  of 
this  court  cited  by  respondent  are  adverse  to 
the  above  views.  In  the  case  of  Re  Baldtoin, 
7t  Cal.  74,  it  was  held  that  a  threshing  ma- 
chine with  an  expensive  outfit  was  not  exempt 
because  it  was  used  chiefly  in  doing  work  for 
others.  The  court  there  says:  *'It  was  not  in- 
tended that  all  farming  machinery  which  a 
farmer  may  own  should  be  exempt,  because, 
while  he  uses  it  chiefly  by  renting  it  out,  or  in 
doin^  work  on  others'  farms  for  hire,  he  still 
uses  It  to  a  small  extent  on  his  own  land.  To 
hold  otherwise  would  enable  the  farmer, 
who  cultivates  40  acres,  to  invest  a  large 
amount  of  money  in  expensive  implements, 
and  to  hold  them  free  and  clear  of  his  creditors, 
though  they  were  used  but  for  a  day  on 
his  own  land,  and  for  all  the  balance  of  the 
year  were  rented  or  hired  out  to  othera"  And 
in  the  later  case  of  Estate  of  Me  }f anus,  87 
Cal.  292,  10  L.  R.  A.  667.  this  court  say  that 
in  the  Baldwin  Case  it  was  held  that  the  thresh- 
ing machine  was  not  exempt  **upon  the  ground 
that  the  outfit  was  principally  used  in  thresh- 1 
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ing  grain  raised  by  other  persons  for  hire." 
For  a  discussion  of  the  general  subject,  see 
Montague  v.  Richardson^  24  Conn.  888,  68  Am. 
Dec.  178,  and  notes;  it  being  remembered  that 
our  Code  is  broader  than  any  to  which  our  at- 
tention has  been  called,  there  being  no  such 
word  used  as  * 'necessary,"  • 'proper,"  "ade- 
quate," etc. 

We, think  that  the  court  below  erred  in  re- 
fusing to  set  apart  the  combined  harvester  as 
exempt,  and  therefore  the  order  appealed  from 
is  reversed. 

We  concur:  Temple»  J. ;  Henshaw,  J. 


C.  B.  RODE  et  al.,  Appts., 

V. 

John  D.  SIEBE,  Respt. 
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1.  The  collection  of  taxes  at  an  earlier 
date  OD  personal  property  unsecured  by  lien 
CD  real  property  than  upon  other  property, 
although  the  taxpayer  thus  loses  the  use  ofhta 
money  earlier  than  other  taxpayers  do,  does  not 
violate  Const,  art  18,  §  1,  requlringr  property  co 
be  taxed  'Mn  proportion  to  itsvalue.^* 

8.  A  statute  making  diflTerentproTlsioae 
for  the  collection  of  taxes  on  different 
kinds  of  property  is  not  special,  if  the  classifica- 
tion is  based  upon  intrinsic  differences  requiring 
different  reRulations. 

8*  A  statate  anthoriiini^  taices  on  per- 
sonal property  not  secored  by  lien  on 
real  property  to  be  collected  at  the  time  of  mak- 
ing the  assessment  before  equalization,  be- 
fore levy  for  the  year,  and  before  the 
begin DinflT  of  the  fiscal  year  to  which  they 
belonged,  with  a  provision  for  subsequently  col- 
lecting or  refunding  any  difference  between  the 
amount  collected  and  that  which  ought  to  be 
paid,  is  not  unconstitutional  for  lack  of  unif orm- 
ity,  amce  there  is  sufficient  difference  between 
secured  and  unsecured  taxes  to  Justify  the  dis- 
crimination in  the  procedure. 

r    (Van  Fleet*and  Harrison^  JJ,^  dissent.) 

(January  4, 1806.) 

APPEAL  b^  petitioners  from  a  judgment  of 
the  Superior  Court  for  the  Ciiy  and  County 
of  San  Francisco  refusing  to  restrain  defendant 
from  proceeding  to  seize  and  sell  petitioner's 
property  to  enforce  payment  of  taxes. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Walter  H.  Levy  for  appellantB. 

Messrs,  Naphtaly,  Freedenrich,  A 
Ackerman,  w«  F«  Fita^erald,  Attorney 
General,  and  W.  H«  Anderson  for  respond- 
ent 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  is  assessor  of  the  city  and 
county  of  San  Francisco.    The  plaintiff  are 


NoTS.— As  to  discrimination  between  real  and 
personal  property  with  respect  to  taxation,  see 
also  JB^rris  v.  Vanier  (Dak.)  8  L.  EL  A.  718:  Wells  v. 
Hsrattsville  (Md.)  20  L.  R.  A.  80;  and  Levi  v.  Louis- 
vlUe(Ky.)2BL.B.A.480. 
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residents  of  SaD  FraDcisco,  and  in  March,  1895, 
in  response  to  defendant's  demand,  made  a 
return  showing  that  they  were  owners  of  per- 
sonal property  in  said  city,  and  county  subject 
to  taxation  for  the  ensuing  fiscal  year,  but 
owned  no  real  property.  The  defendant 
assessed  their  personal  property,  and  on  May 
20.  1895,  demanded  payment  of  the  tax, 
amounting,  at  the  rate  of  the  tax  levy  for  the 
previous  year,  to  $71.78,  and  threatened,  in 
case  of  their  refusal  to  pay,  to  seize  and  sell 
enough  of  said  property  to  make  the  amount 
due.  To  restrain  such  threatened  seizure  and 
sale,  this  action  was  begun.  The  superior 
court  denied  the  injunction,  and  plaintiffs 
appeal. 

It  is  conceded  that  the  proceedings  of  the 
assessor  were  sanctioned  by  the  express  pro- 
Tisions  of  the  statute,  but  it  is  contended  that 
a  statute  which  authorizes  the  collection  of 
taxes  on  personal  property  not  secured  by  lien 
on  real  property,  before  equalization,  before 
levy  for  the  year,  and  before  the  beginning  of 
the  fiscal  year  to  which  they  belong.  Is  uncon- 
stitutional in  those  particulars,  and  to  that 
extent  unenforceable.  The  specific  objection 
to  the  law  is  that  it  violates  the  constitutional 
requirement  as  to  .uniformity  of  all  general 
laws,  and  especially  of  laws  relating  to  taxa> 
tion.  It  will  not  be  necessary,  in  order  to  in- 
dicate the  position  of  appellants,  to  cite  the 
various  sections  of  our  revenue  law  to  which 
reference  has  been  made  in  the  argument.  It 
is  suflScient  to  say  that  under  the  Constitution 
and  laws  of  California  the  fiscal  year  begins 
on  the  1st  of  July,  and  ends  on  the  80th  of 
June.  The  taxes  for  each  fiscal  year  accrue 
on  the  first  Monday  in  March  preceding  its 
commencement,  and  become  a  lien  from  that 
date  upon  the  real  property  of  the  respective 
taxpayers.  Where  the  real  property  of  a  tax- 
payer is  suflScient  to  secure  the  payment  of  all 
Dis  taxes  upon  his  personal  property,  as  well 
as  upon  the  realty  itself,  he  is  not  required  to 
pay  the  tax  before  the  end  of  November,  prior 
to  wjhich  time  the  board  of  supervisors,  first, 
and 'the  state  board  of  equalization,  after- 
wards, equalize  the  assessments,  and  then 
•establish  the  rates  for  state  and  county  pur- 
poses, according  to  which  the  tax  is  to  be 
levied.  But  where  a  taxpayer  has  no  real 
property,  or  none  suflScient  to  secure  the  pay- 
ment of  his  taxes,  the  assessor  is  rec^uired  to 
collect  them  at  the  time  of  mating  his  assess- 
ment, and,  in  case  of  failure  to  pay,  to  sell 
sufiScient  of  the  property  of  the  delinquent  to 
make  the  amount  of  the  tax,  with  costs.  As 
this  collection  must  be  enforced  before  the 
meeting  of  either  board  of  equalization,  and 
before  the  rate  for  the  ensuine  year  is  ascer- 
tain^ and  the  levy  made,  it  is  provided  that 
it  shall  be  made  according  to  the  rate  levied 
the  previous  year:  and  as  this  may  be,  and 

fenerally  is,  greater  or  less  than  the  subsequent 
svy  for  the  current  year,  provision  is  made 
for  refunding  to  the  taxpayer  any  excess  in 
the  collection,  and  for  the  payment  by  him  of 
any  deficiency.  It  is,  of  course,  undeniable 
that  the  citizen  who  by  the  provisions  of  this 
law  is  compelled  to  pay  his  taxes  six  months 
aooner  than  others  are  required  to  pay  on  the 
same  kind  of  property  is  under  the  disad- 
vantage of  being  deprived  of  the  use  of  his 
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money  for  a  longer  period  than  other  owners 
of  personal  property;  and  it  is  easy  lo  put  ex- 
treme cases,  as  counsel  have  done,  in  which 
real  hardship  would  result.  But  it  would  be 
equally  easy  to  imagine  extreme  cases  in  which 
honest  taxpayers,  whose  taxes  are  perfectly 
secured  by  lien  upon  their  real  property,  would 
suffer  great  injustice  by  the  removal  of  personal 
property  from  the  jurisdiction  between  the 
1st  of  March,  when  taxes  accrue,  and  the  end 
of  November,  when  secured  taxes  become 
delinquent.  The  validity  of  a  law  is  not  to  be 
tested,  however,  by  its  application  to  extreme 
cases,  involving  the  assumption  of  grossly 
arbitrary  violation  of  their  duties  by  public 
ofScers.  If  every  law  were  declared  uncon- 
stitutional which  by  the  application  of  such  a 
test  could  be  shown  capable  of  working  in- 
justice, we  should  have  very  few  laws  left. 
As  to  the  actual  working  of  this  particular 
law,  we  know  that  it  has  been  in  operation  in 
this  state,  outside  of  San  Francisco,  for  almost 
forty  years,  and  that  its  validity  has  never 
before  been  drawn  in  question.  This  could 
scarcely  have  happened  if  its  operation  was 
oppressive  or  unjust.  These  arguments, 
therefore,  must  be  put  aside,  and  the  law 
considered  with  reference  to  the  different 
clauses  of  the  Constitution  which  it  is  sup- 
posed to  violate. 

First,  it  is  said  to  violate  §  1  of  article  18, 
which  provides  that  **all  property  in  the  state, 
not  exempt  under  the  laws  of  the  United 
States  shall  be  taxed  in  proportion  to  its  value 
to  be  ascertained  as  provided  by  law."  There 
is  nothing  in  the  revenue  law  which  is  incon- 
sistent with  this  provision,  unless  it  is  the  re- 
quirement that  unsecured  taxes  must  be  paid 
at  the  time  of  assessment,  thereby  causing 
the  taxpayer  to  lose  the  use  of  his  money 
loneer  than  other  taxpayers  do.  As  to  the 
right  of  equalization,  that  is  not  taken  away 
by  a  previous  collection  of  the  tax;  and  if  the 
assessment  is  reduced  by  either  board  of  equali- 
zation, the  excess  over  the  true  amount  of  the 
tax  is  refunded.  The  same  is  true  as  to  the 
rate.  If  the  levy  for  the  previous  year  Is 
larger  than  the  levy  for  the  current  year,  the 
excess  is  refunded.  In  the  end  all  taxpay- 
ers are  taxed  uniformly  upon  their  duly-equal- 
ized assessments,  and  it  remains  only  to  in- 
quire whether  there  is  such  an  intrinsic  differ- 
ence between  secured  and  unsecured  taxes  as 
to  justify  the  legislature  in  making  different 
regulations  as  to  the  time  of  their  collection. 
The  clause  of  the  Constitution  which  is  sup- 
posed to  preclude  such  a  difiference  of  regula- 
tion is  subdiv.  10  of  §  25  of  article  4,  which 
prohibits  the  legislature  from  passing  local  or 
special  laws  for  the  assessment  or  collection  of 
taxes.  This  law  is  not  a  local  law,  and  it  is 
not  special  if  the  classification  which  it  makes 
is  based  upon  intrinsic  differences  requiring 
different  reeulations.  That  there  is  such 
intrinsic  difference  between  secured  and 
unsecured  taxes  seems  to  me  self-evident. 
The  object  of  the  Constitution  is  to  make 
the  burdens  of  taxation  equal  in  propor- 
tion to  the  value  of  all  taxable  property.  To 
accomplish  this  object,  it  is  not  only  neces- 
sary that  assessments  should  be  duly  made  and 
equalized,  and  the  rate  levied  uniformly,  but 
measures  must  be  taken  to  secure  the  collec- 


844 


Oalifobnia  Supreme  Court. 


Jaist., 


tion  from  all  alike.  The  law  imposes  upon 
real  estate  a  lien,  dating  from  the  first  Mon- 
day in  March  of  every  year,  for  all  taxes  levied 
upon  the  owner  for  the  ensuing  fiscal  jear. 
It  makes  such  taxes  perfectly  secure,  by  a  lien 
upon  immovable  property,  and  the  burden  of 
this  lien  is  in  many  instances  an  inconvenience 
and  disadvantage  to  the  owner.  If  the  owner 
of  personal  property  has  no  real  property  to 
secure  the  payment  of  his  taxes,  must  the  state 
leave  him  for  more  than  six  months  at  liberty 
to  remove  himself  and  his  property  without 
the  jurisdiction,  and  risk  the  loss  of  the  tax 
altogether,  to  the  prejudice  of  those  whose 
taxes  are  secured?  Either  it  must  do  so,  or  it 
may  collect  the  tax  at  once,  or  take  the  prop- 
ertv  into  its  possession,  and  thus  secure  the 
only  lien  to  which  personal  property  may  be 
subjected.  These  considerations  make  it  clear 
that  there  is  a  difference  between  secured  and 
unsecured  taxes  which  Justifies  the  classifica- 
tion which  the  legislature  has  made,  and 
leaves  the  law  entirely  free  from  objection  on 
the  ground  that  it  is  not  general  and  uniform. 

The  other  objections  stated  by  counsel  have 
not  been  pressed,  and  we  think  them  wholly 
without  merit. 

Judgment  affirmed. 

We  concur:  Henshaw,  J.;  Temple,  J.; 
Garoutte,  J. ;  McFarland,  J. 

Van  Fleet,  J.,  dissenting: 

I  dissent.  In  my  Judgment  the  provisions  of 
the  act  in  question  clearly  violate  the  constitu- 
tional rule  that  "all  property  shall  be  taxed  in 
proportion  to  its  value."  Const,  art.  13,  §  1. 
This  provision  is  not  satisfied  by  an  equal  as- 
sessment merely.  Taxation  consists  in  the 
payment  of  taxes,  and,  if  the  operation  of  the 
statute  is  such  as  to  make  one  person  or  one 
kind  of  property  pay  more  in  proportion  to 
value  than  other  persons  or  property,  such  a 
statute  must  be  void.  Under  the  operation  of 
this  law,  the  owner  of  personal  property  not 
owning  any  real  estate,  is  forced  to  pay  his 
tax  many  months,  perhaps  nearly  a  year,  be- 
fore those  owning  real  estate  are  required  to 
pay  their  taxes  on  personal  property.  He  is 
therefore  compelled  to  lose  the  interest  on  his 
money  for  that  time.  Obviously  the  state  has 
no  more  right  to  deprive  a  man  of  the  use  of 
bis  money  than  it  has  to  deprive  him  of  the 
money  itself.  The  result  is  that  he  has  to  pay 
more  than  others  on  the  same  valuation,— the 
difference  being  measured  by  the  value  of  the 
use  of  the  money  during  the  period  in  which 
the  others  are  not  required  to  pay.  This  con- 
stitutional rule  is  further  violated  by  this  leg- 
islation because  the  "value"  in  proportion  to 
which  the  taxation  is  to  be  laid  is  "to  be  as- 
certained as  provded  by  law,"  and  such  ascer- 
tainment has  not  been  completed  when  the 
tax  is  required  to  be  paid.  The  provisions  of 
the  statute  concerning  equalization  make  no 
exception  as  to  any  kind  of  property,  and  none 
could  constitutionally  be  made.  Article  4, 
§  25,  subds.  10,  88.  The  right  of  any  tax- 
payer to  have  his  assessment  reduced,  if  too 
high,  is  therefore  perfect;  and  until  the  op- 
portunity therefor  has  been  afforded  the  tax- 
payer, the  value  has  not  been  "ascertained  as 
provided  by  law."  In  any  particular  case  the 
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assessment  of  personal  property  made  by  the 
assessor  may  be,  and  not  infrequently  is,  much 
too  high,  and  is  reduced  by  the  board  of  equal* 
ization;  yet  the  owner,  if  not  also  owning  real 
property,  is  compelled  to  pay  a  tax  ba»ed  on 
this  excessive  valuation.  He  is  therefore  taxed 
in  excess  of  his  proportionate  amount.  It  ia 
said  that  the  excess,  if  any,  will  be  ultimately 
returned  to  the  taxpayer.  But  this  is  no  an- 
swer. For,  first,  he  is  deprived  of  the  use  of 
the  money  which  the  state  has  thus  unjustly 
taken  from  him,  and  loses  the  interest  thereon. 
Moreover  (and  this  is  no  light  consideration), 
a  person  who  could  pay  the  proper  amount  of 
tax  may  be  wholly  unable  to  pay  the  excessive 
amount  thus  demanded,  and  is  therefore  forced 
either  to  sell  his  property  on  the  spot,  perhaps 
at  a  ruinous  sacrifice,  or  to  submit  to  a  seizure 
and  sale  by  the  assessor  at  still  greater  loss,, 
aggravated  by  penalties  and  costs.  By  this 
process  he  is  certainly  taxed,  in  effect,  at  a 
higher  rate  than  other  persons,  and  the  stat- 
ute as  to  him,  has  not  a  uniform  operation. 
The  system  provided  by  these  provisions  is 
also  open  to  the  similar  objection  that  the 
property  owner  is  required  to  pay  his  tax  be- 
fore even  the  rate  of  taxation  has  been  ascer- 
tained. He  is  required  to  pay  on  the  basis  of 
-the  levy  for  the  preceding  year,  and,  while 
this  may  be  lower  than  the  rate  which  may  be 
levied  for  the  current  year,  it  may  also  be 
much  higher.  In  the  latter  case  the  taxpayer 
is  required  to  pay  to  the  state  a  sum  in  excess 
of  his  proportionate  share,  and  he  is  deprived 
of  the  use  of  the  money  represented  by  such 
excess  for  many  months,  and  in  many  cases  i» 
compelled  ^o  resort  to  onerous,  and.  for  a  poor 
man,  expensive  proceedings  to  collect  it.  It 
is  contended  that  this  legislation  is  based  on 
a  classification  which  the  legislature  is  com- 
petent to  make.  But,  if  this  were  so,  it  would 
not  help  the  case.  The  legislature  has  no 
power,  by  any  process  of  classification,  to  tax 
any  person,  or  any  kind  of  property,  except 
in  proportion  to  the  value  of  the  property. 
But  the  supposed  classification  is  in  itself, arbi- 
trary and  invalid.  Personal  property  naight 
be  said  to  constitute  a  class,  as  distinguised 
from  real  property:  and  the  legislature  might, 
perhaps,  make  such  differences  in  the  rules  for 
the  taxation  of  these  different  classes,  as  should 
legitimately  follow  from  the  inherent  differ- 
ence between  them.  But  the  classification 
here  attempte(i  is  not  based  upon  any  differ- 
ence in  the  property  itself  or  even  in  its  situap 
tion.  What  has  been  undertaken  is  to  pre- 
scribe one  rule  for  the  taxation  of  personal 
property  when  owned  by  one  i)erson,  and  a 
different  rule  for  the  taxation  of  precisely  sim- 
ilar property  when  owned  by  another  person. 
Such  a  classification  the  legislature  has  no 
power  to  make.  Pasadena  v.  Stimwn,  91 
Cal.  288.  251;  Ex  parte  Frank,  52  Cal.  608,  2a 
Am.  Rep.  642.  It  is  said  that,  unless  some 
such  distinction  be  made,  much  property  will 
escape  taxation.  This,  if  true,  would  not  en- 
title  the  legislature  to  overtstep  its  constitu- 
tional power.  But  the  suggestion  is  not  neces- 
sarily true.  It  would  be  quite  possible  ta 
frame  a  system,  operating  equally  upon  all, 
in  which  no  such  result  would  necessarily 
follow;  and,  in  fact,  for  more  than  thirty 
years  such  a  system  prevailed  in  San  Franr- 
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Cisco,  and  it  was  neyer  claimed,  so  far  as  I  am 
aware,  that  persoDal  property  taxes  were  not 
collected  as  closely  there  as  in  the  other  counties 
of  the  state.  It  is  also  said  that  this  system 
has  been  substantially  in  force  in  this  state 
since  a  very  early  period,  and  that  there  is 
therefore  a  strong  presumption  of  its  constitu- 
tionality. It  must  be  remembered,  however, 
that  during  the  greater  portion  of  the  time  it 
was  not  in  force  in  the  city  and  county  of  San 
Francisco,  wherein  a  very  large  proportion  of 
all  the  taxes  are  paid.  This  system  presses 
most  heavily  on  the  poor, — the  class  which  is 
the  least  able  to  undertake  legal  contests, — and 
by  far  the  greater  proportion  of  the  poor  are  in 
a  large  city  like  San  Francisco.  In  the  interior 
counties  the  numbeT  of  persons  coming  under 
the  operation  of  this  law  is  very  small.  Most 
of  them  are  too  poor  to  resist  the  law,  and 
others  have  been  restrained,  perhaps,  by  the 
sentiment  that  it  is  not  patriotic  to  refuse  to 
pay  taxes.  Under  such  circumstances  the 
fact  that  the  question  has  not  previously  been 
mooted  can  have  no  great  force. 

This  whole  system,  it  seems  to  me,  presents 
an  instance  of  the  most  vicious  kind  of  dis- 
crimination known  to  the  law, — a  discrimina- 
tion against  the  poor.  It  would  be  much  bet- 
ter, if  such  a  thing  were  necessary,  that  the 
state  should  lose  some  small  portion  of  its 
revenue,  than  that  it  should  wring  it,  by  ques- 
tionable means,  out  of  those  least  able  either  to 
endure  or  to  resist  such  exactions.  For  this 
reason,  if  for  no  other,  it  is  the  duty  of  courts 
to  jealously  scrutinize  such  a  discriminating 
system,  and  to  unhesitatingly  condemn  it,  un- 
less a  clear  constitutional  warrant  for  its  exer- 
cise has  been  made  to  appear.  In  my  judg- 
ment, no  such  warrant  can  be  found  under  the 
Constitution  of  this  state.  I  think  the  judg- 
ment should  be  reversed. 

Harrison,  J.,  dissenting: 
I  also  dissent  from  the  judgment  of  the  ma- 
jority of  the  court,  upon  the  following  con- 


siderations, as  well  as  for  the  reasons  ex- 
pressed in  the  opinion  of  Mr.  Justice  Van 
Fleet:  The  provisions  of  §§  3820-3824  of  the 
Political  Code  are,  in  my  opinion,  totally  at 
variance  with  the  constitutional  rights  of  the 
citizen.  By  these  sections  the  assessor  is  au- 
thorized to  assess  and  summarily  sell  the  prop- 
erty of  any  person  "when  in  his  opinion"  the 
person  does  not  own  sufficient  real  property 
within  the  county  to  secure  the  payment  of 
his  taxes.  Under  this  provision  an  assessor 
has  the  unrestricted  power  to  exercise  favorit- 
ism or  antagonism  towards  the  person  to  be 
assessed.  It  does  not  afifect  the  principle 
whether  the  power  is  so  exercised  or  not.  The 
fact  that  it  may  be  used  as  a  cover  to  an  un- 
fair assessment  is  the  test  of  the  right  of  the 
legislature  to  confer  the  power.  Under  the 
pnnciples  of  the  Constitution  of  this  state,  the 
sovereign  power  of  taxation  cannot  be  in- 
trusted to  the  arbritary  will  of  any  individual, 
and  it  is  equally  immaterial  to  the  question 
that  the  person  assessed  may  subsequently  ob- 
tain redress  for  any  abuse  of  this  power.  The 
state  can  by  this  mode  no  more  deprive  the 
citizen  of  his  property  for  six  months  than  it 
can  take  it  from  him  entirely.  In  either  case  his 
property  is  taken  without  due  process  of  law. 
Under  the  authority  thus  given,  one's  property, 
which  in  reality  is  not  of  greater  value  than 
$500,  may  be  assessed  at  $5,000,  and  the  very 
property  so  assessed  taken  from  the  owner,  and 
summarily  sold  at  a  forced  sale,  where,  as  it  is 
well  known,  its  value  is  never  realized,  and  the 
surplus,  after  deducting  the  taxes  and  costs, 
returned  to  the  owner.  It  is  poor  satisfaction 
to  him  that  months  afterwards  the  assessment 
is  reduced  by  the  board  of  equalization  to  its 
actual  value,  and  that  still  later  he  may  re- 
cover from  the  county  the  diflference  between 
what  should  have  been  his  taxes  and  what  the 
assessor  took  at  the  sale  of  his  property.  I 
have  no  hesitation  in  holding  that  such'  a  pro- 
cedure is  contrary  to  the  principles  of  free 
government. 


SOUTH    DAKOTA    SUPREME    COURT. 


Julia  K.   8EARLE.  Reapt., 

V. 

City   of   LEAD.   Appt. 

( 8.D ) 

!•  A  liberal  confltnaciioii  shoiild  be 
l^ven  to  the  constitutioDal  provision  for  Juat 
compensation  to  tbe  owners  of  property  taken 
or  damaged  for  puhllc  use. 

2.  The  ascertainment  and  payment  of 
damaffefl  tbat  may  be  caused  by  a  cbanere  of 
gmdeot  a  street  Is  a  condition  precedent  to  tbe 
right  of  the  municipality  to  proceed  under  a 
Ck)n8titution  providing  for  Just  compensation  to 
the  owners  of  property  taken  or  damaged  for 
public  use. 


Note.— As  to  damages  by  grading  a  street,  see 
also  note  to  Hickman  v.  Kansas  (Mo.)  23  L.  R.  A. 
866;  Blair  v.  Cbarleston  (W.  Va.)  36  L.  R.  A.  862;  and 
Bessegleu  v.  Sioux  City  (Iowa)  28  L.  R.  A.  388. 
39  L.  R.  A. 


8*  An  alleg^ation  of  a  threat  to  ''ehanfl^ 
the  g^rade*'  of  a  street  is  fairly  construed  to 
mean  a  physical  grading  of  the  street,  and  not 
merely  an  ordinance  establtebing  the  grade. 

4.  A  mere  denial  that  plaintiff  is  en* 
titled  to  any  damai^es,  wbile  afiBrmatively 
showing  that  tbe  work  of  grading  a  street  ia 
front  of  bis  premises  is  being  done,  is  not  such  a 
denial  of  all  the  equities  of  bis  bill  for  an  injunc- 
tion as  to  Justify  tbe  vacation  of  an  in  Junction 
order. 

5*  An  allegration  of  irreparable  ii^ury 
to  plaintifPs  property*  or  of  tbe  inability 
of  the  defendant  to  respond  in  damages,  is  not 
necessary  for  an  injunction  against  grading  a 
street  in  front  of  plaintifT^s  premises  witbout  pay 
ing  bim  compensation  for  his  damages,  where 
tbe  Constitution  forbids  taking  or  damaging  his 
property  witbout  such  compensation. 

6.  DamaifOB  by  the  graMng  of  a  street 
in  fk*ont  of  one's  premises*  although  no 
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prior  irrade  had  been  establfebed,  are  within  the 
proYlsion  of  the  Confitltution  against  taking  or 
damaging  property  without  Just  compensation. 

7.  A  constltational  proTlaion  against  tak- 
ing or  damaging  property  for  public  use  with- 
out Just  compensation  is  self  executing. 

8.  No  admlflsioii  that  any  damai^®  will 
be  caused  by  the  ip^adinip  of  a  street  is 
necessary  to  the  filing  of  a  petition  by  a  city,  un> 
der  Acts  1691,  chap.  94,  providing  for  the  ascer- 
tainment  of  damages  before  taking  or  damaging 
private  property  for  public  use. 

(November  20, 1807.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Lawrence  County  grant- 
ing an  injunction  to  restrain  defendant  from 
changing  the  grade  of  the  street  in  front  of 
plaintiff's  property  until  compensation  had 
been  paid  for  the  damage  caused  thereby. 
AfflvTned, 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  E«  Dewey,  for  appellant: 

An  injunction  will  not  lie  unless  some  physi- 
cal act  is  threatened,  like  digging  up  the  street. 

Hempstead  v.  Iks  Jtainee,  68  Iowa,  86;  Mul- 
hoUand  v.  Dee  Moines,  A,  A  W.  R.  Co,  60 
Iowa,  740;  Brovon  v.  Lowll,  8  Met  172;  Tyson 
▼.  Milwaukee,  50  Wis.  78;  Jennings  ▼.  Le  Boy, 
68  Cal.  397;  Lewis,  Em.  Dom.  §S  210,  667. 

When  the  defendant  fullj^  and  fairly  denies, 
under  oath,  the  equities  claimed  by  the  bill  of 
complaint,  the  injunction  will  be  dissolved. 

2  Wait,  Pr.  115. 

The  extraordinary  judicial  writs  of  the 
courts  will  not  be  issued,  like  summons  from 
justice  courts,  as  a  mere  matter  of  course,  on 
application,  but  the  right  to  the  relief  de- 
manded must  be  clear  and  the  facts  on  which 
it  is  asked  not  disputed  and  the  remedy  by  or- 
dinary law  action  inadequate. 

8  Wait.  Act  &  Def.  S  6,  p.  761. 

There  is  nothing  in  our  Constitution  requir- 
ing condemnation  proceedings,  where  the  prop- 
erty is  not  actually  taken  for  public  use. 

It  will  be  observed  that  the  requisite  of  pre- 
payment is  limited  to  the  taking  possession  of 
Srivate  property  for   public  use,  and  not  to 
amaging  it 

Const,  art  6.  §  18. 

There  have  been  many  attempts  to  haye  the 
word  '*takidg"  so  held  as  to  cover  property 
consequently  damaged  by  a  public  improve- 
ment, but  they  have  alw'ays  failed. 

2  Dill.  Mun.  Corp.  4th  ed.  §  995,  p.  1182, 
and  note  1. 

The  only  ground  that  equitable  jurispru- 
dence has  ever  recognized  as  being  sufficient  to 
sustain  an  injunction  for  threatened  damages 
to  property  is  that  the  damage  would  be  irrep- 
arable. Included  in  this  ground  is  another, 
viz.:  That  the  defendant  is  irresponsible  and 
unable  to  respond  for  the  threatened  damage, 
which  would,  of  course,  make  it  irreparable. 

8  Wait,  Act  &  Def.  p.  700. 

An  abutting  owner  cannot  claim  any  com- 
pensation whatever,  for  purely  consequential 
damages  in  bringing  a  street  to  grade  the  first 
time,  the  street  to  be  used  solely  for  ordinary 
purposes  of  travel. 

2  Dill.  Mun.  Corp.  4th  ed.  g§  995a  et  seq.  p. 
1285. 
89  L.  R  A. 


Messrs,  McIiaqghHn  |ft   MeTiawghHn» 

for  respondent: 

The  injunction  was  properly  granted. 

a  D.  Const  art.  6,  §  18,  art.  17,  §  18;  Lewis, 
Em.  Dom.  (^  222;  MeElroy  v.  Kansas  City,  21 
Fed.  Rep.  257;  New  Brighton  y.  United  Presby, 
Church,  96  Pa.  881 ;  Bendricle^s  Appeal,  108  Pa, 
858;  Beardon  v.  8an  Francisco,  66  Cal.  492, 
56  Am.  Rep.  109:  Datis  v.  MissouH  P.  B,  Co. 
119  Mo.  180;  Hickman  v.  Kansas,  120  Mo.  110, 
28  L.  R.  A.  658;  O'Brien  v.  Philadelphia,  150 
Pa.  589;  Harmon  v.  Omaha,  17  Neb.  548,  52 
Am.  Rep.  420. 

Corson*  P.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  \n  order  grantinc:  a 
preliminary  injunction.  The  plaintiff, claiming 
to  be  the  owner  of  certain  town  lots  in  Lead 
city,  fronting  upon  Mill  street,  in  said  city, 
upon  which  she  had  erected  a  house  and  made 
other  improvements,  instituted  this  action  to 
restrain  the  city  from  changing  the  grade  of 
said  street,  which  she  avers  the  city  was  threat- 
ening to  do,  and  which  change  of  grade,  she 
avers,  would  cause  damage  to  her  property  in 
a  sum  of,  at  least,  $1,000,  until  such  damages 
shall  be  ascertained  and  paid.  The  court 
made  the  order  restraining  the  city  from  grad- 
ing in  front  of  her  premises,  but  permitted  it 
to  complete  a  sidewalk  then  partially  com- 
pleted. 

The  errors  assigned  upon  which  the  city  re- 
lies for  a  reversal  of  the  order  are.  in  substance, 
as  follows:  (1)  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  for  an  injunction;  (2)  that  the  court 
erred  in  making  said  order  after  the  defendant 
had  presented  its  proposed  answer,  in  which  it 
denied  that  plaintiff  was  entitled  to  any  comped- 
sation  as  in  her  complaint  alleged,  or  that  she 
would  sustain  any  damage;  (8)  that  the  court 
erred  in  making  the  order,  having  dissolved  the 
restraining  order  as  to  the  construction  of  the 
sidewalk;  (4)  that  the  court  erred,  for  the  rea- 
son that  the  complaint  shows  upon  its  face  that 
the  only  change  of  grade  threatened  was  to 
bring  the  street  to  the  established  grade  for  the 
first  time;  (5)  because  the  complaint  contains  no 
allegation  that  plaintiff  would  sustain  irrepar- 
able injury,  or  that  the  defendant  was  not 
solvent,  and  fully  able  to  pay  any  damages 
plaintiff  might  sustain  by  reason  of  such  threat- 
ened change  of  grade. 

The  complaint  states,  in  effect,  that  the  de- 
fendant (appellant  here)  is  a  municipal  corpo- 
ration; that  Mill  street  is  one  of  the  streets  of 
the  city;  that  plaintiff  (respondent  here)  is  the 
owner  of  certain  lots  (discribing  them)  fronting 
upon  said  street;  that  she  had  erected  a  house 
and  made  other  improvements  upon  said  lota 
on  the  "natural  grade"  of  said  street;  and  that 
the  defendant  threatens  to  change  the  grade  of 
said  street  by  raising  the  same  about  8i  feet, 
thereby  leaving  the  house  and  other  improve- 
ments of  said  plaintiff  that  depth  below  the 
grade,  causing  damage  to  her  property  fronting 
on  said  street  of  at  least,  $1,000;  and  that  said 
defendant  has  not  compensated  nor  offered  to 
compensate  her  for  the  damage  so  threatened. 
She  therefore  prays  that  said  defendant  be  en- 
joined from  in  any  manner  changing  the  grade 
of  said  street  until  her  damages  haye  been 
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cascertained  and  paid.  The  defendaDt  filed  an 
answer,  which  will  be  referred  to  further  on 
in  this  opinion.  A  hearing  was  had,  and  the 
trial  court  made  the  order  appealed  from. 

The  theory,  evidently,  upon  which  the  com- 
plaint was  drawn,  and  upon  which  the  court 
below  granted  the  injunction,  was  that,  under 
the  provisions  of  the  Constitution  of  this  state, 
it  was  the  duty  of  the  defendant  to  first  proceed 
to  ascertain  the  damage  resulting  to  plaintiff's 
property  by  the  change  of  grade  or  proposed 
•change  of  grade,  and  pay  or  tender  the  same, 
before  the  street  could  be  lawfully  graded. 
The  section  of  the  Constitution  relied  on  reads 
:as  follows:  Private  property  shall  not  be  taken 
for  public  use  or  damaged  without  just  com- 
pensation as  determined  by  a  jury,  which  shall 
be  paid  as  soon  as  it  can  be  ascertained  and 
before  possession  is  taken."  Const,  art.  6,  g  18 
In  this  connection  it  may  be  proper  to  notice 
the  act  of  the  legislature  of  1891,  entitled  *'An 
Act  to  Provide  for  the  Assessment  by  Jury  of 
Just  Compensation  for  Private  Property  Taken 
for  Public  Use  or  Damaged,"  approved  March 
'7. 1891,  and  which  constitutes  chapter  94,  Laws 
1891.  The  first  section  of  this  act  reads  as  fol- 
lows: *'In  all  cases  when  municipal  or  other 
-corporations,  or  individuals,  invested  with  the 
privilege  of  taking  private  property  for  public 
use  or  damaging  the  same  in  making,  con- 
structing, or  repairing  any  work  or  improve- 
ment allowed  by  law.  shall  determine  to  exercise 
rsuch  privilege,  it  shall  be  the  dutj  of  such  cor- 
poration or  individual  to  file  a  petition  in  the  cir- 
cuit court  of  the  county  in  which  the  property 
to  be  taken  or  damaged  is  situated  praying  that 
'the  just  compensation  to  be  made  for  such 
property  may  be  ascertained  by  a  jury."  The 
sections  following  provide  specially  the  method 
of  proceeding,  impaneling  a  jury,  etc.  This 
act  seems  to  have  been  adopted  to  provide  a 
summary  proceeding  for  carrying  into  effect 
the  constitutional  provision.  It  may  be  as- 
sumed from  the  statements  in  the  complaint 
'that  Mill  street  is  one  of  the  streets  of  Lead  city 
•over  which  the  defendant  has  the  right  to  ex- 
•ercise  municipal  control,  hy  grading,  keeping 
the  same  in  repair,  etc.,  and  in  which  the  pub- 
lic has  the  usual  easements  incident  to  high- 
"ways  in  incorporated  towns  and  cities.  It  may 
also  be  assumed  from  the  statements  in  the 
•complaint  that  Mill  street  had  not  been  pre- 
viously graded  or  the  grade  established  prior 
to  the  erection  of  plaintiff's  buildings,  and 
that  the  change  of  grade  threatened  was  from 
the  natural  giade  to  the  grade  established  by 
.an  ordinance  of  the  city.  It  does  not  appear 
from  the  complaint  whether  the  fee  to  the 
soil  of  Mill  street  is  in  the  city  or  the  owners 
of  lots  fronting  thereon ;  but  in  the  view  we 
take  of  the  case,  this  is  not  material,  as  the 
authority  of  the  municipality  over  the  same 
and  the  rights  of  fronting  owners  are  practi- 
cally the  same  as  to  the  liability  of  the  one  to 
pay  and  the  right  of  the  other  to  recover  dam- 
ages. 

The  question  as  to  whether  or  not  the  facts 
stated  in  the  complaint  entitled  the  plaintiff  to 
an  iniunction  is  an  important  one,  and  has  not 
been  heretofore  passed  upon  by  this  court.  It 
Involves  a  construction  of  the  constitutional 
provision,  and  the  effect  of  including  the  term 
"or  damaged"  in  our  Constitution,  and  the  du- 
»L.R.  A. 


ties  and  powers  of  municipal  corporations 
thereunder.  It  is  a  general  rule  that  compensa- 
tion for  private  property,  taken  for  public  use, 
shall  be  ascertained  and  paid  before  the  property 
is  taken;  and,  in  states  where  such  provisions 
exist,  it  has  been  the  rule  to  restrain  the  taking 
until  after  the  ascertainment  and  payment  of 
the  compensation.  McElrcy  v.  Kansas  dtp,  21 
Fed.  Rep.  257.  It  is  also  true,  as  a  general  rule, 
that  in  states  where  no  constitutional  provision 
exists  similar  to  the  one  in  this  state,  and  in 
which  the  term  "damaged"  is  not  included,  if 
no  property  is  in  fact  taken,  the  incidental 
damages  which  may  result  to  the  owner  of 
abutting  property  give  no  right  of  action  to  the 
owner,  and  furnish  no  basis  for  interference  by 
the  courts  or  otherwise.  We  say  as  a  general 
rule,  for  courts  have  held  in  a  class  of  cases 
that  where  the  injury  was  in  some  manner  di- 
rect, and  the  estate  actually  invaded  by  super- 
induced additions  of  water,  earth,  sand,  or 
other  matter  or  artificial  structures  placed  upon 
it,  so  as  effectually  to  destroy  or  impair  its  use- 
fulness, it  is  a  ''taKing,"  within  the  meaning  of 
the  Constitution.  Vanderlipy.  Orand  Rapids, 
78  Mich.  52,  23  L.  R.  A.  247.  The  reports 
disclose  many  cases  under  the  former  system 
where  streets  were  cut  down  or  filled  to  such  a 
depth  as  to  render  the  property  of  the  abutting 
owner  comparatively  worthless,  and  yet  such 
owner  was  without  remedy.  In  other  words, 
the  private  property  of  such  owner  was,  in 
effect,  taken  for  the  use  or  benefit  of  the  pub- 
lic, without  any  compensation  made  to  the 
owner.  Most  of  these  decisions  were  based 
largely  upon  the  decision  of  the  supreme  court 
of  Massachusetts  in  GaUender  v.  Marsh,  1 
Pick.  417,  which  was  a  street-grade  case,  in 
which  a  deep  cut  had  been  made.  But  in  that 
case  the  learned  chief  justice  who  wrote  the 
opinion  fully  recoenized  the  injustice  of  the 
old  rule  as  applied  to  the  facts  in  that  case. 
He  says:  **These  are  cases,  without  doubt, 
where  an  individual  may  suffer  by  the  exer- 
cise of  this  power,  and  thus  be  made  to  invol- 
untarily contribute  much  more  than  his  pro- 
portion to  the  public  convenience;  but  such 
cases  seem  not  to  be  j)rovided  for,  and  must  be 
left  to  that  sense  of  justice  which  every  com- 
munity is  supposed  to  be  governed  by.  .  .  . 
Cases  apparently  hard  will  occur.  The  pres- 
ent is  such  a  one." 

But  the  f  ramers  of  our  organic  law  deemed 
it  proper  to  fully  protect  the  rights  of  the  abut- 
ting property  owner  in  the  Constitution  itself, 
and  not  leave  him  to  the  "sense  of  justice"  by 
which  a  community  is  supposed  to  be  gov- 
erned. The  framers  of  our  organic  law  must 
be  presumed  to  have  been  familiar  with  the 
provisions  in  the  earlier  state  Constitutions, 
and  of  the  many  cases  in  which  private  prop- 
erty had  been,  in  effect,  taken  for  public  use, 
for  which  the  property  owner  seemed  to  have 
no  redress:  and  it  is  quite  manifest  that  they 
inserted  the  term  "or  damaged"  for  the  express 
purpose  and  object  of  protecting  private  prop- 
erty from  the  arbitrary  exercise  of  municipal 
or  other  corporate  power.  The  constitutional 
provision  is  unquestionably  a  wise  and  just 
one,  and  well  calculated  to  protect  property 
owners  from  injustice  and  wrong  on  the  part 
of  municipal  or  other  corporations  or  individ- 
uals invested  with  the  privilege  of  taking  pri- 
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vate  property  for  public  use,  and  should  be 
given  a  liberal  construction  by  the  courts,  in 
order  to  make  it  effectual  in  the  protection  of 
the  rights  of  the  citizen.  The  words  *'or  dam- 
aged" were,  without  doubt,  added  to  the  usual 
provisions  contained  in  earlier  Constitutions 
for  the  purpose  of  extending  the  remedy  to  in- 
cidental or  consequential  injuries  to  property, 
not  actually  taken  for  public  use.  in  the  ordi- 
nary acceptation  of  that  term;  and  the  same 
was  adopted  by  the  people  with  this  express 
guaranty  that  just  compensation  should  be 
made  for  property  so  taken  or  damaged  for 
public  use.  And  there  is  the  further  express 
guaranty  that  this  compensation  shall  be  paid 
before  the  proposed  improvement  can  be  made, 
or,  in  the  language  of  the  Constitution,  '*pos- 
session  is  taken."  The  ascertainment  and  pay- 
ment of  damages  that  may  be  caused  is  a  con- 
dition precedent  to  the  right  of  the  municipal- 
ity to  proceed.  We  are  of  the  opinion,  there- 
fore, that,  upon  the  facts  stated  in  the  com- 
plaint, the  court  below  was  authorized  to  make 
the  order.  The  words  "or  damaged"  are 
found  in  the  later  Constitutions  of  several  of 
the  states,  among  which  are  Illinois,  Missouri, 
]^ebra$ka,  Pennsylvania,  California,  and  West 
Virginia;  and  the  construction  we  have  placed 
upon  these  words  is  fully  sustained  by  the 
courts  of  these  states.  Werih  v.  Springfield,  78 
Mo.  107;  Reardon  v.  San  Francisco,  66  Cal. 
492,  56  Am.  Rep.  109;  Blanchard  v.  Kansas, 
16  Fed.  Rep.  444;  Harmon  v.  Omaha,  17  Neb. 
548,  52  Am.  Rep.  420;  Johnson  v.  Parkershurg, 
16  W.  Va.  402.  37  Am.  Rep.  779;  Chambers  y. 
Oineinnati  &  Q.  B.  Co.  69  Ga.  320;  McElroy 
▼.  Kansas  City,  21  Fed.  Rep.  257;  New 
Brighton  v.  United  Presbyterian  Church,  96 
Pa.  331;  Chicago  v.  Taylor,  125  U.  S.  161,  31 
L.  ed.  638.  The  supreme  court  of  Missouri, 
in  the  first  case  above  cited,  says:  "When 
property  is  damaged  by  establishing  the  grade 
of  a  street,  or  by  raising  or  lowering  the  grade 
of  a  street  previously  established,  it  is  damaged 
for  public  use  within  the  meaning  of  the  Con- 
stitution." In  the  c«se  last  above  cited,  the 
Supreme  Court  of  the  United  States  quotes 
from  the  supreme  court  of  the  state  of  Illinois 
in  Chicago  db  W.  L  R.  Co.  v.  Ayres,  106  HI. 
518,  the  following:  "It  is  needless  to  say  our 
decisions  have  not  been  harmonious  on  this 
question  but  in  the  case  of  Rigney  v.  Chicago, 
102  111.  64,  there  was  a  full  review  of  the  de- 
cisions of  our  courts,  as  well  as  the  courts  of 
Great  Britain,  under  a  statute  containing  a 
provision  similar  to  the  provision  in  our  Con- 
stitution. The  conclusion  there  reached  was, 
that  under  this  constitutional  provision  a  re- 
covery may  be  had  in  all  cases  where  private 
property  has  sustained  a  substantial  damage  by 
the  making  and  using  and  improvement  that  is 
public  in  its  character,  that  it  does  not  require 
that  the  damage  shall  be  caused  by  a  trespass, 
or  an  actual  physical  invasion  of  the  owner's 
real  estate,  but  if  the  construction  and  opera- 
tion of  the  railroad  or  other  improvement  is 
the  cause  of  the  damage,  though  consequen- 
tial, the  party  may  recover.  We  regard  that 
case  a.s  conclusive  of  this  question."  And  then 
adds:  "We  concur  in  that  interpretation. 
The  use  of  the  word  'damaged,'  in  the  clause 
providing  for  compensation  to  owners  of  pri- 
Tate  property,  appropriated  to  public  use, 
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could  have  been  with  no  other  intention  than 
that  expressed  by  the  state  court.  Such  a 
change  in  the  organic  law  of  the  state  was  not 
meanmeless.  But  it  would  be  meaningless  if 
it  should  be  adjudged  that  the  Constitution  of 
1870  gave  no  additional  or  greater  security  to 
private  property  sought  to  be  appropriated 
to  public  use,  than  was  guaranteed  by  the 
former  Constitution."  Jn  some  respects  our 
constitutional  provisions  differ  from  those  of 
the  states  mentioned, — notably  as  to  the  ascer- 
tainment and  payment  of  the  compensation 
before  possession  is  taken.  Upon  this  subject 
see  exhaustive  opinion  of  Brewer,  circuit 
judge,  in  McElroy  v.  Kansas  City,  21  Fed. 
Rep.  257,  svpra. 

The  learned  counsel  for  the  defendant  con- 
tends that  the  complaint  does  not  allege  that 
the  defendant  threatened  to  disturb  the  street 
itself;  but  we  think  the  expression  '^change 
the  grade"  fairly  imports  that  the  defendant 
was  threatening  to  physically  grade  the  street, 
and  not  merely  to  pass  an  ordinance  establish- 
ing  the  grade. 

He  also  contends  that,  defendant  having  de- 
nied that  plaintiff  would  suffer  any  damage, 
the  court  should  have  vacated  the  injunction 
order.  The  rule  invoked  only  applies  to  a 
case  where  all  the  equities  of  the  bill  are  fully 
and  specially  denied.  Grant  County  ▼.  Col- 
onial <ft  0.  S.  Mortg,  Co.  3  S.  D.  390.  The 
answer  in  this  case  does  not  come  within  the 
rule.  Without  attempting  to  give  the  answer 
in  full,  or  even  its  substance,  it  is  sufficient  to 
state  that  it  appears  from  the  affirmative  de- 
fense therein  that  the  grade  of  the  street  bad 
been  established  by  ordinance  No.  75.  and 
that  the  city  engineer  was  proceeding  with  the 
work  of  constructing  a  sidewalk  in  front  of 
plaintiff's  lots  on  the  grade  so  established. 
The  mere  denial,  therefore,  that  plaintiff  was 
entitled  to  any  compensation  or  entitled  to  any 
damages  was  not  sufficient  to  defeat  the  in- 
junction. 

The  contention  that  the  failure  to  allege  in 
the  complaint  that  the  plaintiff  would  sustain 
irreparable  injury,  or  that  the  defendant  was 
unable  to  respond  in  damages,  was  fatal  to 
plaintiff's  right  to  an  injunction,  is  not  tenable, 
as  applied  to  this  class  of  cases.  Plaintiff's 
right  to  an  injunction  does  not  depend  upon 
the  ability  or  the  inability  of  the  defendant  to 
respond  in  damages,  but  upon  the  fact  that 
plaintiff  is  entitled  to  be  paid  such  damages  as 
she  may  sustain  before  the  city  can  lawfully 
proceed  to  damage  her  property.  In  McElroy 
V.  Kansas  City,  21  Fed.  Rep.  257,  the  court 
says:  "When  the  defendant  has  an  ultimate 
right  to  do  the  act  sought  to  be  restrained,  but 
only  upon  some  condition  precedent,  and  com- 
pliance with  the  condition  is  within  the  power 
of  the  defendant,  injunction  will  almost  uni- 
versally be  granted  until  the  condition  is  com- 
plied with.  This  principle  lies  at  the  founda- 
tion of  the  multitude  of  cases  which  have  re- 
strained the  taking  of  property  until  after  the 
payment  of  compensation,  for  in  all  those  cases 
the  legislature  has  placed  at  the  command  of 
the  defendant  means  for  ascertaining  the  value 
of  the  property.  In  those  cases  the  courts 
have  seldom  stopped  to  inquire  whether  the 
value  of  the  property  sought  to  be  taken  was 
little  or  great,  whether  the  injury  to  the  com- 
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plainant  was  large  or  small,  but  have  coDtented 
themselves  with  holding  that,  as  the  defendant 
had  full  means  for  ascertaining  such  compen- 
sation, it  was  bis  first  duty  to  use  such  means, 
determine  and  pay  the  compensation,  and  until 
he  did  so  the  taking  of  the  property  would  be 
•enjoined."  And  in  the  same  opinion  the  court 
says:  "As  the  established  rule  of  construction 
has  been,  under  Constitutions  prohibiting  the 
taking  of  private  property  for  public  use  until 
•compensation  was  first  made,  to  enforce  that 
mandate  irrespective  of  all  legislative  action, 
the  same  rule  must  obtain  in  this  case.  The 
damage  to  property  is  placed  upon  the  same 
basis  as  the  value  of  property  taken,  and 
neither  can  be  done  without  compensation  first 
made.  In  other  words,  uniting  'property 
damaged'  with  'property  taken'  m  the  same 
clause,  and  subject  to  the  same  prohibitions, 
places  them  in  the  same  category  as  to  ludicial 
action.  I  see  no  logical  escape  from  the  con- 
clusion." 

Appellant  further  contends  that  the  com- 
plaint fails  to  show  that  any  previous  grade 
had  been  established;  and,  unless  that  fact  ap- 
pears, the  respondent  would  have  no  right  to 
damages  for  an  incidental  injury  caused  by  the 
making  of  a  grade  for  the  first  time,  and  cites 
§  18,  art.  16,  chap.  87,  Laws  1890,  which  pro- 
vides that,  after  the  ^rade  of  any  street  has 
been  established,  the  city  shall,  if  they  change 
the  grade,  be  liable  for  damages.  But  an  act 
of  the  lefrislature,  while  entitled  to  great  con- 
sideration, cannot  abridge  or  control  the  pro- 
visions of  the  Constitution.  The  provisions  of 
the  Constitution  are  not  limited  to  a  change  of 
grade  once  established,  but  are  general,  and  in- 


clude all  damages  to  private  propertv  for  pub- 
lic use.  The  legislatare  is  not  authorized  to 
restrict  the  language  or  take  from  the  citizen 
the  protection  the  Constitution  has  thrown 
around  him  and  his  property.  This  provision 
of  the  Constitution  is  self-executing,  and,  if 
there  was  no  law  to  carry  it  into  effect,  a  court 
of  equity  would,  in  the  exercise  of  its  inherent 
power,  provide  some  method  for  ascertaining 
the  damages,  if  any,  caused  by  the  injury 
threatened.  But  we  think  the  act  of  1891, 
heretofore  referred  to,  provides  fully  the  pro- 
ceedings which  the  city  should  have  taken. 

The  contention  that  the  city  does  not 
admit  that  its  threatened  acts  would  cause 
any  damage  to  the  respondent,  and  can- 
not avail  itself  of  the  provisions  of  the 
act,  is  without  merit.  The  object  of  the 
provisions  of  the  act  is  to  ascertain  whether  or 
not  there  will  be  damage  caused  by  the  pro- 
posed improvement,  and  the  amount,  if  any. 
The  first  section,  as  we  have  seen,  provides 
that,  "in  all  cases  when  municipal  or  other 
corporations  .  .  .  invested  with  the  privilege 
of  .  .  .  damaging  the  same  .  .  .  shall  deter- 
mine to  exercise  such  privilege,  it  shall,"  etc. 
It  will  be  seen  that  the  municipality  is  not  re- 
quired to  state  that  its  acts  will,  in  fact,  dam- 
age anyone,  but  only  that  it  has  determined  to 
exercise  its  privilege  as  such  corporation,  stat- 
ing the  necessary  facts  to  call  into  exercise  the 
power  of  the  court.  Whether  or  not  the  court 
below  properly  granted  the  order  upon  the 
evidence  before  it  cannot  be  considered  by  this 
court,  as  the  evidence  is  not  brought  in  by  the 
record. 

T?ie  order  of  the  court  below  is  affirmed. 
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1«  Damai^efl  for  ii^nries  eansed  to  an 
abuttiiiir  ^t  by  belnir  left  8  or  10  feet  above 
tbe  street  byobaDge  of  irrade  must  be  paid  by  the 
oity  to  tbe  lotowner,  under  a  Constitution  pro- 
viding oompeDsation  for  property  talcen,  injured, 
or  destroyed,  for  public  use. 

8*  The  fllin^  of  a  second  traTerse  of  an 
ansipver  is  not  neoeasary  in  case  the  answer 
after  having  been  traversed  was  withdrawn  for 
the  purpose  of  a  motion  to  dismiss  the  petitiont 
and  refiled  when  the  motion  was  dismissed. 

3«  Failure  to  brings  an  ii^nnciion  suit  to 
prevent  the  changing  of  the  grade  of  a 
street  without  making  compensation  for  injury 
to  the  abutting  owner  is  not  an  abandonment  of 
the  right  to  bring  an  action  for  such  compensa- 
tion after  the  change  is  effected. 

(I>eoember  9, 1897.) 

APPEAL  Xiy  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henderson  County 


NOTB.— As  to  change  of  grade,  see  also  Bearle  v. 
Lead  (8.  D.)  ante^  846,  and  footnote  thereto. 
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in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  abuttmg  prop- 
erty by  a  change  of  the  grade  of  a  street.  -^- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clay  A  Clajr*  for  appellant: 

A  municipal  corporation  has  the  authority 
to  grade  or  regrade  a  street  for  any  public  pur- 
pose without  incurrring  any  responsibility  to 
holders  of  lots  adjacent  to  the  street,  though 
the  street  might  be  raised  several  feet  above 
the  level  of  the  lot. 

Wdfe  V.  Covington  ds  L.  E.  Co.  15  B.  Mon. 
404;  Keasy  v.  Lovisville,  4  Dana,  154,  29  Am. 
Dec.  395;  LouismUe  dh  F.  R.  Co,  v.  Brown,  17 
B.  Mon.  793. 

Section  242  of  tbe  Constitution  does  not 
change  tbe  principle  as  decided  in  the  above 
cases,  nor  was  it  the  intention  of  the  framers 
of  our  Constitution  that  such  should  be  done. 

Tbe  Constitution  provides  that  the  compen- 
sation shall  be  paid  before  such  taking,  or 
shall  be  paid  or  secured  before  such  injury  or 
destruction.  The  appellee  by  her  delay  has 
lost  her  right  to  damages. 

Wben  an  owner  dedicates  without  restriction 
land  for  a  public  street  he  must  be  taken  to 
consent  that  tbe  public  authorities  may  deter- 
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mine  grades,  and  possibly  what  future  changes 
in  grades  may  be  necessiCry  or  desirable  for  the 
public  coDveoience. 

2  Dill.  Mun.  Corp.  g  995a.  p.  1286. 

Mewrs.  Yeanuui  A  Loekett  for  appellee. 

Da  Relle*  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  brought  suit  against  the  city  of 
Henderson,  alleging  that  she  was  \he  owner  of 
a  lot  of  land  fronting  on  Center  street,  and  had 
easy  and  free  access  to  and  use  of  that  street  in 
going  to  and  from  her  residence;  that  the  ap- 
pellant, in  pursuance  of  an  ordinance  of  its 
common  council,  caused  the  street  to  be  ex- 
cavated in  front  of  and  adjoining  her  properly, 
up  to  the  line  thereof,  to  such  an  extent  and 
depth  as  to  ruin  her  fence  and  enclosure, 
wholly  destroying  her  access  to  and  use  of  the 
street,  leaving  the  surface  of  her  lot  from  8  to 
10  feet  above  the  street  and  sidewalk,  and  the 
entrance  to  her  dwelling  barred  by  a  high, 
perpendicular  bank,  so  that  her  only  ingress 
and  egress  is  by  an  alley;  that  the  dwelling  is  so 
situated  upon  the  lot  that  the  lot  cannot  be 
graded  so  as  to  give  access  to  the  street,  and 
that  to  protect  the  lot  from  constant  caving, 
which  would  finally  destroy  the  house,  would 
require  the  construction  of  a  wall  along  its 
whole  front,  at  ^eat  expense;  that,  by  notice 
to  the  city,  dehvered  to  its  mayor,  she  ob- 
jected to  and  protested  against  the  excavation 
before  it  was  made,  and  gave  notice  that  she 
would  be  damaged  thereby  and  would  seek  to 
hold  the  city  responsible. 

A  demurrer  to  the  petition  was  sustained, 
and  an  amendment  filed,  which,  after  the  an- 
swer was  filed,  and  a  reply  thereto,  was  with- 
drawn by  the  appellee,  and  the  appellant 
thereupon  withdrew  its  answer  and  moved  to 
dismiss  the  petition.  The  order  sustaining  the 
demurrer  was  set  aside  and  the  demurrer  over- 
ruled. Appellant  then  filed  its  answer,  and  a 
trial  was  had,  which  resulted  in  a  verdict  for 
appellee. 

As  there  is  no  bill  of  exceptions,  and  as  the 
record  does  not  show  that  the  instructions 
were  objected  to,  the  only  question  presented 
to  this  court  is  the  sufiSciency  of  the  petition. 

Without  determining  the  question  whether 
this  petition  presents  a  case  of  partial  destruc- 
tion of  the  property  by  the  city,  amounting  to 
an  invasion  of  private  rights  within  the  rule  in 
the  cases  of  Louisville  v.  f^uisville  Rolling  Mill 
Co.  8  Bush,  424. 96  Am.  Dec.  248,  and  Kemper 
v.  Louisville,  14  Bush,  90, — we  shall  consider 
whether  the  rule  of  Wolfe  v.  Covington  <fc  L. 
B.  Go.  15  B.  Mon.  404;  Keasy  v.  Louisville,  4 
Dana,  154,  29  Am.  Dec.  895;  Louisville  d:  F, 
R,  Co,  V.  Brown,  17  B.  Mon.  763,  and  Newport 
d  C.  Bridge  Co,  v.  Foote,  9  Bush,  264.  that  a 
municipal  corporation  has  authority  to  grade 
or  regrade  a  street  for  a  public  purpose  with- 
out incurring  responsibility  to  the  owners  of 
abutting  lots,  although  the  street  might  be 
raised  several  feet  above  the  level  of  the  lot, 
and  that  the  citizen  must  submit  to  such  inci- 
dental disadvantages  as  resulted  therefrom, — 
has  been  altered  by  §  242  of  the  present  Con- 
stitution. 

The  general  rule  was  as  stated  in  2  Dill. 
Mun.  Corp.  §  990,  that  "municipal  corpora- 
tions, acting  under  authority  conferred  by  the 
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legislature  to  make  and  repair,  or  to  grade,, 
level,  and  improve  streets,  if  they  keep  within 
the  limits  of  the  street,  and  do  not  trespass- 
upon  or  invade  private  property,  and  exercise 
reasonable  care  and  skill  in  the  performance  of 
the  work  resolved  upon,  are  not  answerable  to 
the  adjoining  owner,  whose  lands  are  not  actu- 
ally taken,  trespassed  upon,  or  invaded,  for 
conseaueniial  damages  to  his  premises,  unless- 
there  is  a  provision  in  the  Constitution  of  the 
state,  in  the  charter  of  the  corporation,  or  in 
some  statute,  creating  the  liability." 

The  Constitution  of  1850  provided,  in  §  14 
of  the  Bill  of  Rights,  that  no  "man's  property 
be  taken  or  applied  to  public  use  without  the 
consent  of  his  representatives,  and  without  , 
just  compensation  being  previously  made  to 
him." 

The  present  Constitution,  in  addition  to  the- 
section  Just  quoted,  which  is  contained  in  §  18- 
of  the  Bill  of  Righte,  provides,  in  ^  242:  "Mu- 
nicipal and  other  corporations,  and  individuals- 
invested  with  the  privilege  of  taking  private 
property  for  public  use;  shall  make  just  com- 
pensation for  properly  taken,  injured,  or  de- 
stroyed by  them;  which  compensation  shall  be 
paid  before  such  taking,  or  |>aid  or  secured,  at 
the  election  of  such  corporation  or  individual^ 
before  such  injury  or  destruction." 

The  adoption  of  this  section,  in  addition  to^ 
the  provisions  of  ^  18.  in  our  view  undoubt- 
edly indicated  an  intention  to  change  the  or- 
ganic law  of  the  state,  and  to  abolish  the  re- 
quirement of  direct  physical  injury  to  the 
property  in  order  to  establish  a  claim  for  dam- 
ages. The  language  used  is  that  municipal 
corporations  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  them. 
The  city  undoubtedly  has  the  right  to  take 
private  property,  having  the  right  of  eminent 
domain.  It  also  has  the  undoubted  right  to- 
improve  the  streets  for  the  public  use,  in 
proper  manner,  when  thereto  authorized  by 
legislative  authority.  If,  however,  in  making 
the  improvements  it  takes,  injures,  or  destroys 
private  property,  compensation  must  be  made^ 
unless  consent  nas  been  given. 

This  exact  question  appears  to  have  been  de- 
cided in  several  of  the  states  in  which  new 
Constitutions  containing  similar  provisions 
have  been  adopted  in  recent  years.  In  Dli* 
nois,  the  old  Constitution  contained  a  provision 
similar  to  that  contained  in  ^  13  of  our  Con- 
stitution. By  the  Constitution  of  1870,  the 
provision  was  made  to  read:  "Private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation?'  and,  while 
the  rule  under  the  former  Constitution  had 
been  held  as  in  the  section  quoted  above  from 
Dillon,  it  has  been  held  in  numerous  cases  that 
the  new  rule  introduced  by  the  present  Consti- 
tution required  compensation  in  all  cases  where 
it  appears  "there  has  been  some  physical  dis- 
turbance of  a  right,  either  public  or  private, 
which  the  plaintiff  enjoys  in  connection  with 
his  property,  and  which  gives  to  it  an  addi- 
tional value,  and  that  by  reason  of  such  dis- 
turbance he  has  sustained  a  special  damage 
with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally."  Rigney 
V.  Chicago,  102  111.  64.  It  was  there  held 
"that  the  introduction  of  that  word  (damage), 
so  far  from  being  superfluous  or  accidental^ 
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indicated  a  deliberate  purpose  to  make  a  change  I 
in  the  organic  law  of  the  state,  and  abolished 
the  old  test  of  direct  physical  injury  to  the  cor- 
pus or  subject  of  the  property  affected." 

This  doctrine  was  approved  by  the  Supreme 
Court  of  the  United  states,  in  an  opinion  de- 
livered by  Mr.  Justice  Harlan,  in  the  case  of 
Chicago  v.  Taylor,  126  U.  8.  162,  81  L.  ed. 
689.  Referring  to  the  Rigney  Gase^  he  said: 
'*The  conclusion  there  reached  was,  that  un- 
der this  constitutional  provision  a  recovery  may 
be  had  in  all  cases  where  private  property  has 
sustained  a  substantial  damage  by  the  making 
and  usthg  an  improvement  that  is  public  in  its 
character — that  it  does  not  require  that  the 
damage  shall  be  caused  by  a  trespass,  or  an 
actual  physical  invasion  of  the  owner's  real  es- 
tate, but  if  the  construction  and  operation  of 
the  railroad  or  other  improvement  is  the  cause 
of  the  damage,  though  consequential,  the  party 
may  recover.  We  regard  that  case  as  conclu- 
sive of  ibis  question.  The  case  of  Pittsburg, 
Ft.  W.  d  C.  R  Co.  V.  Reich,  101  111.  157,  is  in 
point  on  this  question  of  damages,  and  the  case 
of  Chicago  v.  Union  Bldg.  Asso.  102  111.  379, 
40  Am.  Rep.  598,  also  reviews  the  authorities 
and  approves  the  doctrine  in  Rigney  v.  Chicago, 
102  III.  64." 

In  Missouri  a  similar  constitutional  provision 
has  been  adopted,  and  a  similar  construction 
given.  Seehy  v.  Kansas  City  Cable  R.  Co.  94 
Mo.  574. 

In  Pennsylvania  a  constitutional  provision 
was  adopted  in  1874  exactly  similar  to  g  242 
of  our  Constitution,  which  has  been  construed 
in  New  Brighton  v.  Peirsol,  107  Pa.  280,  as  the 
provision  of  the  Illinois  Constitution. 

In  a  number  of  other  states  which  have 
adopted  the  same  or  similar  constitutional  pro- 
visions, the  courts  have  gone  as  far  or  farther 
than  the  Illinois  courts  in  permitting  recovery 
for  consequential  damages  in  such  cases.  See 
2  Dill.  Mun.  Corp.  4th  ed.  §§  990  to  995a,  in- 
clusive, and  notes. 

We  conclude  that,  under  the  averments  of 
the  petition  in  this  case,  admitted  by  the  de- 
murrer to  be  true,  there  was  a  right  of  re- 
covery. 

But  it  is  argued  on  behalf  of  appellant  that 
there  is  no  legal  right  or  equity  in  a  person 
who  dedicates  land  for  street  purposes,  or  in 
•^  his  assignee,  to  compensation  for  the  original 
establishment  of  a  grade  line  and  the  reduction 
of  the  natural  surface  of  the  street  for  street 


purposes  to  such  line,  for  the  reason  that,  when 
dedicated  unconditionally,  the  dedicator  must 
be  supposed  to  have  contemplated  and  con- 
sented that  a  grade  should  be  established  and 
the  inequalities  of  the  surface  brought  to  some 
proper  level,  and  to  have  embraced  in  his  grant 
or  dedication  the  right  to  establish  such  a  grade. 
This  question,  however,  is  not  presented  by 
the  record.  If  the  law  be  that  consequential 
dama^  are  not  recoverable  for  the  original 
estabhshment  of  the  grade  of  a  street  which 
has  been  dedicated  (and  this  question  \a  ex- 
presslj^  not  here  decided),  the  fact  that  such 
establishment  is  original  is  matter  of  defense, 
and  such  fact  does  not  appear  in  this  record. 
It  is  further  urged  that  certain  averments  of 
the  answer  pleaded  as  an  estoppel  are  unde- 
nied  by  any  reply.  It  is  not  necessary  to  con- 
sider the  suflSciency  of  the  averments,  if  they 
have  been  denied,  as  the  evidence  has  not  been 
brought  to  this  court.  To  the  answer  origin- 
allv  filed,  a  reply  was  filed  controverting  the 
affirmative  averments.  After  the  amended 
petition  was  witljdrawn,  the  answer  was  also 
withdrawn  by  appellant,  in  order  to  insist  upon 
a  motion  for  a  judgment  dismissing  the  peti- 
tion. This  motion  being  overruled,  and  the 
order  sustaining  the  demurrer  having  been  set 
aside,  the  same  answer,  or  a  copy  of  it,  was 
again  filed,  and  it  is  now  contended  that  those 
averments  are  undenied.  We  do  not  concur 
in  this  contention.  While  they  were  a  part 
of  the  record  the  averments  were  traversed, 
and  the  fact  that  they  were  withdrawn  and 
again  filed  does  not  render  a  second  traverse 
necessary. 

A  further  contention  is,  that  appellee  lost 
her  right  to  compensation  by  not  instituting  a 
suit  for  an  injunction  to  prevent  the  injury  to 
her  property  until  the  damages  to  result  there- 
from had  been  estimated  and  paid  her.  But 
in  response  to  this  it  is  sufficient  to  say  that 
the  inhibition  of  the  Constitution  is  not  against 
the  citizen,  but  against  the  municipality,  and 
forbids  the  latter  from  taking,  injuring,  or  de- 
stroying property,  without  previously  making 
compensation  therefor.  To  say  that  the  citi- 
zen's right  of  recovery  was  barred  because  the 
municipality  failed  to  perform  its  dut^r  would 
be  to  permit  it  to  take  advantage  of  its  own 
wrong. 

For  the  reasons  given,  the  judgment  is  af- 
firmed. 


COLORADO  SUPREME  COURT. 


J.  B.  HINDRY,  Appt., 

V. 

Catherine  M.  HOLT,  by  Guardian  ad  Litem. 


.Colo.. 


.) 


The  words  ''heir  or  heirs*'  in  Qen*  Laws 
1877»  p.  848«  ffiving  to  tbe  heirs  a  ri^ht  of 
action  for  death  If  there  be  do  busband  or  wife 


or  any  action  by  him  or  her  within  one  year, 
mean  *'chUd  or  obildren^^  and  limit  the  ri£rbt  of 
action  to  lineal  descendants. 

(December  ao,  1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Distnct  Court  for  Arapahoe  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 


NOTB.— On  the  question  who  are  heirs,  see  gren- 
erally  Johnson  v.  Supreme  Lodge  K.  of  H.  (Ark.) 
8  L.  B.  A.  78S,  and  note;  also  note^  to  Boston  Safe 
Deposit  &  T.  Co.  V.  Ck>ffln  (Haas.)  8  L.  B.  A.  747; 
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Proctor  V.  Clark  (Mass.)  12  L.  R.  A.  721,  and  note; 
Heath  v.  Hewitt  (N.  Y.)  18  L.  R.  A.  46. 

As  to  the  meaning  of  the  word  "heirs"  in  insur- 
ance policies,  see  note  to  Hubbard  v.  Turner  (Ga.> 
aOL.B.A.  603. 
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COLOBADO  SiTFBEMB  CoURT. 


Dec,, 


-cover  damages  for  alleged  negligent  killiDg  of 
plaintiff's  uncle.    Reversed, 

Statement  by  Goddard*  J.: 

This  is  an  action  brought  in  behalf  of  Cath- 
■erine  M.  Holt  by  0.  J.  Bur^is,  her  guardian  ac2 
litem,  against  J.  B.  Hindry,  to  recover  damages 
for  the  death  of  Thomas  Holt,  her  uncle.  The 
right  to  such  recovery  is  predicated  upon  the 
iollowing  facts:  On  October  6,  1893,  Thomas 
Holt,  an  unmarried  man,  thirty-eight  years  of 
age,  was  employed  by  J.  B.  Hindry,  the  de- 
fendant, as  a  common  laborer,  and  while  en- 
gaged under  his  direction  in  excavating  a  sewer 
trench  in  North  Denver,  the  ground  caved  in 
upon  him,  causing  his  death.  He  died  intes- 
tate, leaving  surviving  him  Catherine  M.  Holt, 
a  daughter  of  his  deceased  brother,  an  infant 
five  years  of  age,  as  his  only  heir.  From  No- 
vember, 1890,  to  September,  1892,  he  resided  in 
the  city  of  Denver  with  Catherine  and  her 
mother,  and  contributed  almost  entirely  to 
her  support,  furnished  her  clothing,  and  the 
provisions  and  necessaries  for  the  family.  In 
September,  1892,  plaintiff  *and  her  mother 
moved  away  from  the  city  of  Denver,  and 
from  that  time  until  his  death  he  continued  to 
support  plaintiff,  sending  money  to  her  mother 
for  that  purpose;  and,  if  he  had  survived  he 
would  have  continued  to  support,  educate,  and 
maintain  her.  The  cause  was  tri^  to  a  jury, 
and  resulted  in  a  verdict  and  judgment  for 
$4,500.  To  reverse  this  judgment,  defendant, 
Hindry,  prosecutes  this  appeal. 

Messrs.  Georn^e  W.  Miller,  Daniel 
Bayer*  and  John  H.  Reddin,  for  appellant: 

Althou^  the  appellee  may  be  a  niece  of  the 
deceased  Thomas  Holt,  she  is  not  an  heir  of 
the  said  Thomas  Holt  within  the  meaning  of 
the  statute  under  which  this  action  is  brought, 
and  consequently  is  not  entitled  to  sue  or  re- 
<^over  damages  in  this  action  under  said  stat- 
ute by  reason  of  his  death,  and  the  court  had 
no  jurisdiction  to  render  judgment  herein. 

The  word  *'heir,''  often  has  a  special  and 
restricted  signification,  and  is  controlled  by  the 
context  in  which  it  is  used,  and  it  would  seem 
when  used  by  the  legislature  in  furtherance  of 
ihe  humane  purpose  of  making  whole  and 
compensating  the  families  of  persons  killed  by 
accident  that  it  should  be  interpreted  to  mean 
lineal  descendants,  and  confined  to  sons  and 
daughters  and  their  descendents  in  a  direct  line 
Instead  of  collateral  issue. 

There  should  be  no  encouragement  to  foster 
an  avarice  that  seeks  to  make  misfortunes  of 
this  character  the  vehicles  to  transport  good 
fortune  and  undeserved  favors  to  remote  rela- 
tives, and  to  claim  such  an  application  for  the 
'law  is  a  diversion  from  its  intent  and  purposes, 
and  it  is  safe  to  say  the  statute  in  question  was 
never  passed  for  that  purpose. 

This  statute  was  adopted  by  our  legislature 
from  Missouri. 

Atehiion,  T.  d  8.  F.  B,  Co.  v.  Farrow,  6  Colo. 
«)6. 

The  supreme  court  of  Missouri,  in  Coover  v. 
Moore,  81  Mo.  574,  held  that  the  statute  must 
be  strictly  construed,  and  diat  only  such  per- 
sons as  are  specifically  granted  the  right  under 
the  statute  can  recover. 

-  The  word  "heir,''  as  used  in  our  statute,  was 
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intended  by  the  legislature  to  mean  a  child  of 
the  deceased,  and  can  in  no  event  be  extended 
to  collateral  relatives,  and  we  propose  to  show 
this  from  the  context  of  the  act  itself  and  by 
analogy. 

The  damages  given  must  be  in  reference 
solely  to  the  pecuniary  loss  which,  however, 
may  be  evidenced  by  proof  of  a  reasonable  ex- 
pectation of  a  pecuniary  benefit  as  of  right  or 
otherwise  from  a  continuance  of  life. 

Bourke  v.  Cork  dt  M.  R,  Co.  Ir.  L.  R.4  C.  L. 
685,  10  Cent.  L.  J.  48. 

The  object  of  all  these  statutes  is  to  provide 
actual  compensation  to  those  persons  who  have 
sustained  a  pecuniary  loss,  and  not  any  o&er 
kind  of  a  loss,  such  as  a  loss  of  affection,  or 
by  grief  or  like  matters. 

Jordan  v.  dncinnaii,  N.  0.  A  T.  P,  R  Co. 
89  Ky.  40. 

Messrs.  Cajrpless  &  Brown,  for  appellee: 

In  Jordan  v.  Cincinnati,  N.  O.  <fc  T.  P,  R. 
Co.  89  Ky.  40.  it  is  stated:  "However,  we  do 
not  deem  it  necessary  to  refer  at  length  to  the 
construction  that  has  been  given  to  statutes 
of  other  states,  as  they,  with  some  exceptions, 
differ  materially  from  §8,  chap.  57,  Qen.  Stat. 
For  it  will  be  observed  that  section  is  unlike 
them,  as  welf  as  the  English  statute,  in  the 
following  particulars:  1.  In  none  of  them  is 
the  right  to  maintain  the  action  eiven  to  the 
widow  and  heir.  2.  The  cause  oi  action  pro- 
vided for  by  §  3  is  for  destruction  of  life  by 
wilful  neglect  only.  8.  In  no  other  statute  is 
the  right  to  recover  punitive  damages  in  ex- 
press terms  given.  4.  Unlike  some  other  stat- 
ute, g  8  gives  the  right  to  sue  pnersons  as  well 
as  companies,  for  the  cause  therein  mentioned." 

Brothers  and  sisters  can  maintain  an  action 
for  damages  under  our  statute. 

Denver,  6.  P.  <ft  P,  R.  Co.  v.  Wilson,  12 
Colo.  20. 

Goddard,  J., 'delivered  the  opinion  of  the 
court: 

Among  the  many  objections  raised  by  the 
specifications  of  error,  we  deem  it  necessary  to 
notice  the  one  only  which  challenges  the  right 
of  appellee  to  maintain  the  action,  since,  in 
our  opinion,  this  question  is  decisive  of  the 
case.  No  right  of  action  for  damages  result- 
ing from  death  through  wrongful  act  or  negli- 
gence was  given  by  the  common  law,  and  such  « 
right  exists  only  by  virtue  of  our  statute. 
Gkn.  Laws  1877,  p.  848;  Mills's  Ann.  Stat, 
chap.  87.  This  statute  gives  the  right  of  ac- 
tion, and  designates  the  party  or  parties  who 
may  sue  for  recovery  of  damages  in  cases  of 
this  kind,  and  classifies  them  as  follows:  First, 
husband  or  wife  of  deceased;  second,  if  there 
be  no  husband  or  wife,  or  he  or  she  falls  to  sue 
within  one  year  after  such  death,  then  by  the 
heir  or  heirs  of  deceased;  third,  if  such  de- 
ceased be  a  minor,  or  unmarried,  then  by  the 
father  or  mother,  who  may  join  in  the  suit, 
and  each  shall  have  an  equal  interest  in  the 
judgment,  or,  if  either  of  them  be  dead, 
then  by  the  survivor.  Though  similar  in  its 
general  features  to  the  original  English  statute 
(9  &  10  Vict.  chap.  93),  known  as  **Lord  Camp- 
bell's  act,"  and  the  statutes  on  this  subject  gen- 
erally adopted  in  this  country,  it  will  be  seen 
that  our  act  differs  from  all  of  them  in  its  des- 
ignation of  the  parties  that  may  sue.    Most  of 
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them  provide  that  the  action  may  be  brought 
by  the  personal  representatives  of  the  deceased, 
for  the  benefit  of  his  widow  and  next  of  kin, 
while  by  the  terms  of  our  statute  the  right  to 
*sue  is  vested,  in  the  first  instance,  in  the  sur- 
viving husband  or  wife,  to  the  exclusion  of  all 
others;  and  the  existence  of  the  right  in  the 
second  class  named  is.wholly  dependent  upon 
the  fact  that  there  be  neither  husband  nor  wife 
surviving,  or  that  he  or  she  shall  have  waived 
the  right  by  failing  to  sue  in  the  time  pre- 
scribed;  thus  evincing  an  intention  on  the  part 
of  the  lawmaking  power  to  confer  this  new 
right  of  action  upon  the  second  class  only  in  the 
event  the  decedent  at  the  time  of  death  was, 
or  had  been,  a  married  person,  and  should  leave 
surviving  lineal  descendants.  This  is  made 
more  manifest  by  the  third  subdivision, 
whereby  the  right  of  action  is  exclusively 
given  to  the  father  and  mother  in  case  the  de- 
-oeased  was  a  *  minor,  or  unmarried.  By  con- 
struing the  words  "heir  or  heirs/'  as  used  in 
the  second  subdivision,  to  mean  "child  or  chil- 
dren," the  purpose  of  this  character  of  legis- 
lation is  carried  out,  which  is  to  compensate 
those  who  suffer  pecuniary  loss  by  reason  of 
the  death.  While,  on  the  other  hand,  if  the 
words  "heir  or  heirs"  are  to  be  construed  as 
meaning  all  those  who,  under  the  statute  of 
descents  and  distributions,  would  be.  entitled 
to  inherit,  then  collateral  kindred,  however  re- 
mote, who  would  derive  no  pecuniary  bene- 
fit from  the  continuance  of  the  life  of  de- 
ceased, as  well  as  the  direct  descendants,  may 
maintain  the  action,— a  result  wholly  incon- 
sistent with  the  plain  purport  and  object  of 
the  statute.  And  furthermore,  such  construc- 
tion would  render  the  third  subdivision  wholly 
useless  and  unnecessary,  since  the  father  and 
mother  would,  by  our  act  of  descents  and  dis- 
tributions, be  the  heirs  in  case  the  deceased 
was  a  minor,  or  unmarried,  and  consequently 
included  within  the  class  of  beneficiaries  de- 
scribed in  the  second  subdivision.  In  order, 
therefore,  to  give  consistency  and  effect  to  all 
of  the  foregoing  provisions,  and  to  carry  out 
the  beneficent  purpose  of  the  statute,  the  words 
'*heiror  heirs,"  as  used  in  the  second  subdivi- 
sion, must  be  held  to  be  synonymous  with 
"child  or  children."  In  Jordan  v.  Cincinnati, 
N.  0.  d  T,  P.  R.  Co.  89  Ky.  40,  the  supreme 
«oourt  of  Kentucky  had  under  consideration 
the  meaning  to  be  given  to  the  word  "heir"  as 


used  in  their  statute,  which  provided  that  the 
"widow,  heir,  or  personal  representative"  of 
the  deceased  should  have  the  right  to  sue;  and 
it  was  held  that  it  should  be  so  limited  as  to 
mean  "child,"  and  not  extended  so  as  to  include 
collateral  kindred  of  the  deceased.  Lewis, 
Ch.  J.,  in  speaking  for  the  court,  says:  "The 
word  'heir*  cannot,  according  to  its  'peculiar 
and  appropriate  meaning  in  the  law,'  be  used 
in  relation  to  damages  recoverable  under  the 
section,  being  applicable  to  real  estate  of  in- 
heritance, and  not  to  personalty.  It  must 
therefore  be  interpreted  to  mean  either  distrib- 
utee or  child.  To  make  it  mean  distributee 
would,  it  seems  to  us,  be  contrary  to  the  rea- 
son and  purpose  of  the  law,  which  was  in- 
tended to  give  redress,  reparation,  or  compen- 
sation to  those  only  who  are  injured  pecuniar- 
ily by  the  lessor  destruction  of  the  life  of  hus- 
band and  father."  To  the  same  effect  are  Hen- 
derwn  v.  Kentucky  C,  R.  Co,  86  Ky.  389;  dn- 
rinnati,  N.  0.  dk  T.  P.  R,  Co,  v.  Adam,  11 
Ky.  L.  Rep.  883.  The  case  of  Denver,  8,  P, 
d  P.  R.  Co.  V.  WiUon,  13  Colo.  20.  is  relied 
on  as  recognizing  the  right  of  brothers  and 
sisters  of  the  deceased  to  maintain  an  action 
under  this  statute.  That  was  an  action 
brought  by  the  parents  to  recover  damages  for 
the  death  of  an  unmarried  son,  and  the  ques- 
tion as  to  the  right  of  collateral  kindrra  to 
maintain  the  action  was  in  no  way  involved; 
and,  moreover,  the  language  used,  aside  from 
being  mere  dictum,  is  found  in  a  quotation 
from  the  case  of  Chicago  v.  Keefe,  114  III.  322, 
55  Am.  Rep.  860,  cited  in  support  of  a  differ- 
ent proposition.  The  case,  therefore,  is  not 
an  authority  for  the  rule  claimed  by  appel- 
lee. Our  conclusion  is  that  the  woitls  "heir 
or  heirs."  as  here  used,  do  not  include  all 
those  entitled  to  share  in  the  estate  of  a  person 
dyina  intestate,  under  our  statute  of  descents 
and  distributions,  but  were  intended  to  mean 
"child  or  children,"  and  limit  the  right  of  ac- 
tion to  lineal  descendants  of  the  deceased.  In 
this  case  the  deceased  had  never  been  married, 
and  had  no  children.  Under  such  circum- 
stances, the  right  of  action  is  given,  as  we 
have  seen,  exclusively  to  the  father  and 
mother.  This,  in  itself,  precludes  the  plaintiff 
from  maintaining  the  action.  TJie  judgment  of 
the  District  Court  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss  the 
action. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


Timothy  H.  PORTER,  Appt,, 

V, 

Thomas  G.  RITCH  et  at. 


(. 
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'1*  An  cirder  by  a  Jndfipe  for  the  temp<»r- 
wupy  eonfinementckf  a  person  alle§^d  to 
"be  insane  pending  proceedinfrs  for  tbe  deter- 


KoTB.— As  to  tbe  neoesslty  of  notice  of  lunacy 
-proceedlnffs  to  tbe  alleged  lunatic,  see  note  to 
Bvans  v.  Johnson  (W.  ya.)28  L.  B.  A.  787. 
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mination  of  tbat  question  is  not  a  denial  of  due 
process  of  law  when  made  on  a  written  com- 
plaint and  affidavit  to  the  fact  of  insanity,  but  it 
is  clearly  within  tbe  police  power  of  tbe  state, 
and  is  for  the  restraint  of  a  danfferous  person  in 
an  emersrency. 

8.  A  proeeedinfif  for  a  hearing  as  to  the 
insanity  of  a  person  is  pending  after  a 
written  complaint  alleging  tbe  Insanity  is  pre- 
sented to  tbe  Judge,  as  required  by  Pub.  Acts 
1889,  p.  88,  and  supported  by  an  affidavit  of  a 
physician. 

8.  A  temporary  provisional  <n?der  fbr 
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the  cofltody  of  a  person  alleged  to  be  in- 
sane pending  a  hearlngr  of  tbe  question  as  to  his 
Insanity  is  not  an  adjudication,  and  is  not  void 
on  its  face  because  it  fails  to  recite  tbe  affidavit 
of  a  physician  on  which  it  was  based  or  the  fact 
that  proceedings  for  a  hearing  as  to  the  sanity 
were  then  pending. 

4»  Evidence  of  acts  of  an  a§^nt  of  a  de- 
fendant cannot  be  given  under  allegations  of  the 
performance  of  such  acts  by  the  defendant. 

6.  Testimony  that  the  members  of  a  club 
•  considered  a  certain  paper  one  of  the 

strongest  they  had  read  before  them  is  incompe- 
tent as  hearsay. 

6»  Testimony  of  a  defendant  that  he  did 
not  instruct  his  isounsel  in  the  matter,  l)ut 
that  he  acted  altogether  on  the  advice  of  the 
counsel,  is  admissible  where  he  is  charged  with 
acting  maliciously  in  making  a  complaint  on 
which  a  hearing  as  to  tbe  insanity  of  another 
person  was  based. 

7.  The  rejection  of  a  hypothetical  ques- 
tion involving  assumptions  concerning  which 
no  evidence  has  been  offered  is  not  ground  of 
error. 

(Januarys,  1888.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Fairfield  County 
in  favor  of  defendants  in  an  actien  brought  to 
recover  damages  for  alleged  conspiracy  to  de- 
fraud plaintiff  of  his  property  and  false  im- 
prisonment in  execution  thereof.    Affirmed, 

The*  complaint  charged  that  defendants  con- 
spired together  to  obtain  from  plaintiff  a  very 
large  sum  of  money,  and,  to  effect  that  result, 
purporting  to  act  under  Public  Acts  1889, 
chap.  162,  they  made  a  false  and  malicious 
complaint  aeainst  him  before  the  judge  of  pro- 
bate in  the  district  of  Stamford »  representing 
that  he  was  insane  and  unfit  to  go  at  large. 
That  an  order  was  obtained  committing  plain- 
tiff to  the  custody  of  two  of  the  defendants, 
where  he  remained  for  three  months  and  un- 
til more  than  $100,000  in  money  had  been  ex- 
torted from  him. 

The  defense  was  that  Schuyler  Merritt  one 
of  the  defendants,  acting  in  good  faith,  and 
fully  believing  that  plaintiff  was  an  insane 
person,  made  an  application  to  said  court  pray- 
ing it  to  inquire  into  the  alleged  insanity  of 
plaintiff.  This  application  was  supported  by 
an  afildavit  of  plaintiff's  family  physician  stat- 
ing that  in  his  opinion  plaintin  was  insane  and 
unfit  to  go  at  large.  The  court  made  an  or- 
der for  a  hearing,  and  directed  that  notice 
thereof  be  served  on  plaintiff.  It  was  further 
ordered  that,  pending  the  proceedings,  the 
custody  of  plaintiff  be  committed  to  Kichard 
Bolster  and  Henry  E.  Schock,  two  of  tbe  de- 
fendants. The  order  of  notice  was  served  on 
the  plaintiff,  and  immediately  afterwards  the 
committee  began  to  exercise  suitable  and 
proper  restraint  over  him.  On  December  19, 
1898,  plaintiff  obtained  a  writ  of  habeas  corpus 
from  the  superior  court  of  Fairfield  county  to 
obtain  bis  release.  That  court  found  that  the 
probate  court  had  jurisdiction  of  the  matter, 
and  remanded  .petitioner  to  custody,  from 
which  decree  he  appealed.  On  the  same  19th 
day  of  December,  1898,  plaintiff's  minor  chil- 
dren prayed  the  probate  court  for  the  appoint- 
ment of  a  conservator  over  the  plaintiff.  On 
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December  21,  1898,  plaintiff  sought  an  injunc- 
tion to  restrain  defendants  from  interfering- 
with  his  books  and  papers.  On  January  2, 
1894,  persons  interested  in  the  trust  estate  in 
plaintiff's  possession  brought  suit  to  prevent 
his  wasting  property  belonging  to  said  estate. 
On  February  21  ,.1894,  all  the  parties  interested 
in  the  various  jsuits  made  and  entered  into  an 
agreement  which  became  known  in  the  case^ 
as  the  ** Family  agreement."  Defendants 
claimed  that  by  their  performance  of  the  terms- 
of  that  agreement  all  the  claims  of  plaintiff  in 
this  suit  were  fully  and  finally  adjusted'. 
Plaintiff  claimed  that  the  agreement  was  made 
under  duress. 

The  court  found  as  facts  that  defendant  Mer- 
ritt, who  had  married  plaintiff's  wife's  sister 
had  been  on  intimate  terms  with  plaintiff,  and 
later  with  his  family.  That  after  consulting 
counsel  and  acting  on  his  advice,  he  filed  the 
application  for  an  inquiry  into  plaintiff's  san- 
ity. That  the  court  relying  on  the  physician's 
affidavit  accompanying  the  application,  issued 
the  preliminary  order  for  plaintiff's  custody. 
That  the  order  for  hearing  was  served  on  plain- 
tiff and  afterwards  the  order  for  custody  wa* 
presented,  and  plaintiff  under  advise  of  hia 
counsel  obeyed  it.  That  the  acts  of  defend- 
ants Bolster  and  Schock,  complained  of,  were 
performed  by  them  as  officers  of  the  law,  in 
execution  of  and  under  and  within  the  au- 
thority of  the  order,  in  good  faith,  and  in  full' 
belief  of  its  validity.  That  none  of  their  acts 
were  done  as  agents  for  the  other  defendants 
unless  the  law  fmplied  agency  from  the  facts> 
found.  That  pending  tbe  proceedings  plain- 
tiff's counsel.  Judge  Stoddard,  made  sugges- 
tions to  the  opposing  counsel  for  a  settlement 
Through  the  enorts  which  he  and  other  friends 
brought  to  bear  upon  plaintiff  and  his  appeals 
to  defendants  the  family  agreement  which 
was  prepared  by  Judge  Stoddard  himself  was 
signed  and  executed.  That  said  agreement 
was  executed  by  plaintiff  under  the  advice  el 
his  friends  and  counsel  and  without  any  in- 
fluence having  been  brought  to  bear  upon  hin» 
by  the  adverse  parties.  That  it  was  under- 
stood that  said  agreement  should  accomplish  a 
full  and  final  settlement  of  all  existing  differ- 
ences between  the  parties,  and  of  all  the  legal 
proceedings  then  pending,  and  of  all  matters 
arising  out  of  such  proeeedings.  Immediately 
after  the  execution  of  the  agreement  all  pend- 
ing proceedings  were  withdrawn  and  the  re- 
straint exercised  over  plaintiff  terminated. 
That  Merritt  alone  was  responsible  for  the  in- 
stitution of  the  proceedings  before  the  judge 
of  probate  and  that  he  acted  in  good  faith. 

Further  facts  appear  in  the  opinion. 

Messrs.  Earliss  P.  Arvine,  Robert  E. 
De  Forest*  and  Stiles  Judson,  Jr.,  for 
appellant: 

'The  court  of  probate  had  no  jurisdiction  to 
issue  the  order  of  custody. 

Where  tbe  count  is  of  limited  and  special 
jurisdiction  the  warrant  must  set  forth  affirma- 
tively and  clearly  all  facts  necessarv  to  show 
that  it  was  legally  constituted  and  had  juris- 
diction. 

Brooks  V.  Adams,  11  Pick.  441;  HaU  ▼. 
ffowd,  10  Conn.  519,  27  Am.  Dec.  696;  JSear^ 
V.  Terry,  26  Conn.  285;  Orumondy.  Ratfmond„ 
1  Conn.  46,  6  Am.  Dee.  200. 
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The  jurisdiction  of  the  probate  court  did  not 
appear  ui>on  the  face  of  the  warrant  by  which 
plaintiff  was  taken  into  custody. 

The  fact  of  insanity  in  one  case,  and  the  fact 
of  death  in  the  other,  can  never  be  conclusively 
determined  by  these  special  statutory  tribunals, 
in  order  to  support  their  decrees  and  judg- 
ments. 

Sheiion  v.  Hadloek,  62  Conn.  148;  WilUtt^s 
Appeal,  50  Conn.  830;  Culver's  Appeal,  48 
Conn.  178;  Olmatea^fs  Appeal,  43  Conn.  128; 
First  Nat.  Bank  v.  Balcom,  35  Conn.  351; 
Dickinson  v.  Hayes,  81  Conn.  422;  Sears  v. 
Terry ^  26  Conn.  282;  Brown  v.  Lanman,  1 
Conn.  469;  MeFeely  v.  Scott,  128  Mass.  16; 
Joehumsen  v.  Suffolk  Sav.   Bank,  3  Allen,  87. 

The  legal  "pendency"  of  the  application 
only  began  with  its  service  upon  the  alleged 
lunatic.  The  finding  shows  that  such  service 
had  not  been  made  when  this  order  of  custody 
was  issued,  and  therefore  the  proceedings  were 
not  "pending"  in  legal  contemplation. 

Taylor  v.  Judd,  41  Conn.  485;  StudweU  v. 
Cooke,  88  Conn.  551;  Elting  Woolen  Co.  v. 
Williams,  86  Conn.  819;  Sanford  v.  Dick,  17 
Conn.  216;  Spalding  v.  Butts,  6  Conn.  29; 
Jeneks  v.  Phelps,  4  Conn.  152;  Spice  v.  Stein- 
ruck,  14  Ohio  St.  214. 

The  mere  issuing  of  a  summons  is  not  the 
commencement  of  an  action  for  general  pur- 
poses. 

Kerr  v.  Mount,  28  N.  Y.  664. 

The  acts  authorized  by  chap.  162,  Pub.  Acts 
1889,  are  in  violation  of  the  14tb  Amendment 
to  the  Federal  Constitution,  and  the  statute  is 
unconstitutional. 

The  proceedings  which  were  had  in  this  case 
were  inquisitorial  and  ex  parte.  Thev  cannot 
be  authorized  by  the  legislature,  and  the  statute 
must  be  construed  as  impliedly  requiring  no- 
tice, or  it  must  be  declared  invalid. 

Stuart  V.  Palmer,U  N.Y.  191,  80  Am.  Rep. 
289;  Bostwiek  v.  Isbdl,  41  Conn.  806;  Botcler 
V.  iXdredge,  18  Conn.  1:  Chase  v.  Hathaway, 
14  Mass.  222;  Wait  v.  Maxwell,  6  Pick.  217, 
16  Am.  Dec.  891;  Hathaway  v.  Clark.  5  Pick. 
490;  ReideU  v.  Morse,  19  Pick.  860;  Conkey  v. 
Kingman,  24  Pick.  119;  Com.  v.  Weiher,  8 
Met.  447;  Allis  v.  Morton,  4  Gray.  68;  May*s 
Case,  10  Pa.  Co.  Ct  288;  Com.  Nyce,  v.  Kirk- 
bride,  2  Brewst.  (Pa.) 400;  Portlands,  Bangor, 
eSMe.  120,  20  Am.  Rep.  681:  Underwood  r. 
People,  82  Mich.  1,  20  Am.  Rep.  638;  VanDeu- 
sen  v.  Newcomer,  40  Mich.  137;  Morton  v.  Sims, 
64  Oa.  298;  Eddy  v.  Peo;^,  Eddy,  15  III.  886; 
Smith  V.  People,  Bartholomew,  65  111.  875;  Mc- 
Curry  v.  Hooper,  12  Ala.  828,  46  Am.  Dec.  280; 
Edaza  v.  LeprePre,  21  Ala.  505,  56  Am.  Dec. 
266;  Moody  v.  Bibb,  50  Ala.  247;  Molton  v. 
Henderson,  62  Ala.  426;  Re  Blewitt,  181  N.  Y. 
646;  Re  Russell,  1  Barb.  Ch.  88;  Re  Tracy,  1 
Paige,  580;  Re  Pettit,  2  Paige.  174;  Re  Van- 
auken,  10  N.  J.  Eq.  186;  Re  Whitenack,  8  N. 
J.  Eq.  252;  Smith  v.  Burlingame,  4  Mason,  121; 
Bradley  v.  Fisher,  80  U.  8.  18  Wall.  854,  20 
L.  ed.  651;  Ex  parte  Robinson,  86  U.  S.  19 
Wall.  506,  22  L.  ed.  207;  Ex  parte  Bradley,  74 
U.  8.  7  Wall.  864, 19  L.  ed.  2U',  Buswell,  In- 
sanity,  §  55;  11  Am.  &Eng.  Enc.  Law,  pp.  115, 
116,  notes.  Ex  .parU  Dozier,  4  Baxt.  81; 
ReDey,9^.  J.  Eq.  181;  Keleher  v.  Putnam, 
60  N.  H.  30,  49  Am.  Rep.  804;  Colby  v.  Jack- 
son,  12  N.  H.526;  Look  T.  Choate,  108  Mass.  116. 
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The  court  having  been  without  jurisdictioD 
at  the  time  the  order  of  custody  was  made 
and  issued,  the  defendants  Ritch  and  Merritt, 
having  procured  such  order,  are  trespassers. 

Prince  v.  Thomas,  11  Conn.  472;  Colt  v. 
Eves,  12  Conn.  258;  Parsons  v.  Loyd,  8  Wils, 
845;  2  Addison,  Torts,  p.  810;  Kerr  v.  Mount, 
28  N.  Y.  664;  Hayden  v.  Shed,  11  Mass.  608; 
Williams  v.  Srnith,  14  C.  B.  N.  8.  620;  Moody 
V.  Bibb,  50  Ala.  247;  Look  v.  Choate,  108Mass. 
116. 

The  defendants  Bolster  and  '8chock  are  also 
liable  as  trespassers,  for  the  reason  that  the  or- 
der which  they  undertook  to  serve  was  not 
regular  on  its  face,  the  jurisdictional  requisites 
not  affirmatively  appearing  upon  the  face  of 
the  warrant. 

The  officer  serving  a  precept  must  at  his 
peril  observe  the  absence  of  such  jurisdictional 
facts. 

Bowler  v.  Eldredge,  18  Conn.  18;  Elliott  v. 
Peirsol,  26  U:  8.  1  Pet.  840,  7  L.  ed.  170;  2 
Addison,  Torts,  808;  Cutler  v.  Wadsworth,  7 
Conn.  10;  Colt  v.  Eoes,  12  Conn.  258;  Qrumon 
V.  Raymond,  1  Conn.  46,  6  Am.  Dec.  200;  Hall 
V.  Howd,  10  Conn.  519, 27  Am.  Dec.  696;  Starr 
V.  Scott,  8  Conn.  482;  Smith  v.  Bouchier,  % 
Strange,  998;  Gallup  v.  Smith,  59  Conn.  860, 
12  L.  R.  A.  853;  KHferv.  Bridgeport,  68  Conn. 
401;  Hayden  v.  Nott,  9  Conn.  867;  2  Billiard, 
TorU,  p.  817;  Philips  v.  Biron,  1  Strange, 
509. 

The  defendants  Bolster  and  Scbock  became 
trespassers,  even  if  this  order  of  custody  is 
found  to  be  regular  and  valid  by  reason  of 
their  abuse  of  legal  process,  and  in  going  be- 
yond the  precept  of  the  order  of  custody,  in 
the  character  of  the  imprisonment  maintained. 

Osgood  V.  Carver,  43  Conn.  29;  Wilcox  v. 
Gladwin,  50  Conn.  81;  Mussey  v.  Cahoon,  84 
Me.  74;  Co^  V.  Jackson,  12  N.  H.  526;  Mc- 
Gough  V.  Wellington,  6  Allen,  507;  1  Swift's 
Dig.  p.  510;  Patterson  v.  Prior,  18  Ind.  441. 
81  Am.  Dec.  867;  Malloryy.  Merritt,  17  Conn. 
180;  Cannon  v.  Campbell,  69  Ga.  268;  Forbes 
V.  Bagman,  75  Va.  178. 

All  who  command,  advise,  or  countenance 
the  commission  of  a  tort  by  another,  or  who 
approve  of  it  after  it  is  done,  are  liable,  if  done 
for  their  benefit,  in  the  same  manner  as  if  they 
had  done  the  tort  with  their  own  hands. 

2  Hilliard,  Torts,  p.  298. 

The  defendants  Ritch  and  Merritt  are  liable 
to  malicious  prosecution  because  they  pro- 
ceeded maliciously  in  legal  contemplation. 

Humphrey  v.  Case,  8  Conn.  102, 20  Am.  Dec. 
95;  Stoney.  Stevens,  12 Conn.  219,  30  Am.  Dec. 
611;  Lockenour  y.  Sides,  57  Ind.  360.  26  Am. 
Rep.  58;  Pollock,  Torte,  p.  266;  Heyne  v. 
Blair,  62  N.  Y.  19;  Mitchell  v.  Wall,  111  Mass. 
493;  Harkrader  v.  Moore,  44  Cal.  145;  Shaul 
V.  Brown,  28  Iowa,  37.  4  Am.  Rep.  151; 
Humphries  v.  Parker,  52  Me.  505;  Wall  v. 
Toomey,  52  Coon.  86;  Swift's  Dig.  p.  501;  Ives 
V.  Bartholomew,  9  Conn.  809;  Carothers  v.  Mc- 
Ilhenny  Co.  68  Tex.  148;  Thompson  v.  Beacon 
Valley  Rubber  Co.  56  Conn.  498;  VinaX  v.  Core, 
18  W.  Va.  8;  WiUs  v.  Noyes,  12  Pick.  825;  2 
Addison,  Torts,  p.  755;  Forbes  v.  Hagman,  75 
Va.  168;  Spear  v.  Hiles,  67  Wis.  851:  Gabel  v. 
Weisenee,  49  Tex.  131;  Cannon  v.  Sipples,  39 
Conn.  608. 

The  fact  that  Mr.  Merritt,  acting  in  co-opera. 
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tion  with  Louis  to  accomplish  certain  ulterior  | 
objects,  advised  with  counsel  as  to  the  legal 
mode  for  placing  Mr.  Porter  under  restraint, 
ui>on  the  pretext  that  after  a  lapse  of  six  years 
since  bis  apoplectic  attack,  they  had  suddenly 
discovered  evidence  of  insanity,  and  that  im- 
mediate physical  restraint  was  necessary,  is  not 
in  any  sense  a. defense  to  the  charge  of  bad 
faith. 

BreiMT  V.  Jacobs,  22  Fed.  Rep.  218;  Grundy 
V.  Orescent  New9  db  Hold  Co.  38  La.  Ann.  974; 
Lytton  V.  Baird,  95  Ind.  849;  Roy  v.  Goings, 
112  Hi.  657;  Wild  v.  Odell,  56  Cal.  187;  2  Ad- 
dison, Torts,  p.  746;  Sharpen.  Johnston,  76 Mo. 
668. 

If  Merrilt  io  bad  faith  made  the  complaint  to 
the  court  of  probate,  he  became  liable  for 
the  consequences  flowing  from  such  com- 
plaint. 

Goodrich  v.  Warner,  21  Conn.  482;  (Joffey  v. 
Myers,  84  Ind.  105;  Walser  v.  Thies,  56  Mo.  89; 
Green  v.  Cochran,  48  Iowa,  545;  Shattuck  v. 
BiU,  142  Mass.  61. 

He  neglected  and  refused  to  withdraw  his 
complaint,  or  to  report  to  the  court  the  fact 
that  he  had  discovered  that  Mr.  Porter  was  be- 
ing held  a  prisoner  upon  a  false  statement  of 
the  facts  in  his  case,  or  in  any  manner  to  have 
Mr.  Porter  released  from  the  imprisonment 
now  admitted  to  be  false. 

If  this  prosecution  was  not  originally  ma- 
licious, it  became  malicious  as  a  proposition  of 
law  at  this  stage  in  the  proceedings. 

2  Addison,  Torts,  p.  747. 

It  is  not  necessary  to  show  that  the  defend- 
ant Ritch  was  actively  engaged  in  the  initia- 
tory steps,  or  that  he  joined  with  Mr.  Merritt 
in  applying  for  the  order  for  Mr.  Porter's  cus- 
tody. It  is  sufficient  **that  they  advised  and 
consulted  together,  and  both  participated  in 
tiie  prosecution,  which  was  carried  on  under 
their  countenaoce  and  approval. 

Vinal  V.  Core,  18  W.  Va.  3. 

What  was  done  was  done  in  the  furtherance 
of  9  common  design.  The  whole  course  of 
conduct  of  the  defendants,  taken  together,  fur- 
nishes satisfactory  proof  of  that  fact. 

State  V.  Spalding,  19  Conn.  287,  48  Am.  Dec. 
158;  Knower  v.  Cadden  Clothing  Co.  57  Conn. 
228;  Stephen,  Malicious  Prosecution,  p.  86; 
Pollock,  Torts,  p.  208. 

This  "family  agreement"  being  an  agree- 
ment by  which  Mr.  Porter  devestcKi  himself  of 
a  large  estate  in  favor  of  other  contracting  par- 
ties, who  sustained  confldental  relatioos  to  him, 
the  burden  of  proving  its  validity,  fairness,  and 
integrity  is  upon  these  defendants. 

Nichols  V.  McCarthy,  58  Conn.  817,  55  Am. 
Rep.  105. 

Aside  from  this  feature  of  the  case, the  burden' 
is  upon  defendants  from  the  fact  that  it  is  a 
special  defense. 

Taylor  v.  Atwood,  47  Conn.  506. 

The  real  question  is:  Did  Mr.  Porter  act  as 
a  free  and  voluntary  agent  in  devesting  him- 
self of  his  property  m  order  to  secure  his  libera- 
tion? 

Walbridge  v.  Arnold,  21  Conn.  430. 

There  may  be  a  species  of  duress,  although 
the  imprisonment  is  by  lawful  process. 

Watkins  v.  Baird,  6  Mass.  506.  4  Am.  Dec. 
170;  Downing  v.  Ely,  125  Mass.  869. 

The  question  was  whether  the  contracting 
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party  was  "under  pressure  to  such  an  extent  as 
to  be  deprived  of  free  agency."  * 

MiUs  V.  SiDords  Lumber  Co.  68  Conn.  105. 

Where  the  circumstances  give  one  an  unfair 
advantage,  and  an  agreement  is  executed  un- 
der an  immense  pressure  which  those  circum- 
sCances  produce,  the  contracting  party  will  not 
be  considered  as  a  free  and  voluntary  agent. 

McMahon  v.  Smith,  47  Conn.  228,  86  Am. 
Rep.  67;  Story.  Eq.  Jur.  §  228;  Lomerson  v. 
Johnston,  44  !n.  J.  Eq.  98;  Adams  v.  Irving 
Nat.  Bank,  116  N.  Y.  612,  6  L.  R  A.  491; 
GuiOeaume  v.  Eowe,  94  N.  Y.  268, 46  Am.  Dec. 
141;  Richardson  v.  Duncan,  8  N.  H.  508. 

Where  there  is  an  arrest  for  improper  pur- 
poses without  just  cause,  or  an  arrest  for  a 
just  cause  but  without  lawful  authority,  or  an 
arrest  for  a  just  cause  and  under  lawful  au- 
thority for  an  improper  purpose,  and  the  per- 
son arrested  pays  money  for  his  enlargement, 
he  may  be  considered  as  having  paid  the  money 
by  duress  of  imprisonment. 

Ridiardson  v.  Duncan,  8  N.  H.  508;  Balcer 
V.  Morton,  79  U.  S.  12  Wall.  150.  20  L.  ed.  262; 
Taylor  v.  Jaques,  106  Mass.  295;  HackeU  v. 
King,  6  Allen,  58;  Cfiandler  v.  Sanger,  114 
Mass.  864, 19  Am.  Rep.  867;  Watkins  v.  Baird, 
6  Mass.  506,  4  Am.  Dec.  170;  SartweU  v.  Bor^ 
ton,  28  Vt.  870. 

The  authorities  fully  recognize  a  species  of 
moral  duress. 

Rau  V.  Von  Zedlitz.  182  Mass.  169;  Bryant 
V.  Peck  d  W.  Co.  154  Mass.  460;  Sehoener  v,  Zm- 
sauer,  107  N.  Y.  115;  Phelps  v.  ZascMag,  84 
Tex.  878;  Adams  y.  Irving  Nat.  Bank,  116  N. 
Y.  611,  6  L.  R.  A.  491;  Badie  v.  SUmmon,  26 
N.  Y.  9, 82  Am.  Dec.  895;  Peyser  v.  New  York, 
70  N.  Y.  501,  26  Am.  Rep.  624;  Ingersoll  v. 
Roe,  65  Barb.  857;  Harris  v.  Carmody,  181 
Mass.  61,  41  Am.  Rep.  188;  Backett  v.  King,  6 
Allen,  58;  1  Story,  Eq.  Jur.  §§  23^252:  2 
Pom.  Eq.  Jur.  §  942;  Lomersfm  v.  Johnston, 

44  N.  J.  Eq.  98;  Shenk  v.  Phelps,  6  111.  App. 
617;  Taylor  y.  Jaques.  106  Mass.  291;  Seibery. 
Price,  26  Mich.  519;  Hatter  v.  Greenlee,  1  Port. 
(Ala.)  222.  26  Am.  Dec.  872;  Pierce  v.  Brown, 
74  U.  S.  7  Wall.  215.  19  L.  ed.  187:  Watkins 
V.  Baird,  6  Mass.  506,  4  Am.  Dec.  170;  Brooks 
V.  BerrphiU,  20  Ind.  97;  Strong  v.  Grannis,  26 
Barb.  122;  Foshay  v.  Ferguson,  5  Hill,  158; 
WcUbridge  v.  Arnold.  21  Conn.  424;  United 
States  V.  Buckabee,  83  U.  B.  16  Wall.  481,  21 
L.  ed.  468;  Baltimore  Y.  Lefferman,i  Gill,  435, 

45  Am.  Dec.  156. 

Even  where  the  duress  is  not  of  the  person, 
but  only  a  wrongful  detention  of  property, 
equity  will  protect  the  person  imposed  on,  es- 
pecially when  the  act  sought  to  be  avoided  was 
to  prevent  irreparable  mischief. 

Fargusson  v.  Winslow,  84  Minn.  885;  C<?rkle 
V.  Maa^well,  dBlfiichf.  418;  Chandlery.  Sanger, 
114  Mass  865. 19  Am.  Rep.  867;  Motzy.  Mitch- 
ell, 91  Pa.  115. 

It  is  immaterinl  whether  the  facts  which 
prompt  the  settlement  and  constitute  the  du- 
ress, were  communicated  to  the  person  im- 
prisoned by  the  prosecutors  of  the  legal  pro- 
ceedings or  by  some  other  person,  who  had 
secured  from  them  the  knowledge  of  their  in- 
tentions in  respect  to  the  prosecution  of  the 
complaint. 

Ttylor  y.  Jaques,  106  Mass.  291;  SchuUz  v. 
Catlin,  78  Wis.  611. 
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The  question  is  whether,  under  the  circum- 
stances, the  agreement  was  so  voluntarily  made 
as  to  be  binding. 

Gumming  v.  Ince,  11 Q.  B.  1 12. 

There  was  nothing  that  belonged  to  these 
defendants  at  the  date  of  the  execution  of  the 
agreement  except  the  oppressive  power  that 
they  were  unconscionably  exercising,  and  that 
the  law  does  not  require  us  to  restore  to  them. 

Bigham  v.  HarrU,  108  Ind.  246;  (Hty  J^at, 
Bank  v.  Kusworm,  88  Wis.  208,  26  L.  R.  A. 
48;  Braion  v.  Peck,  2  Wis.  261;  Foss  v.  Hild- 
reth,  10  Allen,  76;  Manning  v.  Albee,  11  Allen, 
520;  Chandler  v.  Simmons,  97  Mass.  508,  98 
Am.  Dec.  117;  Brewster  v.  BUrnett,  126  Mass. 
68,  28  Am.  Rep.  203;  Morse  v.  Woodworth,  155 
Mass.  288;  Baldwin  v.  Hutchison,  8  Ind.  App. 
454;  Dimmitt  v.  Bobbins,  74  Tex.  441;  Gohoon 
V.  Fisher,  146  Ind.  588,  86  L.  R.  A.  198. 

Messrs.  Samuel  Feasenden  and  Good- 
win Stoddard,  for  appellees: 

In  civil  and  criminal  actions  before  hearing 
had,  and  even  without  notice  given,  alleged 
trespassers,  or  criminal  offenders,  are  taken 
into  custody  pending  the  hearing  to  be  had. 

These  acts  are  not  in  violation  of  the  Consti- 
tution, as  they  are  in  no  case  final,  but  only 
preliminary  orders,  and  necessary  in  the  due 
enforcement  of  law  and  iustice,  as  the  order  in 
the  present  case  was  called  for,  and  the  pro- 
vision in  the  statute  enacted  for  the  protection 
of  life  and  property. 

Be  Doyle,  16  R.  I.  587,  5  L.  R.  A.  859;  Be 
Wellman,  8  Kan.  App.  100. 

Pendency  by  force  of  statute  dates  from  the 
application. 

If  an  ordinary  civil  suit  could  be  brought  by 
application  to  the  superior  court,  and  it  was 
the  mode  of  procedure  for  the  court  then  to 
issue  a  summons  for  the  defendant  to  come  in 
and  answer,  the  suit  would  be  pending  before 
services 

Wentworth  v.  Farmington,  48  N.  H.   207; 

19  Am.  &  Eng.  Enc.  Law,  pp.  220  et  seq.; 
Bonesteel  v.  Orvis,  31  Wis.  117;  Gordon  v.  1^- 
ler,  58  Mich.  629. 

Defendants  Merritt  and  Ritch  are  not  liable 
even  if  the  order  is  invalid. 

The  custodians  of  the  plaintiff  did  not  act  in 
excess  of  the  authority  of  the  order. 

Whether  the  action  of  the  plaintiff  was  in- 
duced by  duress  of  the  defendants  was  a  ques- 
tion of  fact. 

Feller  v.  Oreen,  26  Mich.  70;  Walbridge  v. 
Arnold,  21  Conn.  481;  MeVane  v.  Williams,  50 
Conn.  550. 

The  conclusion  of  coercion  is  not  always  a 
necessary  one  from  the  fact  of  unlawful  re- 
straint, and  it  must  appear  that  the  action  of 
the  party  has  been  influenced  by  it. 

6  Wait,  Act.  &  Def.  650;  FeUer  v.  Green,  26 
Mich.  70;  Green  v.  Seranage,  19  Iowa.  461,  87 
Am.  Dec.  447;  Alexander  v.  Fierce,  10  N.  H. 
498;  Baker  v.  Morton,  79  U.  8.  12  Wall.  150, 

20  L.  ed.  262;  Phelps  v.  Zuschlag,  84  Tex.  371; 
6  Am.  &  Eng.  Enc.  Law,  p.  62;  Baldwin  v. 
Murphy,  82  HI.  485. 

It  does  not  lie  In  the  mouth  of  this  plaintiff 
to  interpose  the  objection  of  invalidity  of  the 
agreement,  inasmuch  as  he  as  cestui  que  trust 
consented  to  the  transaction  and  has  assigned 
and  transferred  all  his  interest  in  the  property  in 
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que8tion,exercising  thereby  a  right  which  he  un- 
doubtedly had  and  was  competent  to  perform. 

1  Perry,  Tr.  §§  467,  870.  See  also  Emns  v. 
Benyon,  L.  R.  87  Ch.  Div.  844;  Fyler  v.  Fyler, 
8  Beav.  560;  Baby  v.  Bidehalgh,  7  De  G.  M.  & 
G,  104;  Brice  v.  Stokes,  2  While  &  T.  Lead. 
Cas.  in  Eq.  pt.  2,  p.  1048. 

Such  agreements  and  settlements  the  courts 
are  inclined  to  uphold. 

2  Beach,  Modern  Equity,  §  1008;  Williams 
V.  Williams,  L.  R.  2  Ch.  294;  Brett,  Lead. 
Cas.  in  Eq.  207.  2  Pom.  Eq.  Jur.  §  805;  Leach 
V.  Fdbes,  11  Gray,  506,  71  Am.  Dec.  784; 
Famsworth  v.  Dinsmore,  2  Swan.  42;  Beynolds 
V.  Brandon,  8  Heisk.  606;  Trigg  v.  Bead,  5 
Humph.  529, 42  Am.  Dec.  447;  Smith  v.  Smith, 
86  Ga.  184,  91  Am.  Dec.  761;  Sherwood  v. 
Whiting,  54  Conn.  883;  Brown  v.  Slater,  16 
Conn.  195,  41  Am.  Dec.  136;  Cake  v.  Peet,  49 
Conn.  504;  Quinehaug  Bank  v.  Brewster,  30 
Conn.  563;  Ward  v.  Ward,  59  Conn.  197; 
Hayden  v.  Allyn,  55  Conn.  289.  * 

It  is  the  right  and  duty  of  the  court,  in  order 
to  decide  upon  the  contract's  meaning,  to  look, 
not  only  to  the  language  employed,  but  to  the 
subject-matter  and  surrounding  circumstances. 

MMU  A  M,  B.  Co.  V.  Jurey,  111  U.  8.  592, 
28  L.  ed.  580;  Barreda  v.  Silsbee,  62  U.  S.  21 
How.  146,  161.  16  L.  ed.  86.  91;  Nas/i  v. 
Towne,  72  U.  8.  5  Wall.  689,  18  L.  ed.  527; 
Chesapeake  <fe  0.  Canal  Co.  v.  Hill,  82  U.  S. 
15  Wail.  94,  21  L.  ed.  64;  Smith  v.  Kerr,  108 
N.  Y.  81;  Davis  v.  Bobert,  89  Ala.  402;  11  Am. 
&  Eng.  Enc.  Law,  p.  868,  and  cases  cited; 
Jennings  v.  Whitehead  db  A.  Mach.  Co.  188 
Mass.  597;  Ward  v.  Ward,  59  Conn.  199;  Will- 
iams V.  Williams,  L.  R.  2  Ch.  294;  Brett, 
Lead.  Cas.  in  Eq.  207.  • 

A  party  should  restore  whatever  he  has  ob- 
tained under  a  contract  avoided  by  him  on  the 
f^round  of  duress  before  he  can  successfully 
interpose  the  plea  of  duress. 

2  Bishop,  Mod.  Eq.  Jur.  §  552:  21  Am.  & 
Eng.  Enc.  Law,  pp.  48-84;  6  Wait,  Act.  & 
Def.  661. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

There  is  quite  a  long  list  of  reasons  of 
appeal,  but  it  will  not  be  necessary  to  con- 
sider them  in  detail.  They  are  only  an  ex- 
pansion of  the  claims  made  by  the  plaintiff  at 
the  trial,  and  these  may  all  be  disposed  of  by 
considering  a  f  ew'general  propositions.  If  the 
act  of  1889  was  constitutional,  especially  that 
part  of  it  which  is  relied  on  to  support  the 
order  n^ade  by  the  judge  of  probate  in  Stam- 
ford on  the  18th  day  of  December,  1898,  and 
if  the  law  is  so  that  the  proceeding  was  pend- 
ing at  the  time  that  order  was  made  and  the 
order  was  not  void  on  its  face,  and  if  there  was 
no  error  in  the  rulings  on  the  evidence,  or  if 
the  causes  of  action  were  discharged  by  the 
* 'family  agreement,"  then  there  is  no  material 
error  on  which  the  appellant  is  entitled  to  have 
a  new  trial.  Everything  else  is  iocluded  in 
the  finding  of  facts. 

At  its  January  session,  1889,  the  legislature 
passed  "An  Act  Concerning  Insane  Persons" 
(Pub.  Acts  1889,  p.  88),  which  enacted  that 
**any  iud^e  of  a  probate  court  within  his  pro- 
bate district  shall  have  power  to  commit  any 
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insane  person  residing  in  said  district  to  an 
asylum  in  this  state  in  the  manner  hereinafter 
provided/'  and  that,  ''except  when  otherwise 
specially  provided  by  law,  no  person  shall  be 
committed  or  admitted  to  an  asylum  without 
an  order  signed  by  a  judge  of  probate,  as 
hereinafter  providecT."  The  act  then  proceeded 
to  details,  and  enacted' that  "whenever  any 
person  in  this  state  shall  be  insane,  or  shall  be 
supposed  to  be  insane,  any  person  may  make 
complaint  in  writing  to  any  judge  of  probate 
within  whose  district  the  person  complained 
of  shall  reside,  alleging  that  such  person  is  in- 
sane and  is  a  fit  subject  to  be  confined  in  an 
asylum,  and  when  any  insane  person,  who 
ought  to  be  confined,  shall  go  at  large  in  any 
town,  any  person  may,  and  the  selectmen 
thereof  shall,  make  a  like  complaint .  to  the 
judge  of  probate  within  whose  district  such 
town  is  included.  After  receiving  said  com- 
plaint, the  judge  of  probate  to  whom  it  is 
made  shall  forthwith  appoint  a  time,  not  later 
than  ten  days  after  the  receipt  of  baid  com- 
plaint, and  a  place  within  said  district,  for  a 
hearing  upon  said  complaint,  and  shall  cause 
reasonable  notice  thereof  to  be  given,*'  etc. 
The  act  also  specifies  many  other  details  to  be 
observed  by  the  judce  of  probate  in  respect  to 
such  hearing,  for  adjournments,  for  the  certif- 
icate of  physician,  what  shall  be  done  in  case 
the  person  complained  of  is  found  to  be  in- 
sane, and  in  its  6th  section  says:  "Pending  the 
proceedings  for  a  hearing  and  examination, 
said  judge  may  make  and  enforce  such  reason- 
able orders  for  the  care  and  custody  of  the 
person  complained  of  as  said  judge  shall  deem 
suitable  and  proper."  The  complaint  made  to 
the  judge  of  probate  for  the  district  of  Stam- 
ford concerning  the  plaintiff  was  made  under 
this  legislation,  and  the  proceedings  were 
pursuant  to  its  provisions.  There  is  a  general 
claim  by  the  plaintiff's  counsel  that  the  whole 
act  is  unconstitutional.  It  is,  however,  so  ob- 
viously within  the  power  of  the  legislature  to 
make  provisions  for  insane  persons,  and  for 
their  commitment  to  and  confinement  in  an 
asylum  for  treatment  and  care,  that  we  sup- 
pose counsel  intend  to  attack  this  act  no  fur- 
ther than  the  provision  respecting  the  care  and 
custody  of  the  person  complained  of  pending 
the  proceedings  is  an  essential  feature  of  it. 

It  is  strenuously  insisted  that  so  much  of  the 
act  as  is  relied  on  to  justify  the  order  given  to 
Bolster  and  Schock  is  unconstitutional,  for 
the  reason  that  it  mav,  as  in  this  case  it  is 
claimed  that  it  did,  deprive  a  person  of  his 
liberty  without  due  course  of  law.  That  con- 
stitutional provision  is  invoked  which  says 
that  no  person  shall  be  deprived  of  his  life,  his 
liberty,  or  his  property  without  the  due 
course  of  law.  Nothing  can  well  be  dearer 
to  the  law  than  the  right  of  each  person  to  his 
life,  his  liberty,  and  bis  properly.  For  more 
than  600  years  the  law  has  been  zealous  and 
astute  to  protect  these  rights.  The  words  of 
Magna  Charta,  which  declare  that  every  per- 
son shall  be  protected  in  the  enjoyment  of 
his  life,  his  liberty,  and  his  property,  except 
as  they  might  be  declared  to  be  forfeited  by 
the  judgment  of  his  peers  or  the  law  of  the 
land,  furnish  the  rule.  In  some  form  of 
words  this  principle  is  now  found  in  every 
one  of  the  American  Constitutions.  No  one 
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does,  or  can,  deny  its  binding  force.  But  con- 
stitutional provisions,  however  often  repeated, 
do  not  give  to  anyone  an  absolute  estate  in 
even  these  high  privileses,  which  he  can  en- 
joy to  the  exclusion  of  others.  These  priv- 
ileges must  be  enjoyed  with  just  limitations, 
— with  such  limitations  as  are  necessary  to 
make  their  enjoyment  by  each  consistent  with 
the  like  enjoyment  by  all.  The  right  of  all  is 
superior  to  the  right  of  any  one  These  limi- 
tations are  not  deprivations  of  the  right. 
They  are  regulations,  so  that  no  one  person 
can  insist  on  the  ri^ht  to  the  enjoyment  of 
any  one  of  these  privileges,  to  the  exclusion  or 
the  infringement  of  the  right  of  any  other  per- 
son to  the  like  enjoyment.  The  taking  of  life 
itself  by  a  private  person,  and  without  warrant, 
may  sometimes  he  justified.  One  may  law- 
fully kill  an  assailant,  if  necessary  to  save  his 
own  life,  or  the  life  of  his  wife  or  children. 
Morris  v.  Piatt,  82  Conn.  75.  A  burglar  who 
in  the  night  season,  is  attempting  to  break  into 
a  dwelling,  may  be  killed,  if  his  attempt  can 
be  frustrated  in  no  other  way.  A  husband  or 
father  who  finds  one  attempting  to  commit 
rape  on  his  wife  or  daughter  may  lawfully 
kill  him  to  prevent  the  crime.  4  Bl.  Com.  179. 
180.  Kxamples  of  this  sort  of  regulation  are 
more  often  found  in  the  laws  and  ordinances 
which  apply  to  property  than  elsewhere. 
Among  them  are  the  very  many  statutes  and 
regulations  which  concern  the  use  of  prop- 
erty. The  constitutional  provision  just  stat^ 
has  never  been  regarded  as  incompatible  with 
the  principle,  equally  vital,  being  essential  to 
the  permanent  safety  of  society,  that  all  prop- 
erty is  held  subject  to  the  power  of  the  state 
to  regulate  the  use  by  the  owner  when  that 
use  is  found  to  be  injurious  to  the  community. 
Mvgler  v.  Kansas,  123  U.  S.  628,  665,  81 
L.  ed.  205, 21 1 ;  Boston  Beer  Co.y.  Massachusetts, 
97  U.  8.  25,  32,  24  L.  ed.  9S9,  991:  Com.  v. 
Alger ^  7  Cusb.  58.  There  are  many  cases  in 
which  the  rights  to  the  use  of  property  must 
be  exercised  subservient  to  the  public  wel- 
fare. The  maxim  of  the  law  is  that  a  private 
mischief  is  to  be  endured  rather  than  a  public 
inconvenience.  On  this  ground  rest  the 
rights  of  public  necessity.  Thus,  if  a  com- 
mon highway  be  out  of  repair,  a  passenger 
may  lawfully  go  through  an  adjoining  private 
inclosure.  So  it  is  lawful  to  raze  houses  to  the 
ground  to  prevent  the  spreading  of  a  confla- 
gration, without  being  responsible  in  trespass 
or  otherwise.  Russell  v.  New  York,  2  Denio, 
461.  There  are  many  other  like  conditions. 
See  12  Coke.  18.  68;  MaUterer  v.  I^inke,  1 
Dyer,  866/  Vin.  Abr.  title  Necessity;  2  Kent, 
Com.  888;  British  Cast  Plate  Mfrs,  v.  Meredith, 
4  T.  R.  794,  797;  Bespublica  v.  Sparhawk,  1  U. 
8.  1  Dall.  357,  863,  I  L.  ed.  174,  177;  Van- 
derbilt  v.  Adams,  7  Cow.  349:  Cooley,  Const. 
Lim.  789.  So,  too,  public  nuisances  may  be 
abated  by  anyone  who  is  injured  thereby. 
Van  Warmer  v.  Albany,  15  Wend.  262;  Wood, 
Nuisances,  768.  To  the  same  rule  the  vin- 
dication of  our  law  that  the  property  of  a  de- 
fendant in  a  civil  suit  may  be  attached  on 
mesne  process,  and  held  till  final  judgment, 
must  be  referred.  The  various  rules  and  stat- 
utes authorizing  these  limitations  to  the  rights 
of  property  owners  have  always  been  reganled 
as  police  regulations,  although  they  curtail  it 
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owner's  use  in  some  degree,  avd  not  uncon- 
■stitutionally. 

The  rigbt  to  personal  liberty  ought,  perhaps, 
to  be  regarded  as  on  a  higher  plane  than  the 
right  of  property;  but  the  constitutional  pro- 
tection to  one  is  precisely  the  same  as  to  the 
•other.  The  right  to  enjoy  liberty  is  always 
limited  by  the  duty  which  requires  everyone 
to  use  his  liberty  in  such  a  way  as  not  to  be 
detrimental  to  the  public.  There  are  many 
•cases  in  which  a  man  may  be  restrained  of 
his  liberty  by  anyone  and  without  warrant. 
It  is  justifiable  "if  a  man  hold  another  to  dis- 
train him  from  mischief."  Comyns*  Dig.  Bat- 
i^ry,  A.  In  Qlever  v.  Bpnde.  1  Mod.  168,  a 
private  person  without  a  warrant  removed  one 
who  was  disturbing  a  funeral  service.  His 
action  was  justified.  In  Hall  v.  Planner,  1 
Lev.  196,  the  church  warden  removed  the  hat 
from  the  head  of  one  who  refused  to  uncover 
ills  head  during  divine  service  in  a  church  on 
Sunday.  This  was  held  to  be  justifiable.  In 
Handcock  v.  Baker,  2  Bos.  &  P.  260,  the  de- 
fendant  broke  and  entered  into  the  house  of 
the  plaintiff  to  prevent  him  from  murdering 
ills  wife.  This  was  justified.  A  person 
dwelling  in  a  house  infected  by  any  contagious 
disease  may  be  required  by  a  constable  to  Keep 
within  his  house,  and  if  he  disregard  such  com- 
mand it  may  be  enforced  by  a  watchman,  and 
if  any  hurt  ensue  by  such  enforcement  the 
watchmen  are  therebv  indemnified.  4  Bl. 
Com.  161.  The  health  ofi^oer  of  a  city  may 
confine  one  who  has  been  exposed  to  the  small- 
pox to  prevent  the  spread  of  that  disease. 
Harruon  v.  Baltimore,  1  Gill,  264.  **A  pri- 
-vate  person  may,  without  an  express  warrant, 
•confine  a  person  disordered  in  his  mind,  who 
«eems  disposed  to  do  mischief  to  himself  or 
any  other  person.'*  Bacon,  Abr.  Tregpau,  D, 
p.  469.  **It  is  universally  conceded  that  every 
man  for  his  own  protection  may  restrain  the 
violence  of  a  lunatic,  and  anyone  may,  at  least 
temporarily,  place  any  lunatic  under  personal 
restraint,  whose  going  at  large  is  dangerous 
to  others."  Tiedeman,  Pol.  Power,  p.  108. 
<?learly,  this  may  be  done  as  preliminary  to 
the  institution  of  judicial  proceedings,  by 
which  a  judgment  for  a  permanent  confine- 
ment mav  be  obtained.  6  Southern  Law  Rev. 
I^.  8.  568;  8  Am.  Law  Rev.  198;  Colby  v. 
Jaekgon,  12  N.  H.  526;  iJavM  v.  MerriU,  47  N. 
H.  ^208;  Keleher  v.  Putnam,  60  N.  H.  30,  49 
Am.  Rep.  804;  Williams  v.  Williams,  4 
Thomp.  &  C.  251;  Look  v.  Dean,  108  Mass. 
116.  120,  11  Am.  Rep.  828;  Be  Doyle,  16  R.  L 
587,  688, 5  L.  R  A.  359;  Lawson,  Rights,  Rem. 
:&  Pr.  §  1066;  11  Am.  &  Eng.  Enc.  Law, 
p.  112;  Cooley,  Torts,  179;  Com,,  Draper,  v. 
KirkMde,  3  Brewst.  (Pa.)  898;  Van  Deusen  v. 
Newcomer,  40  Mich.  90.  "The  right  to  re- 
strain an  insane  person  of  his  liberty  is  found 
in  that  great  law  of  humanity,  which  makes 
it  necessary  to  confine  those  whose  going  at 
large  would  be  dangerous  to  themselves  or 
•others.  In  the  delirium  of  a  fever,  or  in  the 
•case  of  a  person  seized  with  a  fit,  unless 
this  were  the  law,  no  one  could  be  restrained 
against  his  will.  And  the  necessity  which 
•creates  the  law  creates  the  limitation  of  the 
law.  In  the  case  of  an  application  to  have  a 
guardian  appointed  over  the  person  and  es- 
tate of  an  insane  person,  under  the  statute, 
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some  time  must  necessarily  elapse  before  the 
appointment  can  be  made,  and  during  that 
time  restraint  may  be  necessary.  If  there  is 
no  right  to  exercise  that  restraint  for  a  fort- 
night, there  is  no  right  to  exercise  it  for  an 
hour.  And  if  a  man  may  be  restrained  in  his 
own  house,  he  may  be  restrained  in  a  suitable 
asylum,  under  the  same  limitations  and  rules. 
Private  institutions  for  the  Insane  have  been 
in  use,  and  sanctioned  by  the  courts;  not  es- 
tablished by  any  positive  law,  but  by  the  great 
law  of  necessity  and  humanity.  Their  exist- 
ence was  known  and  acknowledged  at  the 
time  the  Constitution  was  adopted.  The  pro- 
visions of  the  Constitution  in  relation  to  this 
subject  must  be  taken  with  such  limitations 
and  must  bear  such  construction,  as  arise 
out  of  the  circumstances  of  the  case."  Chief 
Justice  Shaw,  in  Ite  Oakes  (Mass.)  8  Law  Rep. 
122.  124. 

Limitations  to  the  use  of  property,  or  to  the 
personal  liberty  of  another,  in  the  different 
classes  of  cases  to  which  the  instances  we 
have  cited  may  be  referjed,  have  always  been 
holden  not  to  infringe  the  constitutional  pro- 
vision now  invoked.  In  none  of  them  is  there 
any  deprivation  of  the  right,  but  only  its  just 
regulation.  These  limitations  serve  to  pre- 
vent such  a  use  by  one  of  his  property  or  of 
his  liberty  as  takes  away  from  others  their 
equal  right  to  the  use  of  tneir  own.  One  who 
is  prevented  from  injuring  another  cannot 
justly  assert  that  he  has  himself  been  deprived 
of  any  right.  An  insane  person,  whose  goinff 
at  large  is  dangerous  to  others  or  to  himself, 
and  who  is  restrained,  cannot  maintain  that 
he  has  been  deprived  of  any  right,  or  that  he 
has  suffered  any  injury.  In  most  of  the  cases 
cited  the  act  placing  a  restriction  upon  the 
liberty  of  another  was  by  a  private  person, 
and  the  act  has  been  held  to  be  justified.  But 
a  private  person  can  act  only  in  an  emergency, 
and  then  only  at  his  peril,— the  peril  of  being 
unable  to  prove  the  existence  of  the  emer- 
gency which  is  his  justification.  Restrictive 
conditions  of  this  kind  upon  the  liberty  or  the 
use  of  property  are  sometimes  absolutely  neces- 
sary to  the  safety  of  all.  A  wise  administra- 
tion of  government  does  not  leave  it  to  private 
persons  to  decide  when  these  restrictions  shall 
be  exercised.  Private  persons  may  not  be 
willing  to  take  the  hazard,  and  so  statutes  are 
passed  which  directly  name  or  authorize  a 
municipal  board  to  appoint  someone  to  judge 
of  the  emergency  and  direct  the  performance 
of  those  acts  which  any  individual  might  do 
at  his  peril  without  any  statute.  Such  a  one 
is  the  agent  of  the  law,  and  incurs  no  personal 
liability.  Statutes  of  this  kind,  and  in  many 
states,  nave  been  upheld,  and,  so  far  as  we 
know,  without  exception.  Raymond  v.  Fish, 
51  Conn.  80,  50  Am.  Rep.  8;  Dunham  v.  New 
Britain,  55  Conn.  378;  Rvssdl  v.  New  York, 
2  Denio.  461;  Van  Wormer  v.  Albany,  15 
Wend.  262;  Coe  v.  Schultz,  47  Barb.  64;  Taun- 
ton V.  Taylor,  116  Mass.  254;  Train  v.  Boston 
Disinfecting  Co,  144  Mass.  528,  59  Am.  Rep. 
118;  Ex  parte  Shrader,  88  Cal.  279;  Harrison 
V.  Baltimore,  1  Gill,  264;  Cooley,  Const.  Lim. 
720,  721.  That  part  of  the  6th  section  of  the 
act  of  1889  under  which  the  judge  of  probate 
acted  is  a  statute  of  this  kind.  It  named  the 
judge  of  probate  in  each  district  aa  the  agent 
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of  the  law  to  decide  whether  such  conditions 
existed  as  made  it  necessary  to  confine  a  per- 
son supi)08ed  to  be  insane  for  a  temporary 
period.  It  does  not  violate  any  constitutional 
provision.  It  is  clearly  within  the  police 
power  of  the  state. 

The  statute  authorizes  the  judge  to  make 
reasonable  orders  for  the  custody  of  the  per- 
son complained  of,  ''pending  the  proceedings 
for  a  hearing  and  examination."  If  we  should 
assume  that  this  language  did  not  authorize 
the  order  made  on  the  18th  of  December  upon 
the  mere  presentation  of  the  complaint,  it 
clearly  did  not  authorize  the  order  as  modified 
and  confirmed  on  the  22d  of  that  month,  after 
'  a  full  hearing  of  all  parties.  The  action  of 
the  judge  upon  the  hearing  was  at  least  equiva- 
lent, so  far  as  concerns  the  defendants  Bolster 
and  Schock,  to  the  order  of  that  day.  We 
might,  therefore,  deem  it  immaterial  to  pass 
upon  the  validity  of  the  order  when  first  issued, 
— not  because  it  could  only  affect  the  claim  for 
damages  for  the  unlawful  custody  from  the 
18th  to  the  21st,  but  l^ecause  the  statute  under 
which  it  arises  has  since  been  altered,  and  the 
claim  for  damages,  if  valid,  has  been  dis- 
charged bv  the  family  agreement. 

It  is  lurther  claimed  tbat  the  order  to 
Bolster  and  Schock  was  void  for  the  reason 
that  no  proceeding  for  a  hearing  was  pending 
at  the  time  it  was  made.  The  "proceeding^ 
was  the  application  to  the  court  of  probate 
to  have  Mr.  Porter  declared  insane  and  a  fit 
person  to  be  confined  in  some  suitable  asylum. 
This  application  was  made  to  the  court  on  the 
18th  day  of  December,  1893.  With  this  ap- 
plication there  was  also  presented  to  the  court 
the  affidavit  of  Dr.  Geib  that  in  his  opinion 
Mr.  Porter  was  insane,  and  liable  at  any  time 
to  do  injury  to  himself  or  others.  The  court 
of  probate  thereupon  made  an  order  fixing  the 
time  for  a  hearing  on  the  application,  together 
with  an  order  of  notice  to  be  given  to  Mr.  Por- 
ter, and  immediately  thereafter,  and  before  tbe 
same  was  served  on  Mr.  Porter,  issued  the  said 
order  to  Bolster  and  Schock.  It  appears  that 
Bolster  and  Schock  did  not  attempt  to  enter 
upon  their  duties  under  the  said  order  to  them 
until  after  service  of  the  said  application  and 
order  of  notice  had  been  made  on  Mr.  Porter, 
so  tbat  the  ''proceeding  for  a  hearing"  was 
pending  at  all  times  while  they  were  exercis- 
ing any  care  or  control  of  the  plaintiff.  But 
the  argument  is  that  the  said  order  for  care 
and  control  was  void,  for  the  reason  that  the 
proceeding  was  not  pending  at  the  moment 
that  order  was  made  service  on  Mr.  Porter 
not  then  having  been  made.  The  argument 
depends  on  the  case  of  Jencks  v.  Phelps,  4 
Conn.  149,  and  the  several  cases  in  fater  re- 
ports which  follow  that  one.  It  was  held  in 
that  case  that  an  "action"  was  not  commenced 
till  service  had  been  made  on  the  defendant. 
It  was  said  by  Chief  Justice  Marshall,  in  Co- 
hens V.  Virginia,  19  U.  S.  8  Wheat.  264,  407, 
5  L.  ed.  257,  291,  that  an  action  or  suit  is  the 
prosecution  of  some  demand  in  a  court  of  jus- 
tice. An  "action,"  then,  requires  two  parties, 
— one  who  prosecutes  the  demand,  and  the 
other  against  whom  the  demand  is  prosecuted, 
— and  something  sought  to  be  obtained  b^  the 
former  of  tbe  Tatter.  In  this  sense  it  is  no 
more  than  just  that  an  action  shall  not  be 
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deemed  to  be  commenced,  so  as  to  affect  the 
defendant,  until  service  has  been  made  upoik 
him.  This  is  what  was  done  in  Jencks  v. 
Phdps.  It  seems  to  us  that  the  proceeding  be- 
fore the  court  of  probate  in  the  district  of 
Stamford  on  the  18th  day  of  December,  1898, 
was  not  an  "action,"  in  the  sense  in  which 
that  word  was  there  used,  and  that  the  rule  of 
Jencks  v.  Phelps  does  not  apply.  There  were 
no  parties;  there  was  no  demand, — nothing 
sought  to  be  recovered  by  one  against  another. 
It  is  obvious  that  the  definition  of  an  "action,*' 
given  by  Chief  Justice  Marshall  does  not  in- 
clude, and  was  not  intended  to  include,  pro- 
ceedings or  actions  in  rem,  nor  proceedings  in 
the  nature  of  an  inquest  of  office,  and  other 
like  proceedings.  By  the  said  act  of  1889  the 
judge  of  probate  is  made  an  agent  of  the  law 
to  decide  whether  or  not  a  person  complained 
of  was  insane  and  ought  to  be  committed  to 
an  asylum.  The  judge  was  to  act  on  the  com- 
plaint in  writing  of  any  person;  but  the  per- 
son complaining  did  not  thereby  become  a 
party  to  the  proceeding.  The  statute  requires 
the  judge  of  probate  to  give  nottee  of  the  time 
and  place  of  hearing  to  the  party  complaining,, 
as  much  as  it  does  to  the  party  complained  of. 
At  no  time  in  the  progress  of  the  inquiry  la 
there  any  "action"  pending  in  the  court,  nor 
are  there  any  ''parties,"  in  tbe  sense  that  these 
words  are  used  in  the  case  of  Jencks  v.  Phelps. 
The  proceeding  was  the  inquiry  by  the  court 
as  to  the  sanity  or  insanity  of  the  person  com- 
plained of.  It  was  an  inquest  of  insanity.  It 
was  in  the  nature  of  a  police  regulation,  for 
the  care  and  restraint  of  a  person  insane  or  sup- 
posed to  be  insane.  The  proceeding  was  com- 
menced when  the  court  received  the  written 
complaint.  So  far  as  the  court  of  probate  wa» 
concerned,  the  proceeding  was  then  pending. 
Any  proceeding  once  commenced  in  any  court 
in  the  regular  way  is  pending  in  the  court  un- 
til it  is  in  some  way  terminated.  Webster, 
Diet.  Until  it  is  terminated  the  proceeding  la 
in  suspense;  it  is  depending.  Wenttoorth  v. 
Farmington,  48  N.  H.  207;  Littlefield  v.  Dela- 
ware.d  H.  Canal  Co.  8  Cliff.  871.  Our  own 
case  of  Huntington  v.  McMahon,  48  Conn.  174, 
shows  clearly  what  the  term  "pending"  meana 
when  applied  to  a  court.  Complaint  had  been 
made  to  a  justice  of  the  peace  in  the  town  of 
Winchester  for  the  condemnation  of  certain 
liquors.  The  liquors  had  been  seized,  notice 
was  given,  and  a  hearing  was  had  before  the 
justice,  at  which  certain  parties  appeared  who 
claimed  to  be  the  owners  of  the  liquors.  The 
justice  condemned  the  liquors  to  be  destroyed. 
The  owners  took  an  appeal  to  the  district  court, 
and  the  liquors  were  committed  to  the  keeping 
of  a  person  named  by  the  justice.  The  next 
day,  or  within  a  day  or  two,  tbe  owners- 
brought  a  replevin  for  the  liquors,  and  took 
them  out  of  the  possession  of  the  person  so 
named  as  the  keeper.  The  case  cited  was  an 
application  to  the  said  district  court  by  the 
state's  attornev  that  all  the  persons  concerned 
in  the  action  for  replevin  be  punished  for  con- 
tempt of  that  court.  On  tbe  hearing  of  the 
contempt  proceedings,  one  claim  made  by  the 
parties  was  that  there  could  be  no  contempt  of 
the  district  court,  for  the  reason  that  the  ap- 
peal was  not  pending  in  that  court  at  the  time 
the  replevin  was  served.    This  court  held  thai 
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the  appeal  waa'pendiog  in  the  district  court  aa 
soon  as  the  appeal  was  regularly  taken  from 
and  allowed  by  the  Justice  court,  although  it 
was  long  before  the  return  day  to  the  district 
court,  and  although  it  appeared  that  the  ap- 
peal papers  had  not  been  'filed  with  the  clerk 
of  that  court,  and  that  they  had  not  even  been 
made  out  by  the  justice,  and  that  the  bringing 
and  serving  of  replevin  was  a  contempt  of  the 
district  court.  We  are  of  the  opinion  that  the 
proceeding  for  a  hearing  was  pending  at  the 
time  the  order  to  Bolster  and  Schock  was  is- 
sued. 

The  plaintiff  argues  that  the  order  given  by 
the  iudge  of  probate  to  Bolster  and  Schock  was 
void  on  its  face,  and  cites  largely  from  au- 
thorities to  sustain  his  claims.  We  are  not 
able  to  agree  with  the  plaintiff.  It  seems  to 
us  that  he  misjudges  the  character  of  that  or- 
der. It  is  not  a  judgment.  It  is  a  temporary 
order,  provisional,  issued  only  as  a  precaution 
to  provide  against  an  emergency  deemed  lia- 
ble to  arise, —an  order  in  its  nature  interlocu- 
tonr,  rather  than  final.  It  is  a  part  of  the  pro- 
cedure, and  does  not  enter  into  the  judgment 
or  decree.  It  is  not  an  adjudication.  It  is  true 
that  this  order  does  not  recite  the  affidavit  of 
Dr.  Qeib,  nor  does  it  recite  the  fact  that  pro- 
ceedings for  a  hearing  as  to  the  sanity  of  Mr. 
Porter  were  then  pending.  But  the  superior 
court  could  not  shut  from  its  eyes,  nor  can  this 
court,  the  fact,  which  the  record  of  the  pro- 
bate court  discloses,  that  that  court  had  that 
affidavit  before  it  at  the  time  this  order  was  is- 
sued, and  acted  on  it,  nor  that  the  proceedings 
for  the  hearing  were  at  that  time  actually 
pending.  To  be  sure,  the  order  committed  the 
plaintiff  to  the  care  and  custody  of  the  persons 
named;  but  it  was  not  an  order  of  commitment 
in  execution,  and  therefore  was  not  to  be  con- 
strued with  the  same  strictness  as  are  final  or- 
ders. Bex  V.  Gourlay,  7  Bam.  &  C.  669.  It 
was  not  void.  In  the  case  of  Van  Wormer  v. 
Albany,  15  Wend.  362,  an  order  was  made  by 
the  board  of  health  of  that  city  declaring  cer- 
tain premises  to  be  a  nuisance,  and  ordering 
the  same  to  be  abated,  because  of  the  Asiatic 
cholera  then  prevailing  in  this  city;  and  there- 
upon the  mayor  pulled  the  house  down.  The 
order  was  sustained,  although  it  did  not  ap- 
pear that  it  had  ever  been  reduced  to  writing, 
or  recorded,  except  by  way  of  recital  in  an  or- 
dinance by  the  board. 

During  the  trial  the  plaintiff  offered  evi- 
dence of  certain  acts  done  by  one  Thoms,  on  the 
ground  that  Thoms  had  been  deputed  by  Bol- 
ster to  do  those  acts.  .  The  defendants  objected 
to  this  evidence,  for  the  reason  that  the  com- 
plaint did  nor  charge  the  defendants  with  doing 
anything  by  their  agent.  The  court  sustained 
the  objection.  This  ruling  was  in  accordance 
with  the  rules  established  under  the  practice 
act.    Prac.  Book,  p.  U,  rule  8,  §  1. 

The  Reverend  Mr.  Scoville  testified  that  the 
plaintiff,  within  a  year  next  before  he  was 
placed  in  custody,  read  a  paper  on  John  Cal- 
vin before  a  literary  club  in  the  city  of  Stam- 
ford, and  that  the  paper  "was  considered  by 
the  members  of  the  club  as  one  of  the  strongest 
papers  they  had  had."  The  defendants  asked 
that  this  evidence  be  stricken  out.  The  court 
80  ordered .  We  think  the  evidence  was  rightly 
stricken  out.  It  was  hearsay. 
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Mr.  Merritt  testified  concerning  his  action  in 
making  the  complaint  to  the  probate  court, 
and  in  repl^  to  a  question  by  Mr.  Fessenden, 
who  was  his  counsel  in  this  action,  said:  **I 
laid  the  facts  before  you,  as  my  counsel,  and 
before  Dr.  Geib,  at  your  suggestion,  as  a  com- 
petent medical  man  and  as  the  family  physi- 
cian. Since  that  time  I  have  done  at^olutely 
nothing,  except  as  you  directed  me.  I  have 
been  a  mere  instrument  since  that.  In  fact,  I 
was  a  mere  instrument  before."  Mr.  Fessen- 
den then  asked  this  question:  "Did  you,  in 
any  way.  directly  or  indirectly,  instruct  me  as 
to  the  course  of  procedure,  or  any  step  I  have 
taken  in  it,  or  any  advice  of  counsel  I  have 
given  in  the  matter?"  The  plaintiff  objected 
to  this  question,  but  the  court  admitted  it,  and 
the  witness  answered:  "I  never  did."  This 
evidence  was  admissible.  Mr.  Merritt  was 
charged  with  acting  maliciously  in  making  this 
complaint  to  the  probate  court.  He  had  the 
right  to  show  that  he  acted  on  the  advice  of 
counsel. 

Counsel  for  the  plaintiff  asked  of  an  expert 
witness,  one  Dr.  Cowles,  a  hypothetical  ques- 
tion. It  was  conceded,  and  the  fact  was  so,, 
that  it  involved  assumptions  concerning  which 
no  evidence  whatever  had  been  offered.  The 
court  excluded  the  question  for  the  reason 
that  a  foundation  for  it  had  not  been  laid,  and, 
upon  the  offer  of  counsel  to  subsequently  pre- 
sent such  evidence,  the  court  decided  not  to- 
ad mit  the  question  until  the  basis  for  it  had 
been  laid.  This  ruling  was  not  more  than 
an  exercise  by  the  court  of  its  discretion  as  to* 
the  order  in  which  evidence  should  be  put  in. 
It  is  not  a  ground  of  error. 

One  part  of  the  defendant's  answer  is  a  dis- 
charge of  all  the  causes  of  action  alleged  in  the 
complaint  by  the  agreement  of  the  parties. 
This  defense  sets  up  the  agreement  called  the 
"Family  agreement."  After  stating  the  pur- 
pose for  which  that  agreement  was  entered 
into,  its  execution  and  delivery,  and  setting  it 
forth  in  full  as  a  part  of  the  defense  by  mak- 
ing it  an  exhibit,  and  alleging  that  the  defend- 
ants had  fully  kept  and  performed  all  their 
part  of  said  agreement,  this  defense  concludes 
in  this  way:  "And  the  defendants  say,  upon* 
the  facts  aforesaid,  that  by  said  agreement, 
and  the  proceedings  thereunder,  and  by 
the  performance  bv  the  defendants  of  the 
provisions  and  conditions  thereof  on  their  part 
to  be  performed,  and  by  said  acts  of  the 
defendants,  the  subject-matter  of  the  present 
suit,  and  the  plaialiff's  claims  or  alleged 
rights  of  action  described  in  plaintiff's  com- 
plaint, and  all  of  the  controversies,  questions, 
and  claims  between  the  plaintiff  and  the  de- 
fendants, were  fully  and  finally  adjusted,  set- 
tled, satisfied,  and  ended."  The  plaintiff,  in 
his  reply,  admits  the  execution  and  delivery  of 
the  said  agreement,  and  substantially  admits 
the  performance  by  the  defendants,  of  their 
part  thereof,  but  asserts  that  "the  execution  of 
the  said  paper  by  the  plaintiff  was  procured, 
induced,  and  compelled  under  the  circumstan- 
ces and  by  the  false  imprisonment  and  duress 
set  forth  in  the  various  paragraphs  of  the  com- 
plaint, and  by  the  conspiracy,  malicious  ar- 
rest, fraud,  and  duress  therein  stated."  To 
this  replication  the  defendants  rejoined  by  a 
denial.    The  issue  so  formed,  as  were  all  the- 
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•other  issues  io  the  case,  was  found  in  favor  of  the 
defendants.  The  finding  of  facts  on  this  part 
-of  the  case  is  as  explicit  and  clear  as  language 
can  make  it.  The  court  says:  "It  was  un- 
•derstood.  intended,  and  agreed  by  all  the  par- 
ties to  said  negotiation  and  settlement,  and  to 
the  said  family  agreement,  that  the  same 
should  accomplish  a  full  and  final  settlement 
and  adjustment  of  all  the  existing  claims,  ques- 
tions, and  differences  between  the  parties 
thereto,  and  of  all  the  legal  proceedings  then 
pending,  and  the  subject-matter  thereof,  and 
of  all  the  matters  arisine  out  of  the  proceedings 
instituted  by  Mr.  Merritt,— the  said  complaint 
and  application  made  to  the  judge  of  probate 
■on  the  18th  day  of  December,  lfi®8, — in  favor 
of  or  against  whatever  party,  and  including  all 
matters  covered  by  the  plaintiff's  complaint, 
■all  of  which  antedated  the  said  settlement." 
We  are  not  able  to  see  why  this  finding  of  the 
issue  and  of  the  facts  is  not  a  complete  and 
absolute  bar  to  the  plaintiff's  entire  action. 
Had  he  desired  to  make  the  claim  that  the 
^'family  agreement"  did  not  of  itself  operate 
10  bar  his  action,  because  its  terms  do  not 
warrant  such  a  construction,  and  that  the 
alleged  intention  that  it  should  so  operate  was 
41  na vailing,  because  not  so  expressed  in  1^,  he 


should  have  demurred.  So  far  as  the  plea  of 
duress  is  concerned,  the  plaintiff  was  never  in 
such  a  situation  that  it  was  legally  impossible 
for  him  to  make  an  agreement  which  would  be 
binding  on  him.  Allthose  circumstances  with 
which  he  was  surrounded,  so  graphically  and 
impressively  set  forth  by  his  counsel  in  their 
brief,  which  constitute  the  duress  and  impris- 
onment complained  of,  and  which  would  be 
likely  to  affect  his  freedom  of  action,  were  for 
the  consideration  of  the  trial  court.  From  the 
finding  of  facts  we  know  that  the  trial  court 
did  consider  them,  and.  having  so  considered 
them,  has  found  that  '*said  family  agreement 
was  executed  by  the  plaintiff  freely  and  volun- 
tarily, and  under  the  advice  of  his  friends  and 
counsel,  and  without  any  influence  having 
been  brought  to  bear  upon  him  by  any  person 
or  persons,  save  only  his  friends  and  counsel, 
who,  acting  solely  in  his  interests,  advised 
and  urged  him  to  its  execution."  It  seems  to 
us  that  the  plaintiff  is  bound  by  the  family 
agreement;  that  he  ought  to  keep  it,  and  that 
he  has  no  right  of  action  for  anything  alleged 
in  the  present  complaint. 
Tfiere  u  no  error. 

The  other  Judges  concur. 
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Greenfield  TAYLOR  et  al.,  AppU,, 

V. 

A.  Q.  BRANHAM  et  al, 
(85  Fla.  297.) 

*!•  A  corporation  erected  by  aad  under 
tlie  laws  of  Tennefl0ee»or  any  other  Jurisdic- 
tion, cannot  come  to  Florida,  and  exercise  corpo- 
rate functions  here,  without  becomloff  incorpo- 
rated under  the  laws  of  Florida,  and,  if  it  attempts 
to  do  so,  its  liabilities  contracted  here  rest  upon 
its  members  or  stockholders  in  this  Jurisdiction 
as  partners,  and  they  will  here  be  treated  as,  and 
held  to  be.  merely  partners. 

Urn  A  corporation  can  have  no  lei^  ex- 
istence ont  of  Uie  boundaries  of  tiie 
sovereif^ty  by  which  it  is  created.  It 
exists  only  In  contemplation  of  law,  and  by  force 
of  the  law,  and  where  that  law  ceases  to  operate 
the  corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  ml- 
grrate  to  another  sovereiffnty.  And,  where  a 
number  of  iudividuals  assume  to  act  in  a  corpo- 
rate capacity  in  a  state  where  they  have  not  been 
clothed  with  corporate  existence  and  authority, 
they  cannot  there  be  recoflrnized  as  a  legrally  consti- 
tuted corporation  thou^rb  thoy  may  have  been 
duly  incorporated  in  another  state;  and  such  per- 
sons, in  the  state  where  they  assume  corporate  ca- 
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paoity,  will  be  treated  as,  and  held  to  the  responsl. 
bility  of,  partners,  both  in  courts  of  law  and 
equity. 
8.  Where  a  Jnd|rment  irives  tiie  style 
of  the  canset  at  its  head,  with  sufficient  dell- 
niteness  to  show  without  doubt  that  the  '*plaln- 
tiflS**  and  ''defendants"  referred  to  therein  as 
such  are  the  same  individuals  that  are  named 
and  designated  as  such  in  the  declaration,  and 
throughout  the  proceedings  oompOBing  the  rec- 
ord in  the  cause^  such  Judgment  is  not  void  for 
vagueness  or  indeflniteness  if  it  fails.  In  the  body 
thereof,  to  give  the  names  of  the  plaintiffs  and 
defendants  for  and  against  whom  it  is  rendered. 
While  it  is  best  that  a  Judgment  should  be  so 
complete,  within  itself,  that  the  officer  fsauing 
the  process  to  enforce  it  can  see  at  a  glance  the 
parties  for  and  against  whom  such  process  is  to 
be  Issued,  yet  if  the  parties  for  and  against  whom 
it  is  rendered  are  so  referred  to  therein  as  that  a 
reference  to  its  caption,  or  to  the  pleadings, 
process,  and  proceedings  in  the  action,  will  make 
certain  the  names  of  the  parties  thus  referred  to. 
it  is  sufficient.  Every  Judgment  may  be  con- 
strued and  aided  by  the  entire  record. 

(January  28, 1806.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Orange  CJounty  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force alleged  partnership  liability  for  debts  of 


Note.— As  to  the  exclusion  of  foreign  corpora- 
tions, see  Cone  Export  &  Commiasion  Co.  v.  Poole 
(8.  C.)  24  L.  a.  A.  280. 

As  to  personal  liability  of  persons  claiming  to  be 
•stockholders  of  a  defectively  organlied  company, 

:39  L.  R.  A. 


see  ntvte  to  Rutherford  v.  HUl  (Or.)  17  L.  R.  A.  549; 
Finnegan  v.  Knights  of  Labor  Bldg.  Asso.  (Minn.) 
18  L.  R.  A.  778:  and  Wechselberg  v.  Flower  City 
Nat.  Bank  (C.  C.  App.  7th  0.)  26  L.  R.  A.  470. 
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.-an  association  of  which  defendants  were  mem- 
bers.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  R.  Gunby  and  Be^^a  ft  Pal- 
mer for  appellants. 

Mr,  William  H.  Jewell,  for  appellees: 

On  issue  joined  on  a  plea  of  abatement,  a 
judgment  thereon  for  plaintiff  is  final. 

MtCartee  v.  CAamZ^er*,  6  Wend.  649,  23  Am. 
Dec.  656;  Uaight  v.  Hdley,  8  Wend.  258;  Tidd, 
Pr.  641;  Qood^,  Lehan,  8  Cush.  801. 

By  pleading  over  in  bar  after  referee's  ad- 
verse decision  on  appellants'  plea  in  abatement, 
the  appellants  waived  their  plea  in  abatement 
and  cannot  in  this  court  avail  themselves  of 
any  error  in  this  regard. 

liobinson  v.  UEngle,  18  Fla.  497;  Johvwn  v. 
Pensacola  d  P.  B.  Co.  16  Fla.  657,  26  Am. 
Rep.  781;  Howard  v.  Pemacola  dt  A,  R,  Co,  24 
Fla.  578. 

The  testimony  fails  to  show  that  the  charter 
-offered  by  appellants  in  evidence  was  ever 
duly  accepted  by  the  incorporators  named 
therein,  and  the  burden  of  proof  in  this  regard 
was  upon  the  appellants. 

Smith  V.  Silver  Valley  Min,  Co.  64  Md.  85. 
^  Am.  Rep.  760;  1  Lawson,  RighU,  Rem.  & 
Pr.  §§  888-344. 

Organization  in  Florida  would  not  be  a  valid 
acceptance  of  the  charter  or  a  legal  organiza- 
tion thereunder,  because  an  incorporated  body 
has  its  domicil  and  must  obtain  its  legal  exist- 
•ence  in  the  state  creating  it;  failing  to  obtain  a 
legal  existence  in  the  state  granting  the  fran- 
chise, it  had  none  anywhere. 

Bank  of  Augusta  v.  Earle,  88  U.  S.  18  Pet. 
588,  10  L.  ed.  274;  Day  v.  Newark  India-Rub- 
ber  mg,  Co.  1  Blatchf.  628;  Ohio  A  M.  R.  Co, 
V.  mUeier,  66  U.  8. 1  Black,  286, 17  L.  ed.  130; 
Allegheny  County  v.  Cleveland  <ft  P.  R.  Co,  51 
Pa.  228,  88  Am.  Dec.  579. 

Chartered  corporations  cannot  migrate  from 
one  state  to  another,  even  after  obtaining  a  legal 
existence  in  the  state  granting  the  charter.  It 
must  have  its  domicil  and  principal  place  of 
business,  and  hold  its  corporate  meetings,  in 
the  state  creating  it 

1  Morawetz,  Priv.  Corp.  §§  186,  868,  600; 
MiVer  v.  Ewer,  27  Me.  509.  46  Am.  Dec.  619; 
1  Abbott,  Corp.  §  88,  p.  597:  Ormsby  v.  Ver- 
mont Copper  Min.  Co,  56  N.  Y.  628;  1  Lawson, 
Rights,  Rem.  &  Pr.  §  846,  and  citations;  San- 
gamon db  M,  R.  Co,  V.  Morgan  County,  14  111. 
168,  56  Am.  Dec.  497;  Bank  of  Augusta  v. 
EarU.  88  U.  8.  13  Pet.  588.  10  L.  ed.  274. 

If  appellants  were  not  legally  incorporated 
-thev  could  not  be  sued  as  an  incorporated 
body,  but  could  be  sued  individually  or  as 
partners. 

Olenn  v.  Bergmann,  20  Mo.  App.  848;  Hurt 
V.  Salisbury,  55  Mo.  810;  Richardson  v.  Pitts, 
•71  Mo.  128;  Heath  v.  Goslin,  80  Mo.  810,  50 
Am.  Rep.  505;  HUl  v.  Beac7i,  12  N.  J.  Eq.  31; 
Lewis  V.  Tilton,  64  Iowa,  220,  52  Am.  Rep. 
486;  Wells  v.  Gates,  18  Barb.  554;  Herod  v. 
Rodman,  16Ind.241. 

Contracting  with  others  acting  under  a  cor- 
porate name  does  not  estop  one  from  denying 
the  fact  of  incorporation. 

Olenn  v.  Bergmann,  20  Mo.  App.  848;   1 
Lawson,  Rights,  Rem.  &  Pr.  g  344;  Hollowav 
-v.  Memphis,  E,  P.  d  P.  R,  Co.  28  Tex.  465,  76 
Am.  Dec.  68. 
«9  L.  R.  A. 


The  judgment  as  entered  in  this  case  is  sus- 
tained by  the  authorities,  the  parties  being 
readily  ascertained  by  reference  to  the  record 
in  the  case. 

1  Freeman,  Judgm.  §  50;  Wilson  v.  Nance, 
11  Humph.  189;  Little  v.  Birdwell,  27  Tex.  688; 
CdlHns  V.  Hysilap,  11  Ala.  508;  Hays  v.  Tar- 
borough,  21  Tex.  484;  McCartey  v.  KitireU,  55 
Miss.  253;  Smith  v.  Chenault,  48  Tex.  455. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  in  error,  as  plaintiffs  below, 
sued  the  plaintiffs  in  error,  as  defendants  be- 
low, in  the  circuit  court  of  Orange  countv,  in 
assumpsit  upon  an  account  for  work  and  labor 
and  materials,  the  suit  being  instituted  against 
the  defendants  as  former  copartners.  All  of 
the  defendants  appeared  by  attorney,  and  all 
joined  in  ^  plea  of  nil  debit.  Although  this 
form  of  plea  is  expressly  prohibited  oy  our 
68th  rule  of  practice  in  common-law  actions, 
the  plaintiffs  joined  issue  thereon.  After  thus 
joining  issue  the  parties  by  consent  had  the 
cause  referred  to  an  attorney,  as  referee,  for 
trial.  On  motion  before  the  referee  the  de- 
fendants were  allowed  to  amend  their  pleas. 
By  virtue  of  this  permit  to  amend,  the  defend- 
ants on  May  28,  1889.  interposed  the  following 
plea  in  abatement:  '*And  now  comes  James 
A.  Knox,  one  of  the  defendants,  and  for  him- 
self and  the  other  defendants  herein,  for  plea 
to  above  action  says  that  the  defendants  never 
were  partners  trading  as  the  Florida  Orange 
Hedge  Fence  Company,  but  that  the  Florida 
Orange  Hedge  Fence  Company  was  and  is  a 
corporation  duly  and  legally  organized  under 
the  laws  of  Tennessee,  and  the  said  defendants 
therefore  ask  to  be  dismissed  with  their  costs," 
etc.  Issue  being  joined  on  this  plea,  the  par- 
ties held  a  separate  trial  before  the  referee  upon 
the  special  issue  thus  presented  on  the  23d  of 
January,  1890.  To  sustain  their  plea  the  de- 
fendants introduced  a  certified  copy  from  the 
secretary  of  the  state  of  Tennessee  of  a  charter 
of  incorporation  to  the  Florida  Orange  Hedge 
Fence  Company,  creating  it  a  corporation  of 
and  in  the  state  of  Tennessee.  They  also  in- 
troduced as  a  witness  the  defendant  James  A. 
Knox  who  testified,  in  sbbstance,  that  he  was 
secretary  of  the  Florida  Oran^  Hedge  Fence 
Company,  and  custodian  of  its  papers;  that 
the  defendants  sued  herein  were  on  the  1st  of 
January,  1887,  and  still  were  stockholders  in 
said  corporation;  that  he  was  present  when  the 
Florida  Orange  Hedge  Fence  Companv  or- 
ganized in  Orlando  on  the  5th  day  of  March, 
1885;  that  he  was  a  director  bv  election  on  that 
date,  a^d  was  one  of  the  original  stockholders; 
that  they  organized  under  the  charter  already 
offered  in  evidence.  This  comprised  the  en- 
tire evidence  offered  to  sustain  said  plea.  The 
referee  overruled  the  plea  upon  the  ground 
that  a  corporation  cannot  be  legally  organized 
in  this  state  under  a  charter  granted  by  an- 
other state.  Upon  overruling  this  plea  the 
referee  allowed  the  defendants  until  the  first 
Monday  in  February,  1890,  to  file  pleas.  On 
the  3d  of  February,  1890,  all  of  the  defendants 
interposed  the  plea  of  never  was  indebted,  and 
the  defendant  G.  Taylor  on  that  day  filed  also 
a  special  plea  to  the  effect  that  he  nad  no  in- 
terest in  the  said  company;  that  the  only  in- 
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terest  he  has  or  has  ever  had  therein  is  as  ad- 
mmistrator  of  the  estate  of  one  J.  C.  Fleming, 
deceased;  that  J.  W.  Childress,  one  of  the 
original  incorporator?  of  the  defendant  com- 
pany, gave  the  said  Fleming  in  his  lifetime 
mty  shares  of  the  stock  of  said  company,  hut 
failed  to  have  same  issued  to  him  in  his  life- 
time; that  after  his  death  he  became  adminis- 
trator of  the  estate,  and  at  the  request  of  the 
heirs  of  the  said  estate  he  consented  that  said 
stock  should  be  issued  to  him,  but  that  instead 
of  said  stock  being  issued  to  him  as  adminis- 
trator of  said  estate,  the  officers  of  said  com- 
Sany  issued  them  to  him  individually,  but  that 
e  has  no  interest  in  the  said  stock  except  as 
administrator  as  aforesaid;  and  that  neither  he 
nor  the  said  Fleming  ever  assumed  any  liabil- 
ity of  the  said  company. 

B^  agreement  oi  counsel  representing  all 
parties  the  cause  was  set  down  for  trial  on 
Februarv  17,  1800,  and  on  that  day  the  referee 
rendered  Judgment  in  favor  of  the  plaintiffs, 
the  Judgment  being  in  the  following  form: 

In  the  Circuit  Court,  7th  Judicial  Circuit  of 

Florida,  Orange  County. 

A.  G.  Branham  <&  Co.,     1 
«. 
Collis  Ormsby  etal.,  Doing 

Business    as  the   Florida 

Orange  Hedge  Fence  Co. 

On  the  17th  day  of  February,  a.  d..  1890, 
the  above  cause  came  on  to  be  heard,  and  after 
argument  of  counsel  and  a  careful  examina- 
tion of  the  testimony,  I  find  that  the  defend- 
ants are  indebted  to  the  plaintiffs  in  the  sum 
of  1813.80.  as  principal,  and  $75.88  interest. 
It  is  therefore  ordered  and  adjudged  that  the 
plaintiffs  do  recover  of  and  from  the  defend- 
ants the  sum  of  $889.18  together  with  the  fur 
ther  sum  of  $28.45  (costs)  of  suit. 

H,  C.  Harrison,  Referee. 

The  defendant  then  moved  the  referee  to  set 
aside  his  findings  and  to  grant  a  rehearing  of 
Uie  cause  upon  the  following  grounds:  "1. 
Because  the  findings  of  the  referee  are  con- 
trary to  law.  2.  Because  said  findings  are 
contrary  to  the  evidence.  8.  Because  the  ref- 
eree erred  in  overruling  the  defendants'  plea 
in  abatement.  4.  That  the  referee  erred  in 
entering  judgment  while  the  plea  of  the  de- 
fendant G.  Taylor  was  not  disposed  of.  5. 
Because  the  referee  did  not  report  the  findings 
of  law.  6.  Because  the  finding  and  judgment 
of  the  referee  is  vague  and  indefinite. "  Which 
motion  the  referee  denied  and  refused.  From 
this  judgment  the  defendants  take  writ  of  er- 
ror. 

The  errors  assigned  are:  "1.  That  the  referee 
erred  in  overruling  the  defendants'  plea  in 
abatement.  2.  That  the  referee  erred  in  over- 
ruling the  defendants'  motion  for  a  rehearing." 

The  defendants  are  sued  as,  and  sought  to  be 
charged  as,  copartners.  The  plea  in  abatement 
denies  the  alleged  partnership,  but  says  that 
defendants  are,  instead,  members  of  an  incor- 
porated company  chartered  in  and  by  the  state 
of  Tennessee.  The  proof  adduced  to  sustain 
the  plea  shows  that  the  individual  defendants 
sued  are  stockholders  in  an  incorporated  com- 
pany chartered  in  and  by  the  state  of  Ten- 
nessee; that  the  company  came  to  Orlando,  in 
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Orange  county,  Florida,  and  "organized"  (in 
the  language  of  one  witness)  there,  electing  a 
board  of  directors,  etc.,  and  that  it  undertook 
in  Florida  to  carry  on  and  conduct  the  busi- 
ness for  which  it  had  been  incorporated  in. 
Tennessee;  and  that  in  the  conduct  of  such 
business  the  debt  sued  for  was  contracted  in 
Orange  county,  Florida.  There  is  no  proof 
that  the  defendants  took  any  steps  whatsoever 
to  acquire  corporate  existence  and  authority 
in  Florida,  but  they  rely  entirely  upon  the  in- 
corporation conferred  by  the  state  of  Ten- 
nessee. 

The  law  is  settled  "  that  a  corporation  can 
have  no  legal  existence  out  of  the  boundaries- 
of  the  sovereignty  by  which  it  is  created.  It 
exists  onlv  in  contemplation  of  law,  and  by 
force  of  the  law;  and  where  that  law  ceases  ta 
operate,  and  is  no  longer  obligatory,  the  cor- 
poration can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty."  Bank  of 
Augusta  v.  Ekirle,  88  U.  8. 18  Pet.  519. 10  L. 
ed.  274;  Miller  v.  Ewer,  27  Me.  509,  46  Am. 
Dec.  619;  Freeman  v.  Maehias  Water  Power 
A  M,  Co.  88  Me.  848. 

It  seems  to  be  further  well-settled  that  where 
a  number  of  individuals  assume  to  act  in  a 
corporate  capacity  in  a  state  where  they  have 
not  been  clothed  with  corporate  existence  and 
authority,  they  cannot  there  be  recognized  as 
a  legally  constituted  corporation,  though  they 
may  have  been  duly  incorporated  in  another 
state,  and  that  such  persons,  in  the  state  where 
they  assume  corporate  capacity,  will  be  treated 
as,  and  held  to  the  responsibility  of,  partners, 
both  in  courts  of  law  and  equity.  HiU  v. 
Beach,  12  N.  J.  Eq.  81;  FuUer  v.  Bouse.  57  N. 
Y.  28;  WeUs  v.  Oates,  18  Barb.  554;  Burt  v. 
Salisbury,  55  Mo.  810;  Bidiardson  v.  PitU,  7) 
Mo.  128. 

The  proofs  adduced  to  sustain  the  defend- 
ants' claim  that  their  liability  was  that  of  mem- 
bers of  an  incorporated  companv  instead  of 
that  of  copartners,  shows  that  they  were  in- 
corporated in  Tennessee;  that  they  then  came 
to  Florida  and  organized  here  by  electing  a 
board  of  directors  and  a  president  and  general 
manager,  without  becoming  incorporated  un- 
der Florida  laws,  and  that  they  assumed  to 
conduct  here,  in  their  corporate  capacity,  the 
business  of  planting  and  cultivating  hedge 
fences,  for  which  they  had  been  incorporated 
in  Tennessee,  and  that  the  work  and  labor  sued 
for  were  done  for  them  in  and  about  the  con- 
duct of  that  business.  Under  these  circiun- 
stances  they  are  liable  individually  or  as  co- 
partners here,  and  the  referee  correctly  over- 
ruled their  plea  in  abatement. 

We  do  not  think  the  findings  and  judgment 
of  the  referee  are  contrarv  to  the  law  of  the 
case,  or  to  the  evidence  adduced  therein,  as  i» 
contended  for  in  the  motion  for  rehearing,  the 
overruling  of  which  is  assigned  as  the  second 
error.  On  the  contrary,  we  think  the  judg- 
ment is  fully  sustained  by  the  evidence,  and 
the  law  of  the  case,  as  we  have  before  seen, 
was  with  the  plaintiffs. 

The  entry  of  judgment,  by  the  referee 
without  any  express  disposition  of  the  specif 
plea  filed  by  the  defendant  G.  Taylor,  to  the 
effect  that  the  stock  held  by  him  in'the  defend- 
ant company  was  really  held  by  him  as  admin* 
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istrator  of  a  deceased  party's  estate,  though  it 
may  have  been  technically  erroneous,  was  not 
such  error  as  will  warrant  a  reversal  of  the 
judgment  by  this  court.  The  same  facts  set 
up  in  the  special  plea,  if  they  could  have 
-availed  him  as  a  defense  under  the  circum- 
atances  of  this  case,  could  just  as  well  have 
been  adduced  and  taken  advantage  of  under 
his  plea  of  never  was  indebted,  yet  he  offered 
no  word  of  proof  to  sustain  the  position  as- 
sumed in  the  special  plea.  Under  these  cir- 
*  <:umstances  the  special  plea  served  no  other 
purpose  than  to  encumber  the  record,  and  no 
auch  error  was  committed  in  making  final  dis- 
position of  the  cause  without  specially  dis- 
posing of  it,  as  would  authorize  us  to  reverse 
the  judcrment  found.  Walter  v.  Florida  8av, 
Bank  dk  R.  E.  Exchange,  20  Fla.  826. 

The  fifth  ground  of  the  motion  for  rehear- 
ing, to  the  effect  that  the  referee  did  not  report 
the  findings  of  law,  is  not  supported  by  the 
facts  disclosed  by  the  record,  even  if  the  fail- 
ure of  a  referee  to  report  his  findings  upon  the 
law  questions  presented  furnished  a  valid 
ground  of  exception  upon  writ  of  error.  The 
only  question  of  law  presented  in  the  case  was 
whether  the  defendants  were  liable  as  copart- 
ners instead  of  as  a  corporation,  as  presented 
by  their  plea  in  abatement,  and  the  referee's 
Undines  upon  this  question  are  explicitly  set 
forth  m  the  record. 

Under  the  sixth  ground  of  the  motion  for 
rehearing,  the  defendants  contend  that  the 
judgment  is  void  because  it  is  vague  and  indefi- 
nite in  that  It  fails,  in  the  body  of  the  judg- 


ment, to  give  the  names  of  the  plaintiffs  in 
whose  favor  it  is  rendered,  or  the  names  of  the 
defendants  against  whom  it  is  pronounced, 
they  being  referred  to  therein  simply  as  the 
"plaintiffs"  and  "defendants"  and  that  no  valid 
execution  can  issue  thereon  to  enforce  the 
same,  as  it  does  not  show  from  whom  the  ad- 
judged amount  is  to  be  collected.  There  is  no 
merit  in  this  contention.  The  declaration 
gives  accurately  the  names  of  each  defendant; 
the  iudgment  gives  the  st^le  of  the  cause  at  its 
head  with  sufficient  definiteness  to  show  with- 
out doubt  that  the  "plaintiffs"  and  "defend- 
ants" referred  to  therem  are  the  same  individ- 
uals named  and  designated  as  such  in  the 
declaration  and  throughout  the  proceedings 
composing  the  record  in  the  cause.  While  it 
is  best  that  a  judgment  should  be  so  complete 
within  itself  as  that  the  officer  issuing  the 
process  to  enforce  it  can  see  at  a  glance  the 
parties  for  and  against  whom  such  process  is 
to  be  issued,  yet,  if  the  parties  for  and  arainst 
whom  a  judgment  is  rendered  are  so  referred 
to  therein  as  that  a  reference  to  its  caption,  or 
to  the  pleadings,  process,  and  proceedings  in 
the  action,  will  make  certain  the  names  or  the 
parties  thus  referred  to,  it  is  sufficient.  Every 
judgment  may  be  construed  and  aided  by  the 
entire  record.  1  Freeman,  Judgm.  4th  ed. 
§  60a/  Smith  v.  ChenauU,  48  Tex.  455;  Little 
V.  BirdweU,  27  Tex.  688;  Hays  v.  Tnrborough, 
21  Tex.  487;  Wilwn  v.  Nance,  11  Humph.  189. 
Finding  no  errors  in  the  record.  Vie  judg- 
ment of  me  court  hdow  is  affirmed. 
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"^1.  The  nonexereise  by  Congfresa  of  its 
power  to  reg^ulate  commerce  amonsr  the  states 
IS  equivalent  to  a  declaration  by  that  body  that 
such  commerce  shall  be  free  from  any  restric- 
tions. 

2.  Seetion  14  of  aa  act  of  the  lesrlsla- 
tnre  eoncemliif^  the  appointment  of  a 
sheep  inspector*  etc.  (see  Sees.  Laws  1895* 
p.  126),  and  M  4  and  6  of  an  act  amendatory 
thereof  (see  Sees.  Laws  1897,  p.  116),  declariofr  It 
to  be  unlawful  to  bring  sheep  into  this  state 
without  first  having  them  dipped  as  provided  in 
said  acts,  place  an  unnecessary  burden  and  re- 
striction upon  interstate  commerce,  and  are  re- 
pufrnant  to  the  commerce  clause  of  the  f^eral 
Constitution. 

3.  Said  sections  also  discriminate  to 

such  an  extent  aflralnst  persons  who  may  desire 

*Headnotes  by  Suluvan,  Ch.  J. 


NOTX.— As  to  state   inspection    laws,  see  also 
American  Fertllizlnfir  Co.  v.  North  Carolina  Bd.  of 
Agriculture  (C.  C.  B.  D.  N.  C.)  U  L.  B.  A.  179,  and 
note 
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to  bring  sheep  into  the  state,  and  those  who 
have  sheep  within  the  state  as  to  be  clearly  re- 
pugnant to  the  provisions  of  §  2,  art.  4,  of  the 
Federal  Constitution. 

(December  18, 1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Oneida  County  con- 
victing him  of  violating  a  statute  against 
bringing  sheep  into  the  state  without  a  license. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  F.  S.  Dietrich  and  George  E. 
Gray,  for  appellant: 

The  act  imposes  onerous  distinctive  burdens, 
merely  because  of  the  nonresidence  of  the 
owner  of  the  sheep. 

The  requirement  is  clearly  repugnant  to  the 
Constitution. 

Cooley,  Const.'  Lim.  5th  ed.  p.  21,  and  note, 
pp.  490-4»2,  and  notes;  Ward  v.  Maryland,  79 
U.  8.  12  Wall.  418.  20  L.  ed.  449;  Minnesota 
V.  Barber,  136  U.  S.  818,  84  L.  ed  455,  8  In- 
ters. Com.  Rep.  185;  Re  Watson,  15  Fed.'Rep. 
611. 

There  is  no  need  for  discriminating  measures 
against  outside  sheep.  The  same  inspection 
and  same  quarantine  regulations  should  be  ap- 
plied to  them  as  to  Idaho  sheep.    There  being 
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DO  difference,  there  should  be  do  discrimina- 

tiOD. 

Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  1,  6  L. 
ed.  23;  Henderson  v.  Wickham,  92  U.  8.  259, 
28  L.  ed.  543;  Welton  v.  Missouri,  91  U.  8. 
275.  28  L.  ed.  347;  Hannibal  &  St.  J.  R,Go.  v. 
Eusen,  95  U.  8.  465,  24  L.  ed.  527;  Brown  Y.- 
Houston, 114  U.  8.  622,  29  L.  ed.  257;  Minne- 
sota V.  Barber,  136  U.  8.  313,  34  L.  ed.  455,  3 
Inters.  Com.  Rep.  185;  Brimmer  v,  Bebman, 
188  U.  8.  78,  34  L.  ed.  862. 3  iDters.  Com.  Rep. 
485;  Voight  v.  Wright,  141  U.  8.  62,  35  L.  ed. 
688;  Schmidt  v.  People,  18  Colo.  78;  Farris  v. 
Henderson,  1  Okla.  384;  Philadelphia  &  B.  B, 
Co.  V.  Pennsylvania  {Case  of  the  State  Freight 
Tax)  82  U.  8.  15  Wall.  232,  21  L.  ed.  146; 
Bobbins  v.  Shelby  County  Taxing  Disi,  120  U. 
8.  489.  80  L.  ed.  694. 

Mr.  R.  E.  MeFarl»nd»  Attoroey  General, 
for  respondent: 

The  state  legislature  is  the  sole  judge  as  to 
the  expediency  of  making  police  regulations 
interfering  with  the  rights  of  persoDs  and 
property  when  such  regulations  are  not  pro- 
hibited by  the  Constitution. 

Vartek  v.  Smit/i,  5  Paige,  137,  28  Am.  Dec. 
417;  Cooley,  Const.  Lim.  704-707. 

Every  sovereign  state  possesses  within  itself 
absolute  and  unlimited  power  except  so  far  as 
it  is  prohibited  by  the  fundamental  law. 

Potter's  Dwarr,  8tat.  p.  455. 

The  facts  and  conditions  of  things  which 
render  law  necessary  for  the  public  welfare  are 
to  be  determined  solely  by  the  legislature. 

New  York  v.  Campagnie  OSnerale  Transatlan- 
tique,  107  U.  8.  62,  27  L.  ed.  383;  Hopes  v. 
(/BrUn,  24  Fed.  Rep.  145. 

The  police  power  is  a  part  of  the  law  of  pub- 
lic necessity,  and  abstractly  it  is  limited  only 
bv  that  law. 

Potter's  bwarr.  8tat.  p.  444;  New  York  v. 
Lord,  17  Wend.  285;  New  York  v.  MUn,  36  U. 
8.  11  Pet.  102,  9  L.  ed.  648;  2  Kent,  Com.  838; 
Bussell  V.  New  York,  2  Denio,  461;  Cooley, 
Const.  Lim.  706. 

This  power  antedates  commerce,  and  its  ex- 
ercise forms  a  necessary  condition,  not  only  to 
the  development,  but  to  the  creation,  of  com- 
merce, and  it  is  therefore  a  higher  and  superior 
power;  both  may  be  exercised,  but  when  they 
come  in  conflict  upon  a  vital  point,  upon  the 
principle  the  latter  must  yield. 

State  laws  establishing  quarantine  and  health 
laws  of  every  description,  even  to  the  extent 
of  destroying  private  property  when  infected 
with  disease  or  otherwise  dangerous,  fall 
within  the  proper  bounds  of  state  police. 

Cooley,  Const.  Lim.  706;  Gibbons  v.  Ogden, 
22  U.  8.  9  Wheat.  1,  6  L.  ed.  23;  CiscoT.  Rob- 
erts, 36  N.  Y.  292;  Benedict  v.  Vanderbilt,  25 
How.  Pr.  20Q;Vanderbilt  v.  Adams,7 Covr.  349; 
Cooley  V.  Philadelphia  Port  Wardens,  5S  U. 
8.  12  How.  299,  13  L.  ed.  996;  TheJas,  Gray 
V.  The  John  Frazer,  62  U.  S.  21  How.  184,  16 
L.  ed.  106;  Wihon.  v.  McNamee,  102  U.  8.  572, 
26  L.  ed.  234;  Gilman  v.  Philadelphia,  70  U. 
8.  3  Wall.  713,  18  L.  ed.  96. 

Those  provisions  of  the  act  regulating  the 
quarantining  and  hand-drefssing  or  spotting  of 
sheep  in  Idaho  during  certain  months  of  the 
year  do  not  render  the  act  repugnant  to  any 
provisions  of  the  Federal  Constitution,  nor 
89  L.  R.  A. 


do  they  in  any  manner  affect  interstate  com- 
merce. 

U.  8.  Const,  art.  1,  §  10.  cl.  2;  Cooley,  Const. 
Lim.  720.  721;  Turner  v.  Maryland,  107  U, 
8.  38.  27  L.  ed.  370;  Hopes  v.  CBrien,  24  Fed. 
Rep.  145. 

The  law  is  valid. 

Kimmish  v.  Ball,  129  U.  8.  217,  82  L.  ed. 
695,  2  Inters.  Com.  Rep.  407;  Smith  v.  Ala- 
bama, 124  U.  8.  465,  31  L.  ed.  508,  1  Inters. 
Com.  Rep.  304;  Morgan's  L.  db  T,  R,  A  S.  S. 
Co,  V.  Louisiana  Bd.  of  Health,  118  U.  8.  455,.  • 
30  L.  ed.  237;  Nashville,  C.  <t  St.  L.  B.  Co.  v. 
Alabama,  128  U.  8.  96,  32  L.  ed.  352.  2  Inters. 
Com.  Rep.  238;  Patterson  v.  Kentucky,  97  U. 
8.  501,  24  L.  ed.  1117;  Pembina  Consol.  Sitter 
Min.  <&  Mill.  Co.  v.  Pennsylvania.  125  U.  8. 
181,  31  L.  ed.  650,  2  Inters.  Com.  Rep.  24;  Ex 
parte  Maier,  103  Cal.  476;  Slaughter  House 
Cases,  83  U.  8.  16  Wall.  86,  21  L.  ed.  394; 
Paul  V.  Virginia,  75  U.  8.  8  Wall.  168,  19  L. 
ed.  857. 

Messrs.  Alfred  Badffe  and  D.  C.  Me- 
Doug^al  also  for  respondent 

SuUivaiit  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  who  was  the  defendant  in  the 
court  below,  was  convicted  of  the  crime  of 
bringing  sheep  into  the  state  without  havlng^ 
first  obtained  the  certificate  or  permit  of  the 
deputy  sheep  inspector.  He  waived  a  jury 
trial,  and  the  case  was  submitted  to  the  court 
on  a  written  stipulation  of  facts.  The  defend- 
ant was  found  guilty,  and  sentenced  to  pay  a 
fine  of  $100,  and  5  cents  per  head  on  3,000 
head  of  sheep,  from  which  judgment  this  ap- 
peal was  taken. 

The  appellant  contends  that  said  judgment 
is  erroneous,  because  the  act  of  the  state  legis- 
lature under  which  he  was  convicted  is  repug- 
nant to  certain  provisions  of  the  Federal  Con- 
stitution: (1)  To  1 1,  §  2,  art.  4,  which  pro- 
vides that  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states;  and  (2)  to  that  provision 
of  g  8,  art.  1,  which  authorizes  the  Congress 
to  regulate  commerce.  The  defendant  was^ 
convicted  under  the  4th  section  of  an  act  en- 
titled ''An  Act  to  Amend  8ections  2,  3.  5,  6, 7. 
8,  11,  and  12  of  an  Act  to  Create  the  Oflace  of 
8heep  Inspector  tor  the  8tate  of  Idaho;  to 
Provide  for  the  Appointment  and  to  Define 
the  Powers  and  Duties  of  8aid  Officer  and  His 
Deputies,  and  Fixing  His  8alary  and  the  Com- 
pensation of  His  Deputies  and  Providing  for 
the  Prosecution  of  Offenses  in  8aid  Act."  ap- 
proved March  12,  1897  (see  8ess.  Laws  1897, 
p.  115).  which  act  is  commonly  called  the 
•*8cab  Law."  Said  4th  section  is  as  follows: 
*'That  §  6  of  said  act  ia  hereby  amended  to 
read  as  follows:  Section  6.  Any  person,  per- 
sons, company,  corporation,  or  association,  in- 
tending to  bring,  or  cause  to  be  brought  from 
any  other  state  or  territory  into  any  of  the 
counties  of  the  statd  of  Idaho,  any  sheep,  he 
or  they  must  first  notify  the  deputy  sheep  in- 
spector of  the  district  or  county  nearest  to  the 
point  of  entrance  into  this  state;  that  at  a  fixed 
date  he  will  be  within  20  miles  from  the 
state  line  at  a  designated  point,  with  said  sheep 
for  inspection;  and  it  shall  be  the  duty  of  the 
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deputy  sheep  iDspector  to  ezamine  such  sheep 
within  three  days»  and  if  pronounced  sound,  to 
immediately  dip  such  sheep  once,  and  then 
upon  being  tendered  his  compensation  as  here- 
inafter provided,  issue  a  permit  allowing  such 
sheep  to  enter  this  state  subject  to  such  regu- 
lations as  are  enforced  on  resident  sheep. 
But  if  such  sheep  are  found  scabby  or  infected 
with  any  contagious  or  infectious  disease,  then 
.  the  deputy  sheep  inspector  must  dip  said  sheep 
twice  with  an  interval  from  eight  to  fifteen 
days  between  dipping,  and  then  issue  a  permit 
for  said  sheep  to  enter  said  state  under  the 
same  regulations  as  heretofore  provided:  pro- 
vided, however,  that  all  sheep  must  enter  said 
state  within  three  days  from  final  dipping, 
otherwise  permits  so  issued  shall  be  null  and 
void.  And  any  person  or  persons  violating 
any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction,  they  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  ($100)  dollars,  or 
more  than  three  hundred  ($800)  dollars,  or 
by  imprisonment  in  the  county  jail,  not  less 
than  two  months,  nor  more  than  six  months, 
or  by  both  such  fines  and  imprisonment:  pro- 
vided, that  any  person,  persons,  company,  cor- 
poration, or  association  bringing  or  causing  to 
be  brought  anv  sheep  into  any  counties  of 
this  state  in  violation  of  the  provisions  of  this 
act,  shall  be  fined  in  addition  to  the  penalty 
imposed  in  this  section  5  cents  per  head,  for 
every  sheep  so  brought  into  this  state,  which 
shall  be  a  lien  on  said  sheep;  and  it  shall  be 
the  duty  of  the  deputy  sheep  inspector  to  seize 
and  hold  such  sheep  by  such  means  as  he 
deems  best  for  a  period  of  ten  days,  and  if 
said  sum  is  not  paid  within  that  period,  to  ad- 
vertise and  sell  said  sheep,  or  as  many  of  the 
same  as  may  be  necessary  to  satisfy  and  pay 
such  fine  and  costs."  Said  section  makes  it  a 
misdemeanor  for  any  person  to  bring  any  sheep 
into  this  state  without  having  them  first  dipped 
by  the  sheep  inspector.  Section  6  of  said  act 
provides  ''that  no  person,  persons,  company,  or 
corporation  within  the  state  of  Idaho  shall  be 
required  to  dip  his  or  their  bands  of  sheep 
between  the  1st  day  of  December  and  un- 
til such  time  as  he  or  they  can  shear  i  such 
sheep  in  the  following  spring."  while  any 
person  who  brings  sheep  into  this  state  be- 
tween the  1st  day  of  December  and  such 
time  in  the  spring  as  such  sheep  can  be 
sheared  must  have  them  dipped  before  bring- 
ing them  in,  whether  the  sheep  are  sound  and 
healthy  or  not.  And  it  is  further  provided  in 
said  section  that  '*no  person,  persons,  com- 
pany, or  corporation  within  the  state  of  Idaho 
'shall  bo  required  to  dip  a  band  or  bands  of 
ewes,  or  any  part  of  them  in  which  there  are 
ewes  with  lambs,  at  any  time  between  the  15th 
day  of  March  and  the  15th  day  of  May  follow- 
ing of  any  year;  but  they  must  be  held  in 
quarantine  and  kept  separate  from  sound 
sheep,  and  the  owner,  owners,  or  controller 
shall  be  responsible  for  all  damages  as  stated 
in  this  act,  to  be  enforced  and  recovered  as 
therein  provided  for."  And  it  is  also  provided 
that  sheep  held  in  quarantine,  which  show  any 
scab  or  contagious  disease,  shall  be  "spot  or 
hand  dressed  with  some  reliable  medicine. 
The  provisions  of  that  section  make  a  clear  dis- 
crimination between  sheep  in  Idaho  and  those 
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that  may  be  brought  in  between  the  dates  des- 
ignated. The  alleged  offense  for  which  the 
defendant  was  convicted  was  for  bringing 
sound  and  healthy  sheep  into  the  state  without 
first  having  them  "dipped"  as  directed  by  the 
provisions  of  said  §  4. 

It  is  contended  that  said  act,  and  the  act  of 
which  it  is  amendatory,  are  police  regulations 
enacted  for  the  purpose  of  the  suppression  and* 
prevention  of  disease  among  sheep.  The  legis- 
lature, no  doubt,  had  authority  to  enact  laws  for 
such  purpose;  but,  in  so  doing,  it  must  not  come 
in  conflict  with  the  provisions  of  the  Constitu- 
tion of  the  United  States.  Section  2,  art.  4,  of 
the  Constitution  of  the  United  States  is  as  fol- 
lows: "The  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizen&> 
in  the  several  states."  And  §  8,  art.  1,  pro- 
vides, among  other  things,  that  the  Congress 
shall  have  power  "to  regulate  commerce  with, 
foreign  nations,  and  among  the  several  states,, 
and  with  Indian  tribes."  Numerous  cases  in- 
volving the  construction  of  statutes  similar  to> 
the  one  under  consideration  have  been  passed' 
upon  by  the  Supreme  Court  of  theUnited  States, 
All  decisions  from  that  court  give  to  the  com- 
mercial clause  of  the  Federal  Constitution  a 
most  liberal  and  salutary  construction.  And 
all  sti^tutes  passed  professedly  as  police  regula- 
tions have  not  been  tested  by  the  innocent 
titles  they  may  have,  but  by  their  natural  and 
probable  effect  upon  interstate  commerce;  and, 
if  found  in  any  manner  to  harass  or  burden 
such  commerce,  they  have  been  invariably  de- 
clared void.  The  leading  case  in  construing 
the  commerce  clause  of  the  Federal  Constitu- 
tion is  that  of  Gibbons  v.  Ogden,  22  U.  S.  9- 
Wheat.  1,  6  L.  ed.  23.  The  construction 
given  that  provision  by  the  great  Chief  Justice 
Marshall  in  that  decision  has  not  been  ques- 
tioned or  doubted.  It  has  been  cited  and  ap- 
proved in  many  cases.  See  Henderson  v. 
Wickham,  92  U.  S.  259,  28  L.  ed.  543;  Welton. 
V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347;  Ban- 
nibal  d  St  J.  R.  Co,  v.  Evsen,  95  U.  S.465, 
24  L.  ed.  527;  Brown  v.  Houston,  114  U.  S. 
622,  29  L.  ed.  257;  Minnesota  v.  Barber,  136 
U.  S.  318,  84  L.  ed.  455,  3  Inters.  Com.  Rep. 
185;  Brimmer  v.  Rebman,  188  U.  S.  78,  8  L. 
ed.  862.  8  Inters.  Com.  Rep.  485;  Voightv, 
Wright,  141  U.  S.  62.  85  L  ed.  638;  Schmidt 
V.  People,  18  Colo.  78;  Farris  v.  Henderson,  1 
Okla.  884;  Philadelphia  dt  P,  R.  Go.  v.  Penn- 
sylvania {The  State  Freight  Tax)  82  U. 
S.  15  Wall.  282,  21  L.  ed.  146:  Robbins  v. 
Shelby  County  Taxing  Dist,  120  U.  S.  489,  30- 
L.  ed.  694.  Mr.  .Justice  Johnson,  in  a  concur- 
ring opinion  in  Oibbons  v.  Ogden,  22  U.  S.  9 
Wheat.  1,  6  L.  ed.  23,  said:  "If  there  was  any 
one  object  riding  over  every  other,  in  the 
adoption  of  the  Constitution,  it  was  to  keep 
the  commercial  intercourse  aidong  the  states 
free  from  all  invidious  and  partial  restraints." 
As  defined  in  that  opinion,  the  term  "com- 
merce" means,  not  only  traffic,  but  also  inter- 
course. When  applied  to  states,  it  means 
commercial  intercourse,  as  between  them.  It 
has  been  held  that  the  nonexercise  by  Congress 
of  its  power  to  regulate  commerce  among  the 
states  is  equivalent  to  a  declaration  by  that 
body  that  such  commerce  shall  be  free  from 
any  restriction.  Wdton  v.  Missouri,  91  U.  S. 
275,  28  L.  ed.  847. 
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Dec., 


Applying  the  rule  laid  dowD  in  the  fore- 
going; authorities  to  the  14th  section  of  the  act 
providing  for  the  appointment  of  a  sheep  in- 
spector (see  Bess.  Laws  1895,  p.  124),  and  the 
4th  and  6th  Elections  of  the  act  amendatory 
thereof  (see  Sess.  Laws  1897,  p.  115),  and  the 
facts  of  this  case,  it  is  made  clearly  to  appear 
that  said  sections  place  unnecessary  burdens 
ttnd  restrictions  upon  owners  of  sheep  who  de- 
sire to  bring  them  into  the  state,  as  well  as 
ui)on  transportation  companies,  and  greatly 
interfere  with  interstate  commerce  in  the  mat- 
ter of  the  transportation  and  sale  of  sheep,  and 
are  therefore  repugnant  to  the  commercial 
•clause  of  the  Federal  Constitution  and  void. 
Said  §  4  requires  any  person,  company,  or  cor- 
poration intending  to  bring  sheep  into  tJie  state 
to  notify  the  deputy  sheep  inspector  that  at  a 
fixed  date  he  will  have  his  sheep  within  20 
miles  from  the  state  line,  at  a  designated  point; 
and  it  then  is  made  the  duty  of  said  inspector 
to  examine  such  sheep  within  three  days  after 
such  notification,  and,  if  such  sheep  are  found 
to  be  sound  and  healthy,  to  immediately  dip 
them;  and  then,  upon  tender  of  his  compensa- 
tion, he  shall  issue  a  permit  allowing  such 
sheep  to  enter  the  state.  But  in  case  such 
sheep  are  found  scabby,  or  infected  "^ith  a 
contagious  or  infectious  disease,  then  such  in- 
spector must  dip  them  twice,  with  an  Interval 
of  from  eight  to  fifteen  days  between  dipping, 
and  then  issue  a  permit.  And  it  is  provided 
that  sheep  must  enter  the  state  within  three 
days  from  the  final  dipping;  otherwise  the  per- 
mit shall  be  null  and  void;  and  for  a  violation 
of  said  law  a  penalty  of  fine  or  imprisonment, 
or  both,  are  provided;  and  a  further  fine  of  5 
cents  per  head  on  all  sheep  brought  into  this 
state  contrary  to,  or  in  violation  of,  said  pro- 
visions, is  impost,  and  made  a  lien  on  the 
sheep.  Said  act  assumes  extraterritorial  juris- 
diction, it  authorizes  the  deputy  inspector  to 
proceed  into  an  adjoining  state,  and  there  in- 
spect and  dip  sheep.  The  14th  section  of  the 
statewheep  inspector  law,  approved  March  9, 
1895  (Sess.  Laws  1895,  p.  124),  of  which  the 
act  of  1897  is  amendatory,  is  as  follows:  ♦'It 
shall  be  unlawful  for  any  person,  persons, 
company,  corporation,  or  association,  ownine, 
controlhng,  or  managing  any  ferry  boat,  toll 
bridge,  car,  steamboat,  or  other  things  used 
for  transportation,  to  allow  any  sheep  to  be 
carried  thereon,  unless  the  party  in  charge  of 
said  sheep  shall  first  produce  a  certificate  from 
a  deputy  sheep  inspector  appointed  under  this 
act.  that  said  sheep  are  free  from  scab,  scabbies, 
and  other  infectious  or  contagious  disease. 
Any  violation  of  this  section  shall  be  deemed 
a  misdemeanor  and  punishable  by  a  fine  of  not 
less  than  $100  nor  more  than  $250."  Said 
section  makes  Jt  a  misdemeanor  for  any  per- 
son, company,  corporation,  or  association 
owning,  controlling,  or  managing  any  ferry- 
boat, toll  bridge,  car,  steamboat,  or  other  thing 
used  for  transportation,  to  allow  any  sheep  to 
be  carried  tliereon  unless  the  party  in  charge 
of  such  sheep  shall  produce  a  certificate  from 
a  deputy  sheep  inspector.  Any  violation 
thereof  is  made  a  misdemeanor,  and  made 
punishable  by  fine.  In  order  to  procure  a  cer- 
tificate or  permit  from  a  deputy  sheep  in- 
spector under  the  provisions  of  the  act  of  1897, 
all  healthy  sheep  must  be  dipped  once;  and 
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said  §  14  makes  it  a  criminal  offense  for  any 
transportation  company  to  bring  sheep  into 
the  state  unless  the  person  in  charge  of  such 
sheep  have  a  proper  certificate  from  a  deputy 
sheep  inspector.  Under  the  provisions  of  said 
acts,  sheep  cannot  be  shipped  from  Washing- 
ton or  Oregon,  or  from  any  other  state,  over 
the  transportation  lines  in  this  state,  without 
first  unloading  such  sheep,  and  having  the 
proper  deputy  sheep  inspector  inspect  and  dip 
them.  To  iflustrate:  Supposing  a  train  load 
of  sheep  are  being  shipped  from  Oregon  to 
Chicago  over  the  Oregon  Short  Line  Railroad, 
if  said  acts  be  valid  the  train  must  be  stopped 
near  the  state  line  of  Idaho,  the  sheep  inspected, 
and,  if  healthy,  dipped  by  a  deputy  sheep  in- 
spector once,  and,  if  not  free  from  disease, 
dipped  twice.  Thereafter,  a  proper  certificate 
being  given  to  the  shipper  of  said  sheep,  the 
train  may  then  proceed.  Aeain,  to  illustrate: 
Supposing  that  Wyoming,  J^ebraska,  Iowa, 
and  Illinois  had  sheep  inspector  laws  similar  to 
those  of  Idaho,  such  sheep  would  have  to  be 
inspected  and  dipped  before  entering  Wyom- 
ing, and  again  before  entering  Nebraska,  and 
again  before  entering  Iowa,  and  again  before 
entering  Illinois.  It  certainly  does  not  require 
any  argument  to  show  that  such  acts  would 
most  seriously  harass  and  burden  interstate 
commerce,  so  far  as  the  great  sheep  industry 
in  the  west  is  concerned.  The  statement  of 
the  proposition  is  sufficient  to  show  to  one  fa- 
miliar with  the  matter  that  it  would  not  only 
take  days,  but  weeks,  to  get  a  train  load  of  sheep 
which  were  free  from  disease  from  the  state  of 
Oregon  to  market  in  the  city  of  Chicago,  and 
at  an  expense  which  even  the  present  pros- 
perous condition  of  the  sheep  industry  could 
not  long  withstand.  And,  aeain,  said  §  4 
prohibits  the  bringing  of  sound  healthy  sheep 
into  the  state,  at  any  season  of  the  year,  unless 
they  be  first  inspected  and  dipped;  and  Uie 
provisions  of  said  |  6  recognize  the  fact 
that  it  is  absolutely  impracticable,  and  very 
dan^rous  to  the  lives  of  the  sheep,  to  dip  them 
during  cold  weather,  or  during  the  winter 
months.  By  requiring  all  sheep  to  be  dipped 
before  they  can  be  brought  into  the  state,  a 
prohfbition  is  thus  set  on  bringing  any  sheep 
into  the  state  during  the  winter  months.  The 
act  thus  unjustly  discriminates  against  outside 
sheep,  for  it  provides  that  sound  sheep  within 
the  state  need  not  be  dipped,  and  diseased 
sheep  need  only  be  quarantined  and  *'spot  or 
hand  dressed,"  while  sound  outside  sheep  can 
only  be  brought  within  the  state  after  first 
being  dipped,  and  diseased  outside  sheep  must 
be  dipped  twice  before  they  can  be  brought 
within  the  state.  An  unjust  discrimination  is 
made  against  bands  of  ewes  that  are  out  of  the 
state,  whose  owners  desire  to  brins  them  into 
the  state.  Said  act  does  not  require  the  dip- 
ping of  the  ewes  that  are  in  the  state  between 
the  15th  day  of  March  and  the  15th  day  of 
May  following,  but  it  requires  all  ewes  that 
are  brought  into  the  state  between  those  dates 
to  be  dipped  once  if  sound  and  healthy,  and 
twice  if  infected  with  contagious  disease.  The 
danger  of  loss  being  so  great,  in  dipping  ewes 
between  said  dates  said  act  is  a  virtual  prohi- 
bition on  bringing  bands  of  ewes  into  this  state 
between  the  dates  specified  therein.  Said  act 
admits  that  sound  sheep,  by  inspection,  may 
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be  distinguished  from  infected  ones;  that  the 
inspector  can  easily  determine  whether  a  band 
of  sheep  is  sound  or  not.  It  is  admitted  that 
the  disease  known  as  "scab"  breaks  out  in 
open  sores  within  ten  days  after  exposure.  It 
is  also  conceded  that  said  disease  is  as  prevalent 
in  Idaho  as  it  is  in  the  surrounding  states,  and 
that  Idaho  sheep  are  the  same  as  those  of  other 
-states,  and  that  scab  is  as  prevalent  and  natural 
among  sheep  in  Idaho  as  it  is  among  the  sheep 
of  our  neighboring  states.  In  other  words, 
the  sheep  of  our  neighboring  states  are  no 
more  the  natural  habitat  for  scab,  or  other  in- 
*fectiou8  diseases  to  which  sheep  are  subject, 
than  are  Idaho  sheep.  Those  fscts  distinguish 
the  case  at  bar  from  those  cases  in  which  the 
constitutionality  of  laws  aiming  to  protect  the 
cattle  of  certain  states  from  the  ravages  of 
the  disease  commonly  known  as  **Texas 
fever"  is  involved,  it  is  recognized  that 
Texas  cattle  are  the  natural  habitat  for  said 
disease,  and  if  they  are  excluded  from  a  state, 
as  well  as  cattle  that  have  come  in  contact  with 
'them,  the  disease  is  wholly  prevented.  It  is 
thus  shown  that  that  class  of  cases  is  distin- 
guishable from  the  case  at  bar.  The  enact- 
ment of  a  similar  statute  to  the  one  under 
consideration,  by  the  states  of  Wyoming,  Ne- 


braska, Iowa,  and  Illinois,  would  result  in 
closing  the  markets  of  Kansas  City,  Omaha, 
and  Chicago  to  the  sheep  growers  of  our  state. 
The  burden  placed  upon  the  shipper  or  driver 
of  sheep  would  be  very  great,  if,  upon  arriving 
at  a  state  line,  he  must  notify  a  sheep  inspector, 
and,  in  case  such  inspector  pronounce  the 
sheep  sound  and  healthy,  they  must  be  dipped 
once  before  entering  such  state.  Under  the 
^ise  of  inspection  and  quarantine,  said  sec- 
tions place  unnecessary  burdens  and  restric- 
tions upon  bringing  sheep  into  this  state  for 
any  purpose  whatever,  or  transporting  them 
through  the  state  to  the  markets  of  the  east, 
and  make  unnecessary  and  prejudicial  dis- 
criminations against  sheep  whose  owners  may 
desire  to  bring  them  into  the  state;  and  they 
are  repugnant  to  the  provisions  of  the  Federal 
Constitution. 

Said  sections  are  void  for  that  reason,  and 
the  judgment  of  the  Lower  Court  must  be  re- 
versed,  and  it  is  so  ordered:  The  case  is  re- 
manded, with  instructions  to  the  court  below 
to  set  aside  said  judgment,  and  to  discharge 
the  appellant  and  dismiss  said  action.  Costs 
of  this  appeal  are  awarded  to  the  appellant. 

Hnston  and  <^arleB»  JJ.,  concur. 
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SANITARY     DISTRICT   OF   CHICAGO, 
Appt., 

John  A.  COOK. 
(109  111.  184.) 

1.  Partiea  eaa  raise  by  exceptions  aay 
qnestions  of  Utw  for  decision  as  read- 
ily as  by  submitting  propositions  to  be  held  as 
law,  under  Rev.  Stat  1898,  chap.  117,  §  1,  providing 
that  referees  shall  have  authority  to  take  tes- 
timony and  report  the  same  in  writing  together 
with  their  conclusions  of  law  and  fact,  and  that 
either  party  may  except  to  such  report. 

"S.  Trade  fixtures  erected  by  a  tenant 
upon  the  leased  preftilses  during  the  term 
of  the  original  lease  cannot  be  removed  after  the 

I  expiration  of  the  term  of  a  new  lease  which  con- 
tained no  reservation  of  any  right  or  claim  of  the 
tenant  to  the  fixtures,  and  does  not  recognize  his 
right  to  remove  them. 

:3.  A  covenant  in  a  new  lease  that  the 
tenant  will  keep  the  premises  in .  gfood 
repair  and  deliver  them  up  in  as  good  condition 
as  they  were  wU^n  entered  upon  prevents  the 
removal,  at  the  close  of  the  new  term,  of  trade 
fixtures  placed  on  the  premises  by  the  tenant 
during  the  original  term,  where  the  new  lease 
contains  no  reservation  or  recognition  of  such 
righuevenlf  the  right  of  removal  would  not  be 
lost  in  the  absence  of  such  a  covenant. 


(November  8, 1897.) 


NOTS.~As  to  fixtures  on  leased  premises,  see  also 
«€oUamore  v.  Gillis  (Bfass.)  5  L.  R.  A.  IfiO,  and  note. 

As  to  mortgages  on  buildings  upon  leased  prem- 
ises, see  Fletcher  v.  Kelly  (Iowa)  21  L.  B.  A.  847* 
-and  note. 
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APPEAL  by  complainant  fronoi  a  judgment 
of  the  Appellate  Court.  First  District, 
which  reversed  a  judgment  of  the  Circuit 
Court  for  Cook  County  disallowing  compen- 
sation for  certain  buildings  on  property  which 
complainant  had  undertasen  to  obtain  by  con- 
demnation proceedings.    Afflrmed, 

Statement  by  Carter,  J. : 
In  September,  1892,  the  sanitary  district  of 
Chicago  filed  its  petition  in  the  circuit  court  of 
Cook  county  to  condemn,  for  its  right  of  way, 
among  others,  a  number  of  tracts  of  land  be- 
longing to  Thomas  and  Seth  Piper  and  others 
and  also  two  tracts,  known  in  the  case  as  Nos. 
68  and  70,  belonging  to  John  A.  Cook,  on 
which  there  were  certain  buildings  and  other 
improvements.  The  sanitary  district  settled 
with  the  Pipers,  while  the  suit  was  pending, 
for  their  interest  in  the  land,  and  the  verdict 
of  the  jury  was  subsequently  rendered  in  tiie 
cause,  awarding  to  the  owner  of  tracts  68  and 
70,  who  was  John  A.  Cook,  the  appellee,  the 
sum  of  $48,845,  and  finding  that  the  value  of 
the  buildings,  fences,  and  other  improvements 
situated  upon  the  tract  70  was  $1,575.60.  This 
last  amount  is  the  amount  in  controversy  here, 
the  money  having  been  deposited  in  the  Globe 
National  Bank  pending  the  determination  of 
its  ownership.  In  October,  1893,  Cook  served 
a  notice  on  the  district  that  be  would,  on  a 
certain  day,  ask  for  an  order  requiring  the 
money  to  be  paid  to  him,  claiming  that  he  was 
the  only  person  entitled  to  it.  By  agreement 
of  the  parties,  made  in  open  court,  the  cause 
was  referred  to  Thomas  Taylor,  Jr.,  to  take 
proof,  and  report  to  the  court  his  conclusions 
24 


870 


Illinois  Suprbmb  Goubt. 


Not;^ 


of  law  and  fact.  It  was  afterwards  stipulated 
by  the  parties  that  all  irregalarities  in  the  order 
01  reference,  taking  testimony,  making  objec- 
tions to  the  report,  and  filing  exceptions  there- 
to, be  waived;  and  it  was  agreed  that  the  same 
should  have  the  full  force  and  effect  of  a  ref- 
erence by  agreement,  pursuant  to  chapter  117 
of  the  Revised  Statutes  of  1898,  providing  for 
the  appointment  of  referees  in  common-law 
cases.  It  was  also  stipulated  that  the  improve- 
ments consisted  of  a  large  stable  and  hay  bam, 
dwelling,  corn  crib,  cow  house,  some  fences, 
well,  pump,  and  drinking  trough. 

The  evidence  before  the  referee  disclosed  that 
the  improvements  were  put  on  the  land  several 
years  prior  to  1888  by  the  Pipers;  that  the  bam 
was  constructed  of  eighty  telegraph  poles  set 
in  the  ground,  to  which  the  rest  of  the  lumber 
was  attached;  and  that  the  stable  was  largely 
made  of  scantlings  set  in  the  ground;  and  that 
it  would  be  impossible  to  move  the  buildings 
without  tearing  them  to  pieces.  It  seems  that 
the  Pipers  had  either  a  five  or  ten  year  lease, 
during  which  time  they  put  on  these  improve- 
ments. Neither  this  lease  nor  its  contents 
was  given  in  evidence.  After  the  lease  had  ex- 
expired,  and  in  1883,  a  new  lease  was  made  be- 
tween the  same  parties,  for  a  period  of  five 
years,  which  was  afterwards  extended  from 
time  to  time  until  the  sanitary  district  took 
possession  by  virtue  of  the  condemnation  pro- 
ceedings. This  lease  did  not  reserve  to  the 
tenant  the  Improvements,  but  it  contained  the 
following:  "And,  as  additional  rents,  said 
Piper  covenants  and  agrees  at  his  own  expense 
to  keep  in  good  repair  the  fences  upon  said 
demised  premises.  .  .  .  And  the  said  parly 
of  the  second  part  further  covenants  with  said 
party  of  the  first  part  that  the  said  party  of  the 
second  part  has  received  said  demised  premises 
in  good  order  and  condition,  and  that  at  the 
expiration  of  the  time  in  this  lease  mentioned, 
or  sooner  determination  thereof  by  forfeiture, 
he  will  vield  up  the  said  premises  to  said  party 
of  the  first  part  io  as  good  condition  as  when 
.  the  same  was  entered  upon  by  said  party  of  the 
second  part,  loss  by  fire  or  inevitable  accident 
or  ordinary  wear  excepted,  and  also  will  keep 
the  said  premises  in  good  repair  during  this 
lease  at  his  own  expense."  The  testimony 
further  showed  that,  during  the  time  negotia 
tions  were  pending  between  the  district  and 
the  Pipers  and  Cook  in  regard  to  acquiring 
their  interests  io  the  premises,  the  attorney  for 
the  Pipers  disclaimed  their  ownership  of  the 
improvements;  that  the  attorney  for  Cook  at 
first  claimed  that  his  client  did  not  own  them, 
but,  after  seeing  the  lease,  he  informed  the 
district  that  he  aid  claim  them;  that  a  dispute 
at  the  trial  of  the  cause  as  to  their  ownership, 
and  before  a  settlement  was  reached  with  the 
Pipers,  led  the  jury  to  make  a  separate  finding 
as  to  the  value  of  the  improvements.  The 
district  made  a  settlement  with  the  Pipers,  and 
took  a  warranty  deed  for  the  tracts  belonging 
to  them,  and  also  a  quitclaim  for  certain  tax 
titles  held  by  them,  including  in  said  quitclaim 
all  their  interest  in  any  building  situated  on 
the  land  of  John  A.  Cook,  and  in  the  lease- 
hold of  the  same  land.  This  clause  was  put 
in  the  deed  at  the  request  of  the  attorney 
for  the  district,  the  attorney  for  the  Pipers  at 
the  same  time  disclaiming  that  they  had  any 
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rights  in  the  improvements.  He  testified  post* 
tively  that  nothing  was  allowed  in  the  settle- 
ment for  these  improvements.  The  district 
claims  the  money  by  virtue  of  the  settlement 
with  the  Pipers  and  the  quitclaim  deed  to  these 
improvements.  The  referee  made  his  report, 
finding  that  the  buildings  and  improvements 
were  attached  to  the  freehold,  and  erected 
with  the  intention  of  becoming  fixtures;  that, 
bjr  reason  of  the  tenant  accepting  a  new  lease 
without  reserving  any  right  to  remove  them, 
they  had  become  a  part  of  the  real  estate; 
that  there  was  no  estoppel  against  Cook  by 
reason  of  the  admissions  of  his  attomey,  the 
same  having  been  retracted  and  corrected  be- 
fore the  final  settlement  was  made  with  the 
Pipers:  that,  at  the  time  of  making  such  set- 
tlement, the  district  knew  of  Cook's  claim  of 
ownership,  and  that  their  value  was  not  in- 
cluded in  the  settlement  with  the  Pipers;  and 
that  Cook  was  entitled  to  the  money.  Ail  of 
the  findings  of  the  referee,  as  well  as  his  rec- 
ommendatk>ns,  were  objected  and  excepted 
to.  The  referee's  recommendations  were  over- 
ruled, and  judgment  for  the  amount  in  con- 
troversy was  entered  in  favor  of  the  district. 
From  this  judgment.  Cook  appealed  to  the 
appellate  court  for  the  first  district,  and  that 
court  reversed  the  judgment,  and  remanded 
the  cause,  with  instructions,  the  effect  of  which 
was  to  direct  the  circuit  court  to  find  that 
Cook  was  entitled  to  the  money,  and  to  enter 
judgment  therefor  in  his  favor.  The  sanitary 
district  then  took  this  appeal  to  this  court. 

Messrs.  F.  W.  C.  Hayea  and  Seymour' 
Jonea  for  appellant. 

Mr.  Arthur  B.  Wellaf  for  appellee: 

Improvements  of  a  permanent  character 
erected  on  land,  designed  for  its  better  enjoy- 
ment, are  deemed  a  part  of  the  land. 

Dooleyy.  Crist,  25  III  551. 

This  rule  is  relaxed  in  the  case  of  improve- 
ments erected  by  a  tenant  during  his  term  for 
use  in  his  business,  and  which  are  so  annexed 
that  they  can  be  removed  without  injury  t9> 
the  land. 

Taylor,  Land.  &  T.  8th  ed.  §  549. 

The  removal  of  these  improvements  would 
not  leave  the  premises  in  as  ^pod  condition  as 
they  were  prior  to  their  erection. 

U/iase  V.  Aew  York  Insulated  Wire  Co.  67 
m.  App.  205, 

A  tenant  can  remove  trade  fixtures  erected 
by  him  during  bis  term  provided  he  removes 
them  before  the  expiration  of  his  term,  or,  in 
case  he  is  allowed  to  remain  in  possession  after 
the  expiration  of  the  term,  without  any  new 
lease  being  executed,  or  the  old  lease  is  re- 
newed, his  right  continues  as  long  as  under 
such  circumstances  he  retain^  the  possession. 

Mason  v.  Fenn,  18  111.  625. 

But  if  he  accepts  a  new  lease  without  reserv- 
ing the  right  to  so  remove  his  trade  fixtures 
he  is  held  to  have  abandoned  that  right. 

Leman  v.  Best,  80  111.  App.  828;  CTiase  v.' 
New  York  InsulaUd  Wire  Co,  57  IQ,  App.  205; 
Lougram  v.  Ross,  45  N.  Y.  792.  6  Am.  Rep, 
178;  Watriss  v.  First  Nat.  Bank,  124  Mass. 
571, 26  Am.  Rep.  649;  Hedderich  v.  Smith,  103 
Ind.  208,  58  Am.  Rep.  509;  Marks  v.  Ryan, 
63  Cal.  107;  Talbot  v.  Cruger,  81  Hun.  504;. 
Carlin  v.  Bitter,  68  Md.  478;  Wright  v.  Ifae- 
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donneU  (Tex.  Civ.  App.)  27  8.  W.  1024;  Mwes 
v.  Matoe,  2  Smith,  Lead.  Cas.  8th  Am.  ed.  214; 
Taylor.  Land.  &  T.  8th  ed.  §  552;  Ewell,  Fix- 
tures, ed.  1876,  pp.  112  et  seq. 

In  order  to  create  an  estoppel  in  pais  the  fol- 
lowing elements  must  be  present: 

1.  There  must  have  been  a  representation 
concerning  material  facts. 

2.  The  representation  must  have  been  made 
with  a  knowledge  of  the  facts. 

8.  The  party  to  whom  it  was  made  must 
have  been  ignorant  of  the  truth  of  the  matter. 

4.  It  must  have  been  made  with  the  inten- 
tion it  would  be  acted  upon. 

5.  And  it  must  have  been  acted  upon. 
People  V.   Broton,  67  111.  436:  Winshw  v. 

Cooper,  104  III.  239;  Knapp  v.  Jones,  148  El. 
882. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

As  the  appellate  court  made  no  finding  of 
facts  in  its  judgment  of  reversal,  we  must  as- 
sume that  it  found  the  facts  to  be  as  found  by 
the  circuit  court.  Appellant  here  contends 
that,  as  no  propositions  to  be  held  as  law  in  the 
decision  of  the  case  were  submitted  to  the  trial 
court,  no  questions  of  law  are  presented  here, 
and,  as  all  questions  of  fact  have  been  finally 
settled,  nothing  can  be  done  by  this  court  but 
to  affirm  the  judgment.  We  are  of  the  opin- 
ion that  the  report  of  the  referee  of  his  conclu- 
sions of  law  and  fact  under  the  statute,  and  the 
objections  and  exceptions  to  that  report,  raised 
for  decision  all  such  questions  of  law  as  fully 
as  could  have  been  raised  by  propositions  of 
law  had  they  been  presented.  Th^  statute 
(Rev.  Stat.  1898,  chap.  117,  §  1)  provides  that 
the  referees  "shall  have  authority  to  take  testi- 
monv  in  such  cause,  and  report  the  same  in 
writing,  together  with  their  conclusions  of  law 
and  fact,  to  the  court,"  and  that  either  party 
may  except  to  such  report.  Appellant  itself 
fileH  eight  exceptions  to  the  report,  raising 
questions  of  law  which  were  sustained  by  the 
court  in  overruling  the  recommendations  of  the 
referee,  and  rendering  judgment  for  the  dis- 
trict. Under  this  statute,  parties  can  raise  by 
exceptions  any  question  of  law  for  decision  as 
readily  as  by  submitting  propositions  to  be  held 
as  law.  There  was  but  little  dispute  as  to  the 
evidence. 

The  only  questions  of  law  raised  relate — 
First,  to  the  efiPect  of  the  subseouent  leases  of 
Cook  to  the  Pipers  of  the  premises  containing 
the  buildings,  etc.,  after  the  expiration  of  the 
lease  under  which  such  buildings  were  erected 
by  the  Pipers:  and,  second,  to  the  question 
whether  or  not  Cook  was  estopped  from  claim- 
ing these  improvements  by  the  declarations  of 
his  attorney  disclaiming  bis  ownership.  Con- 
ceding that' it  is  settled  by  the  evidence  that  the 
Pipers  erected  the  buildings,  etc. ,  on  the  leased 
premises  while  holding  under  a  former  lease, 
as  agricultural  or  trade  fixtures,  and  had  the 
lawful  right  to  remove  and  retain  them  while 
holding  under  such  former  lease,  the  question 
remains  whether  such  right  was  not  lost  by  the 
expiration  of  such  lease  without  such  removal, 
and  the  taking  of  the  subsequent  leases  in  evi- 
dence which  contained  no  reservation  of  such 
right,  but,  on  the  contrary,  contained  the  cov- 
enants before  set  out,  binding  the  lessees  to. 
89L.  JR.  A. 


keep  up  the  fences,  to  keep  the  premises  in 
good  repair,  and  to  deliver  up  the  same  in  as 
good  condition  as  they  were  when  entered 
upon.  The  record  does  not  show  the  contents 
of  the  original  lease. 

We  have  been  cited  to  no  case,  and  know  of 
none,  in  which  the  precise  question  here  pre- 
sented has  been  considered  by  this  court.  In 
Mason  v.  Fenn,  18  111.  525,  it  was  said  (p.  520): 
*'A8  between  landlord  and  tenant,  improve- 
ments put  on  the  demised  premises  by  the  lat- 
ter, for  purposes  of  trade  or  manufacture,  and 
which  can  be  detached  without  material  injury 
to  the  estate,  may  be  removed  by  him  before 
he  quits  the  possession."  As  to  this  proposi- 
tion there  can  be  no  doubt.  But  the  great 
weight  of  authority  seems  to  be  that  where,  at 
the  expiration  of  a  lease  during  which  trade 
fixtures  have  been  erected  on  the  premises  by 
the  tenant,  a  new  lease  is  taken  of  the  same 
premises,  containing  no  reservation  of  anv 
right  or  claim  of  the  tenant  to  the  fixtures  still 
remaining  on  the  premises,  and  without  recog- 
nizing the  right  of  the  tenant  to  remove  them, 
such  fixtures,  erected  under  the  former  lease, 
cannot  be  removed  by  the  tenant  during  or  at 
the  end  of  the  new  lease,  notwithstanding  his 
actual  possession  of  the  premises  has  been  con- 
tinuous. FUzherberi  v.  Shaw,  1  H.  Bl.  258; 
Heap  V.  Bartm,  12  C.  B.  274;  Tfiresfter  v.  East 
London  Waterworks  Co,  2  Barn.  &  C.  608; 
Sharp  V.  MiUigan,  28  Beav.  419;  Merritt  v. 
Judd,  14  Cal.  59;  Loughran  v.  Boss,  45  N.  Y. 
792,  6  Am.  Rep.  178;  Watriss  v.  First  Nat, 
Bank,  124  Mass.  571,  26  Am.  Rep.  694;  Carlin 
V.  Bitter,  68  Md.  478;  Hedderich  v.  Smith,  108 
Ind.  208,  58  Am.  Rep.  509;  Marks  y.  Byan,  68 
Cal.  107;  Taylor,  Land.  &  T.  §  552;  Ewell, 
Fixtures,  174,  175;  Tyler,  Fixtures.  487-439; 
Wood,  Land.  &  T.  §  582.  The  reason  given 
is  "because  the  fixtures  set  up  on  the  premises 
at  the  time  of  the  lease  are  part  of  the  thing 
demised,  and  the  tenant,  by  accepting  a  lease 
of  the  kind  without  reserving  his  right  to  the 
fixtures,  has  acknowledged  the  right  of  his 
landlord  to  them,  which  he  is  afterwards  es- 
topped from  denying." 

The  only  cases  contra  are  ^er¥  v.  Kingsbury, 
89  Mich.  150,  83  Am.  Rep.  862,  and  Second  Nat. 
Bank  v.  0.  E,  Mt^rriU  Co,  69  Wis.  501.  In 
Kerr  v.  Kingsbury,  89  Mich.  150, 88  Am.  Rep. 
862,  leases  bad  been  executed  for  a  certain 
term,  all  expiring  on  the  same  date,  in  which 
leases  there  was  a  provision  allowing  the 
lessees  time  for  the  removal  of  the  buildings 
they  might  erect.  Afterwards,  the  lessor  hav- 
ing sold  his  real  estate  to  another,  a  new  lease 
was  taken  from  the  vendee,  to  expire  at  the 
same  time  as  the  former  leases;  and  no  reason 
appeared  for  doing  so,  unless  it  was  to  obtain 
some  lots  not  included  in  the  old  leases.  Judge 
Cooley,  after  stating  the  rule  that  the  tenant 
must  remove  trade  fixtures  during  the  term,  or 
while  he  still  has  a  right  to  regard  himself  as 
occupying  in  the  character  of  tenant,  before 
surrendering  possession,  in  delivering  the  opin- 
ion of  the  court,  said:  "But  why  the  right 
should  be  lost  when  the  tenant,  instead  of  sur- 
rendering possession,  takes  a  renewal  of  his 
lease,  is  not  very  apparent.  There  is  certainly 
no  reason  of  public  policy'  to  sustain  such  a 
doctrine;  on  the  contrary,  the  reasons  which 
saved  to  the  tenant  his  right  to  the  fixtures  in 
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tbe  first  place  are  equally  influential  to  save  to 
bim  on  a  renewal  wnat  was  unquestionably  bis 
before.  Wbat  could  possibly  be  more  absurd 
than  a  rule  of  law  which  should  in  effect  say  to 
the  tenant  who  is  about  to  obtain  a  renewal: 
*If  you  will  be  at  the  expense  and  trouble  and 
incur  the  loss  of  removing  your  erections  dur- 
ing the  term,  and  of  afterwards  bringing  them 
back  again,  they  shall  be  yours;  otherwise, 
you  will  be  deemed  to  abandon  them  to  your 
landlord.'  "  He  then  cited  Merritt  v.  Judd,  14 
Cal.  59,  and  proceeded  to  review  the  authori- 
ties therein  cited,  to  show  that  the^  do  not 
bear  out  the  decision  of  the  California  court. 
However,  the  case  of  Thresher  v.  East  London 
Waterworks  Co.  2  Bam.  &  C.  608,  which  he 
distinguishes,  is  directly  in  point  in  the  case  at 
bar.  This  case,  he  said,  "was  decided  upon 
the  construction  of  a  covenant  contained  in  the 
new  lease,  by  which  the  tenant  undertook  to 
repair  the  erections  and  buildings,  and  at  the 
end  of  the  term  the  premises  so  repaired,  etc., 
to  leave  and  yield  up,  etc."  In  commenting 
on  Loughran  v.  Ross,  45  N.  T.  792, 6  Am.  Rep 
178,  he  used  the  following  language:  ''The 
case  of  Loughran  v.  Boss,  45  N.  T.  792,  6  Am. 
Rep.  173,  is  in  accord  with  the  case  in  Califor- 
nia. In  that  case,  Mr.  Justice  Allen,  speaking 
for  the  majority  of  the  court,  says:  'In  reason 
and  principle,  the  acceptance  of  a  lease  of  the 
premises,  including  the  buildings,  without  any 
reservation  of  right,  or  mention  of  any  claim 
to  the  buildings  and  fixtures,  and  occupation 
under  the  new  letting,  are  equivalent  to  a  sur- 
render of  the  possession  to  the  landlord  at  the 
expiration  of  the  first  term.  The  tenant  is  in 
under  a  new  tenancy,  and  not  under  tbe  old; 
and  the  rights  which  existed  under  the  former 
tenancy,  and  which  were  not  claimed  or  exer- 
cised, are  abandoned  as  effectually  as  if  the 
tenant  had  actually  removed  from  the  prem- 
ises, and  after  an  interval  of  time,  shorter  or 
longer,  had  taken  another  lease,  and  returned 
to  the  premises.'  This  is  perfectly  true  if  the 
second  lease  includes  the  buildings;  but,  unless 
it  does  so  in  terms  or  by  necessary  implication, 
it  is  begging  the  whole  question  to  assume  that 
the  lease  included  the  buildings  as  a  part  of  the 
realty.  In  our  opinion,  it  ought  not  to  be  held 
to  include  them,  unless  from  the  lease  itself  an 
understanding  to  that  effect  is  plainly  infer- 
able." 

Tbe  supreme  court  of  Wisconsin,  in  the  case 
of  Second  Nat,  Bank  v.  0.  E,  Merrill  Co,  69 
Wis.  501,  cited  Kerr  v.  Kingsbury,  89  Mich. 
150, 88  Am.  Rep.  362,  with  approval.  Still,  in 
the  opinion  it  was  said:  "For  tbe  reason  that 
the  great  preponderance  of  the  evidence  in  this 
case  clearlv  shows  that  it  was  understood  that 
the  tenant  s  right  to  his  fixtures  and  machinery 
should  remain  in  him  notwithstanding  the  ac- 
ceptance of  a  new  lease,  and  because  there  is 
nothing  in  the  terms  of  the  new  lease  which 
must  necessarily  be  construed  as  a  letting  by 
the  landlord  to  the  tenant  of  such  fixtures  and 
machinery,  and  an  acceptance  by  the  tenant  of 
a  lease  of  the  same,  with  a  covenant  to  return 
them  to  the  landlord  at  the  end  of  the  lease,  we 
think  the  right  of  the  tenant  to  remove  the 
trade  fixtures  and  machinery  placed  upon  said 
premises  bv  him  has  not  been  lost;  that  such 
fixtures  and  machinery  are  still  owned  by  him 
and  that  he  has  the  right  to  remove  the  same." 
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In  another  part  of  the  Opinion  the  court  said: 
''If  he  [the  tenant]  accepts  the  lease  which  in 
express  terms  recognizes  the  right  of  the  land- 
lord to  the  fixtures,  and  he  agrees  to  pajr  rent 
for  their  use  thereafter,  and  keep  them  in  re- 
pair, and  surrender  their  possession  at  the  end 
of  the  new  term,  a  strong  case  would  be  made 
out  in  favor  of  a  surrender  of  the  fixtures  to 
the  landlord  by  the  acceptance  of  such  new 
lease;  and  It  would  require  very  clear  evidence 
that,  notwithstanding  the  acceptance  of  such 
new  lease,  there  was  an  agreement  that  the  title 
to  the  fixtures  should  remain  in  the  tenant.  If 
it  should  be  admitted  that  the  general  words  of 
description  in  the  new  lease  would  under  ordi- 
nary circumstances  be  a  lease  of  the  fixtures  aa 
well  as  of  the  land  and  building,  still  the  lease 
only  raises  a  presumption  that  it  was  intended 
to  cover  the  fixtures,  and  it  is  open  to  proof 
whether  it  was  in  fact  intended  to  cover  sudi 
fixtures,  or  whether  they  were  intended  by  both 
parties  to  be  excepted  therefrom." 

In  Carlin  v.  BUter,  68  Md.  478,  the  doctrine 
of  Kerr  v.  Kingsbury,  89  Mich.  150,  88  Am. 
Rep.  862,  as  stated  in  the  opinion  of  Judge 
Cooley,  is  disapproved  in  the  following  lan- 
guage: "We  cannot  go  along  with  him  in  bia 
reasoning.  We  are  not  able  to  discover  any- 
thing 'absurd'  in  the  rule  laid  down  by  the 
other  authorities.  .  .  .  If  it  was  the  inten- 
tion of  the  parties  in  this  or  any  other  similar 
case,  that  the  right  to  remove  fixtures  should 
continue,  nothing  was  easier  than  to  insert  in 
the  lease  a  clause  to  that  effect,  and  it  seems  to 
us  reasonable  to  infer  from  the  absence  of  such 
a  clau$<e  that  it  was  their  intention  that  this 
right  should  no  longer  continue.  .  .  .  We 
neither  know  of,  nor  can  we  recognize,  any 
'public  policy'  which  ought  to  induce  the 
courts  to  place  a  different  construction  or  give 
a  different  effect  to  a  lease  between  landlord 
and  tenant  from  that  given  to  other  contracts 
between  other  i^arties,  or  to  set  aside  a  well- 
settled  rule  or  principle  of  law,  in  order  to  pro- 
mote tbe  interests  of  either  party  thereto."  In 
this  case  the  terms  of  the  lease  were:  "Tbe 
premises  known  as  the  'City  Hotel,'  ...  to- 
gether with  all  the  rights,  appurtenances,  and 
privileges  thereunto  l^longing  or  in  any  wise 
appertaining;"  and  the  court  said,  in  constru- 
ing the  same:  ' '  We  take  it  then  to  be  clear  that 
the  descriptive  terms  in  this  lease  are  sufl3cient 
to  convey  to  the  lessee  the  fixtures  in  dispute 
if  they  had  been  previously  placed  upon  the 
premises  by  the  landlord,  or  had  been  left 
there  by  a  previous  outgoing  tenant.  There  is, 
it  is  true,  no  express  covenant  on  the  part  of 
the  lessee  to  keep  tbe  premises  in  repair,  and 
restore  them  in  good  condition." 

The  Texas  court  of  civil  appeals,  in  Wright 
V.  MacDonnell,  27  8.  W.  1024,  quotes  the  gen- 
eral rule,  and  says  that  Carlin  v.  Bitter,  68 
Md.  478,  answers  and  completely  overthrows 
Judge  Cooley's  position.  But  the  supreme 
court  of  Texas,  on  appeal,  in  the  same  case  (98 
Tex.  140),  while  conceding  the  rule  as  estab- 
lished by  the  weight  of  authority,  inclines  to 
the  Cooley  theory,  and  says:  "The  opinion  of 
Judge  Cooley  in  the  former  ease  is  an  able 
presentation  of  that  (side  of  the  controversy, 
and  is  very  difficult  to  answer.  But  as  we 
view  the  case  before  us,  it  is  not  necessary  for 
us  to  determine  the  naked  question.    The  rale 
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ecognized  by  the  majority  of  the  courts  is 
neither  infleidble  nor  arbitrary.  It  must  yield 
to  the  iDtentioD  of  the  parties  to  the  lease,  as 
deduced  from  the  laDgua|^  employed,  when 
viewed  in  the  light  of  the  circumstances  attend- 
ing the  transaction." 

In  Marks  v.  I^an,  68  Cal.  107.  the  case  of 
Kerr  y.  Kingsbury,  89  Mich.  150,  88  Am.  Rep. 
862,  is  cited;  but  the  court  after  citing  Wairin 
V.  First  Nat  Bank,  124  Mass.  571.  26  Am.  Rep. 
694;  lAmghran  v.  Boss,  45  N.  Y.  792,  6  Am. 
Rep.  178.  and  Ewell,  Fixtures,  174,  followed 
the  weight  of  authority,  and  adhered  to  the 
doctrine  of  its  former  decisions,  as  laid  down 
in  Merritt  y.  Judd,  14  Cal.  60,  and  Jvngerman 
y.  Batse,  19  Cal.  855. 

We  see  no  reason  for  departing  from  the 
general  common-law  rule,  and  must  hold  that 
the  Pipers  lost  their  ri^ht  to  the  improvements 
by  acceptiog  the  new  leases,  and  that  they  did 
not  pass  to  the  sanitary  district  by  the  quit- 
claim deed.  Besides,  the  covenants  in  the  new 
leases  would  seem  to  put  the  question  in  this 
case  beyond  the  realm  of  reasonable  contro- 
versy. Even  if  it  be  conceded  that  the  attor- 
ney of  Cook  had  authority  to  bind  him  by  the 
representations  or  admissions  made  to  the  at- 
torney of  the  district  that  Cook  had  no  claim 
to  the  improvements,  still,  as  the  statement 
was  corrected  and  withdrawn  before  the  appel- 
lant had  acted  upon  it  to  its  prejudice,  and.  by 
the  later  action  of  both  parties  on  the  trial  in 
the  condemnation  proceedings,  the  ownership 
of  the  improvements  was  treated  as  a  disputed 
question,  to  be  left  for  future  determination, 
we  see  no  grounds  from  which  an  estoppel 
against  Cook  could  arise. 

Ttie  judgment  of  the  Appellate  Court  is 
affirmed, 

PEOPLE  of   the  State  of  Illinois,    ex   rel, 
William  W.  McILHANY,  Appt,, 

CHICAGO     LIVE-STOCK    EXCHANGE. 
(170111.666.) 

1.   Ellbrta  to  prevent  competition,  and  to 

restrict  Individual  effort  and  freedom  of  action, 
in  trade  and  commerce,  are  restrictions  hostile  to 
tbe  public  welfare,  not  consonant  with  the  spirit 
of  our  institutions,  and  in  violation  of  law. 

8.  A  by-law  of  a  llTe*stock7eacelianfl^ 
limiting  the  number  of  flolldtom  that 
any  member  shall  employ,  with  a  provision  for 
its  enforcement  by  fine,  suspension,  or  expulsion 
from  membership,  i^  an  unlawful  restriction  on 
freedom  of  trade  and  business. 

8.  An  act  of  a  corporation  tendings  to 
produce  iujnry  to  the  public  by  affecting  tbe 
welfare  of  the  people  is  an  abuse  of  its  corporate 
franchise,  for  which  the  charter  of  the  company 
may  be  forfeited  by  an  information  in  the  na- 
ture of  quo  warranto. 

(December  23B,  1807.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Cook  County  in  favor  of 


NOTB.— As  to  the  ouster  of  a  corporation  from 
its  franchise  for  attempting  to  create  an   illegal 
monopoly,  see  also  Ford  v.  Chicago  Milk  Shippers* 
Aflso.  (I11.)27L.K.A«288. 
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defendant  in  a  quo  warranto  proceeding  to 
oust  defendant  from  its  franchises  for  abuse  of 
its  charter  powers.    Beversed, 

Statement  by  Phillips,  Ch.  J.: 
On  January  24,  1894,  Jacob  J.  Kern,  as 
state's  attorney  of  Cook  county,  filed  in  the 
circuit  court  of  that  county  a  petition  upon  the 
relation  of  William  Mcllhany  for  leave  to  file 
an  information  In  the  nature  of  quo  warranto 
against  the  Chicago  Live-Stock  Exchange. 
From  a  Judgment  denying  a  prayer  of  and 
dismissing  that  petition,  an  app^l  was  prayed 
and  allowed  by  this  court. 

The  material  facts  shown  by  the  petition  are 
as  follows:  *  *  Appellee  here  (respondent  below) 
is  a  corporation  incorporated  under  the  laws  of 
the  state  of  Illinois.  The  charter  states  that 
the  object  for  which  the  corporation  is  formed 
is  to  establish  and  maintain  a  commercial  ex- 
change; to  promote  uniformity  in  the  customs 
and  usages  of  merchants;  to  provide  for  the 
speedy  adjustment  of  all  business  disputes  be- 
tween its  members;  to  facilitate  the  receiving 
and  distributing  of  live  stock,  as  well  as  to  pro- 
vide for  and  maintain  a  rigid  inspection 
thereof,  thereby  guarding  against  the  sale  or 
use  of  unsound  or  unhealthy  meats;  and  gen- 
erally to  secure  to  its  members  the  benefits  of 
co-operation  in  the  furtherance  of  their  legiti- 
mate pursuits."  The  petition  charges  that  all 
of  the  live-stock  commission  merchants  who  do 
business  at  the  stock  yards  in  tbe  city  of  Chi- 
cago are  members  of  said  corporation,  and  that 
through  such  members  said  corporation  has  and 
exercises  entire  and  absolute  control  over  all 
the  live-stock  commission  business  transacted 
at  said  stock  vards;  that  because  of  tbe  con- 
trol which  said  corporation  has  acquired  over 
the  live-stock  commission  business  it  is  impos- 
sible for  anyone  who  is  not  a  member  of  said 
corporation  to  transact  a  live-stock  commission 
business  at  said  stock  yards;  that  relator  is 
enga|^ed  in  the  live-stock  commission  business 
at  said  stock  yards,  and  is  a  member  of  said 
corporation;  that  he  paid  for  said  membership, 
and  the  same  is  worth,  the  sum  of  $500;  that 
said  corporation,  without  any  power,  risht,  or 
authority,  has  assumed  to  enact  the  following 
rule  or  by-law:  "Sec.  7.  There  shall  be  no  so- 
licitor employed  who  is  not  a  member  of  this 
exchange.  There  shall  he  no  solicitor  em- 
ployed except  on  a  stipulated  salary,  which 
shall  not  be  contingent  on  commission  earned. 
Members  of  tbe  exchange  shall  file  with  the 
secretary  thereof,  within  five  days  of  the  time 
of  employment,  the  name  and  postofflce  address 
of  their  traveling  solicitors.  Members  shall  not 
emplov  to  exceed  three  traveling  solicitors  for 
each  firm  in  the  states  of  Indiana,  Michigan, 
Wisconsin,  Illinois,  Missouri,  Iowa,  and  Minne- 
sota. Members  of  a  commission  firm  may  so- 
licit in  the  aforesaid  states,  provided  they  be 
counted  as  the  solicitors  allowed  therein,  and 
provided  further,  that  they  comply  in  all  re- 
spects with  the  restrictions  governing  such  so- 
licitors. It  shall  be  a  violation  of  this  rule  for 
&ny  solicitor  representing  or  claiming  to  repre- 
sent a  commission  firm  located  in  another  mar- 
ket to  solicit  for  any  Chicago  firm  in  the  states 
before  named,  and  members  shall  be  held  re- 
sponsible for  any  violation  of  this  section  by 
their  partners  or  employees  at  other  market 
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centers,  and  shall  be  held  aocouDtable  for  tbe 
acts  of  any  solicitor  who,  under  the  guise  of 
soliciting  for  a  branch  house,  invades  tbe  ter- 
ritory a^ve  described,  and  solicits  for  a  Chi- 
cago firm.  Members  may  employ  an  unlimited 
number  of  solicitors  to  solicit  outside  of  the 
foregoing  prescribed  territory,  provided  they 
comply  in  all  respects  with  tbe  restrictions  gov- 
ering  solicitors.  It  sball  be  a  violation  of  this 
rule  for  any  nonresident  member  or  stock- 
holder of  any  commission  firm  to  solicit  for  any 
commission  firm  in  which  he  may  be  interested, 
unless  he  be  duly  registered  and  employed  as  a 
solicitor  under  the  rules  and  regulations  pro- 
vided. It  is  provided  further  that  members 
representing  commission  firms  or  incorporated 
companies  shall  be  held  responsible  for  any 
violation  of  this  rule  by  the  nouresident  part- 
ners or  stockholders  of  said  firms  or  corpora- 
tions." 

Tbe  petitioner  charges  that  the  above  rule 
operates  in  restraint  of  trade,  and  interferes 
with  the  just  rights  of  relator  and  other  mem- 
bers of  said  corporation  in  the  management 
and  conduct  of  their  business;  that  for  the  en- 
forcement thereof  said  corporation  has  enacted 
that  "any  member  of  this  exchange,  or  firm  in 
which  he  may  be  a  partner,  violating  any  of 
the  provisions  of  this  rule,  shall  be  fined  not 
less  than  $250  nor  more  than  (1.000  for  the 
first  offense;  for  a  second  offense,  not  less  than 
(500  nor  more  than  (1,000;  and,  if  either  of 
such  fines  is  not  paid  within  three  days,  said 
firm  shall  be  suspended  from  membership  until 
same  is  paid.  For  a  third  offense  they  shall 
be  expelled  from  membership  in  the  exchange." 
The  petition  further  charges  that  the  business 
of  relator,  as  well  as  the  business  of  a  large 
number  of  other  members  of  said  corporation, 
extends  into  the  territory  comprising  the  states 
mentioned  in  the  above  rule;  and  that  relator 
and  the  other  members  of  said  corporations 
have,  and  by  law  ought  to  have,  the  right  to 
conduct  and  extend  their  business  in  said  ter- 
ritory, and  for  that  purpose  to  employ  such  and 
so  many  solicitors  as  they  may  see  ot;  that  re- 
lator and  a  large  minority  of  the  other  mem- 
bers of  said  corporation  desire  to  conduct  their 
business  in  said  territory  in  open  competition; 
that  relator  and  others  of  the  members  of  said 
corporation  have  engaged  solicitors  who  are 
not  members  of  said  corporation;  that  said 
corporation  threatens  to  enforce  the  provisions 
of  the  above  rule  against  relator  and  said  other 
members,  and  to  expel  them  from  said  corpo- 
ration; that  such  action  will  ruin  the  business 
of  the  members  against  whom  it  is  taken.  The 
prayer  is  for  leave  to  file  information  in  tbe 
nature  of  quo  warranto  against  said  Chicago 
Live- Stock  Exchange,  requiring  it  to  appear, 
and  show  by  what  right  it  assumes  to  exercise 
the  privilege  and  franchise  of  enacting  said 
rule  or  by  law. 

On  the  filing  of  this  petition  the  court  en- 
tered a  rule  directing  tbe  respondent  exchange 
to  show  cause  why  the  petition  should  not  be 
granted.  The  exchange  filed  its  answer  to  the 
rule,  verified  bv  tbe  affidavit  of  its  secretary. 
The  facts  disclosed  by  the  answer  show  that 
the  exchange  does  nc  business  of  any  kind  it- 
self, but  is  an  organization  for  tbe  mutual 
benefit  of  its  members  in  the  fields  indicated  by 
the  objects  stated  in  its  certificate  of  incorpo- 
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ration;  that  it  has  a  membership  of  about  700 
persons,  mainly  live-stock  commission  mer- 
chants; that  each  of  its  members  voluntarily 
sought  such  membership,  and  agreed,  in  join- 
ing It,  to  abide  by  .such  by-laws  and  rules  as  it 
might  make:  that  the  exchange  has  no  market, 
and  conducts  no  market;  that  the  Union  Stock 
Yards  are  the  separate  and  exclusive  property 
of  another  and  different  corporation,  viz.,  the 
Union  Stock.  Yard  &  Transit  Company,  a  cor- 
poration for  pecuniary  profit,  organized  by  a 
special  act  passed  February  18,  1866;  that  up- 
ward of  80,000  persons  are  employed  in  the 
yards,  of  whom  only  a  small  number  are 
members  of  the  exchange;  that  the  exchange 
has  no  property  at  the  stock  yards  except  a 
leasehold  of  one  room  for  a  term  of  one  year; 
that  its  rules  are  adopted  in  order  to  carry  out 
the  objects  of  its  creation  above  set  forth;  that 
its  rules  are  operative  upon  and  apply  to  such 
persons  only  as  have  voluntarily  sought  and 
obtained  membership;  that  tbe  powers  of  the 
exchange  to  make  rules,  and  tbe  validity  of  its 
rules  establishing  uniform  rates  of  commission 
to  be  charged  by  its  members,  and  determining 
that  they  may  deal  as  live-stock  commission 
merchants  only  with  members  of  tbe  exchange, 
have  already  been  inquired  into  in  this  court, 
and  sustained,  both  in  proceedings  hj  quo 
warranto  and  by  injunction,  judgment  m  the 
latter  case  being  affirmed  both  by  the  appellate 
and  supreme  courts.  The  answer  then  sets  tip 
the  substance  of  the  opinion  of  this  court.  It 
also  alleges  that  many  evils  formerly  ex- 
isted which  the  rule  as  to  solicitors  would  be 
calculated  to  prevent;  among  others,  a  ten- 
dency to  destructive  rivalry  in  the  number  of 
solicitors  who  are  sent  out  into  the  country  by 
members  to  solicit  shipments  of  live  stock  to 
their  respective  employers,  amounting  to  a 
war  of  solicitation  by  competing  houses,  in 
which  those  unable  to  carry  it  on  were  defeated 
and  driven  out  of  business,  and  business  de- 
moralized, and  left  in  the  hands  of  the  victors 
in  the  war;  that  dishonest  and  irresponsible  and 
disreputable  solicitors  were  employed,  who  used 
dishonestyirrespoDsible,  and  disreputable  meth- 
ods, and  misrepresented  the  character  and  credit 
of  rivals;  that  the  business  of  commission  men  is 
confldental.  and  based  on  a  trust  relation,  ren- 
dering it  difficult  to  ascertain  and  prove  the 
acts  of  dishonest  solicitors,  but  that  such  acts 
bring  discredit  on  the  entire  trade,  and  often 
brought  on  bitter  disputes  between  members, 
and  led  to  the  sale  of  diseased  live  stock;  that 
the  rules  requiring  uniformity  in  the  rates  of 
commission  and  forbidding  rebates  of  commis- 
sion to  shippers  were  frequently  violated  by 
commission  merchants  who  resorted  to  the  de- 
vice of  appointing  consignors  as  solicitors  of 
their  own  shipments,  and  paving  to  shippers 
rebates  of  commission  under  the  guise  of  com- 
pensation for  services  as  solicitors,  and  that 
the  appointment  and  payment  of  compensa- 
tion to  alleged  solicitors  was  also  used  as  a  col- 
lusive device  by  mone^  lenders  to  cover  uau- 
rious  loans  to  commission  merchants,  and  by 
railroad  employees  to  cover  extortion  and  un- 
just discrimination  in  the  use  of  transportation 
facilities;  that  these  rules  In  Question  would 
tend  to  prevent  these  evils,  ana  to  settle  dis- 
putes and  promote  uniformity  and  co-o(>eratloQ 
among  the  members;  that   membership  is  a 
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Toluntary  matter,  and  that  any  dissatisfied 
member  can  withdraw  at  any  time;  that  each 
member,  by  jolDini;  the  association,  freely  and 
Yolantarily  surrendered  a  portion  of  his  nat- 
ural liberty  in  the  methods  of  doing  this  par- 
ticular business,  in  order  to  secure  the  greater 
advantages  of  co  operation,  uniformity,  mu- 
tual protection,  the  settlement  of  disputes,  and 
«zclusion  of  the  disreputable  methods  and  dis- 
ease products  from  the  business. 

The  questions  presented  upon  the  petition 
and  answer  were:  (1)  In  enacting  said  rule  or 
by-law,  has  appellee  abused  its  corporate  fran- 
chises? (2)  Conceding  that  the  enactment  of 
such  rule  or  by-law  is  an  abuse  of  appellee's 
franchises,  can  that  abuse  be  corrected  through 
an  information  in  the  nature  of  quo  warranto? 
the  trial  court  held  that  the  by-law  is  valid, 
and  thereupon  rendered  a  judgment  denying 
the  prayer  of  the  petition,  and  dismissing  the 
-same.  From  that  judgment  the  cause  comes 
•on  appeal  to  this  court. 

Messrs,  Jacob  J.  Kern  and  Moran» 
Krausy  &  Mayer*  for  appellant : 

The  practical  effect  of  the  by-law  is  to  take 
from  appellee's  members  their  individual  con- 
trol over  their  respective  businesses,  and  vest 
that  control  in  appellee. 

This  was  illegal. 

Huston  V.  BeuUinger,  91  Ky.  338. 

In  all  classes  of  business,  the  employer  and 
employee  should  be  allowed  to  contract  with 
each  other,  unrestrained  by  others  who  may 
demand  that  the  one  shall  give  more  or  the 
other  receive  less,  and,  as  a  general  rule,  when 
-restrictions  are  placed  upon  their  rights  by 
combinations  or  associations  of  men,  they  will 
be  regarded  as  in  violation  of  law,  and  void. 

Stanton  v.  Allen,  5  Denio,  484,  49  Am.  Dec. 
282;  People  v.  Fisher,  14  Wend.  9,  28  Am. 
Dec.  501;  Morris  Run  Coal  Co,  v.  Barclay  Goal 
Co,  68  Pa.  178,  8  Am.  Rep.  159;  People,  Gray, 
V.  Medical  8oc.  of  Erie  County,  24  Barb.  672; 
Pr(yr^  v.  People,  141  111.  171,  16  L.  R.  A.  492; 
Mare  V.  BenneU,  140  111.  69,  15  L.  R.  A.  861; 
BraceviUe  Coal  Go,  v.  People,  147  111.  66,  22  L. 
R.  A.  840;  King,  Coates,  v.  Coopers  Co.  Wa/r- 
dens,  7T.  R.  540;  Ipstoich  Tailors'  Case,  11 
€oke.  53;  Qunmakertf  8oc,  v.  Fell,  Willes,  Rep. 
884. 

Corporate  franchises  are  granted  in  trust 
that  they  be  used  to  attain  the  purpose  for 
which  tbey  are  panted,  and  on  condition  that 
they  be  not  used  to  the  public  detriment. 

2  Morawelz,  Priv.  Corp.  §  1024;  2  Beach, 
Priv.  Corp.  §  840. 

The  state  is  not  required  to  prove  an  actual 
injury.  It  is  a  sufficient  cause  of  forfeiture  if 
the  act  be  such  as,  in  the  nature  of  things,  is 
calculated  to  produce  injury. 

2  Waterman,  Corp.  §  427;  2  Spelling,  Ex- 
traordinary  Relief,  §  1820. 

Whenever  a  corporation  uses  its  corporate 
powers  to  promote  or  consummate  acts  which 
are  in  contravention  of  the  public  policy  of  the 
state,  it  abuses  its  corporate  franchise. 

People  V.  North  River  Sugar  Ref,  Co,  121  N. 
T.  582,  9  L.  R  A.  33;  State,  Afty.  Oen.,  v. 
Milwaukee,  L,  8,  A  W,  R,  Co.  45  Wis.  579. 

It  is  one  thing  for  the  state  to  respect  the 
rights  of  ownership  and  protect  them  out  of 
regard  to  the  business  freedom  of  the  citizen, 
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and  quite  another  thing  to  add  to  that  possi- 
bility a  further  extension  of  those  consequences 
by  creating  artificial  persons  to  aid  m  pro- 
ducing such  aggregationa 

People  V.  NortA  River  Sugar  Ref.  Co,  121  N. 
Y.  582,  9  L.  R.  A.  38. 

The  word  "unlKwful,"  as  applied  to  corpo- 
rations is  not  used  exclusively  in  the  sense  of 
malum  in  se,  or  malum  prohAitiim.  It  is  also 
used  to  designate  powers  which  corporations 
are  not  authorized  to  exercise,  or  contracts 
which  they  are  not  authorized  to  make,  or  acts 
which  they  are  not  authorized  to  do. 

People,  Peabody,  v.  Chicago  Oas  Trust  Co, 
180  111.  268.  8  L.  R.  A.  497. 

Whatever  tends  to  create  a  monopoly  is  un- 
lawful as  being  contrary  to  public  policy. 

2  Addison,  Contr.  748;  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.  68  Pa.  173,  8  Am.  Rep.  159; 
Craft  V.  McConoughy,  79  111.  346,  22  Ami  Rep. 
171:  Central  R,  Co.  v.  Collins,  40  Ga.  582; 
Haglehurst  v.  Savannah,  Q,  dk  N,  A.  R.  Co,  48 
Ga.  IZ'.WestVirginia  Transp.  Go,  v.  O?iio River 
Pipe  Line  Go.  22  W.  Va.  600,  46  Am.  Rep.  527. 

With  the  corporation,  restraint  is  the  rule, 
and  no  act  is  lawful  unless  it  be  authorized  by 
the  charter. 

Black  V.  Delaware  <fc  R,  Canal  Go.  24  N.  J. 
Eq.  455;  Pennsylvania  R.  Co.  v.  Canal  Gomrs, 
21  Pa.  9. 

It  does  not  follow  that  when  a  state  seeks 
to  punish  a  corporation  for  violating  the  pub- 
lic policy  of  such  state,  the  courts  will  refuse 
relief  on  the  ground  that  the  acts  showins  the 
violation  would  not  have  been  illegal  if  per- 
formed by  an  individual. 

State,  Atty.  Oen.,  v.  Milwaukee,  L.  8,  &  TT. 
R.  Go.  45  Wis.  579. 

In  a  proceeding  against  a  corporation  by  quo 
warranto  for  having  formed  with  others  a 
monopoly  in  the  shape  of  a  "trust,"  no  actual 
public  iujury  need  be  proved,  but  it  will  be 
presumed,  when  an  agreement  is  shown  which, 
if  carried  out,  will  obviously  result  to  the  pub- 
lic detriment. 

2  Spelling,  Extraordinary  Relief,  §  1820; 
Skranika  v.  Scharringhavsen,  8  Mo.  App.  522; 
Graft  V.  McConoughy,  79  111.  846,  22  Am.  Rep. 
171;  Morris  Run  Goal  Co,  v.  Barclay  Coal  Go. 
68  Pa.  173. 8  Am.  Rep.  159;  Uslie  v.  Lorillard, 
110  JS.  Y.  519.  IL.  R.  A.  466. 

If  a  corporation  does  an  act,  or  enters  into  a 
contract,  which  is  in  restraint  of  trade  and  in 
contravention  of  public  policy,  there  is  in- 
volved a  public  interest  which  the  state  may 
and  must  protect  by  proceedings  in  quo  war- 
ranto. 

Such  is  the  doctrine  of— 

State,  Atty  Oen.,  v.. Milwaukee,  L,  8,  AW, 
R.  Co,  45  Wis.  579;  People  v.  North  Rivet*  Sugar 
Ref.  Co,  121  N.  Y.  582,  9  L.  R.  A.  83;  People, 
Peabody,  v.  Chicago  Oas  Trust  Co.  130  111.  268, 
8  L.  R  A.  497. 

A  corporation  may  have  power  to  enact  by- 
laws, yet,  if  it  enacts  a  bylaw  upon  a  subject 
which  it  has  no  lawful  authority  to  control, 
the  state  may,  by  information  in  the  nature  of 
quo  warranto,  oust  the  corporation  from  the 
exercise  of  such  power. 

People,  Stewart,  v.  Toung  Men's  Father  Mat- 
thew T.  A.  Benev.  Soc.  No,  i,41  Mich.  67;  People, 
Longress,  v.  Quincy  Bd,  of  Edu.  101  111.  808, 
40  Am.  Rep.  196;  Bissett  v.  Michigan,  8,  <&  N. 
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/.  R  Co.  22  N.  Y.  268;  Chicago  Bidg.  Soe.  v. 
CrotceU,  «5  III.  453;  People,  Peabodj/,  v.  Chicago 
Gas  Trust  Co.  ISO  III.  268,  8  L.  R.  A.  497;  Peo- 
pU  V.  Geneva  College,  5  Wend.  212;  People, 
Aitp.  Gen.,  y.  TJiica  Ins,  Co.  l^  Johns.  858. 

Messrs.  Peck*  Miller*  &  St»rr  for  appel- 
lee. 

Phillips,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  corporation  organized  as  stated  in  its 
oertificate  of  organization  was  formed  to  es- 
tablish and  maintain  a  commercial  exchange, 
to  promote  uniformity  in  the  customs  and 
usages  of  merchants,  to  provide  for  the  speedy 
adjustment  of  all  business  disputes  between  its 
members,  to  facilitate  the  receiving  and  dis- 
tributing of  livestock  as  well  as  to  provide  for 
and  maintain  a  rigid  inspection  thereof, 
thereby  guarding  against  the  sale  or  use  of  un- 
sound or  unhealthy  meats,  and  generally  to  se- 
cure to  its  members  the  benefits  of  cooperation 
in  the  furtherance  of  their  legitimate  pursuits. 
The  purpose  of  this  corporation,  as  expressed 
in  this  certificate  of  incorporation,  is  undoubt- 
edly, if  carried  out  to  the  fullest  extent, 
in  the  interest  of  the  people.  The  common 
law  refused  to  recognize  restrictions  upon 
trade  and  business  among  the  citizens  of  a 
common  country.  Under  this  rule  of  the  com- 
mon law  the  right  of  the  laborer  to  dispose  of 
his  skill  and  industrv,  and  to  contract  in  refer- 
ence to  the  same  with  whom  he  pleased  and 
at  such  contract  rates  as  might  be  agreed  on, 
was  recognized,  and  not  allowed  to  be  tram- 
meled with  restrictions  which  interfered  with 
individual  action  and  liberty.  Combinations 
and  associations  of  men  have  no  right  to  place 
restrictions  upon  the  right  of  an  individual  to 
contract  and  engage  in  business  employing 
such  means  and  agencies  as  are  not  prohibited 
by  law.  The  natural  flow  of  trade  and  com- 
merce must  be  unrestricted,  and  men  engaged 
therein  may  accelerate  its  current  by  all  means 
not  unlawful  To  this  end  men  engaged  in 
trade  and  commerce  may  advertise,  employ 
mien  to  solicit  business,  and  offer  rewards  ana 
inducements  to  secure  trade  without  violating 
the  law  of  the  land;  and  In  so  doing  are  exer- 
cising a  right  which  is  in  the  interest  of  the 
public,  because  competition  cannot  be  hostile 
to  public  interest.  Efforts  to  prevent  compe- 
tition and  to  restrict  individual  efforts  and 
freedom  of  action  in  trade  and  commerce  are 
restrictions  hostile  to  the  public  welfare,  not 
consonant  with  the  spirit  of  our  institutions, 
and  in  violation  of  law.  We  said  in  Frorer  v. 
PeopU,  141  111.  171,  16  L.  R.  A.  492:  "The 
privilege  of  contracting  is  both  a  liberty  and  a 
property  right,  and  if  A  is  denied  the  right  to 
contract  and  acquire  propertv  in  a  manner 
which  he  has  hitherto  enjoyed  under  the  law, 
and  which  B,  C,  and  D  are  still  allowed  by  the 
law  to  enjoy,  it  is  clear  that  he  is  deprived  of 
both  liberty  and  property  to  the  extent  that  he 
is  thus  denied  the  right  to  contract.  Our  Con- 
stitution guarantees  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law.  Article  2,  §  2.  And  says 
Cooley:  'The  man  or  the  class  forbidden  the 
acquisition  or  enjoyment  of  property  in  the 
manner  permitted  the  community  at  large, 
would  be  deprived  of  liberty  in  particulars  of 
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primary  importance  to  his  or  their  pursuit  of 
happiness.' "  It  was  also  held  in  More  v.  Bffr^ 
neU,  140  III.  69,  15  L.  R.  A.  861:  **  Whatever 
may  be  the  professed  objects  of  the  associa- 
tion, it  clearly  appears,  both  from  its  Constitu- 
tion and  bylaws,  and  from  the  averments  of 
the  declaration,  that  one  of  its  objects,  if  not 
its  leading  object,  is  to  control  the  prices  to  be 
charged  by  its  members  for  stenographic  work, 
by  restraining  all  competition  between  them. 
Power  is  ^yen  to  the  association  to  fix  a  sched- 
ule of  prices  which  shall  be  binding  upon  ail 
its  members,  and  not  onl^  do  the  members,  by 
assenting  to  the  Constitution  and  by-laws,  agree 
to  be  bound  by  the  schedule  thus  fixed,  but 
their  competition  with  each  other,  either  by 
takins^  or  offering  to  take  a  less  price,  is  pun- 
ishable by  the  imposition  of  fines,  as  well  aa 
by  such  other  disciplinary  measures  as  associa- 
tions of  this  character  may  adopt  for  the  en- 
forcement of  their  rules.  The  rule  of  public 
policy  here  involved  is  closelv  analogous  to 
that  which  declares  illegal  and  void  contracts 
in  general  restiaint  of  trade,  if  it  is  not  indeed 
a  subordinate  application  of  the  same  rule. 
As  said  by  Mr.  Tiedeman:  'Following  the  rea- 
son of  the  rule  which  prohibits  contracts  in  re- 
straint of  trade,  we  find  that  it  is  made  to  pro- 
hibit all  contracts  which  in  any  way  restrain 
the  freedom  of  trade  or  diminish  competition, 
or  regulate  the  price  of  commodities  or  serv- 
ices.' "  In  BvaceviUe  Coal  Co.  v.  People,  147 
111.  66, 22  L.  R.  A.  840,  it  was  said:  "Property, 
in  its  broader  sense,  is  not  the  physical  thing 
which  may  be  the  subject  of  ownership,  but  fi. 
the  right  of  dominion,  possession,  and  power 
of  disposition  which  may  be  acquired  over  it; 
and  the  right  of  property,  preserved  by  the 
Constitution,  is  the  right,  not  only  to  possess 
and  enjoy  it,  but  also  to  acquire  it  in  any  law- 
ful mode,  or  by  following  any  lawful  indus- 
trial pursuit  which  the  citizen,  in  the  exercise 
of  the  liberty  guaranteed,  may  choose  to  adopt. 
Labor  is  the  primary  foundation  of  all  wealth. 
The  property  whicfi  each  one  has  in  his  own 
labor  is  the  common  heritage,  and,  as  an  inci- 
dent to  the  right  to  acquire  other  property,  the 
liberty  to  enter  into  contracts  by  which  labor 
may  be  employed  in  such  way  as  the  laborer 
shall  deem  most  beneficial,  and  of  others  to 
employ  such  labor,  is  necessarily  included  in 
the  constitutional  guaranty."  In  other  juris- 
dictions  the  rule  is  the  same.  In  King,  dates, 
V.  Coopers  Co.  Wardens,  7  T.  R.  548,  it  waa 
held  that  a  bv-law  limiting  the  number  of  ap- 
prentices which  any  member  of  the  eompany 
might  take  was  void.  In  the  Case  of  Ipnoiek 
Tailors,  11  Coke.  68,  a  corporation  known  as 
the  Tailors  of  Ipswich  enacted  a  bjr-law  to- 
prohibit  any  tailor  from  exercising  his  trade 
until  be  had  presented  himself  before  the  cor- 
poration, and  proved  that  he  had  served  seven 
years  as  an  apprentice.  This  by  law  was  held 
void,  as  being  in  restraint  of  trade.  See  also 
Gunmaker^  Boc.  v.  Fell,  Willes,  Rep.  884. 
Sustainini;  the  same  proposition  are  Stanton  v. 
Allen,  5  Denio,  484,  49  Am.  Dec.  282;  People 
V.  Fisher,  14  Wend.  9,  28  Am.  Dec.  501;  Mor- 
ris  Hun  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa. 
178,  8  Am.  Rep.  169;  People,  Gray,  v.  Medical 
6oc.  of  Erie  County,  24  Barb.  570.  A  case  sim- 
ilar to  that  now  under  consideration  was  be- 
fore the  court  of  appeals  of  Kentucky  In  J7u». 
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ton  V.  EeutUnger,  91  Ky.  883.  There  the 
Loaisville  Board  of  Underwriters  passed  a  by- 
law which,  amoDgp other  proyisions,  prohibited 
a  local  company  from  employing  more  than 
one  solicitor,  and  regulated  the  manner  in 
which  the  salary  of  such  ;solicitor  was  to  be 
paid.  For  a  violation  of  this  by-law  the  of- 
fending member  of  that  board  forfeited  all 
rights  as  a  member  of  the  association.  A  local 
company  which  had  employed  more  than  one 
solicitor  sought  to  enjoin  the  enforcement  of 
the  forfeiture  on  the  ground  that  the  associa- 
tion had  no  authority  to  control  the  members 
in  the  employment  of  solicitors,  etc.  A  decree 
was  entered  in  accordance  with  the  prayer  of 
the  bill,  which,  on  appeal,  was  atfirmed,  the 
court  saying:  ''The  majority  of  the  members, 
under  the  guise  of  producing  harmony  in  this 
business  association,  have  taken  from  these  in- 
dividual members  the  right  to  determine  bow 
many  men  they  shall  employ  in  their  private 
business,  and  then  only  such  as  the  association 
may  think  fit  for  the  position;  nor  can  they 
employ  a  solicitor  for  a  less  period  than  six 
months,  or  offer  a  solicitor  an  employment 
within  twelve  months  after  the  solicitor  has 
severed  his  connection  with  any  other  member; 
are  compelled  to  discharge  those  in  his  employ 
if  he  has  more  than  one,  and,  if  these  by-laws 
are  enforced,  have  placed  their  business  under 
the  control  of  the  majority  vote  of  the  associa- 
tion, a  power  the  exercise  of  which  was  not 
given  by  the  fundamental  law  of  the  order,  and 
oubtless  not  contemplated  when  the  associa- 
tion was  formed.  .  .  .  The  common-law 
rule,  recognized  and  adopted  when  business 
relations  were  not  so  multiplied  and  extensive 
as  now,  and  when  less  necessity  existed  for  en- 
forcing it,  condemned  all  such  restrictions 
upon  trade  and  business  intercourse  with  men 
as  is  found  to  exist  in  this  case.  The  right  of 
one  to  control  his  own  property  as  he  pi 


and  to  employ  those  necessary  to  aid  him  in 
his  business  upon  such  terms  as  may  be  agreed 
on,  when  not  in  violation  of  the  law  of  the 
land,  is  the  rule  of  the  common  law ;  and  the 
right  of  the  laborer  to  dispose  of  his  skill  and 
industry  to  whom  he  pleases,  and  for  the  price 
agreed  on,  is  embraced  within  the  same  rule. 
In  all  classes  of  business  the  employer  and  em- 
ployee should  be  allowed  to  contract  with  each 
other,  unrestrained  by  others  who  may  demand 
that  the  one  shall  give  more  or  the  other  re- 
ceive less,  and,  as  a^general  rule,  when  restric- 
tions are  olaceid  upon  these  rights  by  combina- 
tions or  associations  of  men  they  will  be 
regarded  as  in  violation  of  law,  and  void." 
Ivhere  a  corporation  is  created  there  goes  with 
it  the  power  to  enact  by-laws  for  its  govern- 
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ment  and  guidance,  as  well  as  for  the  guidance 
and  government  of  its  members.  The  power 
is  necessary  to  enable  a  corporation  to  accom- 
plish the  purpose  of  its  creation.  But  by-laws 
must  be  reasonable,  and  for  a  corporate  pur- 
pose, and  alwavs  within  charter  limits.  They 
must  always  be  strictly  subordinate  to  the 
Constitution  and  the  general  law  of  the  land. 
Thev  must  not  infringe  the  policy  of  the  state, 
nor  be  hostile  to  public  welfare.  The  by  law 
in  this  case  is  a  restriction  on  freedom  of  trade 
and  business.  It  trammels  competition,  and 
prohibits  an  Individual  from  contracting  and 
engaging  in  business  and  using  such  agencies 
and  means  as  he  may  desire  not  hostile  to  gen- 
eral law.  It  is  not  required  for  corporate  pur- 
poses, nor  is  it  included  within  the  purposes 
declared  in  the  certificate  of  incorporation.  It 
was  therefore  unlawful,  as  this  organization 
had  no  right  to  exercise  the  power  of  enacting 
it  under  its  franchise.  It  is  not  every  miscon- 
duct on  the  part  of  a  corporation,  or  act  not 
consonant  with  the  purposes  of  its  creation, 
that  will  destroy  its  life.  An  act,  to  thus  re- 
sult, must  be  one  which  tends  to  produce  in- 
jury to  the  public  by  affecting  the  welfare  of 
the  people.  Where  this  results,  there  is  an 
abuse  of  corporate  franchise.  People  v.  North 
Riter  SugarBef,  Go.  121  N.  Y.  582.  9  L.  R. 
A.  38.  Attempts  to  place  restrictions  on  trade 
and  commerce  and  to  fetter  individual  liberty 
of  action  by  preventing  competition,  are  hos- 
tile to  public  welfare,  and  affect  the  interests 
of  the  people.  Such  attempts  by  a  corporation 
are  an  abuse  of  its  corporate  franchise.  Pub- 
lic policy  requires  that  corporations,  in  the  ex- 
ercise of  powers,  must  be  confined  strictly 
within  their  charter  limits,  and  not  be  per- 
mitted to  exercise  powers  beyond  those  ex- 
pressly conferred.  The  state  provides  for  the 
creation  of  corporations.  The  corporation  is 
its  creature,  and  must  always  conform  to  its 
policy.  This  duty  on  the  part  of  corporations 
to  do  no  acts  hostile  to  the  policy  of  the  state 
grows  out  of  the  fact  that  the  legislature  is  pre- 
sumed to  have  had  in  view  the  public  interest 
when  a  charter  was  granted  to  the  corpora- 
tion, and  no  departure  from  its  charter  pur- 
poses will  be  allowed  which  would  be  hurtful 
to  the  public.  Where  such  act  is  done  by  a 
corporation,  the  state  may  proceed  to  claim  a 
forfeiture  of  its  charter  by  an  information  in 
the  nature  of  quo  warranto.  The  petition  for 
leave  to  file  an  information  in  the  nature  of 
quo  warranto  should  have  been  granted. 

The  judgment  of  the  Circuit  Court  was  there' 
fore  erroneous,  and  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  grant  leave  to  file 
the  information. 
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A  contract  between  cotfaretles  fixiner  tbe 
proportion  and  extent  of  tbelr  several  or  correla- 
tive liability  as  between  themselves  is  not  within 

.   the  statute  of  frauds. 


(March  16, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Douglas  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  defendant  to  pay  to  plaintiff  money 
-whicb  plaintiff  had  been  compelled  to  pay  as 
surety  on  tbe  official  bond  of  V.  L.  Arrington 
in  excess  of  what  he  had  contracted  to  pay. 


Statement  by  Wolverton,  J. : 

The  facts  out  of  which  this  case  arose  are, 
in  effect,  as  follows: 

On  June  21,  1892,  the  plaintiff  and  defend- 
ant became  sureties  upon  the  official  bond  of 
one  V.  L.  Arrington^  who  had  theretofore  been 
eleoted  treasurer  of  Douglas  county.  Arring- 
ton defaulted,  and  on  December  28,  1893, 
judgment  was  taken  against  him  and  his  bonds- 
men, which  was'iatisded  by  plaintiff  and  de- 
fendant each  paying  one  half,  or  (11,828.65. 
As  touching  the  contractual  relation  of  the 
parties  with  each  other,  the  plaintiff  alleges 
''that,  at  the  time  plaintiff  and  defendant  so 
became  such  sureties  on  said  official  bond  of 
v.  L.  Arrington.  it  was  agreed  and  stipulated 
by  and  between  plaintiff  and  defendant  that 
their  liabilities,  as  between  themselves,  as  sure- 
ties on  said  official  bond  of  V.  L.  Arrington, 
should  not  be  joint  or  equal,  but  that  the  lia- 
bility of  plaintiff  should  be  a  one- third  propor- 
tion, and  that  of  the  defendant  should  be  a 
two-thirds  proportion,   of   any  liability  that 


Note.— E#fct  of  gtatute  of  frauds  upon  contrcuiU 
bettceen  sureties  to  fix  their  shares  of  liahUity. 

The  case  of  Thomas  v.  Cook,  8  Bam.  &  C.  728,  8 
Moody  ft  R.  444,  though  perhaps  not  strictly  one  of 
contract  between  sureties  to  fix  their  shares  of  lia- 
bility, seems  to  have  furnished  the  principles  in- 
volved in  and  which  govern  this  subject,  a  promise 
to  indemnify  being  equivalent,  as  between  them- 
selves to  a  promise  to  take  tbe  whole  liability  as  the 
promiaor^s  share.  In  that  case  it  was  held  that  a 
promise  by  one  who  requests  another  to  execute  a 
bond  with  him  and  a  third  person  to  indemnify  him 
against  all  loss  by  reason  thereof  is  not  a  special 
promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  which  must  be  in  writing  undei^ 
the  statute  of  frauds,  but  merely  a  promise  to  in- 
«demnif y,  as  the  promise  is  given  to  the  debtor,  and 
Dot  to  the  creditor,  and  the  promisee  may  recover 
fromlthe  promisor  the  whole  of  the  moneykwhioh 
he  is  compelled  to  pay  by  virtue  of  the  bond. 

In  Green  v.  Cressweil,  10  Ad.  &  El.  468,  2  Perry  & 
D.  480, 4  Jur.  180,  however,  the  reasons  given  for 
the  rule  laid  down  in  Thomas  v.  Cook,  8  Bam.  ft 
C.  728, 8  Moody  ft  R.  444,  were  said  to  be  unsatisfac- 
tory, and  were  not  adopted  m  that  case,lbut.that 
•case  was  not  one  of  an  agreement  between  sureties. 
»  Bat  in  Cripps  v.  Hartnoll,  4  Best  ft  S.  414. 10  Jur. 
M.  B.  200, 11  Week.  Rep.  068, 82  L.  J.  Q.  B.  N.  S.  881, 
8  L.  T.  N.  8.  766,  tbe  eourt  refused  either  to  over- 
rule Oreen  v.  Cressweil,  10  Ad.  ft  EL  468, 2  Perry  ft 
J),  480,  4  Jur.  160,  or  to  say  that  it  entirely 
•supported  it,  but  distinguished  it  upon  the  ground 
that  in  the  case  at  bar  the  bail  was  given  for  the 
appearance  of  a  criminal,  and  not  for  tbe  purpose 
of  answering  a  debt  or  default  in  a  civil  case. 

And  in  Reader  v.  Kingbam,  18  C.  B.  N.  U.  844,  82 
L.  J.  C.  P.  N.  8. 108,  0  Jur.  N.  8.  707,  7  L.  T.  N.  8.  780, 
11  Week.  Rep.  866,  which  was  a  case  of  a  promise  of 
Indemnity  by  a  third  person  to  a  surety,  the  rule 
with  the  reasons  on  which  it  was  based,  of  Thomas 
V.  Cook,  8  Bara.  ft  C.  728,  8  Moody,  ft  R.  444, 
were  adopted  and  the  doctrine  of  Oreen  v.  Cress- 
well,  10  Ad.  ft  L.  468,  2  Perry  ft  D.  480, 4  Jur.  160,  was 
aubstantially  overruled. 

And  that  rule  has  since  been  followed  by  the 
irreat  majority  of  the  cases  both  in  the  United 
Btates  and  In  England,  though  the  reasons  for  the 
adoption  of  such  rule  given  in  such  cases  have  not 
4ilways  been  the  same. 

Thus,  an  agreement  br  which  a  person  t)eoomes 


surety  on  the  promise  and  undertaking  of  another 
surety  on  the  same  instrument,  that  he  would  In- 
demnify him  from  all  loss,  is  a  contract  of  indem- 
nity, and  not  within  tbe  statute  of  frauds,  and  need 
not  be  in  writing.  Rae  v.  Rae,  6  Ir.  Ch.  Rep.  484; 
Apgar  V.  Hiler,  24  N.  J.  L.  812;  Ferrell  v.  Maxwell, 
28  Ohio  St.  383,  22  Am.  Rep.  888;  Barry  v.  Ransom, 
12  N.  Y.  482. 

The  indemnity  promised  is  to  secure  his  own  de- 
fault or  liability  independently  of  the  promise  in 
question.  Ferrell  v.  Maxwell,  28  Ohio  St.  883,  28 
Am.  Rep.  808. 

And  it  does  not  contradict  or  vary  the  terms  or 
legal  efTect  of  the  obligation,  and  may  be  proved 
by  parol,  and  is  a  bar  to  an  action  by  the  party 
making  the  promise  against  his  cosurety  for  con- 
tribution.   Barry  v.  Ransom,  12  N.  Y.  462. 

And  If  such  cosurety  is  compelled  to  pay  he  may 
recover  the  whole  from  the  promisor.  Apgar  v. 
Hiler,  24  N.  J.  L.  812. 

So,  a  contract  by  which  one  of  the  sureties  upon 
an  official  bond  of  a  third  person  agreed  to  hold 
the  other  harmless  from  all  liability  and  loss 
thereon,  in  consideration  of  which  tbe  latter  be- 
came a  surety  thereon,  forms  no  part  of  the  bond 
itself,  but  is  a  distinct  and  original  contract  of  gen- 
eral indemnity  which  need  not  be  in  writmg  under 
the  statute  of  frauds,  and  which  is  provable  by 
paroL    Hoggatt  v.  Thomas,  86  La.  Ann.  2II& 

And  a  promise  by  a  surety  upon  an  administra* 
tor^s  bond  to  his  cosurety  to  save  him  harmless  is 
not  a  special  promise  to  answer  for  the  debt,  de- 
fault, ot  misdoing  of  another  person  upon  an  acrree- 
ment  that  is  not  to  be  performed  within  one  year, 
required  by  tbe  Massachusetts  statute  of  frauds  to 
be  in  writing,  and  is  a  valid  defense  In  an  action 
against  the  surety  signing  in  consideration  thereof 
for  contribution.    Blake  v.  Cole,  22  Pick.  97. 

And  an  agreement  by  one  about  to  become  a 
surety  upon  such  a  bond,  who  calls  upon  another 
to  Jom  him,  that  if  he  will  do  so  he  will  indemnify 
him  against  any  loss,  to  which  the  other  assents 
and  signs  the  bond,  is  not  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another 
within  tbe  statute,  but  an  original  contract  be- 
tween them  that  the  promisee  should  be  indem- 
nified against  the  bond.  Jones  v.  Shorter,  1  Ga.  204, 
44  Am.  Dec.  640. 

So  an  agreement  by  a  surety  upon  a  promissory 
note  that  .if  another  would  also  become  surety 
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might  occur,  under  said  bond,  to  said  sure- 
ties/' Plaintiff,  by  this  action,  seeks  to  re- 
cover the  difference  between  one  third  and  one 
half  of  the  liability  incurred,  amounting  to 
•$4,008.55.  The  following  is  a  copy  of  the 
bond,  omitting  matter  of  inducement  and 
formal  parts: 

We,  V.  L.  Arrington,  as  principal,  and 
Aaron  Rose  and  Hyman  Wollenberg,  hereby 
•undertake  that  if  the  said  V.  L.  Arrington 
shall  not  faithfully  pay  over,  according  to  law, 
all  moneys  that  may  come  into  his  hands  by 
virtue  of  said  office,  that  we.  or  either  of  us, 
will  pay  the  state  of  Oregon  the  sum  of  thirty 
thousand  (30,000)  dollars. 

V.  L.  Arrington.     [Seal.] 
(10,000.00.    Aaron  Rose.  fSeal.] 

H.  WoUenberg.      [Seal.] 

^  The  sureties  loined  in  the  justification;  the 
plaintiff  justifying  for  $10,000,  and  the  defend- 
ant for  $20,000. 

The  allegation  above  quoted  having  been  put 
in  issue  by  the  answer;  a  jury  was  called, 
whereupon  the  plaintiff,  after  putting  the  bond 


in  evidence,  testified  as  a  witness,  in  his  own 
behalf,  in  substance,  that  Arrington,  WoUen- 
berg, and  the  county  clerk  Q.  A.  Taylor,  were 
present  when  he  signed  the  bond,  and  that  the 
figures  "$10,000.00"  were  placed  in  front  of 
his  name  at  the  time  he  signed,  and,  contin- 
uing, said:  "I  was  to  assume  $10,000.  and 
WoJlenberg  $20,000.  This  is  the  way  I  un- 
derstood it."  And  upon  cross-examination  he 
further  said:  *'All  the  contract  I  suppose  I 
had  was  when  I  signed  for  one  third,  and  he 
for  two  thirds.  I  suppose  I  had  to  pay  one 
third,  and  him  two  thirds.  That  is  all  the  con- 
tract. ...  I  signed  for  security  for  Mr. 
Arrington,  and  at  the  same  time  I'  said,  dis- 
tinctly, that  I  would  not  go  for  more  than  one 
third,  and  Mr.  Wollenbersr  said  he  would  go 
for  $20,000."  Arrington  testified  as  follows: 
"Two  or  three  days  before  the  signing  of  the 
bond, — several  days  before, — I  went  to  Marks' 
store,  there,  and  asked  him  if  he  was  willing 
to  sien  as  my  surety  again;  and  I  went  into  the 
bank,  and  asked  S.  C.  Flint  if  he  was  willing 
to  go  on  my  bond.  Mr.  WoUenberg  was 
there,  and  he  expressed  himself  there  volunta- 
rily; says,  *I  am  willing,  and  will  go  on  your 


tbereon  be  would  Indemnify  bim  from  all  loss  and 
harm  in  an  original  undertaking,  and  not  an  under- 
taking upon  bis  part  to  answer  for  tbe  debt  of 
«notber,  and  need  not  be  in  writing  under  tbe  stat- 
ute of  frauds.  Born  v.  Bray,  51  Ind.  566, 10  Am. 
Sep.  74a 

And  an  undertaking  to  become  cosigner  of  a 
note,  and  to  pay  it  at  maturity,  in  consideration  of 
wbicb  anotber  signs  it,  is  not  a  promise  to  pay  tbe 
-debt  of  anotber  within  tbe  statute  wbicb  is  required 
to  be  in  writing,  wbere  tbe  object  of  tbe  note  was 
to  raise  money  for  tbe  promisor,  though  tbe  ulti- 
mate purpose  was  to  make  use  of  it  for  the  benefit 
of  tbird  persons  wbo  werS  first  signers  of  the  notei 
«nd  for  wbicb  such  promisor  was  to  obtain  secur- 
ity in  bis  own  name  and  for  bis  own  benefit  as  for 
an  advance  madA  by  bim  personally.  Potter  v. 
Brown,  85  Mich.  274. 

And  one  wbo  executes  a  note  jointly  with  tbe 
principal  debtor  as  bis  surety,  and  intrusts  it  to  his 
principal  to  be  used,  impliedly  autborisses  him  to 
Issue  it  as  it  tben  is  or  to  procure  such  further 
secuj^ty  as  would  make  it  available,  and  for  that 
purpose  to  accept  such  further  terms  as  tbe  party 
fiignlng  it  might  prescribe,  and  be  cannot  object 
wbere  tbe  principal  debtor  procures  the  signature 
of  another  surety  upon  tbe  agreement  tbat  tbe 
first  surety  should  indemnify  htm  against  loss,  and 
such  stipulation  need  not  be  in  writing,  and  parol 
Evidence  is  admissible  to  establish  it.  Oldham  v. 
Broon,  28  Ohio  St.  41. 

•  So,  an  agreement  between  the  first  Indorser  and 
the  second  indorser  of  a  promissory  note,  that  tbe 
second  indorser  would  bear  half  of  the  loss  which 
might  accrue  from  nonpayment  by  the  drawer. 
Is  a  collateral  contract  by  parol,  and  parol  evi- 
dence can  be  given  to  prove  it.  Phillips  v.  Pres- 
ton, 46  r.  S.  5  How.  278.  12  L.  ed.  152. 

And  an  agreement  between  the  first  and  second 
Indorsers  of  a  promissory  note  that  if  the  first  In- 
dorser would  pay  tbe  note  at  maturity  the  second 
would  deliver  goods  to  bim  to  the  amount  so  paid 
is  valid  and  based  upon  a  sufficient  consideration, 
and  is  not  an  agreement  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  which  must  be  in 
writing  under  the  statute  of  frauds,  but  an  inde- 
pendent agreement  based  upon  a  new  considera- 
tion moving  between  tbe  contracting  parties, 
fianders  v.  Gillespie,  50  N.  Y.  260. 

And  an  agreement  between  tbe  first  and  second 
Indorsers  of  a  promissory  note,  made  on  being  in- 
^L.R.  A. 


formed  by  the  maker  tbat  be  would  be  unable  to 
pay  it  at  maturity,  that  in  consideration  of  an  as- 
sigiiment  by  the  maker  of  bis  property  giving  pref- 
erences to  the  note  they  would  pay  it  and  look  totbe 
assignment  for  remuneration,  which  was  in  terms 
joint  with  nothing  to  show  tbat  it  was  not  intended 
to  create  a  joint  obligation,  terminates  tbe  relation 
of  the  parties  as  first  and  second  indorser,  and  de- 
prives them  of  recourse  to  the  maker  t)eyond  the 
assignment,  or  from  a  recourse  as  against  each 
other,  and  is  not  a  collateral  undertaking  within 
the  meaning  of  the  statute  of  frauds.  Westfail  v. 
Parsons,  16  Barb.  648. 

So,  a  request  to  t>ecome  special  bailor  for  a  per. 
son  wbo  bad  been  arrested  in  a  ci  vU  action,  made  by 
one  who  was  bound  to  indemnify  bim  from  arrest, 
is  an  original  undertaking  and  not  within  tbe  stat- 
ute of  frauds,  and*the  promisee  is  entitled  to  recover 
against  him  for  expenses  be  had  been  put  to  in  en- 
deavoring to  obtain  a  surrender  of  the  person  ar- 
rested. Harrison  v.  Sawtel,  10  Johns.  242,  6  Am 
Dec.  887. 

And  a  promise  by  the  directors  of  a  corporation 
to  one  of  their  number  to  induce  him  to  Indorse  a 
corporate  note,  that  tbey  will  respond  to  him  and 
save  him  harmless  from  all  loss  incurred  by  indors- 
ing except  bis  appropriate  share,  wbicb  is  to  be 
t>orne  by  himself,  is  an  original  undertaking  not 
within  the  statute  of  frauds,  and  need  not  be  in 
writing.    Ck)rtelyou  v.  Hoagland,  40  N.  J.  Bq.  I. 

And  an  agreement  made  by  a  surety  on  a  note  of 
a  private  corporation  which  was  secured  by  mort- 
gage on  Us  real  estate  with  bis  cosureties,  in  con- 
sideration of  tbe  assignment  to  him  of  certain 
stock,  tbat  be  would  pay  the  note  and  ail  other 
debts  of  the  corporation  upon  wbicb  tbey  were 
liable  as  sureties,  does  not  terminate  tbe  relation 
of  principal  and  agent  between  the  corporation 
and  the  promising  surety,  and  upon  payment  of 
the  mortgage  note  by  one  subsequently  becoming 
surety  to  tbe  payee  he  is  entitled  to  subrogation  to 
the  rights  of  the  mortgagee,  and  acquires  tbe  right 
to  enforce  the  mortgage  as  against  tbe  corporation 
and  a  priority  as  against  creditors  thereof.  Mc- 
Daniels  v.  Flower  Brook  Mfg.  Co.  22  Vt.  274. 

But  a  promise  by  the  members  of  a  voluntary  as- 
sociation wbo  were  tenants  under  a  lease,  made  to 
one  of  their  number  wbo  had  signed  a  guaranty  of. 
tbe  payment  of  tbe  rent,  that  tbey  would  take  the 
responsibility  of  bis  signature  upon  themselves,  is 
an  agreement  to  answer  for  the  debt  or  default  of 
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bond.'  He  asked  me  who  else  were  going  on. 
I  told  him  Aaron  Rose  and  Asher  Marks. 
...  I  asked  tbem  all  to  meet  me  there  [at 
the  clerk's  office]  on  the  31  st  of  June,  so  as  to 
put  the  jurat  on  the  bond.  I  asked  Rose  and 
WoUenberg  to  meet  me  there  on  that  morning 
to  justify  on  the  bond.  When  this  matter  in 
regard  to  the  signing  occurred,  Mr.  Marks  was 
not  there.  I  went  into  my  room,  out  of  the 
clerk's  office,  for  my  hat,  to  go  and  get  Mr. 
Marks  to  complete  the  business.  When  I  came 
out  of  the  room,  Mr.  Wollenberff  met  me  in 
the  corridor,  and  said:  *Tou  need  not  go  for 
Mr.  Marks.  I  will  take  the  rest  of  the  bond.' " 
The  witness  further  stated,  in  effect,  that,  after 
the  defalcatioi^  WoUenberg  admitted  bis  lia- 
bility on  the  bond  to  the  extent  of  (20,000,  and, 
upon  cross-examination,  that  at  the  signing, 
and  in  the  presence  of  Taylor,  WoUenberg, 
and  himself,  "Mr.  Rose  said  he  would  be  liable 
for  one  third  of  the  i)ond,  and  instructed  Mr. 
Taylor  to  prefix  the  figures  '  (10,000,'  as  he 
would  sign  for  one  third  of  the  bond."  G.  A. 
Taylor,  the  clerk,  jfave  his  version  of  the  exe- 
cution of  the  bond  as  follows:  '*As  near  as  I 
can  remember  the  matter,  these  parties  came 
into  the  office,  and  wished  to  fix  the  bond  out 
before  me,— the  justification;  and  they  told  me 
— I  do  not  know  which  one  it  was  told  me — 
how  they  wanted  it  fixed,  and  how  it  should 
read;  and,  according  to  the  instructions  re- 
ceived from  the  parties  at  that  time,  I  filled  it 
out,  and  fixed  it  in  the  amount  of  (10,000  and 


!  (20,000,  and  put  the  figures  '(10.000'  in  front 
of  Mr.  Rose's  name  at  the  request  of  the  par- 
ties. I  do  not  know  which  one  told  me  to  do 
that."  This  is,  in  substance,  all  the  testimony 
offered;  and,  the  plaintiff  having  rested,  the 
defendant  moved  for  nonsuit,  which  was 
granted  by  the  court,  and  judgment  entered 
against  plaintiff  for  costs,  from  which  he  ap- 
peals. 

Messrs.  R,  Mallory  and  W.  W.  Card"' 
'frell  for  appellant. 

Mr.  J.  w,  Hamilton,  for  respondent: 

It  is  necessary  to  prove  the  contract  alleged 
in  the  complaint,  which  is  in  effect  that  the 
defendant  WoUenberg  agreed  to  indemnify 
and  save  harmless  plaintiff  from  paying  any 
greater  amount  than  one  third  of  the  loss,  if 
any  should  be  sustained  by  reason  of  signing 
said  bond.  The  evidence  of  plaintiff  plainly 
contradicted  these  allegations.  In  such  case& 
upon  a  failure  of  the  testimony  being  insuffi- 
cient to  sustain  a  verdict,  the  judgment  of  non- 
suit is  proper. 

CogsweU  v.  Oregon  A  (7.  2?.  Co.  6  Or.  417; 
Buchanan  v.  Beck,  16  Or.  571;  Brown  v. 
Oregon  Lumber  Co.  24  Or.  817.    ' 

Where  the  sureties  on  a  bond  bind  themselves 
severally  for  a  certain  amount,  each  is  liable 
up  to  that  amount  for  any  debt  he  may  be 
bound  for  as  surety. 

New  Orleans  v.  Waggaman,  81  La.  299;  Ful- 
ton V.  StaU,  14  Tex.  App.  34. 


another  which  must  be  In  wrltlnir  expressinff  oon- 
sideratioQ  therefor  within  the  New  York  statute 
of  frauds,  and  no  recovery  can  be  had  thereon 
where  the  oooslderatlon  is  omitted,  though  con- 
tribution mlfirht  have  been  compelled  if  the  guar- 
antor had  been  sued  upon  the  lease  or  upon  a 
promise  to  pay  rent.  Baker  v.  Dill  man,  12  Abb.  Pr- 
818. 

So,  an  agreement  by  a  surety  whose  land  bad 
been  sold  under  execution  for  the  debt  of  the 
principal  and  bid  in  by  the  other  surety,  by  which 
be  was  to  take  an  asBignment  of  the  bid  and  pay 
off  the  debt,  is  not  a  contract  to  pay  the  debt  of 
another  which  must  be  in  writing  under  the  stat- 
ute of  frauds.    Hockaday  v.  Parker,  8  Jones,  L.  1^ 

And  a  promise  made  by  one  of  two  persons  be- 
lieving themselves  to  have  similar  interests  de- 
pendent upon  thesettlement  of  the  same  question, 
made  to  the  other,  that  if  he  would  commence  and 
carry  through  a  salt  in  his  own  name  to  settle  such 
question  he  would  pay  one  half  the  expense  incur- 
red by  him  therein,  in  consequence  of  which  the 
other  brings  and  prosecutes  such  suit  to  a  final 
termination,  is  not  a  promise  to  answer  for  the 
debt  of  another  which  must  be  in  writing  within 
the  statute  of  frauds.    Dorwin  v.  Smith,  86  Vt.  a9. 

And  an  undertaking  between  creditors  workinir 
together  for  the  protection  of  their  claims,  whereby 
they  agreed  to  share  equally  any  loss  which 
either  may  sustain  in  enforcing  his  claim,  is  a  col- 
lateral undertaking  within  the  meaning  of  the 
statute  of  frauds  providing  that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default, 
or  misdoing  of  another,  unless  the  promise  be  in 
writing  signed  by  the  person  to  be  charged.  Spear 
V.  Farmers'  k  M.  Bank,  166  111.  666. 

So,  in  Jones  v.  Letcher,  13  B.  Mon.  868,  it  was 
held  that  a  surety  of  an  executor  procuring  an- 
other surety  to  be  bound  with  him  upon  his  promise 
to  save  him  harmless  is  liable  thereon,  and  that  a 
third  surety  who  is  released  from  responsibility  on 
the  contract  on  account  of  payments  made  is  a 
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competent  witness  to  prove  the  promise;  but  while 
the  statute  of  frauds  was  not  interposed  as  a  de- 
fense the  court  said  that  it  did  not  perceive  any 
valid  objection  to  such  testimony. 

And  in  Hook  v.  Richeaon,  U6  lU.  4S2,  it  was  held 
that  an  arrangement  between  cosureties  for  the  di»> 
tributlon  of  the  burden  of  their  joint  liabilities 
among  themselves  will  not  affect  or  defeat  their 
rights  against  their  principal,  and  though  the  stat- 
ute of  frauds  was  not  pleaded  there  is  nothing  in 
the  case  to  show  that  the  arrangement  was  in  writ- 
ing. 

In  Bissig  V.  Bntton,  68  Mo.  204,  21  Am.  Rep.  879^ 
however,  it  was  held  that  a  promise  by  one  who  baa 
already  signed  a  replevin  bond  as  surety  in  order 
to  make  it  good  made  to  another,  that  if  he  would 
also  sign  it  he  would  hold  him  harmless  from  all 
damages  aiisinir  therefrom  and  from  all  liabilities 
incurred  on  account  thereof,  is  a  promise  to  answer 
for  the  debt  or  default  of  another  within  the  Mis- 
souri statute  of  frauds,  and  is  invalid  unless  in 
writing.  Following  Oreen  v.  Cresswell,  10  Ad.  ft 
Al.  468. 2  Perry  ft  D.  480,  4  Jur.  168,  mpra. 

And  the  same  rule  has  t)een  adopted  in  Virginta. 

Thus  a  promise  by  one  surety  to  indemnify  an- 
other who  has  become  cosurety  with  him  in  an  of- 
ficial bond  at  the  promisor^s  request  falls  within  the 
provision  of  the  statute  of  frauds  requiring  that  a 
promise  to  answer  for  a  debt,  default,  or  misdoing 
of  another,  must  be  in  writing  to  be  enforceable 
by  action,  and  the  surety  to  whom  the  promise  i» 
made,  where  he  is  compelled  to  pay  the  debt, 
cannot  recover  of  his  cosurety  who  made  tbe 
promise  anything  beyond  his  aliquot  share  of  the 
loss  occasioned  by  the  default  of  tbe  principal 
Wol  verton  v.  Davis,  86  Va.  64. 

In  that  case  it  was  said  that  there  is  no  founda. 
tion  for  any  distinction  between  a  promise  by  a 
stranger  to  the  debt  to  indemnify  a  surety  which  le 
prima  facie  within  the  statute  of  frauds  and  a 
promise  by  one  who  is  himself  surety  also  and 
therefore  answerable  for  the  default  of  the  prin- 
cipal independently  of  his  promise.  F.  H.  B.  ^ 
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At  the  time  of  the  payment  of  this  liability 
by  Rose  and  Wollenberg,  it  was  in  the  form  of 
ti  judgment  aeainst  both.  Neither  party  could 
dispute  their  liability,  the  judgment  being  con- 
^elusive  as  to  both. 

1  Freeman,  Judgm.  4th  ed.  §  256. 

A  verbal  promise  to  indemnify  against  loss  in 
becoming  surety  for  a  third  person  is  a  special 
promise  to  answer  for  the  debt,  default,  or  mis- 
•carria^  of  another  person,  and  no  action  can 
be  mamtained  on  such  promise. 

EasUr  ▼.  WhiU,  12  Ohio  St.  219;  KingOeyv. 
Balcome,  4  Barb.  131;  Nugent  v.  Wolf,  111  Pa. 
471;  Brown  Y.Adams,  1  Stew.  (Ala.)  51, 18 Am. 
Dec.  86. 

If  the  surety  voluntarily  pays,  he  cannot  re- 
■cover  from  cosurety. 

Baylies,  Sureties  &  Guarantors,  p.  827,  §  7; 
Eichhom  v.  Fletcher,  66  Me.  209,  22  Am.  Rep. 
563;  Bancroft  v.  Abbott,  8  Allen,  524. 

WolTerton*  J.,  delivered  the  opinion  of 
the  court; 

The  question  presented  by  this  record  is 
whether  the  alleged  agreement  between  the 
plaintiff  and  defendant  "that  the  liabllitv  of 
plaintiff  should  be  a  one-third  proportion, 
and  that  of  the  defendant  .should  be  a  two- 
thirds  proportion,  of  any  liability  that  might 
occur  under  said  bond  to  said  sureties,"  not 
having  been  entered  into  in  writing,  is  within 
the  statute  of  frauds  and  perjuries,  and  there- 
fore void;  and,  if  not,  another  question 
arises,  and  that  is  whether  the  evidence  pre- 
sents a  prima  facie  case,  sufficient  to  go  to  the 
jury.  It  is  settled  by  Durbin  v.  Knney,  19 
Or.  71 ,  that  as  between  cosureties,  where  one 
of  their  number  has  paid  more  than  his  pro- 
portion of  the  common  liability,  no  special 
agreement  having  been  entered  into  between 
themselves,  the  law  raises  an  obligation  upon 
the  part  of  the  cosureties  to  repav  him  the  ex- 
i^ess  which  he  has  been  compelled  to  pay,  upon 
the  principle  that,  where  there  is  a  common 
liability,  equality  of  burden  is  equity.  Form- 
•erly  equity  alone  entertained  jurisdiction  to 
compel  contribution,  but  latterly  courts  of  law, 
having  borrowed  the  jurisdiction,  are  compe- 
tent, in  most  cases,  to  administer  relief.  It  is 
said  in  the  case  cited  "that  the  doctrine  of  con- 
tribution does  not  depend  upon  contract,  but 
is  bottomed  and  founded  upon  principles  of 
natural  justice.  The  contract  on  which  they 
are  oodebtors,  or  sureties,  onl^  expresses  the 
relation  between  them  and  their  creditor,  and 
is  entirely  distinct  from  the  right  of  contribu- 
tion, which  exists  between  themselves."  While 
the  law,  upon  principles  of  natural  justice, 
raises  the  obligation  of  equitable  contribution 
among  cosureties,  it  by  no  means  follows  that 
the^  are  inhibited  from  fixing  or  determining 
their  relative  liabilities  by  express  contract  or 
agreement  among  themselves.  Indeed,  the 
right  to  enter  into  any  a^eement  in  respect  of 
such  liability  as  their  discretion  or  judgment 
may  dictate  is  not  questioned.  The  important 
•question  is  whether  such  contracts  or  agree- 
ments are  wllhin  the  statute  of  frauds,  requir- 
ing all  contracts  for  the  debt,  default,  or  mis- 
carriage of  another  to  be  contained  in  some 
note  or  memorandum  in  writing  expressing  the 
consideration,  signed  by  the  party  to  be 
charged.  It  is  well  settled  that  the  true  rela- 
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tions  existing  between  joint,  or  joint  and 
several,  promisors  or  obligors  upon  a  note  or 
bond,  or  other  instrument  of  writing,  can  be 
shown  by  parol,  whether  principals  or  sure- 
ties. The  writing  is  paramount,  and  fixes  lia- 
bility, as  it  pertains  to  the  payee  or  obligee; 
but,  as  between  the  makers  or  obligors,  their 
correlative  undertakings,  whether  In  tjie  ca- 
pacity of  principals  or  sureties,  may  be  other- 
wise established.  The  principal,  who  has  ob- 
tained the  benefit  of  the  contract,  or  suffered 
the  forfeiture  of  his  bond  or  obligation,  is  al- 
ways bound  to  indemnify  his  suretv  who  has 
sustained  loss  upon  his  account,  and  he  cannot 
interpose  the  statute  of  frauds  to  prevent  it. 
But  when  we  go  a  step  further,  to  the  propo- 
sition which  involves  the  undertaking  of  one 
surety  to  indemnify  another,  in  whole  or  in 
part,  against  liability  upon  their  principal's  ob- 
ligation, or,  as  is  alleged  in  the  case  at  bar,  an 
agreement  between  themselves  fixing  upon  a 
different  ratio  of  liability  than  that  which  the 
law  raises  or  implies,  we  find  much  contrariety 
of  opinion  and  authority,  as  respects  the  en- 
forcement of  such  undertaking  or  agreement 
where  it  rests  in  parol. 

The  earliest  case  to  which  our  attention  has 
been  called  is  that  of  ITiamas  v.  Cook,  8  Bam. 
&  C.  728.  It  there  appeared  that  one  person 
requested  another  to  become  surety  with  him 
for  a  third  party,  under  promise  or  indemnity 
against  payment.  In  deciding  it,  Bayley,  J., 
says:  *'Here  the  bond  was  given  to  Morris  as 
the  creditor,  but  the  promise  in  question  was 
not  made  to  him.  A  promise  to  him  would 
have  been  to  answer  for  the  default  of  the 
debtor.  But  it  being  necessary  for  W.  Cook, 
since  deceased,  to  find  sureties,  the  defendant 
applied  to  the  plaintiff  to  join  him  in  the  bond 
and  bill  of  exchange,  and  undertook  to  save 
him  harmless.  A  promise  to  indemnify  does  not, 
as  it  appears  to  me,  fall  within  either  the  words 
or  the  policy  of  the  statute  of  frauds."  This 
was  in  1828.  In  1839  Qreen  v.  Cretwell,  10 
Ad.  &  El.  458,  was  decided  by  the  same  court, 
which  may  be  taken  to  have  overruled  Thomas 
V.  Cook.  At  least,  the  reasoning  of  that  case 
was  severely  criticised.  The  case  was  this: 
The  plaintiu,  at  the  request  of  defendant,  and 
under  his  promise  to  indemnify  and  save  him 
harmless,  became  surety  for  one  Hadlev  upon 
a  bail  bond  in  a  civil  action.  The  defendant 
did  not  join  as  cosurety.  The  undertaking 
was  held  to  be  within  the  statute.  The 
court  distinguishes  Thomas  v.  Cook  by  reason 
of  the  fact  that  both  the  plaintiff  and  defend- 
ant therein  joined  as  cosureties.  Subsequent 
authorities  have  assigned  as  a  reason  for  the 
distinction  that,  where  the  defendant  is  co- 
surety, he  is,  as  such,  and  without  any  special 
promise,  liable  already  to  contribute,  and  that 
his  si)ecial  promise  to  pay  the  whole  may  be 
regarded  as  but  a  matter  of  regulation  of  con- 
tribution between  the  two  sureties.'  In  Browne, 
Stat.  Fr.  4th  ed.  §  161a,  it  is  argued  that  the 
reason  is  not  well  assigned,  because — * 'First, 
that,  though  called  regulation  of  a  contribution, 
it  is  really  a  promise  to  pay  what  he  was  not 
otherwise  liable  to  pay  for  a  third  party;  and, 
secondly,  that  he  was  never  liable  to  contribute 
at  all  except  by  force  of  the  relation  of 
cosuretyship  into  which  he  entered,  and  owed 
no  antecedent  debt  or  duty  of  his  own."  These 
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cases  gave  rise  to  tbe  subsequent  divergence  of 
opinion  on  the  subject  treated  therein,  and  the 
decisions  of  courts  of  different  jurisdictions  are 
to  be  largely  distinguished,  in  that  they  have 
followed  the  one  or  the  other  of  these  early  au- 
thorities. Header  v.  Eingham,  13  0.  B.  N.  8. 
844,  a  later  English  case,  decided  in  1862,  and 
arising  out  of  a  similar  state  of  facts,  altj^ough 
not  overruling,  is  in  direct  conflict  with,  Oreen 
y.  CressvM,  In  Cripps  v.  Hartnall,  4  Best  & 
S.  414,  the  court  would  not  say  that  it  could 
lend  its  support  to  Green  v.  CreeaweU.  But  in  a 
much  later  case,  decided  in  1874  (Wildes y, 
DudUyw,  L.  R.  19  Eq.  198),  Qreen  v.  CremoeU 
was  expressly  overruled,  and  Thatnae  v.  Cook 
approved  and  followed.  In  that  case  the  son, 
at  the  request  of  his  father,  became  surety  for 
a  thirty  party,  the  father  not  signing  as  a  co- 
surety; and  it  was  held  to  be  an  original  con- 
tract for  indemnity,  and  within  the  statute  of 
frauds.  By  a  very  recent  case  (G^u«M  v.  Conrad 
[1894]  68  L.  J.  Q.  B.  721),  decided  in  1894,  it 
was  held  that  Oreen  v.  CreseweU  was  no  longer 
bindins,  but  that  Thomae  v.  Cook  was  food 
law.  So  that  it  may  be  said  that  in  England 
the  doctrine  has  been  finally  settled  in  har- 
mony with  the  latter  case. 

The  authorities  among  the  states  of  this 
country  are  much  divided  upon  the  subject. 
Among  tbe  earlier  cases  to  be  found  is  Ckapin 
V.  MerriU,  4  Wend.  657.  decided  in  1880.  The 
facts  slated  are  that  plaintiff,  at  the  request 
and  upon  the  solicitation  of  the  defendant,  and 
under  a  promise  of  indemnity,  entered  into  an 
undertaking,  under  seal,  with  one  Asa  Ran- 
som, by  which  thev  covenanted  with  a  mer- 
cantile Arm  that  if  they  would  supply  one 
Asa  Ransom,  Jr.,  with  goods,  they  (the  co- 
sureties) would  pay  such  an  amount  unpaid  by 
Ransom,  Jr.,  not  exceeding  $2,000,  as  should 
be  due  the  firm.  The  defendant  had  no  inter- 
est in  the  goods.  Marcy,  J.,  in  deciding  the 
case,  says:  "The  contract  on  which  this  action 
is  brought  is  not,  in  my  opinion,  within  the 
statute  of  frauds.  The  action  is  brought  on 
the  parol  undertaking  of  the  defendant  to 
save  the  plaintiff  harmless.  .  .  .  The 
promise  in  this  case  was  original,  and  not  a 
collateral  undertaking,  but  had  ii  a  sufficient 
consideration?  It  is  not  disclosed  that  the  de- 
fendant received  any  benefit  from  what  was 
done  by  tbe  plaintiff;  nor  is  it  necessary,  as  I 
conceive,  that  he  should,  to  make  him  liable. 
In  Tomlinaon  v.  OiU,  1  Ambl.  830,  and  Ready, 
Naeh,  \  Wils.  805.  it  does  not  appear  that  the 
defendant  did  or  could  derive  any  benefit  from 
their  undertakings,  yet  they  were  held  liable  on 
them.  The  consideration  was  tbe  harm  to  the 
plaintiffs.  In  this  case  the  consideration  was 
the  assumption  of  the  plaintiff  of  a  responsi- 
bility on  which  he  was  obliged  to  pay  about 
f  600.  This  is  an  abundant  ^consideration  for 
the  undertaking  on  which  this  action  is 
brought"  This  case  was  subsequently  over- 
ruled by  the  supreme  court  of  New  York. 
(Kingsley  v.  BcUcome,  4  Barb.  181),  which  lat- 
ter was  a  case  wherein  plaintiff  became  bail 
upon  arrest,  at  the  request  of  defendant,  who 
promised  to  indemnify  and  save  him  harmless. 
The  opinion  is  based,  to  some  extent,  upon  the 
express  authority  of  Oreen  v.  Cresnoell,  10  Ad. 
&  El.  458.  In  a  later  case  {Barry  v.  Baneom, 
12  N.  Y.  462),  decided  in  1855,  it  was  held  that 
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a  surety  who  became  such  (upon  a  tax  collec- 
tor's bond)  at  the  request  of  his  cosurety,  and 
under  promise  of  indemnity,  could  not  be  re- 
quired to  contribute,  the  cosurety  having  paid 
the  whole  loss.  Denio,  J.,  says:  "The  case» 
where  the  person  making  the  promise  was 
himself  bound  for  the  aefault  of  the  third 
person  are  uniform  in  holding  the  contract  to- 
be  unaffected  by  the  statute.^"  Thus  distin- 
guishing Oreen  v.  Oresnoell  and  Kingdey  v. 
BaUome,  and  following  Thomas  v.  Cook,  the* 
court  concludes:  "I  am  of  opinion  that  where 
a  person  is  about  to  become  bound  by  writins- 
to  answer  for  the  default  of  a  third  part;^,  and 
he  procures  another  to  be  bound  with  him  in- 
the  same  obligation  by  promising  to  indemnify 
him,  that  this  is  an  original  promise,  and  not- 
within  this  branch  of  the  statute  of  frauds." 
The  same  result  was  reached  in  a  Massachu- 
setts case  {Blake  v.  (^^,^22  Pick.  97),  based 
upon  a  similar  state  of  facts.  In  a  later  case 
from  the  same  state  {Aldriek  v.  Ames,  9  Gray,. 
77),  in  which  the  facts  are  not  stated,  except 
that  the  promise  was  made  for  a  valuable  con- 
sideration, Shaw,  Ch.  J.,  says:  "The  theory  of 
the  statute  of  frauds  is  this,  that  when  a  third 
party  promises  the  creditor  to  pay  him  a  debt 
due  to  him  from  a. person  named,  the  effect  of 
such  a  promise  is  to  become  a  surety  or  guaran- 
tor only,  and  shall  be  manifested  by  writteor 
evidence.  The  promise  in  such  case  is  to  the 
creditor,  not  to  the  debtor.    For  instance,  if 

A,  a  debtor,  owes  a  debt  to  B,  and  C  promisea 

B.  the  creditor,  to  pay  it,  that  is  a  promise  to 
the  creditor  to  pay  the  debt  of  A.  But  in  the 
same  case  should  C,  on  good  consideration, 
promise  A,  the  debtor,  to  pay  the  debt  of  B,. 
and  indemnify  A  from  the  payment,  although 
one  of  the  results  is  to  pay  the  debt  to  B.  yet 
it  is  not  a  promise  to  the  creditor  to  pay  the 
debt  of  another,  but  a  promise  to  the  debtor  to 
pay  his  debt.  This  rule  appears  to  us  to  be 
well  settled  as  the  true  construction  of  the 
statute."  These  earlier  cases  are  sufficient  to 
illustrate  the  distinguishing  features  between 
the  prevailing  antagonistic  opinions  in  this- 
country. 

The  leading  and  perhaps  the  best  considered 
cases  to  be' found  which  follow  in  the  wake  of 
Green  v.  Creeswell  and  Kingsley  v.  Baleome  are 
Easter  v.  White,  12  Ohio  St.  219;  Bissig  v. 
BHtton,  59  Mo.  204,  21  Am.  Rep.  879;  Maeeu 
V.  Childress,  2  Tenn.  Ch.  488;  and  Nugent  v. 
Wolfe,  111  Pa.  471,  56  Am.  Rep.  291.  The 
Ohio  case  was  decided  long  prior  to  the  Eng- 
lish case  of  Wildes  v.  Dudlow,  while  the  Mis- 
souri case  was  almost  concurrent  in  time  witb 
it,  but  without  knowledge  of  its  announce- 
ment, and  was  not  in  any  manner  controlled 
by  it.  The  other  two  cases  cite  it  with  disap- 
proval. The  clearest  illustration  of  the  prin- 
ciple maintained  by  these  cases  is  to  be  found 
in  Nugent  v.  Wolfe.  The  First  National  Bank 
of  Ravenna,  Ohio,  had  obtained  judgment 
against  Powers  &  Co.  Nugent  went  security 
for  Powers  &  Co..  as  he  alleges,  at  the  request 
of  Wolfe,  accompanied  with  a  vfivba}  under- 
taking or  agreement  to  save  Nugent  harmless 
in  his  undertaking  for  Powers  &  Co.  with  the 
bank.  The  court  in  deciding  the  case,  says; 
"There  is  no  testimony,  nor  was  any  offered, 
to  show  that  defendant  had  any  personal  inter- 
est in  the  judgment  on  which  iSail  wasentered. 
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or  that  he  held  property  or  funds  that  should 
have  been  applied  to  the  payment  thereof.  So 
far  as  appears,  it  was  the  proper  debt  of  Pow- 
ers &  Co.,  and  the  substance  of  defendant's 
agreement  is  that  he  would  see  that  they  paid 
it,  and,  if  they  failed  to  do  so,  he  would  pay 
it  for  them.  It  was  literally  a  promise  to  an- 
swer for  the  default  of  Powers  &  Ck).  Plain- 
tiff's lability  as  ball  for  stay  was  merely  col- 
lateral to  the  debt  in  judgment,  and  had  in  con- 
templation nothing  but  the  payment  thereof 
to  the  bank." 

The  cases  which  are  usually  classed  as  fol- 
lowing Thomas  v.  Cook  and  Cnapin  v.  Merrill 
may  be  subdivided  into  three  classes,  in  con- 
sideration of  the  grounds  upon  which  each  is 
apparently  sustained.  First.  It  is  held  that 
where  the  inducement  for  the  promise  of  in- 
demnity is  a  benefit  to  the  promisor  which  he 
did  not  before,  or  would  not  otherwise  enjoy, 
as  where  he  has  a  personal,  immediate,  and 
pecuniary  interest  in  the  principal  transaction, 
and  is  therefore  himself  a  party  to  be  benefited 
by  performance  on  the  part  of  the  promisee, 
the  contract  is  not  within  the  statute,  and  may 
be  supported  by  a  verbal  undertaking.  In  re- 
ality the  undertaking  is  to  pay  a  debt  which 
is,  m  substance,  the  debt  of  the  promisor. 
8miih  v.  Delanep,  64  Conn.  264;  Davis  v.  Pat- 
rick, 141  U.  8.  479.  35  L.  ed.  826;  Beed  v.  Hol- 
eomb,  81  Conn.  360;  Potter  v.  Brawn,  36  Mich. 
274;  HiUiard  v.  WhiUiTex.  Civ.  App.)  31  8. 
W.  658;  Bmerson  v.  JSlater,  68  U.  8.  22  How. 
48, 16  L.  ed.  865.  The  doctrine  established  by 
these  authorities  does  not  seem  to  be  at  vari- 
ance with  Oreen  v.  Gresswell  and  Kingsley  v. 
BdUome,  See  Waterman  v.  Besseter,  45  111. 
App.  155, 165.  It  cannot  be  true,  as  has  been 
intimated,  that  a  new  and  independent  con- 
sideration, moving  from  the  promisor  to  the 
promisee,  will  support  a  verbal  promise;  for 
this  does  not  meet  the  statute,  as  the  writing 
or  memorandum  which  the  statute  requires 
must  itself  be  supported  bv  a  consideration. 
See  MalUyry  v.  QilUtt,  2f  N.  Y.  412,  414. 
Second.  The  promise  of  indemnity  is  not  a 
contract  with  the  creditor  to  answer  for 
the  default  or  miscarriage  of  the  debtor, 
but  is  independent  of  the  principal  con- 
tract or  obligation,  and  constitutes  an  en- 
tirely distinct  and  separate  undertaking,  with 
which  the  creditor  has  nothing  to  do,  and 
which  cannot  avail  him  or  redound  to  his  ben- 
efit in  any  manner.  In  such  a  case  the  as- 
sumption of  the  liability  by  plaintiff  is  itself 
a  sufficient  consideration  to  support  the  prom- 
ise, regardless  of  any  subservient  interest  of 
the  promisor,  or  of  the  fact  of  his  becoming 
cosurety  with  the  promisee,  and  it  need  not  be 
in  writing.  Mills  v.  Brown,  11  Iowa,  314; 
Dunn  V.  West,  5  B.  Mon.  876;  Lucas  v.  Cham- 
berlain, 8  B.  Mon.  276;  Holmes  v.  Knights,  10 
N.  H.  175;  Jones  v.  Bacon,  72  Hun,  506:  8.  C. 
on  appeal,  145  N.  Y.  446;  George  y,  Hoskins,  17 
Kv.  L.  Rep.  63;  Shook  v.  Vanmater,  22  Wis. 
58'"2i  Vogel  v.  Melms,  81  Wis.  306, 11  Am.  Rep. 
606;  Boyery,  Soules,  105  Mich.  81;  Minick  v. 
Huff,  41  Neb.  516;  Tighe  v.  Morrison,  116  N. 
Y  270,  5  L.  R.  A.  617;  Wildes  v.  Dudlow,  L. 
R.  19  Eq.  198,  and  Chapin  v.  MerriU,  4  Wend. 
657.  Third.  Where  the  promisee,  under  the 
promisor's  agreement  to  indemnify  and  save 
harmless,  becomes  Jointly  liable  as  cosurety 
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with  him  for  the  same  obligor,  such  an  agree- 
ment is  held  to  be  an  original  undertaking,  and 
not  within  the  statute.  As  sustaining  this 
proposition,  Thomas  v.  Cook  is  directly  in 
point.  See  also  Horn  v.  Bray,  51  Ind.  555; 
Apgar  v.  Hiler,  24  N.  J.  L.  812;  Chapeze  v. 
Young,  87  Ky.  476;  Adams  v.  Flanagan,  36' 
Vt.  400;  Baldwin  v.  Fleming.  90  Ind.  177; 
Houek  V.  Graham,  123  Ind.  277;  Barry  v. 
Ransom,  12  N.  Y.  462;  Jones  v.  Letcher,  18  B. 
Mon.  368;  Oldliam  v.  Broom,  28  Ohio  St.  41; 
Brandt,  Suretyship,  §  226;  MiekUy  v.  Stock- 
sUger,  10  Pa.  Co.  Ct.  845;  Blake  v.  Ck>U,  22^ 
Pick.  97. 

It  is  within  this  latter  class  that  the  case  at 
bar  must  be  grouped.  The  authorities  have 
not  concurred  entirely  in  the  reasoning  which 
is  supposed  to  support  the  doctrine  upon  which 
these  cases  proceed.  Chancellor  Cooper  in 
Maeey  v.  Childress,  2  Tenn.  Ch.  488,  says  they 
"may  be  safely  rested  on  the  well-established 
doctrine  that  a  surety  may  by  parol  limit  the 
extent  of  his  liability  as  between  him  and  the 
other  parties  to  the  paper."  Miekley  v.  Stock- 
9%er  distinguishes  Nugent  v.  Wolfe,  in  that  the 
latter  case  *'was  in  no  way  connected  with  the 
original  cause  of  action;  he  was  not  a  party 
liable,  and  it  did  not  appear  that  he  had  any 
personal  interest  in  the  judgment  on  which  the 
plaintiff  was  the  only  bail  for  the  stay  of  exe- 
cution." Mr.  Browne  ventures  a  reason  for 
which  he  declares  that  none  other  exists  so  sat- 
isfactory or  consistent  with  the  spirit  of  the 
statute.  The  reason  is  alike  applicable  to  the 
second  and  third  classes  above  enumerated. 
The  troublesome  element  in  the  cases  is  that 
by  the  hypothesis  there  are,  or  are  to  be,  two 
different  persons  concurrently  liable  to  the  . 
plamtiff  to  do  the  same  duty.  He  says:  '^The 
implied  obligation  of  the  third  party  exists 
only  by  force  of,  and  incidental  to,  the  special 
contract  between  the  plaintiff  and  defendant,"* 
and  *'that  the  statute  contemplates  only  obliga- 
tions of  the  third  party  previously  existing  or 
incurred  contemporaneously  with  the  defend- 
ant's special  promise,  or  afterwards,  as  the  case 
may  be,  but  always  existing,  or  to  exist,  inde- 
pendently of  any  contract  of  guaranty  be- 
tween the  plaintiff  and  defendant:  an  obliga- 
tion which  exists,  or  may  exist,  whether  any 
contract  be  made  between  the  plaintiff  and  de- 
fendant or  not;  not  an  obligation  which  comes 
into  existence  only  as  a  legal  incident  of  the 
contract  which  they  have  made."  Browne, 
Stat.  Fr.  g  162. 

But,  seek  where  you  will  for  a  plausible 
footing  upon  which  to  found  the  obligation  so 
as  not  to  come  within  the  purview  of  the  stat- 
ute of  frauds,  the  distinction  taken  in  Green 
V.  CressweU,  of  Thomas  v.  Cook,  that  the 
promisee  became  likewise  bound  upon  the 
obligation  with  the  promisor,  as  cosureties, 
and  for  this  reason,  if  not  also  for  the  reason 
upon  which  the  second  class  is  supported, — 
that  it  is  not  an  undertaking  with  the  cred- 
itor,—the  indemnity  is  not  within  the  statute, 
whether  adequate  or  not,  has  taken  deep  hold 
in  the  judicial  mind,  and  the  undoubted 
weight  of  authority  in  this  country  is  grounded 
upon  it.  Indeed,  the  doctrine  is  even  regarded 
as  settled.  Mr.  Throop,  in  his  treatise  on  the 
Validity  of  Verbal  Agreements  (§  474),  says: 
"As  the  result  of  the  conflict  of  authority 
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upon  tbis  question  [speaking  geDeraUj  of  con- 
tracts of  indemnity  against  a  surety's  liabiHtyl, 
nothing  can  be  regarded  as  definitely  settled, 
«scept,  perhaps,  that,  where  the  promisor  and 
promisee  are  about  to  unite  in  an  instrument 
as  sureties  for  the  third  person,  the  promise  to 
indemnify  is  not  within  the  statute."  If  one 
cosurety  can,  by  a  verbal  undertaking:,  indem- 
nify another  in  whole  against  the  obligation 
of  'the  latter,  without  suffering  the  interdlc- 
iXon  of  the  statute,  he  may  also  in  part,  as  the 
greater  includes  the  less;  and  thus  it  is  that 
cosureties  may,  by  contract,  agreement,  or  un- 
derstanding between  themselves,  limit  and  fix 
the  proportion  and  extent  of  their  several  or 
correlative  liability,  and  it  is  competent  to  estab- 
lish the  agreement  by  parol.  So  we  conclude 
that  it  was  competent  for  the  plaintiff  and  de- 
fendant to  enter  into  such  a  contract  or  agree- 
ment as  is  set  forth  in  plaintiff's  complaint, 
and  the  fact  that  it  is  not  in  writing  cannot  be 


taken  as  an  objection  against  its  enforce- 
ment. 

Now  as  to  the  question  whether,  in  view  of 
the  evidence,  the  court  erred  in  taking  the  case 
from  the  jury  and  sustaining  the  motion  for 
nonsuit.  Without  intimating  any  opinion  as 
to  the  weight  and  effect  to  be  /tiven  to  the  tes- 
timony,—that  bein^  a  matter  for  the  jury  to 
determine,— and  without  recapitulation  here, 
let  it  suffice  to  say  that  we  deem  the  evidence 
introduced  competent  and  sufficient  to  go  to 
the  jury  for  their  consideration  whether  or  not 
there  was  such  an  agreement  entered  into  be- 
tween the  parties  touching  their  correlative 
liabilities  as  plaintiff  has  alleged  by  his  com- 
plaint. Tippin  V.  Ward^  5  Or.  453;  Brown  v. 
Oregon  Lumber  Oo.  24  Or.  317;  Vanbebber  v. 
Plunkett,  26  Or.  562, 27  L.  R.  A.  811;  Baldwin 
V.  Fleming,  00  Ind.  177. 

Let  an  order  be  entered  remanding  the  ease 
for  a  new  trial. 
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1.  A  wlfe*B  inchoate  intereat  nnder 
Rev.  Stat.  1894,  •  2658,  in  real  prop- 
erty owned  by  her  husband  as  a  tenant  In  com- 
men,  may  be  extinguished  by  a  partition  saJe 
notwithstanding  the  Indiana  statutes  malce  no 
provision  for  the  partition  of  her  Inohoaee  right 
and  the  courts  are  not  authorized  to  direct  the 
payment  of  any  part  of  the  proceeds  to  her  upon 
such  a  sale. 

a.  A  statute  proTidinfir  that  a  judicial 
■ale  of  a  man's  property  in  a  suit  to 
which  his  wife  is  not  a  party  shall  not 
prejudice  her  dower  rights  has  no  effect  in  case 
of  a  sale  for  partition  of  land  in  which  he  has  an 
undivided  interest,  where  another  statute  desig- 
nating the  persona  to  be  made  parties  to  par- 
tition proceedings  does  not  recognize  her  as  a 
neoeasary  one. 

3.  The  interest  of  a  woman  in  an  un- 
diTided  share  of  real  estate  held 
by  her  husband  in  common  with 
others,  which  is  contingent  on  her  surviv* 
Ing  him,  does  not  bring  her  within  the  pro- 
visions of  a  statute  authorizing  persons  to  be 
made  parties  to  partition  proceedings  who  are 
'^necessary  to  complete  determination  or  settle- 
ment of  the  questions  involved/*— especially 
where  there  is  no  authority  to  award  her  any  of 
the  proceeds  of  the  sale. 

4«  The  inchoate  rig>ht  of  the  wife  of  a 
cotenant  of  real  estate  is  subject  to  the  liability 
of  the  husband^s  estate  to  be  devested  by  a  par- 
tition sale. 

6.   The  effect  of  the  deed  in  a  partiton 

NoTB.— The  Indiana  law  as  to  rights  of  wife  in 
hnsband^s  property  is  peculiar  to  itself.  For  the 
kindred  question  of  dower,  see  Flowers  v.  Flowers 
<0a.)  18  L.  R.  A.  75^  and  rwte;  also  Butler  v.  Fitz- 
«erald  (Neb.)  27  L.  B.  A«  262. 
89  L.  R.  A. 


sale  is  not  reduced  to  that  merely  of  oo 
owners  so  as  to  leave  the  property  subject  to  the 
inchoate  dower  rights  of  their  wives,  by  a  stat- 
ute providing  that  the  conveyances  shall  bar  all 
claims  of  such  owners  to  said  lands  as  effectually 
as  if  they  themselves  had  executed  the  same. 
0.  The  inchoate  ri^^ht  of  a  wife  under  Rev. 
Stat.  1894,  §  2862«  in  land  held  by  her  husband  as  a 
cotenant,  may  be  barred  by  a  partition  sale  in  an 
action  to  which  she  was  not  a  party,  notwith- 
standing Rev.  Stat.  18M,  §  2880,  providing  that  no 
sale  of  the  husband^s  property  by  virtue  of  any 
decree  to  which  she  shall  not  be  a  party  shall  af- 
fect her  rights,  as  that  section  applies  only  where 
the  wife  is  a  necessary  party,  which  she  is  not  in 
such  action. 

(Jordan,  J.,  dissents.) 

(November  4. 1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to  obtain 
partition  of  certain  real  estate.    Retersed, 

,Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Ayres  A  Jones  and  Caroline 
B.  Hendricks,  for  appellant: 

The  wife's  inchoate  interest  in  husband's 
real  estate  is  a  matter  subject  to  legislative  con- 
trol. 

Noel  V.  ESwing,  9  Ind.  87;  Map  v.  Fletcher, 
40  Ind.  575;  Weaver  v.  Gregg,  6  Ohio  St.  647. 
67  Am.  Dec.  365;  Lawrence  v.  Miller,  1  Sandf . 
616,  Overruled  2  N.  Y.  245.  upon  another 
point;  Jackson  v.  Edwqrds,  7  Paiee,  886;  Davis 
V.  fjang,  153  111.  175;  1  WashK  Real  Prop, 
p.  208,  *158;  Story,  Confl.  L.  §  109;  Park. 
Dower,  5. 

The  wife's  inchoate  right  is  an  incident  of 
the  husband's  seisin,  and  this  seisin  may  be 
terminated  at  any  time  by  authority  of  the 
legislature  in  sale  under  partition. 

Moore  v.  New  York,  4  Sandf.  456;  Jackson 
V.  Edwards,  22  Wend.  498. 

It  is  an  incident  to  an  estate  held  in  commoii 
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tiiat  the  tenant  can  be  compelled  to  make  par- 
tition. 

Iaa  v.  Lindea,  23  Mo.  202.  64  Am.  Dec.  262; 
Potter  V.  Wheder,  18  Mass.  506;  1  Washb.  Real 
Prop.  p.  208.  »158. 

The  law  gives  the  wife  an  inchoate  interest 
in  the  real  estate  of  her  husband  as  against  the 
voluntary  act  of  the  husband,  and  not  as 
against  legislative  provision  for  the  general 
good. 

Jaeluon  v.  Edwards,  22  Wend.  519;  Weaver 
V.  Oregg,  6  Ohio  St.  552,  67  Am.  Dec.  855. 

The  wife  is  not  a  necessary  party,  and  her 
appearance  in  suit  could  not  affect  her  interests 
therein. 

EoUe^y.  Glover,  86  S.  C.  404,  16  L.  K  A. 
776;  1  Washb.  Real  Prop.  p.  208,  »158;  Lee  v. 
Lindell,  22  Mo.  202.  64  Am.  Dec.  262. 

It  was  the  legislative  intent  to  devest  the 
wife  of  her  inchoate  interest  without  making 
her  a  party  to  the  proceedings. 

Davis  V.  Lang,  153  111.  175;  Weaver  v.  Oregg, 
-6  Ohio  St.  547,  67  Am.  Dec.  855;  Hinds  v. 
Stevens,  45  Mo.  209:  Lee  v.  Lindell,  22  Mo. 
202,  64  Am.  Dec.  262.     / 

Mr,  T.  E,  Johnson,  for  appellee: 

Mrs.  Wagner  had  an  inchoate  interest  in  the 
land  at  the  time  the  partition  proceedings  were 
instituted  in  May,  1856,  which  interest  under 
the  rulings  of  this  court  she  took  by  purchase. 

Richardson  v.  Schvlte,  98  Ind.  4&. 

The  title  of  the  wife,  when  it  vests,  is  abso- 
lute as  against  a  grantee  of  the  husband,  so 
that  it  does  not  merely  encumber  the  land,  but 
tears  up  the  title  from  the  very  roots. 

Bever  v.  North,  107  Ind.  548;  Tangvep  v. 
O'Connell,  132  Ind.  68;  Rev.  Stat.  1881,  ^2508. 

Ample  provisions  are  made  for  the  ascertain- 
ing and  the  settlini;  the  rights  of  the  parties 
in  the  land,  and  if  the  land  cannot  be  divided 
without  damage  to  the  owners,  and  conse- 
quently has  to  be  sold,  the  court  has  power  to 
adjust  and  secure  the  rights  of  the  parties  in 
the  proceeds  of  such  sale. 

Miltigan  v.  Poole,  85  Ind.  68;  Martindale  v. 
Alexander,  26  Ind.  104,  89  Am.  Dec.  458; 
Schissel  v.  Dtekson,  129  Ind.  149. 

To  give  validity  and  effect  to  a  partition  all 
persons  interested  should  be  made  parties  to 
the  suit. 

Milligan  v.  Poole,  85  Ind.  68. 

The  inchoate  rights  of  the  wife  are  as  much 
entitled  to  protection  as  the  vested  rights  of 
the  widow 

Fletcher  v.  Holmes,  82  Ind.  587;  MiUs  v.  Van 
Yoorhies,  20  N.  Y.  420;  BeU  v.  Neu)  York,  10 
Paige,  49. 

Of  the  riji:ht  of  a  surviving  wife  to  one  third 
of  the  land  of  which  the  husband  was  seised 
during  coverture,  she  cannot  be  deprived  by 
any  act  of  the  husband  alone;  and  any  attempt 
to  defraud  her  of  her  marital  rights  cannot  re- 
ceive the  sanction  of  the  law. 

Johnson  V.  MiUer,  47  Ind.  876,  17  Am.  Rep. 
699. 

Dower  was  given  by  our  statutes  for  the  sup- 
port and  maintenance  of  the  widows,  and  to 
permit  any  act  of  the  husband  to  lessen  or  in- 
jure tbat  right  would  be  in  direct  opposition 
to  the  spirit  and  meaning  of  the  law. 

Rank  v.  flanna,  6  Ind.  22;Knapp,  Partition, 
p.  288;  FoltzY,  Wert,  108  Ind.  418;  EUiott  v. 
CeOe,  118  Ind.  898;  Verry  y.  Robinson,  25  Ind.  I 


19,  87  Am.  Dec.  846;  Francisco  v.  Hendricks^ 
28  111.  67. 

Where  the  inchoate  rl^ht  of  dower  is  af- 
fected by  decree,  the  wife  is  a  necessary  party 
to  the  action. 

Damm  v.  Moon,  48  Mich.  510;  Rosekrans  v. 
Rosekrans,  7  Lans.  486;  Oreiner  v.  Klein,  28 
Mich.  17. 

Neither  the  husband  nor  the  court,  nor  any 
other  human  power,  can  compel  the  wife  to 
relinquish  her  right  of  dower,  inchoate  though 
it  may  be,  when  she  is  asking  the  aid  of  the 
court. 

Royston  v.  Rayston,  21  Ga.  172;  Latoson  v. 
De  Boll,  78  Ind.  567. 

The  universal  rule  of  the  courts  of  Ohio, 
with  the  single  exception  of  Weaver  v.  Oregg, 
6  Ohio  St.  547,  67  Am.  Dec.  855.  has  been 
that  a  wife's  inchoate  dower  rights  can  in  no 
regard  be  affected  by  an  action  at  law  or  in 
chancery,  to  which  she  is  not  a  party. 

Black  V.  Kuhlman,  80  Ohio  St.  196;  Unger 
V.  Leiter,  82  Ohio  St.  210;  Dingman  v.  Ding- 
man,  89  Ohio  St  172;  MeArthur  v.  Franklin, 
15  Ohio  St.  485;  Mandd  v.  McOlave,  46  Ohio 
St.  407,  5  L.  R.  A.  519. 

MeCabe*  J.,  delivered  the  opinion  of  the 
court: 

Appellee  sued  appellant  in  the  superior 
court  for  partition  of  lots  16  and  17  in  Hanna- 
man's  south  addition  to  the  city  of  Indianapo- 
lis, and  to  quiet  her  title  to  her  alleged  pro- 
portion thereof.  The  action  was  commenced 
May  3,  1894.  The  issues  formed  were  sub- 
mitted to  and  tried  by  the  court,  resulting  in  a 
special  finding  of  facts,  upon  which  the  court 
stated  conclusions  of  law  favorable  to  the  plain- 
tiff. Judgment  was  rendered  pursuant  to  the 
conclusions  of  law,  in  favor  of  the  appellee. 
The  conclusions  of  law  are  assigned  for  error. 

The  material  facts  found  are,  in  substance, 
that  appellee.  Mary  J.  Wagner,  and  said  Peter 
Wagner  were  married  on  November  22,  1855, 
in  Clay  county,  Indiana,  where  they  lived  to> 
getheras  husband  and  wife  until  May  11,  1887, 
when  said  Peter  died  intestate,  leaving  an  es- 
tate of  less  than  $5,000,  and  left  surviving  him 
said  Mary  J.  as  his  widow,  together  with  five 
children.  At  and  prior  to  May  16,  1856,  said 
Peter  Wagner,  the  husband  of  appellee,  was 
the  owner  in  fee  simple  of  an  undivided  inter- 
est in  a  tract  of  land  of  about  6  acres,  situated 
in  Marion  county,  Indiana,  out  of  which  the 
lots  in  dispute  have  been  carved.  At  said  date 
he  and  some  ten  other  persons  held  the  afore- 
said tract,  undivided,  as  tenants  in  common. 
On  said  May  16, 1856,  proceedings  for  partition 
were  instituted  by  said  Peter  Wagner  and 
others  of  his  cotenants  against  the  cotenant 
George  Wagner  in  the  common  pleas  court  of 
said  county.  At  the  trial  of  that  cause  the 
land  sought  to  be  partitioned  was  found  not  to 
be  susceptible  of  division,  and  the  same  was 
by  the  court  ordered  to  be  sold  as  an  entirety, 
and  David  S.  Beaty  was  appointed  a  commis- 
sioner to  make  the  sale  thereof;  and  in  pursu- 
ance of  such  order  he  sold  said  real  estate  to 
William  Smith,  and  executed  to  him  a  commis- 
sioner's deed  for  the  same,  which  deed  was 
approved  by  the  court,  and  duly  recorded,  and 
the  proceeds  arising  from  the  sale  were  paid  to 
and  divided  among  the  parties  to  the  action  ac- 
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cording  to  their  respective  shares  and  rights. 
The  appellee,  the  wife  of  said  Peter,  at  the 
time  said  former  action  for  partition  was  com- 
menced, was  not  in  any  manner  made  a  party 
plaintiff  or  defendant  to  said  action,  nor  did 
she  join  in  any  manner  therein,  neither  was 
she  notified  of  the  pendency  thereof,  and  had 
no  knowJedge  of  said  partition  proceedings 
until  after  the  death  of  her  said  husband.  She 
never  joined  her  husband  at  any  time  in  the 
conveyance  of  any  part  of  said  real  estate,  nor 
in  any  manner  or  form  did  she  dispose  of  her 
inchoate  interest  therein  by  her  own  act. 
Through  mesne  convevances  from  said  Smith 
and  his  grantees,  appellant,  Patrick  Ha^gerty , 
was  seised  by  deed  of  conveyance  of  said  lots 
16  and  17.  The  conclusions  of  law  are  to  the 
effect  that  appellee,  Mary  J.  Wagner,  is  the 
owner  in  fee  simple  of  an  undivided  one  third 
of  her  deceased  husband's  interest  in  said  real 
estate,  and  that  appellant,  Patrick  Haggerty, 
is  the  owner  of  the  residue  thereof. 

The  ground  upon  which  the  conclusion  that 
appellee,  Mary  J.  Wagner,  is  the  owner  of  a 
moiety  of  the  real  estate  in  question  is  based, 
as  we  learn  from  appellee's  brief  and  a  writ- 
ten opinion  filed  by  the  learned  judge  of  the 
trial  court,  is  that,  by  failure  to  make  her  a 
party  to  the  prior  partition  proceedings,  her 
inchoate  interest  in  said  lands  as  the  wife  of 
Peter  Wagner  was  not  extinguished  by  the 
partition  sale.  The  question  thus  raised  is  a 
new  one  in  this  court,  the  same  never  having 
been  directly  decided  before,  nor  has  the  ques- 
tion ever  previously  been  before  or  considered 
by  this  court.  The  question  has  been  consid- 
ered and  decided  by  other  courts  of  last  resort 
under  statutes  somewhat  similar  to  our  own. 
Some  of  those  courts  have  decided  the  ques- 
tion one  way,  and  some  the  other.  We  there- 
fore feel  called  upon  to  consider  the  question 
upon  principle  before  reviewing  the  decisions. 
The  question,  primarily,  is  this:  Is  it  neces- 
sary, in  a  partition  suit  between  cotenants, 
where  one  of  the  cotenants  has  a  wife  living 
at  the  time  the  partition  proceedings  are  had, 
to  make  such  wife  a  party  thereto  In  order  to 
make  such  proceedings  binding  on  her  in  case 
she  outlives  her  husband,  and  becomes  his  sur- 
viving widow?  The  discussion  has  taken  a 
wide  range,  involving  a  consideration  of  vari- 
ous statutes.  Great  stress  is  laid  upon  Rev.  Stat. 
1894,  §  2652  (Rev.  Stat.  1881,  ^  2401),  which 
was  in  force  at  the  time  the  prior  partition 
proceedings  took  place.  It  provides,  among 
other  things,  thaf  a  surviving  wife  is  entitled, 
except  as  in  §  17  .     excepted,  to 

one  third  of  all  the  real  estate  of  which  her 
husband  may  have  been  seised  in  fee  simple 
at  any  time  during  the  marriage,  and  in  the 
conveyance  of  which  she  may  not  have  joined, 
in  due  form  of  law."  The  only  exception  in 
§  17  is  in  favor  of  creditors  where  the  real  es- 
tate exceeds  in  value  $10,000,  in  which  case 
the  widow,  as  against  such  creditors,  only 
takes  one  fourth,  instead  of  a  third,  and  where 
such  real  estate  exceeds  in  value  $20,000  she 
takes,  as  against  such  creditors,  one  fifth,  in- 
stead of  a  third.  These  exceptions  have  no 
application  to  the  facts  in  this  case,  and  hence 
no  bearing.  The  sweeping  language  that  she 
is  entitled  to  one  third  of  all  real  estate  of 
which  her  husband  may  have  been  seised  in  fee 
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simple  at  any  time  during  the  marriage,  and 
in  the  conveyance  of  which  she  may  not  have^ 
joined  in  due  form  of  law,  is  subject  to  ex- 
ceptions not  mentioned  in  the  statute  of  de- 
scents, which  arise  out  of  other  laws  and  the 
evident  intent  of  the  legislature.  For  instance, 
it  has  no  force  where  the  husband's  title  was 
devested  before  the  section  took  effect.  Taylor 
V.  Sample,  51  Ind.  428.  And  where  liens  ex- 
isted on  the  lands  at  the  time  the  marriage  took 
place,  such  liens  may  be  enforced  So  as  to  ex- 
tinguish her  inchoate  interest  in  the  land,  eveiv 
though  she  do  not  join  with  her  husband  in 
any  form  of  conveyance  of  the  land.  Arnir 
strong  v.  MeLaughlin,  49  Ind.  870;  Eiceman  v. 
Fincfi,  79  Ind.  511.  And  the  sanve  is  true 
where  the  lien  existed  at  the  time  the  husband 
became  seified  of  the  land.  ICissel  v.  Eaion^ 
64  Ind.  248;  Godfrey  y.  Craycrafl,  81  Ind.  476-,. 
VaThdevender  v.  Moore,  146  Ind.  44.  And  soil 
has  been  held  by  this  court,  and  correctlv.  we 
think,  that,  where  land  was  conveyed  by  its 
owner  to  another,  so  that  other  could  mort- 
gage it  to  the  school  fund  to  secure  a  loan  for 
the  benefit  of  the  grantor,  and  then  such  gran- 
tee conveyed  the  land  back  to  the  grantor, 
without  the  wife  of  such  first  grantee  joining 
in  the  conveyance,  and  afterwards  he  died, 
leaving  his  wife  surviving  him,  she  was  not 
entitled,  under  this  section,  to  any  part  of  sucb 
land,  though  she  came  within  the  very  letter 
of  the  statute,  because,  in  analogy  to  the  com- 
mon-law inchoate  right  of  dower,  the  seisin  of 
the  husband  was  only  insatntaneous,  and  hence 
insufficient  to  oreate  the  inchoate  right.  John- 
ton  V.  Plumey  77  Ind.  166.  Again,  where  real 
estate  is  appropriated  jipon  compensation  in 
the  exercise  of  the  power  of  eminent  domain, 
or  in  case  of  the  dedication  of  lands  of  the 
husband  to  public  use  in  making  highways, 
canals,  railroads,  streets,  and  the  like,  the  in- 
choate right  of  dower,  Or  its  substitute,  the  in- 
choate right  of  the  wife  to  one  third  in  fee 
simple  in  her  husband's  lands,  is  extinguished 
without  her  joining  in  any  deed  therefor,  or 
being  made  a  party  thereto  in  any  manner  or 
form.  Duncan  v.  Terre  Haute,  '85  Ind.  104;. 
IndianapoUe  v..  Kingebury,  101  Ind.  200,  61 
Am.  Rep.  749.  In  the  first  one  of  the  two 
cases  last  cited  above  it  is  said,  on  pages  10^ 
and  107,  that  "the  courts  of  this  country 
seem  to  have  uniformly  held,  when  the  ques- 
tion has  come  before  them,  that  when  lands* 
are  appropriated  by  the  exercise  of  eminent 
domain,  or,  what  is  said  to  be  equivalent  to  it, 
the  dedication  of  lands  to  public  use,  the 
dower  of  the  wife  is  defeated.  Ouynne  v. 
Cincinnati,  8  Ohio,  24,  17  Am.  Dec.  576; 
Moore  v.  iVJw  Tork,  4  Sandf,  456,  affirmed  in 
the  court  of  appeals,  8N.  Y.  110,  59  Am.  Dec. 
473;  JackeonY,  Edwards^  7  Paige,  386;  1  Scrib- 
ner.  Dower,  pp.  550-555.  Dillon,  in  his  trea- 
tise on  Municipal  Corporations,  2d  ed.  §  459, 
says:  'As  dower  is  not  the  result  of  contract, 
but  is  a  positive  legislative  institution,  it  i» 
constitutionally  competent  for  the  legislature 
to  authorize  lands  to  be  taken  by  a  municipal 
corporation  for  a  market,  street,  or  other  pub- 
lic use,  upon  an  appraisement  and  payment  of 
their  value  to  the  husband,  the  holder  of  the 
fee,  and  such  taking  and  payment  will  confer 
an  absolute  title  devested  of  any  inchoate  right 
of  dower.    Nor  Is  a  widow  dowable  in  land» 
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dedicated  by  her  husband  in  his  lifetime  to  the 
public,  where  the  dedication  is  complete,  or 
has  been  accepted  and  acted  upon|by  the  munic- 
ipal authorities.'  Washburn,  in  treating  of 
the  various  modes  in  which  dower  may  be  de- 
feated, says:  *One  mode  in  which  dower  may 
be  defeated  remains  to  be  mentioned,  and  that 
is,  by  the  exercise  of  eminent  domain  during 
the  life  of  the  husband,  or,  what  is  eauivalent 
to  it,  the  dedication  of  land  to  the  public  use.' 
[1  Washb.  Real  Prop.  4th  ed.  p.  269].  In 
Moore  v.  New  York,  4  Sandf.  456,  the  court,  in 
speaking  of  a  former  decision,  says:  *We 
then  held  that  the  wife's  right  of  dower  was 
merely  inchoate  during  the  life  of  the  husband, 
and  that  she  had  no  vested  or  certain  interest 
in  his  lands.  The  right  being  merely  an  in- 
cident to  the  marriage  relation,  it  seems  to  us 
that  while  this  right  is  thus  inchoate,  and  be- 
fore it  has  become  vested  by  the  death  of  the 
husband,  any  regulation  of  it  may  be  made 
by  the  legislature,  though  its  operation  is,  in 
enect,  to  devest  the  right;  the  marriage  rela- 
tion itself  beine  within  the  power  of  the  legis- 
lature to  modi^,  or  even  abolish,  it.'  " 

These  several  exceptions  to  the  full  force 
and  effect  of  the  section  of  our  statute  of  de- 
scents quoted  above  manifestly  arise  out  of 
other  statutes  and  laws  creating  rights  in  other 
persons  paramount  to  the  inchoate  right  of  the 
wife  in  the  lands  of  her  husband.  Dower  hav- 
ing been  abolished  by  the  Revision  of  1853,  it 
has  often  been  said  by  this  court  that  the  pro- 
vision made  for  the  widow  in  her  husband's 
real  estate  by  the  same  revision  was  a  substi- 
tute for  dower,  and  many  of  the  rules  that  had 
been  previously  applied  to  dower  have  since 
been  applied  to  the  substitute.  Two  provisions 
in  favor  of  the  widow  in  lieu  of,  or  as  a  substi- 
tute for,  dower  in  her  husband's  real  estate, 
have  been  made  by  the  revision  of  1852,  and 
since  re-enacted,  and  now  in  force.  One  of 
them  is  the  section  already  quoted,  and  the 
other  is  the  old  g  17  of  our  statute  of  descents 
(Rev.  Stat.  1894,  §  2640;  Rev.  Stat.  1881, 
^  2488).  This  section  provides  that,  "if  a  hus- 
*  band  die  testate  or  intestate,  leaving  a  widow, 
one  third  of  his  real  estate  shall  descend  to  her 
in  fee  simple,"  etc.  The  widow  takes,  under 
this  section,  as  heir  of  her  husband.  Rvsing 
V.  Eunng,  26Ind.  63;  Jfay  v.  Fletcher,  40Ind.. 
675;  Bowen  v.  Preston^  48  Ind.  867;  Brown  v. 
Harmon,  73  Ind.  412;  Derry  v.  Derry,  74  Ind. 
560;  Hendrix  v.  McBeth,  87  Ind.  287.  But 
the  widow  does  not  take,  under  §  27  old 
number  (Rev.  Stat.  1894,  §  2652,  Rev.  Stat. 
1881,  §2491),  first  above  quoted,  as  heir,  but 
by  virtue  of  her  marital  rights.  Bowen  v.  PreB- 
ton,  48  Ind.  867;  Brannon  v.  May,  42  Ind.  92; 
Johnson  v.  Miller,  47  Ind.  876,  17  Am.  Rep. 
699;  Hendrix  v.  McBeth,  87  Ind.  287;  MeKin- 
ney  v.  Smith,  106  Ind.  404.  And  therefore  the 
interest  the  widow  takes  under  said  section  is 
more  like  dower  than  the  interest  which  she 
takes  under  the  other  section,  where  it  pro- 
vides that  one  third  of  her  husband's  real  es- 
tate shall  descend  to  her.  This  provision  im- 
pliedly requires  that  her  husband  shall  die 
seised  of  the  real  estate  mentioned  therein,  be- 
cause it  could  not  descend  from  him  to  her  if 
he  did  not  die  seised  of  it.  The  other  section, 
and  the  one  here  involved,  only  requires  it  to 
be  real  estate  of  which  her  husband  may  have 
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been  seised  in  fee  simple  at  any  time  during 
the  marriage,  and  in  the  conveyance  of  which 
she  may  not  have  joined  in  due  form  of  law. 
That  was  the  precise  quality  of  dower  at  com- 
mon law,  except  that  it  was  a  life  estate  in 
one  third  of  all  lands  "as  were  her  husband's 
at  any  time  during  the  coverture."  1  Greenl. 
Cruise.  *165.  In  Johnson  v.  Plume,  77  Ind. 
166, —  being  a  case  where  the  surviving  widow 
was  asserting  her  right  to  land  once  owned  by 
her  husband,  and  in  the  conveyance  of  which 
she  had  not  joined  him,  founding  her  claim  on 
the  same  section  relied  on  by  the  appellee  here, 
— this  court,  after  quoting  the  section,  said : 
"By  the  terms  of  this  statute  a  surviving 
wl^  is  entitled  to  one  third  of  all  the  real  es- 
tate of  which  the  husband  was  seised  at  any 
time  during  the  marriage,  and  in  the  convey- 
ance of  which  she  did  not  join.  The  appellee's 
husband  was  seised  of  the  land  in  dispute,  and, 
as  she  did  not  join  him  in  the  conveyance  made 
to  James  Gallately,  sh^  is  within  the  letter  of 
the  statute;  and,  if  the  statute  is  to  be  lit- 
erally construed,  her  claim  must  prevail.  At 
the  common  law  a  widow  was  entitled  to 
dower  in  all  lands  of  which  her  husband  was 
seised  at  any  time  during  coverture,  and  in 
the  conveyance  of  which  she  did  not  join. 
This  was  the  law  in  this  state  before  the  pres- 
ent statute,  was  enacted.  Since  its  enact- 
ment she  is  entitled  to  a  third  in  fee.  The  stat- 
ute merely  enlarges  her  rights,  by  substituting 
a  third  in  fee  for  a  dower  interest,  but  does  not 
otherwise  change  them;  therefore,  she  cannot 
claim  a  third  in  fee  in  any  lands  in  which  she 
could  not  have  claimed  dower  before  the  adop- 
tion of  the  statute.  At  the  common  law  she 
could  not  claim  dower  in  lands  held  by  her 
husband  as  trustee,  nor  in  such  as  he  had  held 
by  an  instantaneous  seisin.  These  rules  ap- 
ply under  the  statute,  and,  if  the  appellee's 
husband's  seisin  was  instantaneous,  or  that  of 
a  trustee,  she  cannot  recover."  As  before  ob- 
served, it  was  held  that  the  seisin  of  the  hus- 
band was  for  a  particular  purpose,  and  there- 
fore a  mere  instantaneous  seisin,  and  hence 
she  could  not  recover. 

No  reason  has  been  suggested,  nor  can  we 
think  of  any,  why  the  inchoate  right  of  the 
wife  of  a  cote d ant  of  real  estate  may  not  be 
extinguished  by  a  partition  sale  without  mak- 
ing her  a  party,  as  well  as  in  cases  where  the 
husband's  title  is  devested  before  the  section 
took  effect,  in  cases  where  liens  existed  on  the 
land  at  the  time  the  marriage  took  place,  in 
cases  where  liens  on  the  land  existed  at  the 
time  the  husband  became  seised,  in  cases 
where  his  seisin  was  only  for  a  temporary  pur- 
pose, and  in  cases  where  the  husband*s  land  is 
appropriated  upon  compensation  in  the  exer- 
cise of  the  power  of  eminent  domain,  or  in 
cases  of  the  dedication  of  lands  of  the  hus- 
band to  public  use  in  making  highways, 
canals,  railroads,  streets,  market  places,  cem- 
eteries, and  the  like.  But  it  is  earnestly 
and  ably  contended  by  appellee's  learned 
counsel  that  another  section  (Rev.  Stat.  1894, 
§  2660,  Rev.  Stat.  1881,  §  2499),  impera- 
tively requires  the  wife  to  be  made  a  party  in 
such  a  case,  or  the  proceedings  will  be  void  as 
to  her.  That  section  was  in  force  when  the 
prior  partition  proceedings  took  place,  and  it 
reads  as  follows:    *  'No  act  or  conveyance,  per- 
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fonned  or  executed  by  the  husband  without 
the  assent  of  his  wife,  evidenced  by  her  ac- 
knowledgment thereof  in  tbe  manner  required 
by  law;  or  any  sale,  disposition,  transfer,  or  en- 
cumbrance of  the  husband's  property  by  vir- 
tue of  any  decree,  execution,  or  mortgage  to 
which  she  shall  not  be  party  (except  as  provided 
otherwise  in  this  act),  shall  prejudice  or  ex- 
tinguish the  right  of  the  wife  to  her  third  of  his 
lands  or  to  her  jointure,  or  preclude  her  from 
the  recovery  thereof,  if  otherwise  entitled 
thereto. "  It  is  not  claimed  —as  it  could  not  rea- 
sonably be— that  the  first  clause  of  the  section 
is  applicable  to  the  case.  But  the  last  clause  is 
relied  on  with  great  confidence  by  the  appellee. 
It  is  earnestly  insisted  that  the  latter  clause  ex- 
pressly provides  that  no  decree  to  which  she 
shall  not  be  a  party  * 'shall  prejudice  or  extin- 
guish tbe  right  of  the  wife  to  her  third  in  his 
[her  husband's]  lands."  Plain  and  imperative 
as  this  language  is,  it  must  receive  a  construc- 
tion, because,  as  we  have  already  seen,  this 
court  has  held  in  the  various  cases  above 
mentioned  that  the  wife's  inchoate  interest  in 
her  husband's  land  may  be  extinguished  by 
proceedings  to  which  she  was  not  a  party ;  and 
this.  too.  while  the  section  just  quoted  was  in 
full  force.  This  section  must  be  construed 
along  with  a  section  of  the  Code  of  Civil  Pro- 
cedure hereinafter  referred  to,  and  relied  on 
by  appellee  as  establishing  the  law  as  to 
necessary  parties  in  partition  proceedings. 
The  reason  why  the  two  sections  must  be  con- 
strued together  is  that  they  relate  to  the  same 
subject,  namely,  necessary  parties  to  actions 
resulting  in  judgments  and  decrees.  The  rea- 
son why  this  section  cannot  be  so  construed  as 
to  require  persons  to  be  made  parties  who  are 
unnecessary  is  that  to  do  so  brings  it  into  con- 
flict with  the  section  of  the  Code  already  re- 
ferred to.  The  law  requires  us  to  construe  these 
two  sections  in  pari  materia,  and  to  give  effect 
to  each,  if  possible.  State  v.  Rackley,  2  Blackf . 
249;  Indiana  Central  Ganat  Go.  v.  State,  53  Ind. 
675;  Stout  v.  Orant  County  Comrs,  107  Ind. 
d48.  To  construe  the  section  last  (quoted  so  as 
to  require  persons  to  be  made  parties  who  are 
unnecessary  parties  is  to  bring  it  into  conflict 
with  the  section  of  the  Code  referred  to.  But 
it  may  be  harmonized  with  that  section  by 
construing  its  requirements  as  to  parties  to  re- 
late to  such  parties,  and  to  such  parties  only, 
as  are  necessary  parties.  Any  other  construc- 
tion requires  us  to  conclude  that  the  legisla- 
ture intended  to  declare  by  law  that  in  certain 
cases  persons  should  be  made  parties  to  cer- 
tain actions  who  are  wholly  unnecessary,  and 
that  a  failure  to  make  unnecessary  parties 
should  cause  the  overthrow  of  the  judgments 
and  decrees  of  the  courts  in  such  proceedings. 
It  is  too  clear  for  controversy  that  the  legisla- 
ture had  no  such  intention.  And  the  inquiry 
naturally  arises,  why  it  is  not  necessary  to 
make  the  wife  a  party  when  her  husband's 
land  is  to  be  taken  to  make  a  public  highway, 
or  when  the  same  is  to  be  appropriated  upon 
compensation  for  a  railroad  right  of  way? 
The  only  answer  to  this  question  is  that,  if  she 
were  made  a  party,  there  is  nothing  that  she 
could  do  to  protect  her  inchoate  interest. 
There  is  no  answer  she  could  make  that  would 
qualify  or  prevent  the  appropriation.  She 
could  only  answer,  "I  am  the  wife  of  the 
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owner,"  and  that  fact  would  be  disclosed  by 
the  complaint,  if  she  were  made  a  party. 
There  is  no  issue  she  could  tender,  and  no  is- 
sue could  be  tendered  to  her.  Therefore,  if 
she  were  made  a  party  to  such  a  proceeding, 
she  would  not  be  a  party  to  any  issue,  nor 
could  she,  as  such  a  party,  do  anything  to  pro- 
tect her  inchoate  right.  The  cases  to  which 
we  have  referred  show  that  the  section  last 
cited  has  not  been  given  such  a  broad  scope 
in  meaning  by  this  court  as  to  allow  a  surviv- 
ing wife  to  recover  her  third  in  lands  of  her 
husband,  taken  without  her  becoming  a  party 
thereto,  in  the  various  modes  of  appropriation 
enumerated  above,  though  its  sweeping  lan- 
guage would,  at  first  blush,  seem  to  warrant  a 
contrary  ruling.  The  leading  idea  in  the  sec- 
tion is  that  she  must  be  a  party  to  certain  acts 
or  proceedings  touching  her  inchoate  interest 
It  evidently  was  not  intended  by  the  latter 
clause  of  the  section  to  make  any  new  law  on 
the  subject  of  necessary  parties.  The  provi- 
sion was  enacted  in  view  of  the  law  as  it  then 
and  still  exists  as  to  parties.  In  other  words, 
it  would  be  absurd  to  suppose  the  legislature 
meant  that  the  wife  should  be  made  a  party  in 
those  cases  where  it  could  affect  nothing,  as 
well  as  those  cases  where  it  could.  And  the 
law  requires  us  to  adopt  that  construction 
which  leads  to  no  absurdity,  if  the  statute  is 
susceptible  of  such  a  construction.  Jefferson- 
Dills  V.  WeerMf  5  Ind.  547;  Storms  v.  Stevens, 
104  Ind.  46.  There  are  many  cases  within  the 
purview  of  the  section,  if  the  wife  was  made  a 
party,  wherein  it  would  enable  hex  to  protect  her 
inchoate  interest.  But  we  have  seen  that  this 
court  has  held,  in  the  face  of  the  section  in 
question,  that  in  appropriations  of  the  hus- 
band's land  by  the  exercise  of  the  power  of 
eminent  domain,  or  in  dedication  of  lands  for 
public  uses  on  compensation,  the  inchoate  in- 
terest of  the  wife  is  extinguished  without  her 
consent,  and  without  making  her  a  parly. 
This  is  at  least  an  implied  holding  that  there 
are  capes  falling  within  the  unc^ualified  lan- 
p^uage  of  the  section  where  the  wife's  inchoate 
interest  may  be  extinguished  without  her  con- 
sent, and  without  making  her  a  party.  This 
holding  can  only  be  upheld  on  the  ground 
that  the  requirement  of  the  section  that  she  be 
made  a  partv,  without  which  her  right  is  not 
extinguished,  must  be  so  construed  as  to  re- 
quire her  to  be  made  a  party  in  those  cases 
only  in  which,  if  a  party,  she  could  prevent 
the  extinguishment  of  her  inchoate  right,  or 
in  some  way  secure  some  benefit  to  herself 
on  account  of  that  right.  Where  she  could 
not  accomplish  any  of  these  things  if  made  a 
party,  it  is  idle  to  say  that  the  legislature  in- 
tended by  the  section  quoted  to  require  her  to 
be  made  a  party,  and  for  failure  to  do  such  an 
idle  and  nugatory  act  her  interest  should  not 
be  extinguished  and  the  partition  sale  be  over- 
thrown. We  shall  hereafter  see  that  it  could 
not  possibly  benefit  her  to  make  her  a  party  to 
partition  proceedings  of  lands  where  her  hus- 
band is  a  cotenant,  any  more  than  in  cases  of 
appropriation  of  her  husband's  land  in  the  ex- 
ercise of  eminent  domain,  or  in  dedications 
thereof  to  public  uses. 

Some  reliance  is  placed  by  the  appellee  upon 
the  Code  of  Civil  Procedure  to  support  the  con 
tention  that  she  was  a  necessary  party  to  the 
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partition  sale.  2  Gavin  &  H.  Stat.  §  626,  then 
in  force,  required  the  pleadings  and  practice 
in  partition  proceedings  to  conform  to  the 
Code.  Two  sections  of  the  Code  as  it  then  and 
now  stands  are  relied  upon  to  establish  that 
appellee  was  a  necessary  party  to  the  partition 
proceedings.  2  Gavin  &  H.  Stat.  §  17.  p.  45. 
provides  that  "all  persons  having  an  interest 
in  the  subject  of  the  action  .  .  .  shall  be 
joined  as  plaintiffs."  Appellee's  husband  was 
one  of  the  plaintiffs  in  the  partition  proceed- 
ings resulting  Id  the  sale,  but  her  learned 
counsel  do  not  say  whether  she  ought  to  have 
been  a  plaintiff  or  a  defendant.  Her  counsel 
also  quote  and  rely  on  §  18.  p.  46,  2  Gavin 
&  H.  Stat.,  which  provides  that  "any  person 
may  be  made  a  defendant  who  has,  or  claims, 
an  interest  in  the  controversy,  ...  or 
who  is  a  necessarv  party  to  a  complete  deter- 
mination or  settlement  of  the  questions  in- 
volved." The  latter  clause  of  this  section  is 
confessedly  the  one,  and  the  only  part  of  either 
section,  that  has  any  bearing  on  the  question 
before  us.  And  it  requires  no  one  to  be  made  a 
party  defendant  except  he  be  a  necessary  party. 
This  lands  us  back  where  we  started,  to  begin 
afresh  with  the  inquiry  who  are  necessary  par- 
ties? We  have  already  seen  that  the  wife 
is  not  a  necessary  party  to  proceedings  to 
appropriate  her  husband's  land,  and  to  dedi- 
cations therebf  for  public  uses.  This  court 
has  indirectly  decided  in  Paulus  v.  Latta,  93 
Ind.  84,  that  she  is  not  a  necessary  party  either 
in  partition  suits  where  her  husbaud  is  a  co- 
tenant,  or  in  appropriation  or  dedication  cases, 
in  holding  that  her  inchoate  interest  is  not  the 
subject  of  an  action.  On  page  88  of  that  case 
it  is  said:  "The  appellee  suggests  that  the 
complaint  contains  a  good  cause  of  action 
against  Paulus  to  remove  the  cloud  upon  her 
inchoate  interest  as  the  wife  of  the  defendant 
Latta.  But  such  inchoate  interest  is  not  a 
present  estate.  It  cannot  be  conveyed  by  it- 
self. McCormick  v.  Hunter,  50  Ind.  186.  It 
gives  no  right  of  entry.  Strong  v.  Bragg,  7 
-  Blackf .  62.  It  is  not  the  subject  of  an  action ; 
it  constitutes  no  diminution  of  the  husband's 
present  estate;  he  may  convey  his  entire  estate 
without  her,  and  the  purchaser  will  hold  it 
subject  only  to  be  devested  of  one  third  of  it 
on  certain  contingencies."  If  the  inchoate  in- 
terest of  the  wife  is  not  the  subject  of  an  action 
while  the  husband  lives,  it  would  seem  to  fol- 
low that  it  would  not  be  the  subject  of  a  de- 
fense. And  even  one  of  the  cases  cited  by  ki^- 
IteW^— Thompson  v.  McGorkU,  186  Ind.  484, 
and  497— affords  strong  support  to  this  posi- 
tion in  holding  that,  "by  virtue  of  this  stat- 
ute, during  the  lifetime  of  the  husband,  the 
wife  had  an  inchoate  right  in  the  real  estate 
in  controversy  contingent  upon  her  surviving 
him,  and  which  could  not  become  absolute  ex- 
cept by  his  death.  Her  claim  during  the  en- 
tire interval  was  in  such  a  position  that  it 
could  not  be  asserted  by  anyone.  The  case 
was  not  one  of  mere  disability  growing  out  of 
coverture.  Strictly  speaking  she  had  no  estate 
in  the  premises,  it  was  a  mere  expectancy." 
If  she  had  no  estate  in  the  premiRes,  had  noth- 
ing but  a  mere  expectancy,  which  could  not  be 
asserted  by  anybody,  what  necessity  was  there 
to  make  her  a  party?  Certainly  none,  if  we 
are  to  follow  logic  and  sound  reason.  If  there 
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was  no  necessity  to  make  her  a  party,  then 
she  was  not  a  necessary  party  within  the 
meaning  of  the  provisions  of  the  Code  of  1852, 
quoted  above.  Barbour,  Parties  to  Actions, 
at  page  880,  says:  "No  one  need  be  made  a 
party  plaintiff  in  whom  there  exists  no  inter- 
est; and  no  one  need  be  made  a  party  defend- 
ant from  whom  nothing  is  demanded.  .  .  . 
A  mere  contingent  interest  is  insufficient. 
...  No  one  nc^  be  made  a  party  who  dis- 
claims all  interest,  .  .  .  nor  one  who  would 
not  be  at  liberty  to  answer,  and  contest  the 
right  to  the  relief  prayed  for.'*  The  author 
cites  the  following  adjudged  cases  that  fully 
support  the  text:  Kerr  v.  Watts,  19  U.  S.  6 
Wheat.  550,  5  L.  ed.  828;  Bailey  v.  Ing^,  2 
Paige,  278:  Lee  v.  CoUiton,  5  T.  B.  Mon.  246. 
Now  let  us  inquire  whether  the  appellee 
could  have  effected  anything  in  the  way  of 
the  protection  of  her  inchoate  interest  if  she 
had  been  made  a  party.  All  the  authorities 
on  both  sides  of  the  question  we  are  discuss- 
ing agree  in  holding  that  the  inchoate  right  of 
dower,  or  the  inchoate  right  of  the  wife  to 
one  third  of  her  husband's  land,  subsists  by 
virtue  of  the  seisin  of  the  husband,  and  that 
this  right  is  always  subject  to  any  encum- 
brance, infirmity,  or  incident  which  the  law 
attaches  to  the  seisin,  either  at  the  time  of  the 
marriage  or  at  the  time  the  husband  became 
seised.  A  liability  to  be  devested  by  a  parti- 
tion sale  is  an  incident  which  the  law  affixes  to 
all  estates  of  cotenants,  and  the  inchoate  right 
of  the  wife  of  such  cotenant  is  subject  to  this 
incident,  unless  it  is  superior  to,  and  inde- 
pendent of,  the  husband's  title;  and  that  would 
hardly  be  contended  for  by  anyone.  They 
also  likewise  agree  that,  if  she  is  made  a  party, 
she  cannot  prevent  a  partition,  and,  in  a  proper 
case,  she  cannot  prevent  a  partition  sale. 
They  also  asree  that,  in  case  the  real  estate 
can  be  divided  according  to  the  interests  of 
the  cotenants,  the  decree  is  binding  on  the 
wife  Of  a  cotenant  without  making  her  a 
party  to  the  proceedings.  It  is  also  agreed  by 
the  authorities  referred  to  that  the  wife's  in- 
terest in  the  husband's  share,  without  her 
presence  in  court,  or  any  order  of  court,  will 
at  once  attach  to  the  portion  set  off  to  him. 
This  concession  carries  with  it  the  lo^cal  se- 
quence that  the  wife  of  a  cotenant  is  not  a 
necessary  party  to  a  partition  proceeding, 
whether  there  is  a  sale  or  not.  But.  suppose 
she  is  made  a  party  in  such  a  case  where  a  sale 
is  to  take  place,  what  can  she  do?  The  parti- 
tion statute  then  and  still  in  force  practically 
answers  the  question.  It  provides  that  "the 
moneys  arising  from  such  sale,  after  payment 
of  just  costs  and  expenses,  shall  be  paid  by 
such  commissioner  to  the  persons  entitled 
thereto,  according  to  their  respective  shares." 
2  Gavin  &  H.  Stat.  p.  865,  §  28.  We  have 
seen  that  the  wife  of  a  cotenant  has  no  share 
in  the  lands  of  her  husband  while  he  lives. 
Therefore  no  money  can  be  paid  to  her  on 
such  a  sale,  even  if  she  be  made  a  party,  un- 
less there  is  some  other  statute  or  law  that 
modifies  or  radically  changes  this  statute  by 
expanding  its  provisions  so  as  to  require  the 
payment  of  only  a  part  of  the  proportion  of 
the  proceeds  of  the  sale  due  to  the  cotenant, 
according  to  his  share  of  the  real  estate,  who 
has  a  wife,  and  requiring  the  balance  to  be 
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paid  to  her.  We  know  of  no  such  statute. 
Od  the  contrary,  the  only  law  that  confers  on 
her  the  interest  she  holds  in  her  husband's  real 
estate  is  the  section  of  the  statute  first  above 
quoted.  By  it  all  her  rights  in  her  husband's 
real  estate  of  which  he  was  seised  at  any  time 
during  the  marriage,  and  in  the  conveyance  of 
which  she  did  not  join,  is  created  and  con- 
ferred; and  by  it  her  rights  therein  must  be 
measured  and  limited;  and  by  it  no  right  in 
such  real  estate  can  ever  become  consummate  or 
vested  in  her  so  to  enloy,  possess,  or  control  it 
unless  she  becomes  his  surviving  widow.  If, 
therefore,  any  portion  of  it  is  handed  over  and 
delivered  to  her  to  enjoy  and  possess  before 
the  happening  of  that  event,  it  must  be  by 
virtue  of  judee-made  law.  And  it  is  univer- 
sally agreed  that  judge-made  law  is  bad  law, 
not  because  such  law  may  not  be  just,  but  be- 
cause under  our  system  of  jurisprudence  and 
by  the  Constitution  all  lawmaking  power  has 
been  carefully  withheld  from  the  courts,  and 
exclusively  vested  in  the  legislature.  See 
Const,  art.  4,  §  1;  Rev.  Stat.  18»4,  §  97  (Rev. 
Stat.  1881,  §  97);  also  Const,  art.  «,  §  1;  Rev. 
Stat.  1894,  §  96  (Rev.  Stat.  1881,  §  96).  It  is 
true  that  such  inchoate  interest,  while  it  can- 
not be  conveyed  separate  from  her  husband's 
title,  yet  she  may  release  it  by  joining  with 
her  husband  in  the  conveyance  of  his  real  es- 
tate. And  the  release  thus  made  by  the  wife 
is  a  sufficient  consideration  to  support  a  prom- 
ise to  her.  Jarboe  v.  Sev&rin,  85  Ind.  496; 
Green  v.Oravee.  109  Ind.  519;  Worley  v.  Sipe, 
111  Ind.  288;  Hawlett  v.  Bats,  4  Ind.  App.  28; 
Worth  V.  Patton,  5  Ind.  App.  272. 

But  that  is  the  subject  of  contract  and  not 
the  institution  of  the  statute.  If  the  courts 
undertake  to  hand  over  to  the  wife  a  portion 
of  the  husband's  share  of  the  proceeds  of  a 
partition  sale,  it  may  result  fn  giving  her  a 
,  part  of  her  husband's  real  estate  to  own  and 
control,  though  the  event  never  happens  upon 
which  her  right  to  do  so  is,  by  the  statute,  ex- 
pressly made  to  depend,  namely,  to  become 
his  surviving  widow.  Either  of  two  contin- 
gencies may  happen  by  which  she  may  never 
become  his  surviving  widow.  One  is,  she 
may  die  first;  and  tbe  other  is  that  the  mar- 
riage may  be  dissolved  by  a  divorce.  And 
yet,  if  any  portion  of  the  husband's  share  of 
the  proceeds  of  a  partition  sale  were  given  her 
by  the  court,  she  would  be  possessing  and  con- 
trolling it  in  violation  of  the  statute  that  cre- 
ates, measures,  and  limits  her  ricrhts  in  her 
husband's  real  estate.  It  was  wisely  supposed 
by  statesmen  and  lawyers  that  it  required  an 
express  legislative  enactment  to  make  the  in- 
choate interest  of  the  wife  become  absolute, 
and  vest  in  her  during  the  life  of  the  husband, 
as  seen  by  the  act  of  1875,  in  case  of  judicial 
sales  of  her  husband's  real  estate.  Rev.  Stat. 
1894,  §  2669  (Rev.  Stat.  1881,  §  2508).  That 
act  does  not  apply  to  this  case  so  as  to  enable 
the  courts  to  give  the  wife  a  portion  of  the 
husband's  share  of  the  proceeds  of  a  partition 
sale,  for  two  reasons:  First,  it  was  not  in 
force  when  these  proceedings  took  place;  and, 
secondly,  the  second  section  thereof  provides 
that  it  shall  not  apply  to  sales  of  real  estate 
upon  judgments  rendered  prior  to  the  taking 
effect  of  the  act,  nor  to  any  sale  of  real  prop- 
erty of  the  aggregate  value  of  $20,000  and 
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over,  except  to  so  much  of  such  real  property 
as  shall  not  exceed  in  value  the  sum  of 
$20,000:  thus  indicating  the  legislative  intent 
to  deal  with  creditors'  judicial  sales,  and  not 
partition  judicial  sales.  So  the  conclusion 
seems  absolutely  irresistible  that  there  is  no 
law  in  this  state  authorizing  the  courts  to 
award  to  the  wife  of  a  cotenant  any  portion  of 
her  husband's  share  of  the  proceeds  of  a  par- 
tition sale.  On  the  contrary,  the  express  pro- 
vision of  the  partition  statute  then  and  now  in 
force,  imperatively  requires,  as  we  have  seen, 
that  the  whole  of  his  proportion  of  the  proceeds 
of  the  sale,  according  to  his  share  in  the  real 
estate,  shall  be  paid  over  to  him.  Therefore 
the  latter  clause  of  §  2660,  Rev.  Stat. 
1894  (Rev.  Stat.  1881.  §  2499).  which  is  the 
same  as  §  85  of  the  law  of  descent  of 
1852,  providing  that  no  **sale,  disposition, 
transfer,  or  encumbrance  of  the  husband's 
property,  by  virtue  of  any  decree,  ...  to 
which  she  shall  not  be  a  party,  .  .  .  shall  preju- 
dice or  extinguish  the  right  of  the  wife  to 
her  third  in  his  lands,"  etc.,  must  be  held  to 
have  no  application  to  a  case  like  the  present, 
where  to  have  madeher  a  party  could  not  have 
availed  her  anything,  and  to  apply  only  to 
such  cases  as  those  in  which  it  would  have 
been  of  some  possible  benefit  to  her  to  have 
made  her  a  party. 

Some  of  the  authorities,  in  vie^  of  this  line 
of  reasoning,  intimate  that  her  inchoate  inter- 
est cannot  be  extinguished  by  a  partition  sale, 
whether  she  be  made  a  party  or  not.  Whether 
it  can  or  not  must  be  determined  by  a  consid- 
eration of  the  probable  legislative  intent  as 
disclosed  in  the  several  statutes  referred  to. 
To  hold  that  it  could  not  would  involve  the 
necessity  of  holding  that  the  mere  inchoate 
right,  the  mere  expectancy,  tbe  mere  possibil- 
ity of  a  vested  or  consummate  estate,  without 
ever  vesting  or  becoming  consummate,  may 
destroy  the  absolute  vested  estate  of  the  hus- 
band ,  or  a  part  of  it.  If  such  a  sale  cannot  ex- 
tinguish her  inchoate  right,  even  though  she 
be  made  a  party,  then  her  husband's  interest  * 
must  sell  for  much  less — perhaps  a  third  less — 
than  its  actual  value.  She  may  die  before  her 
husband,  or  be  divorced ,  in  either  of  which 
cases  her  inchoate  interest  is  gone,  and  one  third 
in  value  of  her  husband's  interest  is  gone  for 
nothing;  in  other  words  it  is  destroyed  by  trying 
to  keep  alive  a  mere  possibility  of  an  estate  in 
her.  This  brings  us  to  the  question  as  to 
whether  one  of  these  rights  is  paramount  to  the 
other.  The  authorities  holding  that  a  partition 
sale  extinguishes  the  wife's  inchoate  right  hold 
that  the  right  to  partition  in  a  cotenani  is 
paramount  to  the  inchoate  right  of  the  wife, 
for  the  reason,  we  presume,  that  her  interest 
or  right  exists  by  virtue  of  her  husband's  seisin, 
and  therefore  is  subject  to  the  incidents,  en- 
cumbrances, and  infirmities  attaching  to  that 
seisin,  the  right  to  compel  partition  by  sale 
l)(eing  one  of  the  incidents  attaching  to  such 
seisin.  But  there  is  another  reason  why  the 
right  to  partition  by  sale  is  paramount  to  the 
inchoate  right  of  the  wife  of  a  cotenant,  and 
that  is,  the  cotenant's  title  is  an  actual  present 
existing  estate  in  the  real  property,  whereas 
the  inchoate  right  of  the  wife  therein  is  only 
the  possibility  of  such  an  estate  accruing  to 
the  wife,  dependent  upon  uncertain  future 
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events  which  may  never  happen.- and  there- 
fore such  estate  may  never  exist.  To  hold 
that  the  cotenant's  right  to  partition  is  not 
paramount  to  his  wife's  inchoate  right  is  to 
hold  that  a  present  absolutely  existing  estate 
is  not  superior  and  paramount  to  a  mere  pos- 
sibility of  the  existence  of  such  an  estate;  that 
a  mere  possibility  of  an  estate,  which  may 
4iever  ripen  into  such  estate,  may  destroy  an 
absolutely  existing  estate.  In  other  words,  it 
*is  to  hold  that  the  mere  shadow  may  destroy 
the  actual  existing  substance.  The  right  of 
partition,  where  a  sale  is  necessary,  and  the 
inchoate  right  of  the  wife  of  a  cotenant,  can- 
not both  exist.  One  or  the  other  of  these 
rights  must  give  way,  and  be  submerged.  It 
ought  not— in  reason  it  cannot — be  the  para- 
4nouE»t  right.  Therefore  it  must  be  the  inferior 
-right  that  is  submerged. 

In  support  of  the  contention  that  a  partition 
sale,  in  the  absence  of  the  wife  of  a  cotenant 
us  a  party,  was  intended  not  to  extinguish  the 
wife's  inchoate  right,  we  are  cited  to  §  21, 
p.  365,  2  Gavin  &  H.  Stat.,  which  has  been 
substantially  continued  in  force  by  the  Revi- 
sion of  1881.  It  reads  thus:  *' Whenever  it 
«hall  appear  to  the  court  that  the  purchase 
money  for  the  land  sold  has  been  duly  paid, 
the  court  shall  order  such  commissioner,  or 
fiomo  other  person,  to  execute  conveyances  to 
the  purchaser,  which  shall  bar  all  claims  of 
«uch  owners  to  said  lands  as  effectually  as  if 
they  themselves  had  executed  the  same." 
■Great  confidence  in  this  statute  seems  to  be 
entertained  by  appellee's  learned  counsel  as 
affording  strong  support  to  his  contention — 
that  is,  that  by  its  terms  the  deed  in  a  partition 
sale  is  to  have  the  same  force  and  effect  as  if 
the  owners  themselves  had  executed  the  same, 
and  no  more;  and,  if  the  owners  themselves 
had  executed  the  deed,  it  could  not  extinguish 
or  release  their  wives'  inchoate  rights  therein. 
But  it  is  believed  that  this  confidence  is  wholly 
misplaced,  for  two  reasons,  at  least:  If  the 
intent  of  the  statute  is  to  give  no  greater  ef- 
fect to  the  deed  than  if  executed  by  the  own- 
ers, then  it  establishes  the  unreasonable  propo- 
sition intimated  in  some  of  the  decisions  that 
'  the  inchoate  ri^bt  of  the  wife  of  a  cotenant  can- 
not be  extinguished  by  such  a  sale,  even  though 
ehe  were  made  a  party;  because  if  the  deed  is 
to  have  no  greater  effect  than  if  made  by  the 
owners,  then  it  is  to  have  no  greater  effect 
than  if  executed  by  the  cotenant  without  his 
wife,  she  not  being  an  owner.  If  she  is  an 
owner,  within  the  meaning  of  the  statute,  then 
her  right  is  barred,  for  the  statute  makes  the 
deed  *'bar  all  claim  of  such  owners  to  said 
lands."  Secondly,  the  manifest  intent  of  the 
legislature,  as  disclosed  by  an  examination  of 
the  whole  partition  statute,  was  tliat  the  deed 
sould  be  effectual  to  convey  the  land  to  the 
purchaser  absolutely.  And  the  language  em- 
ployed is  sufi&cient  to  make  the  deed  have  that 
«ffect  in  the  generality  of  partition  sales,  and 
such  sales  alone  were  evidently  in  the  mind  of 
the  legislature  when  they  employed  the  lan- 
guage they  did.  And  yet  a  full  consideration 
of  the  whole  statute  leaves  no  doubt  in  the 
mind  that  the  intent  was  to  make  the  deed 
effectual  to  convey  the  land  absolutely  to  the 
^antee,  because  everyone  knows  that  many— 
<very  many — cotenants  are  married  women,  in- 
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fants,  idiots,  and  persons  who  are  non  compos 
mentis,  and,  as  owners,  wholly  Incapacitated, 
to  make  a  deed  that  would  convey  their  inter- 
est in  the  land.  The  married  woman  could 
not  convey,  for  want  of  her  husband  joining 
with  her  therein.  And 'the  strict  language  of 
the  statute  is  that  the  deed  is  to  be  as  effectual 
as  if  the  owners  had  themselves  executed  the 
same;  and  yet  no  one  could  be  found  that 
would  contend  that  a  partition  sale  and  deed 
would  be  ineffectual  to  convey  the  title  of  a 
cotenant  who  is  a  married  woman,  an  infant, 
a  non  compos  mentis,  or  a  lunatic,  under  the 
operation  of  the  statute  quoted.  Tliis  must  be 
so,  because  it  was  the  evident  in  tent,  as  gleaned 
from  the  several  parts  of  the  whole  statute, 
that  a  partition  sale  and  deed  should  be  effect- 
ual to  convey  the  land  of  the  several  owners 
absolutely,  and  vest  the  owners'  title  thereto  in 
the  purchaser.  The  settled  law  requires  us  to  / 
give  effect  to  that  intent,  so  as  to  make  it  pre- 
vail over  the  literal  import  of  particular  terms 
used,  and  control  the  strict  letter  of  such  terms 
when  the  letter  would  lead  to  injustice,  as 
would  be  the  case  here.  Smith  v.  Moore,  90 
Ind.  294;  Indianapolis  v,  Huegde,  115Ind.  681; 
Lime  City  Bldg.  Loan  db  8av.  Asso,  v.  Black, 
186  Ind.  544;  May  v.  Eoowtr,  112  Ind.  455; 
Parvinv.  Wimberg,  180  Ind.  561.  15  L.  R.A. 
775;  Storms  v.  Stevens,  104  Ind.  46,  Stout  v. 
Grant  County  Oomrs.  107  Ind.  848. 

It  follows  from  what  we  have  said  that 
upon  principle  the  partition  sale  and  deed  in 
question  vested  in  the  purchaser  the  entire 
title  to  the  real  property  in  question,  and  ex- 
tinguished the  inchoate  interest  of  the  appellee 
herein. 

We  will  now  consider  how  the  question 
stands  upon  authority.  It  is  claimed  that  the 
rule  established  by  the  courts  of  New  York  is 
that  a  partition  sale  does  not  extinguish  the 
contingent  right  of  the  wife  of  one  of  the  co- 
tenants.  The  decisions  of  that  state  are  con- 
flicting. The  condition  of  the  adjudications 
on  the  question  in  New  York  is  so  accurately 
and  tersely  stated  by  Mr.  Freeman  in  his  work 
on  Cotenancy  and  Partition,  in  §  474, 
at  pages  680,  681,  that  we  appropriate  his  lan- 
guage: *'Henceweflnd  Chancellor  Walworth 
stating  that  *as  &feme  covert  cannot  be  bound 
by  a  decree  against  her  husband  in  a  partition 
suit  to  which  she  is  not  a  party,  it  seems  to  be 
proper,  in  all  cases  where  a  sale  of  the  prop- 
erty will  probably  be  necessary,  that  the 
wife  should  be  joined  with  her  husband  as  a 
party  to  the  suit,  so  that  the  purchaser's  in- 
terest in  the  premises  may  be  charged  with 
her  contingent  claim  of  dower.'  But  Vice 
Chancellor  McCoun,  of  New  York,  held  that 
it  was  immaterial  whether  the  wife  was  made 
a  party  to  the  suit  or  not,  'because  a  decree 
for  sale  and  conveyance  by  a  master  will  not 
bar  her  right  of  dower  in  her  husband's  share 
of  the  lands  in  the  event  of  her  surviving  him.' 
He  justified  this  decision  on  the  ground  that 
as  nothing  in  the  statute  of  that  state  expressly 
declared  'a  devestment  of  the  dower  initiate  of 
a  wife  of  a  joint  tenant  or  tenant  in  common 
upon  a  sale,  nothing  so  materially  affecting 
her  legal  rights  ought  to  be  taken  by  implica- 
tion.' The  same  vice  chancellor,  in  a  subse- 
quent case,  expressed  similar  views,  and  sus- 
tained them  with  some  very  clear  and  satisfac- 
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tory  reasoning.  On  appeal  this  portion  of  the 
vice  chancellor's  decision  was  reversed  by  the 
chancellor,  who  determined:  (1)  That  the 
statutes  of  the  state,  though  containing  no 
direct  provisions  on  the  subject,  clearly  con- 
templated that  the  wife's  right  of  dower  should 
be  discharged  by  the  partition  sale,  'and  that 
a  purchaser  under  the  Judgment  or  decree  will 
be  protected  against  any  future  claim  on  her 
part,  both  in  equity  and  at  law ;'  (2)  that  it 
was  the  duty  of  the  court  to  make  such  dis- 
position of  the  sale  'as  may  be  necessary  to 
secure  to  the  wife  a  fair  equivalent  for  the 
value  of  her  contingent  right  of  dower,  in 
case  she  survives  her  husband.'  From  this 
decision  of  the  chancellor  an  appeal  was  pros- 
ecuted to  the  court  of  errors.  In  this  court 
the  only  opinions  given  were  those  of  Bron- 
son,  Judge,  and  Yerplanck,  senator.  The 
former  agreed  with  the  vice  chancellor,  hold- 
ing (1)  that  the  wife's  right  of  dower  was  not 
affected  by  the  sale;  (2)  that  the  direction  to 
invest  a  just  portion  of  the  proceeds  of  the  sale 
for  the  benefit  of  the  wife  was  an  assumption 
of  legislative  prerogative.  Senator  Verplanck 
concurred  with  the  chancellor.  Both  the 
Judge  and  the  senator  united  in  the  view 
that  the  decision  of  this  question  was  immate- 
rial, and  the  case  was,  therefore,  disposed  of 
on  other  grounds.  So  the  question  of  the 
effect  of  a  sale  in  partition  upon  the  dower 
interests  of  the  wives  of  cotenants,  in  the 
absence  of  provisions  in  the  statutes  directly 
controlling  the  subject,  may  be  considered  as 
still  unsettled  in  New  York.  Its  further  dis- 
cussion was  rendered  unnecessarv  by  the  pas- 
sage, in  the  year  [1840]  succeeding  the  final 
decision  of  Jcickson  v.  Edwards,  of  a  statute  pro- 
viding for  the  interest  of  the  wife  in  accordance 
with  the  suggestions  and  directions  contained 
in  the  opinion  of  the  chancellor,  to  which  we 
have  before  referred.  But  in  other  states 
where  the  question  has  arisen  the  courts  have 
been  disposed  to  treat  the  sale  in  partition  as 
conveying  title  paramount  to  the  wife's  right 
of  dower.^'  And  that  is  what  the  New  York 
statute  provides  for.  So  it  must  be  regarded 
that,  the  New  York  decisions  being  both  ways, 
and  no  final  determination  of  the  question  ever 
having  taken  place  in  the  court  of  last  resort  in 
that  state,  the  adjudications  there  do  not  place 
that  state  on  either  side  of  the  question. 

In  Weaver  v.  Qregg,  6  Ohio  St.  547,  67  Am. 
Bee.  855.  it  is  held  in  a  very  able  opinion  by 
Brinkerhoff,  J.,  speaking  for  the  whole  court, 
that  a  partition  sale  and  deed  without  making 
the  wife  of  a  cotenant  a  party  extinguishes 
her  inchoate  right  of  dower  under  statutes 
similar  to  our  own,  and  passes  the  entire  estate 
to  the  purchaser.  Appellee's  learned  counsel 
contend  that  the  case  Just  cited  has  been  over- 
ruled by  the  supreme  court  of  Ohio  in  the  fol- 
lowing cases:  Black  v.  KuMman,  80  Ohio  St. 
196;  Unger  v.  Letter,  32  Ohio  St.  210;  Ding- 
man  V.  Dingman,  89  Ohio  St.  172;  Mandel  v. 
McClave,  46  Ohio  St.  407.  5  L.  R.  A.  519. 
We  have  examined  these  cases,  and  find  they 
do  not  even  touch  the  subject,  much  less  do 
they  overrule  the  doctrine  laid  down  in  Wearer 
Y.  Gregg  that  a  partition  sale  extinguishes  the 
inchoate  right  of  dower  of  the  wife  of  one  of 
the  cotenants  without  making  her  a  party. 
The  following  cases  hold  to  the  same  doctrine 
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announced  by  the  Ohio  supreme  court:  Lee 
Y.  LindeU,  22  Mo.  202.  64  Am.  Dec.  262;^ 
Hinds  V.  Stevens,  46  Mo.  209;  Davis  v.  Lang,. 
158  111.  175;  Sire  v.  Si,  Louis,  22  Mo.  206;. 
Mitchell  V.  Farrish,  69  Md.  285;  HoUey  v.  Qlover, 
86  S.  C.  404,  16  L.  R.  A.  776.  The  only  case 
of  a  court  of  last  resort  holding  a  contrary 
doctrine  is  Qreiner  v.  Klein,  28  Mich.  12,  and 
this  adjudication  stands  alone  against  the  great 
current  of  adjudged  cases  in  the  United  States. 
It  alone  supports  appellee's  contention.  There 
is  sufficient  difference  between  the  Michigan 
partition  statute  and  our  own  to  furnish  some 
plausible  reasons  for  reaching  the  conclusion* 
arrived  at  by  the  Michigan  supreme  court, 
and  especially  as  the  Michigan  statute  was^ 
literally  borrowed  and  copied  from  the  New 
York  partition  statute  and  at  the  time  the 
Michigan  decision  was  made  the  prevailing, 
view  of  the  New  York  courts  was  such  as  to- 
lead  to  the  Michigan  decision.  And  yet  the 
reasoning  is  very  ^ulty  by  which  the  majority 
of  the  Michigan  court  reached  their  conclu- 
sion. An  able  dissenting  opinion  was  deliv- 
ered by  Justice  Campbell  in  a  course  of  rea- 
soning so  conclusive  and  unanswerable  as  to 
greatly  weaken,  if  not  destroy,  the  force  of 
the  prevailing  opinion  as  authority  outside  of 
the  state  of  Michigan.  We  therefore  conclude- 
that  the  overwhelming  weight  of  judicial 
opinion  is  against  appellee's  contention. 

Washburn  on  Real  Property  states  the  law 
thus:  "The  wife  of  a  tenant  in  common  holds 
her  inchoate  ri^ht  of  dower  so  completely  sub- 
ject to  the  incidents  of  such  an  estate,  that 
she  not  only  takes  her  dower  out  of  sucb< 
part  only  of  the  common  estate  as  shall  have 
been  set  to  her  husband  in  partition,  but 
if.  by  law,  the  entire  estate  should  be  sold  in 
order  to  effect  a  partition,  she  loses  by  such 
sale  all  claim  to  the  land,  although  no  party 
to  such  proceeding."  1  Washb.  Real  Prop. 
208,  *158.  We  therefore  conclude,  both  upon 
principle  and  the  overwhelming  weight  of  au- 
thority, that  appellee  was  not  a  necessary 
party  to  the  former  partition  proceedings, 
and  that  the  sale  and  deed  therein  extinguished 
her  inchoate  right  to  one  third  of  her  hus- 
band's share  therein.  Hence  the  superior 
court  erred  in  its  conclusions  of  law. 

The  judgment  is  revened^  with  instructions  to 
the  trial  court  to  restate  its  conclusions  of  law 
in  conformity  to  this  opinion,  and  to  render 
Judgment  accordingly. 

Jordan,  J.,  dissenting: 

I  am  compelled  to  dissent  from  the  conclu- 
sion reached  in  the  opinion  for  the  majority 
of  the  court  in  this  case.  The  material  and 
undisputed  facts  are,  in  brief,  as  follows: 
Appellee,  Mary  J.  Wagner,  and  Peter  Wagner 
were  married  on  November  22,  1855.  in  Clay 
county,  Indiana,  where  they  lived  together  as 
husband  and  wife  until  May  11. 1887,  on  which 
date  the  husband  died  intestate,  leaving  an 
estate  of  less  than  $5,000,  and  left  surviving- 
him,  as  his  widow,  said  Mary  J.,  together 
with  five  children.  At  and  prior  to  May  16, 
1856,  Peter  Wagner,  the  husband,  was  the 
owner  in  fee  of  an  undivided  interest  in  a^ 
tract  of  land  of  about  6  acres  situated  in 
Marion  county,  Indiana,  out»  of  which  the  lots, 
in  dispute  have  been  carved.    At  said  date  he 
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and  some  ten  other  persons  held  the  aforesaid 
tract,  undivided,  as  tenants  in  common.  On 
said  16th  day  of  May,  1856,  proceedings  for 
partition  were  instituted  by  said  Peter  Wagner 
and  others  of  his  cotenants  against  their  co- 
tenant  Cteorge  Wagner  in  the  common  pleas 
court  of  saia  county.  At  the  hearing  of  the 
cause  the  land  sought  to  be  partitioned  was 
found  not  to  be  susceptible  of  diyision,  and 
the  same  was  by  the  court  ordered  to  be  sold 
as  an  entirety,  and  David  8.  Beaty  was  ap- 
pointed a  commissioner  to  make  the  sale;  and 
in  pursuance  of  such  order  he  sold  said  real 
estate  to  William  Smith,  and  executed  to  him 
a  commissioner's  deed  for  the  same,  which 
deed  was  approved  by  the  court,  and  duly 
recorded,  and  the  proceeds  arising  from  the 
sale  were  paid  to  and  divided  among  the 
parties  to  the  action  according  to  their  re- 
spective shares  and  rights.  Appellee,  the 
wife  of  said  Peter,  at  the  time  said  action 
for  partition  was  commenced,  was  not  in 
any  manner  made  a  party  ^laintifiF  nor  de- 
fendant to  said  action,  nor  did  she  join  in 
any  manner  therein;  neither  was  she  noti- 
fied of  the  pendency  thereof,  and  had  no 
knowledge  of  the  said  partition  proceedings 
until  after  the  death  of  her  said  husband.  She 
never  joined  her  husband  at  any  time  in  the 
conveyance  of  any  part  of  said  real  estate,  nor 
in  any  manner  or  form  disposed  by  her  own 
act  of  her  inchoate  interest  therein.  Through 
mesne  conveyances  appellant  became  the 
owner  of  the  lots  now  in  controversy.  The 
only  question,  presented,  under  the  above  facts, 
for  decision,  is:  Was  Mrs.  Wagner's  inchoate 
interest  in  the  land  as  the  wife  of  Peter  Wag- 
ner, one  of  the  tenants  in  common,  extin- 
guished by  the  judicial  sale  in  the  partition  pro- 
ceedings to  which ^he  was  not  a  party,  and  is 
she,  by  virtue  of  the  decree  in  said  action, 
barred  from  asserting  her  interest  in  the  lands 
after  the  death  of  her  husband?  Counsel  for 
the  appellant  affirm  that  the  inchoate  right  of 
the  wife  must  yield  to  the  requirements  of  the 
paramount  vested  interests  of  more  than  one, 
when  under  the  provision  of  the  statute  which 
compels  partition  among  cotenants,  her  hus- 
band's land  is  sold  by  order  of  the  court,  in 
order  that  the  proceeds  may  be  distributed 
among  such  tenants;  that  in  such  actions  the 
presence  of  the  wife  of  any  of  the  latter  as  a 
party  to  the  partition  proceedings  was  not  in- 
tended or  contemplated  by  the  legislature  in 
the  enactment  of  the  statute  relating  to  the  par- 
tition of  lands.  Upon  the  part  of  the  api)ellee 
it  is  contended  by  her  counsel  that,  where  the 
premises  are  ordered  sold  in  such  actions,  she  is 
a  proper  and  necessary  party  in  that  event,  in 
order  that  the  commissioner's  deed  may  con- 
vey a  perfect  title,  and,  if  not  a  party  to  the 
action,  her  inchoate  interest  is  not  barred.  It 
is  a  well-settled  rule  that  when  actual  parti- 
tion is  made  of  lands  in  which  the  husband 
bolds  an  undivided  moiety,  the  inchoate  in- 
terest of  the  wife  therein  will  instantly  attach 
to  the  share  allotted  in  severalty  to  her  hus- 
band, unless  fraud  has  been  practised  upon 
her  in  the  partition  proceedings.  This  result 
does  not  depend  upon  any  order  or  action  of 
the  court,  but  equity  will  shift  this  interest  of 
the  wife  to  the  part  set  off  to  the  husband 
without  the  former  being  a  party  to  the  pro- 
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ceedings.  Bv  this  result  her  right  is  protected 
and  preserved  without  her  presence  as  a  party 
to  the  suit.  The  result  and  effect  of  the  de- 
cree, when  the  wife  is  not  a  party,  and  the 
property  in  common  is  ordered  by  the  court  to 
be  sold,  is  a  debatable  proposition,  upon  which 
the  authorities  conflict.  This  leads  to  an  ex- 
amination and  review  of  those  bearing  upon 
this  question .  In  Jcuikson  v.  Edwards,  7  Paige^ 
866,  the  holding  seems  to  be  that  a  sale  so 
made  does  not  devest  the  inchoate  right  of 
dower,  for  the  reason,  as  expressed  by  the 
chancellor,  that  the  court  possessed  no  power 
to  compel  the  wife  to  accept  provisions  out  of 
the  proceeds  of  the  sale  in  lieu  of  her  interest 
and  consequent  right  to  the  enjoyment  of  the 
land  itself.  This  case  {Jackson  v.  Edwards} 
was  carried  to  the  supreme  court  of  New  York. 
See  22  Wend.  498.  Two  opinions  were  given 
in  this  last  appeal,  one  by  Judge  Bronson  and 
the  other  by  Senator  Verplanck.  The  former 
doubted  whether  the  right  of  the  wife  to 
dower  would  be  barred  when  the  lands  of  the 
husband  were  ordered  sold  in  a  partition  suit, 
though  she  be  made  a  party  thereto.  Senator 
Verplanck  was  of  a  different  opinion,  and 
said,  on  page  517:  '*I  agree,  however,  with 
the  positions  of  the  chancellor  that  a  sale  in 
partition  devests  the  inchoate  rights  of  dower 
of  the  wife  of  a  tenant  in  common  if  she  has 
been  made  a  party  to  the  suit;  and  that  pur- 
chasers under  the  judgment  or  decree  will  be 
protected  against  all  future  claims  on  her  part." 
(The  italics  are  my  own).  And  further,  in 
this  connection,  on  page  519,  the  learned  sena- 
tor said :  *'But  the  policy  of  the  law  is  clearly 
only  the  protection  of  the  wife's  dower  against 
the  abuse  of  the  husband's  power  and  his  acts. 
Now,  a  sale  in  partition  ^  cannot  be  the  mere 
act  of  the  husband.  It  must  be  shown  to  be 
necessary  for  the  general  benefit  of  all  inter- 
ested in  the  lands.  To  such  a  necessity,  when 
allowed  by  the  court,  the  husband's  ri^ht  of 
property  gives  way,  either  with  or  without 
his  consent;  then  the  inchoate  right  of  dower, 
being  but  an  incident,  must  follow.  It  doea 
so,  not  only  in  this  case  but  in  many  analogous 
ones,  where  private  property  is  taken,  .  .  . 
and  pecuniary  compensation  allowed,  as  in 
lands  taken  for  streets  in  cities,  for  roads  or 
for  canals.  In  this  instance  of  a  partition  sale 
the  sale  is  not  allowed  to  be  made  for  the  pur- 
pose of  devesting  the  wife's  dower,  but  it  is- 
made  because  the  interest  of  numerous  joint 
owners  demands  it.  The  wife's  future  claim 
of  dower  is  then  devested,  not  by  the  act  of 
her  husband,  but  by  the  necessary  operation  of 
law."  The  judges  in  this  case,  it  appears, 
were  all  of  the  same  opinion  that  the  wife'& 
dower  right  could  not  be  extinguished  by  a 
decree  in  an  action  to  which  she  was  not  a 
party,  but  differed  as  to  whether  such  a  result 
could  be  obtained,  even  though  she  were  a 
party  to  the  proceeding.  The  statute  of  New 
York  relative  to  partition  was  amended  in 
1840  so  as  to  authorize  the  making  of  the  wife 
a  party  to  such  actions,  and  providing,  fur- 
ther, that  in  the  event  of  the  sale  of  the  prem- 
ises, her  dower  interest  should  pass  to  the 
purchaser,  and  that  she  should  be  remunerated 
therefor  out  of  the  proceeds  of  the  sale.  See 
Jordan  v.  Van  Epps,  85  N.  Y.  427.  In  the 
states  of  Ohio  and  Missouri  it  is  held  by  the 
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courts  that  sales  made  in  actions  for  partition 
extinguish  the  wife's  right  of  dower  as  against 
the  purchaser,  although  she  was  not  a  party  to 
the  action.  Weaver  v.  Oregg,  6  Ohio  St.  547, 
67  Am.  Dec.  855;  Lee  v.  LindeU,  23  Mo. 
202,  64  Am.  Dec.  262.  In  the  decision  of  Lee 
V.  Lindell,  22  Mo.  202  (which  was  by  a  divided 
court,  Leonard,  J.,  dissenting),  the  fact  that 
the  statute  did  not  require  the  wife  to  l>e  a 
party  seems  to  have  exerted  much  influence 
upon  the  courtin  reaching  the  conclusion  which 
it  did.  It  is  there  said :  '  'There  being  no  law 
requiring  her  to  be  made  a  party,  it  is  not  per- 
ceived how  the  arbitrary  use  of  her  name  can 
impart  validity  to  a  proceeding  which  without 
4t,  would  not  affect  her."  The  case  of  Weaver 
•v.  Oregg,  6  Ohio  St.  647,  67  Am.  Dec.  865, 
apparently  controlled  to  a  great  extent  the 
decisions  in  other  cases  to  which  we  refer. 
The  rule  asserted  in  the  Ohio  case  was  fol- 
lowed in  Davis  v.  Lang,  158  111.  175;  and  in 
Hdley  v.  Olover,  86  8.  0.  404, 16  L.  R.  A.  776. 
In  Rowland  v.  Prather,  53  Md.  282,  in  which 
the  wife  was  held  to  be  bound,  the  order  of 
sale  was  made  prior  to  the  marriage,  although 
the  sale  of  the  land  was  subsequent.  The 
Maryland  court  of  appeals  in  this  case,  refer- 
ring to  and  quoting  from  Weaver  v.  Qregg,  6 
Ohio  St.  547.  67  Am.  Dec.  355,  said:  'It  is 
not  necessary  for  us  to  hold  that  a  wife  who 
was  not  a  party  to  the  suit,  as  was  the  case 
there,  would  be  bound  in  this  state,  and  that 
the  purchaser  in  such  case  would  be  protected 
by  the  decree  and  sale;  and  we  do  not  mean, 
by  making  the  quotation,  to  l>e  understood  as 
so  deciding,  for  in  this  case  no  marriage  had 
taken  place  when  the  decree  was  pass^,  and 
no  inchoate  right  even  had  attached  before  the 
decree  was  obtained.  As  a  matter  of  fact,  the 
widow  had  knowledge  of  the  decree,  sale,  and 
distribution  of  the  proceeds  of  sale.  So  far 
as  the  distribution  of  proceeds  of  sale  was  con- 
•cemed,  she  was  brought  in  and  made  a  party 
by  the  interlocutory  petition  of  her  husband's 
•creditors  to  subject  his  portion  to  the  payment 
of  his  debts,  she  could  and  ought  then  to 
^ave  applied  for  a  portion,  in  money,  in  lieu 
of  her  dower.  ...  If  she  had  been  brought 
in  before  sale,  all  she  could  have  obtained 
would  have  been  an  allowance  in  money."  In 
the  appeal  of  MitcheU  v.  Farrish,  69  Md.  285; 
Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Am.  Dec. 
355,  was  again  referred  to.  But  the  question 
as  to  whether  it  was  necessary  to  make  the 
wife  of  the  tenant  a  party  to  the  proceeding 
in  partition  was  held  to  be  not  necessarily  in 
•controversy.  Judge  Brinkerhofl.  delivering 
the  opinion  of  the  court  in  Weaver  v.  Chegg,  6 
•Ohio  St.  547.  67  Am.  Dec.  355.  said:  ''The 
fact  that  the  wife  was  not  a  formal  party  to 
the  proceeding  in  partition,  does  not,  we 
think,  at  all  alter  the  case.  The  terms  of  the 
statute  do  not  require  that  she  should  be  made 
a  partv,  and  we  see  no  good  reason  why  it 
•should  be  required.  On  the  whole,  our  view 
of  the  question  is  this:  The  right  of  dower  in 
the  wife  subsists  in  virtue  of  the  seisin  of  the 
husband ;  and  this  right  is  always  subject  to 
any  encumbrance,  infirmity,  or  incident  which 
the  law  attaches  to  that  seisin,  either  at  the 
time  of  the  marriage  or  at  the  time  the  hus- 
band became  seised.  A  liability  to  be  devested 
^y  a  sale  in  partition  is  an  incident  which  the 
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law  affixes  to  the  seisin  of  all  joint  estates  and 
the  inchoate  right  of  the  wife  is  subject  to  this 
incident.  And  when  the  law  steps  in  and 
devests  the  husband  of  his  seisin,  and  turns 
the  realty  into  personalty,  she  is,  by  the  act 
and  policy  of  the  law,  remitted,  in  lieu  of  her 
inchoate  right  of  dower  in  the  realty,  to  her 
inchoate  right  to  a  distributive  share  of  Uie 
personalty  into  which  it  has  been  transmuted." 
In  Oreiner  v.  Klein,  28  Mich.  12,  it  has  been 
held  that  a  sale  in  a  partition  suit  to  which  the 
wife  of  one  of  the  tenants  was  not  made  a 
party  did  not  serve  to  bar  her  of  the  right  of 
dower.  In  this  decision,  Cooley,  J.,  and 
Ghristiancy.  Oh.  J.,  concurred  with  Judge 
Graves.  Campbell,  J. ,  dissented.  Graves,  J. , 
speaking  for  the  court,  said:  "Before  acced- 
ing to  the  view  that  such  a  right  may  be  ex- 
tinguished through  a  suit  in  partition  bv  the 
husband,  instituted  and  carried  to  completion 
without  her  being  a  party  or  being  represented 
and  without  her  having  any  chance  to  be 
heard,  we  ought  to  find  the  rule  of  law  com- 
pelling it  most  clear  and  decisive.  It  may  be 
said  that  the  provisions  of  the  partition  law 
are  not  so  framed  and  arranged,  unless  we  go 
outside  and  supplement  the  law  by  judicial 
legislation ,  as  to  make  it  practicable  to  guard 
the  wife's  right,  whether  she  be  a  party  or  not 
where  a  sale  becomes  necessary.  Were  this 
to  be  admitted,  'it  would  not  follow  that  we 
should  assume  the  legislature  to  have  intended 
that  the  right  should  be  invaded  and  destroyed 
in  her  absence.  At  the  utmost,  nothing  far- 
ther could  be  Inferred  than  that,  having  made 
no  adequate  provision  to  protect  her  right  in 
the  event  of  a  sale,  it  was  not  designed  that  a 
sale  should  interfere  with  the  right."  A  stan- 
dard author  on  Judicial  Sales  savs:  "Nor 
will  a  sale  in  partition  cut  ^ff  the  dower  of  a 
married  woman,  not  made  a  party,  although 
her  husband  be  made  such."  Rorer,  Jud. 
Sales,  p.  168.  §  402.  citing,  in  support  of  the 
text,  Oreiner  Y,  Klein,  2B  Mich.  12;  WiUdneon 
V.  Parish,  8  Paige.  658;  Jackson  v.  Edtoards,  22 
Wend.  498.  In  Knapp,  Partition,  p.  85,  the 
author  says :  * *The  wife  must  be  made  a  party. 
She  has  an  inchoate  riffht  of  dower  in  the  lands 
owned  by  her  husband,  and  she  must  be  either 
plaintiff  or  defendant  in  the  action.  The  court, 
before  it  will  order  a  sale  of  land  in  partition, 
requires  that  all  those  that  have  an  interest  in 
them  shall  be  made  parties  to  the  action,  to  the 
end  that  the  purchaser  may  get  a  perfect  title. 
Hence  the  wives  of  those  entitled  to  the  land 
should  be  made  parties,*' — citing  Knapp  v. 
Eungerford,  7  Hun,  588.  Again,  on  page  108, 
the  same  author  says :  *  *The  wives  of  the  sev- 
eral owners  are  proper  parties,  but  not  neces- 
sary parties,  except  in  case  where  a  sale  of  the 
premises  may  be  necessary,  and  in  such  a 
case  the  party  suing  may  properly  make 
his  own  wife  a  defendant.  The  other  de- 
fendants have  no  right  to  complain,  ...  If 
she  does  not"  The  decisions  to  which  I 
have  referred  appear,  to  some  extent  at 
least,  to  rest  or  depend  rather  upon  local 
laws  and  local  procedure  than  upon  any  set- 
tled principle.  To  determine  what  should 
be  the  declared  rule  governing  the  case  at  bar 
resort  must  be  had  to  our  own  statutes  relative 
to  the  interest  of  the  wif«  in  the  husband's 
lands,  and  the  character  of  such  contingent 
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interest,  as  disclosed  by  former  decisions  of 
this  court,  must  be  considered.  An  examina- 
tion must  also  be  made  of  the  statute  under 
which  the  partition  proceedings  in  1856  were 
Instituted,  and  the  procedure  by  which  such 
actions  were,  by  the  Code  of  1853,  intended  to 
be  controlled.  Section  2652,  Rev.  Stat.  1894 
<Rey.  Stat.  1881,  g  2491).  of  our  law  of  descent, 
in  force  since  1852,  secures  to  the  wife  of  a 
•deceased  husband  one  third  in  fee  simple  of 
all  the  real  estate  of  which  he  may  have  been 
seised  during  the  marriage,  and  in  the  convey- 
ance of  which  she  may  not  have  joined  in  due 
form  of  law.  Section  2660  of  the  same  statute 
<Rev.  Stat.  1881,  §  2499)  provides  that  "no  act 
or  conveyance,  performed  or  executed  by  the 
husband  without  the  assent  of  his  wife,  evi- 
•denced  by  her  acknowledgment  thereof  in  the 
manner  required  by  law;  nor  any  sale,  dispo- 
sition, transfer,  or  encumbrance  of  the  hus- 
band's property,  by  virtue  of  any  decree,  exe- 
•cution,  or  mortgage,  to  which  she  shall  not  be 
party  (except  as  provided  otherwise  in  this  act), 
«hall  prejudice  or  extinguish  the  right  of  the 
wife  to  her  third  of  his  lands,  .  .  .  or  preclude 
her  from  the  recovery  thereof,  if  otherwise  en- 
titled thereto."  In  OriBaom  v.  Moore,  106  Ind. 
-296,  55  Am.  Rep.  742,  in  reference  to  these 
sections,  Mitchell,  J.,  speaking  for  the  court, 
said:  '  'The  inchoate  right  of  the  wife  attaches 
^A  an  incident  to  the  seisin  of  the  husband  dur- 
ing marriage.  It  cannot  be  devested  or  de- 
feated by  any  act  or  charge  of  the  husband, 
•Dor  otherwise,  except  in  the  manner  above 
provided.  It  can  only  be  barred  by  a  convey- 
ance in  which  she  joins,  or  by  some  proceed- 
ing to  which  all  estates  are  subject,  such  as  the 
exercise  of  the  power  of  eminent  domain  and 
the  like.  Her  interest  in  lands  thus  owned 
and  conveyed  by  the  husband,  in  the  convey- 
ance of  which  she  has  not  joined,  becomes 
<^nsummate  on  his  death.  It  accrues  by  vir- 
tue of  the  marital  relation.  She  does  not  take 
as  heir  in  lands  so  conveyed.  Rank  v.  Hanna, 
■6  Ind.  20;  Verry  v.  Bobinwn,  25  Ind.  14.  87 
Am.  Dec.  346;  May  v.  FUUher,  40  Ind.  575; 
Brannon  v.  May,  42  Ind.  92;  Bowen  v.  Pretton, 
48  Ind.  367;  Derry  v.  Berry,  74  Ind.  560;  Hen- 
drix  V.  McBeth,  87  Ind.  287;  Mark  v.  Murphy, 
76  Ind.  534."  In  the  appeal  of  Sever  v.  North, 
107  Ind.  544.  it  was  held  that  the  wife's  inter- 
est in  her  husband's  real  estate  was  not  an  en- 
cumbrance, but  an  estate  in  the  land.  This 
court,  per  Elliott,  J.,  there  said:  *'The  estate 
of  a  wife,  under  our  statute,  is  more  than  a 
right  of  dower,  for  it  is  paramount  to  the 
estate  of  one  claiming  through  her  husband, 
•and  sweeps  entirely  away  all  title  of  the  pur- 
chaser to  one-third  interest  given  her  by  the 
statute.  The  estate  of  the  wife  is  not  a  mere 
•encumbrance,  but  is  an  interest  in  the  land 
which  goes  beneath  the  title  acquired  by  a 
purchaser  from  her  husband.  Mark  v.  Mur- 
j>hy,  76  Ind.  534.  When  the  rights  of  the  wife 
prevail,  the  title  of  the  purchaser  from  the 
husband  disappears.  If  this  title  does  disap 
pear,  then,  of  course,  the  purchaser  had  no 
-title  which  he  could  convey,  and  he  cannot  l>e 
permitted  to  aver,  as  against  his  grantee,  that 
it  was  part  of  the  consideration  of  the  deed 
that  the  grantee  should  not  acquire  title  to  the 
land  owned  by  the^wife  of  a  former  owner  un- 
less he  paid  her  for  it.  We  cannot  regard  the 
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interest  of  the  wife  as  an  encumbrance,  for  it 
is  an  estate  in  the  land  itself.    We  cannot  re- 

Sard  the  estate  of  the  wife  as  a  mere  right  of 
ower,  for  there  is  no  reversionary  interest  in 
the  party  who  claims  through  the  husband. 
The  title  of  the  wife,  when  it  vests,  is  absolute 
as  against  a  grantee  of  the  husband,  so  that  it 
does  not  merely  encumber  the  land,  but  tears 
up  the  title  from  the  very  roots.  It  is  not  like 
the  lease  of  a  life  estate,  for  there  the  reversion 
is  in  the  le;ssor,  and  he  succeeds  to  the  fee 
upon  the  determination  of  the  life  estate. 
Here  the  fee  never  vests  in  the  grantee  of  the 
husband.  We  cannot,  therefore,  regard  as  of 
controlling  force  the  authorities  which  hold 
dower  rights  and  life  estates  to  be  mere  en- 
cumbrances." Where  the  husband  is  seised  of 
lands  during  the  coverture,  but  the  same  have 
been  conveyed  without  the  wife  joining,  under 
§  2491.  eupra,  she  does  not  take  as  heir,  but  as 
a  purchaser  for  value,  as  marriage  is  the  high- 
est consideration  known  to  the  law.  Eiehard- 
aon  V.  SehuUz,  98  Ind.  429,  and  authorities 
cited;  Oriseom  v.  Moore,  106  Ind.  296,  55  Am. 
Rep.  742.  In  Thompwn  v.  McCorkU,  186  Ind. 
484  and  497,  it  was  held  that  the  wife's  incho- 
ate interest  was  not,  under  the  facts  there 
stated,  devested  in  the  real  estate  of  her  hus- 
band sold  for  taxes.  On  page  499,  186  Ind., 
this  court  said :  *  'It  is  true  the  legislature  may 
declare  that  a  wife's  inchoate  interest  shall  be 
devested  by  a  tax  sale,  and  a  conveyance  of  the 
land  thereunder,  but  our  lawmakers  have  not 
so  provided,  and  until  it  has  been  so  enacted 
by  clear  and  express  words  her  contingent  in- 
terest should  not  be  destroyed  by  judicial  de- 
cision. This  interest  is  in  lieu  of,  and  is  anal- 
ogous to.  dower,  except  it  has  been  enlarged 
from  a  life  estate  to  a  fee,  and  is  guarded  with 
more  jealous  care  by  legislative  enactment  and 
judicial  decision. '' 

These  decisions  will  fully  serve  to  show  the 
character  of  the  interest  with  -vi^iich  the  wife  is 
vested  in  the  realty  of  her  husband  under  the 
provisions  of  the  statutes  of  this  state,  and  the 
manner  in  which  it  is  favored  and  protected 
under  the  law  as  interpreted  by  the  adjudica- 
tions of  this  court.  Courts  of  sister  states  hold 
similar  views  in  regard  to  the  dower  interest  of 
the  wife  in  the  lands  of  the  husband.  Judge 
Bradbury,  speaking  for  the  court,  in  Mandel 
V.  MeClaw,  46  Ohio  St  407,  5  L.  R.  A.  519,  on 
page  414,  46  Ohio  St.,  said:  **It  is  property; 
its  value  can  be  ascertained.  More  than  this, 
it  is  a  favorite  of  the  law.  ...  A  pro- 
vision for  her  support.  .  .  .  She  is  a  pur- 
chaser. The  inception  of  her  right .  .  .  began 
with  the  marriage  and  seisin  of  the  husband; 
.  .  .  this  favorite  of  the  law  is  entitled  to  pro- 
tection equal  to  that  accorded  to  her  other 
property."  To  the  same  effect  is  the  hdlding 
of  the  court  in  Black  v.  Kuhlman,  80  Ohio  St. 
196;  C/>>^^  V.  Z«ter,  32  Ohio  St.  210.  lu  8hdl 
V.  Duncan,  81  S.  C.  547.  5  L.  R.  A.  821,  on 
page  567,  81 S.  C,  of  the  opinion  of  Mr.  Justice 
Mclver,  it  is  said :  '  'Nothing  that  the  husband 
may  do  can  in  any  way  affect  it.  From  this, 
it  follows  that  when  the  right,  title,  and  inter- 
est of  the  husband  is  sold,  either  directly  by 
himself  or  through  the  medium  of  an  officer  of 
the  law,  the  purchaser  takes  no  more  than 
what  was  sold — the  right,  title,  and  interest  of 
the  husband,  which  does  not  include  the  dower 
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iDterest, — and  hence  the  purchaser  must  take 
his  title  subject  to  the  wife's  right  of  dower/' 
See  5  Am.  &  £ng.  Enc.  Law,  p.  885.  Id  8imar 
Y.  Canaday,  58  N.  Y.  298,  13  Am.  Rep.  528,  od 
page  804,  13*  Am.  Rep.  526,  of  the  opinion  of 
the  court,  it  is  said:  **We  think  that  it  must 
be  considered  as  settled  in  this  state,  notwith- 
standing  Moore  v.  New  York,  8  N.  Y.  110,  69 
Am.  Dec.  478,  and  some  dicta  in  other  cases, 
that,  as  between  a  wife  and  any  other  than  the 
state,  or  its  delegates  or  agents,  ei^ercising  the 
right  of  eminent  domain,  an  inchoate  right  of 
dower  in  lands  is  a  subsisting  and  valuable  in- 
terest which  will  be  protected  and  preserved  to 
her,  and  that  she  has  a  right  of  action  to  that 
end.'*  It  is  seen  that  this  interest  is  an  actual 
one  in  the  lands  of  the  husband,  which,  in  the 
event  of  the  death  of  the  latter,  passes  into  a 
fee,  and  that  it  is  considered  by  the  law  in  the 
sense  of  property,  and  as  such,  ought  to  be  ac- 
corded protection  by  the  court.  Keeping  in 
view  the  principles  enunciated  by  the  decisions 
heretofore  cited,  and  the  sweeping  force  and 
effect  of  the  above-mentioned  sections  of  the 
statute  of  descent,  I  may  proceed,  in  the 
light  of  these,  and  other  statutes  and  decisions 
to  which  I  will  refer,  with  the  investigation  of 
the  cardinal  question  involved.  It  is  clear 
that  when  this  inchoate  right  once  attaches  to 
the  real  estate  of  the  husband,  there  is  no  priv- 
ity of  the  wife  with  him  respecting  such  inter- 
est in  his  lands.  It  is  a  universal,  undisputed 
rule  that  a  judgment  or  decree  of  a  court  is 
not  binding  on  anyone  not  a  party  thereto,  or 
in  any  way  represented  by,  or  in  privity  with, 
a  party  to  the  action  or  proceedings.  Hence 
it  cannot  be  said  that  the  appellee  herein  is 
concluded  upon  the  grounds  of  privity  with 
her  husband.  An  act  concerning  the  partition 
of  lands  was  approved  May  20, 1852.  2  Gavin 
&  H.  Stat.  p.  861.  The  first  section  of  this 
statute  provided  that  **a]l  persons  holding 
lands  as  joint  l^nants,  or  tenants  in  common, 
etc.,  may  be  compelled  to  divide  the  same  in 
the  manner  provided  in  this  act."  The  second 
section  provided  that  the  petition  should  set 
forth  a  description  of  the  premises,  and  the 
rights  and  titles  of  the  parties  therein  inter- 
ested. Section  18  made  provision  for  the  sale 
of  the  lands,  in  discretion  of  the  court,  when 
the  commissioners  reported  that  a  division 
could  not  be  made.  Under  §  20  such  sale  was 
required  to  be  made  by  a  commissioner  ap- 
pointed by  the  court.  Section  21  provided 
upon  the  payment  of  the  purchase  money  "the 
court  shall  order  such  commissioner,"  etc.,  "to 
execute  conveyances  to  the  purchaser  tohieJi 
shall  bar  all  daim  ofmch  owners  to  said  lands  as 
efeetwUly  as  if  they  themselves  had  executed  the 
same."  (The  italics  are  mine.)  Section  23 
proviled  for  the  distribution  of  the  proceeds 
of  the  sale  by  the  commissioner  to  the  persons 
entitled  thereto,  according  to  their  respective 
shares,  under  the  direction  of  the  court.  On 
June  18,  1852,  an  act  concerning  the  civil  pro- 
cedure of  courts  and  their  Jurisdiction  was  ap- 
proved, being  the  Code  of  1852.  See  2  Gavin 
&  H.  p.  83;  §  626  of  this  Code  providing  that 
'^actions  may  be  brought  for  the  partition  of 
lands  held  by  joint  tenants  and  tenants  in 
common  in  all  cases,  and  the  pleadings  and 
practice  in  such  actions  shall  conform  to  the 
provisions  of  this  act."  By  g  17  it  was  required 
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that  "all  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  re> 
lief  demanded,  shall  be  loined  as  plaintiffs," 
etc.  Section  18  providedf  as  follows:  "Any 
person  may  be  made  a  defendant  who  has,  or 
claims,  an  interest  in  the  controversy,  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to- 
a  complete  determination  or  settlement  of  the 
questions  involved."  Section  22  provided 
that:  "The  court  may  determine  any  contro- 
versy between  the  parties,  before  it,  when  it 
can  be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights;  but  when  a 
complete  determination  of  the  controversy 
cannot  be  had,  without  the  presence  of  other 
parties,  the  court  must  cause  them  to  be  Joined 
as  proper  parties,"  eic.  It  appears  that  under 
the  requirements  of  §  626,  supra^  the  plead- 
ings and  practice  in  partition  suits  musi  con- 
form to  the  provisions  of  the  Code,  which  cer- 
tainly included  those  provisions  pertaining  ta 
parties  to  an  action.  In  Martindale  v.  At^n- 
der,  26  Ind.  104,  89  Am.  Dec.  458,  it  is  said: 
"The  Code  provides  a  uniform  proceeding  for 
all  existing  rights,  whether  in  law  or  equity^ 
including  the  partition  of  real  estate.  In 
MiUigan  v.  Poole,  85  Ind.  64,  in  referring  to 
proceedings  in  partition,  it  is  said:  "Ample 
provision  is  made  for  ascertaining  and  settling^ 
the  rights  of  the  parties  interested  in  the  land, 
and  if  the  land  cannot  be  divided  without 
damage  to  the  owners,  and  consequently  has- 
to  be  sold,  the  court  has  power  to  adjust  and 
secure  the  rights  of  the  parties  in  the  proceeds 
of  such  sale.  And  whether  those  rights  be 
legal  or  equitable,  they  are  equally  within  the 
cognizance  and  protecting  power  of  the  court. 
...  To  give  validity  and  effect  to  a  partition, 
all  persons  interested  should  be  made  parties 
to  the  suit.  If  they  are  not,  their  interests  will 
not  be  affected  by  the  proceeding,  but  will  re- 
main as  before.  See  also  Schissel  v.  Dickson,  12^ 
Ind.  189.  This  court  in  construmg  §  IS 
of  the  Code,  supra,  in  BUHnger  v.  BeU  ,65 
Ind.  445,  declared  that,  "the  partiea 
who  ought  to  be  and  must  be  made  defendants 
under  this  section  of  the  Code,  as  we  construe 
it,  are  the  parties  in  interest  adverse  to  the 
plaintiff,  an  interest  involved  in  the  issues,, 
and  who,  of  necessity,  will  be  and  must  be  af- 
fected by  the  Judgment  in  the  cause.  So,, 
also,  any  person  *who  is  a  necessary  party  to  & 
complete  determination  or  settlement  of  the 
questions  involved'  must,  by  the  letter  of  the 
Rtatute,  be  made  a  defendant  to  the  action. 
These  are  the  rules  which  govern  pleadings  in 
chancery  in  relation  to  necessary  parties,  and 
these  rules  were  substantially  re-enacted  in  our 
Code  of  Practice,  as  applicable  alike  to  all 
suits  at  law  as  well  as  in  equity,  'without  dis- 
tinction between  law  and  equity.'  Newoomb 
V.  HorUm,  18  Wis.  566;  Storv,  Eq.  PI.  chap. 
4;  Lube,  Eq.  PI.  chap.  3;  Mitford.  Eq.  PI.  164; 
and  Moak's  Van  Santvoord's  PI.  105." 

The  question  in  regard  to  the  necessity  of 
making  the  wife  of  a  cotenant  a  party  in  an 
action  in  paftition  seems  to  have  been  again 
considered  and  decided  by  the  supreme  court 
of  New  York  in  the  case  of  Ripple  v.  Oilborn^ 
8  How.  Pr.  456.  The  case  of  Jackson  v.  Ed- 
wards, 22  Wend.  498,  and  the  purpose  of  the 
statute  of  1840  were  both  referred  to  and  con- 
sidered by  Crippen,  J.,  in  delivering  theopin> 
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ion  of  the  court  in  that  appeal.  In  the  course 
of  the  opinion  in  that  case  it  is  said :  '  'The  next 
question  in  the  case  is  whether  the  plaintiff's 
wife  is  a  necessary  party  to  the  action.  The 
•statute  declares  that  the  widow  shall  be  en- 
dowed of  the  third  part  of  all  the  lands  whereof 
her  husband  was  seised  of  an  estate  of  inherit- 
ance at  any  time  during  the  marriagft  Rey. 
Stat.  4th  ed.  chap.  1,  pt.  2,  title  8,  §  f.  By  the 
16th  section  of  the  same  act  It  is  declared  that 
no  act,  deed,  or  conyeyance,  executed  or  per- 
formed by  the  husband  without  the  assent  of 
his  wife,  eyidenced  by  her  acknowledgment 
thereof,  in  the  manner  required  by  law,  to 
pass  the  estate  of  married  women,  and  no 
Judf^ment  or  decree  confessed  by  or  recovered 
agamst  him,  and  no  laches,  default,  covin,  or 
crime  of  the  husband,  shall  prejudice  the  right 
of  the  wife  to  her  dower,  or  preclude  her  from 
the  recovery  thereof.  The  wife,  in  equity, 
iias  an  inchoate  right  of  dower  resting  upon 
the  contingency  of  her  surviving  her  husband; 
and  in  cases  of  partition,  when  the  premises 
cannot  be  divided,  and  are  ordered  to  be  sold, 
the  inchoate  right  of  the  wife  becomes  vested 
in  her,  so  that  she  is  at  once  entitled  to  her 
equitable  portion  of  the  avails  of  such  sale. 
...  I  have  examined  the  case  in  7  Paige,  of 
Jackson  v.  Edwards,  with  much  care.  The 
chancellor  in  that  case  has  yery  fully  discussed 
the  question  as  to  the  rights  of  the  wife  in 
cases  of  partition,  and  I  am  unab1e4o  see,  ac- 
x;ording  to  the  law  of  that  case,  how  the  plain- 
tiff can  go  on  with  this  action  without  making 
his  wife  a  party  plaintiff.  I  am  satisfied  that 
the  act  of  1840  (chap.  177)  in  no  manner  inter- 
feres with  the  question  of  parties  to  the  ac- 
tion. It  only  provides  for  settling  the  rights 
-of  married  women,  by  adopting  the  same  rule 
suggested  by  the  chancellor,  in  the  case  above 
<:ited,  for  ascertaining  the  value  of  the  inchoate 
right  of  dower  of  married  women  in  the 
premises,  in  cases  where  a  sale  is  ordered,  and 
of  securing  to  them  the  money,  by  investment, 
etc.  This  act  also  authorizes  a  married  wo- 
man to  release  her  contingent  inchoate  right 
of  dower  to  her  husband.  I  have  no  doubt 
that  the  provisions  made  by  this  statute  were 
induced  by  the  law  as  expounded  and  settled 
1^  the  chancellor,  in  the  case  of  Jackson  y. 
JSdicards,  above  cited.  It  was  argued  in  Janu- 
ary, 1839,  and  no  doubt  decided  prior  to  the 
passage  of  the  act  of  April  28.  1840.  I  re- 
gard it  as  a  legislative  approval  and  confirma- 
tion of  the  law  as  expounded  by  the  chan- 
cellor. If  the  plaintiff's  wife  is  not  brought 
in  as  a  party  to  the  action,  I  am  not  aware  of 
any  course  of  practice  by  which  the  court  is 
to  be  informed  that  he  has  a  wife  who  is 
entitled  to  an  inchoate  right  of  dower  in  the 
premises.  It  may  be  that  on  an  application 
in  behalf  of  the  wife,  at  any  time  before  the 
money  arising  from  the  sale  of  said  premises, 
if  one  should  be  ordered,  is  paid  over  by  the 
purchaser,  her  interest  therein  might  be  pro- 
tected by  an  order  of  the  court;  probably  the 
same  result  might  be  attained  on  the  applica- 
tion of  the  purchaser  to  the  court,  in  order 
to  protect  him  in  his  title.  Allow  that  such 
-proceedings  might  be  had.  it  only  eoes  to 
show  more  emphatically  the  necessfly  and 
propriety  of  bringing  in  the  plaintiff's  wife  as 
a  party  to  the  action,  in  order  that  the  premises 
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shall  be  freed  by  the  decree  and  sale,  of  all  en- 
tanglements with  the  claim  of  the  plaintiff's 
wife,  and  she  at  the  same  time  be  properly  se- 
cured in  her  equitable  rights,  arising  from  a 
sale  of  said  premises.  It  seems  to  me  that  the 
most  simple  and  direct  practice,  as  well  as  that 
required  by  the  strict  rules  of  law,  is  to  make 
all  persons  parties,  who  have,  by  any  means 
or  contingency,  an  interest  in  the  premises. 
Barbour,  in  his  Chancery  Practice,  directs  that 
whenever  there  is  a  married  woman  having 
merely  an  inchoate  right  of  dower,  it  is  ad- 
visable that  she  be  made  a  party  to  the  action, 
especially  if  a  sale  will  be  necessary.  2  Bar- 
bour, Ch.  Pr.  288.  Whether  a  sale  will  be  or- 
dered  or  not  is  a  question  that  cannot  be  de- 
termined at  the  commencement  of  the  action. 
All  necessary  parties  should  be  joined  at  the 
time  the  suit  is  brought,  and,  if  omitted,  the 
defendant  may  demur,  in  case  the  defect  ap- 
pears upon  the  face  of  the  complaint,  and,  if 
not,  may  appear,  and  object  by  plea  and  an- 
swer. Broker  v.  Deversaux,  8  raige.  518,  and 
also  the  cases  cited  to  the  first  point.  The 
plaintiff  in  this  action  ioined  the  defendant's 
wife  as  a  party  thereto,  in  order  that  her  right 
of  dower  might  be  barred  by  the  proceedings 
therein  and  by  the  judgment  of  the  court;  no 
doubt  the  same  necessity  exists  for  bringing 
in  the  plaintiff's  wife  and  making  her  a  party, 
and  for  the  same  reasons.  Whittaker,  in  his 
Practice,  says  that  all  persons  directly  or  in- 
directly interested  in  the  corpus  of  the  estate 
must  be  made  parties,  including  the  wives  of 
parties  living,  in  respect  to  their  inchoate  right 
of  dower.  (Whittaker,  Pr.  &  PI.  60).  This 
authority  seems  to  be  directly  in  point,  and  is 
undoubtedly  correct.  If  a  sale  of  the  prem- 
ises shall  be  ordered,  it  is  entirely  clear  that  a 
complete  determination  of  the  rights  of  the 
parties  cannot  be  had  without  the  plaintiff's 
wife  being  brought  into  the  case  at  some 
period  of  its  prosecution."  The  legislature 
which  enacted  our  statutes  of  descent  substan- 
tially adopted  the  provisions  of  §  16  of 
the  statute  of  New  York  referred  to  in  the 
opinion  of  the  court  in  the  case  from  which  I 
have  just  quoted,  and  incorporated  them  into 
I  2660.  Rey.  Stot.  1894  (Rev.  Stat.  1881, 
§  2499).  In  view  of  this  fact,  the  above  de- 
cision of  RippU  y.  GUborn,  placingan  inter- 
pretation on  this  section  of  the  New  York  stat- 
ute, from  which  our  statute  was  borrowed,  is 
entitled  to  much  weight  in  the  solution  of  the 
question  here  involved;  for  it  is  a  familiar  rule, 
in  general,  that  where  a  statute  of  one  state  is 
borrowed  from  that  of  another,  it  will  be  held 
by  the  courts  of  the  borrowing  state  to  have 
the  meaning  and  force  given  it  by  the  courts 
of  the  state  from  which  it  was  borrowed. 
Valparaiso  v.  Gardner,  97  Ind.  1,  and  49  Am. 
Rep.  416,  and  authorities  cited. 

The  provision  of  the  partition  statute  of  1852, 
which  authorized  the  court,  in  its  discretion,  to 
order  a  sale  of  the  premises  when  they  were 
not  susceptible  of  division,  is  but  a  recognition, 
to  an  extent,  of  the  old  chancery  rule,  which 
permitted  courts  of  equity  in  proceedings  for 
partition  to  do  equity  upon  consent  of  all  par- 
ties in  interest,  by  ordering  a  sale  of  the  land  in 
lieu  of  partition,  and  dividing  the  proceeds  in- 
stead, except  the  power  under  the  statute  does 
not  depend  upon  the  consent  of  parties.    In  a 
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fiuit  ID  chancery  for  partition  the  decree  was 
only  binding  upon  those  parties  who  were  be- 
fore the  court,  and  those  whom  they  virtually 
represented ;  and  the  interests  of  third  persons 
were  not  affected.  In  the  exercise  of  equity 
jurisTliction  in  cases  of  partition,  the  court  was 
vested  with  extensive  power  to  bring  all  inter- 
ested parties  before  it,  in  order  that  complete 
justice  might  be  attained.  Story,  Eq.  Jur. 
11th  ed.  §  656;  Pom.  Eq.  Jur.  §  1890.  By  no 
means  is  it  an  easy  matter  to  trace  accurately 
the  distinction  between  necessary,  and  what 
may  be  termed  merely  as  proper,  parties  to  an 
action.  Each  case,  in  a  greater  or  lesser  de- 
gree, must  depend  upon  the  facts  and  circum- 
stances upon  which  it  rests.  We  think,  how- 
ever, that  it  is  evident,  in  view  of  the  provi- 
sions of  the  Code  relative  to  parties  to  an  ac- 
tion, and  to  which  the  practice  in  partition 
suits,  by  §  626.  supra,  is  required  to  con- 
form, that,  in  the  event  a  sale  of  the  lands  Is 
ordered,  the  wife  of  a  tenant  in  common  is  not 
only  a  proper,  but  a  necessary,  party  defend- 
ant, in  order  to  protect  her  interest  mvolved; 
and  also  that  there  may  be  a  complete  deter- 
mination of  the  controversy,  and  that  the  de- 
cree and  conveyance  thereunder  may  pass  a 
perfect  title  to  the  purchaser;  and  it  is  the 
duty  of  the  court,  under  such  circumstances, 
to  cause  her  to  be  made  a  party,  and,  in  the 
event  that  she  is  not,  her  rights  are  not  barred. 
This,  we  think,  was  the  manifest  intent  of  the 
legislature.  We  are  confirmed  in  this  conclu- 
sion when  we  consider  the  fact  that  this  body 
at  the  same  session,  and  only  a  few  days  prior 
to  the  approval  of  the  act  of  1852  concerning 
partition,  passed  the  statute  of  descents,  which 
embraced  §  2660,  Rev.  Stat.  1894  (Rev.  Stat. 
1881,  §  2499).  There  is  no  reasonable  pre- 
sumption that  the  legislature  intended,  in  the 
very  teeth  of  the  prohibtory  features  of  this 
section,  that,  in  the  exercise,  of  the  power 
granted  to  the  court  under  the  partition  statute 
to  decree  a  sale  of  the  land,  the  presence  of 
the  wives  of  the  tenants  as  parties  might  be  dis- 
pensed with,  and  still  that  their  inchoate  in- 
terests therein  should  be  devested  and  bured. 
A  feature  in  the  Ohio  and  Missouri  cases  refer- 
red to  was  the  fact  that  the  statutes  of  those 
states  made  no  provision  for  making  the  wives 
of  the  tenants  parties  to  a  partition  proceeding. 
The  force,  therefore,  of  these  decisions,  in  view 
of  the  requirements  of  the  Code  of  1852,  to 
which  I  have  referred,  is  materially  impaired, 
and  they  cannot  be  accepted  as  controlling. 
In  Weaver  v.  Oregg,  6  Ohio  St.  547,  67  Am. 
Dec.  855,  it  was  said  that  the  wife  was  re- 
mitted to  her  share  of  the  proceeds  of  sale 
in  lieu  of  her  dower.  But  if  she  is  in  no  man- 
ner a  party,  or  notified  of  the  pendency  of 
the  action,  how  may  she  have  an  opportunity 
to  demand  her  interest  in  the  proceeds,  and 
thereby  protect  her  rights?  When  is  she  en- 
titled to  her  day  in  court,  and  a  protection  of 
her  right  under  due  process  of  law? 

It  is  virtually  asserted  in  the  prevailing 
opinion  of  my  Brother  McCabe  that  it  would 
be  an  idle  ceremony  to  make  the  wife  of  a 
cotenant  a  party  in  partition  proceedings, 
as  she  could  not  be  heard  to  oppose  either 
partition  in  kind  or  the  sale  oi  the  lands. 
That  she  could  not  defeat  a  partition  is  true, 
but  that  she  is  entitled  to  oppose  the  sale  of 
89  L.a  A. 


the  premises  by  showing  that  they  are  sus- 
ceptible of  division  is  in  reason  and  justice, 
under  the  laws  of  this  state,  undoubtedly  her 
right.  She  is  interested  in  the  part  to  be  set 
off  to  her  husband,  in  case  a  partition  in  kind 
is  made,  and  she  should,  therefore,  also  have 
the  ri^t,  certainly,  to  be  heard  in  exposing* 
any  fraud  or  ine<|uality  in  the  proceedings  af- 
fecting  the  moiety  apportioned  to  her  hus- 
band. That  she  had  an  interest  in  the  sub- 
ject of  the  partition— the  land  sought  to  be 
partitioned— is  not,  and  cannot  be,  contro- 
verted. That,  in  the  event  it  was  ordered  tx> 
be  sold,  she  had  an  interest  in  the  relief  de- 
manded, is  equally  evident;  and  a  complete 
determination  of  the  controversy,  in  this  re- 
spect at  least,  could  not  be  had  without  her 
presence.  Therefore,  under  such  circumstan- 
ces, the  provisions  of  the  Code  referred  to  re- 
quired her  to  be  joined  as  a  party.  Under 
the  holding  that  the  wife's  right  will  be  bar- 
red by  the  order  of  sale  to  which  she  is  not 
a  party,  an  opportunity  ml^ht  be  presented 
for  two  or  more  husbands,  holding  valuable- 
property  as  tenants  in  common,  by  acting  in 
concert  to  procure,  through  a  partition  suit, 
a  sale  thereof,  without  making  their  wives 
parties  thereto,  and  the  money  arising  froD» 
such  sale  might  be  dissipated,  or  seized  by 
creditors  of  the  husbands,  and  the  wives  of 
the  latter  be  afforded  no  notice  of  such  action, 
or  opporttinity  to  protect  their  interests,  if  any, 
in  such  proceeds.  The  case  at  bar  affords  a 
fair  illustration  of  the  result  that  might  follow 
as  it  appears  that  the  appellee  had  no  knowl- 
edge of  the  partition  sale  until  after  the  death 
of  her  husband.  Certainly,  the  legislature  did 
not  intend  that  such  rank  injustice  should  re- 
sult to  the  wife  when  it  ingrafted  upon  the 
statute  the  equitable  rule  permitting  the  court 
to  order  the  sale  of  the  real  estate.  But  it  is 
claimed  by  counsel  for  appellant  that  a  hold- 
ing that  the  wife  is  not  barred  by  the  sale  un- 
der the  circumstances  would  result  as  a  hard- 
ship upon  the  purchaser  at  such  sales.  In 
answer  to  this  it  may  be  said  that  the  original 
purchaser  of  the  land  in  question,  through 
whom  appellant  claims,  was  bound  to  know, 
under  the  law,  what  and  whose  interests  he 
acquired  by  the  sale  and  conveyance  in  contro- 
versy. He  was  bound  to  know  that  §  2660, 
Rev.  Stat.  1894  (Rev.  Stat  1881,  §  2499),  denied 
the  right  to  devest  her  of  her  inchoate  interest  in 
the  land  under  a  decree  of  sale  to  which  she 
was  not  a  party.  He  was  bound  to  know 
what  title  passed  to  him  by  the  commissioner's 
deed,  as  provided  by  g  21  of  the  partition  stat- 
ute. With  all  these  presumptions  existing 
against  him,  he  apparently  did  not  investigate 
the  question  of  title,  or  make  any  application 
to  the  court  to  be  relieved  from  his  purchase. 
The  court  will  not  compel  a  bona  fide  pur- 
chaser to  complete  his  purchase,  and  accept  a 
deed,  when  it  appears  that  the  title  to  the  land 
will  be  doubtful,  and  may  subject  him  to  a 
contest  to  protect  it.  See  Harlan  v.  Stout,  22 
Ind.  488,  and  the  many  authorities  cited  in 
footnote  to  TooU^.  TodU  (N.Y.)  2  L.  R.  A. 
465;  8.  C.  112  N.  Y.  388. 

When  the  force  and  effect  of  the  several  stat- 
utes'to  which  I  have  referred  are  considered, 
and  the  fact  that  the  right  of  the  wife  in  the 
real  estate  of  the  husband  under  the  laws  ot 
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this  state  has  heretofore  been  regarded  and 
held  by  this  court  as  an  actual  contiugent  in- 
terest therein,  that  she  holds  such  interest  as  a 
purchaser  for  value,  and  that  the  law  favors 
her  in  the  protection  thereof,  the  conclusion  is 
irresistible,  in  my  opinion,  that  appellee  is 
not  barred  by  the  decree  and  sale  from  assert- 
ing her  interest  in  the  lands  in  dispute.  Such 
holding  is  in  harmony  with  reason,  justice, 
and  the  laws  of  our  state.  She  was  endowed 
by  the  statute  with  this  interest  in  her  hus- 
band's lands  for  her  support  and  maintenance 
in  the  event  she  became  a  widow;  and  to  hold 
that  under  the  facts,  she  is  precluded  from  a 
recovery,  is  in  direct  opposition  to  the  spirit 
and  meaning  of  the  law.  The  language  of 
§2660,  Rev.  Stat.  1894  (Rev.  Btat.  1881,§2499). 
is  a  complete  answer  to  the  contentions  of  the 
appellant.  The  decision  in  this  case  may  be 
said  to  be  sweeping  in  its  effects,  and  estab- 
lished a  precedent  that  will  ultimately  serve  to 
plague  and  worry  the  court.  If  the  doctrine 
asserted  is  sound,  then  it  must  follow  that, 
when  lands  of  the  husband  are  sold  under  an 
order  of  sale  in  a  partition  action,  the  wife 
will  virtuall]^  have  no  interest,  either  in  the 
realty,  after  it  is  sold,  or  in  the  proceeds  aris- 
ing out  of  the  sale  of  the  husband's  moiety, 
that  she  can  claim;  and  in  such  a  case  the  cred- 
itors of  the  husband  would  occupy  a  position 
that  thev  do  not  in  any  other  case  when  the 
husband's  lands  are  sold,  and  where  the 
wife  has  not  been  estopped  by  her  own  act, 
and  not  barred  by  being  a  party  to  a  Judgment 
or  decree  of  the  court.  Such  creditors,  under 
this  view  of  the  question,  would  be  permitted 
to  assert  their  right  to,  and  appropriate  the 
entire  proceeds  of  the  husband's  interest  in, 
payment  of  his  debts,  regardless  of  the  rights 
or  claims  of  his  wife. 


The  act  of  1875  (Rev.  Stat.  1894,  § 
Rev.  Stat.  1881,  g  3508)  in  effect  provides  that 
when  the  title  of  the  husband  in  real  estate 
shall  become  vested  in  a  purchaser  under  a 
Judicial  sale,  where  the  inchoate  interest  of  the 
wife  has  not  been  ordered  sold,  or  barred  by 
virtue  of  such  sale,  then  and  in  that  event,  her 
said  interest  shall  become  absolute,  and  vest 
in  her  in  like  manner  and  to  the  same  extent 
as  it  would  upon  the  death  of  the  husband. 
It  has  been  held  by  this  court  that  a  sale  of  the , 
husband's  lands  bv  a  register  in  bankruptcy, 
or  by  an  assignee  for  the  benefit  of  creditors, 
is  a  Judicial  sale,  within  the  meaning  of  this 
statute.  See  RaberU  v.  Shr&yer,  68  Ind.  64 ;  Mc- 
Cracken  v.  Euhn,  78  Ind.  149;  Lawson  v.  De- 
Bolt,  78  Ind.  563;  EaUy,  Barrel,  92  Ind.  408: 
In  view  of  these  decisions,  and  others  of  like 
import  on  the  same  point,  surely  it  must  be 
said  that  sales  made  since  the  taking  effect  of 
the  act  of  1875,  supra,  under  the  order  of  the 
court  in  a  partition  proceeding,  would  be  judi- 
cial sales  within  the  meaning  of  that  statute, 
and,  unless  the  wife  was  barred  by  the  judg- 
ment therein  by  being  a  party  thereto,  her  in- 
terest would  vest  and  become  absolute  upon 
such  sale  and  conveyance;  and,  in  the  event 
that  it  had  been  barred  by  the  judgment  of  the 
court,  she  being  a  party  thereto,  certainly  her 
interest  would  be  shifted  or  transferred  to 
the  proceeds  of  the  sale,  and  she  would  have 
the  riicht  to  protect  it.  From  this  conclusion 
I  think  there  can  be  no  escape,  yet  the  hold- 
ing in  the  case  at  bar  in  effect  affirms  or 
establishes  a  rule  to  the  contrary,  and  to  this 
extent  the  laws  of  the  state  which  give  her 
this  inchoate  right  in  the  lands  of  her  husband 
are  rendered  nugatory.  The  judgment  ought 
to  be  affirmed. 


IOWA    SUPREME  COURT. 


L.  W.  THOMAS,  Appt., 

V. 

CHICAGO,  MILWAUKEE,  &   ST.  PAUL 
RAILWAY  COMPANY. 
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.Iowa., 
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1.  A  lieease  to  use  a  railroad  track  as  a 
footpath  may  be  found  from  the  facts  that  it 
had  been  so  used  for  a  number  of  years  to  the 
extent  that  plainly  visible  paths  had  been  worn 
upon  the  ground,  and  that  a  ladder  had  been 
placed  from  the  highway  to  reach  the  roadbed 
with  the  knowledge  of  the  employees  of  the 
road,  to  which  no  objection  had  been  made. 

2.  Implied  assent  by  a  railroad  com- 
pany to  the  nse  of  its  traclcs  as  a  footpath 
will  Impose  upon  its  employees  the  duty  of  exer- 
oislDg  care,  diligence,  and  watchfulness  to  dis- 
cover if  persons  are  on  the  track  at  that  point. 


NOTB.— For  implied    license  to  cross  railroad 
track,  see  note  to  Central  R.  &  Bkg.  Ck).  v.  Rylee 
(6a.)  13  L.  R.  A  684;  also  Chenery  v.  Fitchburg  R. 
Co.  (Mass.)  22  L.  R.  A.  676. 
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when  running  trains  which  will  be  likely  to  in*- 
Jure  them  if  there. 

(October  80, 1807;) 

APPEAL  by  plaintiff  from  a  judgment  of- 
the  District  Court  for  Marshall  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  injuries  to  plaintiff's  minor 
son  through  the  alleged  negligence  of  defend- 
ant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  L.  Carney  for  appellant. 

Messrs.  Charles  B«  Keeler  and  T.  Bin- 
ford  for  appellee. 

Kinne,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

1.  This  is  the  second  appeal  in  this  case. 
The  opinion  on  the  former  appeal  will  be 
found  in  93  Iowa.  248.  After  the  reversal  upon* 
the  former  appeal,  certain  amendments  were 
made  to  the  petilion,  the  substance  of  which, 
are    incorporated  in  the    statement   of  the- 
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case.  Just  before  noon,  on  May  15,  1890. 
Earl  B.  Thomas,  a  minor  son  of  the  plaintiff, 
aged  three  years  and  nine  months,  was,  with 
another  child  younger  than  himself,  upon  an 
open  and  uncovered  bridge,  which  was  located 
upon  the  defendant's  line  of  railway,  about 
1,900  feet  west  of  the  station  of  Rhodes,  in 
Marshall  county.  Iowa,  and,  while  there,  was 
run  over  by  a  train  going  west,  and  his  right 
foot  was  so  crushed  as  to  require  its  amputa- 
tion. The  petition  charges  that,  without  fault 
•on  the  part  of  his  parents,  the  child  went  upon 
the  track  and  bridge,  and  was  in  plain  sight 
from  the  station,  and  at  all  points  upon  the 
road  between  the  station  and  the  place  of  the 
accident;  that  the  defendant's  employees, 
knowing  that  the  children  were  on  the  track, 
•started  a  train  from  the  water  tank  at  the 
station,  a  distance  of  about  90  r6ds  from  the 
bridge,  westward  (the  engine  being  in  front, 
but  with  the  pilot  attached  to  the  cars),  and 
negligently  and  carelessly  ran]  the  train  over 
the  plain tm's  child;  that  all  of  the  persons 
upon  the  engine  knew  that  the  child  was  upon 
the  track  and  bridge,  but  did  not  look  along 
the  track  over  which  they  were  going,  or  exer- 
cise any  care  or  caution  whatever  in  the  opera- 
tion of  said  train  or  to  discover  whether  or 
not  the  track  was  clear;  that  it  was  a  wild 
train,  not  running  on  schedule  time,  and  was 
running  with  the  engine  backward ;  that  the 
train  was  not  manned  with  a  sufficient  num- 
ber of  brakemen,  and  the  engine  was  without 
steam  or  air  brakes.  It  is  also  chained  that 
the  engineer  and  other  employees  on  the  train 
saw  the  said  child  in  time  to  have  stopped  the 
train  and  prevented  the  accident;  that  they 
negligently  allowed  the  engine  and  cars  to  ap- 
proach and  reach  said  bridge  without  signal 
of  bell  or  whistle,  and  without  any  effort  to 
stop  said  train,  and  ran  over  the  foot  and  leg 
-of  said  child;  that  the  roadway  and  track  of 
defendant's  line  of  railroad  extending  from 
the  overhead  bridge,  just  west  of  the  bridge 
where  the  injury  occurred,  to  the  station  of 
Rhodes,  was  daily  and  almost  hourly  fre- 
quented by  men,  women,  and  children,  travel- 
ing upon  foot,  east  and  west  upon  said  line  of 
railway;  that,  for  the  purpose  of  convenience 
in  access  to  said  railway  track  from  the  over- 
head bridge  in  connection  with  the  highway, 
there  had  been  constructed  a  ladder  by  the  de- 
fendant's employees,  or  with  their  knowledge 
and  consent,  so  that  persons  could  have  ready 
access  from  the  highway  to  the  railway  track, 
and  also  from  the  railway  track  to  the  high- 
way ;  that  with  the  knowledge  and  consent  of 
the  defendant,  and  for  more  than  ten  years 
prior  to  the  accident,  people  residing  in  the 
vicinity  of  the  bridge  and  in  the  town  of 
Rhodes  had  constantly  used  the  track  of  the 
defendant's  railway  for  the  purpose  of  travel- 
ing to  and  from  the  depot,  school,  and  village 
of  Rhodes,  and  had  used  said  ladder  for  the 
purpose  of  reaching  the  track  of  the  defendant; 
that  the  public  generally  had  leave  and  license 
to  use  said  railway  track  as  a  footway,  and  the 
child  Earl  was  not  a  trespasser  thereon;  that 
defendant's  employees  were  negligent  in  not 
exercising  watchfulness  and  care  in  reference 
to  the  train  while  it  was  passing  over  such  part 
of  the  track  where  pedestrians  had  license  to 
walk,  and  such  negligence  caused  said  acci- 
^  L.  R.  A. 


dent.  To  the  answer  the  defendant  interposed 
a  general  denial,  except  that  it  admitted  its 
corporate  capacity,  and  that  the  accident  was 
caused  by  one  of  its  trains.  When  plaintiff's 
evidence  was  in,  the  defendant  movQd  the  court 
for  a  verdict  in  its  favor,  because  there  was 
no  evidence  warranting  a  verdict  for  plaintiff; 
that  there  was  no  evidence  sufficient  to  sus- 
tain a  finding  of  negligence  on  part  of  the  de- 
fendant company  or  its  employees  which  was 
the  cause  of  the  accident;  that  the  evidence 
did  not  warrant  a  finding  that  the  defendant 
owed  to  the  child  any  legal  duty  of  watchful- 
ness and  care  before  his  position  was  known, 
and  it  is  not  shown  that  there  was  any  want 
of  care  after  his  position  was  known;  that  no 
license  or  right  upon  the  part  of  the  child  to  be 
upon  the  track  and  bridge  had  been  shown, 
but  he  was  a  trespasser;  that  the  evidence 
failed  to  show  any  invitation  or  consent  by 
the  defendant  to  use  its  track  and  bridge  as  a 
footway;  that  the  evidence  failed  to  show  that 
the  endneer  or  other  trainmen  actually  saw 
the  child  upon  the  bridge  before  the  accident, 
or,  if  they  did  see  him,  that  they  had  failed  to 
use  all  the  means  and  appliances  at  their  com- 
mand to  stop  the  train  and  avert  the  accident. 
This  motion  was  sustained. 

2.  An  important  question  in  this  case  is  as 
to  whether  the  child  Earl  was  upon  the  track 
and  bridge  of  the  defendant  company  by  leave 
or  license  of  the  defendant.  The  former  trial 
was  had  upon  the  theory  that  the  child  had 
no  right  upon  the  track;  that  he  was  a  tres- 
passer; and  that  there  was  nothing  in  the 
situation  or  surroundings  requiring  uie  train- 
men to  be  on  the  lookout  for  persons  on  the 
track.  If  the  child  was  a  licensee,  instead  of  a 
trespasser,  another  rule  of  law  may  obtain. 
The  evidence  which  it  is  claimed  shows  a  li- 
cense to  use  the  track  and  bridge  as  a  foot- 
wav  by  pedestrians  may  be  briefly  stated  as 
follows:  For  many  years  prior  to  the  accident, 
the  bridge  and  track  of  the  defendant  com- 
pany, from  the  place  of  the  accident  to  the  sta- 
tion of  Rhodes,  had  been  in  almost  constant 
use  by  people  living  in  the  vicinity  of  this 
bridge  as  a  footway  in  going  to  and  from  the 
depot,  school,  and  village.  Children  of  from 
four  or  five  years  old  and  upward  used  it  as  a 
means  of  going  to  and  from  school.  The 
bridge  passed  over  a  private  highway,  and  ac- 
cess to  the  bridge  and  track  were  had  by  the 
use  of  a  ladder  reaching  from  this  highway  to 
the  head  block  of  the  bridge  above.  It  does 
not  appear  as  to  who  erected  this  ladder.  The 
bridge  was  14  feet  above  the  highway.  There 
were  paths  leading  from  the  track  to  this  lad- 
der. These  paths  were  well  worn.  This 
track  and  ladder  were  also  used  by  persons  liv- 
ing in  the  village  who  had  occasion  to  visit 
those  living  in  the  vicinity  of  this  bridge.  The 
distance  to  the  village  was  much  less  by  way 
of  the  track  than  by  the  highways.  There 
was  no  evidence  to  show  that  the  defendant 
company  ever  gave  leave  or  license  to  use  this 
bridge  and  the  track  as  a  footpath,  nor  does  it 
appear  that  the  defendant  company  ever  made 
any  attempt  to  prevent  such  use.  The  ladder 
could  be  seen  from  the  track.  The  road  mas- 
ter of  the  defendant  company  and  other  of  its 
employees  had  seen  this  ladder.  The  superin- 
tendent of  the  company  was  present  at  one 
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time  while  the  bridge  was  being  raised,  and 
the  ladder  was  then  attached  to  the  bridge. 
There  is  nothing  to  show  that  the  use  of  this 
ladder  was  ever  interfered  with  by  the  de- 
fendant company.  From  all  of  the  evidence, 
it  is  clear  that  the  footpath  and  ladder  were 
seen  by  some  of  the  defendant's  employees, 
and  that  they  were  so  situated  as  to  be  seen 
by  any  employee  of  the  defendant  company, 
'engaged  in  the  operation  of  its  trains. 

We  held  in  Murphy  v.  Chicago,  R.  I.  dt  P, 
S.  Co.  38  Iowa,  542,  that  an  instruction  in  the 
following  language  was  proper:  **If  you  find 
from  the  evidence  that  the  deceased  had  for  a 
considerable  time  prior  to  the  accident  been  ac- 
customed to  walk  over  and  upon  the  track  of  the 
railroad  company,  at  and  near  the  place  where 
the  accident  occurred,  by  the  acquiescence  of 
the  company,  then  the  deceased  was  not  a  tres- 
passer upon  the  track,  and  such  permission  may 
be  implied  if  deceased  was  long  in  the  habit  of 
^o  walking  over  the  track,  with  the  knowledge 
of  the  company  or  its  employees  in  charge  of 
that  part  of  the  road,  without  objection  on  their 
part. — and  it  is  for  you  to  determine  from  all 
the  facts  in  evidence  before  you  whether  or 
not  the  deceased  had  such  implied  permission." 
It  was  said  in  that  case  that  facts  which  would 
be  sufficient  to  constitute  ordinary  diligence 
as  against  a  trespasser  might  not  establish  such 
diligence  as  against  a  person  there  by  permis- 
sion. In  Masser  v.  Chicago,  R.  L  dt  P.  R.  Co. 
-68  Iowa,  604,  it  is  said:  "The  evidence  tended 
to  show  that  the  track,  at  that  point,  was  trav- 
eled to  some  extent  by  footmen,  and  that 
there  had  been  such  an  amount  of  travel  as  to 
make  a  path."  It  was  held  the  facts  did 
not  show  a  license.  The  court,  however,  said : 
"If  the  travel  had  been  at  a  point  where  the 
defendant's  employees  were  stationed,  and  it 
were  shown  that  the  footmen  occupied  the 
track  without  their  dissent,  it  may  be  that  the 
company's  assent  should  be  implied."  In 
Burg  V.  Chicago,  R.  I.  &  P.  R.  Co.  90  Iowa, 
106,  it  was  held  that  an  allegation  in  a  petition 
that  "for  more  than  ten  years,  defendant's 
roadbed  and  right  of  way,  from  a  point  west 
of  where  the  accident  happened  to  the  city  of 
Des  Moines,  has  been  used  by  the  public 
as  a  thoroughfare  to  and  from  said  city  of 
Des  "Koines,  which  fact  was  well  known  to 
the  defendant  and  its  employees,"  did  not* 
state  facts  from  which  the  law  would  infer  a 
license.  In  that  case  it  was  said:  **We  are 
not  saying  that  there  might  not  be  such  a  use 
of  the  track  as  that  the  assent  of  the  company 
might  be  understood  or  implied  therefrom; 
but  no  such  state  of  facts  is  pleaded."  In 
Richarda  v.  Chicago,  St.  P.  dh  K.  C.  R.  Co.  81 
Iowa,  480,  it  was  held  that  the  facts  did  not 
show  a  license  or  invitation  to  people  to  walk 
alon^  the  defendant's  tracks,  and  that  the  fact 
that  It  did  not  forbid  their  doing  so  could  not 
be  given  the  force  of  an  invitation.  The 
court  said:  *'It  may  be  there  was  evidence  of 
fiuch  habitual  use  of  the  tracks  by  the  public, 
which  use  was  known  to  the  employees  of 
defendant,  and  not  disproved,  that  the  jury 
would  have  been  authorized  to  find  that 
plaintiff  had  an  implied  license  to  use  the 
right  of  way  as  he  did.  But,  if  that  be  true, 
defendant  was  under  no  obligation  to  protect 
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plaintiff  from  harm  by  taking  steps  to  pre- 
vent it.  unless  it  had  so  licted  as  to  mislead 
him.  It  was  the  duty  of  defendant  not  to  in- 
jure him  wantonly  or  wilfully,  but  if  it  had 
done  no  act  to  mislead,  and  hud  no  reason  to 
anticipate  the  danger  to  which  plaintiff  ex- 
posed himself,  it  owed  him  no  active  duty." 
In  ClampitY.  Chicago,  St.  P.  dK.  C.  R.  Co.  84 
Iowa,  71,  it  was  held  that,  where  a  railway 
track  is  used  for  crossing  at  a  place  daily  used 
for  a  considerable  time  by  a  number  of  per- 
sons, some  of  whom  had  construct^  a  stair- 
way by  the  track  for  the  use  of  pedestrians, 
and  when  a  crossing  over  a  ditch  had  been 
made  by  someone  unknown,  and  the  defend- 
ant had  done  nothing  to  prevent  persons  from 
crossing  said  track,  and  the  use  of  such  place 
as  a  crossing  was  known  to  the  employees  of 
the  defendant,  it  would  be  presumed  to  assent 
to  such  use,  and  that  it  was  a  license,  and  the 
plaintiff,  in  using  it,  was  not  a  trespasser.  On 
the  former  trial  of  this  case  it  was  said:  "It 
may  also  be  remarked  in  this  connection  that 
a  license  to  use  the  track  of  a  railroad  com- 
pany may  be  inferred  from  the  frequent  use, 
in  connection  with  other  circumstances  from 
which  an  implied  invitation  may  be  inferred." 
93  Iowa,  248. 

From  the  foregoing  cases  it  appears  that  this 
court  has  often  recognized  the  doctrine  that  a 
license  to  use  a  railroad  track  may  be  inferred 
from  facts  and  circumstances  short  of  an  act- 
ual invitation  or  consent  on  the  part  of  the 
rail  way  company.  The  question,  then,  before 
us,  is:  Are  the  facts  and  circumstances  dis- 
closed in  this  record  such  as  to  warrant  a  Jury 
in  finding  an  implied  invitation  or  license  to 
use  the  track  by  footmen?  It  may  be  admit- 
ted that  the  facts  in  this  case  touching  the  cir- 
cumstances surrounding  the  use  of  the  track 
are  in  some  respects  not  the  same  as  in  Clam- 
pifa  Case;  yet  they  are  in  all  essential  respects 
save  one  much  alike.  In  the  case  at  bar  the 
use  of  the  track  was  not  merely  for  crossing 
purposes.  In  that  case  the  court  said:  "The 
stairway  and  the  ties  across  the  ditch,  as  well 
as  the  path  made  by  footmen,  prominently  ad- 
vertised the  place  as  a  crossing  used  by  pedes- 
trians. No  engineer  or  fireman  passing  along 
the  tracks  at  that  place  with  his  eyes  open,  in 
the  exercise  of  reasonable  watchfulness  and 
care,  could  have  failed  to  see  these  indications 
of  a  footpath,  and  to  understand  therefrom 
that  it  was  used  by  {pedestrians,  if  he  possessed 
ordinary  intelligence.'*  This  language  applies 
as  well  to  the  facts  in  the  case  at  bar.  Here 
was!  an  almost  constant  use  of  this  track. 
Here  were  well-defined  footpaths,  and  a  ladder 
in  use  for  years,  for  the  purpose  of  reaching 
the  track.  The  track  repairers  knew  the  lad- 
der was  there.  The  road  master  had  actual 
knowledge  of  it.  The  superintendent  had 
once,  at  least,  been  where,  if  he  used  his  eyes, 
he  must  have  seen  it.  It  was  in  plain  view  of 
all  the  train  operatives.  It  does  not  appear 
that  the  ladder  was  ever  used  for  any  purpose 
except  as  a  means  of  getting  onto  the  track; 
and,  with  the  fact  undisputed  of  the  use  of 
the  ladder,  paths,  and  track  for  years  without 
objection  from  the  defendant  or  any  of  its  em- 
ployees, all  these  and  other  facts  would  war- 
rant a  finding  by  a  jury  that  the  use  of  the 
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track  was  by  the  coDsent  of  the  defendant, 
and  therefore  the  ohild  Earl  was  not  a  tres- 
passer. 

8.  If  the  rule  of  law  as  to  care  to  be  exer- 
cised by  the  employees  ol  the  company  oper- 
ating its  train  is  the  same  towards  one  who  is 
a  mere  licensee  by  ylrtue  of  an  implied  invita- 
tion from  the  defendant  as  it  is  in  case  of  a 
trespasser  upon  the  track,  it  was  not  necessary 
to  submit  this  case  to  the  jury  for  the  purpose 
of  determining  which  of  these  relations  this 
child  occupied  towards  the  defendant  com- 
pany. As  is  said  in  the  opinion  on  the  former 
appeal  in  this  case,  if  the  child  was  a  tres- 
passer, then  the  comp>any  owed  him  no  duty 
until  its  employees  actually  saw  him  on  the 
track  in  a  place'of  danger;  that  they  were  not 
bound  to  keep  a  lookout  for  trespassers,  and 
were  not  negligent  in  failing  to  discover  tres- 
passers upon  Its  track.  MoMer  v.  Chicago, 
Ji,  LAP,  R.  Co,  68  Iowa,  602;  Burg  v.  Chi- 
cago, R,  I.  A  P.  R.  Co.  90  Iowa,  106;  Morria 
▼.  Chicago,  B,  d:  Q.  R  Co.  45  Iowa,  29;  Rich- 
ard8  V.  Chicago,  St.  P.  dh  K.  C.  R.  Co.  81 
Iowa,  428;  Thomas  v.  Chicago,  M.  <fc  St.  P.  R. 
Co.  93  Iowa,  248.  Appellant  contends  that 
this  should  not  be  the  rule  even  as  to  trespass- 
ers. Such  has  been  the  uniform  holding  in 
this  state,  and  unless  there  are  coeent  reasons 
for  departing  from  it,  it  should  not  be  changed. 
We  discover  no  sufficient  reason  for  changing 
this  rule,  which  has  always  been  consistently 
adhered  to   by   this  court.    The   important 

?[uestion  now  is,  does  this  rule  apply  with  like 
orce  and  effect  to  one  who  may  be  found  to  be 
a  licensee  by  invitation  of  the  company,  implied 
from  all  the  surrounding  circumstances?  The 
general  current  of  authority  undoubtedly  is 
that  the  same  rule  ordinarily  applies  in  both 
cases.  8  Elliott,  Railroads,  §§  1154,  1249- 
1251,  and  cases  cited;  Beach,  Contrib.  Neg. 
§  212,  and  cases  cited.  Indeed,  it  is  held  that 
one  using  a  railway  track  as  a  place  of  cross- 
ing, or  a  footpath,  with  the  silent  acquies- 
cence of  the  compaoy,  or  with  the  knowledge 
or  passive  permission  of  the  company,  is,  at 
most,  a  bare  licensee,  who  takes  his  license 
with  all  of  its  concomitant  risks  and  perils; 
and,  as  a  general  rule,  the  company  owes  him 
no  greater  duty  than  that  which  is  due  to  a 
mere  trespasser.  8  Elliott,  Railroads,  §  1154, 
and  cases  cited.  Such  is  undoubtedly  the  gen- 
eral trend  of  the  authorities  in  this  country. 
In  our  own  state,  in  Richard's  Case,  this  doc- 
trine seems  to  be  recognized  and  applied  as  to 
one  walking  along  the  track;  while  in  Clam- 
piVs  Case  (the  last  expression  of  this  court 
upon  this  subject),  it  is  expressly  held  that  one 
crossing  the  track  of  a  railroad  company  under 
circumstances  as  to  uses  of  the  track  much 
like  those  of  tlie  case  at  bar  "is  entitled  to 
all  the  rights  and  protection  of  one  rightfully 
upon  it  with  the  license  of  the  defendant.  He 
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may  recover  for  injuries  resulting  from  the  de- 
fendant's want  of  care,  if  not  contributing 
thereto  by  his  own  negligence."  Owing  to 
the  age  of  the  child  Earl,  there  can  be  no 
question  of  contributory  negligence  in  thia 
case.  If  the  rule  laid  down  in  ClampiCs  Cas^ 
is  to  be  adhered  to  as  to  one  crossing  the  track, 
we  see  no  escape  from  the  conclusion  that  thia 
case  should  have  been  submitted  to  the  Jury 
under  proper  instructions  of  the  court,  for 
them  to  determine  whether  the  child  was  a 
trespasser  or  licensee,  and,  if  a  licensee, 
whether  the  employees  of  the  defendant  exer- 
cised that  care  to  discover  his  presence  upoa 
the  track,  where,  from  the  license  given,  they 
had  a  right  to  expect  persons  might  be.  We 
believe  the  rule  announced  in  Clampifs  Case  a 
just  one,  as  applied  to  the  facts  in  that  case. 
It  amounts  to  saying  that,  when  the  company 
had  impliedly  assented  to  the  use  of  its  track 
by  persons  as  a  footpath,  its  employees  operat- 
ing trains  are  charged  with  the  duty  of  exer- 
cising care,  diligence,  and  watchfulness  to  dis- 
cover if  persons  are  on  the  track  at  these 
places  where  they  have  recognized  their  right 
to  be.  We  are  not  holding  that  at  every  place 
and  continuously  along  the  line  of  a  railway, 
the  employees  operating  trains  must  be  on  the 
watch  for  trespassers.  What  we  do  hold  ia 
that  as  to  persons  rightfully  on  the  track  by 
the  license  and  consent  of  the  company, 
whether  such  consent  be  expressed  in  worda 
or  arise  by  implication,  a  duty  rests  upon  the 
company  and  its  employees  to  be  on  the  watch 
for  such  persons  at  the  places  they  may  be  ex- 
pected to  be,  in  view  of  the  license  and  con- 
sent given.  So,  in  this  case,  if  the  boy  Earl 
was  a  licensee,  and  not  a  trespasser,  and  at  a. 
place  where  the  company  had  impliedly  as- 
sented to  the  use  of  its  track  as  a  footpath,  It 
was  the  duty  of  those  operating  the  train 
to  exercise  watchfulness  and  care  to  ascertain 
if  persons  were  on  said  track  at  said  place. 
If  the  jury  should  find  that  Earl  was  a  li- 
censee, then  they  must  determine,  in  view  of 
all  the  evidence,  whether  the  employees  of  the 
company  properly  discharged  that  duty,  and, 
if  they  did  not,  whether  the  failure  so  to  do 
resulted  in  causing  the  injury. 

4.  Without  referring  specifically  to  the  sev- 
eral complaints  as  to  the  rulings  upon  the  in- 
troduction of  evidence,  it  may  properly  be 
said  that  most  of  the  rulings  against  the  plain- 
tiff impress  us  as  technical,  and  some  of  thein 
as  incorrect.  We  do  not  say  more,  as  it  is  not 
likely  that  on  a  retrial  the  same  questions  and 
rulings  will  appear.  We  have,  in  view  of  an- 
other trial,  refrained,  so  far  as  possible,  from 
discussing  the  weight  of  the  evidence.  The 
appellee's  objection  to  the  record  Is  not  well 
taken,  and  appellant's  motion  to  strike  the  ad- 
ditional abstract  is  overruled.  For  the  reasons 
given,  the  judgment  Mow  is  reversed. 
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1.  The  lapse  of  five  years  alter  the  eon- 
Tlctioii  of  a  crime  and  senteDoe  to  imprison- 
ment for  life  entitles  the  wife  of  the  person  con- 
victed to  a  divorce,  under  Stat.  0  2117,  making 
It  a  ground  for  divorce  that  the  parties  have  been 
Uvinor  apart  without  cohabitation  for  live  years 
before  the  application. 

2.  An  aetton  for  divorce  need  not  be 
bronfflit  within  five  years  after  the 
conviction  for  a  felony  of  one  sentenced  to 
Imprisonment  for  life,  under  Stat.  $  2117,  making 
^^condemnation  for  felony**  a  ground  for  divorce, 
and  Civ.  Oode,  ft  4^  subd.  8,  requiring  plaintiff  In 
a  divorce  suit  to  prove  that  the  cause  of  divorce 
^'occurred  or  existed  within  Hve  years  next  be- 
fore the  commencement  of  the  action." 

(December  14, 18W.) 

APPEAL  by  plaintltr  from  a  judgment  of 
the  Circuit  Court  for  Woodford  County  in 
favor  of  defendant  in  an  action  brought  to  ob- 
tain a  divorce.    Hetersed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  T.  Wilson  and  E.  M.  Wallace, 
for  appellant 
Mr.  W.  H.  Julian  for  appellee. 

HAzeheiggt  J.,  delivered  the  opinion  of  the 
court: 

Appellant  and  appellee  were  married  in  1881, 
and  lived  together  until  1884,  when  appellee 
was  convicted  of  murder,  and  sentenced  to  the 
penitentiary  for  life,  where  he  still  remains. 
In  January,  1896,  appellant  instituted  this  ac- 
tion for  divorce,  relying  on  two  grounds  there- 
for: (1)  Living  apart,  without  any  cohabita- 
tion, for  five  years  nei:t  before  the  application; 
(2)  condemnation  for  felony  in  this  state. 
These  grounds  are  set  out  in  subsections  2  and 
8  of  §  2117  of  the  Kentucky  Statutes.  Appel- 
lant also  averred  that  her  cause  of  action  ac- 
crued and  existed  within  five  years  next  be- 
fore the  commencement  of  her  action.  In 
§  2120  of  the  Statutes  it  is  provided  that  the 
''action  for  divorce  must  be  brought  within 
five  years  next  after  the  doing  of  the  act  com- 
plained of;"  but  in  §  428  of  the  Civil  Code  it 
18  provided  that  a  plaintiff,  to  obtain  a  divorce, 
must  allege  and  prove,  in  addition  to  a  legal 
cause  of  divorce,  (8)  that  the  cause  of  di- 
vorce occurred  or  existed  within  five  years 
next  before  the  commencement  of  the  action. 
The  chancellor  denied  the  appellant  relief, 
solely  on  the  ground  that  the  living  apart  "was 
not  voluntary,"  and  that  the  condemnation  for 
felony  meant  conviction  for  felony;  and,  as 
that  had  not  occurred  within  five  years  next 
before  this  action  was  instituted,  she  was  not 
entitled  to  a  divorce  on  that  ground.  We 
think  the  chancellor  was  in  error  as  to  both 
grounds.     It  is  true  that  in  Pile  v.  Pile,  94  Ky. 


NOTB.— As  to  the  effect  of  conviction  and  sen- 
tence upon  the  marriage  relation,  see  note  to  State 
V.  Duket  (Wis.)  81  L.  K.  A.  615. 
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806,  the  husband  was  denied  a  divorce  on  the 
grounds  of  lunacy  and  abandonment  for  five 
years;  but  the  court  said:  "Here  the  wife  has 
a  mind  diseased,  without  her  fault,  [and]  ha» 
never  abandoned  the  husband,  but  is  now  con- 
fined in  the  asylum  for  lunatics  by  his  consent 
and  direction." 

Here  the  husband  is  confined  in  the  peniten- 
tiary for  life,  after  a  conviction  for  crime;  and 
the  separation  certainly  cannot  be  said  to  be 
without  his  fault,  though  it  is  wholly  without 
the  fault  of  plaintiff.  Again,  we  think  the 
condemnation  for  felony  existed  within  the  five 
years  before  suit  was  brought,  although  the 
judgment  of  conviction  was  entered  more  than 
five  years  before.  Such  condemnation  must 
exist  at  least  as  long  as  the  judgment  is  in 
force.  The  statute  may  be  thus  construed, 
even  if  held  applicable  to  this  particular  ground 
of  divorce.  We  are  inclinea  to  think,  how- 
ever, that  it  is  not  applicable.  The  doing  of 
the  act  complained  of,  mentioned  in  the  stat- 
ute, would  seem  to  have  reference  to  some  of 
the  many  acts  set  out  in  the  statute,  to  be  com- 
mitted by  either  the  husband  or  wife,  entitling 
the  other  to  a  divorce.  Here  the  condemna- 
tion was  not  the  act  of  the  husband,  but  an  act 
by  the  state.  It  follows  further,  from  what  we 
have  said,  that  the  order  of  allowance  to  Ed- 
wards as  guasdian  ad  litem,  to  be  paid  by  the 
wife,  is  erroneous,  as  under  ,the  statute  this  is 
to  be  paid  by  the  husband.    (Ey.  Stat.  §  900.) 

Judgment  is  reversed  for  proceedings  consist- 
ent herewith. 


J.  W.  HUTSELL  et  al.,  Appis., 
DEPOSIT  BANK  OF  PARIS. 
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1 .  The  direction  io  a  distress  warrant  to 
levy  on  property  of  subtenants  found  in 
the-couDty  Is  immaterial,  when  the  levy  is  not  In 
face  made  on  any  property  that  Is  not  found  on 
the  leased  premises. 

2.  The  rl^htofdistress  does  not  pass  to 
the  assi^^ee  of  a  rent  note  In  the  absence  of 
statutory  provision  therefor,  and  Is  not  given  by 
Stat.  9  2804,  authorizing  the  assignment  of  the 
rent  and  Its  recovery  by  the  assignee. 

(December  11, 1897.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Bourbon  County  sus- 
taining a  motion  for  judgment  on  a  bond  ex- 
ecuted for  the  discharge  of  a  levy  under  a  dis- 
tress warrant  for  the  collection  of  rent.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  McMillan  &  Talbott,  for  appel- 
lants: 

Section  2807,  Ey.  Stat.,  provides  that  a  dis- 
tress warrant  may  be  levied  upon  the  personal 


Note.— As  to  distress  for  rent,  see  also  Hessel  v. 
Johnson  (Pa.)  6  L.  K  A.  851.  and  11  L.  R.  A.  855; 
Hodges  V.  Ck>oksey  (Fla.)  24  L.  R.  A.  8LS,  and  note; 
Marr  v.  Ray  (111.)  26  L.  R  A.  801,  and  note  as  to  dis- 
tress where  lease  Is  Invalid. 
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property  of  the  subtenant  on  the  leased 
premises. 

The  subtenants  were  not  directly  liable  for 
the  rent;  the  relation  of  landlord  and  tenant 
did  not  exist  as  to  them,  and  a  distress  warrant 
•could  not  issue  against  them,  and  their  only 
liability  was  to  the  extent  of  property  found 
on  the  leased  premises. 

While  the  relation  of  landlord  and  tenant 
has  existed  since  the  beginning  of  our  state 
legislation  and  state  courts,  still  we  find  no  ef- 
fort on  the  part  of  the  assignees  of  rent  notes 
to  exercise  the  rights  of  a  landlord.  This  uni- 
form construction  wbich  the  bar  of  the  state 
have  placed  upon  the  statute  of  landlord  and 
tenant  is  worthy  of  consideration. 

In  order  that  a  distress  warrant  may  issue 
the  following  things  are  necessary:  **There 
shall  have  been  an  actual  demise  or  letting  of 
the  premises,  and  that  the  relation  of  landlord 
and  tenant  exist  between  the  parties;  that  there 
be  a  reversion  in  the  landlord." 

6  Lawson,  Rights,  Rem.  &  Pr.  §  2819. 

Nor  will  an  authority  in  writing  to  a  tenant, 
to  pay  the  rent  to  a  third  person,  authorize  a 
distress  by  such  person. 

Taylor,  Land.  &  T.  §  567;  Epperson  v. 
Blakemore,  2  Bush.  241. 

The  Statute  of  82  Hen.  VIII.  chap.  34,  has 
not  been  adopted  in  our  state.  That  statute  in 
so  many  words  * 'gives  the  power  of  distress 
upon  the  lands  out  of  which  the  rent  is  re- 
served, so  long  as  they  continue  in  the  hands 
of  him  to  whom  the  rent  is  due,  or  of  any  per- 
son representing  or  claiming  title  through  or 
under  him,  by  purchase,  gift,  or  descent." 

Comyn,  Lsnd.  &T.  j^873. 

By  the  common  law  the  right  to  distraint  is 
in  the  landlord  only. 

1  Jones,  Liens,  §  598. 

Mesvn.  Mann  &  Ashbrook  for  appellee. 

^      Du  ReUe»  J.,  delivered  the  opinion  of  the 
court: 

Mrs.  Taylor  leased  to  C.  E.  Wood  her  farm 
for  the  year  ending  March  1, 1896,  for  $1,800, 
and  the  tenant,  with  three  others  as  sureties, 
executed  a  note  for  that  amount,  due  March  1, 
1696,  payable  to  Mrs.  Taylor,  and  negotiable 
and  payable'at  the  Agricultural  Bank  of  Paris. 
Before  maturity,  Mrs.  Tavlor  indorsed  and  as- 
signed the  note  to  Irwin  Taylor,  who  indorsed 
it  to  McClintock,  who  discounted  it  to  the  De- 
posit Bank  of  Paris.  In  April,  1895,  the  ten- 
ant, with  the  consent  of  Mrs.  Taylor,  sublet 
the  farm — or,  rather,  assigned  the  remainder  of 
his  term— to  J.  M.  and  J.  W.  Hutsell,  appel- 
lants, for  $1,800,  for  which  they  executed  their 
note,  with  surety,  to  Wood,  who  assigned  the 
note  to  J.  B.  Wood,  who  assigned  it  to  the 
Agricultural  Bank  of  Paris.  The  $1,300  note 
was  not  paid  at  maturity,  and  on  April  11, 1896, 
the  appellee,  the  Deposit  Bank,  through  its 
president,made  affidavit  before  the  police  judge 
and  procured  a  distress  warrant  to  be  issued  in 
favor  of  the  bank  against  Wood,  the  tenant, 
and  J.  W.  and  J.  M.  Hutsell,  the  subtenants. 
The  warrant  was  placed  in  the  hands  of  the 
sheriff,  who  levied  upon  the  property  of  the  ap- 
pellants, who  executed  a  bond,  with  sureties, 
to  discharge  the  levy.  Motion  was  made  by 
appellee,  under  §  664  of  the  Code,  for  judg- 
ment upon  the  bond  against  appellants,  and 
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defense  was  made  upon  the  ground  of  irregu- 
laritv  in  issuing  the  distress  warrant,  and  that 
the  distress  warrant  was  in  favor,  not  of  the 
landlord,  but  of  a  remote  assignee  of  a  negotia- 
ble note  riven  for  rent.  These  defenses  were 
presented  both  orally  and  by  written  answer 
and  amended  answer.  ' 

The  objection  to  the  distress  warrant  was 
upon  the  ground  that  it  was  issued  both  against 
the  tenant  and  the  subtenants,  directing  the 
levy  to  be  made  upon  their  property  found  in 
the  county,  whereas  only  the  property  of  l^e 
subtenants  found  on  the  leasee  premises  was 
subject  to  the  levy.  Inasmuch  as  the  warrant 
was  not  levied  upon  any  of  the  property  of  the 
subtenants  found  elsewhere  than  on  the  leased 
premises,  we  do  not  regard  this  objection  as 
material. 

The  other  objection  is  that  the  relation  of 
landlord  and  tenant  did  not  exist  between  the 
Deposit  Bank  and  the  Hutsells.  This  presents 
a  question  now.  we  believe,  for  the  first  time 
presented  for  decision,  whether  the  remedy  by 
distress  or  landlord's  attachment,  under  §g  2301. 
2802,  Ky.  Stat.,  is  available  in  favor  of  the  as- 
signee of  a  note  given  for  rent  who  is  not  the 
assignee  of  the  reversion.  It  is  noticeable  that 
this  summary,  and  frequently  oppressive, 
remedy  by  distress  is,  by  the  terms  of  the  stat- 
ute, given  to  the  landlord,  the  language  used 
being:  '*The  landlord  may,  before  a  justice 
of  the  peace,  ...  by  himself  or  agent, 
file  an  affidavit,"  etc.  The  language  in  the 
other  section  providing  for  an  attachment  for 
rent,  while  not  quite  so  explicit,  in  our  opinion 
means  the  same  thing,  the  language  beine: 
"The  person  to  whom  the  rent  is  owing,  or  his 
agent  or  attorney,  may  file  an  affidavit.  ..." 
At  common  law.  the  right  to  rent  was  in- 
cident to  the  reversion,  and  the  remedy  by  dis- 
tress for  arrears  of  rent  was  lost  by  assignment 
of  the  reversion,  either  absolutely  or  by  way 
of  mortgage.  1  Woodfall,  Land.  &  T.  Ist 
Am.  ed.  p.  421.  It  became  a  mere  chose  in  ac- 
tion. And  so  not  until  the  Statute  of  32  Hen. 
VIII.  could  executors  or  administrators  dis- 
train for  arrears  of  rent  incurred  in  the  lifetime 
of  the  owner.  1  Woodfall,  Land.  &  T.  p.  427. 
By  the  same  statute  (32  Hen.  VIII.)  was  given 
the  power  of  distress  upon  the  lands  out  of 
which  the  rent  is  reserved,  so  long  as  they  con- 
tinue in  the  hands  of  him  to  whom  the  rent  is 
due,  or  of  any  person  representing  or  claiming 
title  through  or  under  him,  by  purchase,  gift, 
or  descent;  and  it  is  arsued  that  as  this  part  of 
the  statute  of  Hen.  Vlll.  has  not  been  copied 
into  our  statute  while  the  part  of  it  giving  the 
power  of  distress  to  a  personal  representative 
has  been  so  copied,  the  remedy  by  distress  does 
not  follow  even  an  assignment  of  the  reversion. 
In  this  state,  however,  it  has  been  held  {breed- 
ing V.  Taylcr,  18  B.  Mon.  477)  that,  if  a  sale  be 
made  of  land  in  possession  of  a  tenant,  the 
tenant,  and  all  coming  into  possession  under 
him,  becomes  the  tenant  of  the  vendee,  and 
may  not  attorn  his  possession  to  a  strangcir. 
Saunders  v.  Moore,  14  Bush.  97.  It  would 
seem,  therefore,  that  in  this  state  the  remedy 
might  be  held  to  follow  the  reversion,  after  no- 
tice to  the  tenant  of  the  alienation,  and  would 
undoubtedly  do  so  after  an  attornment,  as  that 
would  establish  the  relationship  of  landlord 
and  tenant.    This  question,  however,  is  not 
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HuTfiELL  y.  Deposit  Bank  of  Parts. 
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l)efore  the  court.  In  6  Lawson,  Rights,  Rem. 
&  Pr.  g  2819,  it  is  said:  *«The  requisites  of  a 
valid  distress  are,  that  there  shall  have  been  an 
actual  demise  or  letting  of  the  premises,  and 
the  relation  of  landlord  and  tenant  exist  be- 
tween the  parties;  that  there  shall  be  a  rever- 
sion in  the  landlord;  that  the  rent  be  certain 
or  capable  of  being  made  certain;  and  that  the 
rent  shall  be  due;  and  that  there  shall  be  a  res- 
ervation of  a  certain  rent."  And  in  Taylor, 
•  Land.  &  T.  §  568,  referring  to  the  New  York 
statute,  in  substance  the  same  as  the  statute  of 
82  Hen.  VIII. ,  it  is  said:  "But,  in  order  to 
confer  upon  such  assignee  a  right  to  distrain, 
the  lease  or  land  should  be  included  in  the  as- 
signment; for  a  mere  transfer  of  the  rent  re- 
maining unpaid  [which  is  only  the  transfer  of 
a  chose  in  action]  does  not  carry  with  it  the 
remedy  by  distress."  We  think  it  clear  from 
the  authorities  that  the  right  of  distress  does 
not  pass  to  the  assignee  of  a  rent  note,  in  the 
absence  of  statutory  provision  therefor. 

It  is  claimed  that  this  statutory  authority  is 
contained  in  g  2804  of  the  Kentucky  Stotutes: 
"If  the  owner  or  holder  alien  or  assign  his  es- 
tate or  term,  or  the  rent  thereafter  to  fall  due 
thereon,  his  alienee  or  assignee  may  recover 
such  rent," — it  being  argued  that  the  right 
given  to  alienee  or  asisignee  to  recover  the  rent 
carries  with  it  the  right  to  the  mode  of  recov- 
ery to  which  the  assignor  or  alienor  would 
have  been  entitled.  It  is  to  be  observed  that, 
in  several  instances,  the  statute  upon  this  sub- 
ject explicitly  authorizes  the  remedy  by  dis- 
tress,— in  g  2i805,  against  the  assignee  or  un- 
dertenant of  the  lessee;  in  g  2818,  aieainst  the 
tenant  for  life;  in  §  2819,  to  a  person  entitled 


I  to  rents  depending  upon  the  life  of  another, 
after  the  death  of  the  latter;  in  §  2821,  to  a 
personal  representative;  and  in  g  2824  to  en- 
force the  lien  given  under  contracts  by  which 
the  landlord  is  to  receive  a  part  of  the  crop. 
These  express  provisions  indicate  that,  what- 
ever might  have  been  the  legislative  intent  in 
the  adoption  of  the  statute  embodied  in  §  2804, 
it  was  not  thereby  intended  to  grant  to  the  as- 
signee of  a  mere  chose  in  action  this  extraordi- 
nary and  frequently  oppressive  remedy.  More- 
over, g  2812  allows  double  damages  for  wrong- 
ful distress  against  the  landlord,  who,  by  rea- 
son of  his  ownership  of  the  property,  may  gen- 
erally be  supposed  to  be  financially  responsi- 
ble. It  is  fair  to  presume  that  the  reason  no 
bond  is  required  is  because  of  this  financial  re- 
sponsibilitv,  the  existence  of  which  is  not  to  be 
presumed  in  the  assignee  of  the  chose  in  action. 
Exactly  what  was  the  legislative  intent  in 
g  2304  is  somewhat  diflScull  of  ascertainment. 
It  may  very  well  be  considered  that  the  statute 
was  enacted  to  enable  the  assignee  to  sue  for 
and  recover  the  rent  as  rent,  instead  of  being 
remitted  to  a  recovery  for  use  and  occupation, 
which  seems  to  have  been  the  common-law 
remedv  in  such  case.  Castleman  v.  Belt^  2  B. 
Mon.  157.  But  we  are  not  disposed,  by  im- 
plication, to  extend  this  harsh  and  summary 
remedy  so  as  to  make  it  applicable  to  a  case  to 
which  it  has  never,  so  far  as  we  are  informed, 
been  applied  in  this  or  any  other  country.  For 
the  reasons  given  the  judgment  is  reversed,  and 
the  case  remanded,  with  directions  to  set  aside 
the  judgment  sustaining  the  demurrer  to  ap- 
pellants' answer,  and  for  further  proceedings 
consistent  with  this  opinion. 


MICHIGAN  SUPREME  COURT. 


Louis  RABIDON,  by  Next  Friend, 

V. 

CHICAGO   &WE8T    MICHIGAN    RAIL- 
WAY COMPANY,  Plff.  in  Err, 


(. 


.Mloh.. 


.) 


1.  The  distance  from,  depots  and^the 
ft*eqiieney  of  nee  for  swltobinir  purposes,  do 
not  control  in  determmlngr  whetber  a  certain 
point  OD  the  railroad  a  mile  distant  from  the  de- 
pot is  or  is  not  within  the  depot  ffrounds  or  yard 
llmitBso  as  to  be  exempt  from  the  statutory  pro- 
vision as  to  fencing  the  railroad. 

2.  The  opinion  of  a  witness  is  of  no 
▼alue  on  the  question  whether  or  not  a  par- 
ticular place  at  which  there  is  a  railroad  switch 
to  which  the  switch  engrine  frequently  runs  is 

'  within  the  depot  grounds  or  yard  ilmlts. 

8«  A  fenee  on  one  side  of  a  railroad  in 
ft*ont  of  a  dwrellin^  house  to  prevent 
children  from  getting  on  the  track  cannot  be  re- 
quired of  a'railroad  company  at  a  place  at  which 


NOTB.— As  to  the  obligation  of  a  railroad  to  fence 
its  track  on  depot  grounds  and  elsewhere,  see  Gal- 
lagher y.  New  York  &  N.  S.  R.  Co.  (Conn.)  6  L.  R. 
A.  787,  and  note. 
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it  is  not  required  to  build  a  statutory  fence  with 
cattle  guards  and  wing  fences  because  it  is  within 
depot  grounds  or  yard  limits. 
4.  A  switch  about  a  mile  from  a  rail- 
road depot  to.which  a  switch  engine  runs  fre- 
quently and  at  irregular  intervals  without  receiv- 
ing orders  as  against  other  trains  is  within  depot 
grounds  or  yard  limits  so  that  it  is  not  required 
to  be  fenced. 

(Jfoore,  J.,  di/nenU,) 

(Decembers,  1897.) 

ERROR  to  the  Circuit  Court  of  Muskegon 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.     Reversed, 

The  facts  are  stated  in  the  opinions. 

Mr,  Frank  H.  Smith,  for  plaintiff  in  er- 
ror: 

The  statute  does  not  apply  to  such  portions 
of  the  track  of  railway  companies  as  are  within 
the  yard  limits  or  station  grounds  in  towns  or 
villages,  or  even  at  unimportant  sidings  where 
it  is  customary  to  take  on  or  discharge  freight. 

McQrath   ▼.  Detroit,  M,  &  M,   R.  Co,  57 
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Mich.  559;  Orondin  ▼.  Duluth,  8.  8,  <fe  A,  B. 
Co,  100  Mich.  598. 

The  very  condition  that  exempts  a  yard  limit 
from  the  application  of  the  statute,  here  ex- 
isted, viz.:  A  switch  leading  into  the  cooper 
shop  which  was  placed  there  for  the  purpose 
of  reaching  such  freight  as  could  be  furnished 
at  that  point. 

Flint  db  P.  M.  R.  Go.  v.  Lull,  28  Mich.  513; 
LafayeUe  db  L  R.  Go.  v.  Shriner,  6  Ind.  141; 
Davis  V.  Burlington  &  M.  River  R,  Go.  26 
Iowa,  549;  Durand  v.  Chicago  db  N.  W.  R.  Co. 
26  Iowa,  559;  Indianapolis  db  C.  R.  Co.  v. 
Parker,  29  Ind.  471;  JeffersonviUe,  M.  db  I.  R. 
Go.  V.  Parkhurst,  84  Ind.  501. 

In  so  far  as  freight  is  received  and  delivered 
by  the  railway  company  at  this  point,  it  of 
Itself  constitutes  a  station,  or  at  least  a  part  of 
the  station,  at  the  city  of  Muskegon. 

Orondin  v.  Duluth,  8,  8.  db  A.  R.  Co,  100 
Mich.  598. 

It  would  by  dangerous  to  establish  a  statu- 
tory fence  at  this  point. 

Chicago  db  G.  2\  R,  Co.  v.  Campbell,  47 
Mich.  265;  Ririear  v.  Grand  Rapids  db  L  R. 
Co.  70  Mich.  620. 

The  fact  that  it  would  have  been  dangerous 
to  inclose  with  fences  this  portion  of  the  track 
was  undisputed  in  the  case,  and  should  not 
have  been  submitted  to  the  jury. 

McOrath  y.  Detroit,  M.  db  M.  R,  Co.  67 
Mich.  560. 

Messrs.  Macdonald  &  Marr,  for  defend- 
ant in  error: 

The  legislature  never  intended  to  limit  the 
benefits  and  protections  which  this  statute  af- 
fords "to  the  citizens  living  along  the  line  of  a 
railroad  against  danger  of  injury  to  his  cattle 
and  other  animals,  and  deny  it  to  his  infant 
children  who  are  not  yet  old  enough  to  enable 
them  to  comprehend  such  perils  and  dangers. 

Keyser  v.  Chicago  db  G.  T.  R.  Co.  66  Mich. 
897;  Flint  db  P.  M.  R.  Co,  v.  Lull,  28  Mich. 
514. 

A  point  remote  from  a  depot,  where  freisht 
is  occasionally  received,  docs  not  fall  within 
the  rule  of  exemption. 

Jaeger  v.  Chicago  db  8t.  P.  R.  Co.  75  Wis. 
130;  Dinwoodie  v.  Chicago,  M.  db  St.  P.  R.  Co. 
70  Wis.  160;  Smith  v.  Chicago,  M.  db  St,  P.  R. 
Co.  60  Iowa.  512;  Chicago,  B.  db  Q.  R  Co.  v. 
Hans,  111  111.  114. 

The  mere  existence  of  a  switch  at  a  certain 
point  does  not  make  that  point  a  part  of  the 
depot  grounds,  which  under  the  statute  need 
not  be  fenced.  All  grounds  must  be  fenced 
but  those  necessary  to  the  use  of  the  public 
and  the  transaction  of  business. 

Vanderworker  v.  Missouri  P.  R,  Co.  61  Mo. 
App.  166. 

The  burden  is  on  the  railway  company  to 
show  that  it  could  not  safely  maintain  fences 
and  guards. 

Indianapolis,  D.  db  W.  R.  Co.  v.  Clay,  4  Ind. 
App.  282,  287;  Gulf,  C.  db  8.  F.  R  Go.  v. 
Adams  (Tex.  Civ.  App.)  24  8.  W.  834;  Cox  v. 
Atchison  db  C.  P.  db  P.  R.  Co.  128  Mo.  362; 
Witder  v.  Chicago  db  W,  M.  R,  Co.  70  Mich.  882. 

Where  the  evidence  is  conflicting  as  to 
whether  or  not  the  track  could  have  been 
fenced,  it  is  a  matter  for  the  jury  to  determine. 

Terre  Haute  db  I.  R.  Co,  v.  Schaeffer,  5  Ind. 
App.  86.' 
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The  question  as  to  what  are  station  grounds  is 
a  question  for  the  jury. 

Straub  v.  Eddy,  47  Mo.  App.  189. 

How  far  the  convenient  use  of  depot  grounds 
requires  them  to  be  left  unfenced  is  a  question 
for  the  jury. 

Toledo,  St.  L.  db  K.  C.  R,  Co.  v.  Thompson, 
48  111.  App.  86. 

Any  exceptional  case  must  be  proved  by  the 
railway  company.  Its  existence  cannot  be  in- 
ferred. 

Flint  db  P.  M.  R.  Co.  v.  LuU,  28  Mich.  514. 

The  trial  judge  was  right  in  submitting,  as  a 
question  of  ifact,  to  the  jury,  the  extent  of  the 
supposed  depot  grounds. 

McDonough  ▼.  Milwaukee  db  If,  R,  Co.  73 
Wis.  228;  Fowler  v.  Farmers^  Loan  db  T,  Go. 
21  Wis.  78;  Blair  v.  Milwaukee,  P.  du  Ch.  R. 
Co.  20  Wis.  254;  Dinwoodie  v.  Chicago,  M.  db 
St.  P,  R.  Co.  70  Wis.  160;  Grosse  v.  Chicago 
db  N.  W.  R.  Co.  91  Wis.  482;  Toledo,  St.  L,  db 
K.  C.  R.  Co.  V.  Woody,  5  Ind.  App.  881. 

The  danger  to  trainmen  from  wing  fences 
and  cattle  guards,  at  this  point,  was  very 
slight  in  the  occasional  use  of  the  switch  or 
side  track  compared  with  the  dangers  to  the 
public  generally  from  the  exposed  condition 
of  the  track. 

Brandenburg  v.  St,  Louis  db  8.  F.  R.  Co.  44 
Mo.  App.  224. 

Orant»  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  who  was  five  years  old,  passed 
from  the  highway  opposite  his  father's  house 
onto  the  railroad  right  of  way.  which  was  un- 
fenced, caught  hold  of  one  of  the  box  cars  of 
a  train,  and  was  drawn  under  the  cars  and  in- 
jured. Plaintiff,  at  the  conclusion  of  the  evi- 
dence, withdrew  from  the  consideration  of 
the  jury  all  grounds  of  negligence  except  the 
failure  to  fence  its  right  of  way  as  provided 
by  the  statute.  The  defendant  insisted  that 
the  portion  of  its  right  of  way  where  the  plain- 
tiff was  injured  was  within  its  station  grounds 
or  yard  limits,  which  the  law  did  not  require 
it  to  fence.  This  presents  the  sole  contro- 
versy. The  court  below  left  it  to  the  jury  to 
determine  whether  this  was  a  necessary  part 
of  its  station  grounds  or  yard  limits,  and  there- 
fore exempt  from  the  statutory  duty  to  fence. 
That  portion  of  the  city  of  Muskegon  is  fairly 
well  settled.  It  is  laid  out  in  streets  and 
blocks,  the  distance  between  Hamburg  and 
Israella  streets  being  264  feet.  Defendant's 
road  runs  north  and  south,  parallel  to  and  ad- 
joining Ambrosia  street.  Plaintiff  lived  on 
the  northwest  lot  of  the  block,  on  the  east  side 
of  the  street.  Directly  opposite  his  residence 
was  a  cooper  shop  with  a  side  track  running 
to  it;  the  switch  being  in  close  proximity  to 
Israella  street.  Directly  south  of  Israella 
street  is  a  large  manufacturing  establishment. 
There  are  three  side  tracks, — two  upon  the 
east  and  one  upon  the  west  side  of  the  main 
track.  The  main  switch  to  these  side  tracks 
is  located  in  close  proximity  to  Israella  street. 
The  following  facts  are  established :  (1)  The 
right  of  way  at  this  point  is  within  the  yard 
limits,  as  fixed  by  the  defendant;  (2)  to  Inclose 
the  right  of  way 'with  wing  fences  and  cattle 

fuards  on  both  sides  of  each  street  would  ren- 
er  switching  and  the  management  of  trains  at 


1897 


Rabidon  v.  Chicago  &  W.  M,  'R.  Co. 


407 


this  point  dangerous  to  employees;  (8)  plain- 
tiff's own  expert  witness  shows  that  "yard 
limits  are  the  space  within  which  yard  engines 
may  work  without  receiving  orders,  as  against 
other  trains;"  (4)  the  right  of  way  at  the  point 
of  the  accident  was  within  the  yard  limits,  as 
thus  defined.  The  father  of  the  plaintiff  testi- 
fied: ''The  switch  engine  runs  up  there  fre- 
quently, and  draws  freight  cars  to  the  Monroe 
Manufacturing  Company.  It  goes  at  irregular 
intervals;  is  likely  to  run  up  at  most  any  time. " 
The  engineer  of  the  defendant  testified  as  fol- 
lows: **It  becomes  necessary,  in  handling 
trains  with  a  switching  crew,  to  protect  that 
«rew  against  trains  on  the  main  line,  other 
than  the  ordinary  way  of  protecting  a  train  on 
the  main  line  outside;  and  a  yard-limit  sign  is 
placed  at  a  proper  distance  outside  of  the  ex- 
treme limit  to  which  the  switch  engines  go. 
And  the  men  are  notified,  also,  of  the  point  of 
the  yard  limit,  which  is  at  a  sufficient  distance 
outside  of  wh^re  switch  engines  have  to  go  in 
•doing  their  switching  to  protect  them  against 
maiiT-line  trains.  That  sign  which  indicates 
the  yard  limits  is  a  notice  to  incoming  trains 
that  they  are  likely  to  meet  switching  engines 
any  time  after  passing  that  limit.  Switching 
engines  are  allowed  to  work  over  the  track, 
within  the  yard  limits,  without  special  orders, 
and  without  the  precaution  of  flagging.  Men 
have  to  couple  and  uncouple  cars  at  those 
points, — pass  back  and  forth  from  the  train  to 
the  switch;  and  they  are  quite  liable  to  be 
oaught  by  anything  of  the  nature  of  a  cattle 
^uard,  and  thrown  down,  injured,  especially 
in  the  darkness."  This  evidence  is  uncontra- 
dicted. It  is  clear  that  defendant's  employees 
who  do  the  switching  would  be  compelled  to 
cross  over  these  cattle  .guards.  Plaintiff's 
counsel  appear  to  recognize  this  fact,  and  ad- 
vance the  proposition  that  fencing. does  not 
necessarily  mean  wing  fences  and  cattle  guards 
at  highway  crossings.  To  meet  the  case  made 
l>y  the  defendant  in  regard  to  switching,  and 
the  danger  from  inclosing  its  right  of  way 
with  fences  and  cattle  guards,  they  introduced 
one  witness  who  had  been  a  railroad  employee; 
and  he  testified  that,  in  his  opinion,  "the  spot, 
where  the  cooper  shop  is,  is  not  a  part  of  the 
<lepot  and  station  grounds.  ^ 

It  appears  that  the  depots— passenger  and 
freight — were  nearly  a  mile  distant.  Distance 
from  depots  is  not  the  controlling  considera- 
tion, in  determining  "depot  grounds"  or 
**yard  limits,"  which  are  synonymous  terms. 
It  is  well  known  that  in  large  cities  these 
srounds  extend  for  several  miles.  Neither 
Soes  the  question  of  frequent  or  infrequent 
use  for  switching  purposes  control .  The  ques- 
tion is,  Are  they  reasonably  necessary  for  that 
purpose,  or  liable  to  become  so?  It  is  not  nec- 
'essary  to  go  outside  of  our  own  decisions,  in 
determining  this  question.  It  was  settled 
In  McOrath  v.  DetraU,  M,  iSb  M.  R.  Co.  67  Mich. 
655.  In  that  case  the  opinion  was  delivered 
by  Mr.  Justice  Sherwooa,  and  concurred  in  by 
the  entire  court.  It  was  there  said:  "The 
existence  or  extent  of  these  grounds  is  not  to 
he  determined  by  the  continued  actual  use  of 
any  part  thereof.  When  station  grounds  are 
laid  out,  their  contemplated  future  use  is  not 
unfrequently  of  more  consideration  than  the 
actual  demands  at  the  time  in  determining 
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their  shape  and  extent!  The  construction  and 
operation  of  new  lines  of  railroad  always  tend 
to  the  development  of  the  resources  of  the 
section  through  which  it  passes,  and  is  fol- 
lowed by  increased  population  and  business. 
This  is  a  matter  of  such  common  observation 
that  ordinary  prudence  and  foresight  deter- 
mine such  an  appropriation  for  station  pur- 
poses as  shall  be  commensurate  with  such  rea- 
sonably anticipated  growth.  When  these 
grounds  are  appropriated  and  set  apart  by  the 
company  it  would  be  neither  safe  nor  wise  to 
allow  their  limits  to  be  curtailed  or  extended 
by  a  jury  in  a  proceeding  where  they  collat- 
erally come  in  question,  as  in  this  case,  upon 
the  mere  showing  that  any  part  of  the  same 
was  not  in  actualuse  at  any  particular  time." 
This  was  followed  and  approved  in  Chvndin 
V.  Duluth,  S.  S,  d  A.  B.  Go,  100  Mich.  598; 
Wilder  v.  Chicago  cfc  TT.  M.  R.  Go.  70  Mich.  882; 
Rinear  v.  Qrand  Rapids  A  L  R.  Go.  70  Mich. 
620;  Schneekloth  v.  Chicago  &  W.  M.  R.  Co. 
(Mich.)  65  N.  W.  668.  Moreover,  switch 
grounds,  as  well  as  stations  and  freight  depots, 
are  exempt  from  constructing  fences.  8  El- 
liott, Railroads,  §  1194.  It  is  there  said: 
"The  exemption  of  switch  grounds  is  founded 
on  the  danger  to  employees  which  would  ne> 
cessarily  result  were  the  tracks  fenced.  The 
safety  of  the  employees  at  points  where  they  al- 
most continually  pass  up  and  down  the  track 
in  the  performance  of  their  duties  is  far  more 
important  than  would  be  the  safety  afforded  to 
animals  and  property  from  the  erection  of 
fences  at  such  tracks*."  See  also  Flint  dh  P. 
M.^,  Co.  V.  LuU,  28  Mich.  510. 

The  opinion  of  plaintiff's  witness  was  of  no 
value.  The  question  was  confined  to  the  spot 
where  the  cooper  shop  is.  It  did  not  meet  or 
contradict  the  defendant's  evidence  that 
switching  was  done  there;  that  it  was  part  of 
the  yard  limits,  as  defined  by  the  same  witness, 
and  that  fencing  with  wing  fences  and  cattle 
"^guards  would  be  extremely  dangerous.  In 
fact,  both  counsel  and  the  witness  appear  to 
have  recognized  the  danger  in  thus  fencing; 
for  the  attention  of  the  witness  is  immediately 
drawn  to  the  construction  of  the  fence  on  the 
east  side  of  the  right  of  way  along  Ambrosia 
street,  and  particularly  where  the  cooper  shop 
is,  and  he  said:  "In  my  opinion,  it  would  not 
interfere  with  railroad  operations  at  all  to 
maintain  a  'fence  on  the  east  side  of  the  rail- 
way right  of  way,  and  particularly  where  the 
cooper  shop  is."  The  proposition  is  seriously 
made  that  the  defendant  was  required  to  con- 
struct a  fence  alon/;  the  east  side  of  its  right 
of  way,  in  front  of  plaintiff's  house,  without 
wine  fences  or  cattle  guards,  as  a  protection  to 
children  living  on  the  east  side  of  the  highway. 
The  position  is  untenable.  The  statute  re- 
quires no  such  fence.  The  common  law  im- 
poses no  duty  to  fence.  Justice  Cooley  said 
in  MwrcoU  v.  Ma/rqueUe,  R.  A  0.  R.  Co.  49 
Mich.  99:  "We  have  no  statute  requiring 
fences  for  protection  against  personal  injuries. 
If,  however,  such  protection  were  contem- 
plated, the  statutory  fence  must  be  constructed; 
that  is,  one  with  cattle  guards  and  wine  fences. 
If  a  fence  had  been  maintained  along  the 
street,  which  would  serve  to  keep  a  boy  out, 
a  few  steps  would  have  taken  him  around  the 
end  of  the  fence,  to  the  right  of  way.    It  ia 


408 


MiOHIOAK  SUFREMB  CoURT. 


DBa, 


absurd  tdsay  that  such  a  fence  would  serve  as  a 
protection.  Under  this  record,  the  defendant 
had  conclusively  established  that  this  was  a 
part  of  its  yard  limits,  and  that  it  was  exempt 
from  fencing.  "We  do  not  intend  to  express  any 
opinion  upon  the  q^uestion  whether  the  failure 
to  erect  and  maintain  such  a  fence  as  the  statute 
requires  is  a  negligent  act,  as  against  persons 
who  enter  upon  the  right  of  way  and  are  in- 
jured. That  question  is  not  raised  by  defend- 
ant, and  it  is  before  us. 
Jv4gment  reversed,  and  new  trial  ordered. 

Lon^,  Ch.  J.,  and  Montgomery  and 
Hooker,  J  J. ,  concurred  with  Grant,  J. 

Moore,  J.,  dissenting: 

In  September,  1895.  the  plaintiff,  a  boy 
about  five  years  old,  was  living  with  his 
father  on  the  east  side  of  Ambrosia  street,  in 
Muskegon.  North  of  his  father's  residence, 
Hamburg  street  crossed  Ambrosia  street  at 
right  angles.  Israella  street  was  the  next  street 
south  of  Hamburg  street.  West  of  Ambrosia 
street,  and  parallel  to  it,  was  the  main  track  of 
defendant  company.  West  of  the  track  was  a 
cooper  shop  fronting  on  Hamburg  street,  with 
a  side  door  near  the  rear  end  of  the  shop,  open- 
ing upon  defendant's  right  of  way.  A  short 
distance  from  the  shop,  coming  from  the  south, 
ran  a  side  track  to  the  cooper  shop.  This  sid- 
ing would  hold  two  or  three  freight  cars,  and 
freight  could  be  passed  through  the  side  door 
to  and  from  the  shop,  to  and  from  the  freight 
cars,  by  using  a  gang  plank.  The  residence 
of  Mr.  Rabidon  fronted  on  Ambrosia  street. 
There  was  no  fence  between  Ambrosia  street 
and  the  main  line  of  defendant  company,  and 
no  cattle  guards  on  Hamburg  or  Israella 
streets.  The  cooper  shop  is  something  more 
than  a  mile  from  the  freight  house  of  defend- 
ant company,  and  still  further  from  its  pas- 
senger station.  South  of  the  cooper  shop, 
something  more  than  a  block  was  the  Monroe 
manufacturing  plant,  running  to  which  were 
several  side  tracks  from  the  main  line.  This 
portion  of  Muskegon  was  quite  thickly  settled. 
On  the  day  in  question  the  plaintiff  passed 
from  Ambrosia  street,  upon  the  right  of  way 
of  defendant  company,  with  two  boys  older 
than  himself,  and  was  lifted  by  one  of  them  to 
a  seat  upon  the  door  sill  of  the  cooper  shop. 
This  door  was  from  two  to  four  feet  above  the 
ground.  A  freight  train  came  slowly  along, 
and,  after  the  engine  had  passed,  the  plaintiff 
ran  and  caught  upon  some  projection  from  one 
of  the  cars,  for  the  purpose  of  riding,  and  was 
carried  forward,  towards  the  switch,  until  he 
finally  fell  and  received  severe  injuries.  It  is 
claimed  on  the  part  of  the  plaintiff  that  the  in- 
jury to  the  child  was  the  result  of  the  neglect 
of  the  company  to  build  a  fence  on  the  westerly 
line  of  Ambrosia  street  from  Hamburg  to 
Israella  street.  It  is  the  claim  of  the  defend- 
ant that  it  is  under  no  obligation  to  build  a 
fence  on  Ambrosia  street,  and  cattle  guards  on 
Hamburg  and  Israella  streets  for  the  reason 
that  the  convenience  of  the  public  and  the 
safety  of  the  employees  of  the  company  re- 
quired that  these  spaces  should  be  uninclosed. 
Each  of  the  witnesses  who  so  stated  testified 
on  the  cross-examination  that  the  construction 
of  a  fence  on  Ambrosia  street  would  not  in- 
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terfere  with  the  convenience  of  the  public, 
the  operations  of  the  train,  or  the  safety  of 
the  employees,  unless  there  were  wing  fences 
and  cattle  guards  on  Hamburg  and  Israella 
streets.  It  was  claimed  that  cattle  guards  at 
those  streets  would  make  the  work  of  the  em- 
ployees of  the  company  more  hazardous,  and 
the  reason  assigned  was  that  it  was  necessary 
to  pass  over  the  street  crossings,  in  coupling 
and  uncoupling  cars,  to  reach  the  siding  at 
the  cooper  shop  and  at  the  Monroe  manufac- 
turing plant.  It  was  also  claimed  by  the  rail- 
road  that  this  ground  was  in  the  yard  limita 
of  the  road;  the  witness  so  testifying  explain- 
ing that  yard  limits  were  those  portions  of  the 
road  where  the  switching  engine  and  crew 
might  work  without  special  orders,  and  with- 
out the  precaution  of  flagging.  This  witness 
claimed  that  the  entire  roaa  or  the  company  in 
Muskegon  was  within  the  yard  limits.  Testi- 
mony was  offered  on  the  part  of  the  plaintiff 
that  it  would  not  inconvenience  the  public,  or 
interfere  with  the  operation  of  defendant's 
trains,  or  the  safety  of  its  employees,  to  have 
constructed  a  fence  between  Ambrosia  street 
and  defendant's  right  of  way.  Plats  and  pho- 
tographs of  the  premises  were  introduced  in 
evidence.  There  was  no  testimony  offered 
upon  the  part  of  the  defendant  showing  how 
much  the  company  used  the  siding  at  the 
cooper  shop,  or  how  frequently  cars  were 
coupled  or  uncoupled  between  Hamburg  and 
Israella  streets.  The  witness  made  the  gen- 
eral statement  that  it  was  not  practicable  or 
safe  to  fence  the  road  at  this  place.  There 
was  testimony  on  the  part  of  the  plaintiff 
tending  to  show  that  the  cooper-shop  switch 
was  not  used  more  than  once  a  month,  and 
that  this  portion  of  the  road  was  no  part  of 
the  depot  and  station  grounds,  and  that  the 
switching  into  the  freight  yards  of  the  com- 
pany, aifd  the  making  up  of  its  trains,  was  not 
done  within  a  long  distance  of  this  locality. 

The  judge  charged  the  jury,  in  part,  as  fol* 
lows :  '  'It  is  the  duty  of  the  railroad  company 
to  maintain  fences  on  each  side  of  its  railway 
track,  and  to  maintain  cattle  guards  at  high- 
way crossings  and  street  crossings.  In  other 
words,  it  is  the  duty  of  the  railway  to  inclose 
its  tracks  by  fences  on  each  side,  and  by 
guards  where  the  streets  and  highways  come* 
so  that  their  track  between  those  places  would 
be  inclosed.  There  are  certain  exceptions  to 
that  law,  and  one  question  is  whether  this 
particular  place  comes  within  that  exception. 
It  is  claimed  on  the  part  of  the  plaintiff  that 
it  was  th^  duty  of  the  railroad  company  to 
establish  a  fence  along  the  westerly  line  of 
this  street,— a  straight  fence,  18  feet  from 
the  railroad  track.  Gentlemen,  that  would  be 
no  compliance  with  the  statute  at  all.  The 
statute  provides,  as  I  have  said,  that  the  rail- 
road track  should  be  inclosed.  Now,  was  it 
proper  to  inclose  this  track?  I  am  going  to 
submit  that  question  to  you.  The  evidence 
shows  here  that  there  is  a  switch  between  these 
two  streets  near  the  cooper  shop,  and  a  cooper 
shop,  which  is  used  sometimes,  and  sometimes 
it  is  unused.  The  first  question  for  you  to 
take  into  consideration  is  whether  it  would  in- 
convenience the  railroad  company  in  theopera-^ 
tion  of  its  business,  and  the  public,  to  go  and 
inclose  that  switch, — the  shops  there  from. 
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street  to  street,— on  each  side.  If  you  find  it 
would,  the  company  are  not  required  to  furnish 
a  fence  at  all.  If  you  find  that  it  would  not, 
the  next  question  that  you  may  take  into  con- 
sideration is  as  to  whether,  if  a  fence  were 
maintained  there  on  each  side,  and  the  proper 
guards  put  in  to  make  an  inclosure,  whether  it 
would  be  dangerous  to  the  parties  who  are 
operating  the  railroad, — the  men  who  are 
working  on  the  trains.  If  you  find  that  it 
would  not  be  proper  to  put  those  things 
in  there  for  the  purpose  of  completing  the 
fence,  without  being  dangerous  to  the  em- 
ployees of  the  railroad  company,  so  that  they 
might  be  responsible  for  an  injury  to  them  if 
one  occurred,  then  they  would  not  be  required 
to  fence.  In  that  case,  plaintiff  cannot  re- 
cover at  all.  Tou  will  take  these  two  proposi- 
tions into  consideration :  First,  would  it  in- 
convenience the  railroad  company  in  the  oper- 
ating of  their  trains  and  the  switch  there,  and 
that  factoiT,  and  the  public,  or  either  of  them, 
BO  it  would  be  inconvenient  and  improper  for 
them  to  have  that  inclosed  in  a  fence?  If  so 
the  plaintiff  cannot  recover  at  all,  because  they 
are  not  required  to  fence  it.  Next,  if  they  did 
that,  and  put  in  the  guards,  as  required  by  the 
statute,  at  the  street  crossings,  would  it  be  dan- 
gerous to  the  parties  who  are  operating  trains, 
in  switchiog  or  otherwise,  using  that  switch  or 
the  main  track?  If  so.  they  were  not  required 
to  put  it  in,  and  not  required  to  do  the  fencing; 
ana  upon  either  of  these  propositions,  if  you 
find  that  it  would  be  improper  to  have  it  in- 
closed and  have  those  guards  in,  plaintiff  can- 
not recover.  If  you  find  that  it  would  be 
proper,  and  would  not  inconvenience  the  rail- 
road company  or  the  public  in  the  operating 
of  this  cooper  shop,  and  their  road  in  connec- 
tion therewith,  and  the  approaches,  etc.,  to  it, 
to  the  cooper  shop,  by  the  public,  and  that  it 
be  proper  to  have  a  guard  in  there,  and 
would  not  be  dangerous  to  those  who  are  op- 
erating the  train  or  doing  the  switching,  then 
it  was  the  duty  of  the  railroad  company  to  in- 
close this  with  a  fence.  The  next  question  to 
be  taken  into  consideration  is  as  to  whether  the 
fact,— if  you  find  that  it  was  the  duty  of  the 
railroad  company  to  maintain  a  fence  there.— 
whether  that  fact  alone  was  the  cause  of  the 
child's  being  injured.  If  it  was  not,  then  the 
plaintiff  is  not  entitled  to  recover  at  all.  He  is 
not  entitled  to  complain  unless  he  was  injured 
by  reason  of  that;  and,  for  the  purpose  of  de- 
termining that  question,  you  should  take  into 
consideration  the  age  of  this  boy,  the  kind  of  a 
fence  that  it  is  the  d  uty  of  the  railroad  compan v. 
to  maintain  (you  have  heard  that  section  read, 
so  that  you  know  what  kind  of  a  fence, — an 
ordinary  board  fence  4^  feet  high);  whether, 
if  a  fence  had  been  there,  that  fact  would 
have  kept  this  boy  off  from  the  track.  If 
you  say  that  it  would  not.  why,  of  course, 
that  ends  the  case,  so  far  as  the  plaintiff  is 
concerned;  he  would  not  be  entitled  to  recover. 
The  boy  would  probably  have  climbed  over 
the  fence.  If  you  are  satisfied  of  that,  or  that 
it  would  not  have  stopped  him, — he  would 
have  gone  around  the  end,  or  got  onto  the 
track  in  some  other  way, — of  course  he  has  no 
right  to  complain  because  there  was  no  fence 
there.  .  .  .  If  you  find  that  the  boy  would 
probably  have  gotten  over  the  fence  and  gone 
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down  on  the  track,  then  there  are  certain 
other  things  for  you  to  take  into  consideration. 
It  is  conceded,  so  far  as  this  case  is  concerned, 
that  the  railroad  company  were  operating  their 
trains  just  exactly  as  they  had  a  ri^bt  to  oper- 
ate them;  that  they  were  not  runnmg  too  fast;, 
that  they  were  keeping  proper  lookouts,  and 
doing  everything  that  was  necessary  for  them 
to  do  to  protect  themselves,  except  this  fence. 
...  If,  after  taking  the  age  of  the  boy. 
and  all  the  surroundings,  and  those  remarks, 
into  consideration,  you  are  satisfied  that  the 
boy  at  that  time  knew  that  it  was  dangerous 
for  him  to  get  onto  that  train,  why,  he  cannot 
recover  at  all.  Because  he  ran  into  danger,  he 
would  be  negligent  himself.  .  .  .  And  if 
you  find  that  he  knew,  after  making  this  talk 
there,  notwithstanding  the  fence,— if  he  knew, 
after  having  this  talk  there,  that  it  was  dan- 
gerous for  him  to  touch  that  train  and  do  what 
he  was  going  to  do, — he  cannot  recover  at  all. 
He  is  not  entitled  to  recover.  Railroad  com- 
panies are  no  insurers  of  parties,  of  boys,  who 
are  seeking  injury  to  them,  boys  who  are  seeking 
to  catch  onto  railroad  trains,if  they  know  better;, 
and  that  is  one  of  the  questions  in  this  case." 

The  court  was  requested  to  instruct  the  jury 
that  defendant  was  not  obliged  to  fence  ita 
road  at  this  point,  and  its  refusal  to  do  so  is  as- 
signed as  error.  Where  the  material  facts  in 
a  case  are  undisputed,  and  those  facts  show 
that  the  portion  of  a  road  unf  enced  is  a  part 
of  the  station  or  depot  grounds,  then  it  ia 
undoubtedly  the  duty  of  the  court  to  instruct 
the  jury  that  the  railroad  is  not  obliged  to 
fence.  McQrath  v.  Detroit,  M,  cfc  M,  R.  Co.  5T 
Mich.  555;  Orondin  v.  Duluth,  8.  8.  <fe  A.  R. 
Co.  100  Mich.  598. 

I  am  unable  to  find  a  case,  decided  by  thia 
court,  where,  under  the  testimony  shown,  it 
was  doubtful  whether  the  place  of  the  acci- 
dent or  the  cause  of  the  injury  for  which  suit 
was  brought  was  within  the  station  or  depot 
grounds,  within  the  definition  given  by  thia 
court  of  what  constitutes  station  and  depot 
grounds.  In  Terre  Haute  dLR.Co.v.  8chasffer, 
5  Ind.  App.  86,  the  railroad  company  claimed 
that  its  road  could  not  properly  oe  fenced,  for 
the  reason  that  to  have  fenced  it  there  would 
have  included  the  putting  in  of  cattle  guards, 
which  would  have  endangered  the  safety  of 
its  employees  in  the  use  of  that  part  of  the  rail- 
road in  switching  and  making  up  trains;  and 
it  was  held  by  the  court  that,  as  the  evidence 
upon  that  question  was  conflicting,  the  verdict 
of  the  jury  would  not  be  disturbed.  In  Coit 
V.  Aiehisan,  T.  <fe  8.  F.  R.  Co.  128  Mo.  362,  it 
was  held  that  the  burden  of  showing,  as  a 
reason  for  not  fencing,  because  so  doing  would 
endanger  the  employees, was  upon  the  defend- 
ant, and  that,  where  the  testimony  was  con- 
flicting, it  raised  a  question  of  fact,  to  be  de- 
cided by  the  jury.  See  Toledo,  8t.  L.  <fc  K.  G. 
R.  Co.  V.  Thompson,  48  111.  App.  86;  Indian- 
apolis, D.  db  W.  R.  Co.  V.  Clay,  4  Ind.  Add. 
282,  287.  In  Brandenburg  v.  St.  Louis  db  8.  F. 
R.  Co.  44  Mo.  App.  224,  it  is  held  that  when  it 
is  fairly  debatable,  under  the  evidence^ 
whether  it  is  necessary  to  have  unf  enced  a  part 
of  its  road,  to  avoid  danger  to  its  employees, 
and  for  the  safe  and  convenient  transaction 
of  its  business  with  the  public,  it  raises  a  ques- 
tion of  fact,  which  should  be  submitted  to  the- 
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junr.  See  also  ToUdo,  8t.  L.  iSb  K,  C.  R.  Co. 
V.  Woody,  15  Ind.  App.  831.  In  the  recent  case 
of  Orosae  v.  Chicago  A  N,  W.B.  Co.  91  Wis.  482, 
it  is  held  that,  **no  doubt  the  question  of 
what,  or  how  much  grounds  at  any  particular 
station  will  be  necessary  for  the  convenience  of 
business  at  that  station  must,  in  the  first  in- 
stance, be  determined  by  the  company  itself. 
But  that  determination  cannot,  considering  the 
nature  of  the  interests  involved,  in  all  cases  be 
conclusive.  .  .  .  Gases  may  arise  in  which 
it  may  properly  be  a  question  for  the  jury 
whether  the  place  where  the  animals  were  in- 
jured was  within  the  limits  of  the  grounds 
which  were  reasonably  necessary  for  depot 
uses."  And  in  that  case  it  was  said  that  it  was 
a  question  for  the  jury.  The  following  cases 
are  to  the  same  effect:  DinwoodU  v.  Chicago, 
Jf.  diSt.  P.  R.  Co.  70  Wis.  160;  McDommghv. 
Milwaukee  <fe  N.  B.  Co.  78  Wis.  223.  In  Flint 
d  P.  M.  R.  Co.  V.  LuU.  28  Mich.  514,  the  court 
cited  with  approval  a  case  in  which  it  was 
held  that  while  the  statute  requiring  fences 
has  no  application  to  points  where  it  would 
be  illegal  or  improper  that  roads  should  be 
fenced,  such  as  the  crossings  of  streets  or  alleys 
in  a  town,  or  at  mills,  etc.,  where  public  con- 
venience requires  the  way  to  be  left  open,  yet 
that  this  is  the  limit  of  the  exception,  and  the 
track  within  the  limits  of  the  city  or  town,  at 
points  where  no  such  reasons  apply,  is  as 
much  within  the  statute  as  the  track  elsewhere. 
And  in  the  same  case  it  is  held  that,  if  it  is 
claimed  that  any  reason  of  public  or  private 
convenience  requires  the  right  of  way  to  be 
unfenced,  it  is  for  the  railroad  company  to 
show  it.  This  accident  occurred  in  a  thickly- 
settled  portion  of  the  city,  one  mile  from  the 
freight  station  of  the  defendant  company,  near 
a  short  siding  that  was  used  to  accommodate  a 
cooper  shop  employing  only  from  two  to  four 
men,  and  which  furnished  to  defendant  road 
but  a  small  amount  of  freight,  the  burden 
was  upon  defendant  to  show  that  it  was  not 
required  to  fence  its  road  at  this  point.  The 
testimony  was  conflicting.  Under  such  cir- 
cumstances, a  question  of  fact  was  raised, 
which  was  properly  left  to  the  jury.  The  jury 
found  against  the  defendant,  under  a  charge 
80  favorable  to  the  defendant  that  it  has  no 
right  to  complain  of  it. 

No  other  questions  are  raised  by  brief  of 
counsel.  I  think  the  judgment  should  be 
affirmed. 


Minnie  SMITH 

V. 

DETROIT  LOAN  &  BUILDING  ASSOCIA- 

TION,  Plff.  in  Err. 

(..UXMich.3./ft.) 

!•  The  landlord's  common-law  ri^ht  of 
re-entry  after  defSanlt  in  payment  of  rent 
and  Dotioe  served  upon  the  tenant  to  terminate 
the  lease,  if  such  re-entry  Is  made  peaceably.  Is 
not  abrtdflred  by  How.  Ann.  Stat.  H  8299  et  aeq., 


MoTi.^A6  to  liability  of  landlord  to  tenant  for 
forcible  expulsion  after  termination  of  tenancy, 
see  Alien  v.  KeUy  (B.  L)  16  L.  R.  A.  796,  and  note. 
Bee  also  Vinson  v.  Flynn  (Ark.)  post,  415,  and  Page 
▼.  Dwiffht  (Mass.)  post,  418. 
89  K  R.  A. 


respecting  legal  proceedings  to  recover  possee- 
sion. 

2.  A  landlord  who  hae  peaoeably  re* 
fl^ained  posaeniion  daring  the  tempo- 
rary absence  of  a  tenant  who  is  in  default, 
and  on  whom  notice  has  been  served  to  terminate 
the  lease,  may  defend  such  possession  against  the 
tenant,  if  he  uses  no  more  force  than  is  neoes- 
sary. 

8.  An  entry  which  hae  no  other  fbree 
than  that  employed  in  every  trespass  is  not  within 
the  statute  respecting  forcible  entry. 

iMoore^  J.,  disnente.) 

(December  21, 1807.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  In  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  alleged  trespass  on  plaintiff's  property. 
Revereed. 

The  facts  are  stated  in  the  dissenting  opinion. 

Heatrs.  Levi  J.  Fickand  Robert  Yoon^* 
for  plaintiff  in  error: 

The  contract  having  been  terminated,  the 
plaintiff  could  not  be  allowed  to  prove  a  new 
purchase  or  a  revival  of  the  old  by  evidence  of 
oral  agreement. 

Barttett  v.  Bartlett,  108  Mich.  296. 

The  written  contract  having  been  terminated, 
and  no  valid  evidence  of  a  new  agreement  for 
purchase  or  revival  of  the  old  contract  with 
changes  having  been  presented,  it  follows  con- 
clusively that  the  case  relied  upon  in  the  decla- 
ration  had  fallen. 

Ivee  V.  Williams,  58  Mich.  688;  United 
StaUs  Mfg.  Co.  v.  Stef^ns,  52  Mich.  884. 

Under  any  possible  theory,  the  defendant 
wfl»,  and  the  plaintiff  was  not,  entitled  to  pos- 
session of  the  premises  at  the  time  of  the  al- 
leged trespass.  If  she  was  not  entitled  to  pos- 
session, her  personal  injuries,  if  she  sustained 
any,  were  received  while  she  was  committing 
a  trespass  on  the  property  of  another. 

United  States  Mfg.  Co.  v.  Stevens,  52  Mich. 
834. 

The  vendee  in  a  land  contract  has  do  right 
of  possession  unless  expressly  given  it  bv  the 
land  contract,  the  right  of  possession  being  in 
the  holder  of  the  title. 

Qamhle  v.  Ross,  88  Mich.  815;  BueU  v.  Imoin^ 
24  Mich,  145. 

The  judgment  of  the  commissioner  cannot 
be  attacked  collaterally,  and  is  conclusive. 

Allured  v.  Voller  (Mich.)  4  Det.  L.  N.  71; 
London  v.  Comet,  62  Mich.  90;  Somers  v. 
Losey,  48  Mich.  294;  Corbitt  v.  Timmerman,  95 
Mich.  581;  Agry  v.  Betts,  12  Me.  415;  Light- 
sey  V.  Harris,  20  Ala.  409. 

A  verbal  contract  can  neither  "be  set  up  as 
a  ground  of  action  nor  as  a  defense." 

Bartlett  v.  Bartlett,  108  Mich.  296. 
'  The  service  of  the  notice  to  quit  was  suf- 
ficient; especially  in  view  of  the  fact  that  the 
notice  is  attached  to  her  bill  of  complaint  filed 
a  week  after  the  service  and  a  month  before 
the  alleged  trespass. 

MeSloy  v.  Ryan,  27  Mich.  110. 

He  who  denies  his  liability  as  tenant  cannot 
insist  that  the  landlord  observe  his  rights  as  a 
tenant,  such  as  notice  to  quit,  etc. 

Kumie  v.  Wixom,  89  Mich.  384;  Steinhauser 
V.  Kuhn,  50  Mich.  867;  8ims  v.  Cooper,  106 


1897. 
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Ind.  87;  ShepardBon  v.  MeDoU,  49  El.  App. 
350;  Appleton  y.  Ames,  150  Mass.  84,  5  L.  K. 
A.  aO«;  Simpson  v.  AppUgate,  75  Cal.  842; 
I>rey  v.  ^[hi/le,  28  Mo.  App.  249;  Evetns  v. 
i^n^,  70  Wis.  846;  Willard  v.  Barley  (Pa.) 
14  Atl.  426:  Walden  v.  JB^/^gy,  89  U.  S.  14  Pet. 
156.  10  L.  ed.  398;  Duke  v.  Harper,  6  Yerg. 
•288.  27  Am.  Dec.  462. 

The  defeodant  bein^  entitled  to  possession 
of  the  premises  at  the  time  of  the  alleged  tres- 
pass, it  had  the  right  at  law  to,  and  did,  enter 
-peaceably. 

2  Taylor,  Land.  &  T.  8th  ed.  §§  531, 532,  and 
-note  1;  Hyatt  v.  Wood,  4  Johns.  150,  4  Am. 
Dec.  268;  Ives  v.  Ives,  18  Johns.  235. 

The  entry  was  a  peaceable  one,  and  the 
meie  fact  that  some  of  plaintiff's  furniture  was 
in  the  house  did  not  make  it  other  than  peace- 
able. • 

Hoffman  ▼.  Harrington,  22  Mich.  55:  Mus- 
^  V.  Seoit,  32  Vt.  82;  Smith  v.  Reedj^,  21  Or. 
641,  15  L.  R  A.  172;  M'Dougall  v.  Sitcher,  1 
Johns.  42. 

One  who  complains  of  a  trespass  has  no 
right  by  neglecting  the  obvious  and  ordinary 
means  of  preventing  or  lessening  the  damages. 
to  make  them  more  than  they  otherwise  would 
have  been 

Talley  v.  Courier,  93  Mich.  473;  Dennis  v. 
Huyck,  48  Mich.  620,  42  Am.  Rep.  479. 

Mr,  Jay  Fuller,  for  defendant  in  error: 

When  one  is  temporarily  absent  on  business 
from  his  residence  there  is  no  such  a  vacancy 
•of  the  dwelling  house  as  would  suspend  pos- 
sessory rights  of  the  tenant  or  occupant,  and 
to  break  and  enter  the  house  in  such  a  case 
would  be  burglary. 

Stupetski  V.  Transailantie  F.  Ins.  Co.  43 
Mich.  378,  38  Am.  Rep.  195;  Harris  v.  People, 
44  Mich.  305;  People  v.  Nolan,  22  Mich.  229; 
Denis  v.  People,  27  Mich.  151;  People  v.  Horri- 
gan,  68  Mich.  491. 

A  bolder  of  a  tax  title,  whose  occupancy 
oonsists  in  making  improvements  and  not  in 
actual  residence,  can  bring  ejectment  against 
one  who  has  forcibly  entered  without  right 
and  by  stealth. 

VanAuken  v.  Monroe,  38  Mich.  725;  Apple- 
ton  V.  Buskirk,  67  Mich.  407;  Harrington  v. 
Scott,  1  Mich.  17. 

Plaintiff  had  been  in  the  actual  and  peace- 
able possession  of  the  premises  in  dispute  for 
nearly  six  years.  And  she  could  not  be  ousted 
therefrom  except  by  proper  and  legal  process, 
-after  a  proper  and  legal  notice. 

Riehter  v.  Cordes,  100  Mich.  278. 

If  the  declaration  alleges  a  substantial  griev- 
ance and  is  not  demurred  to,  it  is  sufficient. 

Briggs  v.  Milburn,  40  Mich.  512;  Norton  v. 
Colgrove,  41  Mich.  544;  Anteliff  v.  June,  81 
Mich.  477,  10  L.  K.  A.  621. 

If  the  declaration  in  this  case  contains  a  sue- 
^cinct  statement  of  the  plaintiff's  cause  of 
action.  It  sets  forth  fully  the  plaintiff's 
claim,  the  injury  sustained,  and  the  special 
and  general  damages  resulting  from  the  in- 
jury, and  it  fully  apprises  the  defendant  of 
what  plaintiff  claims,  and  is  sufficient. 

Merkle  v.  Bennington  Twp.  68  Mich.  133; 
Stange  v.  Clemens,  17  Mich.  402;  Eddy  v.  Court- 
right,  91  Mich.  265;  Weiss  v.  Whittemore,  28 
Mich.  366;  People  v.  Miller,  15  Mich.  854; 
•Gooding  v.  Underwood,  89  Mich.  187. 
^9  L.  R.  A. 


The  damages  awarded  by  the  jury  under  the 
instruction  of  the  court  are  well  grounded  upon 
the  allegations  for  damages  as  laid  in  plaintiff's 
declaration. 

1  Chitty,  PI.  *412;  Th(mpson  v.  Quiney,  83 
Mich.  173,  10  L.  R.  A.  784;  Finn  v.  Adrian, 
98  Mich.  505;  Page  v.  MiteheU,  13  Mich.  68, 
86  Am.  Dec.  76;  Josselyn  v.  McAllister,  22 
Mich.  300,  26  Mich.  46;  Johnson  v.  McKee,  27 
Mich.  471. 

Defendant,  by  accepting  payments  on  the 
contract,  after  forfeiture,  waived  the  forfeiture, 
and  the  contract  stood,  in  relation  to  the  par- 
ties, as  though  there  had  been  no  forfeiture  of 
the  contract  by  the  parties. 

Ccbbs  V.  Fire  Asso.  of  Philadelphia.  68  Mich. 
463;  Peninsular  Stove  Co.  v.  Osmun,  73  Mich. 
570;  Marthinson  v.  Nort7i  British  db  M.  Ins, 
Co,  64  Mich.  372. 

The  entry  made  under  the  circumstances  of 
this  case  was  a  forcible  entry. 

Seite  v.  Miles,  16  Mich.  456;  Taylor,  Land. 
&  T.  6th  ed.  1  632;  Newton  v.  Doyle,  38 
Mich.  646;  Wakefield  v.  Sunday  Lake  Mm, 
Co.  86  Mich.  622;  People  v.  Johnson,  86  Mich. 
176, 18  L.  R.  A.  168. 

If  the  defendant  obtains  a  judgment  for  resti- 
tution, the  plaintiff  still  has  five  days  in  which 
to  complv  with  the  notice,  pay  the  rent  and 
costs,  and  continue  his  possession. 

How.  Anno.  Stat.  chap.  286,  §§  8284,  8286, 
8308;  Mc&oy  v.  Ryan,  27  Mich.  110;  Judd  v. 
Fairs,  63  Mich.  618:  Chairnberlin  v.  Brown, 
2  Dougl.  (Mich.)  120,  note;  Hogsett  v.  EUis, 
17  Mich.  351. 

Where  one  commits  a  trespass  he  will  be 
held  for  all  damages  which  legitimately  fol- 
low the  trespass,  whether  the  damages  done, 
at  the  time  of  the  trespass,  were  contemplated 
or  not. 

AUison  V.  Chandler,  11  Mich.  642. 

Everyone  must  be  sure  of  his  legal  rights, 
when  he  invades  the  property  of  another. 

Isle  Royale  Min.  Co.  v.  Hertin,  37  Mich.  332, 
26  Am.  Rep.  620;  CuHt  v.  CDett,  51  Mich. 
347. 

Montgfomeryt  J.,  delivered  the  opinion  of 
the  court: 

I  cannot  agree  with  the  conclusion  of  Mr. 
Justice  Moore.  On  the  contrary,  I  think  that 
when  the  plaintiff  failed  to  pay  the  rent  due 
within  the  time  fixed  by  the  notice  served  upon 
her,  her  right  to  occupy  the  premises  ter- 
minated. In  my  opinion,  it  was  not  the  pur- 
pose of  §  8299  and  §  8308  to  abridge  the  com- 
mon-law right  of  re-entry  in  such  cases.  These 
sections  should  be  construed  as  providing  a 
remedy  by  proceedings  in  court,  and  the  limi- 
tations are  to  be  construed  as  limitations 
placed  upon  such  remedy.  To  give  to  these 
sections  of  the  statute  the  construction  adopted 
by  the  trial  judge,  and  approved  by  Mr.  Jus- 
tice Moore  in  his  opinion,  is  to  extend  the 
term  of  the  tenant  beyond  the  time  fixed  by 
agreement.  In  Taylor,  Land.  &  T.  §  632,  ft 
is  said,  aft«r  a  consideration  of  many  author- 
ities: "The  right  of  the  landlord  forcibly  to 
enter  and  expel  the  tenant  who  holds  over 
after  the  conclusion  of  his  term,  or  the  ex- 
piration of  a  notice  to  quit,  subject  only  to  in- 
dictment under  the  statutes  for  excessive  force 
against  the  person,  is  now  generally  estab- 
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lished."  In  Ryati  v.  Wood,  4  Johns.  150,  4 
Am.  Dec.  258,  it  is  said:  It  is  well  settled  that 
a  person  iiaving  title — that  is  a  right  to  enter — 
is  not  liable  to  an  action  of  trespass  for  enter- 
ing with  force,  although  liable  to  indictment 
for  forcible  entry.  To  the  same  effect  is  Souter 
y.  Codman,  14  K.  I.  119. 61  Am.  Rep.  864.  In 
the  case  of  Freeman  v,  TTt^n  it  is  said :  '*At 
the  expiration  of  a  notice  to  quit  the  tenant  be- 
comes a  trespasser,  and  the  landlord  may  enter 
the  premises,  during  the  tenant's  absence, 
take  possession,  and  eject  the  tenant's  goods, 
without  legal  process,  and  the  tenant  has  no 
right  to  reenter.  17  Atl.  931  [16  R.  I.  624]; 
Low  y.  EhoeU,  121  Mass.  809.  28  Am.  Rep. 
272;  Ives  y.  /««,  13  Johns.  235.  In  Fuhr  y. 
Dean,  26  Mo.  116,  69  Am.  Dec.  484,  it 
is  said:  * 'Where  one  haying  title  to  land 
and  a  right  of  entry  enters  thereon,  although 
the  entry  be  by  force,  the  common  law 
flifords  no  ciyil  remedy  to  the  party  dis- 
possessed; he  must  resort  to  the  statutory 
remedy  by  action  of  forcible  entry  and  de-. 
tainer."  flow.  Anno.  Stat.  §  8284,  proyides: 
''No  person  shall  make  tjij  entry  into  lands, 
tenements,  or  other  possessions,  but  in  cases 
where  entry  is  given  by  law;  and,  in  such 
cases,  he  shall  not  enter  with  force,  but  only 
in  a  peaceable  manner."  The  succeeding  sec- 
tions provide  how  possession  may  be  restored 
if  one  does  enter  by  force.  In  construing 
statutes  containing  similar  provisions,  the 
courts  have  not  been  agreed  as  to  what  is 
meant  by  force  and  in  a  peaceable  manner.  In 
SmUh  y.  Beeder,  21  Or.  541,  15  L.  R.  A.  172. 
it  is  held,  in  a  case  where  a  lease  of  property 
had  by  its  own  limitations  expired,  and  the 
tenant  refused  to  surrender  possession,  but 
continued  to  hold  over,  and  the  landlord,  dur- 
ing the  temporary  absence  of  the  tenant,  leay- 
Ing  no  one  in  possession,  entered  in  a  peace- 
able and  orderly  manner,  and,  haying  so 
entered,  forced  open  in  a  peaceable  manner 
and  unlocked  the  door  of  a  dwelling  house  on 
the  premises  which  had  been  fastened  by  the 
tenant,  and  in  a  careful  manner  remoyed  the 
tenant's  goods,  and  stored  them  in  an  outbuild- 
ing, and  moved  his  own  household  goods  and 
family  into  the  house,  sending  word  to  the  ten- 
ant that  he  could  havea  reasonable  timein  which 
to  come  upon  the  premises  to  remove  bis  goods 
and  stock,  it  was  held  that  this  was  not  a 
forcible  entry,  within  the  meaning  of  the  stat- 
ute. In  the  same  case  it  was  held  that  a  for- 
cible entry,  within  the  meaning  of  the  statute, 
is  to  enter  with  some  circumstance  of  force 
or  yiolence  to  the  person,  or  one  accomplished 
in  a  riotousor  tumultuous  manner, endangering 
the  public  peace.  An  entry  which  has  no 
other  force  than  that  implied  in  eyery  trespass 
is  not  within  the  statute.  In  the  case  of  Fort 
Dearborn  Lodge  No.  BU.  L  0.  0.  F.  v.  Klein, 
115  111.  191,  56  Am.  Rep.  138,  it  is  held: 
**The  word  'force,'  as  here  used,  means  actual 
force,  as  contradistinguished  from  implied 
force.  Any  entry  requires  force,  in  the  literal 
sense  of  the  term,  but  that,  of  course,  could 
not  have  been  meant,  for  it  would  involve  an 
absurdity.  Nor  does  it  mean  that  force  which 
the  law  implies  where  a  peaceable  entry  is 
made  by  one  having  no  right  to  enter,  for  the 
act  absolutely  prohibits  a  person  of  that  kind 
from  making  an  entry  at  all.  The  conclusion, 
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therefore,  is  irresistible  that  the  force  which 
the  statute  inhibits  is  actual  force."  See  WH- 
lard  y.  Warren,  17  Wend.  257.  In  the  case  of 
Hoffman  y.  Harrington,  33  Mich.  54.  it  is  said, 
with  respect  to  real  property,  the  owner  hay- 
ing right  of  entry  may,  since  the  statute,  enter 
peaceably  upon  one  who  is  in  possession  with- 
out right,  by  the  very  terms  of  those  statutes, 
and  that  a  forcible  entry  is  not  made  unless 
the  tenant  is  forcibly  expelled,  and  is  not  com- 
plete until  the  expulsion.  In  the  case  of  Shaw 
y.  Hoffman,  25  Mich.  162,  it  is  said  that  in 
construing  our  statute  much  respect  should  be 
giyen  to  the  decisions  of  the  courts  construing 
likestatutes.  Justice  Oh ristiancy  said:  **The 
statute  was  not  intended  to  apply  to  a  mere  tres- 
pass, however  wrongful;  the  entry  or  the  de- 
tainer must  be  riotous,  or  personal  yiolence 
must  be  used,  or  in  some  way  threatened,  or  the 
conduct  of  the  parties  guilty  of  the  entry  or  de- 
tainer must  be  such  as  in  some  way  to  inspire 
terror  or  alarm  in  the  persons  eyicted  or  kept 
out;  [in  other  words],  the  force  contemplated 
by  the  statute  is  not  merely  the  force  used 
against  or  upon  the  property,  but  force  used 
or  threaten^  against  persons,  as  a  means  or 
for  the  purpose  of  expelling  or  keeping  out  the 

grior  possessor."  In  Franck  y.  Wiegert,  5ft 
[ich.  474,  it  is  said:  "If  the  defendant,  at 
the  time  he  entered  into  possession  of  the  prop- 
erty, had  the  riirht  to  that  possession,  and  he 
entered  peaceably,  such  possession  would  be 
lawful,  and  neither  the  plaintiff  nor  her  hus- 
band would  have  the  right  to  forcibly  put  him 
out. "  In  the  case  of  Marsh  y.  Bristol,  65  Mich. 
378,  it  is  said:  "Under  the  law  as  it  existed 
before  the  statute,  the  default  of  plaintiff  un- 
der the  lease  would  haye  justified  Bristol  in 
entering,  and  using  sufllcient  force  to  put  him 
out.  The  statute  changing  this  ricrht  does  not 
make  the  continuance  in  possession  any  lesa 
unlawful,  but,  in  the  interest  of  public  tran- 
quility, proyides  against  breaking  the  public 
peace.  In  doin^  so  it  adopts  the  definitions  of 
the  law  as  existing  on  the  subject  of  forcible 
entries,  which  were  already  indictable  in  other 
cases.  ...  It  provides  that  a  person  put 
out  by  forcible  entry  may  be  restored  to  pos- 
session. How.  Anno.  Stat.  §§  8384,  8385. 
But  where  there  has  not  been  a  forcible  entry, 
it  does  not  forbid  retaining  possession  by  force 
unless  the  possession  is  unlawful,  and  against 
the  rights  of  the  person  kept  out."  And  in 
commenting  upon  the  CBse  of  Hoffman  y.  Har- 
rington \i  is  said:  "It  was  further  said  that 
leaying  goods  on  the  premises  could  not  pre- 
yent  making  a  peaceable  entry,  as  force  against 
property  was  no  breach  of  the  peace,  and  the 
force,  to  make  it  unlawful,  must  be  against 
the  tenant  himself.  In  that  case  the  property 
was  actually  put  off,  but  that  was  held  not  to 
bring  it  within  the  statute..  It  is  entirely  well 
settled  that  unless  the  tenant  is  driven  off  either 
by  actual  force  applied  to  him,  or  as  the  only 
apparent  way  of  avoiding  Its  use  against  him. 
at  the  time,  be  cannot  be  regarded  as  forcibly 
expelled,  and  there  is  no  forcible  entry."  It  is- 
also  said:  "The  object  of  the  statute  against 
forcible  entries  is  not  to  aid  men  in  vioTating^ 
their  obligations,  and  holding  what  they  have 
no  right  to  hold,  but  merely  to  prevent  riotoua 
and  forcible  measures  in  breach  of  the  peace. 
Bristol  and  his  principal    were  the   parties- 
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-wronged  by  the  plaintiff's  continuance  in  pos- 
session against  right.  Bj  going  into  posses- 
sion without  breaking  the  peace,  Bristol  com- 
mitted no  wrong  in  claiming  possession,  and 
in  remaining  there  peaceably;  and,  this  being 
so,  by  plaintiff's  own  showing  plaintiff  him- 
flelf  was  the  aggressor  to  regain  a  wrongful 
occupancy.  This  the  law  will  not  permit." 
In  the  case  of  OiUespis  y.  Beecher,  85  Mich. 
-855,  which  was  a  case  where  the  plaintiff  was 
in  possession  of  an  hotel  as  a  tenant  (which 
hotel  was  owned  by  the  defendant)  after  the 
lease  had  expired,  it  was  held  the  jury  should 
have  been  instructed  that,  if  they  were  satisfied 
from  the  testimony  that  the  lease  had  termi- 
nated, Mr.  Beecber  was  entitled  in  the  law  to 
the  possession  of  his  premises,  and  that  he  had 
a  right  to  enter  peaceably  into  the  possession 
thereof,  and  that  plaintiff  and  her  husband 
had  no  right  to  remove  him  by  force;  that  in 
<loing  so  they  made  an  assault  upon  him  that 
was  unlawful,  and  he  had  aright  to  resist  such 
assault  by  force  sufl^cient  to  repel  it;  and,  if 
he  used  no  more  force  than  was  necessary  to 
repel  the  assault,  he  would  not  be  liable  to  the 
plaintiff  in  this  action.  We  think  it  follows 
from  the  cases  cited  that  the  jury  should  have 
been  instructed  that,  if  the  plaintiff  had  leased 
the  lands  from  defendant,  as  testified  to  by  its 
attorney,  and  the  lease  had  been  terminated 
for  nonpayment  of  rent,  and  the  defendant, 
through  its  attorney,  had  obtained  possession 
of  the  house  peaceably,  that  it  was  not  liable 
in  this  action,  unless  more  force  was  used  by 
its  agents  than  was  necessary  to  repel  the  effort 
of  plaintiff  to  regain  possession  of  the  house. 

As  to  the  other  assignment  of  error,  in  rela- 
tion to  the  charge  of  the  court  upon  the  ques- 
tion of  damages  in  relation  to  the  personal 
property,  we  think  there  is  testimony  in  the 
case  that  justified  the  giving  of  the  charge. 
The  plaintiff,  in  his  brief,  argues  that  the 
•court  erred  in  charging  the  jury  that  the  pro- 
ceeding before  the  circuit  court  commissioner 
«nded  the  relation  of  vendor  and  vendee  be 
tween  thelparties.  As  the  plaintiff  has  not  ap- 
pealed, or  assigned  error  in  relation  to  this 
matter,  we  are  not  inclined  to  discuss  the  ques- 
tion. For  the  reasons"^  stated,  judgment  is  re- 
loereed,  and  a  new  trial  ordered. 

Lonflr*  Ch.  J.,  and  Grant»  J.,  concurred 
with  Sfont^omeryt  J. 

Mooret  J.,  dissenting: 

Plaintiff  recovered  a  judgment  against  the 
defendant  for  a  trespass  committed  upon  her 
person  and  to  her  personal  property,  from 
which  judgment  defendant  appeals. 

Plaintiff's  declaration  alleged,  in  substance, 
that  she  purchased  upon  land  contract  from 
-defendant,  on  the  20th  day  of  March,  1890,  the 
west  half  of  lot  29.  of  Hunt  &  Leggett's  subdi- 
vision. The  declaration  tben  stated  the  terms 
-of  the   contract    as   originally  made:  '*That 

Slaintiff  went  into  possession  of  the  premises 
y  virtue  of  it,  and  that  November  1, 1895,  the 
•contract  was  modified,  stating  the  terms  of  the 
modification,  and  that  on  March  30,  1896, 
wfiile  she  was  in  the  possession  of  the  premises 
by  virtue  of  the  contract,  the  defendant  entered 
upon  said  premises,  and  without  process  of 
law,  and  contrary  to  the  just  rights  of  the 
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plaintiff  in  said  premises,  and  while  the  plain- 
tiff was  sick,  wickedly  and  wrongfully  caused 
the  said  plaintiff  to  be  knocked  down  and 
bruised,  and  to  be  thrown  bodily  from  and  out 
of  the  said  building  on  said  premises,  and  to  be 
dragged  out  from  said  premises,  etc.;  .  .  . 
and  that  the  said  defendant  caused  the  goods 
and  chattels  of  the  plaintiff  in  said  buildings 
on  said  premises  to  be  thrown  in  the  street, 
and  deprived  plaintiff  wrongfully  of  her  goods 
and  chattels,"  etc.  Another  count  in  the  dec- 
laration charged  that  the  plaintiff  came  into 
possession  of  said  premises  March  20, 1890,  by 
virtue  of  said  contract  and  agreement,  and 
while  she  was  rightfully  in  possession  of  said 
premises  an  assault  was  made  upon  her  by  de- 
fendant, and  her  goods  were  thrown  into  the 
street.  The  plaintiff  introduced  testimony 
tending  to  show  all  of  the  facts  stated  in  her 
declaration.  The  modification  of  the  contract 
which  plaintiff  claims  was  made  in  October  or 
November,  1895,  was  an  oral  modification,  and 
not  in  writing.  It  is  the  claim  of  the  defend- 
ant that  in  the  fall  of  1895  the  plaintiff  was  in 
default  in  her  payments  under  the  contract, 
and  that  proceedings  were  commenced  before 
a  circuit  court  commissioner  to  obtain  posses- 
sion of  said  premises,  which  resulted  in  a  judg- 
ment for  restitution  in  favor  of  the  defendant 
corporation;  that,  after  this  judgment  was  ob- 
tained, an  arrangement  was  made  with  the 
plaintiff  by  which  she  was  to  pay  rent  at  the 
rate  of  $10  per  month,  and  that  her  possession 
from  that  time  was  to  be  as  tenant,  and*  not  as 
vendee.  The  record  discloses  that  on  Febru- 
ary 21,  1896,  the  defendant  caused  a  notice  to 
quit  or  pay  rent  to  be  served  by  leaving  it  at 
the  house  with  Mr.  Engel,  who  occupied  the 
lower  part  of  the  house  as  a  tenant  under  Mrs. 
Smith.  Within  a  week  plaintiff  had  knowl- 
edge of  the  serving  of  this  notice,  and  filed  a 
bill  in  equity.  In  her  bill  of  complaint  she 
claimed  to  be  in  possession  of  the  premises  as 
vendee  by  virtue  of  .the  terms  of  the  contract, 
setting  it  up,  and  stating  she  was  ready  to  per- 
form all  of  its  conditions^  and  praying  for  an 
accounting,  and  for  specific  performance,  and 
for  a  writ  of  injunction.  A  temporary  injunc- 
tion was  sranted,  according  to  the  prayer  of 
the  bill.  Defendant  answered  to  said  bill,  and 
upon  his  motion,  on  March  80,  1896,  the  in- 
junction was  dissolved.  At  this  time  plaintiff 
was  keeping  house  in  the  upper  part  of  the 
bouse  upon  the  premises.  No  one  was  living 
in  the  lower  part  of  the  house.  She  had  oc- 
casion to  go  to  the  business  part  of  the  city 
during  the  day,  and  before  doing  so  locked  the 
house,  and  carried  the  key  with  her.  During 
her  absence,  and  shortly  after  the  injunction 
was  dissolved,  the  attorney  for  the  defendant 
unlocked  one  of  the  doors  of  the  house,  caused 
the  plaintiff's  goods  to  be  removed  to  the  barn 
upon  the  premises,  and  put  a  family  in  posses- 
sion. Upon  the  same  day,  and  shortly  after, 
the  plaintiff  returned  to  the  premises,  unlocked 
the  side  door  of  the  house,  and  entered.  She 
claims  she  was  then  set  upon  by  the  persons  in 
possession,  and  very  cruelly  beaten;  that  dur- 
ing her  absence  her  furniture  had  been  thrown 
out  of  the  house,  and  that  she  had  never  seen 
it  from  that  time  until  the  time  of  the  trial; 
that,  as  the  result  of  the  beating,  she  was  sick, 
and  confined  to  the  house  for  some  time;  that 
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as  800D  as  she  was  able  to  do  so  she  saw  the 
defendant  corporation,  was  referred  by  it  to 
its  attorney;  that  she  informed  the  attorney 
she  wanted  a  deed  of  the  premises,  and  was 
ready  to  comply  with  the  terms  of  the  contract; 
that  he  informed  her  she  had  been  fired  out  of 
the  premises,  and  that  he  had  instructed  the 
X)erson  who  had  put  her  out  to  keep  her  out; 
that^  if  she  went  back  again,  she  would  be 
kicked  out,  and  he  would  have  her  arrested. 
On  the  part  of  the  defendant  it  was  claimed 
that  Mrs.  Smith  was  not  treated  as  she  testi- 
fied; that  no  more  force  was  used  than  was 
necessary  to  repel  her  attacks;  that  she  finally 
left  the  premises  voluntarily;  that  no  injury 
was  done  to  the  personal  property,  and  that 
she  was  notified  where  it  was,  and  that  she 
could  have  it  at  any  time.  The  circuit  iudge 
charged  the  jury,  in  effect,  that  they  could  not 
go  back  of  the  proceedings  before  the  circuit 
court  commissioner,  which  proceedings  must 
be  regarded  as  conclusive,  and  that  the  relation 
of  vendor  and  vendee  was  ended  by  them ;  that 
the  relation  of  vendor  and  vendee  could  not  be 
restored  bv  an  oral  agreement  between  the 
vendor  ana  the  vendee.  He  further  charged 
them  that  the  notice  of  February  21, 1806,  that 
plaintiff  should  either  vacate  the  premises  or 
pay  the  rent  due,  did  not  terminate  the  rela- 
tion of  landlord  and  tenant;  that  under  such 
circumstances,  if  the  tenant  does  not  vacate,  it 
is  the  duty  of  the  landlord  to  commence  pro- 
ceedings in  court,  and  get  a  judgment,  before 
a  tenanty  can  be  ended;  and  that  in  this  case, 
while  the  entry  was,  in  the  eyes  of  the  law,  a 
peaceable  entry,  it  was  nevertheless  an  unlaw- 
ful entry,  and  he  charged  the  jury  they  must 
find  a  verdict  for  some  amount  in  favor  of  the 
plaintiff.  He  then  charged  them  upon  the 
question  of  damages  to  her  person,  and  in  ref- 
erence to  the  damages  of  the  goods  be  charged 
the  jury  as  follows:  "Respecting  the  wrong 
done  her  goods,  if  you  find  that  all  the  defend- 
ant did  was  to  set  her  goods  outside,  and  noti- 
fied her  that  she  could  take  them,  it  was  her 
duty  to  take  them,  and  thereby  lessen  the  dam- 
age to  that  extent.  If,  on  the  other  hand,  she 
was  deprived  of  the  goods  entirely,  and  if  she 
could  not  have  them;  why  then  she  would  be 
entitled  to  the  value  of  the  goods." 

The  defendant  insists  there  are  three  rever- 
sible errors  in  this  case.  One  is  that  the 
S roofs  do  not  sustain  the  cause  of  action  al- 
iged  in  the  declaration,  because  the  cause  of 
action  alleged  is  that  the  plaintiff  was  in  pos- 
session as  vendee  under  the  contract,  while 
the  proofs  show  that  she  was  in  as  a  tenant, 
and  that  her  tenancy  had  been  terminated  by 
the  notice,  and  the  court  erred  in  not  direct- 
ing a  verdict  for  the  defendant  as  requested 
Another  ground  assigned  to  be  error  is  that,  as 
the  entry  was  a  peaceable  entry  of  premises  to 
the  possession  of  which  the  defendant  was 
lawfully  entitled,  therefore  the  plaintiff  cannot 
recover.  The  third  claim  is  that  the  court 
erred  in  his  instruction  to  the  jury  as  to  t^e 
damages  which  might  be  allowed  in  relation  to 
the  personal  property.  The  declaration  was 
not  demurred  to,  but  the  plea  of  the  general 
issue,  with  notice  of  the  defenses  heretofore 
mentioned,  was  interposed.  The  gist  of  the 
declaration  is,  not  a  trespass  upon  real  prop- 
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erty,  but  a  trespass  upon  the  person,  and  to 
personal  property,  while  the  plaintiff  was- 
rightfully  in  the  possession  of  certain  real 
property.  We  quite  agree  with  the  learned 
trial  judge  that  it  was  immaterial  whether  the 
possession  of  the  real  estate  by  the  plaintifT 
was  as  vendee,  as  claimed  by  her,  or  as  a  ten- 
ant, as  claimed  by  defendant,  if  she  was  in 
fact  lawfully  in  the  possession  of  the  premises; 
and  we  see  nothing  in  the  pleadings  that  would 
prevent  a  recovery  if  the  facts  warranted  it. 
If  it  be  assumed,  as  it  must  be,  for  the  pur- 
poses of  this  case,  under  the  proofs,  that,  after 
the  agreement  of  November,  1895,  the  plain- 
tiff's occupancy  was  that  of  a  tenant,  the  next 
question  to  be  considered  is,  Did  the  notice  of 
February,  1896,  terminate  the  tenancy,  so  that 
defendant  was  justified  in  taking  possession  of 
the  premises  as  it  did,  and  using  force  to  put 
the  plaintiff  out,  when  she  attempted  to  repos- 
sess herself  of  the  house?  Defendant  insists 
it  did,  and  cites  How.  Anno.  Stat.  §  6774;  Tay- 
lor, Land.  &  T.  §§  531,  532,  and  note  1;  Hoff- 
man V.  Harrington^  22  Mich.  55;  ByaU  v. 
Wood,  4  Johns.  150.  4  Am.  Dec.  258:  Ivm  y. 
Ites,  13  Johns.  235;  MvMey  v.  Scott,  82  Vt.  82. 
An  examination  of  the  authorities  cited  will 
show  that  the  decisions  were  rendered  in  cases 
brought  either  for  trespass  to  the  real  estate,  or 
to  obtain  the  possession  of  the  real  estate,  or 
where  the  tenancy  was  ended  beyond  any 
contingency  that  it  might  be  restored  by  the 
act  of  the  tenant.  We  think  with  the  trial 
judge  that  How.  Anno.  Stat,  g  5774.  is  to  be 
construed  in  connection  with  §  8295,  which 
provides  how  possession  of  premises  may  be 
recovered,  and  §  8299,  which  provides  that 
upon  the  trial  to  recover  possession  of  the 
premises,  if  it  is  claimed  that  complainant  is 
entitled  to  the  possession  of  the  premises  in 
consequence  of  the  nonpayment  of  any  sum 
of  money  due  ^either  as  rent  or  as  a  part  of 
the  purchase  money,  this  amount  shall  be 
ascertained,  and  be  stated  in  the  judsrment, 
and  with  g  8808,  which  provides  that  no 
writ  of  restitution,  for  five  days  after  judg- 
ment, shall  issue,  if  the  defendant  shall  pay 
during  the  five  days  after  the  rendition  of 
judgment,  the  amount  so  found  due,  and 
double  the  amount  of  costs.  If  effect  is  to  be 
given  to  the  provisions  of  all  these  sections, 
we  do  not  see  how  the  construction  contended 
for  by  the  defendant  can  be  given.  The  ten- 
ant has  a  right  to  rely  upon  these  provisions 
of  the  statute,  and  that  right  cannot  be  cut  off 
by  the  plaintiff's  arbitrarily  taking  the  law 
into  his  own  hands,  and  determining  for 
himself  that  the  tenancy  is  ended.  Where 
there  is  a  dispute  between  the  vendor  and 
vendee,  or  the  landlord  and  tenant,  or  the 
mortgagor  and  the  purchaser  at  a  mortgage 
sale,  as  to  the  right  of  possession,  it  cannot  be 
said  that  the  person  who  is  seeking  to  obtain 
possession  is  given  entry  by  law  until  that 
dispute  is  settled  by  the  courts  in  the  man- 
ner prescribed  by  law.  An  entry  under  the 
circumstances  claimed  by  the  plaintiff  to  ex- 
ist in  this  case  was,  as  the  learned  trial  judge 
stated,  an  unlawful  entry  (How.  Anno.  Stat. 
§  8284),  and  cannot  be  excused  or  justified, 
where  the  action  is  brought  for  injury  to  the 
person  and  the  personal  property  of  the  one 
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evicted.  No  fi^reat  hardship  can  come  to  any- 
one by  following  the  provisions  of  the  stat- 
ute in  asserting  possessory  rights.  It  is 
undoubtedly  th«^  purpose  of  these  statutory 
provisions  to  change  the  common 'law  in  rela- 
tion to  the  right  of  entry  where  that  right  is 
controverted,  and  to  provide  ia  peaceable  and 
summary  way  to  dispose  of  a  disputed  right 
of  possession.  A  hearing  may  be  had  within 
a  very  short  time,  and  must  be  had  within 
thirty  days,  and  no  appeal  can  be  talLen  with- 
out giving  a  bond  in  twice  the  amount  of  the 
annual  rental  of  the  premises  in  dispute.    The 


statute  should  be  given  such  a  construction  aa 
to  make  it  effective,  and  do  away  with  such 
disputes  and  encounters  as  occurred  in  this 
case. 

As  to  the  other  assignment  of  error,  in  re- 
lation to  the  charge  of  the  court  upon  the 
question  of  damages  in  relation  to  the  per- 
sonal property,  we  think  there  is  testimony 
in  the  case  that  justified  the  giving  of  the 
charge.  I  think  the  judgment  should  be  af- 
firmed. 

Hooker,  J.,  did  not  sit. 


ARKANSAS  SUPREME  COURT. 


T.  C.  VINSON.  Appt 
Dock  FLTNN. 


(- 


.Ark.. 


.) 


1.  A  aadlord  forcibly  taking  poi 
sion  of  the  premlaee  after  the  lease  has  expired. 
If  he  does  not  use  excessive  force,  is  not  subject 
to  a  dvll  actioo  by  the  tenant  unless  it  Is  pro- 
vided by  statute. 

2.  Only  a.ctiial  damai^es  are  recover^ 
able  for  injuries  unnecessarily  committed  in 
the  ejection  of  a  tenant  after  his  term  has  ex- 
pired, unless  it  is  done  under  circumstances  of 
aggravation. 

8«  An  action  before  a  court  without  Ju- 
risdiction of  the  subject  matter  is  not  the  k>a- 
sis  of  an  action  for  malicious  prosecution. 

4.  A  want  of  probable  cause  Is'^necee- 
sary  to  a  cause  of  action  for  malicious  prose- 
cution. 

(Hughe$n  J.,  dissents  from  propostion  5.) 

(November  87, 1897.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wood ruflP  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  ejection 
from  certain  property.    Berersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  T.  Sanders  for  appellant. 

Messrs,  P.  R.  Andrews  and  N.  W.  Nor- 
ton,  for  appellee: 

Proof  of  malice  need  not  be  direct,  but  may 
be  inferred  from  circumstances. 

Lemay  v.  Williams,  82  Ark.  166;  Com,  v. 
Snelling,  15  Pick.  821. 

Liability  to  punishment  in  a  prosecution  for 
the  same  act  as  an  offense  against  the  state  is 
held  not  to  affect  the  civil  remedy;  the  jury 
have,  notwithstanding,  the  same  discretion  to 
allow  damages,  beyond  compensation,  for 
punishment. 

1  Sutherland,  Damages,  p.  788;  oarlow  v. 
Laicder,  35  Ark.  494;  Citizent^  Street  B.  Co.  v. 
Steen,   42  Ark.   828;  Lemay  v.  Williams,  82 

NOTB.— See  preceding  case  of  Smith  v.  Detroit 
Loan  A  Bid?.  Asso.  (Mich.)  ante,  410,  and  footnote 
thereto;  also  Page  v.  Bwiffht  (Mass.)  post,  418. 
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Ark.  176;  Clark  v.  Bales,  15  Ark.  458;  Texar- 
kana  Qas  d  E.  X.  Co,  v.  Orr,  59  Ark.  215. 

Battle*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  by  Dock  Flynn 
against  T.  G.  Vinson  to  recover  damages.  He 
alleges  that  he  and  his  family  were  residing  on 
a  place  known  as  the  "Upp  Place/'  as  tenants 
of  the  defendant,  and  that  the  defendant  un- 
lawfully and  maliciously  entered  and  ejected 
him  and  his  family  from  the  place,  and  threw 
his  goods  and  chattels  in  the  road,  to  his  dam- 
age in  the  sum  of  $500. 

The  defendant  denied  these  allegations,  and 
alleged  that  the  term  of  plaintiff  as  tenant  had 
expired,  and  that  he  had  refused,  after  legal 
notice  and  demand,  to  deliver  possession  of  the 
place  to  his  landlord,  the  defendant,  and  that 
his  family  and  goods  were  removed  from  the 
place,  by  the  constable  of  his  township,  in 
obedience  to  legal  process,  in  a  prudent  and 
careful  manner,  without  the  slightest  insult  or 
injury  to  his  familv,  or  damage  to  his  goods. 

The  facts,  as  shown  by  the  evidence  ad- 
duced in  a  trial  before  a  jury,  were  substan- 
tially as  follows:  In  September,  1892,  Vinson 
rented  the  Upp  place  to  Flynn  for  the  term  of 
two  years.  After  the  termination  of  the  lease, 
in  1894,  Vinson  demanded  possession  of  the 
place,  in  writing,  and  Flynn  refused  to  com- 
ply with  his  demand.  Qe  (Vinson)  thereupon 
consulted  two  or  more  persons  as  to  his  right 
to  sue  for  possession  before  a  justice  of  the 
peace.  They  advised  him  that  he  could  not 
do  so.  Not  content  with  their  advice,  he  ap- 
plied to  a  justice  of  the  peace,  who.  after  an 
examination  of  the  statutes,  informed  him  that 
he  had  jurisdiction  in  such  cases.  He  there- 
upon instituted  an  action  against  Flynn  for  the 
place  before  the  justice  of  the  peace,  and  sued 
out  a  writ  therein,  directed  to  the  constable  of 
the  township,  and  commanding  him,  if  the 
plaintiff  gave  security  according  to  law,  to  de- 
liver possession  thereof  to  Vinson  without  de- 
lay. Vinson  gave  security  as  re()uired,  and 
the  constable  executed  the  writ  m  his  pres- 
ence, by  turning  Flynn  and  his  family,  con- 
sisting of  a  wife  and  three  children  (one  a 
babe),  out  of  the  house  upon  the  premises,  and 
by  removing  their  goods  and  chattels  off  the 
place.    This   was   in   January,   1895.     The 
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weather  at  the  time  and  place  was  cold,  and 
8D0W  was  upon  the  ground.  One  witness  tes- 
tified that  the  goods  and  chattels  were  handled 
roughly  by  the  constable,  and  were  thereby 
injured,  but  others  testified  to  the  contrary. 

Evidence  was  adduced  on  the  trial,  over  the 
•objections  of  the  defendant,  which  tended  to 
shown  that  Fly nn  acquired,  before  he  was  dis- 
possessed, a  claim  of  some  kind  to  a  part  of 
the  Upp  place, — the  demised  premises. 

The  court,  over  the  objections  of  the  defend- 
.ant,  instructed  the  jury  as  follows: 

••(2)  If  you  find  from  the  proof,  by  a  pre- 
ponderance, that  the  plaintiff  was  unlawfully 
dispossessed,  you  will  find  for  the  plaintiff. 

*'(d)  If  you  find  for  the  plaintiff,  he  is  en- 
title to  either  actual  damages,  or  actual  and 
'punitive  damages,  according  to  whether  you 
find  the  unlawnil  act  was  or  was  not  done  with 
>maJice.  The  damages  you  assess  must  not  ex- 
ceed the  amount  claimed  in  the  complaint,  in 
such  an  amount  as  may  be  sustained  by  the 
proof. 

**(4)  'Malice,'  in  the  sense  in  which  the  word 
is  used  in  civil  actions,  is  not  confined  to  spite 
or  hatred,  but  consists  of  a  violation  of  law  to 
the  prejudice  of  the  plaintiff,  done  wilfully, 
•or  done  with  indifference  as  to  whether  it  is 
Tight  or  wrong,  and  from  being  actuated  by 
improper  motives. 

**(5)  A  justice  of  the  peace  has  no  jurisdic- 
tion to  issue  writs  of  possession  for  real  estate, 
and,  if  he  does  issue  such  writ,  it  is  yoid  and 
without  authority  of  law. 

**(6)  The  burden  is  upon  the  plaintiff  to 
prove  malice,  but  malice  may  be  inferred  from 
circumstances  proved;  and  if  you  find  from 
the  evidence,  by  a  preponderance,  that  the  de- 
fendant acted  from  improper  or  indirect  mo- 
tives, and  without  authority  of  law,  malice  on 
the  part  of  the  defendant  may  be  inferred. 

"(7)  'Punitive  damages'  means  such  an 
amount,  as  it  is  called,  'smart  money,'  or  pun- 
ishment for  maliciously  violating  the  legal 
•rights  of  another;  and  if  you  find  from  the 
•evidence  that  the  defendant  wantonly  and  ma- 
liciously, in  utter  disregard  of  the  rights  of 
the  plaintiff,  forcibly  put  him  out  of  posses- 
sion of  the  premises^  then  you  may  assess  his 
damages  at  such  sum  as  will  be  a  punishment 
to  him,  and  deter  others  from  like  actions. 
And  in  fixing  the  amount  you  may  consider 
the  vexation  and  injury  to  his  feelings — his 
inconvenience — on  account  of  the  wrong  done 
the  plaintiff." 

The  plaintiff  recovered  a  verdict  and  judg- 
ment against  the  defendant  for  $150,  and  the 
defendant  appealed. 

At  common  law  no  civil  action  can  be  main- 
tained against  the  landlord  by  the  tenant  for 
forcibly  taking  possession  of  his  land,  which 
constituted  the  demised  premises,  after  the  ex- 
piration of  the  tenancy,  unless  there  was  an 
excess  of  force,  and  then  only  for  the  excess. 
There  was  no  remedy  by  which  he  could  be 
compelled  to  restore  the  possession  forcibly 
taken.  The  law  in  this  manner  held  forth 
strong  temptations  to  the  landlord  to  retake  his 
land  by  force  from  the  tenant  refusing  to  de- 
liver the  same  after  the  term  of  his  lease  had 
expired.  Such  actions  were  calculated  to  pro- 
voke breaches  of  the  peace.  To  prevent  this 
the  statute  was  enacted  which  prohibits  all 
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persons  from  taking  possession  of  land,  and 
detaining  or  holding  the  same,  except  where 
an  entry  is  given  by  law,  and  then  only  in  a 
peaceable  manner,  and  to  protect  the  actual 
possession,  not  to  determine  the  rights  of  prop- 
erty, provides  the  remedy  of  forcible  entry  and 
detainer.  To  restore  the  possession  to  him, 
who  has  been  turned  out  by  force,  as  he  held 
it  before,until  the  right  to  the  possession  can  be 
adjudicated,  this  remedy  is  designed;  its  ob- 
ject being,  as  said  by  Mr.  Justice  Eakin.  *'to 
prevent  any  and  all  persons,  with  or  without 
title,  from  assuming  to  right  themselves  with 
strong  hand,  after  the  feudal  fashion,  when 
peaceable  possession  cannot  be  obtained,  and 
to  compel  them  to  the  more  pacific  course  of 
suits  in  court,  where  the  weak  and  strong 
stand  upon  equal  terms."  Litiell  v.  Orady,  38 
Ark.  584;  HaU  v.  Trucks,  38  Ark.  257:  Me- 
Quire  v.  Cook^  13  Ark.  448;  Andersons.  MilU, 
40  Ark.  192;  Johnson  v.  West,  41  Ark.  585; 
Logan  v.  Lee,  58  Atk.  94. 

But  a  party  who  was  in  possession  of  land 
without  right,  and  has  been  turned  out  by  the 
owner,  has  no  civil  remedies,  except  those  pro- 
vided by  statute.  They  are  designed  for  the 
protection  of  bis  possession  against  force.  If 
he  abandoDS  them,  and  seeks  to  recover  dam- 
ages for  a  trespass,  then  he  must  rely  on  hla 
right,  and  claim  the  property  which  has  been 
injured.  The  owner  who  has  dispossessed  him 
is  then  remitted  to  his  title,  and  can  use  it  to 
show  that  he  has  not  been  injured,  and  is  not 
entitled  to  redress. 

In  New  York  the  statutes  at  one  time  pro- 
vided redress  for  dispossession  by  force,  by 
an  indictment  for  forcible  entry  and  detainer. 
In  People  v.  Leonard,  11  Johns.  508,  the  court 
said:  "This  was  a  trial  for  a  forcil^le  entry 
and  detainer.  The  complainant,  on  opening 
his  case,  proposed  to  confine  his  proof  to  his 
possession  only;  but  the  judge  ruled  that  the 
complainant  must  prove  in  himself  an  estate 
in  fee,  or  an  estate  for  years,  at  least;  that  the 
title  was  in  question,  and  that  the  complainant 
must  give  the  like  evidence  of  title  as  was  re- 
quired in  ejectment.  Admitting  the  complain* 
ant  must  give  the  like  evidence  of  title,  as  was 
required  in  ejectment,  he  offered  to  show  what 
would  have  entitled  him  to  recover  in  eject- 
ment If  the  lessor  shows  himself  in  the  peace- 
able possession  of  land,  and  that  he  was  forci- 
bly dispossessed,  it  will  be  sufficient  to  entitle 
him  to  recover  possession,  and  the  defendant 
will  not  be  permitted  to  set  up  title  to  defeat 
it.  He  must  restore  the  party  to  his  posses- 
sion, wrongfully  taken  from  him,  in  the  first 
place.  But  I  apprehend,  there  was  a  mistiUce 
in  saying  the  title  was  in  question.  In  the  case  of 
People  V.  King,  2  Gai.  98,  on  a  motion  to  quash 
a  conviction,  and  for  restitution,  Kent,  Oh. 
J.,  says:  'We  cannot  decide  on  the* title  or 
rights  of  the  parties.  The  complainant  has 
nothing  to  do  with  that.  He  must  give  up  the 
possession  irregularly  obtained,  put  the  de- 
fendant in  statu  quo,  and  then  proceed  legally 
to  the  question  of  title.'  In  the  case  of  People' 
V.  Eunkle,  8  Johns.  4(^,  Spencer,  J.,  says: 
'The  court  cannot,  on  this  indictment,  inquire 
into  title.  Right  or  title  to  the  property  is  no 
excuse.  The  statute  was  made  to  prevent 
persons  from  doing  themselves  right  by  force.' 
And  the  court,  in  giving  its  opinion,  seems  to 
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assume  that  possession  is  enough  for  the  com- 
plainant to  show^.*' 

In  a  later  case  (Jackson,  8tan$bury,Y,  Farmer, 
-9  Wend.  201),  Mr.  Justice  Nelson,  speaking 
for  the  court,  said:  "It  was  decided  by  this 
•court  in  Hyatt  v.  Wood,  4  Johns.  150,  4  Am. 
Dec.  258,  and  the  same  principle  was  again  ap- 
plied in  Ives  v.  Ives,  13  Johns.  285,  that  a  per- 
son having  a  legal  right  of  entry  on  land  may 
«nter  by  force,  and  though  indictable  for  a 
breach  of  the  peace  at  common  law.  or  under 
the  statute  for  a  forcible  entry  and  detainer, 
he  is  not  liable  to  a  private  action  for  trespass 
for  damages  at  the  suit  of  a  person  in  posses- 
sion without  right,  and  who  is  thus  turned  out 
of  possession.  This  position,  apparently  harsh, 
and  tending  to  the  public  disturbance  and  in- 
▼idual  conflict,  is  abundantlv  supported  by 
authority,  and  must  be  considered  the  law  of 
the  land.  .  .  .  It  was  the  abuse  of  this 
summary  power  to  right  one's  self  by  entry, 
where  the  right  of  entry  existed,  which  gave 
rise  to  the  numerous  English  statutes  against 
forcible  entry  and  detainer,  of  which  our  old 
act  was  substantially  a  copy;  and  in  these  acts, 
and  the  common-law  remedy  by  indictment, 
are  to  be  found  the  only  protection  of  the 
party  thus  forcibly  dispossessed.  They  pun- 
ish criminally  the  force,  and  in  some  cases 
make  restitution  of  the  possession.  People  v. 
Leonard,  11  Johns.  609;  PiBople,  Brinkerhoff, 
V.  Nelson,  13  Johns.  340;  but  so  far  as  the  civil 
remedy  is  concerned,  there  is  none  but  what  Is 
afforded  by  those  acts." 

The  same  rule  obtains  when  the  statutory 
remedy  for  forcible  ejection  from  land  is  the 
civil  action  of  forcible  entry  and  detainer,  the 
principle  in  both  cases  being  the  same.  Krevet 
v.  Meyer,  24  Mo.  107;  Fuhr  v.  Dean,  26  Mo. 
116,  69  Am.  Dec.  484;  4  Am.  Law  Rev.  429  et 
seg.,  and  cases  cited. 

In  the  case  we  have  under  consideration,  ap- 
pellee was  a  tenant  of  appellant.  The  term 
of  the  lease  had  expired.  The  former  could 
not  dispute  the  title  of  the  latter  to  auv  part 
of  the  demised  premises  without  surrendering 
possession.  Before  he  could  do  so,  he  must 
surrender  the  whole,  regardless  of  the  title  of 
his  landlord.  MiOer  v.  Tumey,  18  Ark.  385; 
Olemm  v.  Wilcox,  15  Ark.  102;  Bryan  v.  Win- 
bwrn,  43  Ark.  28;  Hershey  v.  Clark,  27  Ark. 
527;  Hughes  v.  Watt,  28  Ark.  153.  Yet  the 
lower  court  instructed  the  jury  that  if  they 
found  from  the  evidence  that  appellant 
"wantonly  and  maliciously,  in  utter  disre- 
gard of  the  rights  of  the"  appellee,  * 'forcibly 
put  him  out  of  the  possession  of  the  premises,^' 
then  they  might  find  for  the  appellee,  and  "as- 
sess his  damages  at  such  sum  as  will  be  a 
fiuishiment  to"  appellant,  "and  deter  others 
rom  like  actions;  and  in  fixing  the  amount" 
they  might  "consider  the  vexation  and  injury 
to  his  feelings,  and  his  inconvenience,  on  ac- 
count of  the  wrong  done."  This  was  an  im- 
proper instruction  In  this  action,  and  it  was 
prejudicial  to  appellant. 

The  jury  were  told  by  the  circuit  court  that 
"a  justice  of  the  peace  has  no  jurisdiction  to 
Issue  writs  of  possession  for  real  estate,  and, 
if  he  does  issue  such  writ,  it  is  void  and  with- 
out authority  of  law;"  and  in  this  connec- 
tion they  were  further  instructed  that,  if  they 
found  that  the  appellant  wantonly  and  mab- 
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ciously,  in  utter  disregard  of  his  rights,  for- 
cibly evicted  him,  then  they  might  award  him 
exemplary  damages.  Taking  these  and  all 
other  instructions  given,  as  a  whole,  we  see 
no  theory  upon  which  they  could  have  been 
based,  unless  it  be  there  was  evidence  to 
show  that  appellant  was  guilty  of  a  malicious 
prosecution.  Upon  that  theory  they  should 
not  have  beengiven. 

Hare  and  Wallace,  in  their  notes  to  Ameri- 
can Leading  Cases,  after  a  review  of  the 
cases  upon  what  is  necessary  to  sustain  an  ac- 
tion for  malicious  prosecution,  say:  "The 
gist  of  the  action  above  considered  is  the  put- 
ting of  legal  process  in  force,  regularly,  for 
the  mere  purpose  of  vexation,  annoyance,  or 
injury;  and  the  inconvenience  or  harm  re- 
sulting naturally  or  directly  from  the  suit  or 
prosecution,  is  the  legal  damage  upon  which 
it  is  founded."  Miinns  v.  Dupont,  1  Am.  Lead. 
Oas.  5th  ed.  279,  3  Wash.  C.  C.  31.  In  Sut- 
ton V.  Johnstone,  1  T.  R.  511,  Lords  Mans- 
field and  Loughborough  said:  "The  essential 
ground  of  this  action  is,  that  a  legal  prosecu- 
tion was  carried  on  without  a  probable  cause." 
That  being  true,  the  action  cannot  be  main- 
tained on  account  of  a  prosecution  or  suit, 
the  subject-matter  of  which  was  without  the 
jurisdiction  of  the  court  in  which  it  was  in- 
stituted and  continued.  In  that  case  all  proc- 
ess issued,  orders  made,  judgments  rendered, 
and  proceedings  had,  would  be  absolutely 
void;  and  the  action  of  the  parties  would  stand 
as  though  unaltered  by  any  judicial  act, 
process,  or  proceeding,  and  completely  de- 
vested of  judicial  authority,  and  the  parties 
would  be  liable  as  they  would  have  been  had 
they  acted  without  the  ^luthority,  real  or  pre- 
tended, of  any  officer  or  court.  We  are  aware  - 
that  some  courts  have  held  that  an  action  for 
a  malicious  prosecution  before  a  court  with- 
out jurisdiction  of  its  subject-matter  can  be 
maintained,  if  the  other  essentials  are  shown, 
but  we  think  the  better  opinion  is  that  it  can- 
not be  sustained.  Bix^  v.  Brundige,  2  Gray, 
129,  61  Am.  Dec.  448;  Whiting  v.  Johnson,  6 
Gray,  246;  Painter  v.  Ives,  4  iNeb.  122;  Brave- 
boy  V.  Ooekfleld,  2  Mull.  L.  270.  278;  Turpin  v. 
Bemy,  3  Blackf.  210,  216;  MarshaUr,  Betner, 
17  Ala.  882,  836;  Munns  v.  Dupont,  1  Am. 
Lead.  Gas.  5th  ed.  259;  1  Jaggard,  Torts,  605. 

Lemay  v.  WiUiams,  32  Ark.  166.  175,  was 
an  action  for  a  malicious  prosecution.  The 
malicious  prosecution  complained  of  was  an 
action  brought  bv  Lemay  against  Williams  be- 
fore a  justice  of  the  peace  to  recover  a  judg- 
ment on  a  note,  and  to  foreclose  a  mortgage 
executed  to  secure  the  note.  The  court  held 
that  the  action  on  the  note  was  within,  but 
the  foreclosure  of  the  mortgage  was  without, 
the  jurisdiction  of  the  instice  of  the  peace. 
Mr.  Justice  Walker,  in  delivering  the  opinion 
of  the  court,  said:  "If,  in  the  case  under 
consideration  Lemay  had  based  his  right  of 
action  solely  upon  his  claim  of  mortage  lien, 
and  not  also  upon  his  note  for  the  satisfaction 
of  a  debt  within  the  jurisdiction  of  the  jus- 
tice of  the  peace,  the  subject-matter  would 
clearly  have  been  one  over  which  a  justice 
woula  have  no  jurisdiction,  and  trespass,  not 
case,  would  be  the  appropriate  remedy." 

In  this  case  appellant  brought  an  action 
against  appellee,  before  a  justice  of  the  peace. 
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to  recover  the  Upp  place,  and  sued  out  a  writ 
of  po88e8fiioD  therein.  He  attempted  to  use 
the  writ  for  a  lawful  purpose,  but  the  justice 
of  the  peace  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  and  the  writ  was 
void.  He  therefore  stands  in  the  same  posi- 
tion he  would  have  occupied  had  he  taken 
possession  of  the  land  without  any  writ,  and 
is  liable  accordingly.  The  action  for  a  ma- 
licious prosecution  does  not  lie  against  him. 

In  giving  instructions  upon  the  ground  that 
there  was  evidence  to  sbow  that  appellant 
was  guilty  of  a  malicious  prosecution,  another 
error  was  committed.  The  instructions  failed 
to  inform  the  jury  that,  before  they  should 
return  a  verdict  against  appellant  on  the 
ground  that  he  was  guilty  of  a  malicious  prose- 
cution, they  must  find  that  he  prosecuted  the 
action  before  the  justice  of  the  peace  without 
probable  cause.  In  this  the  instructions  were 
fatally  defective.  Sexton  v.  Brock,  15  Ark.  346; 
Lemay  v.  WiUianu,  82  Ark.  166;  lavender  v. 
Hudgens,  82  Ark.  763;  Ohrisman  v.  Carney^ 
88  Ark.  316;  Foster  v.  PiUs,  68  Ark.  887. 


If  the  appellant  in  evicting  appellee  and 
removing  his  goods  from  the  demised  prem- 
ises, unnecessarily  committed  any  injury  to 
his  person  or  goodSj  the  latter  can  recover  of 
the  former,  in  this  action,  the  damages  occa- 
sioned thereby.  Unless  there  be  circumstan- 
ces of  aggravation  attending  the  commission 
of  the  injuries,  he  is-  only  entitled  to  actual 
damages. 

The  court  erred  in  admitting  the  evidence 
objected  to  by  appellant. 

Rewrsed  and  remanded  for  a  new  trial, 

Hagfhest.  J.,  concurs  in  the  judgment  of 
the  court,  and  also  in  the  opinion,  except  the- 
part  which  holds  that  the  action  for  malicious 
prosecttifon  will  not  lie  if  the  subject  matter 
of  the  prosecution  or  suit  was  not  within  the 
jurisdietion  of  the  court  in  which  the  prose- 
cution was  instituted  and  carried  on,  from, 
which*  he  dissents. 
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One  Ibrdbly  put  out  from  a  peaceable 
poneMion  lawtally  obtaine<lt  If  evicted 
by  one  who  had  the  title  and  the  riflrht  of 
possession,  cannot  maintain  forcible  entry  and 
detainer  under  Pub.  Stat.  chap.  176,  as  this  drives 
Buoh  action  only  to  **the  person  entitled  to  the 
premises,"  and  a  former  statute  which  extended 
the  riffht  to  a  person  forcibly  dispossessed  by  a 
person  entitled  to  possession  has  been  repealed. 

(Deoember  6, 18Q7.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Hampshire  County 
made  during  the  trial  of  summary  proceed- 
ings to  recover  possession  of  land  which  re- 
sulted in  a  verdict  in  defendant's  favor.  Over- 
ruled, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  L.  Green  and  J.  F.  Staple- 
ton*  Jr.  for  plaintiff: 

If  the  forcible  entry  or  detainer  be  found  by 
the  jury,  then,  beside  the  fine  on  the  offender, 
the  justices  shall  make  restitution  by  the  sher- 
iff of  the  possession,  without  inquiring  into 
the  merits  of  the  title;  for  the  force  is  the  only 
thing  to  be  tried,  punished,  and  remedied  by 
them. 

4  Bl.  Com.  p.  148;  Preiin-ey  v.  Presbrey,  18 
Allen.  281;  Hodgkins  v.  Ptice,  182  Mass.  198; 
Sampson  y,  Benry,  11  Pick.  879;  Lawton  v. 
Savage,  186  Mass.  Ill;  Pub.  Stat.  chap.  126, 
g  15;  Eildreth  v.  ConarU,  10  Met.  298. 


NOTB— See  Smith  v.  Detroit  Loan  ft  Bldfr.  Asso. 
(Mich.)  ante,  410.  and  footnote  thereto;  also  Vinson 
V.  Flynn  (Ark.)  ante^  416. 
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The  cases  which  seem  to  militate  againal; 
this  view  are  cases  brought  to  recover  dam- 
ages in  tort  for  breaking  and  entering,  or  foir 
assault,  etc. 

See  Barts  ▼.  Morse,  1!M  Mass.  226;  Winter 
V.  Stevens,  9  Allen,  526-,.  Stone  v.  Lahey,  183 
Mass.  426;  Lots  v.  EheeU,  121  Mass.  809,  2& 
Am.  Rep.  272;  Miner  ▼.  Stevens,  1  Cush.  482-,. 
Fifty  Associates  v.  Howland,  5  Cush.  218; 
Mugford  v.  Richardson,  6  Allen,  76,  88  Am. 
Dec.  617;  Morrill  v.  De  la  Oranja,  99  Mass. 
888;  Curtis  v.  Oalvinrl  Allen,  215;  Moore  v. 
Mason,  1  Allen,  406;  Meader  v.  Stone,  7  Met. 
147;  Lackey  v.  Bolbrook,  11  Met.  468. 

The  title  to  the  property  cannot  be  inquired 
into  for  any  purpose. 

Riverside  Co.  v,Townshend^  120111.  9;  Kep- 
ley  V.  Luke,  106  111.  895;  McOuirk  v.  Bvrry, 
93  ni.  118;  Smith  v.  Eaag,  46  111.  250;  McCart- 
ney V.  McMuUen,  88  111.  287;  Shoudy  v.  ScAaoT 
Directors,  82  111.  290. 

Title  cannot  be  shown  in  defendant  to  pre- 
vent a  restitution  of  the  premises. 

ResjmUica  v.  Shryber,  1  U.  S.  1  Dall.  68,  1 
L.  ed.  40;  Peyton  v.  Stith,  80  U.  'S.  5  Pet.  485, 
8  L.  ed.  200. 

Neither  the  title  nor  the  right  to  the  posses- 
sion is  at  issue,  nor  can  they  Be  put  in  issue  in 
such  an  action. 

Sheehy  v.  Flaherty,  8  Mont.  865;  Oiddings^ 
V.  76  Land  A  Water  Co.  88  Cal,  96. 

The  instructions  in  this  case  affirmed  the 
principle  that  the  strongest  shall  take  and  keep^ 
until  the  law  may  examine  the  title — a  rule 
which  Lawrence,  J.,  says  in  Reeder  v.  Purdy,^ 
41  III.  279,  **beflts  only  that  condition  of  so- 
ciety in  which  the  principle  is  recognized  that 

*'  *He  may  take  who  has  the  power, 
And  he  may  keep  who  can.'" 
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In  Massachusetts  the  court  has  held  that  the 
consequence  of  a  forcible  entry  or  detainer  is 
not  limited  to  a  criminal  action. 

Com.  V.  Shattuck,  4  Gush.  141.  See  Taylor, 
Land.  &  T.  §  717,  note;  Mitchell  v.  Davis, 
23  Cal.  381;  Peoj^  v.  Fields,  1  Lans.  240;  Neb. 
Comp.  Stat.  §  1019;  Myers  v.  Koenig,  5  Neb. 
419;  Orohousky  v.  Long,  20  Neb.  862;  111.  Rev. 
Stat.  chap.  57,  §§  1, 2;  Thompson  v.  Sornberger, 
59  111.  826;  McCartney  v.  McMuUen,  88  111.  287. 

Mr.  William  O.  Bassett  for  defendant. 

Barker,  J.,  dellyered  the  opinion  of  the 
court: 

The  plaintiff  bought  and  went  into  peaceable 
possession  of  land  subject  to  mortgage.  His 
estate  was  ended  by  a  foreclosure  sale,  under 
which  ^the  defendant  acquired  title  and  the 
right  to  possession,  which  he  could  have  re- 
covered by  a  summary  process  under  Pub. 
Stat.  chap.  175.  He  was  forbidden  by  Pub. 
Stat.  chap.  126,  g  15,  to  take  possession  by 
force.  Instead  of  resorting  to  the  statute  pnx^ 
ess,  he  employed  force  of  numbers  and  violence, 
and  by  an  actual  breach  of  the  peace  put  out 
the  plaintiff  and  his  family,  and  so  obtained 
possession  by  force.  The  plaintiff  thereupon 
brought  this  action,  under  Pub.  Stat.  chap. 
175,  and  hecontends  that  because  the  defendant 
ousted  him  by  force  his  own  possession  is  to 
be  restored.  At  the  trial  the  plaintiff  asked  rul- 
ings that  no  question  of  title  is  in  issue  in  the 
action;  that  the  issue  is  whether,  once  being  in 
rightful  possession,  he  was  forcibly  put  out; 
and  that,  if  so,  he  is  entitled  to  judgment, 
even  if  at  the  time  of  the  forcible  entry  the  de- 
fendant had  the  titl&and  right  of  entry,  and 
was  lawfully  entitled  to  possession.  The 
court  refused  these  rulings,  and  charged  the 
jury  that  if  the  mortgage  had  been  duly  fore- 
closed by  sale,  and  the  title  had  passed  to  the 
defendant,  he  had  a  right,  so  far  as  the  plain- 
tiff was  concerned,  to  eject  him  as  he  did,  and 
the  action  could  not  be  maintained.  The  de- 
fendant had  a  verdict,  which,  under  the  rul- 
ings, did  not  negative  the  force,  but  which 
shows  that  the  jury  found  the  title  and  right 
of  possession  in  the  defendant.  In  one  sense, 
the  ruling  that  the  defendant  had  the  right,  so 
far  as  the  plaintiff  was  concerned,  to  evict  him 
by  force,  was  wrong,  because  all  such  forcible 
entries  are  forbidden,  and  the  plaintiff  as  a 
citizen,  is  within  the  protection  of  the  standing 
laws.  But  if,  notwithstanding  this  unlawful 
use  of  force,  the  plaintiff  cannot  have  this 
process  against  one  who  is  entitled  to  posses- 
sion, his  exceptions  must  be  overruled.  The 
doctrine  that  possession  destroyed  by  force 
should  be  restored  because  of  the  force  had 
much  to  do  with  the  Roman  interdicts  unde 
vi  and  uti  possidetis  and  with  the  exeeptio  spolii 
or  remedium  spoliationis  of  the  canon  law. 
See  Inst.  lib.  4,  title  15;  God.  lib.  8,  titles  4, 
6;  Gratian,  Corp.  Jur.  Canon,  Dec.  Greg.  9, 
title  12;  De  Causa  Poss.  et  Prop.  Freidburg, 
pt.  2,  p.  275  et  seq.;  Godol.  650,  24,  25;  Sohm^s 
Inst  Roman  Law,  §  54. 

The  earliest  English  special  remedy  to  pro- 
tect possession  was  the  assize  of  novel  disseisin, 
which  dates  either  from  the  time  of  the  con- 
stitutions of  Clarendon,  in  1164,  or  of  the 
assizes  of  Northampton,  a  few  years  later,  and 
is  said  to  correspond  or  at  least  to  have  been 
89  L.  R.  A. 


suggested  by  the  possessory  remedies  of  the 
Roman  and  the  canon  law.  See  Gutenbrock'a 
Bracton  and  his  relation  to  Roman  Law,  chap. 
20;  Reeve,  Eng.  Law,  Finlason's  ed.  pp.  xiv., 
XV. ;  Maine,  Anc.  Law,  Am.  ed.  1870,  pp.  280- 
282;  Pol.  &  M.  Hist.  Eng.  Law,  pp.  91,  114, 
116;  Mackenzie,  Roman  Law,  pt.  5,  chap.  4; 
Muirhead,  Roman  Law,  p.  218.  Bracton, 
writing  in  the  first  half  of  the  thirteenth  cen- 
tury, says  that  in  the  judgment  of  novel  dis- 
seisin, •'  quod  ex  maleficio  oritur"  one  sues  for 
the  land,  **ipsam  rem"  and  for  a  penalty » 
"posnam"  **et  ibipana  triplex;"  one  for  *'spo- 
liationem  contra  paeem"  '*uii  infligenda  est 
pana  corporaUs;"  another  for  the  unjust  de- 
tention. *'ubi  infligenda  erit  pcma  pecuniaria;*' 
and  another  for  his  own  damages,  *'damna 
sua"  sustained  '* tempore  spoilationis,'^  and 
even  an  added  penalty;  that  the  principal  dis- 
seisor, when  convicted,  should  give  the  sheriff 
an  ox,  by  custom.  Bract,  f.  161,  b.  Before 
1620  there  were  many  English  statutes  and  de- 
cisions upon  .the  general  subject  of  forcible 
entry  and  detainer.  See  Stat.  2  Edw.  III. 
chap.  8,  prohibiting  force;  5  Rich.  II.  chap. 
7;  15  Rich.  IL  chap.  2;  4  Hen.  IV.  chap.  8; 
8  Hen.  VI.  chap.  9;  81  Eliz.  chap.  11;  21 
Jac.  I.  chap.  15;  Cromp.  76,  168;  Dalt.  chap. 
125;  Lamb,  188;  Com.  Dig.  title.  Forcible  Bfn- 
try,  4  Bl.  Com.  148.  The  state  of  the  early 
law  was  considered  in  the  decisions  of  this 
court  in  Com.  v.  Shattuck,  4  Cush.  141;  How- 
ard V.  Merriam,  5  Cush.  568;  Presbrey  v.  Pres- 
brey,  18  Allen,  281;  Hodgkins  v.  Price,  182 
Mass.  196.  It  would  seem  that  every  forcible 
entry  by  a  private  individual  was  unlawful, 
and  might  subject  him  to  punishment,  and 
that  in  addition,  in  most  cases,  the  person  forc- 
ibly put  out  of  possession  might  l^  put  back 
by  legal  proceedings,  without  regard  to  the 
question  of  the  true  title  or  right  of  possession. 
Ordinarily,  the  status  of  possession  before  the 
force  was  restored  by  the  interference  of  the 
public  power  acting  through  public  officers. 
Although  this  state  of  the  law  was  operative 
here  as  the  common  law  of  the  colonies,  there 
were  also  statute  provisions  concerning  the 
use  of  force,  and  forcible  entry  and  detainer, 
in  the  Pl^outh  and  Massachusetts  Bay  colo- 
nies and  m  the  province.  In  the  General  Laws 
and  Liberties  of  New  Plymouth  Colony,  re- 
vised and  published  by  order  of  the  general 
court  in  the  year  1671  (chap.  8,  g  18).  are  pro- 
visions against  forcible  entr^r  or  detainer  after 
judgment.  Plymouth  Colonial  Laws,  pp.  248, 
249.  A  substantially  similar  provision  is 
found  in  the  General  Laws  and  Liberties  of 
Massachusetts  Bay  Colony,  in  chapter  15,  en- 
titled '*An  Act  as  to  Judgment  Respecting 
Real  Estate."  See  Anc.  Laws  &  Charters, 
p.  54;  Colonial  Laws  (Rev.  1658)  p.  11.  In 
the  Province  Laws,  in  chapter  11  an  act  for 
the  punishing  of  criminal  offenders  (1692)  §  6. 
gives  power  to  justices  of  the  peace  to  stay  and 
arrest  breakers  of  the  peace,  and  to  "make  in- 
quiry of  forcible  entry  and  detainer,  and  cause 
the  same  to  be  removed. "  Anc.  Laws  &  Char- 
ters, pp.  289,  240.  In  1701  there  was  a  prov- 
ince act  directing  these  proceedings  against 
forcible  entry  and  detainer.  It  required  the 
justices  of  the  peace,  upon  complaint  of  any 
wrongful  and  forcible  entry  made  into  any 
lands,  tenements,  or  other  possessions,  or  of 
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any  wrongful  detainer  thereof  with  force  and 
strong  hand,  to  go  to  the  place,  taking  suffi- 
cient power  to  arrest  the  offenders,  and  pro- 
viding that  two  justices,  quorum  unus,  should 
inquire  by  the  oaths  of  the  people,  "as  well  of 
them  that  make  such  forcible  entry  into  lands, 
tenements,  or  other  possessions,  as  of  them 
that  hold  the  same  with  force,"  and  to  cause 
the  same  to  '*bereseised,  and  thereof  the  party 
to  be  again  put  into  possession,  who  in  such  sort 
was  put  out  or  holden  out."  The  inquiry  was 
to  be  made  by  a  jury  sworn  to  inquire  of  such 
forcible  entry  or  forcible  detainer.  The  jus- 
tices might  impose  a  fine  upon  the  offenders, 
or  bind  them  to  appear  at  the  next  general 
sessions,  with  a  proviso  that  the  act  should 
not  extend  to  persons  who  had  had  occupation 
or  been  in  quiet  possession  for  three  whole 
years,  their  estates  therein  not  ended  or  de- 
termined. Prov.  Laws,  chap.  72;  Anc.  Laws, 
&  Charters,  pp.  853-855. 

After  the  adoption  of  the  Constitution  of  1780 
there  was  a  new  '*Act  Directing  the  Proceed- 
ings against  Forcible  Entry  and  Detainer." 
Stat.  1784.  chap.  8.  This  statute  gave  to  two 
justices  of  the  peace,  quorum  unus,  authority 
to  inquire  by  a  jury  against  those  who  make 
unlawful  and  forcible  entry  into  lands  or  ten- 
ements, or  who,  having  a  lawful  and  peacea- 
ble entry,  unlawfully  and  by  force  hold  the 
same,  and  to  cause  the  party  complaining  to 
have  restitution.  Forms  are  prescribed  for 
the  proceedings,  which  were  in  the  name  of  the 
commonwealth,  upon  complaint  of  the  party 
aggrieved.  See  Com.  v.  Dudley,  10  Mass.  408; 
Qm.  y.  Bigelow,  Z  Pick,  81.  In  the  form  of 
verdict  is  a  recital  that  the  jury  do  find  that  the 
lands  or  tenements,  upon  a  day  stated,  were  "in 
the  lawful  and  rightful  possession  ot"  the  com- 
plainant,and  that  the  defendant  *'did  upon  the 
same  day  unlawfully  and  with  force  and  arms 
and  with  a  strong  hand  enter  forcibly  upon 
the  same  (or  being  lawfully  upon  the  same 
did  unlawfully  with  force  and  a  strong  hand) 
expel  and  drive  out"  the  complainant,  *'and 
that  he  doth  still  continue  wrongfully  to  de- 
tain the  possession  from  him,  .  .  .  where- 
fore the  said  A.  6.  ought  to  have  restitution 
thereof  without  delay."  Upon  the  return  of  a 
venlict  for  complainant,  the  justices  were  to 
enter  judgment  for  restitution,  and  award  a 
writ  of  restitution,  and  no  appeal  was  allowed, 
although  the  proceedings  might  be  removed  by 
certiorari  into  the  supreme  judicial  court,  and 
there  be  quashed  for  irregularity.  The  judg- 
ment was  not  a  bar  to  any  after  action  brouebt 
by  either  party,  and  there  was  also  a  proviso 
that  the  act  should  not  extend  to  any  person 
who  had  had  occupation  or  been  in  quiet  pos- 
session for  three  years,  and  whose  estate  was 
not  ended  or  determined.  Laws  &  Res.  Mass. 
1784-85,  pp.  19-24.  It  is  to  be  noticed  that 
this  statute  omitted  any  provision  for  the  pun- 
ishment of  those  found  to  have  entered  or  re- 
tained possession  by  force,  and  gave,  in  terms, 
jurisdiction  only  against  such  as  made  * 'un- 
lawful and  forcible  entry,"  or  * 'unlawfully 
and  by  force"  held  after  a  lawful  and  peacea- 
ble entry;  while  in  the  Province  statute  of  1701 
the  section  conferring  jurisdiction  gave  it 
upon  complaint  of  any  "wrongful  and  forcible 
entry"  or  any  "wrongful  detainer  .  .  . 
with  force  and  strong  hand;"  and  if  the  find- 
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ing  was  of  a  forcible  entry  or  forcible  holding, 
without  a  finding  that  it  was  wrongful,  resti- 
tution was  to  be  made. 

The  statutes  so  far  considered  dealt  with 
forcible  entry  and  forcible  detainer  only.  In 
the  year  1825,  a  summary  remedy  was  given 
by  Stat.  1825.  chap.  89,  entitled  "An  Act  Pro- 
viding Further  Remedies  for  Landlords  and 
Tenants,"  to  persons  having  the  right  of  pos- 
session of  houses  and  tenements.  Actions  un- 
der this  statute  were  in  the  name  of  the  party 
aggrieved.  The  defendant  was  not  allowed  to 
offer,  under  a  general  issue,  any  evidence  that 
might  bring  the  title  of  the  freehold  in  ques- 
tion, and,  if  he  pleaded  title  in  himself  or  a  third 
person,  he  was  required  to  recognize  to  enter 
the  action  in  the  higher  court,  and,  if  ^he  re- 
fused, judgment  went  against  him  as  upon 
a  refusal  to  answer.  But  the  proceedings 
plainly  allowed  the  title  to  the  freehold  to  be 
tried,  at  the  will  of  the  defendant,  and  there 
was  no  provision  that  the  judgment  should 
not  be  a  bar  in  future  actions.  Although  this 
statute  was  broader  than  its  title,  and  under  its 
terms  an  *' occupant"  who  had  entered  forcibly 
might  be  dispossessed  after  notice  to  quit,  it 
did  not  afford  a  remedy  against  an  occupant 
who  had  entered  forcibly,  but  who  had  the 
right  of  possession,  because  only  a  person  who 
h&d  the  right  of  possession  could  summon  him 
to  answer  or  could  sustain  the  complaint. 

These  statutes  of  1784  and  1825  were  in 
force  when  the  commissioners  appointed  un- 
der the  resolve  of  February  4,  1832,  to'  revise 
the  general  laws,  made  their  report  to  the  leg- 
islature, in  1884.  The  commissioners  placed  in 
chapter  104  of  their  report,  entitled '  Of  Forci- 
ble Entry  and  Detainer."  two  sets  of  provi- 
sions, one  concerning  forcible  entry  and  de- 
tainer, and  the  other  concerning  tenants  who 
hold  over  after  the  expiration  of  their  right. 
At  the  head  of  the  chapter  was  a  section 
declaring  that  no  person  shall  make  any 
entry  into  lands  or  tenements  except  where 
his  entry  is  allowed  by  law,  and  that  in 
such  cases  he  shall  not  enter  with  force  but 
in  a  peaceable  manner.  The  next  section 
provided  generally,  without  qualification, 
that  when  any  forcible  entry  should  be  made 
or  possession  should  be  held  by  force,  the 
person  forcibly  put  out  or  held  out  might 
be  restored  upon  complaint  to  two  justices, 
who  should  command  a  jury;  and  if  the  ver- 
dict showed  the  lawful  possession  of  the  com- 
plainant, and  a  forcible  entry  or  an  unlawful 
and  forcible  detainer  from  him,  who  was  law- 
fully entitled  to  possession,  there  should  be 
judgment  for  restitution.  The  provision  that 
the  judgment  should  not  be  a  bar  was  re- 
tained. After  the  provision  concerning  forci- 
ble entry  and  detainer  were  sections  providing 
for  the  summary  removal  of  lessees  holding 
without  right  after  the  termination  of  a  lease. 
In  their  notes  the  commissioners  say  that  the 
rule  embodied  in  §  1  is  fully  recognized 
as  part  of  our  common  law,  ana  plainly  im- 
plied from  the  provisions  of  Stat.  1784,  chap.  8, 
and  that  they  insert  it  as  it  is  in  the  Engli^ 
statutes  as  the  basis  of  all  the  provisions  on 
this  subject;  and  they  point  out  that  while 
the  provisions  for  the  removal  of  lessees  who 
hold  over  are  narrower  than  those  of  Stat. 
1825,  chap.  89«  the  cases  which  could  be  dealt 
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with  by  that  statute,  and  not  by  the  reported 
sections  concerning  landlords  and  tenants, 
could  be  dealt  with,  if  possession  were  ob- 
tained or  held  by  force,  under  the  sections 
concerning  forcible  entry  and  detainer;  and 
that,  if  the  party  who  had  acquired  the  pos- 
session did  not  retain  it  with  force,  the  injured 
party  would  find  a  sufficient  remedy  in  an  ac- 
tion of  trespass  or  a  writ  of  entry.  This  re- 
port was  made  on  December  31,  1884,  and  the 
Revised  Statutes  were  approved  November  4, 

1885,  to  take  effect  from  and  after  April  80, 

1886.  It  is  to  be  noticed  that  under  the  com- 
missioners draft,  the  summary  remedy  given 
by  Stat.  1825,  chap.  89,  to  whoever  has  the 
right  of  possession,  where  a  "tenant  or  occu- 
pant'' holds  without  right  and  after  notice  to 
quit,  could  not  be  availed  of  in  cases  of  forci- 
ble entry  or  detainer,  where  the  defendant  was 
not  a  tenant  holding  over.  In  April,  1885, 
before  the  enactment  of  the  Revised  Statutes, 
an  additional  statute  was  passed  declaring  that 
the  provisions  of  Stat.  1825.  chap.  89,  should 
be  ''construed  to  apply  to  all  cases  of  forcible 
entry  and  detainer,  and  all  cases  of  detainer 
of  any  lands  or  tenements  wherein  the  person 
or  persons  hold  the  same  without  right,  or  as 
mere  trespassers,"  thus  excluding  the  case 
where  the  person  guilty  pf  the  force  had  the 
right  of  possession,  and  "to  all  cases  where 
any  tenant  shall  make  default  in  the  payment 
of  rent  according  to  the  terms  of  any  written 
agreement  or  lease  between  the  parties,"  and 
that  in  all  such  cases  the  like  proceedings 
might  be  had  as  if  the  relation  of  landlord  and 
tenant  had  theretofore  existed  between  them. 
Stat.  1885,  chap.  114.  It  would  seem  that 
while  this  statute  extended  the  remedy  by  pro- 
ceedings under  Stati  1825,  chap  89,  to  those 
cases  of  forcible  entry  or  forcible  detainer 
where  the  person  who  was  guilty  of  the  force 
had  no  right  or  was  a  mere  trespasser,  it  did 
not  extend  them  to  those  cases  where  the 
owner  of  the  title,  or  one  who  had  the  right  of 
possession,  was  guilty  of  a  forcible  entry  or 
detainer.  For  some  reason,  and  perhaps 
wholly  or  partly  in  consequence  of  this  statute 
of  1885,  the  provisions  reported  by  the  com- 
missioners for  an  inquiry  by  a  jury  in  case  of 
forcible  entry  and  detainer  were  omitted  from 
chapter  104,  as  embodied  in  the  Revised  Stat- 
utes. The  declaration  that  no  person  shall 
enter  except  where  his  entry  is  allowed 
by  law,  and  not  with  force,  but  in  a  peaceable 
manner,  was  retained  as  the  first  section;  and 
the  second  section  provided  that  when  a  forci- 
ble entry  was  made,  or,  after  peaceable  entry, 
possession  was  unlawfully  held  by  force,  and 
also  when  a  lessee  or  any  person  holding  under 
a  lease  holds  possession  without  right  after  de- 
termination of  the  lease,  "the  person  entitled 
to  the  premises"  might  be  restored  to  the  pos- 
session thereof  in  a  peaceable  manner.  This 
language  seems  to  leave  without  remedy,  un- 
der the  statute,  the  case  where  one  not  legally 
entitled  to  possession  is  forcibly  put  out  by 
the  true  owner  or  by  one  entitled  to  possession ; 
for  in  such  case  the  party  forcibly  put  out  is 
not  a  "person  entitled  to  the  premises,"  and 
by  the  terms  of  the  statute  such  persons  only 
are  to  be  restored.  Prom  the  subsequent  sec- 
tions prescribing  the  manner  in  which  the  pro- 
ceedings should  be  conducted,  it  is  plain  that 
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the  title  to  the  freehold  mi^ht  be  brought 
in  question  in  all  cases,  and,  if  ^o,  the  cause 
was  to  be  transferred,  at  the  request  of  either 
party,  to  a  higher  court.  Rev.  Stat.  chap.  104, 
|§  9,  11.  Either  party  might  appeal  (Rev. 
Stat.  chap.  104,  §  8);  yet  the  judgment  was 
declared  by  the  statute  not  to  be  a  bar  to  any 
action  thereafter  to  be  brought  by  either  party 
to  recover  the  premises  in  question  or  to  re- 
cover damages  for  any  trespass  thereon  (Rev. 
Stat.  chap.  104,  ^  12). 

In  1849  it  was  held  by  this  court  in  Com,  ▼. 
Shatiuck,  4  Gush.  141,  that,  in  addition  to  the 
statute  remedy,  an  indictment  lies  at  common 
law  for  a  forcible  entry,  and  that  it  is  a  suffi- 
cient charge  of  the  offense  to  allege  the  entry 
to  have  been  made  unlawfully,  with  force  and 
arms  and  with  a  strong  hand.  The  provisions 
of  Rev.  Stat.  chap.  104,  §  1,  are  mentioned  in 
the  decision;  and  it  is  said  that,  if  the  case  re- 
quired it,  it  might  be  proper  to  consider 
whether  that  section  would  not  make  a  forci- 
ble entry  a  statute  offense,  and  punishable  un- 
der Rev.  Stat.  chap.  139,  §  1.  See  also  Com, 
V.  Ealey,  4  Allen,  818. 

The  attention  of  the  legislature  was  called 
to  the  condition  of  the  law  concerning  forci- 
ble entry  and  detainer,  in  January,  1851,  by 
the  report  of  Benjamin  R.  Custis,  Nathaniel 
J.  Lord,  and  Reuben  A.  Chapman,  commis- 
sioners appointed  to  revise  and  reform  the 
proceedings  in  the  courts  of  justice.  Speak- 
ing of  the  process  for  forcible  entry  they  say: 
"The  object  of  this  process  is  not  to  settle  ti- 
tle, but  only  the  right  of  present  possession ; 
and  not  even  this,  except  in  cases  where  the 
possession  has  been  disturbed,  or  an  entry  is 
prevented  by  force.  It  is  really  to  quell  force 
and  violence,  and  to  protect  the  public  peace, 
by  promptly  depriving  the  wrongdoer  of  the 
fruit  of  his  wrong.  This  is  very  different 
from  a  case  where  a  tenant  holds  over  after 
the  end  of  his  term,  and  requires  a  different 
remedy;  and  the  ancient  and  long-existing  law 
of  the  state  provided  one  adapted  to  the  case, 
but  differing  widely  from  landlord  and  tenant 
process.  The  former,  as  we  have  said,  did 
not  involve  title.  If  the  person  entering  or 
detaining  by  force  was  the  lawful  owner,  and 
the  complainant  had,  as  against  him,  no  mere 
right  whatever  to  the  property,  such  owner 
was  to  be  turned  out  of  the  possession  which 
he  had  unlawfully  gained  by  force."  Criti- 
cising the  provisions  of  Rev.  Stat.  chap.  104, 
the  report  says  further:  "If  it  was  meant  that 
the  title  can  and  may  be  put  in  issue  in  a  proc- 
ess for  forcible  entry,  it  is  plain  it  ceases  to  be 
of  any  value  when  the  party  who  entered  with 
force  had  title,  and  the  process  becomes  a 
clumsy  writ  of  entry,  which  tries  the  title 
without  settling  it.  We  have  concluded,  there- 
fore, to  recommend  the  restoration  of  the  law 
substantially  as  it  existed  from  ancient  times." 
Life  and  Writings  of  B.  R.  Curtis,  vol.  11, 
pp.  162,  164;  Mass.  Leg.  Doc.  1851,  House 
No.  17.  This  recommendation  was  adopted 
by  the  legislature,  and  the  sections  drafted  by 
the  commissioners  for  the  purpose  were 
enacted  in  the  original  practice  act  (Stat.  1851, 
chap.  238,  §§  76-95),  which  repealed  so  much 
of  Rev.  Stat.  chap.  104,  as  related  to  forcible 
entry  and  detainer,  and  substituted  a  process 
in  the  name  of  the  commonwealth  by  inquisi- 
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lion  by  a  trial  justice  and  a  jury  upon  com- 
plaint by  tl\e  party  aggrieved.  This  statute 
was  in  effect  from  August  81,  1851,  to  August 
7,  1852.  It  is  plain  that  under  it  a  person  in 
possession  without  right,  if  forcibly  dispos- 
sessed by  the  true  owner,  or  by  a  person  entitled 
to  possession,  could  be  restored  to  the  posses- 
sion from  which  he  had  been  ousted  by  force. 
But  Stat.  1852,  chap.  812,  which  took  effect 
August  7, 1832.  repealed  Stat.  1851,  chap.  238; 
ancT  as  there  was  then  no  permanent  statute 
declaring  that  the  repeal  of  an  act  should  not 
revive  statutes  in  force  before  the  act  repealed 
took  effect,  the  repealed  provisions  of  Rev. 
Stat.  chap.  104,  were  thus  revived,  and  again 
governed  proceedings  for  forcible  entry  and 
detainer.  See  Sut.  1869,  chap.  410,  cl.  1; 
Pub.  Stat.  chap.  8,  §  8.  cl.  1. 

This  sudden  return  to  the  system  under 
which  the  writ  was  in  the  name  of  the  party, 
and  not  of  the  commonwealth,  which  gave 
the  process  only  to  a  "person  entitled  to  the 
premises,"  which  required  him  to  prove  that 
he  was  entitled  to  this  possession,  and  which 
said  that  the  defendant  should  have  judgment 
if  the  plaintiff  failed  to  prove  his  right  to  the 
possession,  has  the  greater  significance  because 
of  the  clear  and  forcible  explanation  of  the 
old  law,  and  of  the  defects  of  that  substituted 
for  it,  given  in  the  report  of  the  eminent  law- 
yers who  prepared  the  report  of  1851,  and  at 
whose  recommendation  the  system  by  which 
the  effect  of  the  force  was  removed,  without 
regard  to  the  right  of  possession,  was  restored 
by  one  legislature  only  to  be  discarded  by  its 
successor. 

The  provisions  of  Rev.  Stat.  chap.  104.  as 
restored  by  the  repeal  of  Stat.  1851,  chap.  288, 
with  those  of  some  additional  acts  not  now 
material,  were  re  enacted  in  Gen.  Stat.  chap. 
187,  retaining  in  §  2  the  words,  *'The  person 
entitled  to  the  premises  may  be  restored  to  the 
possession;"  and  in  §  5  the  words,  *'Tbo  per- 
son entitled  to  the  possession  of  the  premises 
may  take  ...  a  writ;"  and  in  §  7  the 
provision  that  if  it  appears  "that  the  plain- 
tiff is  entitled  to  the  possession  of  the  prem- 
ises," used  in  the  corresponding  provision  of 
Rev.  Stat.  chap.  104,  as  also  the  provision  that 
if  the  plaintiff  becomes  nonsuit,  "or  fails  to 
prove  his  right  to  the  possession,"  the  defend- 
ant shall  have  judgment.  At  the  same  time 
the  summary  process  was  extended  to  cases 
where  the  lessee's  estate  is  determined  by  the 
landlord's  entry  for  breach  of  condition,  by 
the  introduction  by  the  legislature  of  the  words 
•*or  otherwise"  into  Gen.  Stat.  chap.  187,  g  2,  in 
consequence  of  the  decision  in  the  case  oi  Fifty 
Associates  v.  Rowland,  11  Met.  99.  By  Stat. 
1879,  chap.  287,  it  was  provided  that  when  a 
mortgage  of  real  estate  is  foreclosed  by  sale 
under  a  power,  and  a  person  having  a  valid 
title  to  the  estate  is  kept  out  of  possession  by 
any  person  without  right,  he  may  recover  such 
possession  in  the  manner  provided  by  Gen. 
Stat.  chap.  187.  The  statutes  were  again  re- 
vised and  embodied  in  the  Public  Statutes, 
approved  November  19.  1881,  to  take  effect 
from  January  81,  1882.  The  provision  for- 
bidding forcible  entries  is  now  contained 
in  Pub.  Stat.  chap.  126,  §  15,  and  the  others 
are  substantially  re  enacted  in  Pub.  Stat.chap. 
175.  except  that  Gen.  Stat.  chap.  187,  g  8,  is 
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now  Pub.  Stat.  chap.  121,  §  11,  in  part,  and 
Gen.  Stat^  chap.  187,  §  6,is  merged  into  Pub. 
Stat.  chap.  161,  §  27.  The  language  of  Pub. 
Stat.  chap.  175,  ^  1,  is  that  "the  person  enti- 
tled to  the  premises  may  recover  possession 
thereof;"  of  §  5  that  if  it  appears  "that  the 
plaintiff  is  entitled  to  the  possession  of  the 
premises,  he  shall  have  judgment  and  execu- 
tion for  the  possession  and  for  his  costs;"  and 
of  g  2  that  "such  person  may  take  ...  a 
writ"— that  is  to  say,  "the  person  entitled  to 
the  premises,"— as  stated  in  the  preceding  sec- 
tion. The  provision  that  if  the  plaintiff  be- 
comes nonsuit,  "or  fails  to  prove  his  right  to 
the  possession,"  the  defendant  shall  have  judg- 
ment, is  retained.     Pub.  Stat.  chap.  175,  §  o. 

From  all  this  it  appears  that  both  the 
course  of  legislation  and  the  language  of  the 
present  statutes  show  that  the  process  can- 
not be  maintained  by  one  who  has  been  forci- 
bly put  out  from  a  peaceable  possession  law- 
fully obtained,  if  he  was  so  evicted  by  one 
who  had  the  title  and  the  right  of  possession. 
But,  in  arriving  at  the  true  construction  of  a 
statute,  we  must  consider,  not  only  the  course 
of  legislation  and  the  language  used,  but  the 
decisions  of  the  court  in  causes  which  have  re- 
quired a  construction  of  the  statute.  A  con- 
struction so  given  by  the  court  remains  the 
authoritative  exposition  of  the  statute,  until 
reversed  by  the  court  or  abrogated  by  some 
action  of  the  legislature. 

It  is  contended  by  the  plaintiff  that  the  de- 
cision in  Hodgkim  v.  Pries,  182  Mass.  196,  has 
given  a  construction  to  the  statutes  under 
which  he  can  maintain  this  action.  That  case 
was  begun  in  1878,  under  Gen.  Stat.  chap.  187, 
and  was  decided  in  1882.  As  has  been  seen, 
there  is  no  substantial  difference  affecting  the 
present  question  between  the  statute  now  in 
force  and  that  under  which  Hodgkins  v.  Priee 
was  brought.  In  that  case  the  plaintiff  had  an 
assignment  to  himself  of  a  lease  of  certain  land 
of  which  he  never  had  been  in  possession,  and 
upon  which  were  tenements  occupied  by  per- 
sons who  held  under  another  title.  He  entered 
by  force  and  gained  a  temporary  foothold  and 
was  in  turn  at  once  put  out  by  force  by  those 
whose  possession  he  had  forcibly  interrupted. 
Thereupon  he  brought  the  statute  process, 
asserting  a  right  of  possession  under  his  lease, 
and  relying  upon  that,  and  the  forcible  entry 
which  put  him  out  of  the  tenements  when  he 
had  himself  got  a  temporary  possession  by 
force.  His  entry  was  in  the  morning  before 
business  hours,  and  he  wab  promptly  put  out 
by  the  occupants  as  they  arrived  at  the  accus 
tomed  time.  He  was  not  allowed  to  maintain 
the  action,  and  the  decision  holds  that  such  a 
temporary  possession,  obtained  by  a  violation 
of  the  statute  forbidding  forcible  entries,  is 
not  to  be  restored  by  the  statute  process,  even 
though  the  person  who  hassoobUined  posses- 
sion had  the  actual  right  of  possession  when 
he  entered  by  force,  and  that  the  rights  of  such 
a  plaintiff  "must  be  determined  by  the  right- 
fulness of  that  possession  from  which  he  was 
ousted."  The  case  was  one  of  the  class  in 
which  Bracton  says  that  the  first  and  principal 
remedy  is  that  he  who  has  been  disseised  may 
eject  the  spoiler  by  his  own  strength.  If  he  can, 
or  by  force  called  in  or  recalled,  while  yet  no 
interval  has  elapsed,  the  disseisin  and  wrong 
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l>eiD^  flagrant.  Bracton,  De  Ass.  Nov.  Diss, 
•chap.  5,  162,  5.  That  is  to  say,  the  attempted 
forcible  entry  and  the  recapture  are  but  one 
transaction,  and  the -recapture  is  not  a  forcible 
•entry,  but  is  a  successful  and  proper  resistance 
of  a  forcible  entry;  and  so  the  wrongdoer  who 
began  the  force  cannot  be  heard  to  say  that  a 
forcible  entry  has  been  committed  against  him- 
self, for  all  that  has  been  done  against  him  is 
to  resist  successfully  his  own  wrongful  act. 
iBracton  says  that  forthwith  to  repel  force  by 
force  is  to  do  so  as  soon  as  the  force  is  known, 
and  before  the  party  aggrieved  has  resorted  to 
•43ome  other  remedy;  and  that  he  can  expel  him 
immediately  and  on  the  same  day,  if  he  can, 
'«nd,  if  he  cannot  expel  him  on  that  day,  he 
•may  on  the  morrow,  or  on  the  third  or  fourth 
•dav,  rallying  his  strength,  collecting  arms,  and 
-calling  to  his  aid  his  friends.  Bracton,  f.  168. 
Nor  can  the  true  owner  after  being  so  entered 
by  force,  have  an  assise  **quia  ctssiaam  demurit 
^t  gratiam  juris,  et  quia  frustra  Ugis  auxUium 
inwcat  qui  m  legem  committit."  Bracton  f. 
163,  b.  The  same  result  reached  in  Hodgkins 
•V.  Price,  would  follow,  whether,  as  intimated 
in  the  opinion,  our  process  for  forcible  entry  is 
**8imply  a  quieting  process,"  by  which  any 
party  in  possession  of  an  estate  shall  not  be 
dispossessed  by  force,  but  his  possession  shall 
be  preserved  to  him,  or  whether  it  is  a  more  re- 
stricted remedy,  to  be  given  only  where  the 
•party  who  invokes  it  shows,  not  only  that  he 
has  been  put  out  by  force,  but  that  he  is  also 
entitled  tu  possession.  Under  either  construc- 
tion, the  plaintiff  in  Hodgkine  v.  Price  could 
not  have  the  statute  process.  As  against  him, 
the  facts  did  not  constitute  a  forcible  entry, 
t)ut  merely  a  resistance  and  neutralization  of 
his  own  attempted  force.  No  discussion  or  de- 
termination of  the  general  scope  and  effect  of 
the  statute  was  necessary  to  the  decision,  and 
therefore  the  observations  in  the  opinion  which 
seem  to  indicate  that  our  statute  remedy  for 
^forcible  entry  and  detainer  is  open  to  any  per- 


son who  has  been  forcibly  put  out,  without 
regard  to  title  or  right  of  possession,  do  not 
constitute  an  authoritative  construction  of  the 
statute.  The  opinion,  while  reviewing  in  part 
the  course  of  legislation,  makes  no  mention  of 
the  facts  that  the  portion  of  Stat.  1851,  chap. 
238,  which  substituted  for  the  forcible  entry 
and  detainer  provisions  of  Rev.  Stat.  chap.  104, 
another  system,  in  which,  without  regard  to 
the  state  of  the  title  or  to  the  right  of  posses- 
sion, a  remedy  was  clearly  given  to  restore  any 
one  put  out  by  force,  was  quickly  repealed  by 
Stat.  1852,  chap.  812,  and  that  the  former  sys- 
tem, substantially  identical  with  the  present 
one,  and  giving  the  remedy  only  to  those  enti- 
tled to  the  premises,  was  permanently  restored. 
Upon  the  whole,  we  think  that  the  better  view 
is  that  the  legislature,  after  making  a  fresh 
trial  of  the  ancient  system  under  which  a  pos- 
session ended  by  force  might  be  restored  with- 
out regard  to  title  or  right  of  possession  thought 
it  better  to  provide  that  those  only  who  had  a 
right  of  possession  should  be  put  in  by  the 
courts,  and  to  leave  to  the  criminal  law  the 
acts  of  one  who,  being  entitled  to  possession, 
takes  it  by  prohibited  force. 

In  the  present  case,  the  party  guilty  of  the 
force  asks  no  aid  of  the  court,  and  we  are  not 
now  concerned  with  his  punishment,  although 
from  the  time  of  the  English  settlement  the 
use  of  force  here  by  private  individuals  to  ob- 
tain possession,  even  though  they  have  title 
and  right  of  possession,  has  been  forbidden  'by 
the  common  or  the  statute  law.  We  are  of 
opinion  that,  by  the  true  construction  of  Pub. 
Stat.  chap.  175,  the  process  is  not  given  to  one 
who  is  not  entitled  to  the  possession  of  the  de- 
manded premises  as  against  the  defendant -.and 
that,  if  the  present  plaintiff  was  not  entitled  to 
possession  as  against  the  defendant  when  the 
latter  put  him  out  by  force,  the  plaintiff  can- 
not have  the  statute  process. 

Exceptions  overruled. 
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CLEVELAND   NATIONAL  BANK 

SAME. 

(97  Tenn.  468.) 

1.   A  deed  to  a  fietltioiui  grantee  con- 
otiUe. 


8.  A  tnist  deed  executed  in  a  fictitious 
name  by  the  real  owner  of  the  property, 
wboee  own  Christian  name  was  used  as  the  name 
of  a  fictitious  person,  who  had  previously  made  a 
void  deed  of  the  property,  ustnir  the  same  name 
as  tbat  of  the  grantee,  is  binding  on  tbe  maker, 
when  he  intended  it  to  take  efTect  as  security  for 
bonds  issued  therewith  and  transferred  by  him  as 
security  for  his  own  debt. 

8.  The  admission  of  a  note  in  OTidenee 
without  proof  of  its  ezecntion«  when  it 
was  admitted  by  the  maker,  w)\o  was  a  defend- 
ant, cannot  be  oomplafned  of  on  appeal  by 


NoTB.— t7«e  of  JlctUioua  name  as  affecting  validity 
of  instrumenL 

L  Of  contractors^  grantors^  and  mortgagors, 
n.  Of  grantees^  patentees^  mortgagees^  and  trans- 
ferees, 
.III.  0^  makers  and  drawers  of  negotiable  paper, 
IV,  Of  payees. 

a.  In  promissory  notes, 

b.  In  bills  of  exchange^  checks^  and  drafts, 

I.  Of  contractors,,  grantors^  and  mortgagors. 
A  contract  or  obllffation  may  be  entered  into  by 
:a  person  by  any  name  he  may  choose  to  assume;  the 
39  L.  R  A. 


law  looks  only  to  tbe  identity  of  the  individual,  and 
when  that  is  clearly  established  the  act  will  be  bind- 
ina:  upon  him.    Re  Snook,  2  Mill,  666,  dictum. 

One  who  contracts  with  another  under  a  name  he 
represents  to  be  his  name  is  estopped  from  denying 
or  repudlatinflr  the  same  for  the  purpose  of  telle v> 
iupr  himself  from  the  obligations  of  the  contract, 
and  cannot  avoid  liability  thereon  where  his  iden- 
tity Is  in  question,  by  claiming  that  tbe  name  held 
out  to  be  his  name  was  not  the  name  by  which  be 
was  best  known  to  the  world.  Preiss  v.  Le  Poide- 
vin.  19  Abb.  N.  C.  128. 

And  a  conveyanoe  by  tbe  true  owner  of  property 
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another  party  as  to  whom  the  evldenee  was  im- 
material. 

(October  19, 1866.) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  affirming 
a  decree  of  the  Chancery  Court  for  Hamilton 
County  dismissing  complainants'  attachment 
suit  against  property  of  the  defendant  Robert- 
son and  directing  foreclosure  of  the  trust  deed 
under  a  cross  bill     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewrs,  Cooke*  Swuney,  ft  Cooke*  for 
appellants: 

Whether  or  not  C.  Phillips  was  Robertson's 
uncle,  or  a  merely  fictitious  person,  is  imma- 
terial. 

Where  the  signature  is  a  forgery  no  title 
passes,  and  notice  of  the  forgery  is  not  neces- 
sary to  make  the  deed  a  nullity. 

1  Devlin,  Deeds,  §  240:  Cole  v.  Zaot,  44  Ga. 
579. 

If  an  instrument  which  purports  to  convey 


a  le^l  estate  or  interest  be  a  f  orj^^ed  instrument 
no  title  can  be  acquired  under  it. 

Kerr,  Fraud  &  Mistake,  816;  Herman,  Estop- 
pel. §  1006:  Whart.  Am.  Crim.  L.  ed.  1846, 
386;  2  Bishop,  Crim.  L.  ed.  1868,  §§  510,  514; 
2  Russell,  Crimes,  ed.  1850,  831. 

The  insistence  by  the  Cleveland  National 
Bank  that  a  conveyance  by  a  person  under  an 
assumed  name  passes  the  title  is  only  supported 
by  the  authorities  where  the  question  is  be- 
tween the  parties  to  the  conveyance  and  in  the 
absence  of  any  fraud. 

WiUon  V.  WhiU,  84  Cal.  289;  Damd  v.  WU- 
liamsburgh  City  K  Ins.  Co.  88  N.  Y.  270,  88- 
Am.  Rep.  418. 

It  is  immaterial  that  the  person  whose  name 
is  claimed  to  have  been  forged  is  a  fictitious  in- 
stead of  a  real  person,  the  offense  being  com- 
pleted if  the  instrument  has  the  appearance  of 
validity  on  its  face. 

People  V.  Munroe  (Cal.)  24  L.  R.  A.  46,  noU^ 
citing  SlaU  v.  Hdfin,  88  La.  Ann.  169;  Siate  v. 
Oitens,  5  Ala.  747;  Thompson  v.  State,  49  Alai 


is  ffood  between  grantor  and  grantee,  and  will 
transfer  the  title  whatever  name  he  may  have 
adopted  therein.  Fallon  v.  Keboe,  38  Gal.  44,  90 
Am.  Deo.  847^  Wilson  v.  White,  84  Oal.  839;  Wake- 
field V.  Brown,  88  Minn.  361. 

Thus,  a  conveyance  by  a  man  by  the  name  of 
Jeremiah  Fallon,  made  in  the  name  of  Darby 
O^Fallon,  which  was  only  a  nickname  by  which  be 
was  irenerally  or  often  called  and  known,  which 
was  duly  recorded  as  required  by  law  and  all  the 
conditions  duly  performed  as  demanded  by  statute, 
conveys  good  title  to  the  grantee  as  airainst  another 
grantee  to  whom  he  subsequently  conveyed  the 
property  under  his  right  name.  Fallon  v.  Keboe, 
38  Gal.  44, 09  Am.  Dec.  347. 

So,  a  deed  made  by  a  person  under  a  fictitious 
name,  intending  that  it  should  be  effectual  to  vest 
title  in  the  grantee,  will  do  so  though  he  had  pre- 
viously in  his  right  name  made  a  conveyance  of  the 
property,  inserting  therein  as  grantee  the  fictitious 
name,  which  he  subsequently  used  in  conveying  it. 
David  V.  Wliliamsburgh  Gity  F.  Ins.  Go.  88  N.  Y. 
266,  88  Am.  Bep.  418L 

This  rule  was  applied  to  a  trust  deed  in  the  prin- 
uipal  case. 

And  one  who  executes  a  deed  using  the  name  of 
another  who  owned  the  property  conveyed,  which 
deed  contained  a  covenant  of  warranty,  may  be  held 
liable  thereon,  not  as  a  breach  of  the  covenant 
upon  the  ground  that  he  was  the  agent  of  the 
owner,  but  on  the  ground  that  the  covenant  was 
his  own,  made  under  a  name  assumed  by  him  for 
that  purpose.  Preiss  v.  Le  Poidevin,  19  Abb.  N.  G. 
128. 

So,  a  chattel  mortgage  made  by  a  person  under 
an  assumed  name  would  be  valid  as  between  mort- 
gagor and  mortgagee  for  the.  reason  that  themort- 
gagor  would  be  estopped  from  saying  that  a  name 
assumed  for  a  fraudulent  purpose  was  not  bis  true 
name.    Mackey  v.-  Gole,  79  Wis.  4S6. 

And  it  has  been  held  tbat  one  who  sells  personal 
property  to  a  person  who  takes  it  under  a  fictitious 
name,  and  gives  a  chattel  mortgage  thereon  for  a 
part  of  the  purchase  price  under  such  fictitious 
name,  without  knowledge  that  the  name  was  fic- 
titious, and  records  the  mortgage  in  the  proper 
county,  takes  title  thereunder,  and  can  recover  the 
property  from  another  person  to  whom  the  mort- 
gagor afterwards  sells  it  under  his  true  name. 
Alexander  Bros.  v.  Graves,  25  Neb.  458. 

In  Mackey  v.  Gole,  79  Wis.  426,  however,  the  court 
refused  to  follow  Alexander  Bros.  v.  Graves,  25 
Neb.  465,  supra. 

And  the  rule  was  laid  down  In  that  case  that  the 
89L.R.A. 


filing  of  a  chattel  mortgage  given  by  a  person  un- 
der an  assume<^  name  does  not  impute  notice  to^ 
and  viU  not  affect,  the  title  of  a  subsequent  pur- 
chaser of  the  property  from  the  mortgagor  in  bis 
proper  name,  where  he  had  possession  and  was  the- 
apparent  owner. 

And  it  was  held  that  the  rule  that  a  chattel  mort- 
gage vests  the  title  of  the  property  mortgaged  con- 
ditionally in  the  mortgagee,  and  that  where  the- 
mortgaged  property  is  retained  by  the  mortgagor 
the  statute  makes  the  filing  of  the  mortgage  in  the 
proper  office  equivalent  to  an  actual  change  of 
possession,  does  not  apply  to  a  mortgage  execute<^ 
under  an  assumed  and  fictitious  name  so  far  as 
third  persons  are  concerned.  Mackey  v.  Gole,  79^ 
Wis.  428. 

n.  Of  granleesy  patentees^  mortgaoees.  and  trans*' 
ferees. 

The  rule  of  the  principal  case  that  a  convcyance- 
to  a  fictitious  grantee  is  a  mere  nullity,  and  doe» 
not  transfer  title,  seems  to  be  unquestioned,  and  is 
also  laid  down  in  terms  in  Wilson  v.  White,  84  GaL 
239;  Barr  v.  Schroeder,  32  Gal.  609;  and  David  v. 
Williamsburgh  aty  F.  Ins.  Go.  88  N.  T.  265, 88  Am* 
Rep.  418. 

As  there  is  no  such  person  to  take  title,  title  will 
remain  in  the  grantor.  David  v.  Williamsburgh 
City  F.  Ins.  Go.  83  N.  Y.  285, 38  Am.  Bep.  418. 

And  such  a  deed  cannot  be  confirmed  by  a  subse- 
quent deed  given  by  an  attorney  in  fact  for  that 
purpose.    Barr  v.  Schroeder,  32  Gal.  609. 

And  a  deed  made  by  an  agent  for  another  to- 
whom  he  bad  procured  a  conveyance  of  the  prop- 
erty in  question  under  a  wrong  name  made  to  a 
third  person,  in  the  name  used  in  the  deed  to  his- 
principal,  transfers  no  title  to  the  third  penon 
whether  he  acted  in  ignorance  of  the  law  or  in 
good  or  in  bad  faith.  Staak  v.  Sigelkow,  12  Wis. 
236. 

So,  a  conveyance  to  a  supposed  corporation 
which  never  bad  any  existence  under  color  of  au- 
thority by  tbe  name  used  by  it  does  not  devest 
the  grantor  of  his  title.  Harriman  v.  Southam,  1(( 
Ind.  190;  Doutbitt  v.  Stinson.  63  Mo.  268. 

And  the  grantor  in  a  deed  to  a  supposed  corpora- 
tion having  no  actual  existence  under  C9lor  of  au- 
thority is  not  estopped  to  deny  its  existence  as  the 
doctrine  of  estoppel  applies  only  to  cases  in  which 
there  is  an  existing  statute  known  to  the  courts 
authorizing  such  corporation.  Harriman  v» 
Soutbam,  16  Ind.  190. 

But  if  the  grantee  is  a  person  in  extetence  and 
identified,  and  delivery  is  made,  it  makes  no  differ^ 
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16;  Com.  ▼.  Chandler,  Thacher,  Crim.  Cas.  187; 
Grant  dt  Hopper's  Caees,  3  N.  Y.  City  Hall 
Bee.  142;  United  States  v.  Mitchell,  Baldw.  866; 
:^ing  V.  Sheppard,  1  Leach.  C.  L.  226;  Gotobed^s 
Case,  6  N.  Y.  City  Hall  Rec.  25. 

Before  any  person  can  execute  a  contract 
UD^er  an  assumed  name  he  must  do  so  in  the 
absence  of  fraud. 

16  Am.  &Ed^.  Enc.  Law,  p.  118. 

A  man  can  have  but  one  Christian  name- 
that  is  his  first  name — and  one  surname.  The 
use  of  any  middle  name  is  mere  surplusage 
and  a  description  of  the  man. 

Braiton  v.  Seymour,  4  Watts,  829;  Isaa^  v. 
Wiley,  12  Vt.  674;  Hart  v.  Lindsey,  17  N. 
H.  285,  43  Am.  Dec.  597;  AUen  v.  Taylor,  26 
Vt.  599;  Bleteh  v.  Johnson,  40  111.  116;  Thomp- 
son V.  Lee,  21  111.  242. 

The  omission  or  insertion  of  the  middle 
name,  or  of  the  initial  letter  of  that  name,  in  a 
deed  is  immaterial. 

Games  v.  StiUs,  Dunn,  89  U.  8.  14  Pet.  827, 
10  L.  ed.  478;  Fink  v.  Manhattan  R,  Co,  15 
Daly,  479;  Erskine  v.  Datis,  25  111.  255. 


A  man's  name  may  be  forged  by  a  signa- 
ture which  leaves  out  the  middle  name. 

Laflin  df  R.  Powder  Co.  v.  Steytler,  146  Pa. 
484.  14  L.  R.  A.  690. 

Mr,  J.  B.  Frasier  also  for  appellants. 

Messrs.  P.  B.  Maylleld  i  Son  and 
Eller  Sb  Millig^aiiy  for  appellees: 

The  persons  who  took  the  bonds  as  collateral 
took  them  on  the  security  of  the  real  estate 
alone.  None  of  them  knew  anything  about 
C.  Phillips  nor  whether  there  was  such  a  per- 
son in  existence.  In  fact  there  was  no  such 
person  though  Wiehl  has  succeeded  in  finding 
a  man  named  C.  B.  Philips. 

Consequently  the  holders  of  the  bonds  still 
have  all  the  security  they  bargained  for,  and 
defendant  Robertson  is  not  resisting  the  en- 
forcement of  the  deed  of  trust  nor  the  personal 
judgment  over  against  him  on  the  notes.  He 
simply  wished  the  security  to  be  shared  by  the 
holders  in  proportion  to  the  bonds  held  by 
them  as  provided  in  the  deed  of  trust. 

There  is  no  reason  why  one  beneficiary 
under  the  trust  should  be  allowed  to  absorb 


ence  by  what  name  he  is  called.  Wilson  v.  White, 
84Cai.839. 

And  one  who  accepts  a  deed,  and  places  It  on 
record  knowin^r  that  his  name  as  arrantee  was  er- 
roneously written  in  it,  is  deemed  to  have  adopted 
that  name  for  the  purpose  of  acquirlnsr  and  hold- 
ing the  title  to  the  land  conveyed,  and  be  has  no 
reason  to  complain  that  he  is  so  desiffnated  in  leiral 
proceeding  caliinir  in  question  the  validity  of  the 
title  so  acquired  and  held.  Blinn  v.  Chessman,  40 
Minn.  140. 

And  a  deed  made  in  the  name  of  Lewis  Staak  as 
frrantee  passes  title  to  Arnold  Staak  where  he  fur- 
nished the  purchase  money  and  was  the  intended 
flrrantee,  whether  the  name  used  was  by  mistake  or 
by  deslRn,  the  disagreement  or  mistake  in  name  be- 
ing a  latent  ambiguity  which  is  susceptible  of  ex- 
planation by  parol.  Staak  v.  Sigelkow,  12  Wis. 
234. 

So,  patents  for  public  lands  issued  to  fictitious 
persons  are  invalid,  there  being  in  fact  no  grantees 
capable  of  taking  title.  United  States  v.  Soutbem 
Ck>lorado  Ctoal  &  T.  Co.  18  Fed.  Rep.  273. 

But  while  a  patent  Issued  to  a  person  not  in  exist- 
ence is  void,  if  the  patentee  used  a  name  dlfTerent 
from  his  own  to  designate  himself  where  he  bought 
propeuty,  and  made  the  entry  m  tbat  name  for  him. 
self,  merely  using  It  as  he  would  the  one  by  which 
he  was  usually  known,  and  indorses  the  patent  in 
that  name  with  the  same  view,  the  title  will  inare 
to  the  transferee.  Thomas  v.  Wyatt,  81  Mo.  188,  77 
Am.  Dec  640. 

So,  an  instrument  in  the  form  of  a  mortgage, 
which  is  filed  for  record,  but  which  was  payable  to 
a  fictitious  person,  and  which  secured  do  indebted- 
ness and  there  was  no  delivery,  is  not  such  an  en- 
cumbrance upon  the  property  mortgaged  as  will 
invalidate  an  insurance  policy  thereon  providing 
that  if  any  encumbrance  existed  the  policy  should 
be  void.  Fitohner  v.  Fidelity  Mut.  F.  Asso.  (Iowa) 
26  Ins.  L.  J.  826. 

But  a  mortgagor  who  executes  a  mortgage  to 
secure  a  promissory  note  which  was  given  to  secure 
advances  to  be  made  by  the  mortgagee,  where  the 
mortgagee  after  having  made  advances  to  an 
amount  less  than  the  face  of  the  note  assigned  his 
Interest  in  the  mortgage  and  note  to  a  fictitious 
person  Indorsing  the  note  in  blank  without  re- 
course, and  then  sold  the  note  and  mortgage  for 
property,  to  a  person  acting  in  good  faith  without 
notice,  delivering  the  note  and  mortgage  with 
what  purported  to  be  an  assignment  to  the  fictiti- 
ous person  and  from  the  fictitious  person  to  the 
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purchaser,  and  after  the  purchaser  had  notice  of 
the  facts  the  mortgagee  made  a  new  assignment  to- 
him,  cannot  redeem  as  against  such  purchaser  ex- 
cept on  paying  the  full  amount  of  the  note.  Bas- 
sett  V.  Daniels,  136  Mass.  647. 

Sov  a  bill  of  lading  Issued  in  the  name  of  a  ficti- 
tious or  nonexisting  firm  imposes  no  liability  upon 
the  railroad  company.  Bank  of  Tupelo  v.  Kansas 
City,  M.  &  B.  K.  Co.  (Miss.)  16  So.  672;  Jasper  Trust 
Co.  V.  Kansas  City.  M.  &  B.  B.  Co.  09  Ala.  416.- 

And  an  assignment  of  stock  by  a  sub6cril)er  in  a 
turnpike  company  to  a  fictitious  person  is  a  mere 
nullity,  and  does  not  affect  the  title  of  the  assignor. 
Muskingum  Valley  Tump.  Co.  v.  Ward,  18  Ohio, 
120, 42  Am.  Dec.  191. 

t  III.  Of  makere  and  drawers  of  negotiaMe  iMper.ti 

One  who  makes  notes  in  a  fictitious  name  which 
he  had  not  used  or  held  himself  out  as  using  In  the 
transaction  of  other  business,  and  by  which  he  was- 
not  known,  is  not  liable  on  contract  thereon  to 
one  who  buys  them  from  the  payees,  though  he 
was  an  innocent  holder.  His  relation  to  such  hol- 
der of  the  notes  is  not  one  of  contract  but  of  tort. 
Bartlett  y.  Tucker,  104  Mass.  8S6,  6  Am.  Bep.  240. 

And  where  he  bad  not  by  word  or  act  asserted 
that  they  were  his  notes  he  is  not  estopped  to  deny 
them  to  be  his  as  against  a  person  who  did  not  take- 
tbem  immediately  from  him  or  on  his  credit.  Bart- 
lett V.  Tucker,  104  Mass.  886, 6  Am.  Rep.  240. 

In  that  case  Gibson  v.  Minet,  1  H.  Bl.  660,  2  Bro. 
P:  C.  48,  3  T.  R.  481,  and  Phillips  v.  Im  Thurn,  L.  R. 
1  C.  P.  468,  85  L.  J.  0.,P.  N.  8.  230, 14  L.  T.  N.  S.?406, 
JTWeex.  Ret>.653  18  C.  B.  N.S.  604, 11  Jur.  N.  S.489, 
12  L.  T.|N.  S.  467. 18  Week.  Rep.  760,  infra,  IV.  b. 
were  distinguished  upon  the  ground  that  those 
cases  turn  upon  the  rule  that  the  defendant's  own 
acceptance  bound  him  so  that  he  could  not,  even  if 
be  acted  in  good  faith,  dispute  the  genuineness  of 
the  prior  signature. 

There  is  no  essential  difference  between  a  note 
purporting  to  be  made  by  a  person  or  corporation 
that  has  no  capacity  to  make  it  and  a  note  purport- 
ing to  be  made  by  one  that  in  fact  has  noexistence^ 
or  between  a  note  on  which  the  name  of  the  person 
by  whose  hand  It  was  written  appears,  and  a  note 
on  which  it  does  not.  And  there  Is  no  more  reason 
for  holding  the  maker  liable  to  an  action  upon  it  as 
his  own  contract  in  the  one  case  than  in  the  other. 
Bartlett  v.  Tucker,  104  Mass.  386,  dictum;  Pease  v. 
Pease,  35  Conn.  131, 05  Am.  Dec.  225,  dictum. 

The  only  distinction  is  that  In  the  latter  case  the 
proof  ought  to  be  very  clear  to  show  that  the  con- 
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all  the  security  to  the  exclusion  of  the  others. 

The  deed  of  conveyanoe  from  C.  Phillips 
— RohertsoQ  and  wife  to  C.  Phillips  (assumed 
name),  and  the  deed  of  trust  made  by  C.  Phil- 
lips to  D.  L.  Grayson,. trustee,  operated  as  a 
conveyance  by  C.  P.  Robertson  and  wife  im- 
mediately, and  immediately  to  D.  L.  Grayson, 
trustee. 

Having  accepted  the  trust,  and  having  by 
agreement  had  a  sale  and  purchase  in  the  name 
•of  F.  P.  Wiehl,  trustee,  for  the  common 
benefit,  the  properties  became  charged  and  im- 
pressed with  the  trust,  and  no  one  of  the  bene- 
ficiaries could  renounce  the  trust  and  acquire 
by  attachment  or  otherwise  priority  over  the 
CO- beneficiaries  as  illegally  attempted  in  this 
•case. 

Swanson  v.  Tarkington,  7  Heisk.  618. 

A  conveyance  to  and  by  a  person  under  an  as- 
sumed name  passes  title. 

WiUon  V.  White,  84  Cal.  239. 

One  who  falsely  represents  herself  to  be  an- 
other person,  and  executes  a  deed  in  the  name 


of  such  person,  may  be  sued  under  that  name 
for  breach  of  covenants  in  the  deed. 

Freiu  v.  Le  Poidemn,  19  Abb.  N.  C.  123. 

The  assumption  of  a  name  where  no  person 
is  injured  thereby  will  not  amount  to  forgery. 

2  Dan.  Neg.  Inst.  318. 

A  note  payable  to  a  fictitious  person,  or  tp  a 
person  not  in  esse,  and  indorsed  m  blank  under 
such  name  as  against  the  real  maker  of  the 
note  in  the  hands  of  an  innocent  holder,  will 
be  held  to  be  payable  to  bearer,  or  have  legal 
operation  as  though  so  made. 

Story,  Prom.  Notes,  §  89;  1  Dan.  Neg. 
Inst.  267;  David  v.  Wiltiamtburgh  City  F.  Ins, 
Co.  83  N.  Y.  270,  38  Am.  Rep.  418. 

Mr,  D«  L.  Grayson,  trustee,  in  propria 
persona, 

BearcU  J.,  delivered  the  opinion  of  the 
court: 

The  records  in  these  consolidated  causes  pre- 
sent a  series  of  transactions  which  are  cer- 
tainly unique  in  character.     The  defendant  C. 


tract  was  not  designed  to  be  a  personal  odd  tract. 
Pease  v.  Pease,  86  Qoxm, .  131,  95  Am.  Deo.  226,  die 
turn. 

The  fact  that  the  drawer  of  a  bill  of  exchange 
sulMcribed  Jt  in  a  name  different  from  his  own, 
however,  does  not  make  it  a  f orirery  so  as  to  defeat 
a  recover)'  thereon  by  an  ionocent  indorsee,  unless 
it  is  proved  that  the  different  name  was  used  for 
purposes  of  fraud.  Schultz  v.  Astley,  2  Binff.  N.  C. 
644.  2  Scott,  815, 1  Hodflres,  542, 7  Car.  &  P.  09. 

And  one  who  makes  a  promissory  note  in  the 
name  of  another  without  authority,  and  which  Is 
delivered  to  the  payee  for  a  valuable  consideration, 
will  be  presumed  to  have  undertaken  to  bind  him- 
self, and  he  will  be  held  liable  thereon  In  an  action 
afrainst  him  in  his  true  name  upon  a  count  allepr- 
inir  that  he  made  the  note  by  the  name  used.  Graf- 
ton Bank  v.  Flanders,  4  N.  H.  289. 

And  one  of  two  partners,  each  of  whom  had  au- 
thority to  bind  the  other  by  drawing  or  indorsing 
bills  of  ezchauRe,  is  liable  to  persons  from  whom 
money  was  obtained  upon  bills  in  fictitious  names 
indorsed  by  the  other  partner  In  the  name  of  the 
firm,  where  the  money  was  afterwards  applied  to 
partnership  purposes.  Thicknesse  v.  Bromllow,  2 
Cromp.  ft  J.  426. 

So,  the  payee  and  indorser  of  a  promissory  note 
is  liable  as  maker  where  he  knows  the  maker  is  a 
fictitious  person,  and  if  he  were  to  be  regarded  as 
an  Indorser  he  would  be  liable  on  his  indorsement 
without  demand  or  notice.  Bundy  v.  Jackson,  24 
Fed.  Rep.  629. 

IV.  Payee*, 

a.  In  ftromissorynotetf. 

That  a  note  was  made  payable  to  a  fictitious  per- 
son or  bearer  Is  no  defense  against  a  bona  fide  holder 
thereof  receiving  it  without  notice  of  that  fact  be- 
fore it  came  due  for  value.  Lane  v.  Krekle,  22 
Iowa,  999. 

And  that  the  maker  of  a  note  did  not'  know  that 
the  payee  therein  was  fictitious  is  no  defense 
against  such  a  holder,  as  by  making  it  payable  to 
such  person  heavers  his  existence  and  is  estopped 
as  against  an  innocent  holder  to  assert  the  fiction. 
Ort  V.  Fowler,  81  Kan.  478, 47  Am.  Rep.  601. 

And  that  the  holder  of  a  note  made  payable  to  a 
fictitious  payee  or  order  received  it  from  a  person 
professing  to  be  the  agent  of  the  fictitious  payee, 
and  who  indorsed  it  as  such  to  the  holder,  is  not  suf- 
ficient to  charge  him  with  notice  of  the  fictitious 
character  of  the  payee,  or  put  him  upon  Inquiry 
beyond  the  face  of  the  note  as  to  the  existence  of 
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such  agent's  principal.  Lane  v.  Krekle,  22  Iowa, 
899. 

The  general  and  common-law  rule  is  that  a  note 
payable  to  a  fictitious  person  may  be  recovered 
upon  by  any  bona  fide  holder  as  upon  a  note  pay- 
able to  bearer.  Ort  v.  Fowler,  81  Kan.  478,  47  Am. 
Rep.  601:  Plots  v.  Johnson,  8  Hill,  112. 

And  substantially  the  same  rule  has  been  adopt- 
ed by  statute  in  some  of  the  states.  See  Plots  v. 
Johnson,  8  Hill,  112,  and  oases  set  forth  below. 

But  the  rule  that  a  negotiable  instrument  made 
payable  to  a  fictitious  person  or  order  Is  in  effect 
payable  to  bearer  applies  only  where  it  is  so  made 
with  the  knowledge  of  the  party  making  it,  and 
does  not  apply  where  the  maker  supposed  the  payee 
to  be  a  real  person,  and,  intendlug  payment  to  be 
made  to  such  person  or  bis  order,  is  induced  by  the 
fraud  of  another  to  so  draw  It.  Armstrong  v.  Nat- 
ional Bank,  46  Ohio  St.  612, 6  L.  R.  A.  626. 

And  a  negotiable  note  made  payable  to  a  ficti- 
tious person  and  negotiated  by  the  maker,  which  is 
given  by  N.  Y.  Rev.  Stat.  766,  S  5,  the  same  validity 
as  against  the  maker  and  all  persons  having  knowl- 
edge of  the  facts  as  if  payable  to  bearer.  Includes 
only  paper  made  with  knowledge  that  the  p^yee  is 
fictitious,  and  does  not  include  paper  made  by  one 
who  supposes  the  payee  to  be  a  real  person,  and 
which  is  fraudulently  negotiated  by  a  third  person 
without  the  maker^s  fault.  Shipman  v.  Bank  of 
the  State,  D»  N.  Y.  818,  12  L.  R.  A.  791. 

The  maker  of  such  a  promissory  note  is  not  liable 
thereon  to  a  person  claiming  as  indorsee,  un- 
less proved  to  have  had  knowledge  of  the  fact  that 
the  payee  was  fictitious  at  the  time  of  the  signing, 
Maniort  v.  Roberts,  4  E.  D.  Smith,  88. 

But  knowledge  of  the  facts  within  the  meaning  of 
N.  Y.  Rev.  Stat.  768,  •  5,  providing  that  promissory 
notes  made  payable  to  the  order  of  the  maker  or  a 
fictitious  person  if  negotiated  by  him  shall  have 
the  same  validity  as  against  him  and  all  persons 
having  knowledge  of  the  facts  as  If  payable  to 
bearer,  consists  simply  of  knowledge  that  the  note 
is  payable  to  the  order  of  the  maker  or  of  a  fictitious 
person.    Irving  Nat.  Bank  v.  Alley.  79  N.  Y.  6801 

And  a  note  made  payable  to  fictitious  persons  by 
Inadvertence,  which  had  been  negotiated,  may  be 
recovered  upon  as  payable  to  bearer  under  that 
statute.    Stevens  v.  Strang,  2  Sandf.  188. 

A  note  drawn  payable  to  the  order  of  a  fictitious 
person  should,  under  2  N.  Y.  Rev.  Stat.  54,  fi  5,  be 
transferred  by  delivery  only,  or  by  the  maker*s 
own  indorsement,  and  not  by  indorsing  the  name 
of  the  fictitious  payee.  Maniort  v.  Rot)erts,  4  &,  D. 
Smith,  88. 
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p.  Robertson  seems  at  one  time  to  have  been  a 
-man  of  some  mercantile  reputation  in  the  city 
•of  Chattanooga.  Whether  as  the  result  of  bad 
habits  or  not  does  not  appear,  but  he  finally 
passed  out  of  business,  and  at  the  same  time 
his  condition  was  such  that  for  a  while  he  was 
under  treatment  in  a  sanitarium  or  asylum. 
On  his  release  his  need  of  money  being  great, 
a  plan,  according  to  his  statement,  was  sub- 
mitted to  him  for  raising  enough  to  relieve  this 
need.  The  plan  thus  suggested  was  that  Rob- 
ertson, who  was  the  owner  of  certain  lots  in 
Chattanooga,  should  bond  these,— a  method 
which  he  was  made  to  understand  was  very 
prevalent,  and  which,  if  adopted  in  this  case, 
could  work  no  injury  to  anyone.  This  plan 
commended  itself  to  Robertson  as  possessing 
superior  advantages,  and  therefore  he  set  about 
carrying  it  out.  The  details  of  the  scheme 
were  as  follows:  Robertson  had  prepared  a 
deed,  which  was  executed  by  himself  and 
wife,  conveying  these  lots  to  one  C.  Phillips 
for  an  expressed  consideration  of  $7,500,  of 


which  |1,500  was  acknowledged  to  be  paid 
and. the  balance  evidenced  by  six  bonds  of 
f  1,000  of  the  grantee,  payable  in  five  years, 
with  interest  coupons  payable  semi-annually 
attached.  At  the  same  time  he  drafted  a  trust 
deed,  by  the  terms  of  which  C.  Phillips  con- 
veyed this  property  to  one  Grayson  as  trustee 
to  secure  the  payment  of  these  bonds  and 
coupons,  with  the  usual  power  of  foreclosure 
by  a  public  sale  in  the  event  the  grantee  should 
iail  to  pay  either  the  coupons  or  the  principal 
of  these  bonds.  When  prepared,  Robertson 
took  possession  of  this  instrument,  and  carried 
it  with  him  to  his  home  in  Georgia,  and  very 
late  in  the  evening  of  October  17,  18d2,  he 
went  to  the  office  ot  one  Head,  a  notary  public 
of  that  state,  taking  this  trust  deed  with  him, 
with  a  certificate  attached  and  alreadv  filled 
out,  and  told  the  notary  that  he  desired  to  ac- 
knowledge it.  Knowing  Robertson,  and  sus- 
pecting no  foul  play,  the  officer  took  his  ac- 
'knowledgment,  and  without  any  examination 
attached  his  official  signature  and  seal  to  the 


But  the  holder  of  a  neflrottable  promissory  note 
made  to  raise  money,  which  is  advanced  by  a  third 
person  Instead  of  the  payee,  may  declare  upon 
such  note  as  made  payable  to  himself  by  the  name 
of  the  payee,  or  as  payable  to  bearer,  re^ardlnir 
the  name  of  the  payee  as  fictitious.  Hunt  v.  Aid* 
rich,  27  N.  H.  81;  EUlot  v.  Abbot,  12  N.  H.  549,  87 
Am.  Dec.  227. 

And  a  recovery  may  he  had  on  a  promissory  note 
made  payable  to  a  fictitious  person  where  money 
bad  passed  between  the  parties,  on  the  money 
counts,  and  when  It  did  not  pass  between  them  a 
recovery  can  be  had  on  a  count  allesrinir  the  note 
to  have  been  made  payable  to  bearer.  Foster  v. 
Shattuok,  2  N.  H.  446. 

But  to  warrant  a  recovery  by  a  holder  of  a  note 
against  the  maker,  which  had  not  been  Indorsed, 
he  must  prove  affirmatively  that  the  payee  Is  a 
fictitious  person.  Manlort  v.  Roberts,  4  B.  D. 
Smith.  88. 

Where  a  note  Is  given  to  a  person  by  a  name 
>other  than  his  real  name,  he  may  aver  in  a  decla- 
ration thereon  that  the  note  was  given  to  him  by 
the  name  specified  In  the  note,  but  it  wUl  then  be 
necessary  to  prove  to  ,the  satisfaction  of  the  Jury 
that  he  was  the  person  Intended  as  the  payee. 
■Chenot  v.  Lefevre,  8  IlL  687. 

So,  a  party  may  become  an  indorser  of  a  bill  or 
note  by  any  mark  or  deslfrnatlon  he  chooses  to 
adopt,  provided  It  be  used  as  a  substitute  for  his 
name  and  he  intends  to  be  bound  by  It.  Brown  v. 
Butchers'  &  D.  Bank,  6  Hill,  448, 41  Am.  Dec.  756. 

And  a  person  to  whom  a  note  is  given  which  is 
drawn  payable  to  a  firm  when  no  such  firm  exists 
may  assume  such  firm  name  and  indorse  the  note 
in  that  name,  and  It  will  be  a  good  indorsement  in 
the  hands  of  an  innocent  holder,  who  may  collect 
the  same  of  the  maker  under  a  count  for  money 
had  and  received.  Blodgett  v.  Jackson,  40  N.  H.  21. 

And  a  promissory  note  payable  to  a  fictitious 
copartnership,  which  is  Indorsed  by  a  person  in 
the  fictitious  firm*s  name,  is  valid  in  the  hands  of 
innocent  third  parties  purchasing  for  value  and 
hefore  maturity,  both  as  against  the  maker  and 
the  person  thus  Indorsing  it.  BulPs  Head  Bank  v. 
MoFeeters,  9  Jones  &  S.  215. 

And  N.  Y.  Laws  1838,  chap.  28L,  prohibiting  the 
transaction  of  business  by  any  person  in  the  name 
•of  a  firm  that  does  not  represent  any  real  partner- 
ship, does  not  affect  the  liability  of  a  person  who 
Indorses  a  note  in  the  name  of  k  fictitious  copart- 
nership to  which  it  purported  to  have  been  given. 
BuU*8  Head  Bank  v.  McFeeters,  9  Jones  &  S.  216. 

Where  a  note  Is  made  payable  to  a  person  by 
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I  name  or  order,  when  no  particular  person  of 
that  name  was  intended  to  be  the  payee  or  had  any 
Interest  In  the  note,  the  name  of  the  payee  Is  to  be 
regarded  as  fictitious.  Foster  v.  Shattuck,  2  N.  H 
446. 

And  a  note  made  payable  to  a  corporation  which 
never  had  even  a  defacU)  existence  is  in  efTeot  pay- 
able to  a  ficltitious  payee,  and  any  bona  fide  holder 
may  sue  upon  it,  and  need  not  aver  that  he  is  a 
bona  fide  holder.  Famsworth  v.  Drake,  11  Ind. 
101. 

b.  In  bHUt  of  exehangen  chedat,  and  drafts. 

A  bill  of  exchange  running  to  a  fictitious  payee  is 
the  same  as  if  drawn  payable  to  the  bearer.  Kohn 
V.  Watkins,  26  Kbld.  091, 40  Am.  Uep.  83ft;  Rogers  v. 
Ware,  2  Neb.  29;  WiUets  v.  Phoenix  Bank,  2  Duer, 
180. 

And  indorsement  thereof  Is  not  necessary  to  Its 
validity  or  negotiability.  Rogers  v.  Ware,  2  Neb. 
29. 

And  the  same  rule  applies  to  the  case  of  a  bank 
check.  Willets  v.  Phoenix  Bank,  2  Duer,  180,  dictum. 

And  a  draft  issued  to  a  person  who  directs  an  as- 
sumed name  to  be  Inserted  and  thereafter  in- 
dorses  that  name  upon  it  becomes,  when  so  in- 
dorsed, negotiable,  and  will  pass  by  mere  delivery 
to  an  innocent  holder  for  value.  Anderson  v. 
Dundee  8iate  Bank,  66  Hun,  618. 

In  Rogers  v.  Ware,  2  Neb.  29.  mpra^  Gibson  v. 
Mlnet,  1  H.  Bl.  669, 8  T.  R.  481,  2  Bro.  P.  C.  48,  infra, 
was  distinguished  upon  the  ground  that  the  drawer 
there  Indorsed  the  name  of  the  fictitious  payee  on 
the  bill  himself. 

So,  a  bona  fide  holder  for  a  valuable  considera- 
tion, of  a  bill  of  exchange  which  was  signed  In 
blank  and  delivered  to  another  for  the  purpose  of 
filling  up,  which  be  did  by  Inserting  the  name  of  a 
fictitious  payee  or  order,  and  indorsed  it  in  that 
name,  and  transferred  it  to  such  holder,  may 
maintain  an  action  against  the  signer  as  a  drawer 
of  a  bill  payable  to  bearer  on  a  count  to  that  ef- 
fect, or  on  a  count  stating  the  special  circumstan- 
ces of  the  case.    Coilis  v.  Emett,  1  H.  Bl.  818. 

And  a  plea  that  the  drawer  of  a  bill  of  exchange 
did  not  know  the  payee  to  be  fictitious  is  no  defense 
against  a  bona  fide  holder  thereof  where  the  drawer 
was  induced  to  so  make  it  by  the  false  representa- 
tions of  a  correspondent  to  whom  he  transferred 
it  with  Instructions  for  its  disposition.  Kohn  v. 
Watkins,  20  Kan.  091.  40  Am.  Rep.  888. 

And  one  who  purchases  goods  of  another,  which 
prove  to  be  stolen  property,  and  gives  a  check 
therefor,  payable  in  a  name  given  him  by  the  selle 
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certificate.  It  proved,  however,  in  the  end, 
that  Robertson  had  affixed  the  name  of  C. 
Phillips,  the  assumed  grantor,  to  the  trust  (feed, 
and  the  notary  had  appended  his  name  and 
seal  of  office  to  a  certificate  which  recited  that 
'^personally  appeared  0.  Phillips,  the  within- 
named  bargainor,  with  whom  1  am  personally 
acquainted,  and  who  acknowledged  that  he 
executed  the  within  instrument  for  the  pur- 
poses therein  contained."  Thus  certified,  and 
without  anything  to  induce  suspicion  of  the 

gross  fraud  perpetrated  on  him,  this  officer  re- 
elivered  the  instrument  to  Robertson,  who  on 
the  next  day  caused  it  to  be  noted  for  regis- 
tration in  Hamilton  county,  where  his  deed  to 
Phillips  had  already  been  registered.  There 
was  no  such  man  as  C.  Phillips,  this  name  be- 
ing selected  by  the  parties  to  this  scheme  be- 
cause this  was  the  baptismal  or  Christian 
name  of  Robertson.  Within  a  very  short  time 
thereafter,  using  these  bonds  as  collateral  se- 


curity, Robertson  obtained  advances  of  money 
from  various  parties.  From  the  complainants 
Wiehl,  Probasco,  <&  Co.  he  obtained  a  loan  of 
$1,000,  and  gave  one  of  these  bonds  with 
coupon  attached  as  security;  four  he  gave  ta 
the  complainant  the  Cleveland  National  Bank 
to  secure  a  debt  of  |2,400;  and  one  to  C.  L. 
Hard  wick  &  Co.,  of  Dalton,  Georgia,  as  se- 
curity for  1 1,000.  Robertson  defaulted  on  the 
interest  coupons,  and  the  beneficiaries,  seeing 
that  it  was  best  to  foreclose  the  trust  deed, 
thereupon  directed  that  this  be  done.  Accord- 
ingly Mr.  Grayson  (entirely  ignorant  of  the 
method  adopted  in  the  execution  of  these  pa- 
pers), as  trustee,  advertised  the  property  for 
sale  in  accordance  with  the  terms  of  the  truflt 
deed,  and  at  the  sale  made  by  him  a  third* 
party,  acting  under  the  agreement  already 
reached  by  the  beneficiaries,  tK)ught  the  prop- 
erty in  the  name  of  Wiehl,  Probasco,  &  Co  , 
who  were  to  hold  it  in  trust  for  the  various 


which  proves  to  be  fictitious,  wbich  check  is  in- 
dorsed by  suohlseUer  in  such  fictitious  name  to  an- 
other in  payment  of  a  board  bill,  who  takes  it  with- 
out knowiedffe  of  the  facts,  is  liable  thereon  for 
the  amount  thereof  to  such  innocent  holder. 
Bobertson  v.  Coleman,  141  Mass.  231, 66  Am.  Rep. 
471. 

And  one  who  makes  a  draft  to  a  real  person  in 
actual  existence  but  desitmated  by  a  false  or  as- 
sumed name,  of  wbich  fact  he  is  ignorant,  in 
payment  of  property  received  from  him,  cannot 
defend  as  afralnst  bona  fide  holders  for  value  and 
set  up  fraud  practised  by  the  payee  upon  the 
maker,  whether  he  was  Induced  to  adopt  the  name 
used  in  the  draft  through  fraud  or  by  mistake. 
Forbes  v.  Espy,  21  Ohio  St.  474. 

So,  an  indorser  of  a  bill  of  exchanflre  is  bound  by 
his  indorsement  though  the  bill  is  made  to  a  ficti- 
tious payee:    Ex  jparte  Clarke,  3  Bro.  Cb.  238. 

But  the  indorsement  of  a  bill  of  excbangre  by  a 
person  into  whose  hands  it  comes  by  mistake, 
though  his  name  is  the  same  as  that  of  the  payee, 
with  knowledge  that  he  is  not  the  person  to  whom 
the  bill  was  made  payable,  is  a  forgery,  and  will 
not  pass  Utle  to  the  bill.  Mead  v.  Young,  4  T.  R. 
28. 

And  the  acceptance  of  a  bill  without  knowledge 
on  the  part  of  the  acceptor  that  the  payee  therein 
named  was  fictitious  is  completely  void,  and  im- 
poses no  liability  upon  the  acceptor.  McCall  v. 
Coming,  8  La.  Ann.  409, 48  Am.  Dec.  454. 

And  a  person  discounting  a  bill  payable  to  a  ficti- 
tious payee  for  the  benefit  of  the  drawers  and  with 
knowledge  of  the  transaction  cannot  recover  of 
the  acceptor.  Hunter  v.  Jeffery,  Peake,  Add.  Cas. 
14d. 

But  an  acceptor  of  a  bill  who  knew  that  the  payee 
was  a  fictitious  person  is  liable  to  a  bona  fide  holder 
thereof  who  did  not  know  of  such  fiction.  McCall 
V.  Coming,  8  La.  Ann.  409.  48  Am.  Dec.  454. 

And  an  innocent  indorsee  for  a  valuable  consid- 
eration, of  a  bill  of  exchange  drawn  in  favor  of  a 
fictitious  payee,  which  was  known  to  the  acceptor 
as  well  as  to  the  drawer  and  the  name  of  such  payee 
was  indorsed  on  the  bill,  may  recover  against  the 
acceptor  as  on  a  bill  payable  to  bearer.  Hunter  v. 
Blodget,  2  Yeates,  480;  Minet  v.  Gibson,  8  T.  K. 
482;  and  see  Gibson  v.  Minet,  1  H.  Bi.  669. 

And  the  acceptor  supra  protest  of  a  bill  of  ex- 
change for  the  honor  of  the  drawer  is,  like  the 
drawer  himself,  estopped  to  deny  that  the  bill  was 
valid,  and  not  competent  to  set  up  as  a  defense  to 
an  action  against  him  by  the  indorsee  that  the 
payee  is  a  fictitious  person,  and  that  he  was  ignor- 
ant of  that  fact  when  he  accepted  the  bill.  Phillips 
89  L.  R.  A. 


V.  Im  Thura,  18  C.  B.  N.  S.  094, 11  Jur.  N.  S.  489, 12 
L.  T.  K.  S.  457, 18  Week.  Bep.  750. 

The  acceptor  of  a  bill  of  exchange  made  to  en- 
able the  drawer  to  raise  money,  which  is  made  pay- 
able by  such  drawer  to  a  fictitious  payee  and  in- 
dorsed by  him  in  such  fictitious  name,  which  bill  is 
put  in  circulation,  is  estopped  to  object  that  the 
payee  therein  named  was  fictitious,  and  to  claim 
that  be  had  nothing  to  do  with  it,  as  by  lending 
his  acceptance  he  bad  enabled  the  drawer  to  make- 
the  bill  in  that  form.  Stone  v.  Freeland,  1  H.  Bl. 
818,  note. 

One  of  the  parties  to  a  mercantile  transaction  in 
which  by  express  agreement  a  bill  was  drawn  and 
indorsed  by  procuration  in  the  name  of  a  fictitious 
or  dead  person,  and  the  position  of  one  of  the  par- 
ties has  been  altered  by  giving  up  certam  goods  to 
the  other,  is  not  at  liberty  afterwards  to  say  that 
the  fact  which  was  assumed  as  the  basis  of  the  con- 
tract or  arrangement,  and  upon  which  the  other 
party  acted  and  thereby  altered  his  position,  was 
really  untrue,  and  that  the  bill  was  void.  Ashpitel 
V.  Bryan,  8  Best  ft  S.  474, 8  Post.  &  F.  163, 33  L.  J.  Q. 
B.  N.  S.  328,  9  Jur.  N.  S.  791, 11 L.  T.  N.  S.  221,  li& 
Week.  Rep.  1082. 

And  a  bona  fide  purchaser  for  a  valuable  consider- 
ation of  a  bill  of  exchange  drawn  by  a  person  and 
others  upon  himself  in  favor  of  a  fictitious  person, 
which  fact  was  known  to  all  the  parties  concerned 
in  drawing  it,  and  who  received  the  value  from  a 
second  indorser,  may  recover  the  amount  in  an 
action  against  the  acceptor  for  money  paid  or 
money  had  and  received.  Tatlock  v.  Harris,  8  T. 
R.  174;  Vere  v.  Lewis,  3  T.  R.  182. 

And  where  a  bill  of  exchange  is  drawn  in  favor 
of  a  fictitious  payee  with  the  knowledge  of  both 
the  acceptor  and  drawer,  and  the  name  of  such 
payee  is  indorsed  on  it  by  the  drawer  with  the 
knowledge  of  the  acceptor,  which  fictitious  in- 
dorsement purports  to  be  to  the  drawer  himself  or 
bis  order  and  then  the  drawer  indorses  the  bill  to 
an  innocent  indorsee  for  value  and  it  is  afterwards 
arx;epted,  and  no  intent  to  defraud  anyone  appears^ 
the  Innocent  indorsee  may  recover  against  the  ac- 
ceptor, as  on  a  bill  payable  to  bearer.  Gibson  v.. 
Minet,  1  H.  Bl.  589. 

So,  the  acceptor  of  a  bill  of  exchange  drawn  in 
the  name  of  a  fictitious  person,  payable  to  the 
order  of  the  drawer,  is  considered  as  undertaking 
to  pay  to  the  order  of  the  person  who  signed  as 
drawer,  and  an  indorsee  may  bring  evidence  to 
show  that  the  signature  of  the  supposed  drawer  to 
the  bill  and  to  the  first  indorsement  are  In  the  same 
handwriting.    Cooper  v.  Meyer,  10  Bam.  &  C.  468. 

And  evidence  is  admissible  in  an  action  by  an  in- 
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bondholders.  This  sale,  however,  was  not 
-consummated.  Soon  afterwards  Wiehl,  Pro- 
basco,  &  Co.,  being  informed  that  the  deed  of 
trust  and  bonds  were  executed  as  has  been  be- 
fore detailed,  filed  their  bill  in  one  of  these 
-consolidated  causes,  in  which  they  charge  that 
the  deed  from  Robertson  to  Phillips  was  inef- 
fectual to  convey  title,  as  there  was  no  such 
srantee,  and  that  the  deed  of  trust  was  equally 
ineffectual  in  conveying  title  to  Grayson,  trus- 
tee, because  the  name  of  C.  Phillips  was 
forged  to  that  instrument  by  Robertson.  They 
■allege  that,  as  the  owner  of  Robertson's  note, 
and  by  reason  of  his  nonresidence,  they  have 
a  right  to  treat  these  conveyances  as  of  no 
force  and  value,  and  attach  the  lots  in  ques- 
tion and  appropriate  them,  as  far  as  might  be 
necessary  to  the  payment  of  their  debt.  They 
especially  repudiate  the  trust  deed,  and  de- 
-cline  to  take  any  benefit  from  it,  or  the  sale 
made  under  it,  by  Grayson  as  trustee.  Subse- 
quently the  Cleveland  National  Bank  filed  its 


bill  in  the  other  6f  said  causes,  setting  up  its 
ownership  of  the  $2,400  note  of  Robertson  and 
its  possession  of  four  of  these  coupon  bonds, 
and  charging  bad  faith  upon  the  part  of 
Wiehl,  Probasco,  &  Co.  in  repudiating  the 
sale  made  in  the  interest  of  all  the  beneficiaries 
of  the  trust  deed,  and  insisting  that  the  legal 
effect  of  the  execution  of  this  deed  of  trust  to 
Grayson  was  that  the  title  to  this  property 
passed  out  of  Robertson  to  said  trustee,  al- 
though the  maker  used  in  its  execution  the 
false  name  of  C.  Phillips,  and  that  this  trustee 
held  it  for  the  security  of  all  the  holders  of 
said  bonds  and  coupons,  save  alone  the  bond 
of  Wiehl,  Probasco,  &  Co.,  which  it  was  in- 
sisted could  not  participate  because  of  the  re- 
nunciation of  all  interest  in  the  trust  deed  by 
its  owner.  Among  other  things,  this  bill 
prayed  that  the  attachment  issued  at  the  in- 
stance of  Wiehl,  Probasco,  &  Co.  be  vacated, 
and  that  said  deed  of  trust  be  set  up  and  estab- 
lished, and  that  the  lots  covered  by  it  be  sold 


nooent  Indorsee  for  value  against  the  aooeptor  of  a 
bill  drawn  by  the  maker  toaflotitious  payee  or 
•order  and  indorsed  by  him  in  tiiat  name,  of  Irregu- 
lar and  suspicious  transactions  and  circumstances 
relating  to  other  bills  drawn  by  the  one  upon  the 
other  payable  to  fictitious  payees  and  accepted  by 
such  acceptor,  in  order  to  raise  an  inference  that 
the  acceptor  knew  the  name  of  the  payee  to  be 
fictitious,  or  that  he  had  given  authority  to  draw 
the  bill  in  question  payable  to  a  fictitious  person, 
thoufrb  none  of  such  transactions  or  circumstances 
bad  any  apparent  relation  to  the  bill  in  question, 
«nd  though  none  of  them  proved  that  be  accepted 
any  of  such  other  bills  with  a  knowledge  that  the 
payees  mentioned  in  them  were  fictitious.  Gibson 
V.  Hunter,  2  H.  Bl.  288, 6  Bro.  P.  C.  266. 

In  Bennett  v.  Famell.  1  Gampb.  180,  however,  it 
was  held  that  a  bill  of  exchange  made  payable  to  a 
fictitious  person  or  bis  order  is  neither  in  effect 
payable  to  the  order  of  the  drawer  nor  to  bearer, 
but  is  completely  void,  but  that  if  money  paid  by 
the  holder  of  such  a  bill  as  the  consideration  for  its 
Indorsement  to  him  gets  into  the  bands  of  the 
acceptor  It  may  be  recovered  back  as.money  had 
«nd  received. 

So,  a  bank  which  certifies  a  check  purporting  to 
have  been  drawn  upon  it  payable  to  order  is  liable 
to  a  bona  fide  holder  in  the  ordinary  course  of 
business  thereon,  whether  the  indorsement  of  the 
check  is  that  of  the  payee  named  or  whether  a  fic- 
titious person  is  named  as  payee  and  the  check  is 
indorsed  in  such  fictitious  name.  Hagen  v.  Bowery 
Nat.  Bank,  6  Lans.  4W. 

And  a  bank  which  issues  and  puts  in  circulation 
a  draft  payable  to  order  inserting  the  name  given 
by  the  person  requiring  it,  relying  simply  upon 
the  word  of  an  entire  stranger  that  it  is  his  name, 
under  circumstances  somewhat  calculated  to  ex- 
cite suspicion,  is  liable  thereon  where  such  name 
was  indorsed  upon  it  when  presented  for  discount 
to  an  innocent  holder  for  value.  Anderson  v. 
Dundee  State  Bank,  66  Hun,  618. 

And  where  by  the  fraud  of  a  third  person  a  de- 
positor of  a  bank  is  induced  to  draw  his  check  pay- 
able to  a  nonexisting  person  or  order,  the  drawer 
being  in  ignorance  of  the  fact  and  intending  no 
fraud,  the  bank  on  which  it  is  drawn  is  not  author- 
ised to  pay  It  and  charge  the  amount  to  the  account 
of  the  depositor  on  the  indorsement  of  the  party 
presenting  it,  although  it  appears  to  have  been 
previously  indorsed  by  the  party  named  as  payee, 
and  as  such  indorsement  is  in  effect  a  forgery,  pay- 
ment thereof  by  the  bank  confers  no  right  on  it  as 
against  the  drawer  of  the  check.  Armstrong  v. 
National  Bank,  46  Ohio  St.  512,  6  L.  R.  A.  6S8. 
»9  L.  R.  A. 


In  that  case  Lane  v.  Krekle,  22  Iowa,  899,  supra, 
was  distinguished  upon  the  ground  that  the  note 
there  in  question  was  made  payable  to  a  fictitious 
person  or  bearer,  and  passed  by  delivery  without 
indorsement,  and  Phillips  v.  Im  Thum,  18  C.  B.  N.  S. 
694, 11  Jur.  N.  8.  4P9, 12  L.  T.  N.  8.  467, 18  Week.  Rep. 
760,  «ttpra,  was  distinguished  upon  the  ground  that 
in  that  case  the  signature  of  the  drawer,  as  well  as 
the  indorsement,  was  a  forgery,  but  tbe  acceptor 
was  held  liable  because  the  paper,  was  discounted 
reljring  in  good  faith  upon  the  acceptance;  and 
Ort  V.  Fowler,  31  Kan.  478,  47  Am.  Bep.  601,  supra, 
lY.  a,  was  criticised  as  not  supported  by  authority 
so  far  as  it  holds  that  a  note  made  payable  to  a  ficti> 
tious  person  or  order  is  in  effect  payable  to  bearer 
Irrespective  of  the  knowledge  of  the  maker. 

An  instrument,  though  not  in  reality  a  bill  of  ex- 
change, is  within  the  meaning  of  the  bills  of  ex- 
change act  of  1882  (45  ft  46  Vict.  chap.  61),  providing 
that  a  bill  of  exchange  made  payable  to  a  fictitious 
person  should  be  treated  as  payable  to  bearer,  where 
it  is  In  the  form  of  a  bill  manufactured  by  a  person 
who  forges  the  signature  of  the  named  drawer  and 
obtains  by  fraud  the  signature  of  the.aoceptor,  and 
forges  the  signature  of  the  named  payee  and  pre- 
sents the  document  for  payment,  although  the 
drawer  and  named  payee  were  Ignorant  of  all  the 
circumstances.  Bank  of  Bngland  v.  Vagliano  Bros. 
[1891]  A.  C.  107. 

And  the  person  named  as  the  payee  in  a  bill  of 
exchange  is  not  prevented  from  being  a  fictitious 
or  nonexisting  person  within  the  meaning  of  the 
bills  of  exchange  act  of  1882,  §  7,  subs.  8,  so  as  to 
prevent  the  bill  from  being  considered  as  payable 
to  bearer,  by  the  fact  that  at  the  time  of  draw- 
ing the  instrument  the  drawee  supposed  him  to 
be  a  real  person,  and  checks  are  equally  within 
the  meaning  of  the  act  with  bills  of  exchange. 
Glutton  v.  Attenborough  [1895]  2  Q.  a  806;  Glutton 
V.  Attenborough  D807]  A.  G.  90,  66  L.  J.  Q.  a  N.  S. 
221,  76  L.  T.N.  8. 666. 

And  a  bill  may  be  pleaded  as  payable  to  t)earer 
within  the  meaning  of  the  bills  of  exchange  act 
of  1882  (45  &  40  Vict.  chap.  61)  where  the  person 
named  as  payee,  and  to  whose  order  the  bill  is 
made  payable  on  the  face  of  it,  is  a  real  person, 
but  has  not,  and  never  was  intended  by  the  drawer 
to  have,  any  right  upon  it  or  arising  out  of  it. 
Bank  of  Bngland  v.  Vagliano  Bros.  [1891]  A.  G. 
107. 

See  also  generally,  as  to  use  of  fictitious  names 
in  negotiable  paper,  note  to  Armstrong  v.  Pome- 
roy  Nat.  Bank  (Ohio)  6  L.  EL  A.  625.        F.  H.  a 
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UDder  proper  decree  in  the  interest  of  such 
bondholders  as  bad  not  renounced  this  trust. 
All  necessary  parties  were  made  defendants  to 
these  respective  bills.  The  chancellor,  on  the 
hearing  of  these  causes,  dismissed  the  bill  of 
Wiehl,  Probasco.  &  Co.,  and  decreed  that  the 
effect  of  the  deed  of  trust  to  Grayson,  trustee, 
was  to  vest  the  title  to  this  property  for  the 
benefit  of  all  the  bondholders,  directed  a  fore- 
closure sale  for  their  benefit,  and  in  effect  de- 
clined to  exclude  Wiehl,  Probasco,  &  Co. 
from  a  parilcipation  in  the  proceeds  of  the 
trust  property.  From  this  decree  Wiehl,  Pro- 
basco, &  Co.  alone  appealed.  The  court  of 
chancery  appeals  have  affirmed  the  chancel- 
lor's decree,  and  the  case  is  now  before  us  by 
appeal  from  this  decree  of  affirmance. 

The  theory  of  the  bill  of  Wiehl,  Probasco, 
&  Co.,  as  has  been  stated,  is  that  the  grant 
from  Robertson  and  wife  to  C.  Phillips,  there 
being  no  such  grantee,  was  waste  paper,  leav- 
ing the  title  in  the  grantor,  and  that  the  trust 
deed  from  C.  Phillips  to  Grayson,  trustee,  be- 
ing a  forger}',  communicated  no  title.  There 
can  be  no  dioubt  but  that  this  contention  is 
sound,  80  far  as  the  effect  of  the  deed  from 
Robertson  and  wife  to  the  fictitious  grantee, 
Phillips,  is  concerned.  The  definition  of  a 
deed  that  it  *'is  a  writing  sealed  and  delivered 
by  the  parties"  (Co.  Litt.  171;  2  Bl.  Com.  295) 
makes  it  essential,  for  an  instrument  to  oper- 
ate as  such,  that  there  should  be  both  a  gran- 
tor and  a  grantee;  so  that  a  convey anoe  uncer- 
tain as  to  the  person  intended  as  grantee,  as, 
for  instance,  where  a  grant  is  made  to  a 
'•neighborhood"  {Thomas  v.  Marshfleld,  10 
Pick.  864).  or  to  one  who  is  dead  at  the  time  of 
its  execution  {Hunter  v.  WaUon,  12  Cal.  863,  78 
Am.  Dec.  548),  or  to  a  person  purely  fictitious 
{David  V.  WiUioffuburgn  Oity  F,  Ins,  O?.  88  N. 
Y.  265.  88  Am.  Rep.  418).  is  inoperative  and 
void.  But  we  do  not  agree  with  appellants' 
counsel  in  their  insistence  that  the  deed  of 
trust  which  Robertson  executed  in  the  name 
of  C.  Phillips  was  a  nullity.  On  the  contrary, 
we  are  satisfied,  on  reason  and  authority,  that 
it  as  effectually  conveyed  the  title  to  this  prop- 
erty to  Grayson,  trustee,  as  if  Robertson  had 
used  his  own  name  in  the  conveyance.  We 
think  there  can  be  no  doubt  but  that,  if  the 
ff  ran  tor  had  used  in  the  execution  of  this  deed 
his  surname  simply,  his  identity  being  estab- 
lished, it  would  have  been  operative  to  carry 
title;  and  we  think  it  equally  free  from  doubt 
that,  using  his  Christian  name,  as  the  grantor 
did,  and  intending  it  to  take  effect  as  a  perfect 
deed,  and  deliverinn:  it  as  such,  it  will  be  taken 
as  conclusively  binding  upon  him.  The  ques- 
tion in  a  case  like  this  is.  Did  the  grantor  in- 
tend t6  bind  himself-by  the  instrument,  and 
is  his  identity  free  from  uncertainty?  1  Dev- 
lin, Deeds,  ^§  154,  185.  Mr.  Devlin  in  his 
work  on  Deeds  (vol.  1,  ^  191)  states  the  law  to 
be  that  *'a  patent  issued  to  a  person  under  an 
assumed  name  is  not  void,  and  a  conveyance 
by  such  person  under  his  assumed  name  will 
transfer  title."  And  again,  in  §  t88,  the  same 
author  says:  "Between  the  parties,  a  convey- 
ance of  property  by  the  owner  by  any  name 
will  transfer  the  title.  And  when  executed  in 
a  different  name  from  that  in  which  he  ac- 
quired title,  it  will,  when  recorded,  operate  as 
constructive  notice  of  the  transfer  of  titfe,  and 
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will  be  entitled  to  precedence  over  a  deed  to 
the  same  land  executed  in  the  name  by  which 
title  to  it  was  acquired,  but  subsequently  re- 
corded,"— citing  to  this  proposition  Fallon  y, 
Kehoe,  38  Cal.  44.  This  exact  question  haa 
been  carefully  and  on  authority  considered  by 
the  supreme  court  of  New  York  in  David  v. 
Williamsburgh  City  F.  Ins,  Co.  83  N.  Y.  265, 
88  Am.  Rep.  418.  and  the  same  conclusion 
was  reached  there  as  is  announced  bv  Mr. 
Devlin.  In  that  case  Henry  J.  David  con- 
veyed reid  and  personal  properly  to  Marx 
David,  a  fictitious  person,  and  then  in  the- 
name  of  this  fictitious  grantee,  conveyexl  the 
same  property  to  the  plaintiff  in  the  action,, 
who  undertook  in  her  own  name  to  protect  it 
with  insurance  policies.  It  was  subsequently 
burned,  and  the  insurance  company,  discover- 
ing the  character  of  these  conveyances,  de- 
clined to  pay  the  loss  upon  the  ground  that  the 
mythical  character  of  "Marx  David"  had  pre- 
vented title  from  passing  into  plaintiff.  The 
court  said:  "The  conveyances  to  Marx  David 
were  undoubtedly  wholly  invalid  and  inoper- 
ative, as  there  was  no  such  person  to  take- 
title;  and  if  nothing  more  had  been  done,  the 
title  to  the  property  would  have  remained  in 
Henry  J.  David.  But  the  title  still  remaining 
in  him,  he  executed  the  bills  of  sale  and  the 
deed  to  the  plaintiff,  using  or  adopting,  for 
that  purpose,  the  name  of  Marx  David.  The 
papers  thus  executed  were  undoubtedly  valid 
against  him.  .  .  .  Pro  tiac  ties  it  is  hia 
name."  But  appellants  earnestly  insist  that, 
however  this  may  be  where  a  party,  without 
fraud  or  wrongdoing,  assumes  a  name  other 
than  his  own  in  making  a  contract,  yet  that 
in  this  case  Robertson,  in  using  the  name  of  C. 
Phillips,  was  guilty  of  the  crime  of  forgery  ;that 
no  contract  can  spring  from  a  felony.  Forgery 
at  common  law  and  under  our  statute  is  the 
fraudulent  making  or  alteration  of  any  writing^ 
to  the.prejudice  of  another's  rights.  1  Whart. 
Crim.  L.  §  658;  Mill.  &  V.  Code.  §  5492. 
While  this  transaction  was  highly  discredit- 
able, yet  we  do  not  think  it  falls  within  this 
definition.  Whose  rights  were  prejudiced  by 
the  assumption  of  this  name?  Not  those  of  C. 
Phillips,  because  he  was  a  mythical  personage;: 
nor  were  those  of  Mr.  Grayson,  the  trustee, 
for  he  had  none  in  the  property,  until  this  in- 
strument was  executed,  and  then  there  oc- 
curred by  the  use  of  this  assumed  name  ex- 
actly what  would  have  hap]>ened  if  the  grantor 
had  used  his  true  name, — that  is,  he  acquired 
title  to  the  property;  nor  were  the  holders  of 
these  bonds  prejudiced,  because  they  had  no 
interest  either  in  the  property  or  in  these  bonds 
at  the  time  the  trust  deed  was  executed,  and  it 
was  then  the  crime  of  forgery  was  committed, 
if  at  all.  Whatever  may  have  been  the  of- 
fense, if  any,  committed  by  Robertson  in 
afterwards  obtaining  money  on  those  bonds  as 
executed  by  Phillips,  at  any  rate  it  could  not 
make  that  forgery  which  was  not  so  at  the 
time  the  trust  deed  was  made.  We  do  not 
think,  under  the  facts  disclosed,  that  this  act 
was  felonious.  As  Mr.  Wharton,  in  volume  1, 
%  660,  of  his  work  on  Criminal  Law,  says,  it  is 
not  "forgery  when  the  offense  is  not  the  as- 
sumption of  the  name  of  a  supposed  third  per- 
son, but  the  adoption  of  an  alias  or  alternative 
name  of  the  party  charged."   But  it  is  insisted 


1896. 


WlBHL,  PrOBASCO,  &  Co.  V.  ROBBRTBON. 


431 


that  this  case  must  at  all  events  be  reversed,  as 
the  court  below  permitted  on  the  trial  the 
Cleveland  National  Bank,  without  proof  of  its 
execution,  to  read  the  note  of  Robertson  held 
by  it.  over  the  objection  of  appellants.  We 
do  not  think  this  objection  was  well  taken.  It 
is  true  that  the  bill  of  complainant  bank  al- 
leged that  it  was  the  owner  of  a  note  of  Rob- 
ertson's for  $2,500,  and  that  this  averment  was 
denied  by  the  defendants  Wiehl,  Probasco,  & 
Co.,  but  It  was  admitted  to  be  true  by  Robert- 
son, the  maker,  asainst  whom  they  sought  a 
personal  decree.  Appellants  were  in  nowise 
interested  in  this.  As  no  relief  was  asked 
against  them  on  the  note  it  was  immaterial  to 
them  whether  complainant  did  or  did  not  have 


this  note,  or  whether  it  was  duly  executed,  as 
they  had  no  controversy  with  the  bank  over 
it.  The  question  that  appellants  were  inter- 
ested in  was  whether  the  complainant  bank 
had  the  four  bonds  claimed  by  it,  and  as  such 
holder  could  insist  upon  treating  the  propert}*^ 
as  a  trust  fund  for  their  security.  If  it  held 
these  it  was  unimportant  to  appellants  whether 
they  were  held  as  collateral  to  a  note  or  as  ab- 
solute owner.  The  Cleveland  National  Bank 
did  not  appeal,  and  we  therefore  cannot  con- 
sider the  question  whether,  having  repudiated 
this  trust  deed,  the  chancellor  was  in  error  in  < 
letting  Wiehl,  Probasco,  &  Co.  in  to  partici 
pate  in  the  trust  fund. 
Affirmed. 
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1.  A  person  tmeki]ii^i^oodsftyrpariiei&. 
lar  GOfltomem  at  prices  fixed  in  each  oaae  by 
special  contract  is  not  a  common  carrier  so  as  to 
be  liable  as  an  insarer  of  the  goods. 

£•  Ae«nier&inotliableft>rtheloflsdiie 
to  the  loformtlng  of  a  ho^^ead  of  mo- 
laeses  by  reason  ot  fermentation,  as  this  re- 
sults from  the  operation  of  natural  laws, which  a 
common  carrier  does  not  Insure  a«rainst. 

(July  2»,  1885.) 

ACTION  to  recover  the  value  of  a  hogshead 
of  molasses  which  burst  while  being 
moved  by  defendant  from  the  railroad  station 
to  plaintiff's  store.    Judgment  far  defendant. 

Defendant,  a  truckman,  on  one  of  the  warm- 
est days  in  the  summer  of  1891,  undertook  to 
transport  a  hogshead  of  molasses  from  the 
railway  station  to  plaintiffs  store.  On  arrival 
at  the  store  the  hogshead  was  found  to  be  leak- 
ing from  fermentation.  Taps  had  been  pro- 
vided for  gauging  the  hogshead,  which  might 
have  been  used  for  venting  it.  If  they  had 
been  removed  and  the  gas  caused  bv  fermenta- 
tion allowed  to  escape  before  unloading  the 
bursting  might  have  been  prevented.  The 
negligence  {tlleged  was  in  failing  to  make  the 
attempt  to  prevent  the  bursting. 

Further  facts  appear  in  the  opinion. 

Mesere.  Bumhamt  Brown*  A  Warrent 
for  plaintiff: 

The  molasses  was  lost  while  in  the  posses- 
sion and  keeping  of  the  defendant,  a  common 
carrier. 

Under  the  common  law  the  defendant  be- 
came an  insurer  of  the  property  while  in  his 


possession,  and  liable  for  any  loss  unless  oc- 
casioned  by  act  of  God  or  public  enemy. 

Coggs  V.  Bernard,  2  Ld.  Kaym.  909;  Moses  v. 
Boston  dM.ROo.2ili{.  H.  71,  65  Am.  Dec. 
222;  HaU  v.  CTutney,  86  N.  H.  26;  Rixford  v. 
Smith,  52  N.  H.  865,  18  Am.  Rep.  42:  Ewart 
V.  Street,  2  Bail.  L.  157.  28  Am.  Dec.  181; 
Gilmore  v.  Carman,  1  Smedes  &  M.  279.  40 
Am.  Dec.  96;  Fish  y.  Chapman,  2  Ga.  849.  46 
Am.  Dec.  898;  Leonard  v.  Hendriekson,  18  Pa. 
40,  55  Am.  Dec.  587:  New  Brunswick  8.  B.  A 
C.  Transp,  Co.  v.  Tiers,  24  N.  J.  L.  697,  64 
Am.  Dec.  898;  Cooper  v.  Berry,  21  Ga.  526; . 
Fergusson  v.  Brent,  12  Md.  9,  71  Am.  Dec. 
582;  Arnold  v.  Jones,  26  Tex.  885,  82  Am. 
Dec.  617;  Hooper  y.  Wells,  F.  d  Co.  27  Cal.  11, 
85  Am.  Dec.  211;  Merritt  v.  E!arU,  29  N.  Y. 
115,  86  Am.  Dec.  292;  Michaels  v.  New  Fork 
a  R.  Co.  80  N.  Y.  564,  86  Am.  Dec.  415; 
Wo{f  V.  American  ^Exp.  Co.  48  Mo.  481,  97 
Am.  Dec.  406. 

The  defendant,  in  order  to  avoid  his  liability 
for  the  loss  of  the  molasses,  must  satisfy  the 
court  that  the  loss  was  occasioned  by  the  act 
of  God. 

Loss  by  act  of  God  is  such  an  "irresistible 
disaster  as  results  immediately  from  natural  ■ 
causes,  and  is  in  no  sense  attributable  to  hu- 
man agency/' 

Schouler,  Bailments  &  Carriers,  p.  891. 

The  act  of  God  seems  to  involve  some  notion  < 
of  an  accident  from  natural  causes,  impossible 
to  be  foreseen,  and  therefore  impossible  to  be 
guarded  against. 

Ewart  V.  Street,  2  Bail.  L.  157,  28  Am.  Dec. 
181. 

The  criterion,  it  seems,  is,  that  if  it  be  such 
an  accident  as  no  human  foresight  or  sagacity 
could  have  prevented,  then  the  Toss  will  be  ex- 
cused. 

Oilmore  v.  Carman,  1  Smedes  &  M.  279,  40  • 
Am.  Dec.  96;  Fish  v.  Cfiapman,  2  Ga.  849,  48 
Am.  Dec.  898. 


NoTX.— As  to  liabiiity  of  carriers  as  affected  by 
act  of  Gk>d,  see  Blythe  v.  Denver  &  R.  O.  R.  Co. 
(Ck>lo.)  11  L.  R.  A.  615«  and  note,;  also  Long  v.  Penn- 
sylvania K.  Co,  (Pa.)  14  L.  R.  A.  741;  Lane:  v. 
Pennsylvania  R.  Co.  (Pa.)  20  L.  R.  A.  880;  Llbby 
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V,  Maine  C.  R.  Co.  (Me.)  80  L.  R.  A.  812;  and  Wald  v. 
Pittsburff,  C.  C.  &  St.  L.  it,  Co.  (III.)  36  L.  R.  A.  aW. 
As  to  transportation  of  dangerous  articles  by 
carrier,  see  nou  to  California  Powder  Works  v. 
AtlanUc  ft  P.  R.  Co.  (Cal.)  86  L.  R.  A.  648. 
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If  divers  causes  concur  in  the  loss,  the  act 

of  God  being  one,  but  not  the  immediate  or 

proximate  cause,  such  act  of  God  does  not  dis- 

•.charge  the  carrier.    To  have  this  effect,  it 

most  be  one  exclusive  of  human  agency. 

New  Brurmoick  8.  B.  db  G.  Transp.  Co.  v. 
Tiers,  24  N.  J.  L.  697,  «4  Am.  Dec.  394. 

To  relieve  him  the  act  of  Gk>d  must  be  the 
immediate  cause  of  the  loss. 

Ferguswn  v.  Brent,  12  Md.  9,  71  Am.  Dec. 
582. 

If  the  loss  or  injury  happen  in  any  way 
through  the  agency  of  man,  it  cannot  be  con- 
sidereal  the  act  of  God. 

Michaels  v.  New  York  G.  R.  Go.  80  N.  T. 
564, 86  Am.  Dec.  415. 

The  act  of  God  which  excuses  the  carrier 
'  must  not  only^be  the  proximate  cause  of  the 
loss,  but  the  better  opinion  is  that  it  must  be 
the  sole  cause. 

Wolf  V.  American  Exp.  Go.  48  Mo.  421,  97 
Am.  Dec.  406. 

The  defendant  well  knew  that  molasses  fer- 
mented in  warm  weather.  He  knew  that  the 
day  that  he  undertook  to  itransport  it  was  a 
warm  day — "one  of  the  warmest  of  the  sea- 
son." He  knew  and  had  every  opportunity  to 
know  whether  the  cask  was  full  or  not  If 
the  defendant  had  been  asked  by  the  plaintiff 
to  bring  from  the  freight  station  instead  of  a 
hogshead  of  molasses  a  certain  box  which  bore 
his  name,  with  no  other  mark  upon  it,  and  was 
not  informed  of  its  contents  and  bad  no  reason 
to  believe  it  contained  anything  dangerous  to 
handle  or  expose  to  the  sun  when  in  fact  it 
contained  nitro- glycerine,  then  in  case  of  ac- 
cident and  loss  by  explosion  the  carrier  might 
not  be  liable  for  the  loss. 

Parrott  v.  WeUs  {"The  Nitro- Glycerine 
Gas^\  82  U.  8.  15  Wall.  524,  21  L.  ed.  206. 

But  the  defendant  here  was  negligent  in  un- 
dertaking to  transport  the  molasses  at  the  time 
of  day  that  it  was  transported,  and  during  a 
day  which  was  one  of  the  warmest  of  the  season 
when  he  knew  the  contents  of  the  hogshead 
and  that  molasses  ferments  in  warm  weather. 

Rixf<yrd  v.  Bmith,  52  N.  H.  361,  18  Am. 
Rep.  42;  Michaels  v.  JV«v  York  G.  R.  Co.  80  N. 
T.  564,  86  Am.  Dec.  415;  Schouler,  Baihnents 
-&  Carriers,  p.  399. 

The  burden  of  proof  is  on  the  defendant  to 
show  that  the  loss  occurred  from  some  cause 
that  would  furnish  him  with  a  defense. 

BaU  V.  Cheney,  36  N.  H.  32. 

Mr.  Joseph  W.  Fellows  for  defendant. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  found  that  the  defendant  was  a 
common  carrier.  The  flndine  that  he  was  en- 
gaged in  the  business  of  trucking  goods  for  hire 
from  the  railway  freight  station  to  different 
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stores  in  the  city  lacks  the  distinguishing  char- 
acteristics of  a  common  carrier,  namely,  the 
holding  of  oneself  out  as  ready  '*to  carry  at 
reasonable  rates  such  commodities  as  are  in  his 
line  of  business,  for  all  persons  who  offer  them, 
as  early  as  his  means  will  allow."  Sfielden  v. 
Robinson,  7  N.  H.  157,  168,  26  Am.  Dec.  726; 
EUUns  V.  Boston  c6  M.  R.  Co.  23  N.  H.  275; 
Moses  V.  Boston  &  M.  R.  Co.  24  N.  H.  71,  80. 
88,  89,  55  Am.  Dec.  222:  McDuffee  v.  Portland 
dt  R.  R.  Go.  52  N.  H.  430, 448, 18  Am.  Rep.  72; 
State  V.  United  States  cfe  C.  Exp.  Go.  60  N.  H. 
219,  261;  2  Kent,  Com.  597,  598;  Story,  Bailm. 
§§  495,  508;  Brind  v.  Dale,  8  Car.  &  P.  207; 
Liver  Alkali  Co,  v.  Johnson,  L.  R  9  Exch. 
338,  348;  Seaife  v.  Farrant,  L.  R.  10  Exch. 
858,  365;  Nugent  v.  Smith,  L.  R.  1  C.  P.  Dlv. 
428;  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec. 
393;  Allen  v.  Sackrider,  87  N.  Y.  841;  Laugh 
V.  Outerbridge,  148  N.  Y.  271,  278.  25  L.  R  A. 
674. 

The  inference  from  this  finding  is  as  strong, 
to  sav  the  least,  that  the  defendant's  business 
was  limited  to  trucking  for  particular  custom- 
ers  at  prices  fixed  in  each  case  by  special  con- 
tract, as  it  is  that  he  held  himself  out  as  ready 
to  truck  for  the  public  indiscriminately,  at  rea- 
sonable prices.  If  such  was  the  character  of 
his  business,  he  was  not  an  insurer  of  the  plain- 
tiff's goods  (there  being  no  special  contract  of 
insurance),  and  was  only  bound  to  exercise  or- 
dinary ckre  in  respect  to  them. 

If  the  defendant  was  a  common  carrier,  he 
is  not  liable  for  the  plaintiff's  loss,  since  it 
happened  from  the  operation  of  natural  laws 
which  a  common  carrier  does  not  insure 
against.  Bvdson  y.  Baxendaie,  2  Hurlst.  &  N. 
574;  Great  Western  R.  Go.  v.  Blower,  20  Week. 
Rep.  776;  Nugent  y.  Smith,  L.  R.  1  C.  P.  Dlv. 
428;  Nelson  v.  Woodruff,  66  U.  S.  1  Black.  156, 
17  L.  ed.  97;  Smith  v.  New  Haven  d  N.  R.  Go. 
12  Allen,  531,  588,  90  Am.  Dec.  166;  SweUand 
V.  Boston  db  A.  R.  Go.  102  Mass.  276,  282; 
Dow  V.  Portland  Steam  Packet  Go.  84  Me.  490; 
Goupland  v.  Housatonic  R.  Go.  61  Conn.  581, 
15  L.  R  A.  534;  Rixford  v.  Smith,  52  N.  H. 
355,  18  Am.  Rep.  42. 

In  Farrar  v.  Adams,  1  Bull.  N.  P.  69c,  It  is 
said  that  *'if  an  action  were  brought  against  a 
carrier  for  negligently  driving  his  cart,  so  that 
a  pipe  of  wine  was  burst,  and  was  lost,  it 
would  be  good  evidence  for  the  defendant  that 
the  wine  was  upon  the  ferment,  and,  when  the 
pipe  burst,  he  was  driving  gently." 

It  being  found  that  the  plalntifrs  loss  was  not 
due  to  any  want  of  ordinary  care  on  the  part 
of  the  defendant,  there  must  be  judgment  for 
the  defendant. 

Smith,  J.,  did  not  sit..  The  others  con- 
curred. 
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William  MATTHEWS,  Exr.,  etc.,  of  Caro- 
line Sil vernal].  Deceased,  Appt,, 
t. 
AMERICAN  CENTRAL  INSURANCE 
COMPANY,  Re»pt., 

(164N.Y.449.) 

1.  A  BtaAdard  insurance  policy  bein^ 
lirepared  by  insnrem  should  be  construed, 
wben  the  meaninfir  is  doubtful,  most  favorable  to 
the  insured. 

it*  A  liberal  construction  of  an  insur- 
an<5e  policy*  if  it  is  a  reasonable  one  and  will 
prevent  injustioe,  should  be  adopted  when  a  lit- 
eral construction  would  lead  to  manifest  injus- 
tice. 

8.  In  case  of  a  loss  by  fire  after  the 
death  of  the  original  insured  and  before 
the  appointment  of  a  legral  representative  those 
interested  in  the  policy  must  make  reasonable 
efforts  to  see  that  the  covenants  as  to  notice  and 
proofs  of  loss  are  kept,  and  within  a  reasonable 
time  must  use  such  agencies  as  t\A  law  provides 
to  secure  that  result. 

4*  The  appointment  of  a  temporajry 
representatiTe  who  may  take  the  nec- 
essary steps  to  prosecute  a  cause  of  action  on 
an  insurance  policy  within  the  periods  limited 
may  be  necessary  in  case  of  a  loss  occurring  after 
the  death  of  the  insured,  if  the  appointment  of 
an  executor  or  administrator  cannot  for  any  rea- 
son be  secured  with  ordinary  promptness. 

6.  A  dismissal  of  .the  complaint  on  the 
merits  cannot  be  made  by  the  appel- 
late division  on  hearing  exceptions  upon  a 
motion  for  a  new  trial  under  Code  Civ.  Proc. 
§  1000,  but  if  the  exceptions  are  well  taken  the 
motion  should  be  granted  and  the  case  sent  back 
for  a  new  trial;  if  they  are  not  well  taken,  the 
motion  should  be  denied  and  Judgment  entered 
on  the  verdict  or  order  of  nonsuit,  as  the  case 
maybe. 

{Martin  and  O'Brien,  JJ.,  dissent.) 
(December  7, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  the  Circuit  Court  for  Steuben  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Modified  and  affirmed. 

Statement  by  Vann,  J. : 

On  the  Ist  of  August,  1889,  the  defendant 
issued  its  policy  of  insurance,  of  the  standard 
form,  to  Mrs.  Caroline  Silvernail,  whereby  it 
insured  her  dwelling  house,  barn,  and  the  prod- 
uce therein,  against  loss  or  damage  by  fire, 
to  an  amount  not  exceeding  |(1,050,  for  the 
term  of  three  years  from  that  day.  On  the  2d 
of  December,  1891,  Mrs.  Silvernail  died,  leav- 
ing a  will,  in  which  the  plaintiff  was  nominated 
as  sole  executor.  The  probate  of  her  will  was 
opposed  by  some  of  her  heirs,  and  on  the  20th 


NoTB.— As  to  the  effect  of  Insanity  of  insured 
person  on  obliffation  to  give  notice,  see  Buchannan 
y.  Supreme  Conclave  I.  O.  of  H.  (Fa.)  3i  L  .R.  A.  498. 
Z9  L.  R.  A. 


of  April,  1892.  when  the  contest  was  still  in 
progress  before  the  surrogate,  a  fire  occurred, 
which  destroyed  a  portion  of  the  property  in- 
sured, both  real  and  personal.  On  the  15th  of 
May,  1894,  the  contest  over  the  will  resulted 
in  its  admission  to  probate,  and  the  appoint- 
ment of  the  plaintiff  as  executor.  July  11, 
1894,  proofs  of  loss  were  sworn  to  by  the  plain- 
tiff, and  shortly  thereafter  mailed  to  the  de- 
fendant, which  received  them  at  the  home  of- 
fice, in  St.  Louis,  July  23,  1894.  and  retained 
them,  without  objection.  The  loss  not  having 
been  paid,  on  the  29th  of  October  following 
this  suit  was  commenced  upon  the  policy. 
The  defendant  pleaded  as  defenses  that  the  ac- 
tion was  not  begun  within  twelve  months  next 
after  the  fire,  although  there  was  a  limitation 
by  contract  to  that  period,  that  writton  notice 
of  the  loss  was  not  immediately  given,  and 
that  proofs  of  loss  were  not  furnished  within 
sixty  days  after  the  fire,  as  required  by  the  pol- 
icy. Upon  the  trial,  after  the  defendant's 
counsel  had  expressly  stated  that  he  did  not 
ask  to  have  any  question  submitted  to  the  jury, 
the  court,  upon  motion  of  the  plaintiff,  di- 
rected a  verdict  in  his  favor  for  the  sum  of 
$612,  the  admitted  value  of  the  property  de- 
stroyed, with  interest  from  the  23d  of  Septem- 
ber, 1894,  and  ordered  that  the  defendant's  ex- 
ceptions should  be  heard  by  the  appellate  di- 
vision in  the  first  instance,  and  that  entry  of 
judgment  should  in  the  meantime  be  sus- 
pended. The  appellate  division  having,  by  a 
divided  vote,  sustained  the  exceptions  and  dis- 
missed the  compliant,  the  plaintiff  appealed  to 
this  court. 

Mr.  John  F.  ParUinrst,  for  appellant: 

The  one-year  limitation  in  the  policy  did  not 
commence  to  run  until  the  appointment  of 
plaintiff  as  executor. 

Wenman  v.  Mohawk  Ins.  Co.  13  Wend.  268, 
28  Am.  Dec.  464:  Bucklin  v.  Ford,  5  Barb.  398; 
Sanford  v.  Sanford,  62  N.  Y.  553;  Richards  v. 
Maryland  Ins.  Co.  12  U.  S.  8  Cranch,  84,  8  L. 
ed.  496;  Dunning^.  Ocean  Nat.  Bank,  6  Lans. 
296:  Pendletonyr.  Pendleton,  ^Bmh,4m\  Word 
V.  West,  38  Ark.  243;  Benjamin  v.  DeGroot,  1 
Denio,  156;  Code  Civ.  Proc.  §  415;  Angell, 
Limitations  of  Actions,  §§  54-63,  144;  IleiD 
York  V.  Hamilton  F.  Ins.  Co.  39  N.  Y.  46; 
Mvrray  v.  East  India  Co.  5  Bam.  &  Aid.  204; 
Braun  v.  Sauerwein,  77  U.  S.  10  Wall.  218,  19 
L.  ed.  895;  Hobart  v.  Connecticut  Turnp.  Co. 
15  Conn.  145;  Steen  v.  Niagara  F.  Ins.  Co.  89 
N.  Y.  323,  42  Am.  Rep.  297;  Hay  v.  Star  F. 
Ins.  Co.  77  N.  Y.  285;  Wood,  Fire  Ins.  p.  145; 
Longhurst  v.  Star  Ins.  Co.  19  Iowa,  364;  Stout 
V.  City  F.  Ins.  Co.  12  Iowa,  871.  79  Am.  Dec. 
589. 

The  legal  representative  was  the  only  person 
who  could  sue  upon  the  policy.  It  was  a  per- 
sonal contract  to  which  the  creditors  and  heirs 
were  not  parties. 

Wyman  ▼.  Prosser.  86  Barb.  371;  Wyman  v. 
Wyman,  26  N.  Y.  255;  Lawrence  v.  Niagara 
F.  Ins.  Co.  2  App.  Div.  268. 

The  cause  of  action,  which  must  exist  before 
the  statute  can  run,  is  not  complete  until  there 
exists  a  party  to  sue  and  be  sued. 
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Wenman  v.  Mohawk  Ins,  Co.  13  Wend.  268, 
28  Am.  Dec.  464;  BucJdin  ▼.  Ford,  5  Barb. 
898;  Richards  v.  Maryland  Ins.  Co.  12  U.  8.  8 
Oranch,  84,  8  L.  ed.  496;  Braun  v.  Sauerwein^ 
77  U.  8.  10  Wall.  218,  19  L.  ed.  895;  Hay  ▼. 
8tar  F.  Ins.  Co.  77  N.  Y.  285;  Cooper  v.  (Tnit- 
ed  States  Mui.  Acei.  Asso.  57  Hun,  410;  Bern- 
mes  V.  City  F.  Ins.  Co.  80  U.  8.  18  Wall.  158, 
20  L.  ed.  490;  CoTien  v.  New  York  Mui.  L.  Ins. 
Co,  60  N.  Y.  628,  10  Am.  Rep.  522;  8ands  v. 
Nffw  York  L.  Ins.  Co.  50  N.  Y.  687,  10  Am. 
•Hep.  585;  Mutual  Ben,  L.  Ins.  Co.  v.  Atwood, 
24  Gratt.  497,  18  Am.  Rep.  652;  Mutual  Ben. 
L.  Ins.  Co.  V.  Hillyard,  87  N.  J.  L.  444,  18 
Am.  Rep.  741;  Steen  v.  Niagara  F.  Ins.  Co.  89 
N.  Y.  815,  42  Am.  Rep.  297;  Trippe  v.  Pfoti- 
dent  Fund  Soc.  140  N.  Y.  26,  22  L.  R.  A.  482; 
Chandler  v.  St.  Paul  F.  cfe  M.  Ins.  Co.  21  Minn. 
85. 18  Am.  Kep.  885;  Stout  v.  City  F.  Ins.  Co. 
12  Iowa,  871,  79  Am.  Dec.  539;  Barber  v.  Fire 
<fe  Marine  Ins.  Co.  16  W.  Va.  658,  87  Am.  Rep. 
800;  Clark  v.  Lehman,  65  111.  App.  288. 

Conditions  of  the  policy  as  to  proof  and  pro- 
cedure after  loss  are  entitled  to  a  liberal  and 
reasonable  construction  in  favor  of  the  in- 
sured. 

MeNally  v.  Phanix  Ins.  Co.  187  N.  Y.  898; 
Trippe  v.  Provident  Fund  See.  140  N.  Y.  26,  22 
L.  R.  A.  482;  Oermania  Ins.  Co.  v.  Boykin,  79 
U.  8.  12  Wall.  483,  20  L.  ed.  442;  Paltroviteh 
V.  Phcenix  Ins,  Co.  143  N.  Y.  75,  26  L.  R.  A. 
198;  BumsteadY.  Dividend  Mut.  Ins.  Co.  12  N. 
Y.  92. 

In  enforcing  conditions  as  to  proofs  of  loss, 
the  court  will  require  **no  more  information  of 
the  party  than  what  appeared  to  be  within  his 
contract." 

Trippe  y.  Provident  Fund  Soc.  140  N.  Y.  26, 
22  L.  R.  A.  482;  MeNaUy  v.  PhcBnix  Ins.  Co. 
ia7  N.  Y.  898;  Paltroviteh  v.  Pha>nix  Ins.  Co. 
143  N.  Y.  75,  25  L.  R  A.  198;  McLaughlin  v. 
Washington  County  Mut.  Ins,  Co.  23  Wend. 
525;  Hoffman  v.  JEtna  Ins.  Co.  1  Robt.  501; 
Norton  v.  Rensselaer  d:  S.  Ins,  Co.  7  Cow.  649; 
Oermania  Ins.  Co.  v.  Boykin,  19  U.  8.  12  Wall. 
488.  20  L.  ed.  442. 

Where  the  performance  of  a  contract  depends 
upon  the  continued  existence  of  a  party,  there 
is  always  an  implied  condition  that  the  death 
of  the  party  contracting  shall  excuse  nonper- 
formance. 

Dexter  v.  Norton,  47  N.  Y.  65;  Taylor  v. 
Caldwell,  8  Best  &  8.  826;  Wheeler  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  82  N.  Y.  548,  87  Am. 
Rep.  694;  McNally  ▼.  Phmnix  Ins.  Co.  187  N. 
Y.  898;  Chicago.  M.  db  St.  P.  R.  Go.  v.  Boyt, 
149  U.  8.  1,  37  L.  ed.  625. 

Where  an  instrument  emanates  from  the 
obligor,  and  the  obligee  has  no  voice  in  its 
preparation,  its  terms  are  to  be  construed  most 
strongly  against  the  obligor,  and  all  doubts  are 
to  be- construed  in  favor  of  the  promisee  and 
against  the  promisor. 

New  York  v.  Hamilton  F.  Ins.  Co.  89  N.  Y. 
45;  Hay  v.  Star  F.  Ins.  Co.  77  N.  Y.  286,  38 
Am.  Rep.  607;  Hoffman  v.  jiSltna  F.  Ins.  Co. 
82  N.  Y.  405,  88  Am.  Dec.  837;  Steen  v. 
Niagara  F.  Ins.  Co.  89  N.  Y.  815,  42  Am. 
Rep.  297;  Paul  v.  Travelers^  Ins.  Co.  112  N. 
Y.  472,  8  L.  R.  A.  443;  Kratzenstein  v.  West- 
ern Assur.  Co.  116  N.  Y.  54,  5  L.  R.  A.  799; 
Reynolds  v.  Commerce  F.  Ins,  Co.  47  N.  Y. 
89  L.  R.  A. 


697;  Cooper  v.  United  States  Mut.  Acei.  Ass9. 
57  Hun,  410;  Chandler  v.  St.  Paul  F.  d  M. 
Ins.  Co,  21  Minn.  85,  18  Am.  Rep.  885. 

The  plaintiff  was  not  bound  to  apply  for  the 
appointment  of  a  temporary  administrator  to 
bring  this  action. 

Hall  V.  Brennan,  64  Hun,  897,  Affirmed  in 
140  N.  Y.  409;  Hayden  v.  Pierce,  144  N.  Y. 
519;  McGregor  v.  Buel,  24  N.  Y.  166;  Redfield^ 
Law  &  Practice  of  Surrogates'  Courts,  p.  834; 
Re  Chase,  82  Hun,  320;  Code  Civ.  Proc. 
§§  2670  et  seq. 

There  can  be  no  aches  when  there  is  no  per- 
son to  sue. 

Sanford  v.  Sanford,  62  N.  Y.  564;  RidiardB^ 
V.  Maryland  Ins.  Co.  12  U.  8.  8  Cranch,  84,  8 
L.  ed.  496;  Bueklin  v.  Ford,  6  Barb.  893r 
An  gel! ,  Limitations  of  Actions,  p.  61;  Sheldon 
V.  Heaton,  88  Hun.  538. 

Laches  is  a  neglect  to  do  something  which 
by  law  a  man  is  obliged  to  do. ' 

Sebag  v.  AMtbol,  4  Maule  &  8.  462;  Lux  v. 
Haggin,  69  Cal.  266;  Smith  v.  Duncan,  16  K 
J.  Eq.  240;  Lindley,  Partn.  902;  2  Bouvier, 
Law  Diet.  2;  Sheldon  v.  Heaton,  88  Hun^ 
688.  « 

The  two  years'  contest  was  an  insuperable 
impediment  arising  without  his  fault. 

Riley  v.  Riley,  141  N.  Y.  409. 

Whether  the  present  limitation  be  regarded 
as  one  by  contract,  or  special  provision,  of  ]aw» 
it  is  equally  within  this  rule. 

Hayden  v.  IHerce,  144  N.  Y.  512. 

It  would  have  been  absurd  to  hold  that  there- 
was  a  statute  of  limitations  within  which  a 
claim  must  be  sued,  when  there  had  been 
neither  a  person  to  be  sued,  nor  anv  court  or 
tribunal  before  which  the  state  could  be  sum- 
moned  to  answer  the  suit. 

Parmenter  v.  State,  135  N.  Y.  168. 

The  general  provisions  of  the  Code  govern- 
ing the  statutes  of  limitations  apply  also  to* 
limitations  by  contract. 

Hayden  v.  Pierce,  144  N.  Y.  612;  Titus  v. 
PooU,  145  N.  Y.  425;  Hay  v.  Star  F.  Ins.  Co. 
77  N.  Y.  286  83  Am.  Rep.  607;  Hoffman  v. 
jEtna  F.  Ins.  Co.  82  N.  Y.  415,  88  Am.  Dec. 
837. 

Mr.  I.  N.  Amest  for  respondent: 

If  th£  plaintiff  as  the  legal  representative  of 
the  assured  has  not  performed  all  the  terms- 
and  conditions  of  the  policy  respecting  the 
time  when  said  proofs  of  loss  should  have  been 
rendered  and  when  this  action  should  have 
been  commenced,  and  there  is  no  waiver  or 
estoppel,  the  cause  of  action  is  lost  to  him  and 
his  estate. 

Imperial  F.  Ins.  Co.  v.  Coos  County,  151  U. 
8.  452,  88  L.  ed.  281;  Riddlesbarger  v.  Hart- 
ford F.  Ins.  Co.  74  U.  8.  7  Wall.  886,  19  L.  ed. 
257;  Wilkinwn  v.  First  Nat.  Fire  Ins.  Co.  7S 
N.  Y.  499,  28  Am.  Rep.  166;  Wheder  v.  Con- 
necticut Mut.  L.  Ins.  Co.  82  N.  Y.  548.  87  Am. 
Rep.  594;  Wilson  v.  j^na  Ins.  Co.  27  Vt  99; 
Waynesboro  Mut.  F.  Ins.  Co.  v,  Conover,  98  Pa. 
884.  42  Am.  Rep.  618. 

Under  the  policy  it  is  provided  where  the 
word  "insured"  occurs,  it  shall  be  held  to  in- 
clude the  le^al  representative  of  the  insured. 

The  condition  that  no  action  can  be  sustained 
by  the  insured  or  her  legal  representative  un- 
less commenced  within  twelve  months  next 
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after  the  fire  is  a  coDdition  precedent  which 
has  not  been  performed  or  waived  in  the  case 
at  bar,  hence  there  can  be  no  recovery. 

King  v.  Watert&wn  F.  Ins,  Co,  47  Hun,  1; 
PeopU  V.  American  Steam  Boiler  Ins.  Co.  06 
Hun,  456;  RipUy  v.  .^nalns,  Co.  80  N.  Y.  168, 
86  Am.  Dec.  S&Z;  Wilkinson  v.  First  Nat.  Fire 
Ins.  Co.  72  I^.  Y.  499,  28  Am.  Rep.  166; 
Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.  82  N. 
Y.  548,  87  Am.  Kep.  594;  Tasker  v.  Kenton 
Ins.  Co.  58  N.  H.  469;  Riddlesbarger  v.  Hart- 
ford F.  Ins.  Co.  74  U.  8.  7  Wall.  886, 19  L.  ed. 
257;  Quinn  v.  Royal  Ins.  Co.  81  Hun,  207; 
BeUer  v.  Prudential  Ins.  Co.  16  Daly.  844; 
Chambers  v.  Atlas  Ins.  Co.  51  Conn.  17, 50  Am. 
Rep.  1;  Bradley  v.  PhoRnix  Ins.  Co.  28  Mo. 
App.  7;  Johnson  v.  Humboldt  Ins.  Co.  91  Dl. 
92,  83  Am.  Rep.  47;  Merchants  Mut.  Ins.  Co, 
V.  LacroiXy  85  Tex.  249;  Virginia  Fire  d  M. 
Ins.  Co.  V.  Wells,  88  Va.  786;  Brown  v.  Roger 
Williams  Ins.  Co.  7  R.  I.  801;  Wilson  v.  .^na 
Ins.  Co.  27  Vt.  99;  May,  Ins.  3d  ed.  §§  478, 
488. 

Under  the  wording  of  the  New  York  stand- 
ard policy  the  short  contractual  twelve  months 
limitation  commences  to  run  from  the  day 
of  the  fire,  not  from  the  time  the  loss  matures 
or  becomes  due  and  payable. 

King  v.  Watertown  F.  Im.  Co.  47  Hun,  1; 
Q^inn  v.  Royal  Ins.  Co.  81  Hun,  207;  People  v. 
American  Steam  Boiler  Ins.  Co.  96  Hun,  456; 
Chambers  v.  Atlas  Ins.  G?.51  Conn.  17,  50  Am. 
Rep.  1;  Bradley  v.  Phosnix  Ins.  Go.  28  Mo. 
App.  7;  Johnson  v.  Humboldt  Ins.  Co.  91  111.  92, 

88  Am.  Rep.  47;  Carraway  v.  Merchants^  Mut. 
Ins.  Co.  26  La.  Ann.  298;  Proska  v.  McCormick, 
56  Iowa,  818. 

The  fact  that  there  was  a  contest  over  the 
probate  of  the  will  which  lasted  two  or  three 
years  is  no  excuse. 

Bliss's  Code,  §  2688,  and  cases  there  cited; 
Redfield,  Law  <&  Practice  of  Surrogate's  Courts, 
2ded.  p.  345;  Wilkinsons.  First  Nat.  Fire  Ins. 
Co.  72  N.  Y.  499,  28  Am.  Rep.  166;  Wheeler  y. 
Connecticut  Mut.  L.  Ins.  Co.  82  N.  Y.  548,  87 
Am.  Rep.  594;  Riddlesbarger  v.  Hartford  F. 
Ins.  Co.  74  U.  8.  7  Wall.  886,  19  L.  ed.  257; 
Beebe  v.  Johnson,  19  Wend.  500,  82  Am.  Dec. 
518;  Wilson  v.  .^na  Ins.  Co.  27  Vt,  99. 

The  general  statute  of  limitations  prescribed 
by  law  or  the  Code  has  no  application  to  a  limi- 
tation stipulated  by  contract. 

Wilkinson  v.  First  Nat.  Fire  Ins.  Co.  72  N. 
Y.  499,  28  Am.  Rep.  166;  RiddleOfarger  v. 
Hartford  F.  Ins.  Co.  74  U.  8.  7  Wall.  886,  19 
L.  ed.  257;  Better  v.  Prudential  Ins.  Co.  16 
Daly,  844;  Quinn  v.  Royal  Ins.  Co.  81  Hun. 
207;  Peopie  v.  American  Steam  Boiler  Ins.  Co. 
96  Hun.  456;  Tasker  v.  Kenton  Ins.  Co.  58  N. 
H.  469;  Proska  v.  McCormick,  56  Iowa,  318. 

When  a  person  by  express  contract  engages 
absolutely  to  do  an  act  not  impossible  or 
unlawful  at  the  time,  neither  inevitable  acci- 
dent, nor  other  unforeseen  contingency  not 
within  his  control,  will  excuse  him,  for  the 
reason  that  he  might  have  provided  against 
them  by  his  contract. 

Wheeler  v.  Connecticut  Mut  L.  Ins.  Co.  82  N. 
Y.  548, 87  Am.Rep.  594;  Dexter  Y.Norton^ATl  N. 
Y.  62,  7  Am.  Rep.  415;  Harmony  v.  Bingham, 
12  N.  Y.  99,  62  Am.  Dec.  142;  Tompkins  v. 
Dudley,  25  N.  Y.  272.  82  Am.  Dec.  349;  Beebe 
V.  Johnson,  19  Wend.  500,  82  Am.  Dec.  518; 
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Ward  V.  Hudson  River  Blda.  Co.  125  N.  Y. 
280;  Booth  v.  Spuyten  Duyvil  Rolling  MiUCo. 
60  N.  Y.  487;  School  Diet.  No.  1  v.  Dauchy,  25 
Conn.  580,  68  Am.  Dec.  871. 

The  doctrine  by  which  the  performance  of  a 
contract  is  excused  when  rendered  impossible 
by  the  act  of  Ood  is  confined  exclusively  to 
those  examples  where  the  act  to  be  done  is  per- 
sonal, and  can  be  performed  only  by  the  party 
so  disqualified,  as  In  contracts  of  personal 
service. 

Wolfe  V.  Howes,  20  N.  Y.  197.  75  Am.  Dec. 
888;  Clark  v.  Gilbert,  26  N.  Y.  279.  84  Am. 
Dec.  189;  Spalding  v.  Rosa,  71  N.  Y.  40,  27 
Am.  Rep.  7;  Wheeler  v.  Connecticut  Mut.  L.  Ins. 
Co.  82  N.  Y.  5^9,  37  Am.  Rep.  594. 

The  nonperformance  of  a  contract  is  not  ex- 
cused by  the  act  of  God,  when  it  may  be  sub- 
stantialfv  carried  into  effect,  although  the  act  of 
€k>d  makes  a  literal  and  precise,  performance 
of  it  ithpossible. 

Williams  v.  Vanderbilt,  28  N.  Y.  217. 84  Am. 
Dec.  838;  Bed>e  v.  Johnson,  19  Wend.  500,  82 
Am.  Dec.  518;  Blacksmith  v.  Fellows,  7  N.  Y. 
401;  Norton  v.  Woodruff,  2  N.  Y.  158;  Tomp- 
kins V.  Dudley,  25  N.  Y.  272,  82  Am.  Dec. 
349;  Harmony  v.  Bingham,  12  N.  Y.  99.  62 
Am.  Dec.  143;  Wheeler  v.  Connecticut  Mut. 
L.  Ins.  Go.  82  N.  Y.  548,  87  Am.  Rep.  594. 

No  waiver  is  'proved  by  any  evidence  that 
has  any  probative  force.  If  there  had  been, 
being  oral,  under  the  policy  it  would  have  no 
force  or  effect.  ' 

Walsh  V.  Hartford  F.  Ins.  Co.  73  N.  Y.  5; 
Martin  v.  Universal  L.  Ins.  Co.  85  N.  Y.  278; 
^inlan  v.  Providence  Was/iington  Ins.  Co.  188 
N.  Y.  856;  AUen  v.  German  American  Ins.  Co. 
128  N.  Y.  6;  Messelback  v.  Sun  Fire  Opee,  122 
N.  Y.  578;  Baumgartel  v.  ProvidenceWashing- 
ton  Ins.  Co.  136  N.  Y.  547;  HUl  v.  London 
Assur.  Corp.  1 6  Daly  ,120;  Walton  v.  Agricultural 
Ins.  Co.  116  N.  Y.  817,  5  L.  R.  A.  677;  Walker 
V.  Phoenix  Ins.  Co.  89  Hun.  833;  KyU  v.  Com- 
mercial Union  Assur.  Co.  144  Mass.  43;  Waynes- 
boro Mut.  F.  Ins.  Co.  V.  Conover,  98  Pa.  384.  42 
Am.  Rep.  618;  Moore  v.  Hanover  F.  Ins.  Co, 
141  N.  Y.  219. 

The  general  statute  of  limitations  would  not 
apply. 

Quinn  v.  Royal  Ins.  Co.  81  Hun,  207;  Hill 
V.  Rensselaer  County  Supers.  119  N.  Y.  844; 
Dunham  v.  Sage,  7  Lans.  419. 

Vann»  J.,  delivered  the  opinion  of  the 
court: 

The  policy  in  question  provided  that,  if  a 
fire  should  occur,  "the  insured"  should  "give 
immediate  notice  of  any  loss  thereby,  in  writ- 
iDg,  to"  the  company,  and  "within  sixty  days 
after  the  fire"  should  furnish  proofs  of  loss, 
"signed  and  sworn  to  by  said  insured."  It 
further  provided  that  the  loss  should  not  be- 
come payable  until  sixty  days  after  the  receipt 
by  the  company  of  the  proofs  of  loss,  and  that 
"no  suit  or  action  on  this  policy,  for  the  re- 
covery of  anv  claim,  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing 
requirements,  nor  unless  commenced  within 
twelve  months  next  after  the  fire."  By  a  sub- 
sequent clause  it  was  stipulated  that,  whenever 
the  word  "insured"  occurred  in  the  policy,  it 
should  "be  held  to  include  the  legal  represen- 
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tatives  of  the  insured/'  and,  by  a  preceding 
clause,  that  any  change  in  interest,  title,  or 
possession,  ''other  than  by  death  of  the  in- 
sured," should  avoid  the  policy.  As  the  fire 
occuned  after  the  death  of  Mrs.  Silvernail, 
"'the  insured"  at  the  date  of  the  loss  was  either 
the  person  who  in  the  course  of  time  should  be 
lippointed  by  the  surrogate  to  administer  upon 
her  estate,  or  the  persons  interested  in  her  es- 
tate, who  expected  to  share  therein.  18  Am. 
&  Eng.  £nc.  Law.  p.  221 ;  21  Am.  &  Eng. 
Enc.  Law.  p.  18;  Oreenwood  v.  Holbrook,  111 
N.  Y.  465.  As  "legal  representatives"  are 
equivalent  to  "executors  and  administrators." 
where  the  subject-matter  or  context  does  not 
control  the  meaning,  we  will  first  proceed  upon 
the  assumption  that  on  the  death  of  the  testa- 
trix the  words  "the  insured,"  as  used  in  the 
policy,  referred  to  the  legal  representative  to 
be  appointed  by  the  surrogate.  That  person 
could  not,  in  the  nature  of  things,  be  known 
until  the  appointment  was  actually  made,  as 
in  the  case  of  testacy  the  executor  nominated 
might  die  or  decline,  and  in  case  of  intestacy 
none  of  the  persons  entitled  to  the  right  of 
administration  might  accept  the  trust.  The 
policy,  although  of  the  standard  form,  was 
prepared  by  insurers,  who  are  presumed  to 
have  had  their  own  interests  primarily  in  view; 
and  hence,  when  the  meaning  is  doubtful,  it 
should  be  construed  most  favorably  to  the  in- 
sured, who  had  nothing  to  do  with  the  pre- 
paration thereof.  BicJ^^on  v.  Hartford  F, 
Ins.  Co.  149  N.  Y.  307,  313;  Laws  1886,  chap. 
488;  Laws  1892,  chap.  690.  §  121.  Moreover, 
when  a  literal  construction  would  lead  to 
manifest  injustice  to  the  insured,  and  a  liberal, 
but  still  reasonable,  construction  would  pre- 
vent injustice,  by  not  requiring  an  impossibil- 
ity, the  latter  should  be  adopted,  because  the 
parties  are  presumed,  when  the  language  used 
by  them  permits,  to  have  intended  a  reasona- 
ble, and  not  an  unreasonable,  result.  Trippe 
V.  Promdent  Fund  Soc,  140  N.  Y.  28,  26,  22  L. 
R.  A.  432;  McNaUy  v.  Phc&yiix  Ins.  Co.  137  N. 
Y.  889.  •  Hence,  it  cannot  be  held  that  the  pol- 
icy became  of  no  value  upon  the  death  of  Mrs. 
Silvernail,  because  at  that  mpment  sbe  had, 
and  of  necessity  could  have,  no  legal  represen- 
tative to  give  immediate  notice  of  a  fire  if  one 
had  occurred.  So,  when  the  fire  actually  oc- 
curred there  was  still  no  legal  representative 
to  give  the  notice  specified,  yet  the  liberal  con- 
struction that  always  obtains  with  reference  to 
the  procedure  after  a  loss  does  not  permit  us 
to  hold  that  the  policy  became  void  because, 
under  the  circumstances  then  existing,  the  no- 
tice was  not  given  at  once.  PaUrovitch  v. 
Phasnix  Ins.  Co.  143  N.  Y.  73,  76,  25  L.  R.  A. 
198.  As  the  policy  provides  for  the  effect  of 
death,  and  Includes  under  the  head  of  "the 
insured"  the  legal  representative  of  the  insured, 
tiie  parties  necessarily  contemplated  a  period 
longer  or  shorter  in  duration,  depending  upon 
circumstances,  when  there  could  be  no  one  au- 
thorized to  act  for  the  estate.  Heoce  the  cove- 
nants that  "the  insured" should  give  written  no- 
tice immediately  after  the  fire,  and  that  within 
sixty  days  "the  insured"  should  sign,  swear  to, 
and  deliver  proofs  of  loss,  are  to  be  consid- 
ered in  the  light  of  what  may  reasonably 
be  presumed  to  have  been  within  the  con- 
templation of  the  parties,  when  they  entered 
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into  those  covenants,  as  to  the  possibility  of 
literal  performance  in  case  of  a  fire  after  the 
death  of  the  original  "insured,"  and  before 
any  opportunity  to  have  a  legal  representa- 
tive appointed  by  the  surrogate.  The  words 
"immediately  after  the  fire,"  as  used  with 
reference  to  the  preliminary  notice,  and 
"sixty  days  after  the  fire."  as  used  with 
reference  to  the  proofs  of  loss,  are  to  be  con- 
strued, not  literally,  in  all  cases,  but  in  the 
light  of  what  was  reasonable  and  possible  in 
the  case  in  hand.  Bennett  v.  Lycoming  County 
Mut.  Ins.  Co.  67  N.  Y.  274;  Richards,  Ins. 
§  160.  The  law  does  not  require  impossibil- 
ities. The  disability  to  sue,  caused  by  war, 
has  been  held  to  relieve  a  policy  holder  from 
the  consequences  of  failing  to  bring  suit 
within  twelve  months  after  a  loss,  as  required 
by  the  policy,  because  compliance  was  impos- 
sible under  the  circumstances.  JSemmes  v. 
aty  F.  Ins.  Co.  80  U.  S.  13  Wall.  158,  20  L. 
ed.  490.  The  same  cause  was  held  for  the 
same  reason  to  legally  excuse  the  nonpayment 
of  premiums  upon  a  policy  of  life  insurance  as 
required  by  its  terms.  Cohen  v.  New  York  L. 
Ins.  Co.  50  N.  Y.  610, 10  Am.  Rep.  522.  Still, 
as  the  covenants  in  question  are  essential  to 
the  safe  conduct  of  the  insurance  business,  in 
order  to  enable  the  insurer  to  promptly  inves- 
tigate the  facts  connected  with  a  fire  and  to 
provide  for  paying  or  defending,  or  for  re- 
buildiug,  if  it  so  elected,  it  is  incumbent 
upon  those  interested  in  the  policy  to  make 
reasonable  efforts  to  see  that  the  covenants  are 
kept,  and,  within  a  reasonable  time,  to  use 
such  agencies  as  the  law  provides,  in  order 
that  they  may  be  kept  if  possible.  As  was 
said  by  this  court  in  Wlieeler  v.  Conneeiieut 
Mut.  L.  Ins.  Co.  82  N.  Y.  543,  550,  37  Am. 
Rep.  594,  with  reference  to  the  failure  to 
pay  premiums  of  life  insurance,  owing  to  the 
insanity  of  the  insured  and  the  infancy  of  the 
assignees  of  the  policy:  "After  Yose  became 
insane,  he  was  not  really  the  party  in  interest. 
He  had  assigned  the  policies  to  his  children, 
and  they  were  the  parties  interested  therein 
and  to  be  affected  by  a  failure  to  perform 
the  condition  of  the  contract.  Although 
Yose  was  their  guardian,  if  incapacitated  by 
his  insanity  a  competent  person  could  have 
been  appointed  in  his  place;  and  hence  his 
insanity  was  not  necessarily  an  insuperable 
obstacle  to  their  performance  of  the  condi- 
tion of  the  policy,  and  they  were  not  relieved 
thereby."  Those  who  expect  to  share  in 
the  proceeds  of  the  policy  when  paid  can- 
not trifle  with  the  subject,  nor  delay  action 
that  would  naturally  result  in  compliance 
with  the  requirements  of  the  contract.  If  the 
appointment  of  an  executor  or  administrator 
cannot,  for  any  reason,  be  soured  with  ordi- 
nary promptness,  it  would  not  be  a  reasonable 
construction  of  the  policy  to  cast  all  the  risk 
and  inconvenience  of  the  delay  upon  the  in- 
surer, provided  those  interested  in  the  estate 
could  procure  the  appointment  of  a  tempor- 
ary representative,  who,  by  taking  the  neces- 
sary steps, could  keep  the  covenants  entered 
into  by  the  insured. 

It  is  provided  by  §  2670  of  the  Code  of  Civil 
Procedure  that  on  the  application  of  a  cred- 
itor, or  a  person  interested  in  the  estate,  the 
surrogate  may,  in  his  discretion,  issue  U>  one 
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or  more  suitable  persv  us  letters  of  temporary 
administration,  where  delay  necessarily  occurs 
in  the  granting  of  letters  testamentary  or  of 
administration  owing  to  a  contest  before  the 
surrogate,  arising  on  an  application  therefor, 
or  for  probate  of  a  will,  or  for  any  other  cause. 
At  least  ten  days'  notice  must  be  given  to  each 
party  to  the  proceeding  who  has  appeared,  but 
the  period  may  be  shortened  to  not  less  than 
two  days  by  the  surrogate,  upon  proof  that 
the  safety  of  the  estate  requires  it  A  tem- 
porary administrator,  thus  appointed,  ''has 
authority  to  take  into  his  possession  personal 
property;  to  secure  and  preserve  ii;  and  to  col- 
lect chdsesin  action;  and,  for  either  of  those 
purposes,  he  may  maintain  any  action  or 
special  proceeding."  Id.  §2672.  It  is  further 
provided  that  *'where  a  temporary  adminis- 
trator is  appointed,  in  consequence  of  a  con- 
test respecting  a  will  of  real  property,  the  order 
appointing  him  may  confer  upon  him  author- 
ity to  take  possession  of  real  property,  in  the 
same  or  another  county,  which  is  affected 
by  the  will,  and  to  receive  the  rents  and 
profits  thereof.  The  surrogate  may,  by  an 
order,  confer  upon  him  authority  to  lease  any 
or  all  of  the  real  property,  for  a  term  not  ex- 
ceeding one  year;  or  to  do  any  other  act  with 
respect  thereto,  ei^ept  to  sell  it,  which  is,  in 
the  surrogate's  opinion,  necessary  for  the 
execution  of  the  will,  or  the  preservation  or 
benefit  of  the  real  property.  For  either  of 
.  these  purposes,  he  may  maintain  or  defend  any 
action  or  special  proceeding."  Id.  §  2675. 
While  other  powers  are  conferred  by  statute, 
or  may  be  conferred  by  the  surrogate,  under 
its  authority,  upon  a  temporary  administrator, 
these  are  sufficient  for  the  purpose  of  discuss- 
ing the  question  now  before  us.  The  will  of 
Mrs.  Silvernail  embraced  both  real  and  per- 
sonal property,  including  by  specific  mention 
the  farm  upon  which  the  burned  buildings 
stood,  and  indirectl^i  the  produce  destroyed, 
through  the  power  to  sell  the  same  in  order  to 
pay  pecuniary  legacies.  The  executor  was 
given  the  power  to  sell  the  farm  after  five 
years,  with  power  to  lease  the  same  in  the 
meantime.  The  income,  after  deducting  in- 
terest and  taxes,  was  to  be  applied  upon  the 
encumbrances;  and  the  proceeds  of  the  sale, 
after  payment  of  all  the  debts  of  the  testatrix, 
were  to  be  divided  among  her  children.  A 
fire  insurance  policy,  after  a  loss  has  occur- 
red, is  a  chose  in  action;  and  a  temporary  ad- 
ministrator could  collect  the  same,  and  if 
necessanr,  commence  an  action  for  that  pur- 
pose. Whether  the  proceeds,  when  collected, 
would  be  real  or  personal  property,  or  both, 
is  unimportant  in  this  case,  as  the  power  to 
collect  is  the  vital  fact.  That  power  neces- 
sarily implies  the  further  power  to  do  what- 
ever is  requisite  in  order  to  perfect  the  chose 
in  action  so  that  collection  can  be  enforced, 
for  the  power  to  do  an  act  includes  the  power 
to  do  all  that  is  reasonably  necessary  to  do  it 
effectively.  HaU  v.  Lauderdale,  46  N.  Y.  70, 
78;  Parker  v.  Saratoga  County  Supers.  106  N. 
Y.  892.  Independent,  therefore,  of  the  pro- 
visions of  the  statute  empowering  the  surro- 
gate to  confer  authority  upon  the  temporary 
administrator  in  regard  to  real  estate,  when 
there  is  a  contest  respecting  a  will  of  realty, 
we  think  that  the  right  to  collect  the  policy 
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carried  with  it  the  right  to  serve  all  such  no- 
tices as  the  policy  required,  in  order  to  make 
it  collectible.  Hence,  it  was  within  the  power 
of  the  persons  expecting  to  share  in  the  prop- 
erty of  the  testatrix  to  do  something  toward 
keeping  her  covenants  with  the  defendant. 
While  it  is  true  that  their  application,  if  made 
to  the  surrogate,  was  subject  to  his  discretion, 
it  cannot  be  presumed  that  he  would  have 
hesitated  to  appoint  a  temporary  administra- 
tor if  the  facts  bearing  upon  the  subject  were 
spread  before  him,  that  appear  in  the  record 
now  before  us.  McGregor  v.  BiLel,  24  N.  Y. 
166,  169.  Moreover,  even  if  the  application, 
although  made  in  due  time  and  form,  had 
failed,  it  would  have  relieved  the  beneficiaries 
under  the  will  from  the  accusation  of  negli- 
gence that  is  now  brought  against  them;  for 
they  could  say  in  answer  thereto,  "we  have 
done  all  that  we  could."  No  excuse,  sufficient 
or  otherwise,  for  nonaction,  was  shown,  such 
as  absence,  insanity,  infancy,  or  want  of 
knowledge  that  the  fire  had  taken  place. 
The  subject  of  appljring  for  a  temporary 
administrator  was  under  discussion  among 
the  heirs,  while  the  contest  over  the  will  was 
in  progress.  Not  long  after  Mrs.  Silvernail 
died,  the  plaintiff  deposited  the  will  with  the 
surrogate,  and  informed  him  that  he  did  not 
want  to  have  anything  to  do  with  it;  but  after 
the  lapse  of  several  months,  upon  the  request 
of  certain  creditors  of  the  testatrix,  he  con- 
sented to  act,  and  thereupon  proceedings  were 
begun  to  prove  the  will.  Mrs.  Silvernail  left 
three  children,  each  of  whom  was  a  devisee 
or  legatee  under  the  will,  and  all  were  of  full 
age  and  competent  to  act,  except  one,  who 
was  an  infant  of  thirteen  when  her  mother 
died.  Two  of  them,  at  least,  lived  within 
sight  of  the  building  in  question  at  the  time 
of  the  fire.  So  far  as  appears,  therefore, 
there  was  no  reason  why  a  temporary  adminis- 
trator should  not  have  been  applied  for  and 
appointed.  The  contingency  of  death  was 
foreseen,  and  provided  against  by  provisions  in 
the  policy  which  kept  it  alive  notwithstanding 
that  event.  Dolan  v.  Rodgers,  149  N.  Y.  489; 
Dext&r  Y.  Norton,,  4n  N.  Y.  62,  7  Am.  Rep. 
415.  The  legal  representative  was  by  the 
contract  substituted  as  "the  insured,"  'upon 
whom  rested  the  burden  of  performing  those 
covenants  which  Mrs.  Silvernail  had  entered 
into.  The  insurance  company  was  under  no 
obligation  to  procure  the  appointment  of  an 
administrator,  temporary  or  permanent,  even 
if  it  had  been  in  a  position  to,  because  its 
promise  to  pay  was  dependent  on  prior  action 
by  the  insured;  but  those  entitled  to  the  pro- 
ceeds of  the  policy  when  paid  were  bound  to 
to  do  so,  if  they  could  by  reasonable  effort,  so 
that  the  agreement  could  be  performed  on  the 
part  of  "the  insured."  If  the  executor  could 
have  acted  by  virtue  of  the  power  conferred 
by  the  will  without  probate  or  other  action  by 
the  surrogate,  his  default  is  too  apparent  to 
require  discussion. 

IJpon  the  assumption  that  the  legal  repre- 
sentatives of  the  insured,  referred  to  in  the 
policy,  included  the  heirs  at  law,  next  of  kin, 
legatees,  or  devisees,  as  the  case  may  be,  the 
situation  of  the  plaintiff  is  not  improved,  be- 
cause, according  to  that  theory,  there  was  no 
time  when  competent  persons,  sustaining  one 


New  Yobk  Coubt  of  Appeals. 


Deo., 


or  more  of  those  relations  to  the  decedent, 
with  full  knowledge  of  all  the  facts,  could  not 
haye  given  the  preliminary  notice,  and  furn- 
ished the  proofs  of  loss.  Wyman  v.  Wyman, 
26  N.  Y.  253;  O'Brien  v.  Phcmix  Ins.  Co.  76 
N.  Y.  459;  Oreenwood  v.  Holhrook,  111  N.  Y. 
465.  The  delay  in  serving  notices  and  in 
bringing  the  action  was  in  no  respect  owing 
to  the  defendant,  which,  so  far  as  appears, 
did  nothing  to  mislead  anyone,  or  to  waive 
the  defenses  it  now  insists  upon.  Some  evi-' 
dence  was  given  tending  to  show  that  a  son 
of  the  testatrix,  about  ten  days  after  the  fire, 
signed  and  swore  to  a  statement  of  the  loss 
and  delivered  it  to  an  aunt,  but  he  could  not 
tell  what  she  did  with  it.  She  died  before  the 
trial,  and  there  was  no  satisfactory  evidence 
to  show  that  the  statement  sworn  to  by  the 
son  ever  reached  the  defendant.  One  witness 
testilied  that  he  saw  a  lady,  who,  as  he 
thought,  was  a  ''Silvernail,"  deliver  a  paper  to 
a  roan  who  claimed  to  be  an  adjuster,  and  that 
they  talked  about  the  loss.  The  nature  or 
contents  of  the  paper  was  not  shown,  and  it 
did  not  appear  that  the  man  was  an  adjuster 
for  the  defendant,  except  by  the  verification  of 
the  answer,  which  was  not  put  in  evidence. 
But,  even  assuming  that  there  was  evidence 
to  sustain  a  finding  that  both  the  preliminary 
and  final  notice  of  loss  was  given  to  the  de- 
fendant as  required  by  the  policy,  the  fact  re- 
mains that  this  action  was  not  begun  until 
long  after  the  time  limited  for  that'purpose 
had  elapsed,  and  yet  no  lawful  reason  is  given 
for  not  procuring  temporary  administration  in 
time  to  have  sued  within  the  stipulated  period. 
Therefore,  whether  the  policy  means  by  legal 
**representative"  the  appointee  of  the  surro- 
gate, or  some  person  directly  interested  in 
the  estate,  or  both,  there  was  a  failure  to 
comply  with  its  provisions,  with  no  excuse  for 
noncompliance.  The  insured  was  bound  by 
contract  to  do  certain  acts,  as  conditions 
precedent  to  the  right  to  recover,  and  was  un- 
der a  legal  obligation,  if  there  were  obstacles 
in  the  way,  of  mkking  a  reasonable  effort  to  re- 
move them.  Hotoland  v.  Edmonds,  24  N.  Y. 
807,  808;  JP&rter  v.  Kingsbury,  71  N.  Y.  588; 
Reining  v.  Buffalo,  102  N.  Y.  808.  If,  after 
due  diligence,  they  had  proved  insurmounta- 
ble for  a  time,  the  delay  would  have  been  ex- 
cusable, and  performance  at  the  earliest  prac- 
ticable moment  thereafter  would  have  been 
sufiScient;  but,  to  excuse  nonperformance,  it 
must  appear  that  the  act  to  be  done  could  not, 
by  any  reasonable  means,  have  been  accom- 
plished. Mere  difficulty  of  performance  is 
not  enough.  Wfieeler  v.  Oonneetieut  Mut,  L. 
Ins,  Co,  82  N.  Y.  548,  551,  87  Am.  Rep.  594. 
In  Sanfordv.  Sanfard,  62  N.  Y.  558.  it  appeared 
that  the  defendant's  intestate  was  adjudged  an 
idiot  in  1847,  and  that  the  committee  then  ap- 
pointed died  in  1854.  The  intestate  died  De- 
cember 9,  1864,  and  during  the  tea  years  pre- 
ceding his  death  he  had  boarc^ed  with  the 
plaintiff,  and  was  clothed  and  cared  for  by 
her,  and  she  paid  his  necessary  funeral  ex- 
penses; yet  it  was  held  that  the  statute  of  lim- 
itations applied  to  the  whole  claim  accruing 
before  the  death  of  the  intestate.  Judge 
Allen  said :  "There  was  no  legal  inypediment 
to  an  action  against  the  intestate.  Had  there 
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been  a  committee  in  ofl9ce,  the  creditor  could 
have  petitioned  the  court  either  for  a  sum- 
mary adjustment  and  payment  of  her  claim,  or 
for  leave  to  sue.  As  there  was  no  committee, 
although  it  seems  the  iudgment  of  the  court, 
determining  that  the  aebtor  was  non  compos 
mentis,  was  in  force,  the  plaintiff  might  have 
applied  to  the  court  for  leave  to  sue,  or,  per- 
haps, have  brought  an  action  without  such 
leave.  One  or  the  other  of  these  courses  was 
open  to  the  plaintiff,  and  which  would  have 
been  the  proper  practice  it  is  not  necessary  to 
determine."'  The  failure  to  apply  for  a  tem- 
porary administrator,  and  to  endeavor  through 
him  to  give  the  notices  required  by  the  policy, 
and  essential  to  perfect  the  cause  of  action, 
and  then  to  have  suit  brought  therefor  within 
the  period  stipulated,  was  absolute  and  with- 
out excuse;  and  hence  the  plaintiff,  upon  the 
facts  now  presented,  was  not  entitled  to  re- 
cover. The  motion  for  a  nonsuit,  which 
raised  generally  or  specifically  all  of  the  de- 
fenses discussed,  should  have  been  granted, 
because  it  affirmatively  appeared  that  the  con- 
ditions of  the  policy  had  not  been  complied 
with  by  "the  insured." 

The  judgment  of  the  appellate  division  not 
only  sustained  the  exceptions  taken  by  the  de- 
fendant upon  the  trial,  but  Also  dismissed  the 
complaint  on  the  merits.  This  it  had  no 
power  to  do.  The  Code  of  Civil  Procedure 
provides  two  methods  of  review  by  the  appel- 
late division  before  the  entry  of  judgment, 
when  the  trial  was  before  a  jury.  The  first 
is  authorized  by  §  1000,  which  permits  the  pre- 
siding judge,  in  his  discretion,  to  order  that 
the  exceptions  taken  during  the  trial  be  heard 
in  the  first  instance  by  the  appellate  division, 
and  that  judgment  be  suspended  in  the  mean- 
time. In  such  a  case,  as  the  section  further 
provides,  "the  exceptions  must  be  heard  upon 
a  motion  for  a  new  trial,  which  must  be  de- 
cided by  the  appellate  division."  The  deci- 
sion dhould  either  grant  or  deny  the  motion. 
If  the  exceptions  were  well  taken,  the  motion 
should  be  granted,  and  the  case  sent  back 
for  a  new  trial.  If  the  exceptions  were 
not  well  taken,  the  motion  should  be  de- 
nied, and  judgment  entered  on  the  ver- 
dict or  the  order  of  nonsuit,  as  the  case 
may  be.  Suda  v.  American  Olueose  Co,  151 
N.  Y.  549.  The  only  function  of  the  appel- 
late division  is  to  grant  or  deny  the  motion, 
and  order  judgment  accordingly.  It  cannot 
90  further,  and  dismiss  the  complaint  on  the 
merits,  because  the  Code  does  not  authorize 
it.  The  verdict  or  order  is  the  authority  for 
the  entry  of  a  final  judgment,  and,  if  the  ex- 
ceptions are  not  sustained,  the  judgment  must 
be  in  favor  of  the  party  for  whom  the  verdict 
was  rendered,  while,  if  the  exceptions  are  sus- 
tained, there  can  be  no  final  judgment,  but 
simply  the  award  of  a  new  trial.  The  second 
method  of  reviewing  before  judgment  is  when 
a  verdict  is  taken  subject  to  the  opinion  of 
the  court,  as  authorized  by  §  1185  of  the 
Code.  In  such  a  case  the  motion  is  not  for  a 
new  trial,  but  for  judgment;  and  it  may  be 
made  by  either  party  before  the  appellate 
division,  under  §  1284.  The  decision  of  a  mo- 
tion of  that  kind  necessarily  involves  a  direc- 
tion for  judgment.    As  the  case  now  before 
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118  arose  under  g  1000,  the  action  of  the  learned 
■appellate  division  in  dismissing  the  complaint 
was  inadvertent,  and  without  authority. 

The  judgment  appealed  from  'should  therefore 
•be  so  modified  as  to  sustain  the  defendant's  ex- 
ceptions, and  order  a  new  trial,  and  as  so  modi- 
fled  affirmed,  with  costs  to  abide  event. 

Andrews,  Cb.  J.,  and  Gray,  Bartlett, 
and  Haifl^ht,  JJ. ,  concur. 

Martin,  J.,  dissenting: 

In  this  case  the  cause  of  action  did  not  ac- 
crue until  after  the  death  of  tbe  testatrix.  At 
that  time  there  was  no  person  who  was  au- 
thorized to  enforce  or  comply  with  the  pro- 
visions and  requirements  of  the  policy.  Until 
«  representative  of  the  estate  of  the  testatrix 


was  appointed,  who  was  authorized  to  com- 
mence an  action  and  perform  tbe  conditions  of 
the  policy,  neither  tbe  contractual  limitation 
commenced  to  run,  nor  was  tbe  previous  non- 
performance of  its  condition  a  bar  to  tbe  ac- 
tion. The  fact  tbat  tbe  appointment  of  a 
temporary  administrator  might  bave  been  ap- 
plied for  does  not  change  the  situation. 
Wbether  an  administrator  would  be  appointed 
rested  wholly  in  tbe  discretion  of  the  sur- 
rogate, and  no  certainty  tbat  it  would  have 
been  done  existed  at  any  time.  Tbe  credit- 
ors and  otber  persons  interested  in  the 
estate  were  not  required  to  make  tbat  experi- 
ment to  protect  their  rights  under  tbe  policy. 
I  think  the  judgment  should  be  reversed. 

O'Brien,  J.,  concurs. 


NORTH  CAROLINA  SUPREME  COURT. 


COMMISSIONERS  OF  STANLY  COUNTY 
'     et  dl. 

V. 

L  W.  8NUGGS,  Appt, 
(121 N.  C.  894.) 

1.  LeiT^MlatiTe^Joamalfl 'are  competent 
evidenoe  to  show  that  a'.bill  was  not  passed  in 
acoordanoe  with  mandatory  provlsiona  of  the 
Conatltution. 

8.  The  failure  'to  enter  on  a  legfislatlTe 
jonmal  the  yeaa  and  nays  on  the  second  and 

.  third  readiDfra  of  a  bill  authoriztnflr  a  tajc  is  abso- 
lutely fatal  to  the  validity  of  the  act  under  CousL 
art.  i,  fi  14,  which  expressly  requires  such  entry. 

8.  'The  completion"  of  a  railroad* 
within  the  meaninflr  of  Ck>de,  §  100ft,  authorizingr 
counties  to  subscribe  to  stock  to  **aid  in  the  com- 
pletion" of  a  railroad,  applies  only  to  roads  the 
buildinar  of  which  has  beffun. 

{FaircMJh  Ch,  J.,  dUaente.) 

(December  21, 1807.) 

APPEAL  bv  defendant  from  a  Judgment  of 
the  Superior  Court  for  Stanly  County  en- 
joining him  from  paying  coupons  upon  certain 
railroad  aid  bonds.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs.  B.  F.  Long^  and  Frank  Long,  for 
appellant: 

When  the  commissioners  ascertained  and  de- 
clared that  an  election  was  properly  held,  and 
that  a  majority  favored  the  bonds,  etc.,  it  was 
conclusiye,  and  irregularities  in  detail  will  not 
be  permitted  to  prevent  a  tax  levy. 

Simpson  v.  Mecklenburg  Comrs.  84  N.  C.  158; 
Norment  v.  Charlotte,  85  N.  C.  387.  See 
Simpson's  Case  approved  in  Cain  v..  Datie 
County  Comrs.  86  N.  C.  8,  citing  Manly  v. 
Baleigh,  4  Jones,  Eq.  870;  Caldwell  v.  Burke 


County  Justices,  4  Jones,  Eq.  328;  Young  ▼. 
Henderson,  76  N.  C.  420;  Brodnax  v.  Oroom, 
64  N.  C.  244. 

The  board  is  the  tribunal  tbat  has  the  sole 
power  to  determine  the  fact  whether  the  con- 
ditions have  been  performed  or  not. 

The  recitals  in  the  bond  are  conclusive  and 
constitute  an  estoppel  in  pais. 

Belo  v.  Foreythe  County  Comrs.  76  N.  C.  489. 

These  bonds  are  not  due,  and  purchasers 
looking  at  the  face  of  the  bonds  need  not  have 
looked  further. 

Mercy  v.  Oswego  Twp.  92  U.  8.  687,  23  L. 
ed.  748;  Deming  v.  Houlton,  64  Me.  254,  18 
Am.  Rep.  258;  Belo  v.  Forsythe  County  Comrs. 
76  N.  C.  494. 

The  taxpayer  must  enjoin  before  issue;  he 
cannot  do  so  after  the  bond  passes  into  circula- 
tion with  the  "insignia  of  validity." 
I  Chester  db  L.  Narrow  Qauoe  B.  Co,  v.  Cald- 
well County  Comrs.  72  N.  C.  486. 

An  act  of  the  general  assembly  authorizing 
counties  to  take  stock  in  railroads  and  deter- 
mine the  same  by  vote,  and  tax  themselves  to 
pay  for  the  stock,  has  been  settled  to  be  con- 
stitutional. 

HiU  V.  Forsythe  County  Comrs.  67  N.  C.  867, 
citing  Taylor  v.  Newberne  Comrs.  2  Jones,  Eq. 
141.  64  Am.  Dec.  566. 

The  court  should  review  the  decision  in — 

Union  Bank  v.  Gilford  Comrs.  119  N.  C 
214,  84  L.  R.  A.  487:  Charlotte  v.  Shepard,  12C 
N.  C.  411;  Bafferty  v.  Huffman,  99  Ky.  80. 
32  L.  R.  A.  203;  Street  v.  Craten  County 
Comrs.  70  N.  C.  644;  Field  v.  Clark,  143  if. 
8.  649,  36  L.  ed.  294;  Lyons  v.  Woods,  153  U. 
S.  649,  38  L.  ed.  854. 

Messrs.  Battle  &  Mordecai  also  for  ap- 
pellant. 

Messrs.  David  Schenek,  Jr.,  James  E. 
Shepherd,  and  A.  C.  Avery,  for  appellee: 

The   acts  of   assembly   under  which    the 


NOTB.— Ajb  to  evidence  of^lefirtelatlve  journals  I  (Ky.)  82L.  R.  A.  203:  Union  Bank  v.  Oxford  Comrs. 
•oonceminflT  statutes,  see  nnte  to  State,  Reed,  v.  (N.  C.)  84  L.  R.  A.  487;  Cohn  v.  Kingslev  (Id.)  38  L. 
.Jones  (Wash.)  28  L.  R.  A.  84(h,  Laffeity^  v.'Huffman  '  R.A.  74;  and  State,  Cheyenne,  v.  Swan  ( Wyo.)  poaf,  — . 
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commissioners  attempted  to  act  were  not  passed 
as  required  for  all  acts  empowering  counties 
to  issue  bonds  and  levy  taxes  for  their  pay- 
nfent. 

Const,  art.  2,  §  14. 

The  journals  offered  in  evidence  show  af- 
firmatively that  the  yeas  and  nays  on  the  sec- 
ond and  third  readings  of  the  bills  were  not 
entered  on  the  journal  of  the  house;  and  the 
Constitution — the  supreme  law — says  that  un- 
less so  entered  no  law  authorizing  states,  coun- 
ties, cities,  or  towns  to  pledge  the  faith  of  the 
state  or  to  impose  any  tax  upon  the  people,  etc., 
shall  be  valid 

Union  Bank  v.  Oxford  Cfomrs,  119  N.  C.  214, 
84  L.  R.  A.  487. 

An  unfinished  road  is  one  that  has  been  be- 
gun and  partly  worked  on,  and  such  a  road  is 
made  an  exception,  on  the  ground  that  it 
might  be  proper  to  finish  it  in  order  to  pre- 
yent  a  sacrifice  of  the  work  that  had  been  done. 
There  is  no  evidence  that  such  was  the  fact  in 
regard  to  this  road. 

Oalknoap  v.  Jenkins,  68  N.  C.  155. 

Even  if  all  the  acts  were  valid  and  applica- 
ble, the  bonds  would  be  void  because  the  ques- 
tion of  whether  taxes  should  be  levied  to  pay 
them,  etc.,  was  not  submitted  to  the  people. 

Charlotte  v.  Shepard,  120  N.  C.  411. 

Montf!^omery»  J. ,  delivered  the  opinion  of 
the  court: 

On  the  15th  of  August,  1889,  at  an  election 
held  in  Stanly  county,  a  majority  of  the  voters 
of  the  county  cast  their  ballots  in  favor  of 
subscription  to  the  capital  stock  of  the  Yadkin 
Railroad  Company  to  the  amount  of  $100,000. 
Bonds  of  the  county  to  that  amount  were 
Issued  in  payment  of  the  subscription,  and 
delivered  to  the  president  of  the  company. 
The  annual  interest  has  been  paid  regularly, 
except  that  accruing  on  the  1st  of  July,  1897, 
which  has  been  collected  and  is  now  in  the 
hands  of  the  defendant,  who  is  the  treasurer  of 
the  county,  and  who  is  about  to  pay  it  to  the 
holders  of  the  coupons.  The  plaintiffs,  tax- 
payers of  the  county,  and  the  board  of  com- 
missioners, bring  this  action,  alleging  that  the 
Acts  of  1870-71,  chap.  286,  and  the  Acts  of 
1887,  chap.  188,  under  which  the  commission- 
ers attempted  to  act,  and  under  which  the 
election  was  held,  were  void,  for  the  reason 
that  they  were  not  passed  as  required  by  §  14 
of  article  2  of  the  Constitution,  aod  that  the 
bonds  were  therefore  illegally  issued;  and  they 
pray  that  the  treasurer  of  the  county,  the.  de- 
fendant, be  perpetually  enjoined  from  paying 
the  sum  now  in  his  hands,  or  any  other  sums 
which  may  hereafter  come  into  his  hands,  to 
the  holders  of  the  coupons.  The  matter  was 
heard  before  Coble,  J.,  and  the  restraining  or- 
der therefore  granted  was  cod  tinned,  and  the 
defendant  enjoined  from  paying  out  the  money 
in  his  hands  until  the  final  hearing  of  the  case. 
The  act  of  incorporation  of  the  Yadkin  Rail- 
road Company  (chapter  286  of  the  laws  enacted 
by  the  general  assembly  of  North  Carolina  at 
its  session  of  1870-71),  in  its  4th  section,  made 
provision  for  subscriptions  to  be  made  to  the 
capital  stock  of  the  company  by  any  county 
along  the  line  of  the  road  to  such  amount  as  a 
majority  of.  the  county  commissioners  might 
determine,  subject  to  the  approval  of  the  quali- 
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fied  voters  of  the  county;  the  commissioners, 
in  order  to  pay  the  subscriptions,  being  empow- 
ered to  issue  bonds  for  that  purpose,  and  to 
levy  taxes  to  pay  the  bonds  and  interest  upon 
them.  Section  4  of  the  act  of  incorporation 
was  amended  by  chapter  188  of  the  Laws  o£ 
1887,  the  amendment  extending  the  privilege 
of  subscribing  for  stock  of  the  company  to  the 
towns  and  cities  and  townships  along  the  line 
of  the  road,  and  requiring  the  subscriptions  to 
be  approved  by  a  majority  of  the  qualified 
voters  of  such  cities,  towns,  and  townships; 
and  providing,  further,  that  bonds  should  be 
issued  in  payment  of  said  subscription  and 
taxes  levied  to  pay  the  same,  principal  and 
interest,  according  to  the  terms  and  conditions 
of  said  bonds,  and  that  the  board  of  commis- 
sioners of  the  county  should  issue  the  bonds, 
and  levy  the  taxes  to  pay  the  township  sub- 
scriptions. Section  14  of  article  2  of  the 
Constitution  ordains  that  *'no  law  shall  be 
passed  to  raise  money  on  the  credit  of  the  state 
or  to  pledge  the  faith  of  the  state,  directly  or 
indirectly,  for  the  payment  of  any  debt,  or  to 
impose  any  tax  upon  the  people  of  the  state,  or 
to  allow  the  counties,  cities,  or  towns  to  do  so, 
unless  the  bill  for  the  purpose  shall  have  been 
read  three  several  times  in  each  house  of  the 
general  assembly,  and  passed  three  several 
readings,  which  readings  shall  have  been  on 
three  different  days,  and  agreed  to  by  each 
house  respectively,  and  unless  the  yeas  and 
nays  on  the  second  and  third  reading  of  the 
bill  shall  have  been  entered  on  the  journal." 
The  plaintiffs  were  allowed  to  produce  copies 
of  the  house  journal,  certified  to  by  the  secre* 
tary  of  state,  to  show  that  the  above-mentioned 
acts  were  not  passed  by  the  general  assembly 
in  accordance  with  the  requirements  of  the 
Constitution.  That  journal  showed  that  the 
bill  which  became  chapter  286  of  the  Laws  of 
1870-71,  was  introduced  on  the  dlst  of  March, 
1871,  and  referred  to  the  committee  on  interned 
improvements;  that  it  was  reported  favorably 
on  the  next  day;  and  that  on  the  8d  of  April,, 
two  days  after  its  introduction,  it  passed  its 
second  and  third  readings;  and  that  there  was 
no  entry  of  the  yeas  and  nays  on  either  of  its 
readizigs.  From  that  journal  it  appears  that 
the  biil  which  was  enacted  into  chapter  188  of 
the  Laws  of  1887  passed  its  second  reading  on 
February  26,  and  that  the  yeas  and  nays  were 
called  on  that  reading  and  entered  on  the 
journal;  that  the  bill  passed  its  third  reading 
on  the  28th  of  February,  but  the  yeas  and  nays 
were  not  entered  on  the  journal  on  that  read- 
ing. We  are  of  the  opinion  that  it  was  compe* 
tent  to  introduce  the  house  journal  as  proof 
that  the  acts  referred  to  were  not  passed  ac- 
cording to  the  requirements  of  the  Constitution 
and  they  establish  that  fact.  That  provision  of 
the  Constitution  (§  14  of  art.  2)  is  mandatory* 
as  we  have  decided  in  Union  Bank  v.  Oxford 
Comrs.  119  N.  C.  214.  84  L.  R.  A.  487.  It  is 
the  protection  which  the  people  in  convention 
have  thrown  around  themselves  for  the  benefit 
of  the  minority  as  well  as  the  majority.  The  ob-^ 
ject  of  the  provision  was  to  prevent  hasty  and 
ill-advised  legislation  by  means  of  which  the 
people  might  be  deprived  of  their  property, 
not  for  the  ordinary  expenses  of  government, 
but  by  special  taxation,  for  enterprises  ostensi- 
bly in  the  name  of  the  public  good,  but  which 
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might  prove  sources  of  individual  injustice 
and  injurv.  When  indebtedness  of  the  kind 
mentioned  in  the  provision  is  sought  to  be 
incurred,  the  people  have  said  in  that  provision 
that  their  legislative  body,  whenever  consid- 
ering the  propriety  of  authorizing  it,  shall  be 
not  only  careful,  but  deliberate;  that  the  bill 
shall  be  read  three  several  times,  and  pass 
three  several  readings,  and  that  no  two  read- 
ings of  the  bill  shall  be  had  on  the  same 
day,  and  that  the  names  of  the  legislators 
who  vote  on  the  question  shall  be  known  to 
the  people  in  the  enrolment  of  iheir  names  on 
the  journal.  It  is  a  reasonable  requirement, 
too,  especiallv  serviceable  to  those  who  are 
property  holders  and  taxpayers,  and  the  in- 
formation  is  easy  to  be  had,  by  all  who  may 
be  interested,  for  ^  16  of  the  same  article  of 
the  Constitution  ordains  that  each  house  shall 
keep  a  journal  of  its  proceedings,  which  shall 
be  printed  and  made  public  immediately  after 
the  adjournment  of  the  general  assembly. 
Therefore  it  is  clear  that  in  legislation  in  ref- 
erence to  raising  money  on  the  credit  of  the 
state,  or  pledging  its  faith  to  the  payment  of 
debt,  or  imposing  any  tax  on  the  people  of  the 
the  state,  or  allowing  the  counties,  cities,  or 
towns  to  do  so,  the  Constitution  itself  ordains 
that  such  legislation  is  void,  unless  the  bills 
have  passed  three  separate  readiugs,  on  three 
different  days,  and  unless  the  yeas  and  nays 
on  the  second  and  third  readings  shall  have 
been  entered  on  the  journal.  The  bill  may, 
in  point  of  /act,  have  been  read  three  several 
times,  and  on  three  different  days,  and  the 
yeas  and  nays  may  have  been  actually  called 
on  the  second  and  third  readings,  and  the  pre- 
siding officers  may  have  certified  thereto,  and 
yet,  if  the  entry  of  the  yeas  and  nays  is  not 
actually  made  on  the  journal,  the  Constitution, 
speaking  with  absolute  clearness,  says  that  the 
failure  of  such  entry  is  absolutely  fatal  to  the 
validity  of  the  act.  The  entry  showing  who 
voted  on  the  bill,  and  how  they  voted,  must 
be  made  before  the  bill  can  ever  become  a  law. 
The  Constitution  does  not  allow  the  certificate 
of  the  presiding  officers,  or  any  other  power, 
to  cure  such  an  omission.  The  certificate  of 
these  officers  will  be  taken  as  conclusive  of 
the  several  readings  in  ordinary  legislation, 
even  if  it  could  be  made  to  appear  that  the 
journals  were  silent  in  reference  thereto,  be- 
cause, in  ordinary  legislation,  the  directions  of 
the  Constitution  are  not  a  condition  precedent 
to  the  validity  of  the  act.  But  in  that  class 
of  legislation,  the  purpose  of  which  is  to  leg- 
islate under  §  14  of  article  2  of  the  Constitu- 
tion, a  literal  compliance  with  the  language  of 
that  section  is  a  condition  precedent,  and  one 
which  must  be  performed  in  its  entirety  before 
the  bill  can  ever  become  a  law.  This  point, 
however,  has  been  so  recently  and  so  thor- 
oughly discussed  in  the  case  of  Union  Bank 
V.  Oxf<yrd  Camrs.  119  N.  C.  214,  34  L.  R.  A. 
487,  that  it  will  be  unprofitable  to  enter  into 
another  protracted  discussion  of  it  here.  The 
authorities  there  cited  are  numerous,  and  most 
of  them  directly  in  point. 

This  case  is  clearly  to  be  distinguished 
from  that  of  Carr  v.  Coke,  116  N.  C.  228,  28 
L.  R.  A.  737,  and  the  difference  cannot  be 
pointed  out  more  clearly  than  was  done  by 
Clark,  J.,  who  delivered  the  opinion  in  Union 
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BankY.  Oiford  Gomrs.  119  N.  O.  214,  84  L. 
R  A.  487,  in  the  following  language:  "This 
case  has  no  analog v  to  Carr  v.  Coke,  116  N.  C. 
223,  28  L.  R  A.  787.  That  merely  holds  that, 
when  an  act  is  certified  to  by  the  speakers  as^ 
having  been  ratified,  it  is  conclusive  of  the  fact 
that  it  was  read  three  several  times  in  each 
house,  and  ratified.  Const,  art.  2,  §  28.  And 
so  it  is  here;  the  certificate  of  the  speakers  is- 
conclusive  that  this  act  passed  three  several 
readings  in  each  house,  and  was  ratified. 
The  certificate  goes  no  further.  It  does  not 
certifv  that  this  act  was  read  three  several 
days  In  each  house,  and  that  the  yeas  and  nays 
were  entered  on  the  journals.  The  journals 
were  in  evidence,  and  showed  affirmatively 
the  contrary.  The  people  had  the  power  to- 
protect  themselves  by  requiring  in  the  organic 
law  something  further,  as  to  acts  authorizing 
the  creation  of  bonded  indebtedness  by  the- 
state  and  its  counties,  cities,  and  towns,  than 
the  fact  certified  to  by  the  speakers  of  three 
readings  in  each  house,  and  ratification.  Thia 
organic  provision  plainly  requires,  for  the 
validity  of  this  class  of  legislation,  in  addition 
to  the  certificates  of  the  speakers,  which  are 
sufficient  for  ordinary  legislation,  the  entry  of 
the  yeas  and  nays  on  the  journals  on  the  sec- 
ond and  third  reading  in  each  house.  It  is 
provided  that  such  laws  are  'no  laws,'  ».  e.  are 
void,  unless  the  bill  for  the  purpose  shall  have 
been  read  three  several  times  in  each  house  of 
the  general  assembly,  and  passed  three  several 
readings,  which  readings  shall  have  been  on 
three  different  days,  and  jigreed  to  by  each 
house,  respectively,  and  unless  the  yeas  and 
nays  on  the  second  and  third  reading  of  the 
bill  shall  have  been  entered  on  the  journal." 
But  the  defendant,  for  his  protection,  presents 
the  view  that,  even  if  it  be  conceded  that  the 
acts  above  referred  to  were  not  passed  accord- 
ing  to  the  requirements  of  the  Constitution, 
and  for  that  reason  might  be  held  void  by  this, 
court,  yet  the  commissioners  of  the  county 
had  the  right  to  submit  the  question  of  sub- 
scription, embracing  the  question  of  issue  of 
bonds  and  the  levy  of  taxes  to  pay  the  same, 
principal  and  interest,  to  the  voters  of  th& 
county,  and  upon  approval  by  a  majority  of 
the  qualified  voters  to  issue  the  bonds  under 
§g  1996-2000  of  the  Code.  All  the  sections  of 
the  Code'  were  enacted  by  having  been  read 
three  several  times  in  each  house  of  the  general 
assembly,  having  passed  three  several  read- 
ings on  three  different  days  in  either  house,  the- 
yeas  and  nays  on  the  second  and  third  reading 
having  been  entered  on  the  journals  of  the  sen- 
ate and  house  of  representatives,  respectively. 
But  did  the  sections  above  mentioned  give 
additional  and  complete  authority  to  order  the 
election,  issue  the  bonds,  and  levy  the  taxes  to 
pay  them,  principal  and  interest?  Section' 
1996  is  in  these  words:  "The  boards  of  com- 
missioners of  the  several  counties  shall  have 
power  to  subscribe  stock  to  any  railroad  com- 
pany or  companies  when  necessary  to  aid  in 
the  completion  of  any  railroad  in  which  the 
citizens  of  the  counter  may  have  an  interest." 
It  will  be  necessary,  m  order  that  that  section 
may  be  construed  to  give  authority  to  the 
commissioners  to  issue  the  bonds,  that  the  lan- 
guage should  include  a  railroad  not  begun  to 
be  built  before  the  subscription  was  made;. 
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that  the  word  "completion"  should  be  con- 
strued * 'building"  or  "construction,"  extend- 
ing even  to  the  building  of  a  new  road;  for  in 
the  case  before  us  it  appears  that  the  road  bad 
not  begun  to  be  buiit.  We  cannot  see  why 
the  word  "completion"  should  be  thought  to 
have  been  used  by  the  legislators  in  any  other 
sense  than  the  one  most  usual  aod  natural. 
Ordinarily,  the  words  "to  complete"  are  un- 
derstood to  mean  *t6  finish/*  "to  fulfil."  and 
the  word  "completion"  to  mean  the  "finish- 
ing" or  "accomplishing  in  full"  of  something 
which  haa  already  been  commenced;  as,  for 
instance,  it  is  most  frequent  to  hear  the  word 
"completion"  used  in  connection  with  the 
finishing  years  and  months  of  tlie  education  of 
the  young.  It  is  said  of  the  young  man  or  the 
young  woman  that  he  or  she  has  gone  for  this 
year  or  this  session  to  a  certain  university  for 
the  completion  of  his  or  her  education;  the 
training  or  educational  process  having  been 
going  on  for  years.  If  there  is  uncertainty  as 
to  the  meaning  of  the  word  "completion/"  as 
^  used  in  §^  1996  of  the  Code,  we  might  invoke 
the  aid  of  §  4  (formerly  5)  of  article  5  of  the 
Constitution,  in  its  analogy  to  the  Code  sec- 
tion, to  clear  it  up.  The  part  of  that  section 
of  the  Constitution  pertinent  to  this  matter 
reads  as  follows:  "And  the  general  assembly 
shall  have  no  power  to  give  or  lend  the  power 
of  the  state  in  aid  of  any  person ,  association,  or 
corporation,  except  to  aid  in  the  completion  of 
such  railroads  as  may  be  unfinished  at  the  time 
of  the  adoption  of  this  Constitution,  or  in 
which  the  state  haa^i  direct  pecuniary  interest, 
unless  the  subject  be  submitted  to  a  direct 
▼ote  of  the  people  of  the  state,  and  be  ap- 
proved bv  a  majority  of  those  who  shall  vote 
thereon.''^  Thus  it  appears  that  all  gifts  or 
loans  by  the  state  in  aid  of  the  completion  of 
such  railroads  as  had  been  begun,  but  which 
were  uofinished.  at  the  time  of  the  adoption 
of  the  Constitution,  or  in  which  the  state  has 
a  direct  pecuniary  interest,  could  be  made 
▼alid  by  simple  act  of  legislation.  The  act  of 
1868-69,  chap.  171  (now  §§  1996-2000  of  the 
Code),  was  enacted  a  few  days  more  than  a 
year  after  the  ratification  of  the  Constitution 
of  1868.  It  is  most  reasonable  to  conclude 
that  the  policy  and  purpose  of  both  the  con- 
stitutional provision  and  the  statute  were  the 
same,  the  only  difference  being  that,  in  case 
of  state  aid,  no  approval  by  a  vote  of  the  peo- 
ple was  required,  while  a  majority  vote  of  the 
people  was  required  in  cases  of  county  aid. 
The  object  of  the  statute  must  have  been  to 
provide  by  a  general  act  means  by  which  the 
counties,  without  special  legislation  for  each 
county  by  separate  bills,  might  be  enabled  to 
complete  unfinished  railroads  in  which  the 
counties  had  a  pecuniary  interest.  At  the 
time  of  the  enactment  of  the  statute  of  1868- 
69,  and  always  since  that  time,  any  county  of 
the  state,  duly  observing  the  limitations  of 
§  7  of  article  7  of  the  Constitution,  and  under 
an  act  passed  according  to  the  requirements 
of  §  14,  article  2,  of  the  Constitution,  could 
and  can  subscribe  to  the  capital  stock  of  the 
railroad  company,  whether  unfinished  or  to  be 
begun.  The  act  of  1868-69,  however,  consid- 
ering the  condition  of  affairs  then  existing, — 
that  is,  that  there  were  counties  which  had 
a  pecuniary  interest  in  railroads  that  had 
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been  begun,  but  were  unfinished,— enabled 
such  counties  to  make  subscriptions  of  bonds 
to  complete  such  unfinished  roads  at  the  earliest 
moment,  and  with  the  least  cost,  by  a  general 
law  passed  according  to  §  14.  article  2,  of  the 
Constitution.  This  reasoning  leads  us  to  the 
still  further  conclusion  that  at  the  time  when 
the  act  of  1868-69  was  brought  forward  in  the 
Code,  §  1996,  and  the  four  succeeding  sections, 
it  could  have  had  reference  to  no  cases  except 
those  where  the  counties  had  a  pecuniary  in- 
terest in  unfinished  railroads  at  the  adoption 
of  the  Constitution  of  1868,  and  that,  there- 
fore, the  Code  sections  could  not  apply  to  the 
present  case,  because  the  Yadkin  Railroad  was 
not  begun  to  be  constructed  until  about  1889. 
We  have  given  to  the  matters  embraced  in  this 
case  a  patient  and  thorough  consideration. 
We  are  aware  of  the  hardships  and  losses  that 
may  follow  from  our  decision,  and  we  are  also 
aware  of  the  probable  complaints  likely  to  be 
made  by  persons  interested.  But  the  constitu- 
tional re<iuirement  which  we  have  discussed  is 
clear  in  its  meaning  and  in  its  language,  and 
it  is  also  mandatory.  We  must  obey  it  in  our 
interpretation  of  its  meaning.  Investors  in 
such  securities,  who  may  meet  with  losses, 
have  no  one  to  blame  but  themselves,  for  the 
journals  of  the  general  assembly  are  open  to 
public  inspection,  and  the  Constitution  of  the 
state  is  a  part  of  the  public  literature.  The 
purchaser  of  real  estate  with  us  must  look  to 
the  depository  of  his  title  for  the  security  of 
his  purchase,  and  so  must  the  investors  in  our 
state  and  county  and  municipal  bonds  look  to 
the  Constitution  and  the  laws  for  the  safety  of 
their  investments.  We  find  no  error  in  the 
ruling  of  the  court  below. 
No  error, 

Furches,  J.,  concurring: 

As  I  concurred  in  the  opinion  of  the  court  in 
Carr  v.  Coke,  116  N.  C.  223.  28  L.  R.  A.  737, 
and  also  in  the  opinion  of  the  court  in  Union 
Bank  v.  Oxford  Oomre,  119  N.  C.  214,  84  L.  R. 
A.  487;  and  as  it  was  claimed  on  the  argument 
in  this  case  that  the  two  opinions  were  in  con- 
flict and  could  not  stand  together,  I  propose,  in 
addition  to  the  well-considered  opinion  of  Jus- 
tice Montgomery,  to  sav  briefly  what  seems  to 
me  to  constitute  the  distinction  l)etween  the 
two  cases. 

The  power  to  legislate  is  not  conferred  on 
the  general  assembly  by  the  Constitution. 
This  it  has  without  an  express  delegation  of 
power.  -  There  are  instances  where  the  legis- 
lature is  commanded  to  legislate;  but  these 
are  the  exception  to  the  general  rule,  and  have 
nothing  to  do  with  the  act  we  are  considering. 
The  most  of  the  provisions  of  the  Constitution 
with  regard  to  legislation  are  restraints  upon 
its  power.  The  act  considered  in  the  case  of 
Carr  v.  Coke  was  passed  under  the  general  and 
inherent  right  to  legislate.  This  being  so,  it 
fell  under  the  general  parliamentary  law  of 
authentication,  and  the  signature  of  the  pre- 
siding officers  was  final.  But  the  act  now  un- 
der consideration  was  passed  under  one  of  the 
restrictions  or  prohibitions  placed  upon  the 
legislature  by  the  Constitution  (art  2, 
g  14),  which  provides  "that  no  law  shall 
be  passed  to  raise  money  on  the  credit  of 
the  state,  etc.,  unless  it  be   read  on  three 
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several  days  in  each  house,  and  on  the  two 
last  readings  the  yeas  and  nays  are  taken  and 
recorded;  and  this  rule  applies  to  counties, 
town,  cities,  etc.  It  must  be  admitted  that 
the  Constitution  might  have  prohibited  the 
legislature  from  passing  any  act  to  lend  its 
credit,  or  to  authorize  any  county  pr  town  to 
•do  so.  Suppose,  then,  that  the  Constitution 
had  prohibited  the  enactment  of  any  such  law, 
but,  notwithstanding  this  inhibition,  the  legis- 
lature had  passed  such  an  act,  and  the  presid- 
ing ofl9cers  had  signed  and  ratified  it,  should 
the  courts  have  gone  on,  and  enforced  this 
-act,  because  it  had  passed,  and  been  ratified 
•by  the  presiding  officers  of  the  two  houses? 
And,  if  not,  why  should  this  act  be  enforced, 
passed  in  a  way  in  which  the  Constitution 
«aysit  shall  not  be  passed,  so  as  to  authorize 
a  county  to  raise  money  upon  its  credit?  Sup- 
pose the  legislature  should  pass  aD  act  provid- 
ing for  the  payment  of  the  special  tax  bonds, 
or  the  interest  thereon,  and  the  bill  should  be 
signed  and  ratified  by  the  presiding  officers  of 
■each  body  of  the  general  assembly,  should  this 
•court  enforce  this  act?  I  must  suppose  that 
the  answer  to  this  proposition  would  be*'No;'' 
that  the  Constitution  prohibits  the  legislature 
from  passing  such  an  act.  And.  if  such  an 
act  as  this  could  not  be  enforced  because  the 
•Constitution  prohibits  its  enactment,  it  would 
be  difficult  to  draw  the  distinction,  and  to  see 
how  we  could  enforce  this  act,  passed  in  a 
way  the  Constitution  says  it  should  not  be 
passed.  I  have  had  trouble  in  coming  to  the 
conclusion  that  we,  as  a  co-ordinate  depart- 
ment of  the  government,  could  look  to  the 
manner  of  its  passage.  But.  upon  further 
•consideration  of  the  matter.  I  have  come  to  the 
conclusion  that  these  rules,  preventing  us 
from  looking  behind  the  ratification,  are  only 
applicable  to  acts  passed  under  the  general 
power  of  legislation.  The  precedents  I  have 
examined  grew  out  of  legislation  under  the 
general  unrestricted  power  as  to  legislation. 
To  adopt  this  rule  with  regard  to  restricted  or 
prohibited  powers,  would  be,  in  effect,  to  de- 
stroy these  restrictions,  these  wise  and  benefi- 
cient  provisioDS  of  the  CoDStitution.  In  this, 
it  seems  to  me,  lies  the  distinction  between 
€arT  V.  Coke  and  Union  Bank  v.  Oxford  Comrs. 
and  this  case  falls  under  the  rule  governing  in 
Union  Bank  v.  Oxford  ComrB. 

It  is  claimed  that  this  is  an  act  of  repudia- 
tion on  the  part  of  plaintiffs  and  repudiation 
is  not  more  distasteful  to  anyone  than  it  is  to 
me.  And  it  may  be.  in  a  moral  sense,  repudi- 
ation, but  it  cannot  be  in  law,  as  the  plaintiffs 
were  never  legally  bound  for  these  bonda 

Clark,  J.,  concurring: 

So  far  from  the  decuion  in  Carr  v.  Coke, 
116  N.  C.  228,  28  L.  R.  A.  737,  confiicling 
with  the  decision  of  this  case,  it  is  the 
strongest  vindication  of  the  wisdom  and  neces- 
sity of  placing  article  2,  §  14,  in  the  Constitu- 
tion, In  Cairr  v.  Coke  the  majority  of  the 
court  felt  constrained  to  hold  that  a  bill  of  a 
general  legislative  nature,  and  not  imposing  a 
tax,  when  authenticated  by  the  certificate  and 
signatures  of  the  speakers,  could  not  be  im- 
I)eached,  though  it  was  averred  in  the  com- 
plaint, and  shown  by  the  journals,  that  such 
bill  had  in  fact  been  tabled  on  the  second 
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reading  in  the  house  in  which  It  had  been  in- 
troduced, and  consequently  had  not  reached 
the  other  house  at  all.  This  being  so,  if  the 
people  should  desire  by  constitutional  amend- 
ment, or  by  a  provision  inserted  by  a  consti- 
tutional convention,  to  require  other  safeguards 
of  the  actual  passage  of  laws  than  the  signa- 
tures of  the  speakers,  can  there  be  any  doubt 
that  they  have  the  power  to  do  so?  Now.  as 
to  the  passage  of  the  class  of  bills  specified  in 
§14,  article  2,  they  had  the  foresight  to  do 
this  very  thing,  and  to  require  additional  guar- 
anties by  providing  that  such  bills  should  not 
become  laws  unless  read  on  three  different 
days  in  each  house,  and  unless  "the  yeas  and 
nays  on  the  second  and  third  readings  shall 
have  been  entered  on  the  journal,"  which  jour- 
nal ^  16  of  the  same  article  requires  to  be 
**  printed  and  made  public  immediate! v  after 
the  adjournment  of  the  general  assembly."  As* 
to  such  matters,  in  which  great  amounts  of 
money  are  at  stake,  the  public  were  not  willing 
to  run  the  risk  of  bills  being  palmed  off  as  stat- 
utes through  the  inadvertence  of  the  speakers 
or  the  venality  of  clerks  of  the  general  assem- 
bly, without  having  in  fact  oeen  enacted. 
These  additional  requirements  are  not  mere 
technicalities,  but  indispensable  safeguards, 
which  experience  has  caused  to  be  Inserted  in 
the  Constitutions  of  many  of  the  states  to  pro- 
tect the  public  against  the  grossest  abuses  in 
the  creation  of  indebtedness  or  authorizing 
taxation  by  the  state,  counties,  and  towns. 
Carr  v.  Coke  holds  that,  as  to  bills  not  em- 
braced in  12,  article  2,  the  certificate  of  the 
speakers  is  conclusive  evidence  of  passage, 
and  the  courts  are  powerless  to  go  behind  their 
signatures.  The  decision  in  this  case  holds 
that,  as  to  the  class  of  bills  referred  to  in  § 
14,  such  certificate  is  expressly  made  not 
sufficient,  and  the  bills  are  not  laws  unless  the 
additional  requirements  of  that  section  appear 
bv  the  journal  to  have  been  complied  with. 
There  is  no  conflict  between  the  two  decisions, 
and  this  has  heretofore  been  pointed  out  in 
Unitm  Bank  v.  Oxford  Comrs.  119  N.  C.  214, 
84  L.  R.  A.  487. 

Faircloth,  Ch.  J.,  dissenting: 

The  facts  are  stated  in  the  opinion  of  the 
majority  of  the  court  and  I  will  simply  state 
my  position  briefly.  My  reasoning  is  stated  in 
Carr  v.  Coke.  116  N.  C.  228,  28  L.  R.  A.  787. 
In  that  case  it  was  held  that,  where  a  bill  had 
been  duly  signed  by  the  presiding  officers  of 
the  assembly,  the  court  cannot  go  behind  such 
ratification  to  inquire  how  the  bill  was  passed. 
The  ratification  is  a  record,  and  concludes  the 
matter.  It  does  not  certify  that  the  bill  was 
read  three  times  or  a  less  number  of  times. 
Omnia  prcesumuntur,  etc.  It  is  ar&:ued,  how- 
ever, that  the  case  above  stated  applies  when 
the  assembly  is  legislating  under  its  inherent 
power,  unrestricted  by  the  Constitution,  and 
that  that  principle  does  not  apply  when  legis- 
lating unaer  restricted  clauses  of  the  Consti- 
tution, as  in  this  case,  under  article  2,  §  14; 
i.  e,  that  in  one  instance  the  ratification  is  a 
record,  and  conclusive,  and  in  the  other  in- 
stance the  ratification  means  nothing,'  because 
one  section  of  the  Constitution  is  restrictive, 
and  the  other  is  not.  I  cannot  reach  that  con- 
clusion.   Article  2,  §  14,  saying  that  no  law 
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shall  be  passed  to  allow  counties,  etc.,  to  raise 
money  on  their  credit,  etc.,  unless  the  bill  shall 
have  been  read  three  times,  etc.,  is  a  restric- 
tion directed  to  the  legislature,  and  no  such 
indebtedness  can  be  imposed  except  by  a 
majority  vote  of  the  taxpayers  at  the  ballot 
box.  That  article  and  section  do  not  declare 
that  any  legislative  act  under  it  is  void,  but 
leaves  much  to  the  judgment  and  discretion  of 
the  legislature.  But  is  the  distinction  well 
taken?  Article  2,  §  12,  declares  that  "the 
eeneral  assembly  shall  not  pass  any  private 
law  unless  it  shall  be  made  to  appear  that 
thirty  days'  notice  of  the  application  to  pass 
such  a  law^shall  have  been  given,  under  such 
direction  and  in  such  manner  as  shall  be  pro- 
vided by  law."  This  is  a  restrictive  clause, 
and  yet  in  Brodnax  v.  Oroom,  64  N.  C,  344,  it 
was  held  by  this  court  that,  if  a  private  act  for 
the  purpose  of  levying  a  special  tax  for  the 
county  be  certified  by  the  presiding  officers  of 
the  two  branches  of  the  legislature  as  duly 
ratified,  it  is  not  competent  for  the  judiciary  to 
go  behind  such  record,  and  inquire  collaterally 
whether  the  thirty  days'  notice  of  an  applica- 
tion therefor,  required  by  the  Constitution, 
had  been  given.  Pearson,  Ch.  J.,  said:  *'We 
do  not  thmk  it  necessary  to  enter  into  the 
question,  whether  this  is  a  public  local  act, 
or  a  mere  private  act,  in  regard  to  which 
thirty  days'  notice  of  the  application  must  be 
given;  for  taking  it  to  be  a  mere  private  act, 
we  are  of  opinion  that  the  ratification  cer- 
tified by  the  lieutenant  governor,  and  speaker 
of  the  house  of  representatives,  makes  it  a 
'matter  of  record,'  which  cannot  be  impeached 
before  the  courts  in  a  collateral  way.  Lord 
Coke  says,  'A  record,  until  reversed,  importeth 
verity.'  There  can  be  no  doubt  that  acts  of 
the  legislature,  like  judgments  of  courts,  are 
matters  of  record,  and  the  idea  that  the  'verity 
of  the  record'  can  be  averred  against  in  a  col- 
lateral proceeding,  is  opposed  to  all  of  the 
authorities."  The  courts  must  act  on  the 
maxim.  Omnia  pratumuntur,  etc.  And  so,  if 
the  distinction  is  sought  to  be  applied  to  the 
many  sections  of  the  Constitution  on  various 
subjects,  whether  restrictive  or  general,  the 
law  might  change  as  each  case  was  presented. 
The  legislature  has  a  general  power  to  levy 


and  raise  taxes.  Const,  art.  5,  §  1.  When  the 
power  of  taxation  is  conferred,  it  is  difficult 
for  the  courts  to  enforce  restralDts  imposed 
by  the  Constitution  upon  the  procedure  of 
the  legislature  in  passiDg  the  necessary  laws 
for  the  exercise  of  the  power.  That  is  say- 
ing to  a  co-ordinate  branch  of  the  govern- 
ment, "You  have  not  done  your  work  or 
duty  with  a  proper  degree  of  precision,  and 
we  will  declare  it  void."  When  the  prohi- 
bition is  absolute,  then  the  courts  may  declare 
the  result  void,  not  on  the  ground  of  irregu- 
larity in  the  legislative  proceedings,  but  De- 
cause  the  power  does  not  exist,  whether  the> 
proceedings  were  regular  or  irregular.  For- 
instance,  article  1,  g  6,  declares  that  *'the 
state  shall  never  assume  or  pay  or  authorize 
the  collection  of  any  debt  or  obligation,  ex- 
press or  implied,  incurred  in  aid  of  insurrec- 
tion or  rebellion  against  the  United  States," 
unless  the  proposition  to  pay  such  debt  shall 
be  submitted  to  the  people,  and  ratified  br 
them  by  the  vote  of  a  majority  of  all  the  quali- 
fied voters  of  the  state,  at  a  regular  election- 
held  for  that  purpose.  Here  we  find  a  re- 
striction, not  on  the  procedure  of  a  co-ordi- 
nate branch,  but  an  absolute  prohibition  and 
denial  of  power,  which  the  courts  can  see  on 
the  face  of  the  Constitution,  without  looking 
at  the  journals  of  the  assembly,  and  without 
impeaching  the  record  of  ratification.  It  is 
argued  that  the  legislative  journals  are  public 
documents,  and  open  to  the  inspection  of 
the  purchasers  of  the  bonds  In  question.  That 
is  true,  and  it  is  equally  true  that  they  were 
open  to  the  plaintiffs  and  the  taxpayers  of 
Stanly  county  when  they  held  forth  these 
bonds  to  the  public,  and  received  the  money 
for  them,  and  invested  the  same  for  the  perma- 
nent improvement  and  benefit  of  their  county. 
They  have  recognized  and  paid  the  annual  in- 
terest on  their  l^nds  for  several  years  without 
objection,  and  it  is  possible  that  they  never 
discovered  the  absence  of  the  words  **yea" 
and  "nay"  on  the  journals  until  since  the  deci- 
sion of  this  court  in  Union  Bank  v.  Oxford 
Oomrs,  119  N.  C.  214.  84  L.  R.  A.  487.  I  think 
the  true  principle  is  found  in  the  first  two 
cases  cited  supra. 
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1.  Bonds  may  be  made  payable  in  ir^ld 
coin  only,  under  the  act  of  March  19. 1880.  as 
amended  in  189B,  Rivlnff  power  to  Issue  municipal 
bonds  "payable  In  g-old  coin  or  lawful  money/* 
as  this,  to  have  any  effect,  must  be  construed— 
especially  In  view  of  other  provisions  of  the 
statute— to  arive  the  city  the  option  to  make  them 
payable  In  gold  coin  alone  or  in  lawful  money. 

8  A  requirement  of  an  ordinanoe  that  a 


vote  for  or  ag^ainst  a  bond  propo8iti(»a 
■hall  be  indicated  by  writinfl:  or  causing 
to  be  written  or  printed  the  word  "Yes"  or  *'No'» 
on  the  rifrht-hand  margin  of  the  ticket  opposite 
the  proposition,  is  mandatory,  when  the  ^ordi- 
nance  is  authorized  by  and  has  the  force  of  a  stat- 
ute, and  therefore  it  is  insufficient  to  mark  a  cross 
after  the  word  "Yes"  or  "No"  when  both  those 
words  are  printed  opposite  the  nroposltion. 
3.  The  alternative  of  maWng  interest 
payable  annually  or  semiannoally 
need  not  be  rabmitted  to  the  voters  on 
an  election  respectinR  the  issue  of  municipal 
bonds  under  the  act  of  March  19, 1889,  §  8,  requiring 
a  notice  of  the  election,  the  purpose  and  charac« 


NOTB.— As  to  contracts  of  municipalities  as  well  i  L.  U.  A.  512;  also  Burnett  v.  Maloney  (Tenn.)  34  L. 
as  other  parties  calling  specifically  for  payment  in  |  K.  A.  641;  and  Packwood  v.  Kittitas  County  (Wash.) 
gold  coin,  see  not«  to  Skinner  v.  Santa  Rosa  (Cai.)  29  >  33  L.  R.  A.  678. 
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ter  of  the  bonds,  and  the  rate  of  interest,  without 
requlrinff  any  notice  as  to  the  time  of  paying  in- 
terest. 

(January  18,  1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supenor  Court  for  San  Luis  Obispo 
County  in  favor  of  defendants  in  a  suit  brought 
to  enjoin  the   negotiation  of   certain  bonds. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Graves  &  Graves  for  appellant. 

Mr.  W.  H.  Spencer*  for  respondents: 

The  adoption  of  one  or  the  other  kind  of 
currency  involves  the  exercise  of  business 
^judgment  and  sagacity,  which  may  vary  with 
time  and  circumstances.  It  is  wiser,  there- 
fore, to  leave  to  the  local  communities  whose 
interests  are  most  deeply  concerned,  the  priv- 
ilege of  taking  advantage  of  opportunities,  and 
of  legislating  for  themselves  on  this  subject. 

Farson  v.  Louisville  Sinking  Fund  Comrs.  97 
Ky.  119. 

Effect  is  to  be  given  to  every  phrase  and 
^every  word  in  the  statute,  if  it  be  possible, 
and  no  clause  or  word  is  to  be  treated  as  re- 
dundant. 

Souter  V.  The  Sea  Witch,  1  Cal.  162;  San 
Francisco  v.  Hazen,  5  Cal.  169;  Langerumr  v. 
French,  34  Cal.  92;  Houghton's  Appeal,  4?  Cal. 
^5;  Bead  v.  Bahm,  65  Cal.  843;  Bj/aU  v.  Allen, 
U  Cal.  853. 

It  was  certainly  competent  for  the  board  to 
"presenile  that  the  method  of  voting  should  be 
according  to  the  general  election  law  of  the 
state,  without  reciting  its  provisions.  The 
voters  being  familiar  with  this  mode  of  voting, 
there  can  be  no  question  they  understood  the 
si^ificance  of  the  stamp,  and  intended  to  cast 
their  votes  exactly  as  they  did. 

Clearly  the  ordmance  contemplated  that  the 
4,ickets  should  be  printed  and  furnished  to  the 
voter,  and  that  he  should  indicate  his  wish  by 
depositing  tlie  ballots  so  printed  in  the  ballot 
box.  And  the  form  of  the  ticket  required  that 
he  should  declare  his  vote  on  the  propositions 
submitted  by  adopting  in  some  appropriate 
manner  the  "Yes"  or  *'No"  already  printed  on 
the  tickets.  By  placing  or  stamping  an  X,  in 
<^mformity  with  the  manner  of  voting  under 
the  general  election  law,  he  followed  strictly 
Ihe  ordinance. 

Pennington  v.  Bcshr,  48  Cal.  566;  Williams  v. 
McDonald,  58  Cal.  527;  Ligare  v.  CcUifornta 
Southern  B.  Co.  76  Cal.  610;  Boek  Creek  Twp. 
V.  Slrmg,  96  U.  S.  271,  24  L.  ed.  815;  Chicago, 
D.  iSk  V.  B.  Co.  V.  Coyer,  79  III.  378;  Clark  v. 
Montgomery  County  Comrs.  83  Ean.  202. 

Harrisont  J.,  delivered  the  opinion  of  the 
court: 

The  board  of  trustees  of  the  city  of  San 
Luis  Obispo,  having  advertised  for  the  sale  of 
certain  bonds  of  the  city  for  the  purpose  of 
paying  the  cost  of  certain  municipal  improve- 
ments authorized  by  the  voters  under  the  pro- 
.visions  of  act  March  19,  1889  (Stat.  1889, 
p.  899),  the  plaintiff,  a  taxpayer  of  the  city, 
brought  the  present  action  to  enjoin  the  sale  of 
the  TOuds,  and  the  levy  and  collection  of  any 
taxes  for  their  payment,  upon  the  ground  that 
their  issuance  was  illegal.  The  superior  court 
rendered  judgment  in  favor  of  the  defendants, 
and  the  plaintiff  has  appealed  therefrom.  The 
88  L.  R.  A. 


notice  of  appeal  states  that  an  appeal  is  also 
taken  from  an  order  denying  a  new  trial,  but 
the  record  does  not  contain  such  order,  nor 
does  it  appear  therefrom  that  a  new  trial  was 
ever  askea  for  or  denied. 

The  appellant  presents  three  grounds  upon 
which  he  contends  that  the  issuance  of  the 
bonds  is  illegal,  viz.:  First,  that  the  bonds  are 
made  payable  in  gold  coin  of  the  Uuited 
States,  mstead  of  being  made  "payable  in  gold 
coin  or  lawful  money  of  the  United  States;" 
second,  that  at  the  election  upon  the  question 
of  their  issuance  the  votes  were  not  cast  in  ac- 
cordance with  the  terms  of  the  ordinance  by 
which  the  question  was  submitted;^ third,  that 
the  question  whether  the  interest  on  the  bonds 
should  be  paid  annually  or  semiannually  was 
not  submitted  to  the  voters. 

1.' Section  6,  act  March  19,  1889  (Stat.  188^, 
p.  401),  provides:  **A11  municipal  bonds  for 
public  improvements  issued  under  the  provi- 
sions of  this  act  shall  be  of  a  character  of 
bonds  known  as  serials,  and  shall  be  payable 
in  the  manner  following:  [Providing  for  the 
denominations  of  the  bonds,  and  that  one 
twentieth  of  the  issue  must  be  paid  in  each 
year,  but  making  no  provision  in  reference  to 
the  times  for  the  payment  of  interest.]  Such 
bonds  may  be  issued  and  sold  by  the  legislative 
branch  of  the  city,  town,  or  municipal  corpora- 
tion as  they  may  determine,  at  not  less  than 
their  face  value,  in  gold  coin  of  the  United 
States,"  etc.  This  section  wbb  amended  in 
1898  (Stat.  1893,  p.  61),  making  the  first  sen- 
tence to  read  as  follows:  "All  municipal  bonds 
for  public  improvements  issued  under  the  pro- 
visions of  this  act  .shall  be  of  the  character  of 
bonds  known  as  serials,  and  shall  be  pt^able 
in  gold  coin  or  lawful  money  of  the  United 
States  in  the  manner  following;"  and  also  di- 
recting that  one  fortieth  of  the  issue  must  be 
paid  in  each  year,  and  a]£0  that  the  interest 
"may  be  payable  annually  or  semiannually." 

The  notice  under  the  ordinance  calling  the 
special  election  for  the  purpose  of  authorizing 
the  issuance  of  the  bonds  in  question  stated: 
*  'The  character  of  said  bonds  will  be  what  is 
known  as  'serial,'  and  will  be  payable  in  gold 
coin  of  the  United  States,  in  the  man ner^f ol- 
io wing:  [Providing  for  distributing  their  pay- 
ment over  a  period  of  forty  years.]  The  rate 
of  interest  to  be  paid  on  said  bonds  will  be  5 
per  cent  per  annum."  The  ordinance  creat- 
ing the  indebtedness  and  providing  for  the  is- 
suance and  sale  of  the  bonds,  which  was 
passed  subsequent  to  the  election,  provided: 
"The  character  of  said  bonds  shall  be  what  is 
known  as  'serial,'  and  the  same  shall  be  paya- 
ble in  gold  coin  of  the  United  States,  in  the 
manner  following;"  and  further  provided: 
"Each  of  said  bonds  shall  be  dated  the  6th 
day  of  January,  1896,  shall  bear  interest  at  the 
rate  of  5  per  cent  per  annum  from  said  date,  and 
to  each  of  said  bonds  shall  be  attached  as  many 
interest  coupons  as  it  may  have  years  to  mature, 
each  coupon  to  be  for  one  year's  interest  on  the 
bond  to  {ehich  it  is  attached,  one  of  which 
coupons  on  each  and  every  of  said  bonds  shall 
be  payable  on  the  6th  day  of  January,  1897, 
and  one  on  the  same  day  of  said  month  of 
each  succeeding  year  until  all  are  paid." 

Under  the  terms  of  the  original  act  the  mu- 
nicipality was  not  required  to  designate  any 


446 


Caiifobnia  Sufrbmb  Coubt. 


Jan.^ 


kind  of  moDey  In  which  the  boDds  should  be 
payable,  and,  in  the  absence  of  such  designa- 
tion in  the  bonds,  could  at  their  maturity  elect 
to  pay  them  in  any  medium  that  might  then 
be  lawful  money  or  legal  tender.  Whether  the 
municipality  had  the  power  to  designate  in  the 
bonds  any  specific  kind  of  money  In  which  they 
should  be  payable  was  an  unsettled  question. 
It  had  been  held  in  JudBon  ▼.  Be^iemer,  87 
Ala.  240,  4  L.  R  A.  742,  that  the  municipality 
possessed  such  power,  while  in  Woodruff  ▼. 
8laU,  66  Miss.  298,  it  had  been  held  that  such 
act  was  ultra  vires,  and  that  the  bonds  were 
void.  The  reversal  of  this  case  by  the  Su- 
preme Court  of  the  United  States  (162  U.  8. 
299,  40  L.  ed.  975),  was  upon  a  point  which 
left  the  question  undetermined  by  that  tribu- 
nal. It  has  since  been  held  by  the  supreme 
court  of  Kentucky  in  Farson  y.  Louisville 
Sinking  Fund  Comrs.  97  Ky.  119,  that  under 
a  statute  authorizing  a  mtmicipality  to  issue  a 
bonded  indebtedness,  which  is  silent  as  to  the 
kind  of  currency  or  money  in  which  it  is  to  be 
payable,  the  municipality  may  make  the  bonds 
payable  in  gold  coin.  Experience  had  shown 
that  if  bonds  are  made  payable  in  a  currency 
of  fluctuating  value  they  are  less  readily  nego- 
tiated than  if  the  lender  or  investor  knows  in 
advance  the  precise  kind  of  money  in  which 
they  will  be  paid.  Under  this  condition  of 
the  law  as  it  had  then  been  expounded,  and 
with  the  universal  experience  in  financial 
transactions,  and  doubtless  in  consequence 
thereof,  the  legislature  in  1898  amended  the 
statute  by  giving  to  th^  municipality  the  right 
to  designate  at  the  issuance  of  the  bonds  the 
specific  kind  of  money  in  .which  they  should 
be  paid.  It  is  to  be  assumed  that  the  amend- 
ment was  for  the  purpose  of  remedying  some 
defect  in  the  original  act,  but  if  the  defect  in 
the  original  act  was  a  want  of  power  in  the 
municipality  to  issue  its  bonds  payable  in  any 
specific  kind  of  money,  as  had  been  held  by 
the  supreme  court  of  Mississippi,  this  defect 
would  not  be  obviated  if  the  statute  required 
them  to  be  "payable  in  gold  coin  or  lawful 
money  of  the  United  States.*'  In  the  absence 
of  any  limitation  upon  the  mode  of  payment, 
they  would  be  payable  in  any  lawful  money 
of  the  United  States,  and,  as  a  provision  in 
the  bonds  giving  to  the  municipality  the  alter- 
native of  paying  them  in  gold  coin  or  in  law- 
ful money  of  the  United  States  would  create 
no  obligation  upon  it  to  make  the  pavment 
in  gold  coin,  it  follows  that  the  * 'lawful 
money"  in  which  they  would  be  paid  would 
be  that  kiud  which  the  municipality  would 
elect  at  their  maturity,  and,  consequently,  the 
kind  which  at  that  date  would  have  the  least 
value.  It  cannot  be  held  that  the  words, 
"shall  be  payable  in  gold  coin  or  lawful  money 
of  the  United  States,"  were  inserted  in  the 
statute  merely  for  the  purpose  of  declaring 
that  the  municipality  should  have  the  option, 
at  the  maturity  of  the  bonds,  to  pay  them  in 
gold  coin,  or  in  lawful  money,  since  it  needed 
no  legislative  declaration  to  give  \t  that  op- 
tion. The  fact  that  they  were  payable  in 
money  would  itself  confer  upon  it  that  privi- 
lege; and,  as  such  a  construction  of  the  statute 
would  destroy  any  efficacy  in  the  amendment, 
it  ought  not  to  be  given  unless  required  by  its 
terms.  It  is  not  so  Indicated  in  specific  lan- 
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guage,  and,  as  Its  language  will  permit  a  con- 
struction by  which  the  municipality  may  de- 
termine in  advance  whether  the  boncjn  shall  be 
payable  specifically  in  gold  coin,  or  generally 
in  lawful  money  of  the  United  States,  a  con- 
sideration of  the  purposes  of  the  statute  and 
the  objects  to  be  effected  by  it  justifies  us  in 
giving  it  this  construction. 

The  purpose  of  the  legislature  in  enacting- 
the  statute  in  question  was  to  enable  the  munici- 
palities of  the  state  to  acquire  or  construct  cer- 
tain municipal  improvements  which  the  pub- 
lic interest  or  necessity  might  demand,  the 
cost  of  which  would  be  too  great  to  be  paid 
out  of  the  ordinary  annual  income.  Unless  the- 
bonds  that  are  to  be  issued  under  the  proceed- 
ings thus  authorized  can  be  negotiated,  the 
municipality  will  be  unable  to  acquire  or  con- 
struct the  improvements,  and  the  very  purpose- 
of  the  legislature  will  be  defeated.  The  legis- 
lature must  be  assumed  to  have  been  familiar 
with  the  laws  of  trade  and  finance, — to  have 
known  that  bonds  payable  in  a  fluctuating  cur- 
rency are  less  salable  than  if  payable  in  gold 
coin.  Guided  by  experience  and  the  history 
of  the  last  forty  years,  they  were  aware  that 
obligations  which  were  to  run  forty  years  in 
the  future  would  be  subject  to  the  contingen- 
cies of  a  depreciated  currency,  and  that  in  the 
light  of  this  experience,  capitalists  and  invest- 
ors would  decline  to  invest  their  money  unless 
they  could  be  assured  that  they  would  receive 
the  value  which  they  should  give  for  the 
bonds.  The  bonds  authorized  by  this  act, 
when  issued,  become  negotiable  securities,  and 
the  subject  of  deAly  traffic  in  the  commercial 
world,  and  any  provision  in  them  thatimpedea 
their  free  negotiability  destroys  their  value, 
and  prevents  the  municipality  from  effecting  & 
sale  in  accordance  with  the  terms  of  the  act. 
The  requirement  in  the  statute  that  the  l)onds 
shall  be  sold  "at  not  less  than  their  face  value 
in  gold  coin  of  the  United  States."  would  pre- 
vent the  sale  of  a  single  bond  whose  payment 
at  maturity  could  be  made,  at  the  option  of 
the  maker,  in  such  currency  as  it  might  then 
elect,  and  thus  the  very  object  of  the  statute 
would  be  destroyed.  The  recognized  standard 
of  value  in  this  state  is  gold  coin,  and  as  this 
is  the  only  kind  of  money  which  the  legislature 
has  authorized  to  be  received  upon  a  sale  of  the 
bonds,  and  has  required  them  to  be  sold  for 
not  less  than  their  face  value,  it  must  he  held 
that  it  was  the  intention  of  the  legislature  that 
they  might  be  made  payable  in  gold  coin. 

There  is  an  additional  consideration  which 
lends  weight  to  this  construction  of  the  inten- 
tion of  the  legislature  by  this  amendment.  By 
an  act  passed  March  15,1888  (Stat.  1883,  p.  870), 
certain  incorporated  clttes  were  authorized  to 
refund  their  indebtedness  by  issuing  new  bonda 
therefor.  The  form  of  the  bond  was  prescribed 
by  the  statute,  and  made  payable  in  "dol- 
lars," without  designating  any  kind  of  money. 
On  the  same  day  that  the  aforesaid  amend- 
ment to  the  act  of  March  19,  1889.  was  passed 
the  legislature  amended  the  act  of  March  15» 
1883  (Stat.  1893,  p.  69),  by  giving  authority  to 
those  cities  to  refund  their  Indebtedness  and  is- 
sue serial  bonds  therefor,  to  run  for  forty  years» 
"principal  and  interest  being  payable  in  gold 
coin  or  lawful  money  of  the  United  States;" 
and  also  providing  that  the  bonds  should  be 
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sold  for  not  less  than  their  face  value,  "in  the 
same  character  of  money  \n  which  they  were 
payable."  The  provision  in  this  statute  that 
the  bonds  shall  be  payable  in  gold  coin  or  in 
lawful  money  of  the  United  States,  as  in  the 
statute  under  consideration,  and  the  farther 
provision  in  that  statute  that  they  should  be 
sold  for  their  face  value  "in  the  same  charac- 
ter of  money  in  which  they  were  payable," 
clearly  indicate  that  the  municlpalitv  should 
exercise  its  option  for  the  mpde  of  their  pay- 
ment at  the  issuance  of  the  bonds,  and  not  at 
their  maturity,  and  that  th9  bonds  themselves 
should  be  payable  in  the  kind  of  money  for 
which  they  were  to  be  sold.  The  same  provi- 
sion in  §  6  of  the  act  under  consideration, 
coupled  with  the  provision  that  the  bonds  are 
to  be  sold  for  gold  coin  at  not  less^than  their 
face  value,  carries  with  it  the  same  intention 
of  the  legislature  that  the  bond  may  be  made 
imyable  in  gold  coin.  See  SutherlaDd,  Stat. 
Constr.  g§  284,  288.  In  the  case  of  Skinner  v. 
Santa  Bosa,  107  Cal.  465,  29  L.  R.  A.  612,  cited 
by  appellant,  the  ordiuaDce  calling  the  election 
as  well  as  the  notice  of  election,  described  the 
bonds  as  "payable  in  gold  coin  or  lawful  money 
of  the  United  States,"  with  interest  payable 
"annually"  at  a  place  to  be  fixed  by  the  city 
council,  while  the  bonds  which  the  council  pro- 
posed to  sell  were  made  payable  "io  gold  coin," 
with  interest  payable  '^semiannually"  in  the 
city  of  New  York,  and  it  was  held  that  the 
bonds  in  this  form,  not  having  been  authorized 
by  the  voters  of  the  city,  would  be  invalid. 
Whether,  if  the  ordinance  had  provided  that 
the  bonds  should  be  issued  "payable  in  gold 
coin,"  its  approval  by  the  voters  would  have 
authorized  the  issuance  of  such  bonds,  was  not 
before  the  court  for  decision  or  discussed  in  its 
opinion.  The  only  bonds  which  the  voters  had 
approved  were  to  be  "payable  in  gold  coin  or 
lawful  money  of  the  United  States," — that  is, 
as  we  have  seen  above,  payable  in  such  monev 
as  the  city  might  elect  at  their  maturity,  and  it 
was  held  that  the  city  could  not  be  made  lia- 
ble for  bonds  payable  in  gold  coin,  as  that 
would  impose  upon  it  a  burden  which  the  vot- 
ers had  never  authorized. 

2.  Section  2  of  the  act  of  March  19,  1889, 
provides  that  the  ordinance  calling  a  special 
election  "shall  fix  the  day  on  which  such  spe- 
cial election  shsll  be  held,  the  manner  of  hold- 
ing such  election,  and  the  voting  for  or  against 
incurring  such  indebtedness;  such  election  shall 
be  held  as  provided  by  law  for  holding  such 
election  in  such  city,  town,  or  municipal  cor- 
poration." The  ordinance  in  the  present 
case  stated  (§  6):  "The  manner  of  holding 
said  election  shall  be  as  follows:  (1)  As  pro- 
vided by  law  for  holding  elections  in  said  city; 
(2)  as  provided  by  the  general  election  laws  of 
this  state,  except  where  such  general  laws  may 
conflict  with  the  state  law  for  elections  of  the 
kind  hereby  called,  or  with  this  or  any  ordi- 
nance; and,  (8)  as  provided  for  in  this  ordi- 
nance." It  was  further  provided  in  this  sec- 
tion of  the  ordinance:  "Tickets  must  be  of 
ordinary  election  ticket  paper,  6x12  inches; 
the  heading  of  such  ticket  must  be:  *Bond 
Election,  City  of  San  .Luis  Obispo.'  Each 
proposition  set  forth  in  §  2  of  this  ordinance 
shall  be  voted  on  separately,  and  must  be 
printed  on  such  tickets  as  follows:  1.  Bond- 
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ing  for  city  waterworks,  190,000.00.  2.  Bond- 
ing for  sewer  improvements,  $84,500.00. 
Each  voter  shall  indicate  his  wish  by  writing 
or  causing  to  be  written  or  printed,  'Yes'  or 
*No'  on  the  right-hand  margin  on  his  ticket, 
opposite  the  proposition  on  which  he  may  de- 
sire to  vote."  At  the  election  which  was  held 
under  this  notice  more  than  two  thirds  of  the 
voters  that  voted  indicated  their  wishes  by 
voting  a  ticket  in  the  following  form: 

MUNICIPAL  TICKBT. 

BOND  SLXOTIOir. 

OUy  of  San  Jjuis  Obispo, 

To  vote  for  or  agralnBt  a  proposltlOD,  stamp  a  oroaa 
(X)  in  the  square  at  the  nght, 


1 

Bonding  for  City  Water  Works, 
S80,000,0a                    YES. 

X 

BondiDff  tor  Cliy  Water  Works,      1     \ 
8                    $90,000.00.                     NO.         1 

8 

Bondinir  for  Sewer  Improvements, 
$R4,500,00.                       YES. 

X 

BoDdlDir  for  Sewer  Improvements,  I 
$84,600.00. NO.     I 


— And  indicated  their  wishes  in  no  other  way 
than  by  stamping  a  cross  opposite  the  proposi- 
tions on  said  ticket.  Whether  the  proposition 
to  issue  the  bonds  was  legally  adopted  depends 
upon  whether  the  ballots  thus  cast  shoulahave 
counted  in  its  favor. 

The  provisions  of  the  Political  Code  which 
are  applicable  to  elections  of  officers  are  not  by 
any  statute  made  applicable  to  elections  of  the 
character  under  consideration,  and  we  have 
not  been  cited  to  any  special  statute  on  the  sub- 
ject governing  elections  in  the  city  of  San  Luis 
Obispo.  It  will  be- observed  that  by  the  terms 
of  the  ordinance  the  general  election  law  of  the 
state  is  applicable  only  where  it  is  not  in  con- 
flict with  the  mode  pointed  out  in  the  ordi- 
nance, and  that  the  provisions  of  the  ordinance 
control  unless  they  are  in  conflict  with  some  of 
the  provisions  of  the  general  law.  It  follows 
that  the  statutory  provisions  requiring  the  city 
to  flx  by  its  ordinance  the  manner  of  holding 
the  election,  and  the  voting  for  and  against  it» 
is  the  rule  by  which  the  voters  are  to  act  in 
voting  upon  the  question.  This  ordinance, 
having  been  passed  by  virtue  of  the  statute 
authorizing  it,  has  the  force  of  a  statute,  and 
is  to  be  construed  with  the  same  effect  as  if  its 
terms  had  been  prescribed  by  an  act  of  the  leg- 
islature. 

It  is  urged  by  the  appellant  that  the  manner 
of  voting  which  was  prescribed  in  the  ordi- 
nance calling  the  election  was  mandatory  upon 
the  voters,  and  that,  as  this  manner  was  not 
observed,  the  election  was  invalid.  Whether 
the  forms  prescribed  for  holding  an  election 
are  mandatory  or  directory,  and  whether  their 
observance  is  essential  to  the  validitv  of  the 
election,  depend  upon  the  character  of  the  acts 
prescribed.  In  TMe  v.  SmUh,  108  Cal.  101, 
20  L.  R.  A.  673,  Mr.  Justice  Henshaw  stated 
the  rule  as  follows:  '*It  is  the  rule  that  man- 
datory provisions  for  the  holding  of  an  election 
must  be  followed,  or  the  failure  will  vitiate  it, 
while  the  departure  from  the  terms  of  a  di- 
rectory provision  will  not  render  it  void  in  the 
absence  of  a  further  showing  that  the  result  of 
the  election  has  been  changed  or  the  rights  of 
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the  voters  injuriously  affected  thereby.  .  .  . 
But  the  rule  as  to  directory  provisions  applies 
only  to  minor  and  unsubstantial  departures 
therefrom.  There  may  be  such  radical  omis- 
sions and  failures  to  comply  with  the  essential 
terms  of  a  directory  provision  as  will  lead  to 
the  conclusive  presumption  that  the  injury 
must  have  followed."  In  Kirk  v.  Rhoads,  46 
Cal.  898,  it  was  held  that,  if  the  requirements 
of  the  statute  which  it  is  within  the  power  of 
the  elector  to  control  are  wilfully  disregarded, 
his  vote  should  be  rejected;  and  in  Lay  v.  Par- 
ions,  104  Cal.  661,  it  was  held  that  the  specific 
directions  to  the  voter  as  to  the  mode  in  which 
he  shall  mark  his  ballot  are  mandatory,  and 
cannot  be  disregarded.  lu  the  absence  of  any 
direction,  the  manner  in  which  the  voter  Is  to 
indicate  his  wish  may  be  Immaterial,  so  long 
as  his  wish  can  be  ascertained;  but  when  the 
mode  of  its  indication  has  been  prescribed  by 
authority  of  law,  the  form  becomes  a  matter 
of  substance,  and  courts  are  not  authorized  to 
say  that  it  may  be  disregarded,  and  that  the 
wish  of  the  voter  may  be  determined  by  con- 
jecture. Whatever  the  statute  requires  the 
form  to  be  is  mandatorv.  In  the  present  case 
it  may  be  a  reasonable  conjecture  that  the 
votes  cast  in  the  above  form  were  intended  to 
be  in  favor  of  the  issuance  of  the  bonds,  but  it 
is  still  only  a  matter  of  conjecture.  If  the 
voters  had  drawn  a  line  through  the  '*Yes"  it 
might  be  supposed  that  they  intended  to  vote 
against  their  issuance,  but,  if  instead  of  draw- 
ing a  line  through  the  "Yes"  they  had  stamped 
an  "X''  directly  upon  it,  it  woulS  be  uncertain 
whether  they  intended  in  this  mode  to  indicate 
an  affirmative  vote,  or  to  have  it  counted  as  a 
negative.  It  is  equally  a  matter  of  conjecture, 
though  perhaps  with  less  uncertainty,  where 
the  "X"  has  been  placed  at  the  side  of  the 
•*Yes"  rather  than  upon  it.  Let  it  be  supposed 
that,  with  the  direction  which  was  given  in  the 
ordinance  for  the  mode  of  voting,  500  ballots 
bad  been  cast,  of  which  100  were  marked  in 
this  mode,  100  with  a  line  drawn  through  the 
"Yes,"  100  with  a  line  drawn  through  the 
**No,"  100  with  the  "X"  stamped  upon 
the  *'Yes,"  and  100  with  the  words  ''For  the 
bonds"  written  upon  the  ticket;  could  it  be 
said  that  the  board  would  be  authorized  to  de- 
clare that  the  election  had  resulted  in  favor  of 
the  issuance  of  the  bonds,  or  that  there  was 
anything  more  than  conjecture  as  to  the  wishes 
of  the  voters?  The  only  safe  rule  is  to  hold 
the  specific  directions  to  be  mandatory,  and 
that  the  manifest  disregard  of  them  by  the 
voter  renders  his  vote  nugatory.  The  notice 
which  was  printed  upon  the  tickets  that  were 
used  by  the  voters,  "To  vote  for  or  against  a 
proposition,  stamp  an  'X'  in  the  square  at  the 
right,"  was  unauthorized,  and  gave  to  the 
voters  no  right  to  disregard  the  manner  of  vot- 
ing which  was  directed  by  the  ordinance  call- 
ing the  election.  That  direction  in  the  ordi- 
nance was  clear  and  unambiguous,  and  it  must 
be  held  that,  as  it  was  disregarded,  the  election 
was  invalid. 
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8.  It  was  not  necessary  that  the  alternative 
of  making  the  interest  payable  annually  or 
semiannually  should  be  submitted  to  the  vot- 
ers. Section  3  of  the  act  requires  the  legisla- 
tive body,  after  the  ordinance  has  been  pub- 
lished two  weeks,  to  publish  a  ''notice  of  such 
special  election,  the  purpose  for  which  the 
indebtedness  is  to  be  incurred,  the  number  and 
character  of  the  bonds  to  be  issued,  the  rate 
of  interest  to  be  paid,  and  the  amount  of  the 
tax  levy  to  be  made  for  the  payment  thereof;" 
but  makes  no  requirement  with  reference  to 
the  publication  of  the  times  at  which  the  inter- 
est is  payable.  The  indebtedness  cannot  be 
incurred  without  the  assent  of  two  thirds  of 
the  q|ualified  electors  of  the  city  voting  at  an 
election  for  that  purpose  (Const,  art.  11,  §  IS); 
but  it  is  i^ot  requisite  under  this  provision,  or 
the  aforesaid  statute,  that  the  voters  shall  de- 
termine in  the  first  instance  whether  the  inter- 
est shall  be  paid  annually  or  semiannually. 
The  amount  of  the  bonds  and  the  rate  of  in- 
terest constitute  the  indebtedness  proposed  to 
be  incurred,  and  upon  which  the  voters  are  to 
exercise  their  wishes;  but,  as  the  city  council 
is  to  determine  in  the  first  instance  the  rate  of 
interest  which  the  bonds  are  to  bear,  it  may 
also  in  the  first  instance  determine  whether  the 
interest  shall  be  payable  annually  or  semian- 
nually. Its  determination  upon  this  point  may 
be  stated  in  the  proposition  to  the  voters  as 
readily  as  the  rate  of  interest.  The  ordinance 
herein  stated  in  sufiScient  terms  that  the  interest 
was  to  be  paid  annually. 

The  judgment  is  reversed. 

'^ We  concur:  Henshaw*  J.;  Temple*  J.; 
Garoutte»  J.;  McFarland»  J.;  Van 
Fleet,  J. 

Beatty,  Ch.  J...  concurring: 

I  concur.  This  case  certainly  reverses  one 
point  decided  in  Skinner  v.  Santa  Basa,  But 
although  the  point  was  involved  in  that  case  it 
was  not  essential  to  the  conclusion  reached, 
which  was  fully  sustained  upon  other  grounds. 
And  since  the  decision  of  that  point  cannot 
have  given  rise  to  any  claim  of  vested  right  it 
ought  to  be  set  aside' if  erroneous.  A  compar- 
ison of  the  act  of  March  1,  1893  (8tat.  1898, 
p.  59),  amending  the  act  of  March  15,  1888, 
with  the  act  here  in  question  which  was  passed 
on  the  same  day,  is  conclusive  as  to  the  sense 
in  which  that  legislature  used  the  expression, 
"payable  in  gold  coin  or  lawful  money  of  the 
United  States!"  The  same  phrase  must  mean 
the  same  thing  in  both  acts,  and  the  former 
act  shows  clearly  that  the  bonds  were  to  be 
made  payable  specifically  in  gold  coin  or 
specifically  in  lawful  money,  and  not  in  either 
at  the  option  of  the  municipality.  This  con- 
struction also  accords  with  the  object  of  the 
amendment,  which,  as  shown  by  Justice  Har- 
rison, would  have  been  defeated  by  any  other 
construction. 
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Charles   E.  HOVEY,  Survivor,   etc.,  Appt., 

V. 

George  ELLIOTT  et  al,  Exrg.,  etc.,  of  John 
Elliott,  Deceased,  Respt, 

a46  N.  Y.  126.) 

1.   Strlkiiifi^  out  a  defendaAt's  answer 

to  puojfih  him  for  contempt  Is  not  authorized  by 
IT.  S.  Rev.  Stat.  §  725,  which  restrictH  such  punish- 
ment  to  fine  or  imprisonment. 
S«  A  Judgment  pro  confesBO  after  strik- 
ing  out  defendant's  answer  to  punish  him 
.  for  contempt,  rendered  by  the  supreme  court  of 
the  District  of  Columbia,  which  has,  under  U.  S. 
Kev.  Stat.  §  725,  no  power  to  impose  such  punish- 
ment for  contempt,  is  void  on  collateral  attack. 


8.   Civil  as  well  as  criminal  contempts 

are  within  the  provisions  of  U.  S.  Kev.  Stat.  9  725, 
autborlzlnR-  fine  or  imprisonment  only,  as  a  pun- 
ishment therefor,  and  this  is  applicable  to  the  Dis- 
trict of  Columbia. 

(February  28,  1885.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Superior  Court 
for  the  City  of  New  York  affirming  a  judg- 
ment entered  upon  the  report  of  a  referee  dis- 
missing the  complaint  in  an  action  brought  to 
charge  defendants  as  trustees  of  certain  bonds 
which  it  was  alleged  their  testator  had  pur- 
chased pen  den  ie  lite.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


JHoTVL^Deeision  against  constUutional  right  as  a 
ntUlUy  mOiiect  to  collateral  attaclu— 
I.  Dental  of  due  process  of  law  or  other  constitu- 
tlontU  right  of  procedure, 

a.  In  general, 

b.  Habeas  corpus  cases. 

n.  Conviction  for  t>U)lating  unconstUutionai  statute 

or  ordinance. 
Hi.  Judgment  on  unconstttUitUmal  contract. 
IV.  Other  eases. 

I.  Denial  of  due  process  of  law  or  other  constitiUion- 
al  right  of  procedure. 

a.  In  general. 

In  considering  the  principle  on  which  the  above 
-decision  of  Hotst  v.  Elliott  should  be  based,  the 
:flrBt  inquiry  is  whether  a  lack  of  jurisdiction  is  or 
Is  not  the  only  ground  on  which  a  Judgement  can  be 
held  void  upon  collateral  attack.  Another  ground 
is  at  least  hinted  at  in  some  cases,  and  Is  the  neces- 
sary logical  basis  for  some  decisions  which  are  pro- 
fessedly based  on  a  lack  of  Jurisdiction,  when  in 
fact  Jurisdiction  existed.  By  such  decisions  Judft- 
ments  denying  a  constitutional  right  have  been 
held  void  on  collateral  attack  when  the  courts  ren- 
dering them  really  had  Jurisdiction.  These  cases 
■are  further  discussed  in  the  subsequent  divisions 
of  this  note. 

If  the  denial  of  a  constitutional  rifrbt  was  in  it- 
self a  sufficient  ground  of  collateral  attack,  this 
would  be  sufficient  to  sustain  the  case  of  Hoyet  v. 
EiiUOiT  and  the  other  similar  cases  cited  in  this  di- 
vision. But  these  cases  may  quite  fairly  be  based  on 
the  general  doctrine  as  to  the  nullity  of  decisions 
when  there  was  lack  of  Jurisdiction  to  render 
them.  It  may  be  reasonably  said  that  Jurisdiction 
is  abdicated  or  lost  when  the  court  strikes  out  a 
defendant's  appearance  and  ans wer.  This  su  bstan- 
tially  says  that  to  turn  a  defendant  out  of  court 
after  he  has  been  duly  brought  in  leaves  the  court 
without  any  more  Jurisdiction  than  it  bad  before 
he  was  brought  in. 

Jurisdiction  is  the  right  to  bear  and  determine, 
not  to  determine  without  hearing,  and  where  no 
appearance  is  allowed  there  can  be  no  hearing  or 
opportunity  of  being  heard,  and  therefore  no  exer- 
cise of  Jurisdiction.  Windsor  v.  McVeigh,  93  U.  S. 
1874,28L.ed.914. 

A  Judgment  rendered  without  due  process  of  law 
Is  held  void  on  collateral  attack  by  the  Supreme 
Court  of  the  United  States  in  Hovey  v.  Elliott,  167 
17.  B.  409,  4St  L.  ed.  215,  affirming  the  main  case.  It 
U  impliedly  held  that  there  was  a  lack  of  Jurisdic- 
tion. 

**A  denial  to  a  party  of  the  benefit  of  a  notice 
would  be  in  effect  to  deny  that  he  is  entitled  to  no- 
tice at  ail,  and  the  sham  and  deceptive  proceeding 
«)  L.  H.  A. 


had  better  be  omitted  altogether.  It  would  be 
like  saying  to  a  party,  'Appear,  and  you  shall  be- 
heard,*  and,  when  he  has  appeared,  saying,  'Your 
appearance  shall  not  be  recognized,  and  you  shall 
not  be  heard.' "  Where  the  court  in  effect  said  this 
and  immediately  added  a  decree  of  condemnation 
reciting  that  the  default  of  all  persons  had  been 
duly  entered,  it  was  in  fact  a  mere  arbitrary  edict 
clothed  in  the  form  of  a  Judicial  sentence.  Wind- 
sor  V.  McVeigh,  93  U.  S.  £74, 28  L.  ed.  914. 

'*Of  what  efficacy  or  ayail  was  the  summons  to 
appear  when  the  court  which  Issued  the  summons 
rendered  its  Judgment  upon  the  theory  that  the 
summons  was  inefficacious,  and  that  the  defendant 
had  no  right  either  to  appear  or  be  beard  in  his  de- 
fense?"   Hovey  v.  Elliott,  167  U.  8.  409, 42  L.  ed.  216. 

The  fundamental  conception  of  a  court  of  Jus- 
tice is  condemnation  only  after  hearing.  To  say 
that  courts  have  Inherent  power  to  dpny  all  right 
to  defend  an  action,  and  to  render  decrees  without 
any  hearing  whatever,  is,  in  the  very  nature  of 
things,  to  convert  the  court  exercising  such  an  au- 
thority into  an  instrument  of  wrong  and  oppres- 
sion, and  hence  to  scrip  it  of  that  attribute  of  Jus- 
tice upon  which  the  exercise  of  Judicial  power 
necessarily  depends.  Hovey  v.  Elliott,  167  D.  S. 
409.42L.ed.215. 

The  denial  to  a  party  of  the  right  to  appear  is  in 
legal  effect  the  recall  of  the  citation  to  him.  Wind- 
sor V.  McVeigh,  98  U.  8. 274,  23  L.  ed.  914;  Hovey  v. 
Elliott,  167  D.  8.  409,  42  L.  ed.  215. 

A  forfeiture  or  confiscation  of  the  property  of  a 
person  in  ret)elllon,  made  by  sentence  of  the  court 
in  a  Judicial  proceeding  to  which  the  owner  ap- 
peared by  counsel  and  answered,  was  held  void  on 
collateral  attack  where .  bis  answer  was  stricken 
from  the  files  on  the  ground  that  he  was  an  enemy 
and  within  the  Confederate  lines.  Windsor  v.  Mc- 
Veigh. 93  U.  8. 274.  23  L.  ed.  914.  This  decision  was 
collaterally  attacked  in  an  action  of  ejectment. 

A  sentence  of  condemnation  and  sale  was  also 
held,  in  Underwood  v.  McVeigh,  28  Gratt.  409,  to  be 
void  for  refusal  to  permit  the  defendant  to  be 
heard.  The  court  says  it  was  "a  nullity— void  in 
toto.  It  was  rendered  absolutely  void  by  the  act 
of  the  court  in  refusing  to  permit  McVeigh  to 
appear  and  be  heard.  The  authorities  on  this 
point  are  oyerwhelmlng,  and  the  decisions  of  all 
the  tribunals  of  every  country  where  an  enlight- 
ened Jurisprudence  prevails  are  all  one  way.  It  lies 
at  the  very  foundation  of  Justice,  that  every  per- 
son who  is  to  be  affected  by  an  adjudication  should 
have  the  opportunity  of  being  heard  in  defense, 
both  in  repelling  the  allegations  of  fact  and  upon 
the  matters  of  law;  and  no  sentence  of  any  court 
is  entitled  to  the  least  respect  in  any  other  court, 
or  elsewhere,  when  it  has  been  pronounced  ex 
I  parte  and  without  opportunity  of  defense." 
29 
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Mr.  Herbert  B.  Titus,  with  Mr.  Fred- 
erick S.  Duncan,  for  appellant: 

A  judgment  can  be  attacked  collaterally  in 
another  state  only  on  the  ground  of  want  of 

erisdiction  over  the  parties,  or  over  the  sub- 
st-matter,  or  that  it  is  not  responsive  to  the 
issues  tendered  bv  the  pleadinffs. 

Thompson  v.  Whitman,  85  U.  S.  18  Wall. 
467.  21  L.  ed.  807;  ReynoMs  v.  Stockton,  140  U. 
S.  254,  85  L.  ed.  464. 

If  the  decree  in  Bbvey  v.  McDonald  was 
assailable,  the  remedy  of  the  defendants  was 
bv  direct  review  in  the  Supreme  Court  of  the 
United  States.  Having;  fuled  to  pursue  that 
lemedv,  they  and  their  privies  are  now  es- 
toppea  from  collateral  attack  upon  the  decree. 

jDotodl  V.  Appl^ate,  152  U.  S.  827,  88  L. 
ed.  468;  Pepke  v.  Oronan,  165  U.  S.  100,  89  L. 
ed.  84;  Ifew  Fork  v.  Eno,  155  U.  8.  80,  89 
L.  ed.  80;  Be  Fonda,  117  U.  S.  516.  29  L.  ed. 


994;  Cooper  v.  Bevnolds,  77  U.  8.  10  Wall.  808,. 
19  L.  ed.  981:  Voorheee  v.  Jaekgon,  Bank  of 
United  States,  85  U.  S.  10  Pet.  449,  9  L.  ed. 
490;  Des  Moines  Nat>,  d  B,  Co,  v.  lova  Home- 
stead Co.  128  U.  8.  569,  81  L.  ed.  206;  Gray  v. 
BrignardeUo.  68  U.  S.  1  Wall.  684,  17  L.  ed. 
697;  Comstoek  v.  Crawford,  70  U.  8.  8  Wall. 
404.  18  L.  ed.  87;  Thompson  v.  Tolmie,  27  U. 
8.  2  Pet.  168.  7  L.  ed.  388;  Ex  parte  Waikins, 
28  U.  8.  8  Pet.  198.  7  L.  ed.  650;  M'Cormiek 
V.  SuUimn,  28  U.  8.  10  Wheat  192,  6  L.  ed. 
800;  Msh  V.  WiUiams,  87  U.  8.  20  Wall.  226, 
22  L.  ed.  254;  Eempe  v.  Kennedy,  9  U.  8. 
5  Cranch,  178,  8  L.  ed.  70;  SkiUem  v.  May, 
10  U.  8.  6  Crancb.  267,  8  L.  ed.  220:  Nougue 
V.  Clapp,  101  U.  8.  551,  25  L.  ed.  1026;  Ealing 
V.  Raw  VaUey  B.  A  Improf>.  Co.  180  U.  8.  659^ 
82  L.  ed.  1045;  Graham  v.  Boston,  H,  db  B.  B. 
Co.  118  U.  8.  161.  80  L.  ed.  196;  iSs  partem 
Bigdmo,  118  U.  8.  828,  28  L.  ed.  1005. 


So.  in  Henry  v.  Carson.  96  Ind.  412,  It  was  held 
that  even  If  the  court  acquires  Jurisdlotlon,  its 
judfrment  was  unauthorised  by  law  where,  after 
defendant  had  appeared  and  filed  an  answer,  his 
appearanoe  and  answer  were  stricken  out  and  Jodir- 
ment  rendered  a^lnst  him  by  default,  on  the 
ground  that  there  was  no  affidavit  of  his  loyalty. 
The  court  says:  *^he  efteot  of  the  rulins  was  that 
although  an  alleged  traitor,  when  prosecuted,  was 
entitled  to  a  notice  requiring  him  to  appear,  yet  If 
he  should  appear  he  could  not  be  heard  in  defense.*^ 

'*The  doctrine  that  when  a  court  has  once  ac- 
quired jurisdiction,  it  has  a  right  to  decide  every 
question  which  arises  in  the  cause,  and  that  its 
judgment,  however  erroneous,  cannot  be  collater- 
ally assailed  Ms  only  correct  where  the  court  pro- 
ceeds, after  acquiring  jurisdiction  of  the  cause* 
according  to  the  established  modes  governing  the 
class  to  which  the  case  belongs,  and  does  not  trans- 
cend, in  the  extent  or  character  of  its  judgment, 
the  law  which  is  applicable  to  it.*  **  Henry  v.  Car- 
son, 96  Ind.  41JS,  Citing  Windsor  v,  McVeigh,  98  TJ. 
S.  274. 28  L.  ed.  914. 

But  a  judgment  of  a  justice  of  the  peace  ren- 
dered with  the  statement  that ''  ^he  court  being  of 
the  opinion  that  the  defendant  could  not  tender  an 
issue  until  his  answer  was  verified,  refused  to  hear 
evidenoe  in  support  thereof;  and  being  well  and 
sufficiently  advised  in  the  premises*  proceeded  to 
render  judgment,"  was  held  valid  on  collateral  at- 
tack, in  Carolan  v.  Carolan,  47  Ark.  511.  as  the  court 
says  the  record  does  not  show  an  absolute  refusal 
to  permit  the  defendant  to  appear  and  defend.  It 
adds:  '*The  Justice  was  in  error  in  striking  out  the 
defendant's  answer  and  in  refusing  to  hear  his  de- 
fense without  a  written  or  verified  answer;  but  a 
justice  of  the  peace  has  the  right  to  determine 
every  question  that  arises  in  a  cause  pending  in  his 
court  that  a  superior  court  has  under  like  circum- 
stances; and  when  he  errs  In  his  conclusions  upon 
the  law,  the  judgments  of  his  court  are  no  more 
open  to  attack  than  those  of  the  circuit  court.** 

In  discussing  the  void  character  of  a  judgment 
rendered  without  due  process  of  law,  the  court,  in 
Hovey  v.  BUiott,  167  U.  8.409.  42  L.  ed.  216,  says: 
^*Can  it  be  doubted  that  due  process  of  law  signifies 
aright  to  be  heard  In  one*s  defense?  -  If  the  legisla- 
tive department  of  the  government  were  to  enact 
a  statute  conferring  the  right  to  condemn  the  citi- 
zen without  any  opportunity  whatever  of  being 
heard,  would  it  be  pretended  that  such  an  enact- 
ment would  not  be  violative  of  the  Constitution?  If 
this  be  true,  as  it  undoubtedly  is,  how  can  it  be  said 
that  the  judicial  department,  the  source  and  foun- 
tain of  justice  itself,  has  yet  the  authority  to  ren- 
der lawful  that  which  if  done  under  express  legis- 
lative sanction  would  be  violative  of  the  Constitu- 
89  L.R.  A. 


tion?  If  such  power  obtains,  then  the  judicial  de- 
partment of  the  government  sitting  to  uphold  and 
enforce  the  Constitution  is  the  only  one  possessing 
a  power  to  disregard  It.  If  such  authority  exists 
then  in  consequence  of  their  establishment,  to 
compel  ok)edience  to  law  and  to  enforce  justice* 
courts  possess  the  right  to  inflict  the  very  wronga- 
which  they  were  created  to  prevent.** 

b.  Habeas  corpvjB  eases. 

A  writ  of  habeas  corpus  to  release  a  prisoner- 
held  under  a  sentence  is  unquestionably  a  collat- 
eral attack  upon  the  judgment  against  him.  Tet 
it  has  been  sustained  in  numerous  cases  to  release 
from  imprisonment  under  a  conviction  hy  a  court 
which  had  jurisdiction  of  the  case  but  which  at- 
tempted to  enforce  an  unconstitutional  statute  or 
ordinance,  or  denied  some  constitutional  right. 
These  decisions  generally  follow  the  case  of  Ex 
parU  Sieboid.  100  U.  8. 871. 25  L.  ed.  717,  as  a  leading 
case,  although  it  was  not  in  fact  the  first  to  that 
effect. 

Most  of  them  seem  to  regard  the  question  as  one 
to  be  determined  by  the  ordinary  rule  which  aJ^ 
lows  collateral  attack  only  for  want  of  jurisdiction, 
and  do  not  seem  to  lay  any  stress  on  the  fact  that 
the  Federal  courts  under  U.  8.  Rev.  Stat.  1 758,  are 
authorized  to  issue  such  writs  by  language  broad 
enough  to  overthrow  that  rule  entirely  so  far  as 
BMeral  courts  are  concerned.  The  Federal  courts 
themselves  have  said  very  little  about  the  effect  of 
this  section  to  take  their  habeas  corpus  cases  out  of 
the  usual  rule.  Bven  in  very  late  cases  the  Su- 
preme Court  of  the  United  States  has  declared  that 
it  can  by  writ  of  habeas  corpus  attack  a  judgment 
only  for  lack  of  jurisdiction,  although  in  other 
cases  it  uses  less  explicit  language,  saying  it  can 
attack  only  such  judgments  as  are  ''nullities,**  or 
judgments  which  are  void  for  lack  of  jurisdiction, 
"or  for  other  reasons.** 

These  varying  expressions,  which  are  somewhat 
confusing  when  we  try  to  get  an  exact  statement 
of  the  doctrine  of  that  court,  are  illustrated  by  the 
following  quotations:  ''Judgments  of  courts  of 
that  character  [superior  jurisdiction]  cannot  beas- 
saOed  collaterally,  except  upon  grounds  that  im- 
peach their  jurisdiction.**  Re  Cuddy,  181  IT.  S.  280, 
33  L.  ed.  154. 

"The  proposition  is  so  clear,  that  in  a  writ  of 
habeas  corpus  nothing  can  be  inquired  into  but  the 
jurisdiction  of  the  court,  that  it  is  unnecessary  to 
pursue  the  entire  line  of  argument  of  counsel  for 
appellant.**  Wight  v.  Nicholson.  184  U.  S.  186,  88 
L.  ed.  865. 

"It  is  only  upon  the  theory  that  the  proceedings 
I  and  judgment  of  the  court  were  nullities  that  we- 
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The  supreme  court  of  the  District  of  Colum- 
bia made  the  regularity  of  its  procedure  in 
rendering  this  decree  the  subject  of  judicial 
determination;  it  could  be  questioned,  there- 
fore, only  in  that  court,  or  by  appeal. 

Eke  parte  BigeUno,  113  U.  S.  881,  28  L.  ed. 
1006;  Ex  parte  Watkins,  28  U.  8.  8  Pet.  208.  7 
L.  ed.  658;  Black,  Judgm.  §  274;  Cooper  ▼. 
Beynolde,  77  U.  S.  10  Wall.  808, 19  L.  ed.  981; 
Voorheee  v.  Jaekeon,  Bank  of  United  Statee,  85 
U.  8.  10  Pet.  449,  9  L.  ed.  490;  8i,  Louis  d  8, 
F.  B.  Co.  V.  McBride,  141  U.  8. 180.  86  L.  ed. 
660;  Bryan  v.  Eenneit,  113  U.  8.  180,  28  L. 
ed.  909;  Hotdane  y.  Sumner,  82  U.  8. 15  Wall. 
608.  21  L.  ed.  269. 

If  the  supreme  court  of  the  District  of 
Columbia  exceeded  its  authority  in  ordering 
the  answer  of  McDonald  and  White  to  be  re- 
moved from  the  flies,  that  does  not  affect  the 
validity  of  the  final  decree. 


Collateral  inquiry  into  the  validity  of  a  Judg- 
ment must  be  confined  to  the  judgment  and 
the  pleadings.  Preliminary  or  interlocutory 
proceedings  cannot  be  brought  in  question. 

Gray  v.  BrignardeUo,  68  U.  8.  1  Wall.  634, 
17  L.  ed.  697;  Comstock  v.  Crawford,  70  U.  8. 
8  Wall.  404,  18  L.  ed.  87;  BuUng  v.  Raw  Val- 
ley B,  d  Improv.  Co,  180  U.  8.  669,  82  L.  ed, 
1046;  Mellen  v.  Moline  Malleable  Iron  Works, 
181  U.  8.  870,  88  L.  ed.  184;  Ez  parte  Bigelow, 
118  U.  8.  828.  28  L.  ed.  1005. 

Even  if  the  preliminary  steps  could  be  re- 
viewed collaterally,  and  the  interlocutory 
order  striking  out  defendants'  answer  were 
held  to  have  ^n  made  in  excess  of  the  statu- 
tory authorityjof  the  court,  this  defect  does  not 
invalidate  the  final  decree,  or  subject  it  to  col- 
lateral  attack 

Qrignon  v.  A»tor,  48  U.  8.  2  How.  840, 11 
L.  ed.  291;  Thompeon  v.  Tolmie,  27  U.  8.  2  Pet 


are  authorized  to  reverse  Its  actioD.**  Ex  parte 
LeDnon,  168  U.  8.  548,  41 L.  ed.  1110. 

But  ''want  of  Jurisdiction  in  such  court  over 
the  person  or  the  cause,  or  some  other  matter  ren- 
deriDff  its  proceedlDire  void,"  is  the  languase  in 
which  some  of  the  cases  define  the  irround  on 
which  habeas  corpus  can  be  (granted  to  release  a 
prisoner.    Re  Frederic  h,  149  U.  8.  70, 37  L.  ed.  663. 

Thus,  in  Bomo  cases,  the  court  explicitly  declares 
that  want  of  jurisdiction  is  the  only  ground  of 
attack  upon  a  judvment  by  habeas  corpus;  in  other 
cases  it  says  only  judgments  which  are  **nu  Ill- 
ties"  can  be  thus  attacked;  while  in  still  other  cases 
It  qualifies  the  statement  by  sayiuir  that  a  judflrment 
can  be  questioned  collaterally  if,  for  lack  of  juris- 
diction *'or  for  any  other  reason,"  the  judgment  is 
void.  Cases  of  the  last-mentioned  class  clearly  im- 
ply that  a  judgment  may  be  void  for  ''other  rea- 
sons" than  want  of  jurisdiction,  but  they  do  not 
make  it  clear  what  such  other  reason  or  reasons 
may  be. 

The  fact  is  the  Federal  courts  do  issue  writs 
of  habeas  corpus  to  release  persons  held  under 
Judgment  of  a  court,  not  only  when  the  Judgment 
was  without  Jurisdiction,  but  when  it  denies  a 
right  conferred  by  the  Federal  Constitution,  even 
if  the  court  had  jurisdiction  to  decide  the  case. 
This  fact  clearly  appears  from  the  decisions  below 
cited,  in  the  division  next  following  as  well  as  in 
this. 

In  numerous  cases  in  which  the  jurisdiction  of 
the  court  to  try  the  case  was  unquestionable,  its 
decision  has  been  held  void  on  habeas  corpus  be- 
cause the  court  erred  in  its  decisions  by  denying 
some  constitutional  right. 

Thus,  the  right  of  a  Federal  court  to  release  by 
habeas  corpus  a  person  imprisoned  under  Judg- 
ment of  a  state  court  without  due  process  of  law 
is  declared  and  exercised  in  numerous  cases.  Cal- 
lan  V.  Wilson,  127  U.  S.  540,  82  L.  ed.  228;  Be  Lee 
Tong,  9  Sawy.  883;  Re  Ah  Lee,  6  Sawy.  410;  Re  Par- 
rott,  6  Sawy.  349;  Re  Wan  Tin.  10  Sawy.  638:  Re 
Quong  Woo,  7  Sawy.  6S96;  Ex  parte  Ah  Lit,  11  Sawy. 
447;  Re  Ah  Jow,  12  Sawy.  88:  Be  Sam  Kee,  12  Sawy. 
879;  Re  Tie  Loy,  11  Sawy.  472;  Re  Wong  Yung  Quy, 
2  Fed.  Rep.  624;  Ex  parte  Farley,  40  Fed.  Rep.  66;  Ex 
parte  McClusky,  40  Fed.  Rep.  71. 

These  are  followed  by  some  state  decisions  to 
the  same  effect.  State,  Larkio,  v.  Ryan,  70  Wis. 
676;  Re  Doyle,  16  K.  1. 687,  5  L.  R.  A.  869;  Re  Eloberts, 
4  Kan.  App.  292;  Re  Durbon,  10  Mont.  147. 

Iq  several  of  these  cases  another  ground  of  re- 
lief was  the  denial  of  the  equal  protection  of  the 
laws.  State,  Larkin,  v.  Ryau,  70  Wis.  676:  Re  Tie 
Loy,  11  Sawy.  472;  Re  Sam  Kee,  12  Sawy.  879. 

But  in  Re  Frederich,  149  U.  S.  70,  87  L.  ed.  668, 
where  a  sentence  authorized  by  a  state  statute  was 
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alleged  to  have  been  void  because  the  statute  was 
in  violation  of  the  provision  of  the  Constitution  as 
to  due  process  of  law,  the  writ  was  denied  because 
the  court  thought  it  the  better  practice  to  put  the 
prisoner  to  his  remedy  by  writ  of  error.  See  simi- 
lar cases.  Ex  parte  Belt,  imfra^  and  Andrews  v. 
Swartz,  infra. 

The  alleged  unconstitutionality  of  a  statute  al- 
lowing indeterminate  sentence  was  held  insufli- 
cient  ground  for  habeas  corpus  to  release  a  person 
thus  sentenced,  in  Re  Pikulik,  81  Wis.  168;  Re  Schu- 
ster, 82  Wis.  610. 

Trial  without  a  jury  in  violation  of  the  constitu- 
tional right  of  the  accused  entitles  him  to  dis- 
charge from  the  conviction  by  habeas  corpus.  Cal- 
lan  V.  Wilson,  127  U.  8. 540, 82  L.  ed.  228. 

Release  on  habeas  corpus  because  of  the  alleged 
denial  of  trial  by  Jury  was  denied  on  the  ground 
that  the  constitutional  right  bad  not  been  violated, 
but  without  questioning  the  remedy  in  Re  Staff,  68 
Wis.  266,  62  Am.  Rep.  286:  Be  Marlx>n,  60  Vt.  199;  Be 
Clayton,  69  Conn.  510, 18 L.  R.  A.  66. 

Rutin  Ex  parU  Belt,  169  U.  S.  96,  40' L.  ed.  88, 
where  the  prisoner  ccmtended  that  his  constitu- 
tional right  to  trial  by  Jury  had  not  been  granted 
him,  and  that  bis  attempted  waiver  thereof  in  pur- 
suance of  an  act  of  Congress  for  the  District  of 
Columbia  was  void  because  the  statute  was  uncon- 
stitutionali  the  court  said:  '*We  are  clearly  of 
opinion  that  the  supreme  court  of  the  District  had 
jurisdiction  and  authority  to  determine  the  valid- 
ity of  the  act  which  authorized  the  waiver  of  a 
jury,"  and  therefore  denied  the  writ. 

So,  in  Andrews  v.  Swartz,  166  [J.  S.  272,  89  L.  ed. 
422,  where  a  convict  sought  release  on  habeas  cor- 
pus on  the  ground  that  he  liad  been  deprived  of 
his  rights  under  the  United  States  Constitution  by 
the  arbitrary  exclusion  from  the  panel  of  jurors  of 
all  persons  of  his  race,  the  Supreme  Court  of  the 
United  States  held  that  th^  writ  would  not  lie,  and 
that  his  proper  remedy,  if  such  right  was  in  fact 
denied,  was  to  carry  the  case  to  the  highest  court 
of  the  state  and  thence  upon  writ  of  error  to  the 
United  States  Supreme  Court. 

Tn  Indiana  the  writ  of  habeas  corpus  based  on 
the  refusal  of  a  constitutional  right  to  a  jury  to 
assess  punishment  on  a  plea  of  guilty  in  a  homicide 
case,  was  denied  on  the  ground  that  the  court  had 
jurisdiction.    Lowery  v.  Howard,  103  Ind.  440. 

So,  in  Arkansas  the  denial  of  a  jury  trial  is  held 
not  to  be  a  Jurisdictional  matter,  and  not  to  constl- 
tu  te  ground  for  habeas  corpus.  Ex  parte  Brandon, 
49  Ark.  143. 

A  witness  who  has  a  constitutional  right  under 
the  5th  Amendment  to  the  Federal  Constitution  to 
decline  to  answer  questions  because  the  answers 
may  tend  to  criminate  him  is  entitled  to  discharge 
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168.  7  L.  ed.  885;  Ex  parte  Watkins,  28  U.  8. 
8  Pet.  208,  7  L.  ed.  653:  Voorhees  v.  Jackson, 
Bank  cf  United  States.  85  U.  8.  10  Pet.  472,  9 
L.  ed.  4»9;  Qngnony/Astor,  43  U.  8.  2  How. 
885,  11  L.  ed.  289;  Florentine  v.  Barton,  69  U. 
8.  2  Wall  215,  17  L.  ed.  785;  Harvey  v.  TyUr, 
69  U.  8.  2  Wall.  346,  17  L.  ed.  875;  Gomsiock 
V.  Crawjord,  70  U.  8.  8  Wall.  404,  18  L.  ed. 
87;  Cooper  v.  Beynolds,  77  V.  8. 10  Wall.  808, 
19  L.  ed.  931;  J^ash  v.  Williams,  87  U.  8.  20 
Wall.  249,  22  L.  ed.  258;  MaxweU  v.  Stewart, 
88  U.  8.  21  Wall.  78.  22  L.  ed.  566;  Ex  parte 
Bigelow,  113  U.  8.  328.  28  L.  ed.  1005;  Mellen 
y.  Moline  Malleable  Iron  Works,  181  U.  8.  870, 
88  L.  ed.  184:  Huling  v.  Kaw  Valley  E.  d 
Improv.  Co,  130  U.  8.  565.  82  L.  ed.  1048; 
8L  Louis  d  8,  F.  R  Co.  v.  McBride,  141  U. 
8.  130,  35  L.  ed.  660. 

The  supreme  court  of  the  District  of  Colum- 
bia is  a  court  of  general  jurisdiction  in  law 


and  equity,  and,  as  such,  has  the  recognized 
power  of  a  court  of  chancery  to  strike  out  the 
answer  of  a  defendant  for  contempt,  and  ren- 
der a  decree  pro  confesso. 

McKenna  v.  Fish,  42  U.  8.  1  How.  245,  11 
L.  ed.  118;  Walker  v.  Walker,  83  N.  Y.  260; 
Thomson  y.  Wooster,  114  U.  8.  104,  29  L.  ed. 
105. 

Section  725  of  the  Revised  Statutes  of  the 
United  States  does  not  apply  to  the  supreme 
court  of  the  District  of  Columbia. 

Territory  v.  Murray,  7  Mont.  251:  Horn- 
buckle  Y.  Toombs,  85.  U.  8,  18  Wall.  654,  21  L. 
ed.  967:  Clinton  v.  Englebrecht,  80  U.  8.  18 
Wall.  447,  20  L.  ed.  662;  McAllister  y.  United 
States,  141  U.  8.  174.  35  L.  ed.  693. 

Section  725  of  the  Revised  Statutes  of  the 
United  States  applies  only  to  criminal,  not  to 
civil,  contempt. 

Bendryx  v.  Fit2patrick,  19  Ted.  Rep.  810; 


by  habeas  corpus  if  imprisoned  for  contempt  in 
refusiDff  to  answer.  Counselman  v.  Hitchcock. 
142  IT.  S.  647.  35  L.  ed.  1110.  3  Inters.  Com.  Rep.  816. 
No  question  was  made  in  this  case  as  to  the  remedy, 
but  only  as  to  tbe  constitutional  right. 

8o,  a  person  imprisoned  for  contempt  in  ref  uslngr 
to  answer  questions  as  to  which  he  claimed  a  con- 
stitutional privilege  under  the  state  Constitution 
attempted  to  get  his  discharge  by  habeas  corpus 
in  People.  Hackley,  v.  Kelly.  12  Abb.  Pr.  150.  but 
while  the  remedy  was  unquestioned,  it  was  held 
that  his  constitutional  rights  had  not  been  in- 
fringed. 

A  person  sentenced  to  imprisonment  for  an  in- 
famous crime  without  having  been  presented  or 
indicted  by  a  grand  Jury  as  required  by  the  5th 
Amendment  to  the  Constitution  of  the  United 
States  is  entitled  to  be  discharged  on  habeas  cor- 
pus. Ex  parte  Wilson,  114  U.  S.  417,  29  L.  ed.  89; 
CTnited  States  v.  DeWalt,  128  U.  S.  893.  82  L.  ed.  485; 
Re  Bain,  121  IT.  S.  1. 30  L.  ed.  849:  Ex  parte  McClusky, 
40  Fed.  Rep.  71;  Ex  parte  Van  Yranken,  47  Fed. 
Sep.  888. 

This  constitutional  requirement  is  declared  to  be 
jurisdictional.  Re  Bain.  121  U.  S.  1.  80  L.  ed.  849; 
Ex  parte  Wilson.  114  U.  S.  417, 29  L.  ed.  89. 

And  it  is  applied  to  an  indictment  amended  un- 
der order  of  court  by  striking  out  some  words. 
Re  Bain.  121  U.  8. 1,  30  L.  ed.  849. 

Likewise  In  Texas  one  indicted  by  a  grand  Jury 
composed  of  fourteen  instead  of  twelve  as  the  Con- 
8t1tution|required  was  released  on  habeas  corpus. 
Ex  parte  Beynolds,  35  Tex.  Crim.  Rep.  437,  overrul- 
ing £70:  pajte  Fuller,  19  Tex.  App.  241. 

In  Montana  the  want  of  an  Indictment  by  a  grand 
Jury  was  held  to  be  a  want  of  due  process  of  law 
sufliclent  to  make  a  conviction  void  when  attacked 
by  habeas  corpus.    Re  Durbon,  10  Mont.  147. 

Though  this  is  denied  in  other  cases  which  do  not 
question  the  right  to  the'  remedy  by  habeas  corpus 
If  the  constitutional  provision  had  been  In  fact  vio- 
lated. Re  Doiph.  17  Colo.  85;  Re  Wright,  3  Wyo. 
478, 18  L.  R.  A.  748;  Hurtado  v.  California.  110  U.  S. 
616,28L.ed.232. 

The  unconstitutionality  of  a  statute  which  vio- 
lated a  bill  of  rights  providing  for  plain  description 
of  the  crime  and  for  protection  against  furnishing 
evidence  to  criminate  one^s  self  and  for  the  right  to 
face  witnesses  and  be  heard  personally  by  counsel, 
was  held,  in  State,  Cunningham,  v.  Ray,  63  N.  H. 
406. 56  Am.  Rep.  529.  a  good  ground  of  habeas  cor- 
pus. 

Whether  imprisonment  in  violation  of  the  consti- 
tutional provision  that  no  man  shall  be  twice  placed 
In  Jeopardy  entitles  the  prisoner  to  release  on  ha- 
beas corpus,  although  his  imprisonment  is  under  a 
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sentence  of  a  court,  is  a  question  on  which  the  de- 
cisions have  not  been  quite  agreed. 

In  Ex  parte  Lange,  86  U.  S.  18  WalL  168, 21  L.  ed. 
872,  a  person  sentenced  to  fine  and  imprisonment 
t>oth.  when  the  court  could  rightly  sentence  him  to 
one  of  them  only,  paid  the  fine  and  then  sought  re- 
lease by  habeas  corpus  from  the  same  court.  This 
was  denied  and  he  was  resentenced.  But  the  Su- 
preme Court  of  the  United  States  granted  the  relief 
on  the  ground  that  he  had  fully  satisfied  the  Judg- 
ment so  that  the  second  sentence  was  void  because 
i&ade  after  the  authority  of  the  court  was  ended. 

But  this  case  was  distinguished  in  the  later  case  of 
Re  Bigelow.  113  U.  S.  328,  28  L.  ed.  1005.  where  the 
infringement  of  the  constitutional  exemption 
against  second  Jeopardy  was  held  insuflSclent  to 
make  a  sentence  void  when  collaterally  attacked 
by  writ  of  habeas  corpus.  In  this  case  the  alleged 
former  Jeopardy  was  created  by  the  swearing  of  a 
Jury  and  presentment  of  tbe  case  by  the  district 
attorney  under  an  order  for  consolidation  of  in- 
dictments, but  the  order  was  rescinded  and  there 
was  a  subsequent  trial.  It  is  held  that  the  case 
^'remained  with  the  trial  court  to  decide  whether 
tbe  acts  on  which  he  relied  were  a  defense  to  any 
trial  at  all."  This  is  said  to  be  within  the  Jurisdic- 
tion of  the  court.  It  is  asked  if  articles  5, 6.  and  7 
of  the  Amendments  to  the  United  States  Constitu- 
tion all  go  to  the  Jurisdiction  of  courts,  and  if  all 
Judgments  are  void  where  these  constitutional 
provisions  have  been  disregarded. 

That  question  is  substantially  answered  in  the 
negative  by  the  decision  in  Ex  parte  Bigelow.  But 
the  other  decisions  of  the  same  court  above  cited 
as  to  necessity  of  .indictment  and  trial  by  Jury  and 
exemption  from  self- crimination  seem  to  answer  it 
in  the  affirmative. 

In  Ex  parte  Ulrlch,  48  Fed.  Rep.  661,  revers- 
ing 42  Fed.  Rep.  587.  habeas  corpus  to  release  a 
prisoner  held  under  Judgment  of  a  state  court  be- 
cause his  plea  of  former  Jeopardy  had  been  over- 
ruled, was  denied  on  the  ground  that  his  remedj 
was  by  writ  of  error,  since  the  case  was  not  within 
the  special  grounds  on  which  a  Federal  court  could 
discharge  prisoners  from  a  state  court,  as  the  6th 
Amendment  of  the  United  States  Constitution  did 
not  apply  to  the  proceedings  in  a  state  court. 

In  Re  Snow.  120  U.  a  274,  80  L.  ed.  668.  it  was  held 
that  a  person  sentenced  on  each  of  three  convic- 
tions on  separate  indictments  for  a  single  olfenae 
could  be  released  from  punishment  on  more  than 
one  of  them  by  writ  of  hal)eBS  corpus  because  the 
lack  of  Jurisdiction  was  shown  on  the  face  of  the 
Judgment. 

In  respect  to  the  power  of  a  chancellor  to  release 
a  prisoner  on  writ  of  habeas  corpus,  it  is  said,  in 
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Bii  Grates,  29  Fed.  Rep.  60;  Thomson  v. 
Wooster,  114  U.  8.  104.  29  L,  ed.  105;  Fuller 
V.  Claflin,  93  U.  S.  14,  23  L.  ed.  785. 

Mr,  Everett  P.  Wheeler,  also  for  ap- 
I>ellaDt: 

Since  the  Eoglish  court  of  chancery  be^n 
to  exercise  its  powers,  there  never  was  a  time 
when  a  defendant  in  the  circumstances  of  the 
defendants  in  the  original  action  had  the  right 
to  be  heard  upon  the  merits  of  his  alleged  de- 
fense. 

Walk&r  V.  Walker,  82  N.  Y.  260.  Affirming 
20  Hun,  400;  Quigley  Y.Qutgley,  45  Hun,  23; 
Wartman  v.  Wartman,  Taney,  362;  Stubbn  v. 
Bipley,  39  Hun,  626;  Comstock  v.  Crawford, 
70  U.  a  3  Wall.  896,  18  L.  ed.  34;  Simmons  ▼. 
Saul,  138  U.  8.  439,  34  L.  ed.  1054;  NobU  v. 
Union  Biter  Logging  R,  Co.  147  U.  S.  165,  37 
L.  ed.  128;  Tfiaw  v.  Falls  {Thaw  v.  Ritchie), 
136  U.  S.  319,  54  L.  ed.  531;  Orignon  v.  Asior, 
43  U.  8.  2  How.  319,  11  L.  ed.  283. 


The  ri^hU  of  defendant  are  not  ignored 
when  a  bill  is  taken  pro  confesso, 

ThoTnson  v.  Wooster,  114  U.  8.  104,  29  L.  "ted. 
105;  Ogiltie  v.  Heme,  13  Ves.  Jr.  663. 

The  refusal  to  comply  with  the  order  of  the 
court,  and  the  remaining  out  of  its  jurisdic- 
tion, waived  any  constitutional  guaranty. 

Eureka  Lake  cfc  Y.  Canal  Co.  v.  Tuba 
C(mniy  Super.  Ct.  116  U.  8.  410.  29  L.  ed. 
671;  Reynolds  v.  United  States,  98  U.  8. 145,  25 
t.  ed.  244;  Sentenis  v.  Ladew,  140  N.  Y.  463; 
Embury  v.  Conner,  3  N.  Y.  511,  53  Am.  Dec. 
325. 

However  irregular  or  erroneous  a  judgment 
may  be,  it  is  not  open  to  collateral  attack  if 
the  court  have  jurisdiction  of  the  person  and 
of  the  cause. 

Oceanic  Steam  Nat.  Co,  v.  Compania  Trans- 
ailantica  Espanola,  134  N.  Y.  461;  Roeco  v. 
Eackett,  2  Bosw.  579;  Wineman  v.  Oastrell, 
2  U.  8.  App.  449,  53  Fed.  Rep.  697.  3  C.  C.  A. 


Ex  parte  Jaoksoa,  46  Ark.  168:  *'He  has  nothlDff  to 
do  with  the  admlnistratloa  of  the  criminal  laws,  nor 
right  to  Interfere  with  them.  He  is  simply  em- 
powered to  bold  the  eegia  of  the  Constltation  over 
those  whose  liberty  is  infringed  by  void  process  of 
law,  or,  what  is  the  same  thing,  no  process  at.alL** 
On  the  ground  that  the  warrant  did  not  set  forthany 
offense  as  the  ground  of  commitment  it  was  held  in 
this  case  that  the  prisoner  should  be  discharged  on 
habeas  corpus. 

If  the  defect  in  the  warrant  prevented  the  court 
from  getting  jurisdiction  of  the  case,  the  "sBgls  of 
the  Constitution"  was  not  needed  to  protect  the 
prisoner,  as  the  judgment  would  be  void  without 
reference  to  any  constitutional  provision. 

A  prisoner  who  is  held  in  violation  of  tbe  consti- 
tutional provision  against  imprisonment  for  debt 
can  be  released  on  habeas  corpus.  It  is  immaterial 
that  this  is  done  under  a  statute  authorizing  the 
imprisonment  as  a  contempt  of  court  for  refusal 
to  pay  the  debt.    Ex  parte  Hardy,  68  Ala.  808. 

Habeas  corpus  was  also  granted  to  release  a 
prisoner  on  the  ground  that  his  imprisonment  was 
In  violation  of  the  constitutional  provision  against 
imprisonment  f  or'debt,  but  without  any  discussion 
of  the  remedy  in  Ex  parte  Clark,  20  N.  J.  L.  648,  45 
AuL  Dec.  894,  Re  Blair,  4  Wis.  622.  The  same  rem- 
edy was  sought  for  the  same  reason  in  People, 
Latorre,  v.  O'Brien,  6  Abb.  Pr.  N.  8.  68,  and  In  a 
large  number  of  other  cases  in  which  the  discharge 
was  denied  without  any  question  as  to  the  pro> 
priety  of  tbe  remedy.  Among  these  cases  are  Ex 
parte  Perkins,  18  CaL  60;  Ex  parte  Grace,  12  Iowa, 
208,  79  Am.  Dec.  529;  Re  Wbeeler,  84  Kan.  96;  Re 
Boyd,  34  Kan.  570;  Re  Sbeahan,  25  Mich.  146;  Ex 
parte  Cottrell,  18  Nebi  193;  Ex  parte  Donahoe,  24 
Keb.  69;  Ex  parte  Bergman,  18  Nev.  331;  Re  Beall,  26 
Ohio  St.  196;  Com.  v.  Bowman,  3  Pa.  Dist.  R.  74;  Re 
Howry,  12  Wis.  68;  Re  Milburn,  5P  Wis.  24;  Re  Mac- 
donald  (Wyo.)  15  Crim.  L.  Mag.  673. 

But  habeas  corpus  to  test  the  constitutionality  of 
a  statute  under  which  a  city  or  township  was  or< 
ganized  is  denied  to  a  person  held  under  judgment 
of  a  justice  of  the  peace  of  that  de  facto  city  or 
township.    Re  Babbitt,  47  Kan.  882. 

The  disqualification  of  a  judge  under  the  14th 
Amendment  because  of  his  having  engaged  in  re- 
bellion after  taking  his  oath  of  office  was  held,  in 
Re  Griffin,  25  Tex.  Supp.  628.  insufficient  basis  for 
habeas  corpus  to  release  a  person  sentenced  by  the 
udge. 

In  numerous  other  cases  writs  of  habeas  corpus 
sought  because  pf  the  alleged  violation  of  a  consti- 
tutional right  have  been  denied  merely  because  it 
was  held  that  such  right  had  not  been  violated  and 
without  any  question  that  such  writ  was  the  proper 
89  L.  R.  A. 


remedy  if  the  constitutional  right  had  been  de- 
nied. 

For  further  consideration  of  the  use  of  habeas 
corpus,  see  next  division,  respecting  release  from 
conviction  for  violation  of  unconstitutional  stat- 
ute or  ordinance. 

In  respect  to  the  above  cases,  as  well  as  those 
discussed  in  the  next  division  of  this  note,  it  seems 
clear  that  the  judgments  held  void  were  rendered 
by  courts  which  had  jurisdiction  to  try  the  issues 
involved,  and  that  their  alleged  want  of  jurisdic- 
tion was,  at  most,  a  want  of  authority  to  decide 
wrong  on  a  constitutional  question  which  they 
have  jurisdiction  to  decide  right. 

This  is  the  strange  position  into  which  a  court  is 
Inevitably  placed  when  it  decides  that  a  judgment 
is  void  for  lack  of  jurisdiction  because  It  denies  a 
constitutional  right,  although  It  was  rendered  by 
a  court  of  general  jurisdiction  whose  judgment 
would  have  been  valid  if  the  court  had  decided  the 
question  the  other  way. 

But  while  the  Federal  courts  have  in  most  habeas 
corpus  cases  decided  the  question  as  if  It  must  be 
decided  by  the  general  rule  as  to  coUateral  attack 
it  will  be  seen,  as  above  stated,  that  some  cases 
speak  of  '*other  reason"  besides  want  of  jurisdic- 
tion for  holding  a  decision  void.  In  several  cases 
also  there  is  language  implying  that  the  Federal 
statute  had  materially  changed  the  rule  of  such 
procedure  in  Federal  courts. 

Thus,  It  was  said  by  Mr.  Justice  Bradley:  "In 
view  of  our  late  civil  strife,  and  the  necessity  of  pro- 
tecting those  who  claim  the  benefit  of  the  national 
laws.  Congress,  by  the  act  of  February  5, 1867,  ex- 
tended the  writ  to  'all  cases  where  any  person  may 
be  restrained  of  his  or  her  liberty  in  violation  of 
the  Constitution,  or  of  any  treaty  or  law  of  the 
United  States,*  and  made  it  issuable  by  'the  sev- 
eral courts  of  the  United  States  and  the  several 
justices  and  judges  of  said  courts  within  their  re- 
spective jurisdictions.* "  Ex  parte  Bridges,  2 
Woods,  C.  C.  429. 

Judge  Deady  also  says:  **If  tbe  jurisdiction  to 
discharge  a  person  from  imprisonment,  who  is  de- 
prived of  his  liberty  without  due  process  of  law  by 
a  state,  was  not  conferred  upon  the  district  and 
circuit  judges,  this  provision  of  the  14th  Amend- 
ment, that  was  plainly  intended  as  a  bulwark 
against  local  oppression  and  tyranny,  as  well  'up 
North*  as  'down  South,*  would  be  a  dead  letter. 
Tbe  Supreme  Court  is  too  far  away,  and  the  way 
there  is  too  expensive,  to  furnish  relief  in  the  great 
majority  of  cases,  either  upon  a  direct  application 
or  on  an  appeal  from  the  state  court.**  i^e.Wan 
Yin,  10  Sawy.  682.  This  clearly  implies  that  habeas 
corpus  is  to  some  extent  at  least  a  substitute  for  a 
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Nbw  York  Coubt  of  Appeals. 


Feb., 


621;  Bigelow  v.  Cliatterton,  10  U.  8.  App.  267, 
61  Fed.  Rep.  614.  2  C.  C.  A.  402;  Ha$keU 
Oounty  Bank  v.  Bank  of  Santa  F<?,f51  Kan. 
89;  Paterwn  ▼.  Baker,  51  N.  J.  Eq.  49;  First 
Nat.  Bank  v.  Oeneseo  Town  Co.  51  Kan.  215; 
8UiU,  Morrison,  y.  Morris,  108  Ind.  161; 
Marion  County  Bd.  of  Children's  Guardians  v. 
Shutter,  189  iDd.  268.  81  L.  R  A.  740. 

It  1b  immaterial  whether  the  jadgmeot  was 
by  default  or  confessioD.  It  is  final  and  not 
open  to  collateral  attack. 

Gates  V.  Preston,  41  N.  Y.  118;  Nefnetty  v. 
Naylor,  100  N.  Y.  562;  Kinnier  v.  Kinnier, 
45  N.  Y.  535,  6  Am.  Rep.  182;  FerrU  v. 
Fisher,  67  Hun,  185;  Austin  v.  Amtin,  48  III. 
App.  4b8;  Gibbs  v.  Southern,  116  Mo.  204; 
Tracev  v.  Shumate,  22  W.  Va.  475. 

Jurisdiction  is  sometimes  used  to  mean  power 
to  render  a  particular  judgment.  As^ain  it  is 
used  with  reference  to  the  regular  method  of 
obtaining  particular  relief. 


In  the  first  sense  only,  the  word  is  used  wh'en 
it  is  said  that  a  particular  judgment  is  void  for 
want  of  jurisdiction,  and  is  therefore  open  to 
collateral  attack. 

Mentz  V.  Cook,  108  N.  Y.  504;  Reynes  ▼.  Z>w- 
mont,  180  U.  S.  854,  82  L.  ed.  984;  Brown  v. 
Lake  Superior  Iron  Co.  184  U.  8.  580.  83  L. 
ed.  1021;  1  Dan.  Ch.  Pr.  4th  Am.  ed.  555; 
Sentenis  v.  Ladew,  140  N.  Y.  468;  Kent  v. 
Lake  Superior  Ship  Canal  R.  dtlron  Co.  14411. 
8.  75.  86  L.  ed.  852;  Whyle  v.  Gibbes,  61  U.  8. 
20  How.  541,  15  L.  ed.  1016;  DoweU  v.  Apple- 
gaU,  152  U.  8.  827,  38  L.  ed.  468;  Des  Moines 
Nav.  dt  B,  Co.  v.  Iowa  Homestead  Co.  128  U.  8. 
552,  81  L.  ed.  202;  Kinnier  7.  Kinnier,  45  N. 
Y.  535.  6  Am.  Rep.  182. 

Defendants  are  bound  by  judgment  in  Dis- 
trict of  Columbia  because  purchasers  pendente 
lite. 

Leilch  V.  Wells.  48  N.  Y.  601;  Tilton  v.  Co- 
field,  98  U.  8.  168.  28  L.  ed.  859;  Wright  v. 


writ  of  error  when  a  state  oourt  bad  denied  the 
constitutional  right  to  due  prooees  of  law. 

Airain.  in  speaklnirof  the  rule  that  habeas  corpus 
will  be  grranted  only  for  lack  of  Jurisdiction,  it  is 
said  in  Kingen  v.  Kelley,  8  Wyo.  566, 15  L.  B.  A.  177: 
**There  Is  an  apparent  exception  to  this  rule  In 
some  special  cases,  provided  for  by  1 768  of  the  Re- 
Tlsed  Statutes  of  the  United  States." 

The  authority  given  by  U.  S.  Hev.  Stat,  i  768,  is 
not  in  its  terms  limited  to  oases  In  which  persons 
are  held  without  jurisdiction.  The  question  of  coU 
lateral  attack  is  not  mentioned  therein,  and  pos- 
sibly the  Federal  courts  might  hold  the  statute 
broad  enough  to  permit  the  Issuance  of  the  writ  to 
a  state  court  even  when  the  latter  had  conceded 
Juriedlction.  The  fact  seems  to  be  that  the  Federal 
courts  have  in  fact  done  so  without  discussing  the 
matter  in  this  light,  or  expressly  claiming  to  do  soi 

Some  of  the  state  courts  also,  as  in  several  de- 
cisions above  mentioned,  have  used  the  writ  of 
habeas  corpus  to  release  a  person  sentenced  in  vio- 
lation of  his  constitutional  rights.  In  many  other 
state  cases  the  writ  has  been  assumed  to  be  proper 
without  questioning  the  remedy,  where  the  court 
has  proceeded  to  discuss  the  existence  of  al- 
leged violation  of  the  constitutional  right. 

II.  Conviction  for  xMatifng  unconstitutional  statute 
or  ordinance. 

It  has  been  repeatedly  declared  that  an  uncon- 
stitutional statute  is  a  nullity,  and  that  a  decision 
attempting  toenforoe  it  is  therefore  void  for  lack 
of  Jurisdiction.  Just  what  Is  meant  by  such  a  decla- 
ration is  not  quite  clear.  It  surely  does  not  mean 
that  the  court  In  such  case  cannot  have  Jurisdiction 
to  decide  the  question  of  constitutionality  of  a 
statute,  because  that  is  a  Judicial  question  of  the 
highest  class  which  the  courts  are  expressly  created 
to  decide.  Moreover  a  decision  aoainst  the  validity 
of  a  statute  seems  never  to  have  been  held  or 
claimed  to  be  void  on  the  ground  that  the  statute 
was  a  nullity.  Therefore,  unless  we  adopt  the 
peculiar  theory  that  the  court  faas  Jurisdiction  to 
decide  right,  but  none  to  decide  wrong,  we  are 
driven  to  the  conclusion  that  a  decision  is  not  void 
for  lack  of  Jurisdiction  merely  because  it  decides 
that  an  unconstitutional  statute  is  valid.  If  such  a 
decision  is  void  on  collateral  attack.  It  must  be 
for  some  other  reason  than  a  lack  of  jurisdictloa 
of  the  court  to  decide  the  question.  If  the  courts 
should  say  that  constitutional  rights  are  too  im- 
portant to  be  cut  off  by  wrong  decisions,  and  that 
decisions  which  deny  such  rights  will  therefore  be 
held  void,  even  on  collateral  attack,  because  of  the 
serious  consequences  Involved,  it  would  merely  ex- 
press the  actual  attitude  of  the  courts;  but  they  do 
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not  say  this.  They  usually  attempt  to  Justify  their 
repudiation  of  such  decisions  by  what  seems  to  be 
a  demonstrably  untenable  argument  against  the 
Jurisdiction  of  the  courts  which  rendered  the  de- 
cisions. Either  the  rulings  which  hold  such  deci- 
sions void  on  coUateral  attack  are  wrong  in  UhUk  or 
else  they  are  based  on  wrong  reasons  so  far  as  they 
declare  the  decisions  void  for  lack  of  Jurisdiction. 

To  say  that  state  courts  have  no  Jurisdiction  to 
decide  the  question  of  the  constitutionality  of  a 
state  statute  under  the  Federal  Constitution  would 
be  absurd.  That  proposition  is  contradicted  in  all 
possible  ways.  The  Jurisdiction  is  assumed  or  Im- 
plied in  the  provisions  of  U.  8.  Rev.  Stat.  8  709, 
providing  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  review  decl- 
^ons  of  this  kind.  So  in  a  great  number  of  cases 
the  Supreme  Court  of  the  United  States  has  re- 
viewed such  Judgments  of  state  courts  on  writs 
of  error  without  Intimating  that  the  state  courts 
did  not  have  Jurisdiction  to  decide  the  questions 
involved,  and  on  such  writs  of  error  have  pro- 
ceeded to  determine  the  constitutional  questions 
on  the  merits.  If  the  state  oourt  in  such  a  case  was 
without  Jurisdiction,  it  would  se<%m  to  be  the  busi- 
ness of  the  Supreme  Court  of  the  United  States  to 
reverse  the  decision  because  of  the  want  of  Jurisdlo- 
tion  of  the  lower  court,wlthout  going  into  the  mer- 
its of  the  case  further  than  that.  In  Mansfield.  C.  & 
L.  M.  B.  Co.  V.  Swan,  111  U.  S.  879,  28  L.  ed.  402,  the 
court  quotes  from  and  follows  the  decision  in  Jack- 
son V.  Ashton,  88  U.  S.  8  Pet.  148, 8  L.  ed.  898,  to  the 
effect  that  on  appeal  from  a  decision  of  the  circuit 
Court  when  it  had  no  Jurisdiction  the  Supreme 
Court  '*had  no  Jurisdiction  except  for  the  purpose 
of  reversing  the  decree  appealed  from  on  that 
ground." 

But  the  Supreme  Court  of  the  United  States  has 
declared  In  the  most  express  language  that  state 
courts  have  Jurisdiction  to  decide  as  to  the  consti- 
tutionallty  of  state  statutes  when  they  are  claimed 
to  violate  the  Federal  Constitution.  It  says: 
*'Upon  the  state  courts,  equally  with  the  courts  of 
the  Union,  rests  the  obligation  to  guard,  enforce, 
and  protect  every  right  granted  or  secured  by  the 
CoDStituton  of  the  United  States  and  the  laws  made 
in  pursuance  thereof,  whenever  those  rights  are 
Involved  in  any  suit  or  proceeding  before  them." 
Bobb  V.  Connolly,  111  C.  S.  684, 28  L.  ed.  642. 

This  is  plainly  decided  also  by  holding  that  while 
the  Federal  courts  have  the  power  and  may  dis- 
charge the  accused  in  advance  of  his  trial,  if  he  is 
restrained  of  his  liberty  in  violation  of  the  Federal 
Constitution  or  laws,  they  are  not  t>ound  to  exer- 
cise such  power,  but  may  in  their  discretion  require 
the  accused  to  sue  out  his  writ  of  error  from  the 
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HovET  V.  Elliott. 
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TObitU,  01 U.  8.  353, 38  L.  ed.  820;  Child  v, 
TrUi,  1  MacArth.  1;  HoveyY.  Elliott,  118  N.Y. 
134;  Unum  Block  TardB  Nat.  Bank  v.  Gillespie, 
187  U.  8.  411.  84  L.  ed.  734;  National  Bank  v. 
-Connecticut  Mut.  L.  Ins.  Co.  104  CJ.  S.  54,  36 
L.  ed.  698;  ImmHeH  d  T.  Nat,  Bank  v. 
I^teri,  183  N.  Y.  373;  Eolden  v.  New  York  db 
JB,  Bank,  73  N.  Y.  386;  Doholdr.  Oppermann, 
111  N.  Y.  581,  3  L.  R.  A.  644;  Moore  v.  Will- 
4am$,  63  Hud.  65. 

Meisre,  William  O.  Choate  and  John 
Selden,  with  Mr.  R.  D.  Harris,  for  re- 
'Spondent: 

The  court  had  no  power  to  inflict  any  pun- 
ishment for  contempt  except  fine  or  imprison- 
ment. 

U.  8.  Rev.  8tat.  g  735. 

The  supreme  court  of  the  District  of  Colum- 
t)ia  is  a  court  of  the  United  States  and  within 
this  section  of  the  Revised  Statutes. 

United  States  v.  Emerson,  4  Cranch,  C.  C. 


188;  ExparU  Bradley,  74  U.  S.  7  Wall.  864, 19 
L.  ed.  314;  Kendall  v.  United  States,  87  U.  8. 
13  Pet.  534,  9  L.  ed.  1181;  United  States,  Mc- 
Bride,  v.  Sehurz,  103  U.  8.  878,  36  L.  ed.  167; 
M'Intire  v.  Wood,  11  U.  8.  7  Cranch,  504,  8  L. 
ed.  430;  D.  C.  Rev.  Stat  §769;  EmJtyryY.  Pal- 
mer, 107  C.  8.  8,  37  L.  ed.  846;  Dupasseur  v. 
Rocherean,  88  U.  8.  31  Wall.  180, 33  L.  ed.  588: 
Ex  parte  Norvell,  9  Mackay,  858;  Mayev,  Car- 
bery,  3  Cranch,  C.  C.  886;  Bank  of  United 
States  V.  Kurtz,  3  Cranch,  C.  C.  843. 

Revised  Statutes,  §  735,  prohibits  the  courts 
of  the  United  States  from  punishing  contempts 
of  their  authority  otherwise  than  by  fine  and 
imprisonment. 

Anderson  v.  Dunn,  19  U.  8.  6  Wheat.  337, 
5  L.  ed.  347;  Ez parte  Robinson,  86  U.  8.  19 
Wall.  513,  33L.ed.308;  United  States,  South- 
em  Exp,  Co.,v,  Memphis  d  L,  R.  R.  Co.  6  Fed. 
Rep.  389;  United  States,  D.  dt  N.  O.  R.  Co.  v. 
Atcheson,  T.  db  S.  F.  R.  Co.  16  Fed.  Rep.  858; 


hlfpliest  court  of  the  state,  or  even  from  tbe  Su- 
preme Court  of  the  Dnlted  States.  Ex  parte  Roy  all, 
117  U.  8.  271, 29  L.  ed.  868;  Ex  porte  Fonda,  117  U.  8. 
M6.  2D  L.  ed.  9M:  Duncan  v.  McCall,  189  U.  S.  449,  35 
L.  ed.  219:  Wood  v.  Brush.  140  U.  &  278.  85  L.  ed.  606; 
Cook  V.  Hart,  146  U.  8. 188.  36  L.  ed.  984;  Whitten  v. 
Tomlinson,  160  U.  S.  281,  40  L.  ed.  406;  New  York  v. 
-Boo.  155  U.  8.  89, 89  L.  ed.  80. 

Even  after  a  final  Judgment  based  on  a  state  stat- 
ute alleged  to  be  unconstltutiooal,  the  Federal 
courts  in  some  cases  have  refused  the -prisoner  re- 
lief on  habeas  corpus  and  compelled  him  to  resort 
to  hfs  remedy  by  writ  of  error.  Pepke  v.  Cronan, 
166  U.  8. 100, 89  L.  ed.  84:  Re  Fredericb,  149  IT.  S.  70, 
97  L.  ed.  668;  Ex  parte  Belt,  169  U.  8.  96,  40  L.  ed.  88; 
Be  8plckler,  48  Fed.  Rep.  668, 10  L.  R.  A.  446. 

In  Pepke  v.  Cronan,  166  IT.  8.  100,  89  L.  ed.  84,  al- 
thougrh  the  petitioner  expressly  claimed  that  a 
state  law  was  void  because  in  contravention  of  the 
Federal  Constitution,  the  court  denied  the  writ,  re> 
fualner  to  consider  the  merits,  because,  as  it  said, 
**the  validity  of  the  law  and  of  the  sentence  could 
be  tested  by  the  supreme  court  of  the  state  on  cer- 
iorarl  or  habeas  corpus,  and  no  reason  was  sufir* 
gested  why,  if  tbe  Judgment  of  the  district  court 
was  the  final  Judgment  of  the  highest  court 
of  the  state  in  which  a  decision  in  the  matter  could 
be  had,  a  writ  of  error  from  this  court  might  not  be 
■applied  for." 

We  have  then  the  repeated  recognition  by  the 
Supreme  Court  of  the  United  States  of  the  right  of 
•other  courts  to  proceed  and  determine  the  constltu. 
tlonality  of  statutes,  and  even  its  express  dec- 
Jaratlon  that  it  is  their  province  to  do  so.  There- 
fore the  denial  of  Jurisdiction  for  Judgments  based 
•on  unconstitutional  statutes  or  ordinances  is  incon- 
testably  shown  to  be,  not  a  denial  of  their  Jurisdic- 
tion to  determine  the  case,  but  a  denial  of  tbeir 
Jurisdiction  to  render  a  wrong  Judgment.  This  is 
«  strange  doctrine  of  Jurisdiction,  but  this  is  what 
tbe  courts  have  quite  generally  brought  themselves 
to. 

In  fact  the  issue  of  a  writ  of  habeas  corpus  to  re- 
lease a  prisoner  convicted  under  an  unconstitu- 
-tional  statute  or  ordinance  has  t)ecome  an  estab- 
lished practice  in  the  Federal  courts  and  in  most  of 
the  state  courts;  and  most  of  the  decisions  proceed 
on  the  theory  that  such  an  unconstitutional  stat- 
ute or  ordinance  is  insufficient  to  give  Jurisdiction 
to  the  court.  Ex  parte  Siebold,  100  U.  8.  871.  25  L. 
•eA.  717:  Ex  parte  Virginia.  100  U.  S.  839. 26  L.  ed.  676; 
Tick  Wo  V.  Hopkins,  118  D.  8.  8S6,  80  L.  ed.  220;  Re 
Medley.  184  U.  S.  160, 88  L.  ed.  886;  Minnesota  v.  Bar- 
l)er,  186  IT.  S.  818,  84  L.  ed.  456, 8  Inters.  Com.  Rep.  186, 
Affirming  89  Fed.  Rep.  641;  Be  Savage,  184  U.  S.  176, 
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88  L.  ed.  842;  ilsher  v.  Texas,  128  U.  S.  129, 82  L.  ed. 
868,  2  Inters.  Com.  Rep.  241;  Ex  parte  Royall,  117 
U.  S.  241, 29  L.  ed.  868;  Be  Hennlck,  6  Biackey,  480; 
Ex  parte  McCready,  1  Hughes,  606;  Be  Rudolph,  6 
Sawy.  296;  JRe  Parrott,  6  Sawy.  849;  Be  Ah  Chong, 
6  Sawy.  461;  Ex  parte  Davis,  21  Fed  Rep.  886;  United 
States  V.  Patterson,  29  Fed.  Rep.  779;  Be  Ah  Jow,  29 
Fed.  Rep.  181;  Be  Beine,  42  Fed.  Rep.  546;  Ae  Bros* 
nahan,  18  Fed.  Rep.  62;  Ex  parte  Kleffer,  40  Fed. 
Rep.  899;  Be  White,  48  Fed.  Rep.  918,  11  L.  R.  A.  284, 
8  Inters.  Com.  Rep.  681;  Ex  parte  Newman,  9  Cal. 
602;  Ex  parte  Wall,  48  Cal.  279,  17  Am.  Rep.  426;  Ex 
parU  Frank,  62  Gal.  606,  28  Am.  Rep.  6*2;  Ex 
parte  Westerfield,  66  Cal,  660,  80  Am.  Rep.  47; 
Be  Maguhre,  67  Cal.  604,  40  Am.  Rep.  126;  Ex  parte 
Cox,  63  Cal.  21:  Ex  parU  Pitts,  86  Fla.  149;  Herrick 
V.  Smith,  1  Gray,  1,  61  Am.  Dec.  381;  Be  Frazee,  68 
Mich.  886;  Be  Hauck,  70  Mich.  396;  Ex  parte  Rosen- 
blatt, 19  Nev.  489;  Be  Paul,  94  N.  Y.  497;  Be  Kline,  6 
Ohio  C.  C.  215;  Baxter  v.  Thomas,  4  Okla.  606;  Ex 
parte  Rollins,  80  Va.  814;  State,  Larkin,  v.  Ryan, 
70  Wis.  676. 

The  leading  case  in  the  Federal  courts  is  Ex  parte 
Siebold,  100  U.  8.  871, 26  L.  ed.  717,  in  which  It  is  said: 
"An  unconstitutional  law  is  void  and  is  as  no  law. 
A  n  oftenae  created  by  it  is  not  a  crime.  A  convic- 
tion under  it  is  not  merely  erroneous,  but  is  Illegal 
and  void,  and  cannot  be  a  legal  cause  of  imprison- 
ment. It  is  true,  if  no  writ  of  error  lies,  the  Judg- 
ment may  be  final,  in  the  sense  that  there  may  be 
no  means  of  reversing  it.  But  personal  liberty  is  of 
so  great  moment  in  tbe  eye  of  the  law  that  the 
Judgment  of  an  inferior  court  affecting  it  is  not 
deemed  so  conclusive  but  that,  as  we  have  seen, 
the  question  of  the  court^s  authority  to  try  and  im- 
prison the  party  may  be  reviewed  on  habeas  cor- 
pus." The  court  expressly  concludes  *if  the  laws 
are  unconstitutional  and  void,  tbe  circuit  court  ac- 
quired no  Jurisdiction  of  the  case.** 

But  tbe  supreme  court  of  Massachusetts,  long 
before  the  case  of  Ex  parte  Siebold.  100  U.  8.  371, 26 
L.  ed.  717,  declared,  in  Herrick  v.  Smith,  1  Gray.  1, 
61  Am.  Dec.  881:  'That  section  of  the  law  under 
which  the  conviction  was  had  Is  unconstitutional, 
and  therefore  the  Judgment  is  void  and  tbe  prisoner 
is  entitled  to  be  discharged  from  custody.** 

Where  tbe  statute  under  which  a  person  was  con- 
victed was  unconstitutional  It  was  said,  in  Be  Paul, 
94  N.  Y.  497:  *rrhat  being  so,  it  f  ol  lows  that  the  re- 
lator is  held  for  an  alleged  crime  which  did  not  exist 
and  which  be  could  not  commit,  and  that  he  should 
be  discharged.** 

If  the  law  or  ordinance  under  which  a  court  as- 
sumes to  try  and  convict  a  person  is  void.  Its  Judg- 
ment is  declared  not  to  constitute  a  final  Judgment 
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Zirk  ▼.  Miltoaukee  Dttst  Coileetcr  3ffjg,  Co,  26 
Fed.  Rep.  508;  Re  Cary,  10  Fed.  Rep.  625; 
Ex  parte  Wall,  107  U.  S.  265.  27  L.  ed.  552; 
Ex  parte  Steinman,  95  Pa.  220,  40  Am.  Rep. 
687;  RandaU  v.  Brigham,  74  U.  8.  7  Wall.  523, 

10  L.  ed.  285;  Interstate  Commerce  Commission 
V.  Brimson,  154  U.  S.  489,  38  L.  ed.  1061,  4 
Inters.  Com.  Rep.  545. 

The  operation  of  every  judgment  must  de- 
pend upon  the  power  of  the  court  to  render 
that  judgment,  or,  in  other  words,  on  its  juris- 
diction over  the  subject-matter  which  it  has 
determined. 

Rose  V.  Himely,  8  U.  8.  4  Cranch,  269,  2  L. 
ed.  617;  Hiekey  v.  Stewart,  44  U.  S.  8  How.  762, 

11  L.  ed.  819;  Windsor  v.  McVeigh,  98  U.  S. 
282,  23  L.  ed.  917:  Williamson  v.  Berry,  49  U. 
8.  8  How.  542,  12  L.  ed.  1190;  Bigelaw  v.  For- 
rest, 76  U.  8.  9  Wall.  351.  19  L.  ed.  700;  Re 
Frederick,  149  U.  8.  76,  87  L.  ed.  656;  Re  Bon- 
ner, 151  U.  8.  242,  88  L.  ed.  149. 


Every  act  of  a  court  beyond  its  jurisdiction 
is  void. 

Ex  parte  Reed,  100  U.  8.  28,  25  L.  ed.  589;  Re 
MilU,  185  U.  8.  270,  84  L.  ed.  110;  Reynolds 
V.  Stockton,  140  U.  8.  265.  85  L.  ed.  467;  Ez 
parte  Lange,  85  U.  8.  18  Wall.  176,  21  L.  ed. 
878;  Re  Bonner,  151  U.  8.  242,  88  L.  ed.  149; 
Lamasterv.  Keeler,  128  U.  8.  87G,  81  L.  ed. 
288;  Exparte  Rowland,  104  U.  8.  613,  26  L. 
ed.  864;  Ex  parte  Fisk,  118  U.  8. 718,  28  L.  ed. 
1119;  Exparte  Terry,  128  U.  8.  805.  82  L.  ed. 
409. 

The  question  of  jurisdiction  is  always  exam- 
inable collaterally. 

Exparte  Lange,  85  U.  8.  18  Wall.  175,  21 L. 
ed.  878;  Elliott  v.  Peirsol,  26  U.  8.  1  Pet.  840. 
7  L.  ed.  170;  Wilcox  v.  Jackson,  M'Connel,  88 
U.  8.  18  Pet.  511,  10  L.  ed.  270;  Eickey  v. 
Stewart,  44  U.  8.  8  How.  762,  11  L.  ed.  819; 
WiUiamson  v.  Berry,  49  U.  8.  8  How.  540.  12 
L.  ed.  1189;  Thompson  v.  Whitman,  85  U,  8. 


of  a  oompeteDt  tribunal,  and  the  peraoo  imprisoDed 
under  it  is  entitled  to  his  discharge  on  habeas 
corpus.    i?e  White,  48  Minn.  eeo. 

Instances  of  the  particulars  in  which  statutes 
have  been  held  unconstitutional,  and  therefore  in- 
suffloient  to  sustain  a  judgment  collaterally  at- 
tacked by  habeas  corpus,  are  the  f ollowinsr: 

Violation  of  the  provision  as  to  rellifious  liberty 
and  of  the  provision  as  to  liberty  of  citizens  to  ac- 
quire property.    Ex  parte  Newman,  9  Gal.  502. 

Provision  against  disqualify ingr  a  person'oo  ac- 
count of  sex  from  engBging  in  any  lawful  business, 
vocation,  or  profession.  Be  Magulre,  67  Gal.  004,  40 
Am.  Rep.  126. 

The  provision  asrainst  unreasonable  searches  and 
seizures  and  other  provisions  for  the  security 
of  persons  and  property,  and  as  to  the  law  of  the 
land.    Herrick  v.  Smith,  1  Gray,  1, 61  Am.  Dec.  88L 

The  provision  against  special  legislation.  Ex 
parte  Westerfleld,  66  Cal.  660, 86  Am.  Rep.  47. 

Statutes  unconstitutional  because  of  defective 
title  were  held  insufficient  to  sustain  a  Judg'ment 
when  attacked  by  habeas  corpus.  In  Re  Paul,  04  N. 
T.  497.  and  Re  Hauck,  70  Mich.  396. 

The  same  was  held  as  to  ex  post  facto  laws.  Re 
Medley,  134  U.  S.  160,  38  L.  ed.  835;  Re  Savage,  184 
U.8.176.38L.ed.842. 

In  Riley's  Case,  2  Pick.  172,  the  court  refused  re- 
lief on  habeas  corpus  from  an  additional  sentence 
by  reason  of  former  convictions  in  accordance  with 
a  statute  passed  after  the  last  crime  was  commit- 
ted. But  the  statute  did  not  apply  to  prior  crimes, 
and  its  constitutionality  was  not  the  question. 

The  constitutional  questions  Involved  in  other 
cases  present  a  considerable  variety  including  mat- 
ters as  to  deleffation  of  power,  reerulation  of  com- 
merce, denial  of  due  process  of  law,  of  the  equal 
protection  of  the  laws,  etc. 

Amonff  the  numerous  cases  in  which  writ  of 
habeas  corpus  has  been  denied  when  sought  on 
constitutional  grounds,  because  the  statute  or 
ordinance  was  valid,  and  without  denying  the 
propriety  of  the  remedy  if  the  Constitution  had 
been  in  fact  violated,  are  the  following:  Re 
Curtis,  108  U.  S.  371, 27  L.  ed.  282;  Barbier  v.  Con- 
nolly, 118  U.  S.  27,  28  L.  ed.  928;  Ex  parU  Kinney,  8 
Hughes,  9;  Re  Krug,  79  Fed.  Rep.  808;  Ex  parte 
Byrd.  84  Ala.  17;  Ex  parte  King,  102  Ala.  182;  Ex 
parte  Andrews.  18  Cal.  679;  Ex  parte  Shrader,  83 
CaL  279;  Ex  parte  Smith,  88  Cal.  702;  Ex  parte  Burke, 
60  Cal.  6;  Ex  parte  Koser,  60  Cal.  177;  Ex  parte 
CaaineUo,  62  Cal.  638;  Ex  parte  Benninger,  64 
Cal.  291;  Ex  parte  Moynier,  66  Cal.  88:  Ex  parte  Wel- 
ters, 66  Cal.  260;  Ex  parte  Benjamin,  66  Cal.  310;  Ex 
parte  Heilbron.  65  Cal.  209:  Ex  parte  Mount,  66  CaK 
448;  Ex  parte  White,  67  CaL  102;  Re  Guerrero,  60  CaL 
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88:  Re  HangKie,  69  Cal.  149:  Be  Lawrence,  69  QaL 
608;  Re  Bickerstaff.  70  Cal.  86;  Re  Linehan,  It  CaL 
114;  Ex  parte  Fisk,  72  Cal.  125;  Ex  parte  Mlrande, 
78  Cal.  366;  Ex  parte  McNally,  78  CaL  682:  Ex  parte 
Armstrong,  84  Cal.  666;  Re  Tyson,  18  Colo.  482, 6  L. 
R.  A.  472;  Territory,  McMabon,  v.  0*Connor,  6  Dak. 
807.  8  L.  R.  A.  866:  State,  Ohlquist,  v.  Swan,  1  N.  D. 
6;  Re  Et>eDhack,  17  Kan.  618;  State,  Olson,  v.  Brown, 
60  Minn.  358, 16  L.  R.  A.  691;  Ex  parte  Bethurun,  6S 
Mo.  645:  Ex  parte  Swann,  96  Mo.  44;  Ex  parte 
Donahoe,  24  Neb.  66;  Ex  parte  Robinson,  12  Nev. 
263,  28  Am.  Rep.  794:  Ex  parte  Am  moos,  84  Ohio  St. 
518;  Ex  parte  Cooper,  8  Tex.  App.  489:  Ex  parte 
Mabry,  6  Tex.  App.  98;  Ex  parte  Wilson,  14  Tex 
App.  502;  Ex  parte  Lynn,  19  Tex.  App.  296:  Ex  parte 
BelL  24  Tex.  App.  428;  Exparte  Sun dstrom,  25  Tex. 
App.  188;  Ex  parte  Murphy,  27  Tex.  App.  492;  Ex 
parU  Tipton,  28  Tex.  App.  488,  8  L.  R.  A.  826. 

In  Ex  parte  Robinson,  12  Neb.  263,  28  Am.  Rep. 
794,  it  is  said  that  as  to  the  remedy  by  habeas  cor- 
pus, "We  express  no  opinion." 

In  Ae  Frazee,  63  Mich.  896«  although  a  person  was 
discharged  on  habeas  corpus  because  the  statute 
was  unconstitutional,  the  court  said  they  did  not 
pass  upon  the  form  of  the  remedy. 

But  the  remedy  seems  to  have  been  assumed  to 
be  proper  in  Re  Hauck,  70  Mich.  396. 

In  Re  Underwood,  80  Mich.  602,  the  court  refused- 
to  inquire  on  habeas  corpus  into  the  constitution- 
ality of  a  statute  under  which  petitioner  had  been 
committed  as  insane.  But  in  Ex  parte  Donahoe,  24 
Neb.  66,  the  court  did  inquire  into  the  constitu- 
tionality of  a  statute  in  such  a  case  without  dis- 
cussing the  right  to  do  so,  and  disposed  of  the  case- 
by  holding  that  the  statute  was  valid. 

In  Missouri,  habeas  corpus  to  test  the  constitu- 
tionality of  a  statute  or  ordinance  was  formerly 
denied  by  the  supreme  oourt  of  that  state,  where 
a  person  is  held  under  judgment  of  a  court  of  com- 
petent Jurisdiction.  Ex  parte  Boenninghausen,  91 
Mo.  801,  citing  Re  Harris,  47 Mo.  164;  Exparte  Bow- . 
ler,  16  Mo.  App.  14.  as  authorities  on  this  point,  ai-. 
though  those  were  oases  in  which  the  petitioner  was 
held  for  trial  before  conviction. 

The  decisions  of  the  courts  of  appeals  in  Missouri 
had  also  been  Inharmonious.  Thus,  in  Ex  parte 
Boenninghausen,  21  Mo.  App.  267:  Re  Wooldridge^ 
80  Mo.  App.  612;  and  Ex  parte  Olden,  87  Mo.  App. 
116,— the  St.  Louis  court.'of  appeals  had  refused  ta 
issue  the  writ  in  such  cases  on  the  ground  that  It 
was  an  obvious  impropriety  for  that  court,  as  a 
^'limited  appellate  court,^^  to  do  so,  while  the  de 
dsion  of  constitutional  questions  belonged  to  the- 
supreme  court. 

On  the  other  hand,  in  Re  McDonald,  19  Mo.  App. 
370,  the  Kansas  city  oourt  of  appeals  held  that  tt 
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18  Wall.  467,  21  L.  ed.  ^OUKilbourny,  Thomp- 
son, 103  U.  S.  168,  26  L.  ed.  877;  7  Rob.  Pr. 
10»-118. 

Id  the  Inatlonal  tribunals,  jurisdiction  over 
the  subject-matter  and  the  parties  is  not  the 
test  of  jurisdiction  to  render  given  judgments 
or  decrees. 

m:  parte  Lange,  85  U.  8.  18  Wall.  176, 31 L. 
ed.  879;  United  States.  Wilson,  v.  Walker,  109 
U.  S.  267,  27  L.  ed.  980:  Jie  Nielson,  181  U.  8. 
182-184,  33  L.  ed.  120:  Qrifflth  v.  Frazier, 
12  U.  8.  8  Cranch.  28,  26,  8  L.  ed.  475,  476; 
Winds(n'  v.  McVeigK  93  U.  S.  282,  23  L.  ed. 
917;  StovallY.  lianks,  77  U.  S.  10  Wall.   583, 

19  L.  ed.  1086;  Reynolds  v.  Stockton,  140  U.  8. 
265,  35  L.  ed.  467;  Bronson  v.  Schuiten.  104  U. 
8.  417.  26  L.  ed.  799;  PhUlips  v.  Negleu,  117 
U.  8.  671,  29  L.  ed.  1014;  Tenney  v.  Taylor, 
1  App.  D.  C.  227. 

This   decree   deprives  the  defendants  Mc- 


Donald and  White  of  their  property  without 
due  process  of  law. 

Murray  v.  Hoboken  Land  d  Improv.  Co.  59 
U.  8.  18  How.  277,  15  L.  ed.  374;  Ilurtado  v. 
California,  110  U.  8.  531,  28  L.  ed.  287;  Re 
Nielson,  131  U.  8.  182,  33  L.  ed.  120;  Dent  v. 
West  Virginia,  129  U.  8. 123,  32  L.  ed.  626; 
Missouri  P.  B,  Co.  v.  Humes,  115U.  8.  519,  29 
L.  ed.  465;  Ke  parte  Wall,  107  U.  8.  289,  27 
L.  ed.  562;  Eagar  v.  Reclamation  Dist.  No.  108, 
111  U.  8.  708,  28  L.  ed.  572;  Windsor  v.  Mc- 
Veigh, 98  U.  8.  283,  28  L.  ed.  917;  Harns  v. 
Hardeman,  55  U.  8.  14  How.  341.  14  L.  ed. 
447;  Starbuck  v.  Murray,  5  Wend.  156;  Lasers 
V.  Roehereau,  84  C.  8.  17  Wall.  438,  21  L.  ed. 
695;  Taylor  v.  Porter,  4  Hill,  140.  40  Am.  Dec. 
274;  Exparte  Oraee,  12  Iowa,  208.  79  Am.  Dec. 
529:  Cason  v.  Cfison,  15  Ga.  405;  Ensminger 
V.  P&tsets,  108  U.  8.  301,  27  L.  ed.  735;  Mc- 
Veigh V.   United  States,  78  U.  8.  11  Wall.  267, 


could  exercise  Jurisdiction  on  habeas  corpus  to 
decide  the  unconstitutionality  of  a  statute  under 
which  the  petitioner  was  then  held  for  trial. 

But  in  Ex  parte  Bethurum.  66  Mo.  546.  and  Ex  parte 
Swann.  96  Mo.  44.  the  supreme  court  of  Missouri  on 
writs  of  habeas  corpus  considered  the  constitution- 
ality of  statutes  and  upheld  them  without  question- 
ing- the  right  to  that  remedy. 

Moreover,  in  Ex  parte  Marmaduke.  91  Mo.  228, 60 
Am.  Rep.  250  (decided  almost  at  the  same  time  with 
Ex  parte  Boenninirhausen.  91  Mo.  801).  and  in  Re 
Thompson.  117  Mo.  83.  20  L.  K.  A.  462,  the  same 
court,  without  discussing  the  remedy,  did  hold 
statutes  unconstitutional  in  habeas  corpus  oases 
and  discharge  the  prisoners  held  under  them. 

Finally.  In  Ex  parte  Smith.  185  Mo.  228.  38  L.  R.  A. 
606.  the  court  has  expressly  overruled  its  decision 
In  Ex  parte  Boenninghausea.  and  declared  that  it 
has  the  power  to  inventigate  the  constitutionality 
of  a  statute  in  habeas  corpus  proceeding. 

In  Nebraska  the  court  m  Ex  parte  Fisher.  6  Neb. 
aOO.  held  that  the  constitutionality  of  a  statute 
under  which  a  person  was  held  must  be  tested  by 
writ  of  error  or  other  appropriate  remedy,  and  not 
by  habeas  corpus.  It  was  said:  *'We  are  not  pre- 
pared to  say  that,  upon  a  writ  of  habeas  corpus,  we 
can  .  .  .  pronounce  the  judgment  an  absolute 
nullity  on  the  ground  that  the  constitutionality  of 
the  statute  .  .  .  is  controverted.^* 

In  New  rork.in  Re  Donohue.  62  How.  Pr.  251, 1 
Abb.  N.  C.  1,  it  was  held  that  the  constitutionality 
of  a  statute  could  not  be  tested  by  habeas  corpus. 

But  this  was  disapproved  in  Re  Kemmler.  7  N.  Y.- 
Supp.  145.  where  the  contrary  doctrine  was  de- 
clared. This  decision  was  aflBrmed  on  other  grounds 
without  discussing  the  question.  People,  Kemm- 
ler, V.  Durston,  119  N.  Y.  569,  7  L,  B,  A.  715.  See 
al8oR«Pau1.94N.  Y.  497. 

In  Texas,  m  Parker  v.  State,  6  Tex.  App.  579.  it 
was  held  that  a  prisoner  could  not  inquire  into  the 
constitutionality  of  the  law  under  which  he  was 
arrested  after  indictment  by  writ  of  habeas  corpus. 
But  in  Et  parte  Mato.  19  Tex.  App.  112.  the  court 
overrules  its  former  decision  in  deference  to  the 
decision  of  the  Supreme  Court  of  the  United  States 
ta  Ex  parte  Siebold,  100  U.  S.  871,  25  L.  ed.  717.  It 
says  it  will  follow  this  rule  ''whatever  may  be  our 
individual  opinion  as  to  the  expediency  of  such 
practice,**  for  the  sake  of  harmony.  This  doctrine 
is  acted  upon  in  later  Texas  cases,  supra. 

The  unexpressed  idea  that  a  constitutional  right 
is  peculiarly  sacred  and  important,  and  that  a 
decision  against  such  right  is  not  entitled  to  the 
same  respect  when  attacked  collaterally  as  a  decl- 
flfion  against  any  other  right,  seems  to  t>e  at  bottom 
the  basis  of  the  collateral  attack  upon  judgments 
for  unconstitutionality.  It  is  also  apparently  the 
89  L.  R.  A. 


foundation  of  a  discrimination  which  is  in  effect 
made  by  the  Qedsions  between  judgments  upon 
ordinances  which  are  unconstitutional  and  those 
which  are  otherwise  invalid.  A  conviction  under 
an  unconstitutional  ordinance,  as  shown  al>ove.  is 
treated  as  a  nullity  on  collateral  attack,  while  in 
most  of  the  cases  (though  there  are  exceptions,  such 
as  Re  Sic.  78  CaL  142.  and  Ex  parte  Garza,  28  Tex. 
App.  881)  a  conviction  under  an  ordluanoe  which  is 
invalid  for  other  reasons  is  not  treated  as  void  on 
oollater^ attack.  The  theory  that  an  unconstitu- 
tional ordinance  is  a  nullity  applies  equally  well  to 
ordinances  which  are  invalid  because  unauthor- 
ized by  statute,  but  the  courts  have  not  usually  so 
applied  it. 

But  while  the  theory  that  judgments  based  on  un- 
constitutional statutes  or  ordinances  are  void  be- 
cause of  a  lack  of  jurisdiction  seems  to  be  untenable, 
as  shown  above,  it  must  be  conceded  that  the  ex- 
tension of  the  writ  of  habeas  corpus  to  relieve 
from  imprisonment  under  such  judgments  has  be- 
come substantially  universal  in  American  courts. 
So  far  as  the  Federal  cases  are  concerned,  this  doc- 
trine is  not  necessary  to  sustain  such  relief  by  ha- 
beas corpus,  since  the  provisions  of  U.  S.  Rev. 
Stat.  §758.  as  pointed  out  in  the  preceding  division, 
are  broad  enough  to  sustain  the  writ,  even  in  cases 
where  the  judgments  attacked  were  rendered  in 
the  exercise  of  jurisdiction.  Still  the  Federal 
courts  have  not  usually  claimed  authority,  by  vir- 
tue of  the  statute,  to  use  the  writ  by  way  of  at- 
tack on  a  final  judgment  except  for  want  of  juris- 
diction. On  this  point,  see  discussion  in  division 
IIL  following. 

m.  Judoment  on  unconstitutional  contract. 
In  Smith  V.  Henderson,  28  La.  Ann.  649,  it  was 
held  that  a  judgment  rendered  on  an  obligation 
given  for  the  price  of  slaves,  which  was  in  viola- 
tion of  the  Constitution  of  the  state  which  pro- 
hibits the  court  from  enforcing  such  a  contract,  is 
void:  In  this  case  the  Ck>n6titution  expressly  de- 
clared such  contracts  **null  and  void.** 

But  it  is  held  in  other  cases  that  judgments  based 
on  unconstitutional  contracts  are  not  void  on  col- 
lateral attack.  Thus,  in  Mitchell  v.  State  Bank,  2 
111.  626,  and  Buckmaster  v.  Jackson,  Carlin,  4  111. 
104.  it  was  held  that  judgments  based  on  notes 
given  for  bills  of  credit  which  were  in  violation  of 
the  United  States  Constitution  could  not  be  col- 
laterally attacked. 

Likewise  in  Cas&e\  v.  Scott,  17  Ind.  514,  a  judg- 
ment on  t)ond8  given  under  an  unconstitutional 
act  to  regulate  the  sale  of  spirituous  liquors  was 
held  not  to  be  a  nullity  which  could  be  collaterally 
attacked.  The  court  said:  ''It  was  founded  upon 
the  bonds,  and  not  on  the  act,  and  of  the  suit  upon 
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20  L.  ed.  81;  Sahariego  y.  Maverick,  124  U.  8. 
202,  81  L.  ed.  442. 

Due  process  of  law  imports,  under  Federal 
decision,  compliance  with  established  and  law- 
ful methods  of  procedure. 

Beynolds  ▼.  Stockton,  140  U.  8.  254,  85  L.  ed. 
464;  P^nnoyery.  Ncf,  95  U.  S.  788.  24  L.  ed. 
572;  Bagar  v.  Bedamaiion  Dist  No.  108,  111  U. 
8.  708,  28  L.  ed.  572;  Ex  parte  Wall.  107  U. 
8.  289,  27  L.  ed.  562;  Walker  v.  Saumnet,  92 
U.  S.  98,  28  L.  ed.  679;  Windsor  v.  McVeigh, 
n  U.  8.  288,  28  L.  ed.  918;  Com.,  Keely,  v. 
Perkins,  124  Pa.  48,  2  L.  R  A.  228. 

The  judgment  is  not  binding  upon  Riggs  & 
Co.,  even  if  they  are  considered  to  be  pur- 
chasers of  the  bonds  pendente  Lite, 

State  V.  Matthews,  87  N.  H.  454;  First  Cong. 
Chvreh  V.  Muscatine,  2  Iowa,  71;  Williamson's 
Case,  26  Pa.  9,  67  A.m.  Dec.  874;  Neto  Orleans 
V.  New  York  Mail  S.  8.  Co.  87  U.  8.  20  Wall. 
892,  22  L.  ed.  857;  Baltimore  d  0.  R.  Co.  v. 
Wheeling,  18  Gratt.  40;  Alderson.y.  Kanawha 
County  Comrs.  82  W.  Vft.  640;  Washington  A. 
df  0.  Steam  Packet  Co.  v.  Sickles,  65  tf.  8.  24 
How.  841.  16  L.  ed.  653;  Aurora  v.  West,  74 
U.  8.  7  Wall.  102,  19  L.  ed.  49;  Lyon  v.  Penn 
d  G.  MJg.  Co.  125  U.  8.  700,  81  L.  ed.  840; 
Reynolds  y.Stockton,  140U.8.  270, 85L.ed.469. 


Riggs  &  Co.  were  not  purchasers  pendente 
lite. 

Memphisy.  Brown,  94X1.8.  715, 24  L.  ed.  244; 
Providence  Rubber  Co.  y.  Goodyear,  78  U.  8.  6 
Wall.  158.  18  L.  ed.  762;  Seeombe  y.  Steele,  61 
U.  8.  20  How.  105,  15  L.  ed.  886;  Hayden  y. 
Bueklin,  9  Paige.  515;  Leitch  v.  WeUs,  48  N. 
T.  585;  Weeks  v.  Tomes,  16  Hun,  849,  76  N. 
Y.  601;  Miller  v.  &ierry,  69  D.  8.  2  Wall.  250. 
17  L.  ed.  880;  French  v.  May,  89  U.  8.  22 
Wall.  248,  22  L.  ed.  857;  Story,  Eq.  PI.  §  904; 
1  Dan.  Ch.  Pr.  5th  Am.  ed.  402,  408;  Kins- 
man y.  Kinsman,  1  Russ.  &  M.  622;  Herring- 
ton  y.  MeCoUum,  78  111.  478:  Turner  y.  OrebiU, 
1  Ohio.  872;  Ludlow  y.  Kidd,  8  Ohio,  541;  El- 
dridge  y.  Walker,  80  111.  278;  Fox  v.  Bixder,  28 
Ohio  8U  184,  22  Am.  Rep.  870;  M'Cormiek  v. 
M'Clure,  6  Blackf.  466,  89  Am.  Dec.  441; 
Pierce  y.  Stinde,  11  Mo.  App.  869;  Page  v. 
Waring,  76  N.  Y.  474;  Lee  County  v.  Rogers, 
74  U.  8.  7  Wall.  181. 19  L.  ed.  160.  Approved, 
Warren  County  v.  Marcy,  97  U.  8.  104,  24  L. 
ed.  980;  Murray  v.  Ballou,  1  Johns.  Ch.  566; 
Eblbrook  v.  New  Jersey  Zinc  Co.  57  N.  Y.  616; 
Crescent  City  L.  S.  L.  <fe  3.  H.  Co.  v.  Butcher^ 
Union  S.  H.  A  L.  S.  L.  Go.  120  U.  8.  159,  80 
L.  ed.  621;  Burgess  v.  Seligman,  107  U.  8.  88, 
27  L.  ed.  865. 


them,  the  circuit  court  had  full  Jurisdiction."  It 
was  also  said:  '*No  authority  has  been  dted.  nor  do 
we  know  of  aoy.  la  support  of  the  positloa  aasumed 
by  the  appellant" 

The  decision  in  Strong  v.  Daniel.  6  Ind.  848,  that 
«  replevin  bond  iriven  to  stay  execution  of  a  Judir- 
ment  under  an  unconstitutional  statute  was  held 
unenforceable,  overruling  Maerruder  v.  Marshall,  1 
Blaokf.  383,  is  clearly  distinguishable  as  there  was 
no  Judgment  in  question. 

IV.  Other  cases. 

In  many  cases  the  courts  have  declared  In  gen- 
eral terms  that  an  unconstitutional  statute  is  in  le- 
gal contemplation  a  nullity.  But  this  is  not  uni- 
versally  declared. 

In  respect  to  the  objection  that  title  obtained  by 
sale  under  a  Judgment  was  not  valid  because  the 
-fl.  fa.  was  not  signed  by  the  clerk,  and  the  Oonsti- 
tutlon  provided  that  writs  must,  **bear  test  and  be 
signed  by  the  clerk,"  it  was  said:  ''A  directory  en- 
actment of  the  Constitution  is  of  no  more  validity 
■as  a  law  than  alike  enactment  by  8tatute,-'both 
are  laws."  The  court  also  held  that  the  writ  being 
amendable,  when  collaterally  questioned  it  might 
be  considered  as  amended.  Whiting  v.  Beebe,  12 
Ark.  i21. 

But  in  this  place  we  are  considering  only  the  ef- 
fect of  Judgments  based  on  such  statutes.  On  this 
point  also  the  cases  are  conflicting.  Some  hold 
such  Judgments  valid  when  thus  questioned. 

*'If  it  be  admitted  that  the  Constitution  virtually 
repeals  the  law  .  .  .  it  does  not  prove  that  it  [a 
Judgment  of  conflscation  based  upon  the  law]  is 
therefore  a  mere  nullity,  which  can  be  taken  ad- 
vantage of  in  this  way,"  that  is,  by  collateral  at- 
tack.   McNeil  V.  Bright,  4  Mass.  282. 

** Judgments  rendered  under  an  unconstitutional 
law  are  not  nullities."  Webster  v.  Keid,  Morris 
(Iowa)  467.  It  was  objected  in  this  case  that  the 
act  through  which  the  indebtedness  accrued  and 
the  Judgment  was  obtained  was  unconstitutional. 

In  an  action  for  property  sold  by  a  marshal  on 
execution  under  a  Judgment  which  was  based  on 
an  unconstitutional  statute,  it  was  held  that  the 
Judgment  could  not  be  treated  as  void  by  such  col- 
lateral attack.  Arnold  v.  Booth,  U  Wis.  181.  The 
oourt  said,  suppose  a  complaint  based  on  the  un- 
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constitutional  statute  was  demurred  to,  *^oould  it 
not  rightfully  act  upon  the  demurrer,  decide  aU 
questions  raised  by  it,  and  sustain  it  for  the  rea- 
son that  the  law  is  unconstitutional?**  Also  ^The 
court  might  have  held  that  there  was  no  caose  of 
action  because  the  law  was  void.  It  had  Jurisdic- 
tion thus  to  decide.  This,  it  seems  to  me,  is  incon- 
testable." 

In  Northampton  County  v.  Herman,  110  Pa.  873, 
it  was  held  that  where  an  officer  had  accepted  fees 
as  they  were  settled  under  an  unconstitutional 
statute,  although  this  fixed  them  at  a  lower  amount 
than  he  was  entitled  to,  the  setUemept  was  bind- 
ing upon  him  as  against  a  collateral  attack. 

But  such  Judgments  have  been  held  nullities. 

A  divorce  granted  under  an  unconstitutional 
statute  of  another  state  was  held  void  In  Simonds 
V.  Simonds,  108  Mass.  572, 4  Am.  Bep.  578. 

The  effect  of  such  Judgments  to  protect  officers 
who  act  under  them  or  the  magistrates  who  render 
them  is  also  in  dispute. 

Judge  Cooiey  in  his  Constitutional  Limitations,. 
8th  ed.  p.  122,  says  that  an  unconstitutional  statute 
.^'constitutesa  protection  to  no  one  who  has  acted 
under  it."  This  is  the  doctrine  of  some  of  the 
cases,  such  as  Astrom  v.  Hammond,  8  McLean,  107; 
Woolsey  V.  Dodge,  6  McLean,  142:  Monroe  v.  Col- 
lins, 17  Ohio  St.  666;  Lynn  v.  Polk,  8  Lea,  121;  Oamp- 
bell  V.  Sherman,  86  Wis.  103. 

Although  it  is  held,  on  the  contrary.  In  People, 
Atty.  Gen.,  v.  Salomon,  64  111.  88,  that  an  olBcer 
who  has  failed  to  execute  a  statute  because  he  be- 
lieves it  to  be  unconstitutional  is  not  relieved  from 
liability  for  contempt  in  failing  to  comply  with  a 
mandamus  to  execute  it  after  the  time  has  passed, 
when  his  inability  to  execute  It  is  due  to  his  pre- 
vious disobedience  of  the  statute.  The  court  says 
it  is  his  duty  to  obey  the  law,  and  not  to  deny  its 
constitutionality. 

So,  in  State,  Nicholls,  v.  Shakespeare,  41  La.  Ann. 
166,  it  is  held  that  the  mayor  and  council  of  a  city 
cannot  defy  the  law  and  constitute  themselves  the 
Judges  of  its  constitutionality,  but  that  it  is  their 
duty  to  obey  it  until  it  is  Judicially  declared  void. 

Likewise,  in  Sessums  v.  Botts,  84  Tex.  885«  it  is 
held  that  until  a  statute  is  adjudged  unoonstltu- 
tional  it  will  protect  clerks  and  other  ministerial 
officers  in  obeying  it.    The  court  says:  **It  is  there- 
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Ebkig^ht,  J.,  delivered  the  opinion  of  the 
Hjourt: 

This  action  was  brought  to  have  the  defend* 
-ants'  testator  adjudged  to  be  a  trustee  of  cer- 
tain bonds  for  the  benefit  of  the  plaintiffs,  and 
that  they  have  a  Hen  thereon,  and  that  the  de- 
fendants account  to  them  therefor.  In  Sep- 
tember, 1878,  the  mixed  commission  in  British 
and  American  claims,  sitting  at  the  city  of 
Washington,  awarded  to  one  Augustin  R  Mc- 
Donald the  sum  of  |197,000,  in  satisfaction  of 
his  claim  for  cotton  destroyed  during  the  war 
of  the  Rebellion.  In  the  following  October 
the  plaintiffs  filed  in  the  supreme  court  of  the 
District  of  Columbia  a  bill  in  equity  against 
McDonald  and  one  William  White,  his  assign- 
-ee,  for  the  sum  of  $49,297.50,  alleging  therein 
that  McDonald  was  indebted  to  them  under  an 
Agreement  whereby,  in  consideration  of  serv- 
ices to  be  rendered  in  the  prosecution  of  such 
•claim,  they  were  to  receive  a  sum  equal  to  25 
per  centum  of  the  amount  that  should  be  re- 
covered, and  that  they  have  a  lien  to  the  extent 
of  such  sum  upon  the.  award  in  his  favor. 
Such  proceedings  were  thereafter  had  that  one 
•George  W.  Riggs,  a  banker  in  the  city  of 
Washington,  was  appointed  receiver,  and  one 
half  of  the  sum  so  awarded  was  paid  over  to 
him  as  such  to  meet  the  claim  and  lien  of  the 
•plaintiffs.    As  such  receiver,  and  pursuant  to 


the  directions  of  the  court,  he  Invested  the 
funds  in  certain  bonds  of  the  District  of  Col- 
umbia guaranteed  by  the  United  States,  and 
payable  at  its  treasury.  The  defendants  then 
interposed  a  demurrer  to  the  plaintiffs'  bill, 
which  was  sustained,  and  on  the  24th  day  of 
June,  1875,  a  decree  was  entered  dismissing 
the  plaintiffs'  bill,  with  costs.  On  the  same 
day  the  plaintiffs  entered  an  appeal  from  the 
decree  to  the  general  term  of  the  supreme  court 
of  the  District  of  Columbia.  On  June  28. 1875, 
another  decree  was  entered  in  precise  conform- 
ity with  the  former  decree,  but  supplemented 
by  a  direction  to  the  receiver  to  pay  to  the  de- 
fendants McDonald  and  White  the  funds  in 
his  hands  as  such  receiver.  On  the  same  day 
McDonald  and  White  called  upon  the  receiver, 
and  demanded  the  bonds  in  question.  He 
thereupon  first  consulted  with  the  judge  hold- 
ing the  court  in  which  the  decree  was  entered, 
and,  after  being  advised  by  such  judge  that 
the  bonds  should  be  surrendered,  he  delivered 
them  over  to  McDonald  and  White,  who  on 
the  same  day  sold  and  delivered  the  bonds  for 
full  value  to  the  banking  firm  of  Riggs  &  Co., 
of  which  the  receiver  was  a  partner.  Riggs  & 
Co.  then  surrendered  the  bonds  to  the  treasury 
of  the  United  States,  receiving  new  bonds 
therefor,  which  were  thereafter  sold  and  de- 
livered to  various  purchasers.      On  July  2, 


fore  deemed  advlsible  for  every  good  citizen  to 
•obey  whatever  may  be  promulgated  by  the  law- 
makiDfir  power  as  law  until  the  same  shall  have 
been  passed  upon  by  the  courts." 

And  a  ministerial  ofBcer^s  belief  that  a  statute  Is 
unconetltutlOQal  will  not  Justify  bim  in  disobeyingr 
It,  if  it  is  valid.    Clark  v.  Miller,  64  N.  Y.  628. 

A  threat  to  oolleot  a  tax  under  an  unconstitu- 
tional statute  is  deemed  insuflacient  to  make  the 
payment  Involuntary.  Detroit  v.  Martin,  84  Mich. 
170, 22  Am.  Rep.  612,  citlog  Taylor  v.  Philadelpbia 
Bd.  of  Health.  81  Pa.  78, 12  Am.  Dec.  724. 

But  without  prooeedinir  further  to  investigrate 
this  ireneral  question  of  the  eflTedt  of  unconstitu- 
tional statutes  to  protect  officers,  we  are  bare  con- 
>cemed  particularly  with  the  effect  of  a  JudRment 
based  upon  an  unconstitutional  statute  to  protect 
them. 

A  considerable  number  of  decisions  hold  that  of- 
ficers are  not  protected  in  the  execution  of  judg- 
ments based  on  unconstitutional  statutes.  In  Sum- 
ner V.  Heeler,  60  Ind.  841, 19  Am.  Rep.  718,  which 
was  a  case  of  alleged  illefiral  imprisonment,  it  was 
-said  that  no  question  of  law  is  better  settled  than 
that  ^'ministerial  officers  and  other  persons  are  lia- 
ble for  acts  done  under  an  act  of  the  legislature 
which  is  unconstitutional  and  void." 

In  Kelly  v.  Bemis,  4  Gray,  88, 64  Am.  Dec.  60,  a 
Justice  of  the  peace  was  held  liable  for  his  judg- 
ment rendered  under  an  unconstitutional  statute. 

The  same  was  said  to  be  the  law  in  Barker  v. 
.Stetson,  7  Oray,  68, 06  Am.  Dec.  467.  although  the 
real  question  in  that  case  was  as  to  the  liability  of 
persons  who  made  the  complaint  before  the  justice. 

In  Ely  V.  Thompson,  8  A.  K.  Marsh.  70,  also,  a  jus- 
tice of  the  peace  was  held  liable  for  giving  sentence 
under  an  unconstitutional  statute.  The  court  said 
that  it  it  be  the  correct  doctrine  that  magistrates 
-are  liable  for  issuing  a  warrant  unknown  to  the 
provisions  of  the  law,  "how  much  more  so  ought  it 
to  be  in  a  case  where  the  Ck>nstltution  is  violated?" 
and  that  the  justice  ''cannot  justify  an  act  against 
Its  provisions,  even  with  the  authority  of  the  legis- 
lature to  aid  him." 

On  the  other  hand,  some  cases  hold  that  officers 
in  such  instances  are  protected. 
^Ii.R.  A. 


Thus,  in  Webster  v.  Reid,  Morris  (Iowa)  467,  it  was 
held  that  the  sherlif  was  not  a  trespasser  for  levy- 
ing and  selling  under  a  Judgment  based  on  an  un- 
constitutional statute. 

"It  was  no  part  of  the  officer^s  duty  to  examine 
into  and  decide  upon  the  constitutionality  or  con- 
struction of  the  statute  which  authorized  his  war- 
rant." This  was  said  respecting  a  deputy  sheriff  in 
State  V.  McNally,  84  Me.  210, 66  Am.  Dec.  660. 

Where  a  justice  of  the  peace  proceeded  under  a 
void  ordinance,  it  was  held  in  Henke  v.  McCk>rd, 
66  Iowa,  878,  that  he  was  not  personally  liable.  The 
court  said:  '*There  is  neither  reason  nor  Justice,  it 
seems  to  us,  in  holding  a  justice  of  the  peace  liable 
to  a  civil  action  for  such  an  error  in  Judgment." 
The  ordinance  does  not  seem  to  have  been  at- 
tacked on  constitutional  grounds,  but  the  court 
expressly  disapproves  of  Kelly  v.  Bemis,  4  Gray, 
88,  64  Am.  Dec.  60. 

As  to  the  personal  liability  of  Judicial  officers  in 
general,  see  Austin  v.  Vrooman  (N.  Y.)  14  L.  R.  A. 
138,  and  note;  also  Thompson  v.  Jackson  (Iowa) 
27  L.  R.  A.  92,  and  note. 

It  should  be  said  in  reference  to  this  review  of 
the  cases  on  this  subject,  that  a  careful  search  has 
been  made  for  all  the  decisions  that  have  been 
rendered  on  the  specific  question  of  effect  of  Judg- 
ments upon  collateral  attack  when  they  are  based 
on  unconstitutional  statutes  or  deny  in  any  way  a 
constitutional  right;  but  the  difficulty  of  the  sub- 
ject is  such  as  to  make  it  uncertain  whether  this 
has  been  literally  accomplished. 

The  conclusion  seems  plain  that  the  courts  have 
quite  generally,  although  not  universally,  regarded 
constitutional  questions  as  essentially  different 
from  other  questions  to  be  decided,  and  have  in 
numerous  cases  held  in  substance  that  a  wrong 
adjudication  of  a  constitutional  question  renders 
the  Judgment  an  entire  nullity,  even  when  the 
jurisdiction  of  the  court  to  decide  the  question, 
provided  it  shall  decide  correctly,  is  unquestioned. 
Yet  while  this  seems  to  be  the  necessary  founda- 
tion for  these  decisions,  the  courts  have  not  treated 
it  so.  The  result  is  an  unsatisfactory  condition 
of  the  subject.  B.  A.  R. 
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1875,  the  plaintiffs  took  an  appeal  to  the  gen- 
eral term  of  the  supreme  court  of  the  District 
of  Columbia  from  the  decree  of  June  28»  1875; 
and  on  March  4,  1876,  that  decree,  as  well  as 
the  one  that  preceded  it,  was  reversed,  and  the 
cause  was  remanded  to  the  special  term,  with 
leave  to  the  defendants  to  answer.  A.n  answer 
was  then  interposed,  and,  upon  the  issues  raised 
thereby,  testimony  was  taken  at  divers  times 
during  the  years  1876  and  1877.  On  the  15th 
day  of  June,  1877,  plaintiffs  obtained  an  order 
from  the  supreme  court  of  the  District  of  Col- 
umbia, requiring  the  defendants  McDonald 
and  White  to  pay  over  to  the  registry  of  the 
court  the  sum  which  had  been  delivered  to 
them  by  the  receiver.  This  order  was  not 
complied  with,  and  thereupon  the  plaintiffs 
moved  that  the  defendants  McDonald  and 
White  show  cause  why  thev  and  each  of  them 
should  not  be  punished  as  for  a  contempt;  and 
such  proceedings  were  thereupon  had  that 
they  were  adjudged  to  be  guilty  of  » con  tempt, 
and  that  the  answer  filed  by  them  in  the  cause 
be  stricken  out,  and  removed  from  the  files  of 
the  court.  Judgment  was  thereafter  entered 
against  them  pro  confess  adjudging  that  the 
plaintiffs  had  a  lien  upon  the  bonds.  This  ac- 
tion is  based  upon  the  judgment  so  entered, 
and  is  prosecuted  upon  the  theory  that  notice 
to  Riggs  of  the  pendency  of  the  action  was 
notice  to  all  of  his  partners.  Weetjen  v.  St. 
Paul  db  P.  R.  Co.  4  Hun,  529;  8  Kent.  Com. 
105.  The  defendants'  testator  resided  in  the 
city  of  New  York,  and  was  one  of  the  mem- 
bers of  the  banking  firm  of  Riggs  &  Co.  He 
only  was  served  with  summons  in  this  action. 
•  The  referee  has  found,  as  conclusions  of  law: 
''First,  that,  in  order  to  enable  the  plaintiffs  to 
sustain  this  action,  the  decree  rendered  by  the 
supreme  court  of  the  District  of  Columbia 
must  be  a  valid  decree,  binding  upon  the  de- 
fendants; second,  that  from  the  operation  of 
that  decree  the  defendants  in  this  action  enjoy 
exemption  and  immunity,  under  §  725  of  the 
Revised  Statutes  of  the  United  States;  third, 
that  from  the  effect  and  operation  of  the  de- 
cree the  defendants  enjoy  immunity  and  ex- 
emption, under  that  provision  of  the  5th 
Amendment  to  the  Constitution  of  the  United 
States  which  prohibits  the  deprivation  of  prop- 
erty without  due  process  of  law;  fourth,  that 
the  supreme  court  of  the  District  of  Columbia 
had  no  jurisdiction  to  render  the  said  decree, 
and  that  the  same  was  and  is  null  and  void," 
etc. 

As  to  the  first  conclusion  of  law  the  parties 
agree.  The  controversy  is  in  reference  to  the 
other  three.  The  third  conclusion  is  based 
upon  the  5th  Amendment  to  the  Constitution 
of  the  United  States,  which  prohibits  the  de- 
privation of  persons  or  property  without  due 
process  of  law.  Inasmuch  as  the  considera- 
tion of  what  is  due  process  of  law  will  to  some 
extent  be  involved  in  the  determination  of  the 
validity  of  the  judgment  upon  which  this  ac- 
tion is  based,  we  only  ,  deem  it  necessary  to 
consider  the  second  and  fourth  conclusions  of 
law  found  by  the  referee.  We  shall  also,  for 
the  purpose  of  this  review,  assume,  without 
deciding  the  question,  that  Riggs  &  Co.  were 
purchasers  of  the  bonds  pendente  lite,  with 
Knowledge  of  the  existence  of  the  suit,  al- 
though it  appears  that  the  purchase  was  made 
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after  judgment,  for  full  value,  in  good  faith, 
under  the  supposition  that  they  had  the  right 
to  purchase  freed  from  all  liens,  and  that  they 
had  no  notice  that  an  appeal  had  been  taken. 

Considering  them  as  such  purchasers,  were 
thev  bound  by  the  determination  made  in  the 
action  then  pending?  Section  725  of  the 
United  States  Revised  Statutes  provides  that 
"the  said  courts  [referring  to  the  courts  of  the 
United  States]  shall  have  power  to  impose  and 
administer  all  necessary  oaths,  and  to  punish, 
by  fine  or  imprisonment,  at  the  discretion  of 
the  court,  contempts  of  their  authority;  pro- 
vided, that  such  power  to  punish  contempts 
shall  not  be  construed  to  extend  to  any  cases 
except  the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  the  misbehavior  of 
any  of  the  ofl^cers  of  said  courts  in  their  oflA- 
cial  transactions,  and  the  disobedience  or  re- 
sistance by  any  such  officer,  or  by  any  party, 
juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command 
of  the  said  courts." .  Under  this  statute  the 
referee  has  reached  the  conclusion  that  the  su- 
preme court  of  the  District  of  Columbia  had 
no  power  to  punish  the  defendants  for  a  con- 
tempt by  striking  out  their  answer,  and  ad- 
judging that  the  plaintiffs  had  a  lien  upon  the 
bonds. 

In  Ex  parte  Robinson,  86  U.  8. 19  Wall.  513, 
22  L.  ed.  208,  Field,  J.,  in  delivering  the  opin- 
ion  for  the  court,  says:  *'The  power  to  punish 
for  contempts  is  inherent  in  all  courts;  its  ex- 
istence is  essential  to  the  preservation  of  order 
in  judicial  proceedings,  and  to  the  enforce- 
ment of  the  judgments,  orders,  and  writs  of 
the  courts,  and  consequently  to  the  due  ad- 
ministration of  justice.  The  moment  the 
courts  of  the  United  States  were  called  into 
existence,  and  invested  with  jurisdiction  over 
any  subject,  they  became  possessed  of  this 
power.  But  the  power  has  been  limited  and 
defined  by  the  act  of  Congress  of  March  2, 
1881.  The  act  in  terms  applies  to  all  courts; 
whether  it  can  be  held  to  limit  the  authority 
of  the  Supreme  Court,  which  derives  its  exist- 
ence and  powers  from  the  Constitution,  may» 
perhaps,  be  a  matter  of  doubt,  but  that  it  ap- 
plies to  the  circuit  and  district  courts  there  can 
be  no  question.  These  courts  were  created  by 
an  act  of  Congress.  Their  powers  and  duties 
depend  upon  the  act  calling  them  into  exist- 
ence, or  subsequent  acts  extending  or  limiting 
their  jurisdiction.  The  act  of  1881  Js  there- 
fore to  them  the  law  specifying  the  cases  in 
which  summary  punishment  for  contempta 
may  be  inflicted.  It  limits  the  power  of  these 
courts  in  this  respect  to  three  classes  of  cases;. 
.  .  .  the  law  happily  prescribes  the  pun- 
ishment which  the  court  can  impose  for  con- 
tempts. The  17th  section  of  the  judiciary  act 
of  1789  declares  that  the  court  shall  have 
power  to  punish  contempts  of  their  authority 
in  an^  cause  or  hearing  before  them,  by  fine  or 
impnsonment,  at  their  discretion.  The  enact- 
ment is  a  limitation  upon  the  manner  in  which 
the  power  shall  be  exercised,  and  must  be  held 
to  be  a  negation  of  all  other  modes  of  punish- 
ment. The  judgment  of  the  court  disbarring 
the  petitioner,  treated  as  a  punishment  for  a 
contempt,  was  therefore  unauthorized  and 
void."    In  Anderwn  v.  Dunn,  19  U.  a  6* 
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Wheat.  904-227,  6  L.  ed.  242.  248,  Johnson.  J., 
■says:  "It  is  true  thai  the  courts  of  justice  of 
the  United  States  are  vested,  hy  express  statute 
provision,  with  power  to  fine  and  imprison  for 
contempts;  .  .  .  it  is  a  legislative  asser- 
tion of  this  right,  as  incidental  to  a  grant 
-of  judicial  power,  and  can  only  be  considered 
either  as  an  instance  of  abundant  caution,  or  a 
legislative  declaration  that  the  power  of  pun- 
ishing for  contempt  shall  not  extend  beyond 
its  known  and  acknowledged  limits  of  fine  and 
imprisonment."  In  United  States,  D.  dbN.  0. 
/?.  Co.,  V.  Ateheaon,  T.  dh  8.  F.  R,  Go.  16  Fed. 
Rep.  863,  McCrary,  J.,  says:  "The  power  of 
the  court  is  limited  to  the  punishment  of  the 
party  charged  with  contempt,  and,  under  the 
provisions  of  §  725  of  the  Revised  Statutes  of 
the  United  States,  such  punishment  must  be 
b^  fine  or  imprisonment.  That  section  pro- 
vides that  circuit  courts  shall  have  power  'to 
punish  by  fine  or  imprisonment,  at  the  discre- 
tion of  the  court,  contempts  of  their  authority.' 
This  enactment,  says  the  supreme  court,  is  'a 
limitation  upon  the  manner  in  which  the  power 
may  be  exercised,  and  must  be  held  to  be  a 
negation  of  all  other  modes  of  punishment,' " 
— citing  Ex  parte  Bobinson,  86  U.  S.  19  Wall^ 
512,  22  L.  ed.  208.  In  United  States,  Southern 
Exp.  Co.,  V.  Memphis  d  L.  B.  R.  Co,  6  Fed. 
Rep.  287-239.  Hammond,  J.,  says:  * 'Obedience 
to  an  injunction  against  privileged  persons 
and  corporations  was  sometimes  enforced  by 
sequestration,  which  placed  the  property  of  the 
contemnor  in  custody  until  obedience  was 
given.  2  Dan.  Ch.  Pr.  5th  ed.  1685,  1687; 
2  Bishop,  Crim.  L.  6th  ed.  §§  241,  278; 
Spokes  V.  Banhury  Bd.  of  Health,  L.  R.  1  Eq. 
42,  and  cases  cited  by  these  authorities.  Our 
Revised  Statutes,  taken  from  the  act  of  March 
2,  1831,  chap.  99,  and  prior  acts  of  Congress, 
have  prescribed  the  mode  of  punishment,  and 
directed  that  it  shall  be  by  tine  or  imprison- 
-ment,  and  this  operates  as  a  negation  of  all 
other  modes  of  punishment "  See  also  Be 
Gary,  10  Fed.  Rep.  622,  625;  Be  Graves,  29  Fed. 
Rep.  60;  Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447-489,  88  L.  ed.  1047- 
1061,  4  Inters.  Com.  Rep.  545;  Ex  parte  Brad- 
ley, 74  U.  8.  7  Wall.  864.  19  L.  ed.  214.  It 
may  be  that  the  cases  above  referred  to  are  not 
in  strict  accord  with  the  rule  recognized  in 
this  state,  in  which  a  court  of  equity  may  re- 
fuse to  a  party  in  contempt  the  benefit  of  pro- 
ceedings pending  in  it,  when  asked  by  him  as 
a  favor,  until  he  has  purged  himself  of  his 
-eontempt.  Brinkley  v.  Brinkley.  47  N.  Y.  40; 
Walker  v.  Walker,  82  N.  Y.  260;  Gross  v.  Clark, 
87  N.  Y.  272.  But  in  this  state  the  supreme 
court,  on  its  equity  side,  is  invested  by  the 
Constitution  with  all  the  power  and  authority 
that  formerly  existed  in  the  high  court  of 
chancery  in  England,  the  common  law  remain- 
ing in  force  excepting  so  far  as  it  has  been 
changed  by  statute.  The  legislature  in  this 
state,  therefore,  may  not  be  able  to  limit  or 
deprive  the  supreme  court  of  any  of  its  juris- 
diction or  powers. 

Has  the  supreme  court  of  the  District  of 
Columbia  like  jurisdiction  and  powers?  It  was 
-created  by  act  of  Congress,  and  not  by  the 
Constitution.  It  consequently  follows  that 
Congress,  which  gave  it  life  and  invested  it 
^ith  power,  may  restrict  and  limit  its  exercise, 
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and  this  notwithstanding  the  fact  that  it  may 
have  given  it  general  jurisdiction  in  law  and 
equity.  To  Congress  is  given  the  exercise  of 
exclusive  legislation  in  all  cases  whauoever 
over  such  district  as  may,  by  cession  of  partic- 
ular states  and  the  acceptance  of  Congress,  be- 
come theseat  of  govemmentof  theUnited  States. 
U.  8.  Const,  art.  1,  g  8,  fubsec.  17.  It  may 
therefore  create,  empower,  limit,  and  remove. 
In  creating  the  supreme  court  of  the  District  of 
Columbia,  it  was  provided  that  it  **shaU  pos- 
sess the  same  powers  and  exercise  the  same 
jurisdiction  as  is  now  possessed  and  exercised 
by  the  circuit  court  of  the  District  of  Colum- 
bia, and  the  justices  of  the  court  so  to  be  organ- 
ized shall  severally  possess  the  powers  and  ex- 
ercise jurisdiction  now  possessed  and  exercised 
by  the  judfres  of  said  circuit  court."  Act 
March  3,  1863  (12  Stat,  at  L.  762,  chap.  91). 
The  circuit  court  of  the  District  of  Columbia 
and  the  judges  thereof,  prior  thereto,  had  been 
invested  with  "all  the  powers  by  law  vested  in 
the  circuit  courts  and  the  judges  of  the  circuit 
courts  of  the  United  States."  2  Stat,  at  L.  105, 
chap.  15,  §  3.  And  by  the  judiciary  act  of 
February  13,  1801,  it  was  provided  "that  the 
circuit  courts  shall  have,  and  hereby  are  in- 
vested with,  all  the  powers  heretofore  granted 
by  law  to  the  circuit  courts  of  the  United 
States,  unless  where  otherwise  provided  by 
this  act."  2  Stat,  at  L.  92,  chap.  4,  §  10.  By  the 
judiciary  act  passed  September  24, 1789.  it  was 
provided  that  "the  circuit  courts  shall  have 
original  cognizance,  concurrent  with  the  courts 
of  the  several  states,  of  all  suits  of  a  civil  na- 
ture, at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  $500,  and  the  United 
States  are  plaintiffs  or  petitioners,  or  an  alien 
is  a  party,  or  the  suit  is  between  a  citizen  of 
the  state  where  the  suit  is  brought,  and  a  citi- 
zen of  another  state."  1  Stat,  at  L.  78,  chap. 
20,  §  11.  This  provision  was  re-enacted  in  the 
revision  of  1878.  U.  8.  Rev.  Stat.  §  629.  In 
1871  it  was  provided  that  "the  Constitution 
and  all  the  laws  of  the  United  States,  which 
are  not  local Iv  inapplicable,  shall  have  the 
same  force  and  effect  within  the  said  District 
of  Columbia  as  elsewhere  within  the  United 
States."  16  Stat,  at  L.  426,  chap.  62,  §  34; 
D.  C.  Rev.  Stat.  §  93.  By  §  760  of  the  Re- 
vised Statutes  of  the  District  of  Columbia  it 
is  provided  that  "the  supreme  court  shall  pos- 
sess the  same  powers  and  exercise  the  same 
jurisdiction  as  the  circuit  courts  of  the  United 
States."  It  is  thus  apparent  that  the  supreme 
court  of  the  District  of  Columbia  and  the  cir- 
cuit courts  of  the  United  States  are  placed 
upon  the  same  footing  and  invested  with  the 
same  jurisdiction  and  powers,  except  as  to  the 
residence  of  parties.  They  are  each  given 
jurisdiction  of  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity.  Neither  has  common- 
law  jurisdiction  except  that  conferred  by  stat- 
ute, and  consequently  each  is  controlled  by 
subsequent  legislation.  In  1801  the  laws  of 
Maryland  were  continued  in  force  over  that 
portion  of  the  District  of  Columbia  ceded  to 
the  government  by  that  state,  but  this  statute 
only  remained  in  force  in  so  far  as  it  was  not 
inconsistent  with  other  statutes  or  not  modi- 
fied or  repealed.  D.  C.  Rev.  Stat.  §  92;  2  Stat, 
at  L.  104,  chap.  15,  §  1. 
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Does  §  725  of  tbe  Revised  Statutes  apply  to 
the  District  of  Columbia?  Our  attention  has 
been  called  to  no  rule  of  the  supreme  court  of 
the  District  of  Columbia,  or  statute  that  is  in 
conflict  with  its  provisions.  It  is  not  locally 
inapplicable,  and,  under  g  98  of  the  statute 
above  referred  to,  we  see  no  reason  why  it  is 
not  given  the  same  force  and  effect  within  the 
District  that  it  has  elsewhere  within  the 
United  States.  It  may  be  that  other  sections 
of  the  same  chapter  may  not  apply  to  the  Dis- 
trict of  Columbia,  but  it  is  because  they  are 
either  locally  inapplicable  or  there  are  local 
rules  or  statutes  covering  the  same  subiect- 
matter.  See  Ebvey  v.  MoDanald,  100  U..8. 
160,  27  L.  ed.  888,  construing  §  1007  of  the 
Revised  Statutes  of  the  United  States.  We 
consequently  are  of  the  opinion  that  g  726  of 
the  Revised  Statutes  of  the  United  States  is  in 
force  In  the  District  of  Columbia,  and,  as  con- 
strued by  the  United  States  courts,  it  restricts 
the  supreme  court  of  the  District,  in  its  punish- 
ment for  contempt,  to  either  a  fine  or  impris- 
onment. 

Was  the  decree  entered  in  the  action  against 
McDonald  and  White  void,  or  was  it  merely 
▼oidable,  and  are  the  defendants  in  this  action 
bound  thereby?  In  12  Am.  &  Eng.  Enc.  Law, 
at  paffe  147<7,  under  the  head  of  * 'Judgments,"  it 
is  said  that  "it  is  an  axiom  of  the  law  that 
Judgments  entered  without  any  jurisdiction 
are  void,  and  will  be  so  held  in  a  collateral 
proceeding,  and  there  is  a  strong  and  growing 
tendency  in  all  the  courts  to  hold  that  although 
a  court  had  jurisdiction  over  both  the  person 
and  the  subject-matter,  but  did  not  have  juris- 
diction to  enter  the  particular  judgment  entered 
in  the  case,  such  judgment  is  void,  and  may  be 
collaterally  impeach^."  See  note  8  thereunder 
and  note  1  on  page  247.  In  McVeigh  v.*  United 
State*,  78  U.  8.  11  Wall.  269-267.  20  L.  ed. 
80.  81,  a  libel  for  Information  was  filed  in  the 
district  court  for  the  district  of  Virginia  for 
the  forfeiture  of  certain  real  and  personal 
property  of  one  William  McVeigh.  The  li- 
bel alleged  that  he  held  an  ofiice  under  the 
Confederate  government,  and  that  he  had 
taken  the  oath  of  allegiance  to  support  the 
Constitution  of  that  government.  He  ap- 
I)eared  by  counsel,  made  a  claim  to  the  prop, 
erty,  and  filed  an  answer.  The  attorney  for 
the  United  States  moved  that  the  claim,  an- 
swer, and  appearance  be  stricken  from  the 
files,  upon  the  ground  that  he  was  at  the  time 
a  resident  of  the  city  of  Richmond,  within  the 
Confederate  lines,  and  a  rebel.  The  motion 
was  granted,  and  subsequently  his  default 
was  taken,  and  a  decree  rendered  pro  eonfesso 
for  the  condemnation  and  sale  of  his  property. 
The  judgment  was  reversed  in  the  supreme 
court.  Justice  Swayne,  in  delivering  the 
opinion,  says:  '*In  our  judgment,  the  district 
court  committed  a  serious  errror  in  ordering 
the  claim  and  answer  of  the  respondent  to  be 
stricken  from  the  files.  As  we  are  unanimous 
in  this  conclusion,  our  opinion  will  be  con- 
fined to  that  subject.  The  order,  in  effect, 
denied  the  respondent  a  hearing.  It  is  al- 
leged that  he  was  in  the  position  of  an  alien 
enemy,  and  hence  could  have  no  loeits  standi 
in  that  forum.  If  assailed  there,  he  could  de- 
fend there.  The  liability  and  the  riffht  are  in- 
separable.  A  different  result  would  be  a  blot 
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upon  our  jurisprudence  and  civilization.  We- 
cannot  hesitate  or  doubt  on  the  subject.  It 
would  be  contrary  to  the  first  principles  of  the- 
social  compact  and  of  the  right  administration 
of  justice.*^  In  Windsor  v.  McVeigh,  98  U.  S. 
274,  28  L.  ed.  914,  the  same  question  was- 
again  brought  before  the  court  under  an  action 
of  ejectment  to  recover  certain  real  property 
which  had  been  acquired  under  the  decree 
mentioned  in  the  former  case.  Justice  Fields 
in  delivering  the  opinion  of  the  court,  says: 
"The  doctrine  invoked  by  counsel,  that, 
where  a  court  has  once  acquired  jurisdic- 
tion, it  has  a  right  to  decide  every  question 
which  arises  in  the  cause,  and  its  judgment, 
however  erroneous,  cannot  be  collaterally 
assailed,  is  undoubtedly  correct  as  a  general 
proposition,  but,  like  all  general  prop<Mitions» 
IS  subject  to  many  qualifications  in  its  appli- 
cation. All  courts,  even  the  highest,  are 
more  or  less  limited  in  their  jurisdiction* 
They  are  limited  to  particular  classes  of  action,, 
such  as  civil  or  criminal,  or  to  particular  modes- 
of  administering  relief,  such  as  legal  or  equita- 
ble. .  .  .  Though  the  court  may  possesa 
jurisdiction  of  a  cause,  of  the  sublect-matter, 
^nd  of  tbe  parties,  it  is  still  limited  in  its  modes 
of  procedure  and  in  the  extent  and  character 
of  its  judgments.  It  must  act  judicially  in  all 
thincs,  and  cannot  then  transcend  the  power 
conferred  by  the  law.  If,  for  instance,  the  ac- 
tion be  upon  a  money  demand,  the  court,  not* 
withstanding  its  complete  jurisdiction  over  the 
subject  and  parties,  has  no  power  to  pass  Judg- 
ment of  imprisonment  in  the  penitentiary  upon 
tbe  defendant.  If  the  action  be  for  a  libel,  or 
personal  tort,  the  court  cannot  order  in  the 
case  a  specific  performance  of  a  contract  If 
the  action  be  for  the  possession  of  real  prop- 
erty, the  court  is  powerless  to  admit  in  the  case 
the  probate  of  a  will.  Instances  of  this  kind 
show  that  tbe  general  doctrine  stated  by  coun- 
sel is  subject  to  many  qualifications.  The 
judgments  mentioned,  given  in  (he  cases  sup- 
posed, would  not  be  merely  erroneous,  they 
would  be  absolutely  void;  because  the  court  in 
rendering  them  would  transcend  the  limits  of 
its  authority  in  those  cases."  In  E^  parte 
Lange,  86  U.  S.  18  Wall.  168-176.  21  L.  ed. 
872-879,  tbe  prisoner  bad  been  convicted  of 
the  crime  of  stealing  mail  bags.  He  was  sen- 
tenced to  one  year's  imprisonment,  and  to  pay 
a  fine  of  $200,  and  was  on  the  same  day  com- 
mitted to  jail  in  execution  of  his  sentence.  On 
the  following  day  he  paid  the  fine.  The  stat- 
ute authorized  imprisonment  or  fine.  It  did 
not  authorize  both.  On  the  next  day  the  pris- 
oner was  brought  before  .the  court,  and  an  or- 
der was  entered  vacating  the  former  judg- 
ment, and  the  prisoner  was  again  sentenced  to 
one  year's  imprisonment  Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  supreme  court, 
says  in  reference  thereto:  "We  are  of  the 
opinion  that  when  the  prisoner,  as  in  this  esse, 
by  reason  of  a  valid  judgment,  had  fully  suf- 
fered one  of  the  alternative  punishments  to 
which  alone  the  law  subjected  him,  tbe  power 
of  the  court  to  punish  further  was  gone. 
...  It  is  no  answer  to  this  to  say  that  the 
court  had  jurisdiction  of  the  person  of  the 
prisoner,  and  of  the  offense,  unaer  the  statute. 
It  by  no  means  follows  that  these  two  facts 
make  valid,  however  erroneous  it  may  be,  any 
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judgment  the  court  may  render  in  such  case. 
If  a  justice  of  the  peace,  having  jurisdiction  to 
fine  for  a  misdemeanor,  and  with  the  party 
charged  properly  before  him,  should  render  a 
judgment  that  he  be  hung,  it  would  simply  be 
void.  Why  void?  Because  he  had  no  power 
to  render  such  a  judgment.  So,  if  a  court  of 
ffenend  jurisdiction  should,  on  an  indictment 
for  libel,  render  a  judgment  of  death  or  confis- 
cation of  property,  it  would,  for  the  same  rea- 
son, be  voia.  Or  if,  on  an  indictment  for 
treason,  the  court  should  render  a  judgment  of 
attaint  whereby  the  heirs  of  the  criminal  could 
not  inherit  his  property,  which  should,  by  the 
judgment  of  the  court,  be  confiscated  to  the 
state,  it  would  be  void  ^  to  the  attainder,  be- 
cause in  excess  of  the  authority  of  the  court 
and  forbidden  by  the  Constitution."  Ex  parte 
FUk,  118  U.  S.  718-718,  28  L.  ed.  1117-1119; 
Be  Banner,  151  U.  S.  842,  88]  L.  ed.  149;  Be 
MiUs,  185  U.  8. 268-270.  84  L.  ed.  107-110;  Ex 
parte  Terry,  128  U.  8.  289-804.  82  L.  ed.  405- 
408;  Ex  parte  Beed,  100  U.  8. 18-28,  25  L.  ed. 
588,  589;  Be  Frederick,  149  U.  8.  70-76,  87  L. 
ed.  658-656;  Bigekno  v.  Forrest,  76  U.  8.  9 
Wall.  889,  19  L.  ed.  696.  8ee  also  note  enti- 
tled Want  of  Authoritp  under  Jurisdiction  Con- 
ferred, in  MorriU  v.  Morrill,  11  L.  R.  A.  157, 
20  Or.  96. 

We  have  examined,  but  do  not  here  refer  to, 
the  cases  in  which  irregularities  only  appear  in 
the  judgment  entered,  in  which  it  has  been 
held  that  they  arc  voidable  only,  and  cannot  be 
attacked  collaterally.  The  question  presented 
may  be  close  and  upon  the  border,  but  we  are 
inclined  to  the  view  that  as  to  Riggs  &  Co.  the 
Judgment  is  void;  that,  after  the  answer  had 
been  interposed  by  the  defendants,  the  court 
had  no  power  to  order  judgment  without  a 
trial  of  the  issues  presented.  In  the  language 
of  Justice  Field,  above  referred  to,  the  court, 
although  having  jurisdiction  of  the  case  and  of 
the  parties,  *'is  still  limited  in  its  modes  of  pro- 


cedure and  in  the  extent  and  character  of  ita 
judgments."  Assuming  that  the  members  of 
the  firm  of  Riggs  &  Co.  purchased  the  bonds 
with  notice  of  the  pendency  of  the  action,  and 
that  they  took  the  same  subject  to  the  deter* 
mination  therein  to  be  made,  they  had  the  right 
to  have  the  questions  at  issue  determined  upon 
the  merits.  McDonald  and  White  were,  as  to 
them,  assignors  for  value,  and  they  had  no 
power,  by  acts  or  declarations  thereafter  done 
or  made,  to  impeach  the  title  so  transferred  to 
Riggs  &  Co.  McDonald  and  White  could  not, 
by  fraud  or  collusion  with  the  plaintiffs,  im- 
pair their  title,  or,  by  a  confession  of  judg- 
ment, deprive  them  of  their  rii^hts  to  the  bondS. 
Riffgs  &  Co.  were  not  parties  to  that  action^ 
and  it  does  not  appear  that  they  ever  had  no- 
tice of  the  proceeaines  in  contempt.  As  pur- 
chasers ti^n^n  to  lite,  Riggs  &  Co.  took  the  risk 
of  the  litigation  then  pending,  but  in  so  doing 
did  not  assume  the  risk  or  any  punishment 
that  might  be  inflicted  upon  McDonald  & 
White  in  an  independent  proceeding.  Conner 
V.  Beeves,  108  N.  Y.  527-582;  Ferguson  v. 
Craa^ord,  70  N.  Y.  258,  26  Am.  Rep.  589. 

It  is  contended  that  the  decree  striking  out 
the  defendants'  answer  was  not  based  upon  the 
proceedings  in  contempt;  but  the  proceedings, 
orders,  and  decree  do  not  support  this  conten- 
tion. If  the  answer  was  not  striken  out  as  a 
punishment  for  the  contempt  of  which  the  de- 
fendants had  been  convicted,  then  by  what  au- 
thority were  the  defendants  deprivea  of  their 
right  to  a  trial  and  a  determination  of  the 
issues  involved?  Again,  it  is  said  that  g  725 
of  the  Revised  Statutes  has  reference  to  crim- 
inal and  not  civil  contempts;  but  no  such  dis- 
tinction is  found  in  the  statute,  or  is  made  by 
the  authorities  construing  the  same. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

All  concur. 


ARKANSAS  SUPREME  COURT. 


James  H.  PEAY,  Appt., 
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J^WtiouLgeM  for  mentol  ang^iilsh*  independent 
of  and  unaccompanied  by  physical  injury  of  any 
kind,  cannot  t>e  recovered  for  delay  In  delivering 
a  telefirram. 

(January  8, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Greene  County  in 
favor  of  defendant  in  an  action  brought  to  re- 


cover damages  for    defendant's    neglect    to 
promptly  deliver  a  telegram.    Affirmed, 

Statement  hy  Hag^hesy  J. : 

This  action  was  commenced  to  recover  dam- 
ages by  the  appellant  against  the  appellee  for 
a  failure  to  deliver  promptly  the  following  tele- 
gram, sent  to  appellant,  at  Paragould,  Ark., 
to  wit: 

Central  City,  Ky.  6—28—1894. 
To  James  Peay,  City: 

Sallie,  Dot.  Saline  Smith,  and  Jim  Maddox 
killed  in  accident  at  McHenry  today.  Madge 
Smith  seriously  injured. 

[Signed]  Ed.  Batsill. 


Note.— For  cases  on  both  aldeR  of  the  question  as 
to  the  right  to  damages  for  mental  sufTering  on 
account  of  the  default  of  a  telegraph  company,  see 
note  to  Western  D.  Teleg.  Co.  v.  Rogers  (Miss.)  18 
L.  R.  A.  860. 

For  subsequent  cases  in  the  negative,  see  Wilcox 
V.  Richmond  &  D.  R.  Co.  (C.  C.  8.  C.)  17  L.  R.  A.  804; 
Connell  v.  Western  U.  Teleg.  Co.  (Mo.)  20  L.  R.  A. 
89  L.  R.  A. 


172;  Western  II.  Teleg.  Co.  v.  Wood  (C.  C.  Tex.)  21 
L.  R.  A.  706;  International  Ocean  Teleg.  Co.  ▼. 
Saunders  (Fla.)  £1  L.  R.  A.  810:  Francis  v.  Western 
U.  Teleg.  Co.  (Minn.)  25  L.  R.  A.  408;  Morton  v. 
Western  U.  Teleg.  Co.  (Ohio)  82  L.  R.  A.  785. 

For  a  recent  case  in  the  affirmative,  see  Mentzer 
V.  Western  U.  Teleg.  Co.  (Iowa)  28  L.  R.  A.  72. 
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The  complaint  stated  that  the  telegram  was 
received  at  Paragould,  Arkansas,  where  plain- 
tiff resided,  at  9:15  o'clock  p.  m.,  and  that 
it  was  not  delivered  until  8:10  o'clock  the 
next  morning;  that,  if  it  had  been  promptly 
delivered,  the  plaintiff  could  and  would  have 
left  Paragould  on  a  north- bound  train,  on  the 
Cotton  Belt  Railroad,  that  departed  thence  at 
or  about  8:30  a.  m.  of  said  morning,  and  would 
have  reached  McHenry,  Kentucky,  in  time  to 
have  attended  the  funeral  of  the  persons  named 
in  the  telegram,  who  were  killed,  and  to  have 
administered  to  the  wants  of  the  person  named 
therein  who  was  injured,  who,  the  complaint 
alleged,  were  all  of  close  kin  to  the  plaintiff. 
The  complaint  further  alleged  that,  by  reason 
of  the  delay  in  delivering  said  telegram,  he 
could  not  leave  Paragould  on  that  road  till  the 
second  morning  succeeding  the  day  of  the  re- 
ceipt of  the  telegram  by  the  company's  agent 
at  Paragould,  or  arrive  at  McHenry,  Kentucky, 
until  after  the  burial  of  the  relatives  of  his  who 
had  been  killed  in  the  accident  referred  to; 
that,  by  reason  of  such  delay  in  delivering  said 
telegram,  he  was  deprived  of  the  opportunity 
to  attend  the  burial  of  his  dead  relatives,  or  to 
administer  to  the  wants  of  his  relative  who  was 
injured;  that,  by  reason  thereof,  he  suffered 
great  mental   anguish,  disappointment,  and 

§rief,  and  was  damaged  $1,000.  A  general 
emurrer  to  the  complaint  was  sustained,  and 
the  plaintiff  declined  to  amend.  Judgment 
was  rendered  against  him,  and  he  appealed  to 
this  court. 

Messrs.  Luna  ft  Johnson  and  W.  C. 
Rodders,  for  appellant: 

The  following  authorities  hold  that  the  action 
can  be  maintained : 

SoRdle  V.  Western  U,  TeCeg,  Go.  55  Tex.  308, 
40  Am.  Rep.  805;  Gulf,  C.  <Si  8,  F,  R.  Co,  v. 
Levy,  69  Tex.  568,  46  Am.  Rep.  278;  Stuart  v. 

Weht^m  U.  Teleg.  Co.  66  Tex.  580,  59  Am.  Rep. 
6-23;  Gvlf,  C.  <t  8.  F.  R.  Co.  v.  Wilson,  69  Tex. 
739;  Western  U.  Teleg.  Co.  v.  Brman,  71  Tex. 
728,  2  L.  R.  A.  766;   Western  U,  Teleg.  Co,  v. 

Cooper,  71  Tex.  507,  1  L.  R.  A.  728;  Western 

U,  Teleg,  Co,  v.  Broesche,  72  Tex.  654;  WenUrn 

U,  Teleg,  Co.  v.  8impson,  78  Tex.  422;  Western 

U,  Teleg,  Co.  v.  Feegles,  75  Tex.  587;  RoweU  v. 

Western  U,  Teleg.  Go,  75  Tex.  26;  Western  U. 
Teleg.  Co.  v.  Moore,  76  Tex.  66;  Western  U. 
Teleg.  Co,  v.    Kirkpatrick,  76  Tex.   217;  Oulf, 

G,  A  8.  F.  R,  Co.  V.  Richardson,  79  Tex.  649; 

Western  U.  Teleg,  Co,  v.  Rosentreter,  80  Tex. 
407;  Western  U.  TeUg.  Go,  v.  Jones,  81  Tex.  271 ; 

Western  D.   Teleg.  Co.  v.  Lydon,  82  Tex.  364; 

Western  U.  Teleg.  Co.  v.  Nations,  82  Tex.  539; 
Potts  V.  Western  U,  Teleg.  Co.  82  Tex.  545;  West- 
ern U.  Teleg.  Go.y,  Beringer,  84  Tex.  38;  West- 
em  U.  TelM.  Co.  V.  Wisdom,  85  Tex.  261;  West- 
ern   U.    Teleg.    Co.  v.    Carter,  85  Tex.  580; 

Western  U.  TeUg,  Go.  v.  Evans,  1  Tex.  Civ. 
App.  297;  Wadsworih  v.  Western  U.  Teleg.  Co, 
86  Tenn.  696;  Young  v.  Western  U,  Teleg.  Co. 
107  N.  C.  870,  9  L.  R.  A.  669;  Thompson  v. 

Western  U.  Teleg.  Co,  107  N.  C.  448;  Reese  v. 

Western  U.  Teleg.  Co.  123  Ind.  294,  7  L.  R.  A. 
588;  Western  U,  Teleg.  Co.  v.  Cline,  8  Ind. 
App.  864;  Chapman  v.  Western  U.  Teleg,  (Jo. 
90  Ky.  265;  Western  U,  Teleg.  Co.  v.  Henderson, 
89  Ala.  510;  Beasley  v.  Western  U.  Teleg,  Co, 
89  Fed.  Rep.  181;  Menteer  v.  Western  U.  Teleg. 
89  L.  a  A. 


Co.  93  Iowa,  758,  28  L.  R.  A.  72;  Gurtin  v. 
Western  U.  Teleg.  Co,  16  Misc.  847;  8herriU  v. 
Western  U.  Teleg,  Co,  116  I«.  C.  654;  Little 
Rock  &  Ft.  8.  R,  Go.  v.  Dean,  43  Ark.  529,  51 
Am.  Rep.  584;  Western  U.  Te^eg.  Co,  v.  Rohin- 
son,  97  Tenn.  688, 84  L.  R.  A.  481;  Grav,  Com- 
munications  by  Telegraph.  §  65;  4  Lawson, 
Riehts,  Rem.  &  Pr.  §  1970;  2  Thomp.  Neg. 
§  7,  p.  847;  Thompson,  Electricity,  §  879; 
Sedgw.  Damages.  8th  ed.  §  894;  1  Sutherland, 
Damages,  2d  ed.  pp.  2,  156.  157.  298-800;  8 
Sutherland.Damages,  pp.  976-980;  2  Shearm.  & 
Redf.  Neg.  2d  ed.  §  605.  p.  684;  29  Am.  Law 
Rev.  p.  212;  88  Cent.  L.  J.  p.  6;  44  Cent.  L.  J. 
p.  176.  and  authorities  there  cited;  Sandels  & 
Hill's  Die.  §  7832. 

The  following  authorities  define  what  notice 
is  requisite  to  put  the  company  on  inquiry  as 
to  the  importance  of  the  message  and  the  rela- 
tionship of  the  parties^ 

Wetitern  U.  Teleg.  Co,  v.  Garter,  2  Tex.  Civ. 
App.  624;  Western  U.  Teleg.  Co.  v.  Nations,  82 
Tex.  589;  Western  U.  Teleg.  Co.  v.  Moore,  76 
Tex.  66;  Western  U.  Teleg.  Co.  v.  Feegles,  75 
Tex.  587;  Weetern  U.  Teleg.  Go,  v.  Adams,  75 
Tex.  581,  6  L.  R.  A.  844;  Western  U.  Teleg. 
Co  V.  EdsaU,  74  Tex.  829;  Waiisvxyrth  v.  WeH- 
ern  U.  Teleg.  Co.  86  Tenn.  695. 

The  following  authority  holds  that  the  sendee 
or  beneficiary  of  a  telegraphic  message  can 
maintain  an  action: 

Martin  v.  Western  XT.  Teleg.  Go.  1  Tex,  Civ. 
App.  148. 

The  message  in  this  case  was  ample  to  put 
the  companv  on  notice  of  its  urgency,  and  if  it 
desired  further  information  that  might  have 
been  had  by  inquiry;  it  was  its  duty  to  in- 
quire. 

Erie  Teleg.  &  Teleph.  Co,  v.  Grimes,  82  Tex. 
89;  Western  U.  Ttleg.  Go,  v.  Bines,  96  Ga.  688; 
Western  U.  Teleg.  Co.  v.  Garter,  85  Tex.  580; 
Western  U.  Teleg.  Co.  v.  Adams,  75  Tex.  581, 
6  L.  R.  A.  844:  Western  U.  Teleg.  Go.  v. 
Broesche,  72  Tex.  654;  Reese  v.  Western  (f, 
TeUg.  Co.  128  Ind.  294,  7  L.  R.  A.  688;  West- 
ern U.  Teleg,  Co.  v.  Nations.  82  Tex.  689; 
Evans  v. .  Western  U.  Teleg,  Co.  (Iowa)  71  N. 
W.219. 

Messrs.  Rose,  Heminfcway,  ft  Rose  and 
Georg^e  H.  Fearons,  for  appellee: 

In  actions  for  damages,  the  recovery  must  be 
limited  to  such  matters  of  loss  as  might  reason- 
ably have  been  anticipated  as  a  natural  and 
probable  consequence  of  the  wrong  complained 
of. 

8  Sutherland,  Damages,  p.  216;  Morrell  v. 
Pacific  Exp.  Co.  54  Ark.  22;  Western  U.  Tel^. 
Go.  V.  8hort.  5H  Ark.  484,  9  L.  R.  A.  744; 
Thompson,  Electricity,  §  886;  Daughiery  v. 
Amencan  U.  Teleg.  Co.  76  Ala.  168. 

The  plaintiff  does  not  show  any  damage  for 
which  he  can  recover  in  this  case. 

There  is  not  the  slightest  intimation  In  the 
telegram  that  the  persons  referred  to  were  re- 
lated to  the  plaintiff. 

Even  in  Texas  t^^e  complaint  is  fatally  de- 
fective. 

Western  U.  Teleg.  Go.  v.  Brown,  71  Tex.  728, 
2  L.  R.  A.  766;  Western  U.  Teleg,  Co.  v.  Kirk- 
Patrick,  76  Tex.  217;  Reese  v.  Western  XT,  Teleg. 
Go.  128  Ind.  294,  7  L.  R.  A.  588. 

Even  if  defendant  was  negligent  in  not  de- 
livering the  message  more  promptly,  it  was 
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plaintiff's  duty  to  make  reasonable  exertions  to 
e&ye  himself  from  loss. 

Warren  v.  Stoddart.  105  U.  8.  224.  26  L.  ed. 
1117;  Marsh  v.  McPherwn,  106  U.  8.  709,  26 
L.  ed.  1189;  Cunningham  Iron  Co.  y.  Wcmren 
Mfg.  Co.  80  Fed.  Rep.  878;  Daughter^  v. 
American  U.  Teleg.  Co.  75  Ala.  168;  2  GreeDl. 
Ev.  §  267,  note  8;  Walworth  v.  Pool,  9  Ark. 
9M;  Miller  v.  Mariner's  Church,  7  Me.  51. 

This  is  not  a  case  of  failure  to  deliver  the 
message,  or  of  delivering  it  in  a  changed  form, 
which  are  technical  breaches  of  contract  for 
which  nominal  damages  are  recoverable. 

It  is  not  a  case  where  the  law  allows  nom- 
inal damages  for  the  breach  of  a  contract 

8  8utherland,  Damages,  p.  295. 

Mental  anguish  of  itself  has  never  been 
treated  as  an  independent  ground  of  damages 
so  as  to  enable  a  person  to  maintain  an  actu)n 
for  that  injury  alone,  neither  has  insult  nor 
contumely. 

Wood's  Mayne,  Damages,  p.  75;  Cooley, 
Torts,  270,  271;  Z  Sutherland,  Damages, 
pp.  715,  716,  and  note;  Rerce,  Railroads, 
p.  302;  Pollock,  Torts,  enlarged  Am.  ed. 
pp.  54-56;  2  Greenl.  Ev.  §  267. 

Mental  pain  or  anxiety  the  law  cannot  value, 
fmd  does  not  pretend  to  redress,  when  the  un- 
lawful act  complained  of  causes  that  alone. 

Lynch  v.  Knight,  9  H.  L.  Cas.  598;  Allsop  v. 
AUiop,  5  Hurlst.  &  N.  534;  Flemmington  v. 
Smithers,  2  Car.  &  P.  292;  Eobbs  v.  London  4b 
B.  W.  R.  Co.  L.  R.  10 Q.  B.  Ill;  Victorian R. 
Oomrs.  V.  Coultas,  L.  R.  18  App.  Cas.  222 

The  decisions  of  the  Amencan  courts  upon 
the  question,  generally,  are  to  the  name  effect. 

Kennon  v.  Oilmer,  181  U.  8.  22,  83  L.  ed. 
110;  Wilcox  V.  Richmond  <&  D.  R.  Co.  8  U.  8. 
App.  118,  52  Fed.  Rep.  264,  3  C,  C.  A.  73, 17  L. 
R.  A.  804;  Indiancmolis  dt  St.  L.  R.  Co.  v. 
Stablee,  62111.  320;  ffaUe  v.  Texas  d  P.  R.  Co. 
28  U.  8.  App.  80,  60  Fed,  Rep.  551,9  C.  C.  A. 
184, 28  L.  R.  A.  77;  Paine  y.  Chicago,  R.  I.  dt  P. 
R.  O?.  45 Iowa,  569;  Salinay.  Trosper,  27 Kan. 
544;  Black  v.  CarroUton  R.  Co.  10  La.  Ann. 
88.  63  Am.  Dec.  586;  Wyman  v.  Leavitt,  71 
Me.  227;  Covington  Street  R.  Co.  v.  Packer,  9 
Bush,  459,  15  Am.  Rep.  725;  Canning  v.  Wil- 
liamstoum,  1  Cush.  451.  White  v.  Dresser,  185 
Mass.  150,  46  Am.  Rep.  454;  Meagher  v.  Dris- 
coU,  99  Mass.  281,  96  Am.  Dec.  759;  Hawes  v.* 
Knowles,  114  Mass.  518, 19  Am.  Rep.  883;  De- 
troit Daily  Post  Co.  v.  McArihur,  16  Mich. 
447;  Wdch  v.  Ware.  82  Mich,  84;  ainton  v. 
Lanning,  61  Minh.  355;  Johnson  v.  Wells,  F.  dt 
Co.  6  Nev.  224,  3  Am.  Rep.  245;  Triggs  v.  St. 
Louis,  K.  C.dbN.R  Co.  74  Mo.  147,  41  Am. 
Rep.  805;  Leiiman  v.  Brooklyn  City  R.  Co.  47 
Hun,  855;  TerwiUiger  v.  Wands,  17  N.  Y.  54, 
72  Am.  Dec.  420;  JEhoing  v.  Pittslmrgh,  C.  C. 
db  St.  L  R.  Co.  147  Pa,  140,  14  L.  a  A.  66; 
Be^cee  v.  Danville,  53  Vt.  190;  Stutz  v.  Chicago 
4k  N.  W.  R.  Co.  73  Wis.  147;  Qvlf,  C.  db  8.  F. 
R.  Co.  V.  Levy,  59  Tex.  668,  46  Am.  Rep.  278; 
Mitchell  V.  Rochester  R.  Co.  151  N.  Y.  107.  34 
X.  R  A.  781;  Joch  v.  Dankwardt,  85  111.  881. 

The  "ground  of  recovery  must  be  something 
beside  an  injury  to  the  feelings  and  affec- 
tions." 

Little  Rock  db  Ft.  S.  R.  O.  v.  Barker,^ 
Ark.  850,  34  Am.  Rep.  44;  St.  Louis,  L  M.  db 
S.  R.  Co.  V.  Freeman,  36  Ark.  41;  Davis  v. 
St.  Louis,  L  M.  dt  8.  R.  Co.  53  Ark.  117,  7  L. 
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R.  A.  288;   Simumn   y.    Orayson,  54  Ark. 
404. 

Man  had  suffered  all  kinds  of  mental  injury 
at  the  hands  of  his  neighbors  for  centuries, — 
his  hopes  had  been  disappointed,  his  pride  had 
been  humbled,  his  anger  had  been  aroused,  he 
had  been  frightened,  ^eved,  and  subjected  to 
every  conceivable  form  of  mental  discomfort, 
—but  such  wrongs  alone  had  never  been  made 
the  subject  of  compensation  In  damages  until 
1881,  when  So  ReUe  v.  Western  Union  Tdeg. 
Co.  55  Tex.  808,  was  determined  by  the  com- 
mission of  appeids  in  Texas. 

After  the  decision  in  that  case,  the  principle 
was  invoked  in  many  other  cases  in  the  courts 
of  Texas,  with  varying  results. 

Gulf,  C.  db  S.  F.  R.  Co.  V.  Levy,  59  Tex.  568, 
46  Am.  Rep.  278;  Western  U.  Teleg.  Co.  v.  Brown,  ^ 
71  Tex.  728,  2  L.  R.  A.  766;  Western  U.  Tdeg. 
Co.  V.  Kirkpatrick,  76  Tex.    217;    Rowell  v. 
Western  U.  Teleg.  Co.  75  Tex.  26. 

The  Texas  rule  has  found  no  support  in  the 
Federal  courts,  except  in  a  charge  delivered  by 
Judge  Maxey  to  a  jury  in  the  circuit  court  for 
the  western  district  ot  Texas  in  1889. 

Beadey  v.  Western  U.  TeU(f.  Co.  89  Fed.  Rep. 
181. 

But  it  has  been  approved,  partially  or 
wholly,  by  the  highest  courts  of  six  states  as 
follows: 

Wadstoorth  v.  Western  U.  Teleg.  Co.  86  Tenn. 
695;  Reese  v.  Western  U.  Teleg.  Co.  128  Ind. 
294.  7  L.  R.  A.  58^;  Western  JI.  Teleg.  Co.  v. 
Henderson,  89  Ala.  510;  Chapman  v.  Western 
U.  Teleg.  Co.  90  Ky.  265;  Young  v.  Western  IT. 
Teleg.  Co.  107  N.  C.  870.  9  L.  R  A.  669;  Ment- 
2er  V.  Western  U.  Teleg.  Co.  98  Iowa,  752,  28  L. 
R.  A.  72. 

The  Texas  rule  has  been  considered  and  re- 
pudiated in  the  Federal  courts  as  follows: 

Western  U.  Teleg.  Co.  v.  Wood,  18  U.  8.  App. 
817,  57  Fed.  Rep.  471,  6  C.  C.  A.  482,  21  L.  R. 
A. 706;  Chase  v.  Weetem  U.  Teleg.  a>.44Fed.  Rep. 
554,  10  L.  R.  A.  464;  Crawson  v.  Western  U. 
Teleg.  Co.  47  Fed.  Rep.  544;  Tyler  y.  Western 
U.  Teleg.  Co.  54  Fed.  Rep.  684;  Kester  v.  West- 
ern U.  Teleg.  Co.  55  Fed.  Rep.  608;  Oahan  v. 
WeetemV.Teleg.Co.  59  Fed.  Rep.  488;  Wilcox 
V.  Ric/imond  dk  D.  R.  Co.  8  U.  8.  App.  118, 52 
Fed.  Rep.  264,  8  0.  C.  A.  73,  17  L.  R.  A.  804; 
Oilmer  Y.  Kennon,  131  U.  8.  22,  38  L.  ed.  110. 

It  has  been  repudiated  entirely  by  the  deci- 
sions of  the  highest  state  courts  as  follows: 

West  V.  Western  U.  Teleg.  Co.  89  Ean.  98; 
Russell  V.  Western  IT.  Teleg.  Co.  8  Dak.  315;  West- 
ern U.  Teleg.  Co.  v.  Rogers,  68  Miss.  748;  Inter- 
natumdl  Ocean  Teleg.  Co.  v.  Saunders,  82  Fla. 
484, 21 L.  R.  A.  810;  Chapman  v.  Western  U. 
Teleg.  Co.  88  Ga.  763,  17  L.  R.  A.  480;  Butner 
V.  WestemU.  Teleg.  Co.  2  Okla.  284;  ConneUy. 
Western  IT.  Teleg.  Co.  116  Mo.  34,  20  L.  R.  A. 
172;  Francis  v.  Western  U.  Teleg.  Co.  58  Minn. 
252,  25  L.  R.  A.  406;  Summerfldd  v.  Western 
U.  Teleg.  Co.  87  Wis.  1;  Curtin  v.  Western  U. 
Teleg.  Co.  18  App.  Div.  253. 

The  mature  and  better  considered,  judg- 
ments of  the  courts  are  against  the  rule. 

Haines*  J.,  delivered  the  opinion  of  the 
court: 

Pretermitting  discussion  of  other  questions 
in  the  case,  we  proceed  to  consider  the  main 
and  most  important  question  involved.    In 
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jCODsiderin^  this  question,  the  labor  of  the  court 
has  been  minimized  in  the  investigation  of  cases 
by  the  full  and  excellent  briefs  of  counsel  on 
both  sides  of  the  question.  The  question  we 
propose  to  consider  is  whether  or  not  injury 
to  the  feelings, — anguish  and  pain  of  mind, — 
unattended  by  physical  injury,  occasioned  by 
the  breach  of  duty  on  the  part  of  the  telegraph 
company,  in  failing  to  deliver  the  telegram 
promptly,  can  be  regarded  as  an  element  of 
damages,  under  the  law.  Are  damages  recov- 
erable at  law  for  mental  anguish,  caused  by 
the  negligent  omission  of  duty  upon  the  part, 
of  the  tele^aph  company,  when  such  mental 
anguish  is  independent  of  and  unaccompanied 
by  physical  injury  of  any  kind?  Upon  this 
question  the  decisions  of  the  courts  of  last  re* 

^  sort  are  not  harmonious. 

While  there  is  considerable  conflict  in  the 
adjudged  cases  upon  this  question,  we  are  of 
the  opinion  that  the  better  considered  cases 
are  i^inst  the  right  of  recovery  for  mental 
pain  and  anguish,  unaccompanied  by  physical 
mjury.  The  best  cases  we  have  read  which 
so  hold  are  CTiapman  v.  Western  U.  Teleg.  Co. 
.88  Ga.  763.  17  LrR.  A.  430;  Western  U.  Telea, 
Co,  V.  Bogers,  68  Miss.  748,  13  L.  R.  A.  859; 
Francis  v.  Western  U.  Teleg.  Co.  68  Minn.  252, 
25  L.  R  A.  406;  GonneUy.  Western  U.  Teleg. 
Co.  116  Mo.  84,  20  L.  R.  A.  172.  See  also 
,  West  V.  Western  U.  Teleg.  Co.  39  Kan.  93;  Rus- 
.seU  V.  Western  U.  Teleg.  Co.  3  Dak.  315;  But- 
ner  v.  Western  U.  Teleg.  Co.  2  Okla.  234;  Sum- 
merfleld  v.  Western  U.  Teleg.  Co.  87  Wis.  1; 
.Curtin  y.  Western  U.  Teleg.  Co.  13  App.  Div. 
•253.  The  first  case  in  this  country  of  which 
we  have  any  knowledge  that  held  dam^^es  re- 
coverable for  mental  anguish,  independent  of 
•physical  injury,  is  the  case  of  So  Belle y.  West- 
ern U.  Teleg.  Co.  55  Tex.  308,  40  Am.  Rep. 
.805,  decided  in  1881.  Judge  Lumpkin,  in  his 
able  discussion  of  this  question  in  Chapman 
V.  Western  U.  Teleg.  Co.,  says  that  the 
court  in  the  So  Belle  Case  "adopts  as  law  a  bare 
suggestion  made  by  the  text- writers  Shearman 
and  Kedfield,  in  their  work  on  Negligence,  vol. 
2,  §  756.  The  cases  referred  to  in  the  opinion 
were  actions  for  physical  injuries,  of  which 
the  mental  agony  forms  an  inseparable  compo- 
nent." The  decision  in  4;he  ao  Belle  Case  is 
followed  in  Texas  in  quite  a  number  of  other 
cases,  and  the  doctrine  seems  to  have  involved 
that  court  in  some  inconsistencies  commented 
upon  in  Western  U.  Teleg.  Co.  v.  Bogers,  68 
Miss.  748,  18  L.  R  A.  859.  This  doctrine, 
which  seems  to  have  had  its  origin,  in  this 
county,  in  Texas,  has  been  followed  in  Beas- 
leu  V.  Western  U.  Teleg.  Co.  89  Fed.  Rep.  181; 
Cha/pman  v.  Western  U.  Teleg.  Co.  90  Ky.  265; 
Young  y.  Western  U.  leleg.  Co.  107  N.  C.  870, 
9  L.  R.  A.  669;  Wadsworth  v.  Western  U.  Tdeg. 
Co.  86  Tenn.  695;  Western  U.  Teleg.  Co.  v. 
Henderson,  89  Ala.  510;  Beese  v.  Western  U. 
Teleg.  Co.  123  Ind.  294, 7  L.  R.  A.  583;  Thomp- 
son, Electricity,  g§  378  et  seq. ;  and  in  Iowa, 
in  Mentsner  v.  Western  U.  Teleg.  Co.,  93  Iowa. 
752,  28  L.  R.  A.  72.  In  case  of  Wadsworth  v. 
Western  U.  Tdeg.  Co.  86  Tenn.  695,  Judge 
Caldwell  delivered  the  opinion  of  the  court, 
and  maintained  his  position  with  much  ability; 
but  we  are  of  the  opinion  that  the  very  able 
dissenting  opinion  in  that  case  by  Judge  Les- 
ter announces  the  correct  dootiine.  Wead- 
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here  to  the  doctrine  announced  in  the  cases 
which  held  that  for  mental  pain  and  anguish 
alone,  unaccompanied  by  physical  injury,, 
damages  are  not  recoverable  at  law.  We 
could  not  hope  to  add  anything  in  support  of 
this  view  to  the  able,  full,  and  elaborate  dis- 
cussion of  this  question  in  the  cases  we  have 
referred  to. 

It  is  not  to  be  controverted  that  in  cases  of 
torts  that  produce  physical  injury,  attended 
with  mental  suffering,  the  mental  suffering  i» 
an  element  of  damages,  recoverable  in  an  ac- 
tion at  law,  because  they  are  so  intimately  con- 
nected as  to  make  separation  impracticable. 
So,  also,  damages  may  be  recovered  for  torts 
that  are  wilful  and  calculated  to  injure  the 
feelings,  but  only  in  aggravation  of  damages, 
on  account  of  the  wanton  and  wilful  character 
of  the  wrong  done;  but  no  action  lies  for  in- 
jury to  the  feelings  merely,  or  for  mental 
anguish  alone.  It  will  be  borne  in  mind  thai 
the  damages  claimed  in  this  case  are  alleged  ta 
have  been  caused  by  a  breach  of  contract.  In 
a  majority  of  instances  the  breach  of  a  contract 
merely  causes  disappointment,  annoyance,  and 
more  or  less  mental  trouble  or  distress.  But 
it  would  be  an  unwarranted  stretch  of  the  law, 
in  our  opinion,  to  hold  that,  for  mental  an- 
guish caused  by  violation  of  a  contract  merely,, 
damages  could  be  recovered  in  an  action  at  law. 
We  do  not  think  that  damages  for  mental  paii> 
and  suffering  alone  can  be  measured  by  any 
practical  or  just  rule. 

It  is  asked,  What  difference  can  there  be  be- 
tween allowing  damages  for  mental  pain  and 
anguish  unattended  with  physical  wrong  and 
allowing  damages  for  pain  and  anguish  result- 
ing from  physical  injury  ?  There  is  the  differ- 
ence with  us  that  dama^  for  mental  pain  and 
anguish  caused  by  physical  injury  have  alwaya 
been  allowed  by  law,  while  damages  for  men- 
tal pain  and  anguish  unattended  with  physical' 
injury  have  been  allowed  by  law  only  ^nce 
the  decision  of  the  8o  Belle  Case,  in  1881,  whea 
the  decision  of  the  Texas  court  departed  from 
the  doctrine  of  the  common  law,  which  we 
think  sound,  and  announced  a  new  doctrine,, 
unsupported  by  authority,  as  we  believe,  of 
any  wellconsidered  case  before  it.  While  we 
do  not  want  to  be  understood  ^  clinging  to 
ideas  and  doctrines  that  are  ancient,  because- 
they  are  ancient  merely,  if  they  are  contrary 
to  reason  and  right,  yet  we  have  great  respect 
for  the  conservatism  of  the  law,  and  will  not 
depart  from  its  long  and  well  settled  doctrines, 
supported  by  eminent  authority,  and  founded 
in  reason  and  justice.  Even  if  the  difference 
in  principle  between  allowing  damages  for 
mental  pain  and  anguish,  the  result  of  physi- 
cal injury,  and  disallowing  damages  for  such 
pain  and  anguish  unaccompanied  by  physical 
injury,  be  such  as  not  to  be  defined, — merely 
chimerical, — this  is  no  reason  why  we  should 
say  that  damages  for  mental  anguish,  inde- 
pendent of  physical  injury,  should  be  allowed. 
No  statute  allows  them  in  such  case.  The 
common  law  does  not  allow  them,  and,  in 
our  opinion,  the  weight  of  adjudication  ia 
against  the  right  of  recovery  in  such  casea 
In  determining  a  principle  in  the  law  which 
in  its  application,  at  least,  seems  to  be  new 
and  but  recently  thought  of,  it  is  highly  im- 
portant to  consider  precedents,  and  is  fegiti- 
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mate,  in  our  view,  to  look  to  coDsequences 
tbat  will  follow  as  certainly  as  night  follows 
the  day  from  the  recognition  of  a  doctrine  tbat 
will  affect  most  seriously  the  welfare  of  the 
people.    The  intolerable  and  interminable  liti- 

Sation  such  a  doctrine  would  foster  is  beyond 
26  reach  of  an  ordinary  imagination. 
The  decisions  of  the  state  courts  repudiating 
this  doctrine  find  support  in  the  decisions  of 
the  courts  in  England.  In  Lynch  y.  Knight,  9 
H.  L.  Cas.  598,  the  court  savs:  "Mental  pain 
or  anxiety  the  law  cannot  value,  and  does  not 
pretend  to  redress,  when  the  unlawful  act 
complained  of  causes  tbat  alone."  In  AUsop 
V.  AlUop,  5  HurlsL  &  N.  684,  Pollock,  C.  B., 
said:  '*We  ought  to  be  careful  not  to  introduce 
a  new  element  of  damage,  recollecting  to  what 
a  large  class  of  actions  it  would  apply,  and 
what  a  dangerous  use  might  be  made  of  it" 
In  Victorian  B.  Comrs,  v.  Coultas,  L.  R.  18 
App.  Cas.  22.  the  court  holds  that  an  action 
cannot  be  maintained  for  mental  shock  unac- 
companied by  physical  injury.  This  seems  to 
be  the  settled  doctrine  of  the  courts  in  Eng- 
land. In  the  case  of  Little  Bock  d  Ft,  8,  B. 
Co,  V.  Barker,  88  Ark.  860,  34  Am.  Rep.  44, 
Judge  English,  in  delivering  the  opinion,  said: 
"There  must  be  a  loss  to  the  claimant  that  is 
capable  of  being  measured  by  a  pecuniary 
standard.  .  .  .  and  mere  injury  to  feelinirs 
cannot  be  considered."  Pages  869  and  880.  He 
said  this  is  the  rule  in  England,  under  Lord 
Campbell's  act,  and  in  this  country,  under  sim- 
ilar statutes.  However,  the  precise  question  at 
bar  has  not  been  decided  in  this  court  before 
this.  The  Federal  courts  have  also  repudiated 
the  doctrine  tbat  an  action  can  be  maintained 
for  mental  pain  and  anguish  not  accompanied 
with  physical  injury.  Western  U,  TeUg,  Co. 
V.  Wood,  13  U.  S.  App.  817,  57  Fed.  Rep.  471, 
6  C.  C.  A.  482,  21  L.  R.  A.  706:  C/iaee  v. 
Weeiem  U.  Teleg.  Co.  44  Fed.  Rep.  564.  10  L. 
R  A.  464;  Craweon  v.  Western  U.  Teleg.  Co. 
47  Fed.  Rep.  644;  TyUr  v.  Western  U.  Teleg. 
Co.  64  Fed.  Rep.  684;  Kester  v.  Western  U. 
Tdeg.  Co.  66  Fed.  Rep.  608;  Oahan  v.  Western 
U.  Teleg.  Co.  69  Fed.  Rep.  488;  Cobb  v. 
Telegraph  Co.  (Kan.;  not  yet  published). 
Only  one  Federal  court  in  Texas  has  fol- 
lowed the  Texas  cases,  as  far  as  we  know. 
In  Wood's  Mayne  on  Damages,  at  page  76,  it 
is  said:  "Mental  aneuish  of  itself  has  never 
been  treated  as  an  independent  ground  of  dam- 
ages, so  as  to  enable  a  person  to  maintain  an 
action  for  that  injury  alone;  neither  has  insult 
nor  contumely.  Pierce  on  Railroads  says 
(p.  802):  "Mental  is  not  readily  distinguished 
from  physical  suffering.  Pain  of  mind,  when 
connected  with  bodily  injury,  is  the  subject  of 
damages;  but  it  must  be  so  connected  in  order 
to  be  included  in  the  estimate,  unless  the  in- 
jury is  accompanied  by  circumstances  of  mal- 
ice, insult,or  inhumanity.  See  Pollock,  Torts, 
enlarsed  Am.  ed.  pp.  54-66,  and  note  by  editor, 
p.  66;  2  Greenl.  Ev.  267;  Field,  Damages, 
§§  26,  78;  26  Am.  &  Eng.  Enc.  Law,  p.  862. 
Several  of  the  recent  text-writers  have  approved 
the  doctrine  of  the  Texas  courts,  notably 
Thompson  on  Electricity  and  Sedgwick  on 
Damages.  To^  support  the  opinion  in  the  8o 
Belle  Case,  $  766  of  Shearman  &  Redfleld  on 
Negligence  is  quoted  in  the  opinion,  which  is 
as  follows:  "In  case  of  delay  or  total  failure  of 
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delivery  of  messages  relating  to  matters  not 
connected  with  business,  such  as  personal  or 
domestic  matters,  we  do  not  think  that  the  com- 
pany in  fault  ought  to  escape  with  mere  nomi- 
nal damages."  This  may  be  true,  but.  if  so,  it 
presents  a  question  for  the  action  of  the  legisla- 
ture. The  courts  do  not  make  law,  but  deter- 
miDe  what  it  is,  not  what  it  ought  to  be.  At 
furthest,  this  is  their  legitimate  province  only.. 
After  the  fullest  argument  by  the  learned  coun- 
sel in  this  cause,  and  the  best  consideration  we 
have  been  able  to  give  the  question,  we  are  all 
agreed  that  no  recovery  can  be  had  at  law  for 
damages  for  mental  suffering  alleged  to  have 
been  endured  in  this  case,  no  physical  injury 
having  been  alleged. 

The  judgment  of  the  Circuit  Court  isaJjUnned. 


ST.      LOUIS.      IRON     MOUNTAIN,      & 
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1.  If  a  proTiaion  in  a  contract  for  the 
employment  of  railroad  en^rineenm  by 

wbioh  the  employer  andertakes  to  reinstate  any 
engineer  discharged  fromservloe  whenever,  upon 
bl8  com  plaint,  specified  persons  shall  on  investi- 
liratlon  decide  tiiat  the  discharge  was  anjust,  is 
void  as  against  public  policy,  such  provision  does 
not  render  invalid  a  further  provision  in  the  con- 
tract that  the  engineers  shall  not  be  discharged 
without  just  cause. 

2.  Want  of  mutoalityin  the  contract 
will  permit  the  dtscharye  at  any  time 
of  a  railroad  en^^eer  employed  under  a 
contract  by  which  the  employer  agrees  to  pay 
him  according  to  specified  rates  for  his  services, 
not  to  discharge  him  without  just  cause,  to  pro- 
mote him  according  to  specified  grades  of  serv- 
ice, and  when  discharges  of  engineers  are  made 
to  discharge  in  the  order  of  juniority  in  service, 
where  there  is  no  agreement  on  his  part  to  serve 
for  any  spedfled  time. 

(Bunn^  Ch.  J.,  dissents.) 
(Novembers,  1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  breach  of  an  employment 
contract    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dodce  ft  Johnson,  for  appellant: 

The  contract  Is  void  because  it  binds  the  de- 
fendant railway  company,  and  prevents  it  from 
performing  those  duties  to  the  public  which 
are  enjoined  by  law  and  public  necessity. 

West  Virginia  Transp.  Co.  v.  Ohio  Biver 
Pipe  Line  Co.  22  W.  Va.  eOO,  46  Am.  Rep.  527; 
HoUy,  Henderson, ^Uwm^h.  1^^\BoIIy.  Bag- 
net,  4  Ohio,  400,  22  Am.  Dec.  759;  WeUd  v. 
Lancaster,  56  Me.  455. 

Railway  companies,  as  common  carriers  of 


Nora.— As  to  discharge  from  employment  under 
a  contract  for  permanent  employment,  see  noU  to 
Oamlg  V.  Carr  (Ma8B.)86  L.  R.  A.  612. 
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paaseDgers,  are  bound  to  the  utmost  diligence 
which  human  skill  and  foresight  can  dfect; 
and  if  injury  occurs  by  reason  of  the  slightest 
omission,  in  regard  to  the  highest  perfection  of 
all  the  appliances  of  transportation,  in  the 
mode  of  management  at  the  time  the  Injury 
occurs,  whether  caused  by  defective  appli- 
ances, or  incompetent  or  careless  servants,  the 
carrier  is  liable. 

Qet/rge  v.  St.  Louis,  L  Jf.  4b  8.  R,  Co.  84 
Ark.  618;  UtiU  Bock  dk  Ft,  8.  R,  Go,  v.  Miles, 
40  Ark.  298.  48  Am.  Rep.  10;  Missouri  P.  R, 
Go.  V.  NeviU,  60  Ark.  881,  28  L.  R.  A  80.    • 

When  a  contract  seeks  to  bind  the  maker  to 
do  something  opposed  to  the  public  policy  of 
the  state  or  nation,  or  conflicts  with  the  wants, 
interests,  or  prevailing  sentiment  of  the  people, 
or^our  obligations  to  the  world,  or  is  repugnant 
to  the  morals  of  the  times,  it  is  void,  however 
solemnly  the  same  may  be  made. 

Greenhood,  Public  Policy,  Rule  2;  Bishop, 
NonCont.  L.  p.  1074. 

If  the  tendency  of  contracts  is  towards  a  cor- 
rupt or  illegal  result,  they  will  be  unhesitat- 
ingly declared  void. 

SestoTY,  Wathen,  60  LI.  188;  Woodstock  Iron 
Co,  V.  Richmond  A  D.  Extension  Co.  129  U.  8. 
668,  82  L.  ed.  827;  Fuller  v.  Dame,  18  Pick. 
472;  Oseanyan  v.  Winchester  Repealing  Arms 
Co,  108  U.  a  261-267,  278,  26  L.  ed.  589-542. 
644;  Providence  Tool  Co.  v.  NorrU,  69  U.  8.  2 
Wall.  45,  17  L.  ed.  868;  Hamilton  v.  Hamilton, 
89  HI.  851;  Thomas  v.  Caulkett,  57  Mich.  894, 
68  Am.  Rep.  869;  Cooley,  Torts,  p.  687;  John- 
son V.  Richmond  &  D.  A  Co,  86  Va.  975;  Chi- 
cago, M.  A  St.  P,  R,  Co,  V.  Wabash,  8t.  L,  d 
P,  R,  Co.  27  U.  S.  App.  1,  61  Fed.  Rep.  998, 
4  Inters.  Com.  Rep.  578,  9  C.  C.  A.  664;  Pope 
Mfg,  Co,  V.  OormuUy,  144  U.  8.  288,  86  L.  ed. 
418;  Home  Ins.  Co.  v.  Morse,  87  U.  8.  20  Wall. 
451,  22  L.  ed.  868;  Grand  Trunk  R.  Co.  v. 
Stevens,  95  U.  8.  660,  24  L.  ed.  586;  Liverpool 
df  O,  W.  Steam  Co.  v.  Phenix  Ins.  Co,  ("!%<? 
Montana"),  129  U.  8.  440,  441,  82  L.  ed.  792; 
Thomas  v.  West  Jersetf  R  Co.  101  U.  8.  71,  25 
L.  ed.  950;  Central  Transp,  Co,  v.  Pullman's 
PalaceCar  Co.  189  U.  8.  51,  85  L.  ed.  65. 

In  making  its  contracts  with  its  servants  a 
railway  company  does  not  act  strictly  in  its  ca- 
pacity as  common  carrier,  and  yet  it  cannot 
screen  itself  from  liability  for  injuries  inflicted 
upon  such  servants  through  its  own  negligence. 
8uch  contracts  have  been  repeatedly  held  to  be 
contrary  to  public  policy  and  void. 

Kansas  P.  R.  Co,  v.  Peavey,  29  Ean.  169,  44 
Am.  Rep.  630;  LittU  Rock  di  Ft.  8.  R.  Co.  v. 
Eubanks,  48  Ark.  460;  Lake  Sfiore  db  M,  8.  R. 
Co,fY.  Spangler,  44  Ohio  St.  476. 

Every  contract  is  declared  void  which  con- 
travenes any  legal  principle  or  enactment. 

Aubert  v.  Maze,  2  Bos.  &  P.  874;  Cannan  v. 
Bryce,  8  Bam.  &  Aid.  188;  Greenough  v. 
Batch,  7  Me.  461;  White  v.  Buss,  8  Cusb. 
448. 

In  our  jurisprudence  a  contract  may  be  il- 
legal and  void  because  it  is  contrary  to  a  con- 
stitution or  statute,  or  inconsistent  with  sound 
policy  and  good  morals. 

Burke  v.  Child,  88  U.  8.  21  Wall.  448,  22  L. 
ed.  624;  Thomas  v.  West  Jersey  R.  Go.  101  U. 
8.  77,  25  L.  ed.  950;  Ontral  Transp.  Co,  v. 
Pullman's  Palace  Car  Co,  189  U.  8.  24,  85  L. 
ed.  55;  Chicago  dk  K  W.  R,  Co.  v.  People,  56 
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m.  865,  8  Am.  Rep.  690;  Pueblo  A  A.  VaUey 
R.  Co.  V.  Taylor,  6  Colo.  1.  45  Am.  Rep.  512; 
PaciJU  R  Co.  V.  Seely,  45  Mo.  212,  100  Am. 
Dec.  869;  State  v.  Hartford  db  N.  H.  R.  Co.  29 
Conn.  588;  Wiggins  Ferry  Co,  v.  Chieago  4b  A, 
R.  Co.  128  Mo.  224;  Hartford  F,  Ins.  Go.  v. 
Chicago,  M,  A  St,  P,  R.  Ci>.  86U.  8.  App.  153, 
70  Fed.  Rep.  201,  80  L.  R  A.  108.  17  C.  C.  A. 
66;  Liverpool  db  0.  W,  Steam  Co.  v.  Phenix  Ins. 
Co.  rThe  Montana"),  129  U.  8.  440,  441.  82  L. 
ed.  791,  792. 

Railway  companies  are  bound  in  selecting 
engineers  and  servants  to  the  exercise  of  dilE 
gence  and  care  that  they  employ  and  retain  in 
their  service,  In  their  different  departments, 
only  such  persons  as  are  safe,  capable,  and 
trustworthy. 

Rorer,  Railroads,  p.  888;  Beale  v.  Railway, 
1  DiU.  568;  Ateheson  v.  MaUon,  48  N.  Y.  149, 
8  Am.  Rep.  678;  White  v.  Middlesex  R.  Co,  185 
Mass.  219. 

There  is  no  mutuality  and  no  privity  of  con- 
tract existing  between  plaintiff  and  defendant. 

Hamlin  v.  Wheelock,  42  Hun,  682;  Pom. 
Contr.  §  165;  Lees  v.  Whitcomb,  2  Moore  &  P. 
86, 5  Ring.  84;  Sykes  v.  Dixon,  9  Ad.  <&  El.  698; 
BaUs  V.  Cort,  8  Dowl.  &  R.  676;  Jam£s  v.  WO- 
Hams,  5  Barn.  &  Ad.  1109;  Young  v.  Tim- 
mine,  1  Cromp.  &  J.  840;  Hulse  v.  Hulse,  17  C. 
B.  725,  25  L.  J.  C.  P.  N.  8.  177;  Addison, 
Contr.  §  18. 

Messrs.  Rose*  Hemingway,  ft  Rose 
for  appellees. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

On  or  about  the  18th  day  of  May,  1894,  W. 
J.  Mathews  instituted  this  action  against  the 
8t.  Louis,  Iron  Mountain,  &  8outhem  Railway 
Company.  The  complaint  filed  in  the  action 
is  as  follows: 

"  The  plaintiff  is  by  profession  a  locomotive 
engineer,  and  has  been  such  for  many  years, 
and  for  over  four  years  past  he  has  been  in 
the  employment  of  the  8t.  Louis,  Iron  Moun- 
tain, &  8outhem  Railway  Co.  as  such  loco- 
motive engineer,  working  under  a  contract,  a 
copy  of  which  is  herewith  filed,  and  made  part 
hereof.  By  article  1  of  said  contract  it  is 
provided:  '  No  engineer  shall  be  discharged  or 
suspended  without  just  and  sufficient  cause, 
and,  in  case  an  engineer  believes  his  discharge 
or  suspension  to  have  been  unjust,  he  shul 
make  a  written  statement  of  the  facts  in  the 
premises,  and  submit  it  to  his  master  me- 
chanic, and  at  the  same  time  designate  any 
other  engineer  who  may  be  in  the  employ  of 
the  company  at  the  time;  on  the  same  divi- 
sion; and  the  master  mechanic,  together  with 
the  engineer  last  referred  to,  shall,  in  con- 
junction with  the  superintendent,  investigate 
the  case  in  question,  without  unnecessary  de- 
1^,  and  give  prompt  decision,  and,  in  case  the 
aforesaid  discharge  or  suspension  is  decided  to 
have  been  unjust,  he  shall  be  reinstated,  and 
paid  half  time  for  all  the  time  he  has  lost  on 
such  account.' 

"By  rules  18, 14.  16,  and  17 of  said  contract 
it  is  provided  that  engineers  shall  be  emploved 
and  discharged  in  the  order  of*  their  senionty, 
the  oldest  engineer  in  service  being  entitled  to 
be  first  employed,  and  the  younrat  engineer 
in  the  service  being  subject  to  be  first  die- 
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charged  in  case  the  company  should  reduce  its 
force. 

"The  plaintiff  was  one  of  the  oldest  engi- 
neers in  the  service  of  the  company,  and,  there 
being  no  possibility  of  the  requirements  of 
the  service  being  diminished  to  such  an  extent 
as  ever  to  necessitate  his  discharge  under  the 
contract,  his  employment  was  for  life,  or  dur- 
ing good  behavior. 

"The  plaintiff  was  earning  under  that  con- 
tract from  $185  to  $185  per  month,  and  would 
have  continued  to  earn  that  sum  during  the 
remainder  of  his  natural  life,  but  on  the  2d 
day  of  January,  1894,  in  violation  of  said  con- 
tract, and  without  cause,  the  plaintiff  was,  by 
the  defendant,  discharged  from  its  service. 

"  Plaintiff  has  pursued  the  steps  required  by 
said  article  1  for  reinstatement,  but  the  master 
mechanic  of  the  defendant,  acting  under  its 
orders,  and  without  cause,  refuses  to  reinstate 
him  in  the  service. 

"The  plaintiff  therefore  prays  judgment 
for  the  sum  of  $10,000." 

Rules  18,  14,  16,  and  17,  referred  to  in  the 
complaint,  are  as  follows: 

*'(18)  When,  from  temporary  slackness  of 
business,  an  engineer  in  road  service  is  thrown 
out  of  employment,  he  will  be  reduced  from 
passenger  to  freight  service,  from  freight  to 
pusher  service,  and  from  pusher  to  switch- 
engine  service,  according  to  his  seniority  on 
the  division.  If  it  is  necessary  to  lay  off  an 
engineer,  the  youngest  engineer  in  switch- 
engine  service  will  be  taken  off.  This  not  to 
apply  to  switch  engineers  who  are  not  eligible  to 
road  or  pusher  service  by  reason  of  not  having 
fired  on  the  road,  or  havmg  waived  their  rights 
to  same. 

"  (14)  During  slackness  of  business,  employ- 
ment for  surplus  engineers  will  be  found,  if 
possible,  on  other  parts  of  the  system  where 
needed,  in  preference  to  hiring  new  men,  or 
promoting  men  already  in  service,  with  the 
understanding  that  whoever  accepts  such  tem- 
porary transfer  will  be  required  to  remain  un- 
til business  on  his  own  territory  Justifies  his 
recall  by  his  own  master  mechanic.  No  man 
to  be  promoted,  or  engineer  hired,  during  ab- 
sence of  such  transferred  engineer,  and  while 
subject  to  recall  to  his  own  division,  unless  to 
meet  an  emergency  or  pressing  demand  of 
business;  in  which  case  such  newly  hired  or 
promoted  engineer  shall  hold  no  rights  over 
the  absent  engineer.  Men  so  transferred  will 
hold  seniority  rights  on  their  own  territory  for 
a  period  of  six  months  only,  unless  Uie  master 
mechanic  of  the  territory  to  which  they  are 
transferred  finds  it  necessary  for  despatch  of 
business  to  retain  them  for  a  longer  period. 
Further,  they  have  a  preference,  In  accord- 
ance with  seniority,  to  any  engine  becoming 
vacant  on  their  own  territory  over  extra  men 
still  remaining  on  said  territory.  If,  after  ac- 
cepting such  transfer,  they  return  to  their  own 
territory,  before  they  are  recalled  by  their  own 
master  mechanic,  they  shall  be  considered 
new  men  on  said  territory.  " 

"  (16)  Promotions  of  engineers  will  be  made 
according  to  seniority  irom  switch-engine 
service  to  pusher-engine  service,  if  any,  on  the 
division,  and  from  pusher  service  to  road  serv- 
ice. 

"(17)  When  a  passenger  engine  becomes 
89  L.  B.  A. 


vacant,  the  oldest  freight  engineer  on  the  divi- 
sion where  the  vacancy  occurs  is  entitled  to 
the  same.  When  a  freight  ene;ine  becomes  va- 
cant, the  oldest  freight  engineer  in  regular 
service  on  the  division  where  the  vacancy  oc- 
curs is  entitled  to  the  same.  -When  anv  run 
becomes  vacant,  and  the  engineer  entitled  to 
said  run  refuses  same,  he  loses  his  right  to 
this  run  only,  but  will  retain  his  rights,  ac- 
cording to  seniority,  to  next  vacancy  watmay 
occur.  When  a  passenger  run  extends  over 
two  or  more  freight  divisions,  each  division 
is  entitled  to  representation  pro  rata  upon 
said  run,  each  freight  division  selecting  a  rep- 
resentative in  turn,  as  may  be  agreed  upon  by 
the  divisions  interested.  In  the  absence  of 
regular  passenger  engineer,  when  the  extra 
passenger  engineer  is  not  available,  the  oldest 
freight  engineer  on  the  division  shall  be  as- 
signed to  this  service.  Any  freight  engine 
becoming  vacant  for  a  period  of  fifteen  days  or 
more  shall  be  given  the  oldest  extra  freight 
engineer.  No  engineer  shall  be  allowed  to 
run  on  territory  other  than  that  to  which  he  is 
assigned,  except  in  case  engineers  assigned  to 
such  territory  are  not  available.  This  shall 
not  apply  to  systems  officers,  specials." 

These  rules,  among  others,  were  signed  only 
by  Frank  Reardon,  Superintendent  of  Loco- 
motive and  Car  Department,"  and  "Geo.  C. 
Smith,  Assistant  General  Manager." 

The  defendant  answering,  admitted  that 
the  plaintiff  was  a  locomotive  engineer,  and 
was  in  its  employ  as  such  on  ^e  2d  day  of 
January,  1894,  and  that  it  had  entered  into  an 
agreement  with  the  engineers  in  its  employ- 
ment, which  became  effective  on  the  1st  of 
January,  1892,  and  was  in  force  on  Janu- 
ary 1, 1894,  and  that  article  1  Of  the  agreement 
is  set  out  in  the  complaint;  but  denied  all  the 
other  allegations  of  the  complaint,  and  aver- 
red that  it  discharged  him  from  its  service  on 
the  2d  of  January,  1894,  for  gross  negligence, 
and  stated  in  what  it  consisted. 

The  issues  in  the  case  were  tried  by  a  Jury. 
In  the  trial  it  was  shown  that  the  plainti£c  was 
employed  bv  the  defendant  as  a  locomotive 
engineer.  It  was  admitted  in  the  answer  that 
the  following  article  was  a  part  of  the  con- 
tract: 

"Article  1.  No  engineer  shall  be  discharged 
or  suspended  without  Just  and  sufficient  cause, 
and,  in  case  an  engineer  believes  his  dis- 
charge or  suspension  to  have  been  unjust,  he 
shall  make  a  written  statement  of  the  facts  in 
the  premises,  and  submit  it  to  his  master  me- 
chanic, and  at  the  same  time  designate  any 
other  engineer  who  may  be  in  the  employ  of 
the  company  at  the  time  on  the  same  division; 
and  the  master  mechanic,  together  with  the 
engineer  last  referred  to,  shall,  in  conjunction 
with  the  superintendent,  investigate  the  case 
in  question  without  i\pnecessary  delay,  and 
give  a  prompt  decision;  and,  in  case  the  afore- 
said discharge  or  suspension  is  decided  to  have 
been  unjust,  he  shall  be  reinstated,  and  paid 
half  time  for  all  the  time  lost  on  such  ac- 
count." 

On  the  2d  of  January,  1894,  while  he  was 
in  the  employment  of  the  defendant,  he  was 
in  control  of  one  of  its  locomotives  pulling  a 
freight  train  going  north.  When  near  Uig- 
ginson  station,  50  miles  north  of  Little  Rock, 
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the  boiler  exploded.  The  company  discharged 
him,  and  he  demanded  an  investigation  under 
article  1  of  his  agreement.  He  designated  M. 
W.  Cadle  as  the  person  who  should  make  the 
investigation  in  conjunction  with  the  master 
mechanic  o(  the  defendant.  Cadle  and  the 
plaintiff  appeared  before  the  master  mechanic 
and  demanded  the  investigation,  which  was 
granted.  They  made  a  joint  examination  of 
the  boiler,  and  together  discussed  the  cause  of 
the  explosion.  The  master  mechanic  reached 
the  conclusion  that  the  cause  was  the  failure 
of  the  engineer  to  keep  the  boiler  supplied 
with  a  sufficient  quantii^  of  water,  and  so  re- 
ported to  the  proper  officer.  Cadle  made  no 
announcement  or  his  conclusion, — perhaps 
disagreed  with  the  other  arbitrator.  No  ap- 
peal to  the  superintendent  was  made,  and  no 
other  investigation  was  demanded. 

The  names  appended  to  the  rules  before 
referred  to  were  those  of  Frank  Reardon, 
the  superintendent  of  the  locomotive  and  car 
department  of  the  Missouri  Pacific  Railroad 
Company,  and  of  George  C.  Smith,  the  gen- 
eral manager  of  the  same  company.  The 
rules  were  agreed  upon  by  the  Brotherhood  of 
Locomotive  Engineers  and  the  company,  and 
were  accepted  by  them  as  modifications  of  the 
agreement  entered  into  by  them,  of  which 
article  1  of  plaintiff's  contract  was  a  part. 
There  is  no  direct  evidence  that  these  rules 
were  made  a  part  of  the  contract  of  plaintiff 
and  defendant  adduced,  except  that  the  plain- 
tiff was  a  member  of  the  Brotherhood  of  Lo- 
comotive Engineers,  and  the  admission  of  the 
defendant  that  article  1  was  a  part  of  their 
contract. 

Evidence  was  adduced  in  the  trial  on  the 
part  of  the  plaintiff  to  show  that  he  was  dis- 
charged without  sufficient  cause,  and  on  the 
part  of  the  defendant  that  the  explosion  of  the 
boiler  was  occasioned  by  the  negligence  of 
the  plaintiff  in  permitting  the  water  to  get  too 
low,  and  for  that  reason  he  was  discharged. 

The  court,  over  the  objection  of  the  defend- 
ant, instructed  the  jury  at  the  request  of  the 
plaintiff,  as  follows: 

"1.  If  you  find  that  the  plaintiff  was  dis- 
charged from  the  service  of  the  defendant 
because  of  the  blowing  down  of  the  crown 
sheet  of  the  engine  of  which  he  was  in  charge, 
and  that  said  crown  sheet  was  not  blown 
down  in  consequence  of  his  misconduct,  then 
you  will  find  for  the  plaintiff,  and  will  assess 
his  damages  at  the  sum  which  he  might  rea- 
sonably be  expected  to  h^ve  earned  under  his 
contract  with  the  defendant  down  to  the  time 
of  this  trial,  deducting  such  sums  as  he,  by 
reasonable  diligence,  might  have  earned  in 
similar  business;  but  the  burden  of  proof  is 
on  the  defendant  to  show  that  the  plaintiff 
might  have  obtained  other  similar  employ- 
ment." 

At  the  request  of  the  defendant  the  court  in- 
structed the  jury  as  follows: 

*'  The  court  charges  the  jury  that,  if  they 
find  from  the  evidence  that  plaintiff  was 
careless  in  the  handling  of  his  engine,  and  that 
such  carelessness  contributed  to  cause  the  said 
engine  to  blow  down  its  crown  sheet,  then  the 
discharge  of  said  plaintiff  by  defendant  rail- 
way company  was  not  a  violation  of  the  con- 
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tract  sued  on,  and  your  verdict  must  be  for 
defendant." 

Except  upon  the  credibility  of  witnesses, 
and  the  preponderance  of  evidence,  and  the 
burden  of  proof,  no  other  Instructions  were 
given.  The  jury  returned  a  verdict  for  $500 
in  favor  of  the  plaintiff,  and  the  court  ren- 
dered judgment  accordingly,  and  the  defend- 
ant appealed. 

Appellant  contends  that  the  contract  sued 
on  is  void,  because  it  is  contrary  to  public 
policy.  The  reason  given  for  this  contention 
is  that  it  takes  from  it  the  right  to  discharge 
its  employees  without  the  approval  of  a  board 
of  arbitration,  and  thereby  deprives  the  rail- 
road company  of  the  power  to  discharge  those 
duties  imposed  upon  it  by  law  which  can  be 
fully  exercised  only  when  it  is  allowed  to  dis- 
charge incompetent,  careless,  or  inefficient 
servants,  whenever,  in  its  opinion,  it  may  be 
necessary  to  do  so.  It  is  true  that  appellant 
undertook  to  reinstate  any  engineer  who  shall 
be  discharged  from  its  service,  whenever, 
upon  his  complaint,  its  master  mechanic  and 
superintendent,  and  an  engineer  selected  by 
him,  shall,  upon  investigation,  decide  that  the 
discharge  was  or  is  unjust.  But  if  we  assume 
that  this  stipulation  is  void  because  it  is  con- 
trary to  public  policy,  it  may  be  eliminated 
without  affecting  the  remainder  of  the  con- 
tract; for  it  is  separate  and  distinct  f  rom,and  in- 
dependent of,  the  other  promises  of  the  railroad 
company, which  are  legal,  and  the  whole  con- 
tract founded  upon  one  lawful  consideration, 
—the  services  of  appellee.  If.  therefore,  it  be 
illegal,  it  is  void,  and  the  remainder  of  the 
contract  is  valid;  the  rule  in  such  cases  being 
that,  "where  the  consideration  is  tainted  by 
no  illegality,  but  some  of  the  promises .  .  . 
are  illegal,  the  illegality  of  those  which  are 
bad  does  not  communicate  itself  to  or  con- 
taminate those  which  are  good,  except  where, 
in  consequence  of  some  peculiarity  in  the  con- 
tract, its  parts  are  inseparable,  or  dependent 
upon  one  another."  Western  U.  TeUg.  Go,  v. 
Burlington  d  8,  W,  R,  Co,  SMcCrary,  130.  11 
Fed.  Rep.  1;  State,  Laikey^  v.  Perrytburg  Bd, 
of  Edu.  35  Ohio  St.  519;  Erie  R.  Co,  v.  Union 
Locomotiw  A  Exp,  Co.  35  N.  J.  L.  245;  Cor- 
coran V.  Lehigh  <S>  F.  Coal  Co.  138  111.  890; 
Feltz  V.  Eiehele,  62  Mo.  171;  Dean  v.  Emerson, 
102  Mass.  480;  Clark,  Contr.  p.  474. 

But  appellee  is  not  seeking  to  enforce  the 
article  as  to  arbitration.  He  has  abandoned 
that,  and  now  asks  for  compensation  for  the 
damages  occasioned  hj  his  discharge.  As- 
suming that  he  can  waive  the  arbitration,  is 
he  entitled  to  recover?  That  depends  upon 
the  terms  |of  his  contract.  This  brings  us  at 
once  to  inquire  what  the  stipulations  of  the 
contract  were.  As  said  by  Mr.  Justice  Strong 
in  Coffin  v.  Landis,  46  Pa.  481:  **It  matters 
not  what,  in  our  opinion,  would  have  been  a 
reasonable  arrangement,  nor  what  it  may  be 
supposed  the  parties  anticipated,  nor  whether 
the  plaintiff's  early  discharge  was  a  hardship 
to  him.  The  true  question  is.  What  was  the 
contract?  To  what  did  the  parties  bind  each 
other?  We  are  not  at  liberty  to  make  con- 
tracts for  them,  or  to  add  any  stipulations 
which  they  have  not  seen  fit  to  incorporate. 
We  cannot  give   to  a  mere  expectation  the 
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«anctioD,   or  the   binding  force  of  a  cove- 
nant." 

Appellee,  for  a  stipulated  consideration, 
agreed  to  serve  appellant  in  the  capacity  of 
an  engineer.  There  was  no  contract  as  to  the 
time  he  should  continue  to  serve.  Appellant 
agreed  to  pay  him  according  to  certain  rates 
for  his  services,  not  to  discharge  him  without 
Just  cause,  to  promote  him  according  to  cer- 
tain grades  of  service,  and,  when  it  saw  fit  to 
reduce  the  number  of  its  engineers,  to  dis- 
charge them  in  the  order  of  their  juniority  in 
service,  first  discharging  the  youngest,  and  then 
the  next,  and  so  continuing  until  the  number 
should  be  sufQciently  reduced.  There  mie:ht 
have  been  in  these  promises  an  implied  under- 
taking on  the  part  of  appellant  to  retain  appel- 
lee in  its  service  so  long  as  he  should  serve  it 
acceptably  as  an  engineer,  unless  he  should  be 
sooner  discharged  in  the  manner  indicated. 
But  we  fail  to  discover  any  evidence  of  an 
agreement  on  the  part  of  appellee  to  serve 
any  specified  time.  Hence  there  was  no 
contract  that  he  would  serve,  and  that  the 
appellant  would  employ  him,  for  any  stated 
time,— the  agreement  of  both  being  necessary 
to  fix  the  time  of  service.— and,  consequently, 
no  violation  of  a  contract  by  the  discharge  of 
appellee  before  the  expiration  of  any  particu- 
lar time. 

Quotations  from  the  opinions  of  courts  in  a 
few  cases  will  add  force  to  and  explain  what 
we  have  said.  In  Harper  v.  Eassard,  113 
Mass.  188,  Chief  Justice  Gray,  speaking  for 
the  court,  said:  '*The  written  agreement  in 
which  the  parties  have  expressed  the  con- 
tract between  them,  and  by  the  construction 
of  which  this  case  must  ble  determined,  con- 
sists of ,  1,  a  recital  that  the  defendants  intend 
to  carry  on  the  business  of  making  oil  and 
water  colors,  and  wish  to  secure  the  services 
of  the  plaintiff  in  the  making  of  said  colors; 
2,  an  agreement  of  the  plaintiff  with  the  de- 
fendants that  he  will,  during  the  term,  not  ex- 
ceeding three  years  from  the  date  of  this  agree- 
ment, render  and  give  his  exclusive  time, 
service,  skill,  and  energy  to  them  in  the  manu- 
facture of  oil  and  water  colors,  and  also  in- 
struct and  teach  them  during  the  said  term 
the  art  of  manufacturing  or  making  colors  in 
all  its  details,  so  far  as  it  is  in  his  power  to 
do  so;  8,  in  consideration  of  the  above,  an 
agreement  of  the  defendants  *duringsaid  term' 
to  pay  to  the  plaintiff  'thirty  dollars  per  week 
as  compensation  for  his  services  so  rendered ;' 
4,  an  agreement  of  the  plaintiff  that  he  will 
not,  'during  the  continuance  of  this  agreement, 
be  connected  with  any  other  persons  in  the 
manufacture  of  colors.  .  .  .  There  is  no 
express  agreement  of  the  defendants  to  em- 
ploy the  plaintiff  for  three  years,  and  no  stip- 
ulation from  which,  in  our  Judgment,  such 
an  agreement  can  be  implied.  The  agree- 
ment appears  to  have  been  framed  and  adapted 
to  secure  to  the  defendants  the  right  to  the 
exclusive  services  of  the  plaintiff  for  such 
time,  not  extending  beyond  three  years  from 
its  date,  as  he  should  perform  such  services, 
.  .  .  paying  him  the  stipulated  compensation 
weeklv,  so  long  only  as  he  should  be  em- 
ployed by  and  faithfully  serve  them;  but  not 
to  oblige  them  to  continue  the  business,  or  to 
employ  him  therein,  except  at  their  own  elec- 
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tion,  or  to  pay  him  any  compensation  after 
reasonable  notice  that  they  should  no  longer 
require  his  services." 

In  East  Line  <&  R.  Biter  B.  Co,  v.  8coU,  72  Tex. 
70,  the  agreement  alleged  was  "that  the  said 
company  thereafter,  when  this  plaintiff  should 
ask  for  and  accept  service  and  emplovment 
bjr  the  said  company  in  the  runnine  and  0];>er- 
ating  its  Said  railroad,  in  the  employment  of 
locomotive  engineer,  that  this  beins  and  still 
is  the  trade,  occupation,  and  profession  of 
your  petitioner,  would  employ  petitioner  for 
whatever  length  of  time  your  petitioner  might 
desire  to  retain  such  employment,  and  at 
the  reasonable  and  customary  pay  and  wages 
of  such  employee  on  railroads,  which  then 
was  and  still  is  from  $100  to  |l(K)per  month," 
etc.  The  court  in  speaking  of  this  contract, 
said:  "We  must  take  the  contract  as  alleged 
in  the  petition  to  be  the  contract  on  which  ap- 
pellee must  recover,  if  at  all;  and,  looking  to 
that,  there  can  be  no  doubt  that  whether  ap- 
pellee should  serve  the  appellant,  and  the  term 
of  such  service,  depended  upon  his  own  will. 
It  is  very  generally,  if  not  uniformly,  held, 
when  the  term  of  service  is  left  to  the  discre- 
tion of  either  partv,  or  the  term  left  indefinite, 
or  determinable  oy  either  party,  that  either 
may  put  an  end  to  it  at  will  and  so  without 
cause.  Harper  v.  Hasmrd,  113  Mass.  187; 
Coffin  V.  Landu,  46  Pa.  431;  Wood,  Mast  & 
8.  183,  136,  and  citations.  When  such  a  state 
of  agreement  exists  it  is  no  breach  of  con* 
tract  to  refuse  to  receive  further  services;  and 
the  refusal  to  accept  any  at  all,  it  would  seem, 
at  most  would  entitle  the  engaged  servant 
only  to  nominal  damages.  If  the  pleadings 
of  appellee  be  accepted  as  true,  there  can  be 
no  doubt  that  there  was  an  agreement  that 
appellant  would  give  employment  to  appellee; 
but,  as  the  period  for  which  this  should  be 
done  was  dependent  on  the  will  of  appellee, 
to  be  exercised  in  the  future,  there  was  no 
contract  binding  appellant  to  employ  appel- 
lee for  any  fixed  period.  The  minds  of  the 
parties  had  not  met  as  to  a  material  element 
of  the  contract  to  which  the  agreement  looked 
— the  period  of  service." 

In  BoOes  v.  Sachs,  37  Minn.  315,  the  parties 
executed  an  agreement  in  writing  "whereby, 
for  the  expressed  consideration  of  the  agree- 
ment of  the  plaintiff  to  conduct  the  business 
of  the  defendants,  selling  such  goods  at  Min- 
neapolis as  provided  in  that  instrument,  the 
defendants  agreed,  for  so  long  a  time  as  the 
plaintiff  might  elect,  to  employ  the  plaintiff  in 
that  business;  agreeing  also  that  the  plaintiff 
should  have  absolute  and  sole  control  of  the 
business,and  that  the  defendants  would  not  em* 
ploy  any  other  fl^nt  or  sell  their  goods  to  any 
other  person.  The  defendants  further  agreed 
by  this  instrument  to  pay  to  plaintiff  $2,000 
out  of  the  first  mon^s  collected  from  the  ac- 
counts of  the  firm  of  Bolles&  Co.,  .  .  .  and  as 
compensation  for  such  employment,  to  pay  to 
the  plaintiff  one  half  of  all  the.  profits  to  be 
derived  from  the  business  conducted  by  the 
latter,"  who  agreed  to  conduct  and  manage  It 
to  the  best  of  his  ability.  No  period  was 
specified  for  the  continuance  of  the  service  of 
the  plaintiff.  He  was  discharged.  He  then 
brought  an  action,  and  recovered  about  $1,100 
on  account  of  an  alleged  breach  of  the  con- 
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tract  The  court  said:  '*The  period  of  serv- 
ice or  agency  was  left  expressly  and  entirely 
to  plaintiff's  election;  and  in  view  of  this 
it  is  most  reasonable  to  construe  the  plain- 
tifl*s  engagement  to  manage  the  business  to 
the  best  of  his  ability,  etc.,  not  as  qualifying 
his  right  of  election,  but  as  meaning  that  dur- 
ing such  time  as  he  may  elect  to  carry  on  the 
business  he  will  do  so  to' the  best  of  his  ability. 
There  was  not,  then,  any  obligation  on  the 
part  of  the  plaintiff  to  enter  upon  the  employ- 
ment; and,  unless  the  agreement  of  the  de- 
fendants to  employ  him  is  supported  by  some 
other  consideration,  it  would  not  be  obliga- 
tory upon  them,  but  might  be  revoked  before 
the  other  party  had  acteid  upon  it.  .  .  . 
But  here  we  come  to  a  difficulty  which  must 
avoid  the  verdict,  involving,  as  it  does,  a  re- 
ceiving of  some  $1,100  for  the  breach  of  this 
apeement.  The  damages  so  assessed  con- 
sisted of  the  supposed  loss  of  the  profits  of 
the  business  for  a  little  more  than  a  year  in- 
tervening between  the  time  of  the  plaintiff's 
discharge  and  the  time  of  the  trial.  The  dif- 
ficulty to  which  we  refer  is  the  want  of  cer- 
tainty in  the  contract  respecting  the  period  of 
service.  The  contract  was,  j)erhaps,  effectual 
to  give  to  the  plaintiff  the  option  to  himself 
fll  the  duration  of  it;  but  unless  he  exercised 
that  election,  and  actually  determined  the 
period  so  as  to  make  certain  that  which,  by 
the  terms  of  the  contract,  was  uncertain,  he 
could  recover  only  for  the  period  of  his  actual 
service.  He  could  not  recover,  as  damages  for 
the  breach  of  the  contract,  the  profits  or  re- 
muneration which  the  business  might  have 
yielded  during  any  period  beyond  the  time 
when  the  contract  was  broken  and  the  em- 
plovment  terminated." 

For  the  reasons  given,  we  conclude  that 
there  was  no  breach  of  the  contract,  in  the 
case  before  us,  by  the  discharge  of  the  appel- 
lee before  the  expiration  of  any  particular 
period  of  time,  and  that  he  was  not  entitled  to 
recover  any  sum  except  compensation  for 
actual  service.  As  the  instruction  given  by  the 
circuit  court  at  the  request  of  appellee  is 
in  conflict  with  this  conclusion,  the  judgment 
against  appellant  must  be  reversed,  and  it  is  so 
ordered,  and  the  cause  is  remanded  for  a  new 
trial 

Hugfhes,  Woodf  and  Riddiek,  JJ.,  con- 
cur. 

Bunn,  Ch.  J.,  dissenting  (Filed  Novem- 
ber 27,  1897): 

The  judgment  in  this  case  is  reversed 
mainly,  if  not  (altoj^ether,  on  the  ground  of  a 
want  of  mutuality  m  the  contract  or  agree- 
ment sued  on,  in  this:  that  the  said  contract, 
while  it  in  effect  binds  the  appellant  company 
to  give  the  appellee  permanent  or  life  employ- 
ment, with  certain  exceptions,  it  does  not  com- 
pel the  appellee  to  continue  in  its  service  for 
any  particular  period,  or  to  continue  at  all.  In 
support  of  this  theory  the  majority  of  the  court 
cites,  and  mainly  relies  upon  the  rule  of  the 
common  law  as  stated  in  East  Line  <&  R.  River 
jB.  Oo,  y, Scott,  72  Tex.  70,  and  Bolles  v.  Sachs,  87 
Minn.  815, — the  first  a  railroad  case,  and  the 
other  a  trader's  employment  case«— and  some 
cases  therein  cited.  In  EaH  Line  d  R,  River  R. 
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Co,  V.  Scott,  an  engineer  (whether  while  in  the 
employ  of  the  defendant  company  or  not  he 
received  the  injury  is  not  stated)  sued  the  com- 
pany for  personal  injuries,  laying  his  damagea 
at  a  certain  amount;  and  before  the  termina- 
tion of  the  suit  it  was  compromised  by  the  de- 
fendant paying  |>]aintiff  the  sum  of  $4,600, 
and,  as  the  plaintiff  claims  in  addition  to  this, 
the  defendant,  as  part  of  the  consideration  of 
the  compromise,  was  to  furnish  plaintiff  em- 
ployment in  his  line  for  such  time  as  he  might 
desire;  and  when  the  plaintiff  demanded  to  be 
employed  under  this  agreement,  defendant  re- 
fused to  employ  him,  and  the  plaintiff  sued 
for  such  refusal,  laying  damages  in  the  sum 
of  $20,000.  There  was  judgment  for  plain- 
tiff in  the  sum  of  $2,400,  and  defendant  ap- 
pealed to  the  supreme  court  of  Texas,  where 
the  same  was  reversed  mainly  on  the  ground 
that  the  contract  sued  on  was  too  indefinite^ 
and  wanting  in  mutuality,  the  plaintiff  hav- 
ing the  election  and  choice  for  fixinff  the 
period  for  his  services  to  continue,  and  failed 
to  exercise  that  choice;  thus  leaving  the  courta 
without  definite  basis  upon  which  to  found  a 
judgment,  as  in  that  case,  for  damages  for  re- 
fusal to  employ  as  a^eed,  which  case  de- 
manded the  same  definiteness  andcleamesaof 
proof  as  if  the  prayer  had  been  for  specific 
performance  of  the  contract;  and  a  lengthy 
discussion  is  indulged  as  to  the  doctrine  of 
mutuality  in  contracts  in  general.  The  case 
of  Bolles  V.  Sachs  went  off  on  pretty  much 
the  same  course  of  reasoning  as  the  case  of 
Bast  Line  <&  R,  River  R,  Co.  v.  Scott,  and  waa 
somewhat  the  stronger,  because  the  nature  of 
the  employment  was  necessarily  less  perma- 
nent than  the  other,  in  the  very  nature  of 
things.  The  case  at  bar  is  quite  different,  and 
therefore  the  authorites  cited  by  the  majority 
of  the  court,  in  my  opinion,  are  more  or  lesa 
inapplicable,  principally  because  they  are  de- 
cisions in  which  it  was  not  necessary  for  the 
courts  rendering  them  to  look  away  from  the 
mere  letter  of  the  law,  formulated  in  a  dif- 
ferent age,  and  in  times  when  men's  conditiona 
as  respect  labor  and  employment,  to  the 
changed  condition  of  things  and  circumstan- 
ces by  which  we  are  now  surrounded.  The 
case  at  bar  is  not  for  refusal  to  employ,  but 
for  discharging  unjustly  and  without  a  cause, 
which  the  contract  forbade,  and  for  refusing 
to  keep  the  agreement  to  investigate  thecausea 
of  discharge,  and  reinstate  if  found  to  be 
proper.  The  plea  of  want  mutuality  in  the 
contract  or  agreement  sued  on  is  simply  to  the 
effect  that  a  railway  company  cannot  obligate 
itself  to  keep  a  competent  engineer  in  its 
service  for  life,  or  as  long  as  its  business  con- 
tinues, and  it  needs  the  services  of  such  a 
one,  because  that  one  may  have  the  option  to 
quit  its  service  when  his  business,  conven- 
ience, or  pleasure  may  move  him  to  do  so. 
I  do  not  care  to  worry  the  profession  with  a 
lengthy  argument  on  this  subject;  but  in  sup- 
port of  my  dissent  I  beg  leave  to  refer  to  and 
adopt  the  decision  in  the  case  of  Camig  v. 
Carr,  167  Mass.  544,  86  L.  R.  A.  512,  and  es- 
pecially the  very  copious  notes  thereunder, 
wherein,  I  think,  the  position  of  the  court  la 
successfully  overturned.  I  cannot  refrain 
from  expressing  the  opinion  that  the  decision 
in  this  case  is  more  far-reaching  than  any  thai 
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has  been  rendered  b^  this  court  in  a  long 
time.  I  am  of  the  opinion  that  the  contract  or 
agreement  sued  on  is  not  only  not  objectionable 
for  want  of  mutuality,  but,  on  the  contrary, 
is  the  result  of  the  best  thought  of  men,  both 
professional  and  practical,  whose  lives  have 
been  devoted  to  the  peculiar  and  wonderfully 
complicated  and  intricate  business  of  operat- 


ing modem  railways.  It  is,  in  fact,  a  neces- 
sity to  the  employee,  and  an  advantage  to  the 
employer's  business  at  the  same  time,  that 
some  such  arrangement  be  had  between  them;, 
and  I  think  it  should  be  embodied  in  their  con- 
tracts rather  than  in  attempts  at  legislation  on. 
the  subject,  for  obvious  reasoiis. 


WASHINGTON  SUPREME  COURT. 


H.  O.  SHUEY,  Receiver  of  Seattle  Savings 
Bank,  Betpt, 

V. 

George  B.  ADAIR,  Appt 
( Wash ) 

1.  Oral  evidence  *ig  InadmlMtble  to  show 
that  the  maker  of  a  note  was  only  an  agent  and 
slflrned  it  under  an  acrreement  with  the  payee 
that  the  prlnolpal  only  should  be  liable. 

2.  The  sole  apparent  maker  of  a  note 
when  sued  thereon  Is  not  entitled  to  have  hte  al- 
leired  prlnoipals  brought  in  as  defendants. 

8*  An  assent  who  madea  note  in  his  own 
name  is  not  released  by  an  agreement  after  Its 
maturity  between  the  payee  and  the  principal 
for  the  substitution  of  the  latter^  note,  when 
this  was  never  made. 

(Deoember  S,  1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me&grs.  McCuteheon  &  Gillian^  for  ap- 
pellant: 

It  nuty  be  shown  "that  the  principal  was 
doing  business  in  the  agent's  name.  Such 
was  the  case  here.  The  agency  was  disclosed 
to  the  hank  and  it  had  full  knowledge  of  the 
true  relations  of  the  parties. 

Brockwayy,\AUen,  17  Wend.  40;  Whitney  y, 
Wyman,  101  UTs.  892,  25  L.  ed.  1050. 

Both  parties  understood  and  meant  that  the 
contract  was  to  be  and  in  fact  was  between  the 
bank  and  Ballard,  Holmes,  Rinehart,  &  Rob- 
ertson, and  not  with  Adair. 

mu  V.  Ely,  5  Sere.  &  R.  868,  9  Am.  Dec. 
876;  Mechanic^  Bank  v.  Bank  of  Columbia,  18 
U.  8.  5  Wheat.  826,  5  L.  ed.  100;  MicheU  v. 
OlmsteacL,  14  Fed.  Rep.  219.  and  note;  Dix  v. 
Akers,  80  Ind.  481;  Bawlingsr,  Fuller  81  Ind. 
255;  Small  v.  Smith,  1  Denio,  588;  Kost  v. 
Bender,  25  Mich.  515;  1  Dan.  Ch.  Pr.  4th  Am. 
ed.  280,  281;  8  Randolph.  Com.  Paper,  §§  1875 
et  §eq.;  Edwards.  Bills  &  Notes,  p.  816;  Mur- 
ray V.  Beed,  17  Wash.  1;  Scott  v.  Armstrong, 
146  U.  8.  499,  86L.  ed.  1059;  Metca^  v.  wdl- 
iams,  104  U.  8.  99,  26  L.  ed.  667;  Merchants 
Mteh.  Banky.  Luekoto,  87  Minn.  542;  Boberte  v. 
Austin,  5  Whart.  818;  MUUgan  v.  Lyle,  24  La. 


NOTB.— For  extrlDsio  evidence  to  sbow  who  is 
liable  as  the  maker  of  a  note,  see  Keidan  v.  Wine- 
gar  (Mich.)  20  L.  B.  A.  706,  and  rwU.    See  also  Bulk- 
eley  v.  House  (Conn.)  81  L.  K.  A.  2«7. 
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Ann.  144;  Wetiman  v.  Krumweide,  80  Minn. 
818,  and  cases  cited  in  opinion. 

The  fact  that  the  contract  was  one  which, 
the  statute  of  frauds  requires  to  be  in  writing 
makes  no  diiference.  Such  a  contract  may  bo 
signed  for  the  principal  bv  a  person  thereunto- 
lawfully  authorized,  and  though  the  agent 
sign  his  own  name  alone,  the  principal  ma^ 
still  be  charged  by  parol  evidence. 

Mechem.  Agency.  §  449,  and  cases  cited;. 
Neaf)es  v.  North  State  Min.  Co,  90  N.  C.  412.. 
47  Am.  Bep.  529. 

Ballard.  Holmes.  Rinehart.  &  Robertson 
became  by  their  promise  to  and  agreement 
with  the  bank  the  principal  delAors.  and  the 
indebtedness  evidenced  by  the  note  became 
their  own. 

1  Brandt,  Suretyship  &  Guaranty.  §§  55.  56. 
67.  70,  77;  McLaren  v.  Hutchinson,  22  Cal. 
188.  88  Am.  Dec.  59;  Fowler  v.  Clearwater,  85- 
Barb.  148;  Barringer  v.  Warden,  12  Cal.  812^ 
Durham  v.  Manrow,  2  N.  Y.  588. 

The  actual  credit  was  given  by  the  bank  to 
Ballard,  Holmes.  Rinehart,  &  Robertson,  and 
to  them  alone. 

De  Colyar.  Guaranties  and  Principal  & 
*Surety,  p.  67,  and  cases  cited. 

They  were  subserving  a  pecuniary  and  busi- 
ness purpose  of  their  own,  and  were  not  at- 
tempting to  answer  for  the  debt  of  another. 

Farley  v.  Cleveland,  4  Cow.  487. 15  Am.  Dec. 
887;  Low  v.  TreadweU,  12  Me.  441;  Bogers  v. 
Kneeland,  18  Wend.  114;  DeColyar,  Guaran- 
ties and  Principal  &  Surety,  p.  187  et  seq.r 
Kingsleyy,  Balcome,  4  Barb.  131;  Emerson  y. 
Slater,  68  U.  8.  22  How.  28,  16  L.  ed.  860; 
Dams  V.  Patrick,  141  U.  8.  479,  85  L.  ed.  826; 
Mitchell  V.  Beck,  88  Mich.  842. 

The  receiver  has  no  greater  right  in  the 
premises  than  the  bank  would  have  had  if  it 
had  sued  upon  the  note. 

Brown  V.  Toledo,  P.  <fc  W.  B.  Co,  85  Fed. 
Rep.  444',Easton  v.  Houston  <&  Z  C.  B.  Co,  88 
Fed.  Rep.  784;  Scott  v.  Armstrong,  146  (J.  8. 
499.  86  L.  ed.  1059. 

All  questions  pertaining  to  a  note  or  the  giv- 
ing of  the  same  can  be  litigated  between  the 
original  parties,  where  the  note  has  not  beea 
transferred. 

Lockwood  V.  Coley,  22  Fed.  Rep.  192.  and 
note;  Kost  v.  Bender,  25  Mich.  515. 

The  act  of  the  agent  was  further  ratified  by 
Ballard.  Holmes.  Rinehart,  &  Robertson  at 
the  time  they  agreed  to  and  with  the  bank  to- 
substitute  a  note  signed  by  them  for  and  in  the- 
stead  of  the  note  sued  upon. 

Conro  V.  Port  Henry  Iron  Co,  12  Barb.  58. 
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Messrs.  Clise  &  Klii^»  for  respondent:       I 

Where  an  a^ent  contracts  in  his  own  name 
-and  pledges  his  own  credit,  he  will  bind  him- 
"Self 

1  Am.  &  Ene.  Enc.  Law,  pp.  888,  408,  and 
•authorities  cited. 

The  English  rule  is  that  in  cases  in  which 
the  note  is  signed  by  the  agent,  and  the  suit  is 
Against  him,  he  is  personally  liable,  and  that 
proof  is  not  admissible  as  between  the  maker 
and  the  payee,  to  show  that  the  latter  knew  the 
representative  character  of  the  signer  and  ac- 
cepted the  paper  as  the  principal's  contract. 

Byles,  Bills,  6th  ed.  87. 

The  rule  in  the  United  States  is:  Upon  a 
negotiable  promissory  note,  made  by  an  agent 
in  his  own  name,  and  not  disclosing  on  its  face 
the  name  of  the  principal,  no  action  lies  against 
the  principal. 

Nash  V.  Tovme,  73  U.  8.  6  Wall.  689, 18  L. 
ed.  527;  Cragin  v.  LovtU,  109  U.  8.  198,  27  L. 
•ed.  905. 

A  person  not  a  party  to  a  promissory  note 
cannot  be  charged  upon  parol  proof  that  the 
ostensible  party  signed  or  indorsed  as  his 
agent. 

Davis  V.  England,  141  Mass.  587;  Wing  v. 
Oliek,  56  Iowa,  478,  41|  Am.  Rep.  118;  Briggs 
V.  Partridge,  64  N.  Y.  368.  21  Am.  Rep.  617; 
Hypes  ▼.  Qrim.  89  111.  184,  81  Am.  Rep.  71; 
Bank  v.  Cook,  88  Ohio  8t.  442;  Bryan  v.  Duff, 
12  Wash.  285. 

Where  an  agent  contracts  in  his  own  name, 
and  does  not  disclose  his  principal,  the  princi- 
pal having  the  right  to  sue,  is  also,  when  dis- 
covered, liable  to  a  third  party  on  the  contract 
The  third  party  may  elect  whom  he  will  sue. 
And  the  same  rule  holds  good  when  the  agent 
discloses  his  principal  at  the  time. 

1  Am.  &  Eng.  Enc.  Law,  p.  416.  and  au- 
thorities cited;  Crum  v.  Boyd,  9  Ind.  289; 
8  Thomp.  Corp.  §  8905. 

Parol  testimony  is  not  admissible  for  the 
purpose  of  showing  that  the  signer  of  a  prom- 
issory note  was  not  intended  by  the  parties  to 
be  liable  in  any  capacity. 
It  Taeoma  Mill  Co.  v.  Shenoood,  11  Wash. 
498. 

I  <Thi6  secret  agreement  alleged  to  have  been 
entered  into  between  Mr.  Adair  and  a  number 
of  the  trustees  of  the  bank  was  not  a  defense 
to  the  receiver's  cause  of  action. 

To  hold  that  one  could  have  stock  issued  to 
him  and  allow  the  same  to  stand  in  his  name 
upon  the  books  of  the  bank,  and  yet  by  a  secret 
agreement  with  such  bank  be  released  from 
an  liability  growing  out  of  the  issue  of  such 
stock,  would  oe  contrary  to  the  provisions  of 
our  statutes  and  to  public  policy. 

Barto  V.  Nix,  15  Wash.  569:  8coviUe  v. 
Thayer,  105  U.  8.  148.  26  L.  ed.  968;  AUi- 
bone  V.  Eager,  46  Pa.  48;  Oogebic  Invest, 
Co.  V.  Iron  Chief  Min,  Co,  78  Wis.  427; 
Union  Mut.  L,  Ins.  Co.  v.  Frear  Stone  Mfg. 
Co.  97  111.  587,  87  Am.  Rep.  129;  Eospes  v. 
Northtoestem  Mfg.  d  Car  Co.  48  Minn.  174, 15 
L.  R.  A.  470. 

m-  One  to  whom  stock  is  issued  by  the  corpo- 
ration, and  who  has  the  same  placed  in  his 
name  on  the  corporation  books  as  owner,  is 
liable  to  the  creditors  of  the  corporation,  as 
though  he  were  the  absolute  owner;  and  this 
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whether  he  was  in  fact  a  pledgee,  agent,  or 
trustee  for  the  real  owner. 

Baines  v.  Babcoek,  95  Gal.  581;  Oermania 
Nat.  BankY.  Case,  99  U.  8.  681,  25  L.  ed  449; 
Thompson  v.  Seno  8av.  Bank,  19  Nev.  108. 

Dunbary  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  executed  to  the  Seattle  Savr 
ings  Bank  the  following  note: 

2,000.00.  Seattle  Wash.,  May  6th,  1892. 

One  year  after  date,  without  grace,  for  value 
received,  I  promise  to  pav  to  Uie  order  of  the 
Seattle  Savings  Bank,  at  the  banking  house  of 
said  bank,  in  the  city  of  Seattle,  the  sum  of 
two  thousand  dollars,  with  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  semiannu- 
al! v,  from  date  hereof  until  paid.  And  if 
suit  shall  be  commenced  for  the  recovery  of 
any  amount  due  upon  this  note,  I  agree  to  pay 
an  attorney's  fee  of  fifty  dollars. 

Geo.  B.  Adair, 
P.  O.  Address,  City,  No.  280. 

Due  May  6th,  1898. 

This  note  was  discounted  by  the  bank  to 
Ballard,  Rinehart,  Holmes,  &  Robertson;  and 
the  proceeds  thereof,  the  sum  of  $2,000,  were 
paid  by  the  bank  to  the  above-named  parties. 
In  course  of  time,  after  the  maturity  of  the 
note,  the  bank  sued  the  appellant,  the  maker 
of  the  note.  The  essential  part«  of  the 
amended  answer  were  as  follows:  *'(8)  That 
at  the  time  said  note  was  so  discounted  as 
aforesaid,  and  in  consideration  thereof,  and  of 
the  payment  of  the  said  proceeds  to  them,  said 
Ballard,  Rinehart,  Holmes,  <&  Robertson, 
agreed  to  and  with  said  bank  and  this  defend- 
ant that  they,  the  said  Ballard,  Rinehart, 
Holmes,  &  Robertson,  would  within  a  few 
days  thereafter  take  up  the  said  note,  and  pay 
the  amount  thereof  to  said  bank.  (4)  That,  at 
and  before  the  discount  of  said  note  as  afore- 
said, said  bank  well  knew  that  the  sanie  was 
made  and  executed  by  the  defendant  so  as 
aforesaid  for  and  in  behalf  of  said  Ballard, 
Rinehart,  Holmes,  &  Robertson,  and  not  other- 
wise, and  that  the  proceeds  thereof  were  to  be 
used  by,  and  for  the  sole  benefit  of,  the  said 
Ballard,  Rinehart,  Holmes,  &  Robertson,  and 
that  it  was  discounting  the  same  for,  and  for 
the  sole  benefit  of,  the  said  Ballard,  Rinehart, 
Holmes,  &  Robertson,  and  the  said  defendant 
received  no  part  of  the  consideration  thereof. 
And  the  said  bank  then  and  there  agreed  to 
and  with  defendant  and  said  Ballard,  Rine- 
hart, Holmes,  &  Robertson  that  it,  the  said 
bank,  would  look  to  the  said  Ballard,  Rine- 
hart, Holmes,  &  Robertson  for  the  payment 
of  said  note,  and  that  this  defendant  should 
never  at  any  time  be  held  by  said  bank  liable 
upon  or  for  the  note  so  made  by  him  as  afore- 
said, nor  be  called  upon  to  pay  the  same.  And 
the  said  bank,  pursuant  to  said  agreement, 
has  never  asked  said  defendant  to  pay  said 
note,  or  any  part  thereof,  but,  on  the  contrary, 
has  at  all  times  held  the  said  Ballard,  Rinehart, 
Holmes,  &  Robertson  liable  and  responsible  to 
it  to  pay  the  same,  pursuant  to  the  said  agree- 
ment so  made  as  aforesaid  when  said  note  was 
discounted  by  it.    (5)  That  there  was  no  other 
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consideration  for  the  note  upon  which  this 
action  is  brought,  and  no  part  thereof  was  re- 
ceived by  defendant,  or  any  other  person  for 
him,  as  is  hereinabove  stated.,  all  of  which  was 
well  known  to  said  bank  at  and  before  it  dis- 
counted said  note.  (6)  Defendant  further 
answering,  says  that  since  he  so  made  and 
executed  said  note  he  has  frequently  demanded 
of  said  Ballard,  Rinehart,  Holmes,  &  Robert- 
eon  that  they  pay  and  take  up  the  said  note  so 
made  by  the  defendant  as  aforesaid,  and  that 
they  frequently  promised  him  they  would  do 
8o,  but  have  neglected  to  carry  out  their  said 
promise  and  agreement  to  and  with  defendant 
And  said  bank.  (7)  Defendant  further  answer- 
ing, says  that,  about  two  years  after  said  bank 
had  so  discounted  said  note  as  aforesaid,  it, 
said  bank,  entered  into  an  agreement  to  and 
with  the  said  Ballard,  Rinehart,  Holmes,  & 
Robertson,  that  it  would  accept  the  note  of 
said  Ballard,  Rinehart,  Holmes,  &  Robertson 
for  the  amount  of,  and  in  place  of,  the  said 
note  so  discounted  by  it  for  the  said  Ballard, 
Rinehart,  Holmes,  &  Robertson  as  aforesaid, 
and  that  the  said  Ballard,  Rinehart,  Holmes,  & 
Robertson  thereupon  agreed  to  and  with  said 
bank  that  they  would  make,  execute,  and  de- 
liver to  said  bank  their  note  for  the  said  amount 
and  take  up  and  deliver  to  defendant  said  note 
so  discounted  for  them." 

The  plaintiff  interposed  a  general  demurrer 
to  the  said  affirmative  defense,  which  demur- 
rer was  sustained  by  the  court.  Appellant, 
standing  upon  his  answer,  moved  the  court  for 
an  order  to  bring  in  the  said  Ballard,  Rine- 
hart, Holmes,  &  Robertson  as  necessary  and 
proper  parties  to  this  action,  which  motion 
was  overruled  by  the  court;  and  judgment 
was  entered,  as  praved,  for  plaintiff,  and 
against  defendant.  From  such  judgment  an 
appeal  is  taken  to  this  court  So  that  it  will 
be  seen  that  this  case  involves  the  question 
whether  an  agent  who  executes  a  promissory 
note  for  his  principal  can  introduce  parol  evi- 
dence to  exonerate  himself  from  responsibility, 
for  it  may  be  conceded  that  paragraph  4  of  the 
answer  is  sufficient  to  raise  this  question.  It 
is  contended  by  the  appellant  that  the  authori- 
ties sustain  this  rule,  while  the  respondent 
contends  that  the  case  falls  squarely  within  the 
rule  that  the  terms  of  a  written  contract  can- 
not be  contradicted  by  parol  evidence.  Many 
cases  have  been  cited  by  the  counsel  for  ap- 
pellant, all  of  which  we  have  carefully  exam- 
ined; and  it  must  be  said  that  upon  this 
important  question  there  is  at  least  an  apparent 
conflict  of  authority,  and  the  expressions  of 
different  courts  are  somewhat  bewildering. 
But,  while  there  were  expressions  used  by  the 
courts  in  some  of  the  cases  cited  by  the  appel- 
lant which  would  seem  to  sustain  his  conten- 
tion, yet,  when  the  case  itself  is  examined,  the 
decision  in  most  of  them  will  be  found  to  be 
based  upon  a  state  of  facts  unlike  the  state  of 
facts  disclosed  by  the  answer  in  this  case;  and 
most  of  them  fall  within  one  of  the  three  fol- 
lowing principles,  which  seem  to  be  well 
established,  tfiz.:  (1)  Where  the  check  or  order 
drawn  by  the  agent  discloses  the  principal;  (2) 
where  there  is  enough  on  the  face  of  the  writ- 
ten instrument  to  render  it  doubtful  whether  it 
was  the  intention  to  bind  the  agent  or  the  prin- 
cipal; and  (8)  where  the  instrument  was  to  be 
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delivered  upon  the  taking  effect  of  some  future 
stipulated  condition,  and  it  has  been  delivered 
before  such  condition  is  performed.  In  each 
case  parol  evidence  is  admissible'to  show  the 
actual  contract;  as,  for  instance,  the  first  case 
cited  by  appellant,  vtz.,  Broekway  v.  Allen,  17 
Wend.  40,  a  case  which  has  been  cited  by 
many  of  the  subsequent  cases,  falls  within  the 
first  rule  announcea.  A  note  was  given  by  the 
trustees  of  the  First  Baptist  Church  and 
Society  of  the  Village  of  Brockport.  This 
Society  was  indebted  to  the  plaintiff  for  ma- 
terials furnished  to  the  society,  and  on  account 
of  such  indebtedness  the  note  was  executed. 
The  trustees  signed  the  note  individually,  ad- 
ding. ''Trustees  of  Baptist  Society."  In  that 
case  it  was  held  by  the  supreme  court  of  New 
York  that  the  principal  was  bound,  and  not 
the  agent,  but  the  court  gives  as  the  reason  of 
its  decision  that  the  fact  of  the  agency  sub- 
stantially appeared  on  the  face  of  the  note.  In 
Whitney  v.  TTyman,,  101  U.  8.  893,  25  L.  ed. 
1050,  there  are  some  expressions,  as  we  have 
before  indicated,  used  by  the  court,  which,  if 
applied  to  the  general  proposition,  would  sup- 
port appellants  contention;  as,  for  instance, 
that  the  question  is  always  one  of  intent,  and 
the  court  being  untrammeled  by  any  other 
consideration,  is  bound  to  five  it  effect.  It  is 
also  said:  "The  intent  developed  is  alone 
material,  and  when  that  is  ascertained  it  is  con- 
clusive. Where  the  principal  is  disclosed  and 
the  agent  is  known  to  be  acting  as  such,  the 
latter  cannot  be  made  personally  liable  unless 
he  agreed  to  be  so."  The  whole  case,  how- 
ever, shows  that  the  order  for  machinery 
plainly  indicated  that  the  same  was  ordered 
for  the  use  and  benefit  of  the  company,  the 
Prudential  Grand  Haven  FruitBaaket  Com- 
pany. As  in  the  case  above  mentioned,  the 
agent^s  name  alone  was  signed  to  the  order, 
but  to  it  was  added,  ''Prudential  Committee, 
Grand  Haven  Fruit-Basket  Company."  And, 
wjiile  it  is  true  that  these  words  are  merely 
desoripiio  personarum,  yet  it  brought  the  case 
within  the  rule  announced  above,  that  there 
was  sufficient  on  the  face  of  the  order  to  dis- 
close the  principal,  or  at  least  to  render  am- 
biguous the  meaning  of  the  order,  so  far  as  the 
responsibility  was  concerned.  In  Eill  v.  Ely 
(Pa.)  9  Am.  Dec.  876,  the  syllabus  of  the  case 
was  as  follows:  "In  an  action  by  an  indorsee 
against  the  indorser  of  a  note  in  blank,  parol 
evidence  is  admissible  to  show  that  at  the  time 
of  the  indorsement  the  indorsee  agreed  that  he 
would  not  have  recourse  upon  it  against  the 
indorser;  and  that  the  note  so  indorsed  was  de- 
livered upon  that  express  condition."  The 
court,  in  its  opinion  [5  Serg.  &  R.  864],  says: 
"The  notes  of  Jabez  Lamb,  were  drawn  in 
favor  of  William  Hill,  and  by  him  handed  to 
Elisha  Ely.  y^ithout  indorsement.  Elisha  Ely 
then*said,  'Hill  you  must  indorse  these  notes,' 
to  which  Hill  replied,  'That  is  not  our  under- 
standing.' Elisha  Ely  rejoined:  'They  are 
made  payable  to  you;  how  will  you  convey 
them  to  me?  You  must  indorse  them  in  order 
that  I  may  collect  them.'  William  Hill  then 
said,  'I  indorse  them,  but  remember,  I  am  not 
to  be  held  responsible  for  the  payment  by  this 
indorsement;'  and  Elisha  Ely  accepted  the 
notes  on  that  condition."  This  case  was 
especially  decided  by  the  court  on  the  ground 
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of  actual  fraud,  and,  as  will  be  readily  per- 
ceived from  the  statement  given  bv  the  court, 
the  transaction  was  actually  fraudulent;  and, 
as  a  matter  of  course,  the  defense  of  fraud  or 
mistake  is  always  available.  The  case  of 
Mechanics'  Bank  v.  Bank  of  Columbia,  18  U.  8. 
5  Wheat.  326,  5  L.  ed.  100,  was  a  case  where 
there  was  an  ambiguity  on  the  face  of  the  in- 
strument, which  was  a  check,  and  which  falls 
within  the  second  rule  supra.  The  court, 
after  arguing  this  case,  says :  '  'But  it  is  enough 
for  the  purposes  of  the  defendant,  to  establish 
that  there  existed,  on  the  face  of  the  paper, 
circumstances  from  which  it  might  reasonably 
be  inferred  that  it  was  either  one  or  the 
other;"  having  reference  to  the  question 
whether  it  was  the  check  of  the  party  who 
signed,  or  whether  the  check  was  given  for  the 
benefit  of  the  bank.  MicheU  v.  Olnutead,  14 
Fed.  Rep.  219,  is  another  case  where  the  want 
of  the  happening  of  some  future  condition 
provided  for  was  pleaded  in  exoneration  of  the 
agent.  In  this  case  the  agreement  stipulated 
for  machinery  to  be  furniuied  by  the  plaintiff 
to  the  defendant  at  specified  prices,  and  the 
defense  was  that  it  was  the  understanding  at 
the  time  the  contract  was  made  that  the  de- 
fendant, who  had  signed  the  contract,  was 
not  to  be  held  liable  personally  in  the  event 
that  the  corporation  for  which  the  machinery 
was  orderea  was  not  formed;  but  the  court 
recognized  and  stated  the  principle  that  '*the 
contract  read  in  evidence  must  be  taken  to  set 
out  the  whole  of  the  agreements  of  the  parties, 
and  no  change  of  it  can  be  made  by  verbal  tes- 
timony unless  the  instrument  itself  shows  on 
its  face  that  certain  matters  pertaining  to  it  are 
left  undetermined;  and  when  this  is  the  case 
testimony  may  be  admitted  to  complete  the 
contract,  so  to  speak."  But  that  is  an  entirely 
different  proposition  from  the  one  at  bar, 
where  the  conditions  of  the  contract  are  ab- 
solutely and  plainly  disputed,  and  one 
defendant  is  sought  to  be  substituted  fpr 
another  without  any  future  conditions  agreed 
upon  not  having  been  complied  with,  and 
without  any  indication  or  ambiguity  on  the 
face  of  the  note  as  to  who  the  actual  payor 
was.  The  next  case  cited  (Dix  v.  Akers,  80 
Ind.  481),  we  think,  has  no  bearing  on  the 
subject  in  controversy;  and  the  same  might 
be  said  of  BawUns  v.  FuU&r,  81  Ind.  255. 
It  simply  decides  that  '*one  who  contracts 
merely  as  the  agent  of  another,  and  has  no 
personal  interest  in  the  contract,  is  not  the 
trustee  of  an  express  trust  within  the  meaning 
of  the  statute,  and  cannot,  under  the  Code, 
sue  on  such  contract  in  his  own  name." 
There  was  no  promise  to  pay  the  rent  here  to 
Fuller,  and  no  claim  of  title  whatever  in  Ful- 
ler to  the  property,  and  the  complaint  ex- 
pressly stated  that  the  property  ^belonged  to 
Sarah  Floyd.  8maU  v.  Smith,  ll  Denio.'6d8, 
is  another  case  of  fraud,  where'  a  note  was 
indorsed  under  an  agreement  that  it  should 
not  be  deposited  until  a  future  condition  had 
been  complied  with.  And  the  court  especially 
found  that  it  was  clear  that  the  note  was  de- 
livered in  violation  of  the  agreement  on  which 
it  had  been  indorsed  by  the  defendant.  The 
case  of  Ko8t  v.  Bender,  25  Mich.  615,  simply 
decides  that  "the  general  rule  that  a  purchaser 
from  a  bona  fide  holder  of  negotiable  paper, 
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takes  with  It  all  the  rights  of  such  holder^ 
whether  he  has  notice  of  any  infirmity,  as  be- 
tween the  original  parties,  or  not.  is  subject  to 
the  exception  that,  when  the  payee  becomes 
such  purchaser,  he  takes  it  subject  to  all  equi- 
ties and  defenses  originally  existing." 

We  do  not  think  that  the  citation  from  Ran> 
dolph,  Com.  Paper,  g§  1875  ei  eeg,,  states  the 
rule  contended  lor  by  the  appellant,  although 
it  is  somewhat  difiicult  to  determine  what  £e- 
author's  views  are  on  this  particular  point. 
In  substance,  the  announcement  is  that  the 
general  doctrine  is  now  that,  where  the  jjur- 
chaser  takes  a  general  bill  or  note  with  notice^ 
he  is  subject  to  defense,  like  the  payee.  Thus, 
the  maker  may  set  up  against  such  holder  that 
he  had  retired  from  a  partnership  before  the 
firm  note  was  delivered,  or  that  the  note  waa 
given  especially  on  condition  of  another  surety 
being  added, — a  proposition  which  we  have 
discussed  above,— or  that  the  consideration 
was  illegal,  or  on  conditions  as  to  purchase  of 
goods  or  other  consideration,  or  he  may  show 
that  the  note  was  obtained  by  fraud,  or  he 
could  show  that  it  was  for  accommodation  for 
a  particular  purpose,  which  had  failed  or  been 
disregarded,  or  that  the  accommodated  party 
had  nttudulently  diverted  the  paper;  but  the 
announcement  is  made  that  the  mere  fact  of 
its  being  accommodation  paper  constitutes  no 
defense,  even  against  a  party  with  notice. 
While  the  note  in  question,  according  to  the 
answer,  is  not  technically  accommodation  pa- 
per, not  being  made  for  the  benefit  of  the 
payee,  it  was  really  for  the  accommodation  of 
Ballard,  Rinehart,  Holmes,  &  Robertson;  and 
the  same  reasons,  it  seems  to  us,  would  apply 
for  making  the  fact  of  its  being  drawn  for  the 
accommodation  of  the  parties  mentioned  above 
no  defense,  even  against  a  party  with  notice^ 
as,  for  instance,  the  payee  in  this  case.  Edwards,. 
Bills  &  Notes,  p.  816.  is  not  very  definite  on 
this  subject,  but  what  is  said,  we  think, 
must  be  construed  rather  against  the  conten- 
tion of  the  appellant.  Murray  v.  Beed,  4^ 
Pac.  848  [17  Wash.  1],  simply  decided  that 
"where  a  note  is  executed  with  an  agreement 
that  a  new  one  shall  be  substituted  when  the 
exact  amount  of  the  debt  is  ascertained,  a  sub- 
sequent delivery  of  the  new  note  to  the  payee 
renders  the  original  note  unenforceable  in  the 
hands  of  one  who  purchased  the  same  after 
maturity  with  notice  of  the  agreement;"  citing 
3  Randolph.  Com.  Paper.  §  1878,  and  SnuM 
V.  Smith,  1  Denio,  588.  This  is  simply  the 
announcement  of  the  admitted  doctrine  that 
one  who  purchases  a  note  after  its  maturity 
takes  it  subject  to  any  equities  which  really 
existed  in  iU  favor.  We  can  scarcely  see 
what  application  it  has  to  the  case  at  bar. 
Merchants*  Exch.  Bank  v.  Luekow,  87  Minn. 
543,  is  not  in  point  on  the  question  under  dis- 
cussion, but  was  probably  cited  to  support 
the  next  proposition,  viz.,  that  the  receiver  in 
this  case  stood  in  no  different  relation  to  the 
appellant  than  did  the  bank,— a  proposition 
which  is,  we  think,  indisputable.  The  case 
of  Meteatf  v.  WiUiams,  104  U.  S.  98,  26  L.  ed. 
665,  is  another  case  where  the  instrument, 
upon  its  face,  was  ambiguous  as  to  who  was 
the  actual  payee,  and  it  was  decided  by  the 
court  on  that  proposition ;  and  the  court  cites 
the  case  of  Kean  v.  Davis,  21  N.  J.  L.  688, 47 
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Am.  Dec.  182,  in  regard  to  which  case  it  says: 
"The  court  of  errors  and  appeals  of  New  Jer- 
sey, in  an  elaborate  opinion  by  Chief  Justice 
•Green,  decided  that  parol  proof  was  admissi- 
ble to  show  that  the  bill  was  the  bill  of  the 
company,  and  not  of  the  defendant  individu- 
ally:  and  held  that,  although  where  a  written 
instrument  is  not  ambiguous  or  uncertain  on 
its  face,  parol  proof  cannot  be  resorted  to  to 
«how  what  was  the  real  intention  of  the  par- 
ties; yet,  that  in  cases  of  ambiguity  on  the  face 
of  the  instrument,  as  in  that  case,  it  might  be 
introduced  to  explain  which  of  two  doubtful 
•constructions  was  the  intent  of  the  parties." 
Merehanti'  Bhcch,  Bank  y.  Lrukow,  85  N.  W. 
484  [87  Minn.  543J,  is  another  case  where  the 
defense  was  that  the  written  instrument  was 
to  become  operative  only  on  the  happening^  of 
some  contingent  future  event,  as,  on  its  being 
signed  by  some  other  person,  and  falls  within 
the  rule  above  mentioned,  and  cites  MieheU  v. 
OlfMteady  14  Fed.  Rep.  219,  deciding  that  ''it 
is  always  admissible  to  show  by  parol  that  a 
document  was  conditioned  on  an  event  that 
never  occurred."  Nothing  else  is  decided  in 
this  case. 

The  case  that  most  nearly  sustains  the  con- 
struction claimed  by  appellant  is  aPeunsylva- 
nia  case  {BoberU  v.  Austin,  6  Whart.  818);  and 
it  may  here  be  said  that  the  Pennsylvania 
-cases  are  generallT  quoted  as  sustaininff  the 
doctrine  that  parol  evidence  may  be  introduced 
to  release  a  payor  of  the  responsibility  of  pay- 
ment, where  it  can  be  shown  that  he  signed  as 
agent  with  the  knowledge  of  the  payee;  but 
we  think  these  cases,  as  we  shall  hereafter 
«how,  have  been  misunderstood.  In  this  case 
the  defendant  gave  the  following  note: 

Dolls.  187.60.  Kensington,  Philada.,  Octo- 
ber 1st,  1886. 

Four  months  after  date,  pay  to  the  order  of 
Mr.  Charles  B.  Austin,  agent  of  the  Union 
-Glass  Works,  one  hundred  and  thirty-seyen 
•dollars  and  fifty  cents,  for  value  received,  and 
•charge  the  same  to  the  account  of,  yours,  &c., 
Wm.  Roberto,  Jr. 

Mr.  Richard  Jukes,  Newark,  N.  J. 

Across  the  face  was  written;  "Accepted, 
for  Richard  Jukes.  Richard  Jukes,  Jr."  In- 
•dorsed.  "Ohas.  B.  Austin,  Agt.  Union  Glass 
Works."  The  affidavit  of  defense  showed 
that  the  payor  was  the  agent  for  Richard 
Jukes,  and  purchased  merchandise  for  which 
this  note  was  given,  that  the  name  of  the  prin- 
cipal was  disclosed  to  the  plaintiff  before  the 
time  of  said  purchase,  and  that  the  said  mer- 
chandise was  furnished  to  the  said  principal 
upon  .the  credit  and  for  the  use  of  this  said 
principal,  and  averred  that  he  had  received  no 
•consideration  whatever  for  said  bill.  The  dis- 
trict court,  after  argument,  gave  judgment  for 
the  plaintiff,  for  want  of  a  sufficient  affidavit 
for  defense,  and  it  was  taken  to  the  supreme 
•court  of  Pennsylvania  on  a  writ  of  error. 
There  is  no  argument  by  the  attorneys  reported 
in  this  case,  and  the  opinion  is  exceedingly 
meager;  the  argument  of  the  opinion  prin- 
cipally going  to  the  question  of  the  real  mean- 
ing of  the  affidavit,  rather  than  ito  legal  effect. 
The  case  of  MUUgan  v.  Lyle,  24  La.  Ann.  144, 
is  another  meager  case,  where  it  was  held  that 
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an  agent  who  had  glyen  a  draft  for  his  princi- 
iwl  was  exonerated  upon  showing  that  he  was 
simply  an  overseer  upon  a  plantation,  and 
that  the  parties  in  whose  favor  the  draft  was 

S'ven  for  work  knew  that  they  were  work- 
g  for  the  principal  and  not  for  the  agent. 
The  case  of  Westman  v.  KrufMMide,  80  Minn. 
818,  is  another  case  deciding  that  "parol  evi- 
dence is  admissible  to  show  that  a  contract  not 
under  seal,  delivered  by  the  maker  to  the  party 
in  whose  favor  it  runs,  was  not  intended  to  m 
operative  as  a  contract  from  ito  delivery,  but 
only  on  the  happening  of  some  future  contin- 
gent event."  Neafie9  y.  North  State  Min.  Go,  [90 
N.  G.  412],  47  Am.  Dec.  [Rep.]  529,  is  evidently 
a  miscitation,  as  the  case  is  not  reported  in 
that  volume.  The  appellant  also  cites  Mechem , 
Agency,  §  449,  and  cases  cited.  We  think 
the  section  cited  sustains  the  announcement 
that  we  have  made.  It  is  simply  that: 
''Where  an  agent  has  entered  into  a  contract 
which  in  terms  charsres  himself,  parol  evi- 
dence is  not  admissible  to  discharge  him  by 
showing  that  he  intended  to  charge  the  prin- 
cipal, although  it  is  admissible  to  show  that  it 
was  the  intention  to  charge  himself  person- 
ally; but  where  the  contract  bears  upon  its 
face  evidence  that  the  person  signing  was  in 
fact  an, agent,  and  where  the  contract  is  so 
framed  as  to  render  it  uncertain  whether  the 
agent  or  the  principal  was  intended  to  be  bound, 
parol  evidence  may  be  receiyed  to  show  that 
it  was  the  intention  to  bind  the  principal,  and 
not  the  agent"  And  it  is  shown  conclusively, 
in  the  opinion  of  the  author,  that  evidence  of 
this  kind  is  not  admissible  for  the  purpose  of 
contradicting  the  express  provisions  of  a  con- 
tract He  proceeds:  '*But  although  parol  evi- 
dence may  not  be  admissible  to  release  the 
agent,  it  m^  be  made  use  of  to  charge  the 
principal.  Thus,  the  principal,  as  will  be  seen 
hereafter,  may  be  charged  as  such  by  parol 
evidence  upon  a  single  contract  made  by  his 
agent,  even  though  the  contract  gives  no  indi- 
cation on  ito  face  of  an  Intention  to  charge 
any  other  person  than  the  signer.  And  this 
doctrine  applies  as  well  to  those  contracto 
which  are  required  to  be  in  writing  as  to  those 
to  whose  yalidity  a  writing  is  not  essential. 
This  rule  is  not  obnoxious  to  the  principle 
which  forbids  the  contradiction  of  written  in- 
strumento  by  parol  testimony,  for  the  effect  is 
not  to  show  that  the  person  appearing  to  be 
bound  is  not  bound,  but  to  show  that  some 
other  person  is  bound,  also." 

And  as  casting  some  light  upon  the  deci- 
sions of  the  Supreme  Gourt  of  the  United 
States,  which  are  cited  by  the  appellant  in  fa- 
vor of  his  contention,  and  as  showing  how 
the  Supreme  Gourt  of  the  United  States  con- 
strued the  Pennsylvania  cases,  which  are  con- 
cededly  the  cases  which  support  the  admissi- 
bility of  this  kind  of  testimony,  if  they  are 
supported  by  the  cases  at  all,  we  cite  the  case 
of  Bast  v.  First  Nat  Bank,  101  U.  8.  93.  25 
L.  ed.  794.  a  Pennsylvania  case  appealed  from 
the  circuit  court  for  the  eastern  district  of 
Pennsylvania,  and  where  the  Supreme  Gourt 
of  the  United  States  would  have  followed  the 
decisions  of  the  Pennsylvania  courto  in  a  mat- 
ter of  this  kind.  There  the  court  said, 
through  Ghief  Justice  Waite:  *'No  principle 
of  evidence  is  better  settled  at  the  common 
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law  than  that  when  persons  put  their  con- 
tracts in  writing,  it  is,  in  the  absence  of  fraud, 
accident,  or  mistake,  'conclusiyely  presumed 
that  the  whole  engagement,  and  the  extent 
and  manner  of  their  undertaking,  was  re- 
duced to  writing.'  ...  In  Pennsylvania, 
the  stringency  of  this  rule  has  been  very  con- 
siderably relaxed,  but  we  hare  been  referred 
to  no  case  where,  in  the  absence  of  fraud  or 
mistake,  parol  evidence  has  been  admitted  to 
alter  the  plain  and  unequivocal  terms  of  a 
written  instrument.  In  Martin  v.  Berens,  67 
Pa.  468,  the  court  says:  'Where  parties, 
without  any  fraud  or  mistake,  have  deliber- 
ately put  their  engagements  in  writing,  the 
law  declares  the  writing  to  be,  not  only  the 
best,  but  the  only,  evidence  of  their  agree- 
ment; and  we  are  not  disposed  to  relax  the 
rule.  It  has  been  found  to  be  a  whole- 
some one,  and  now  that  parties  are  al- 
lowed to  testify  in  their  own  behalf,  the  ne- 
cessity of  adhering  strictly  to  it  is  all  the 
more  imperative.'  In  this  case  the  Pennsyl- 
vania decisions  are  extensively  reviewed,  and 
the  exceptions  to  the  rule  of  the  common 
law  which  they  recognize  carefully  stated; 
but  the  conclusion  is  that,  'as  a  general 
rule,  it  (parol  evidence)  is  inadmlsdble  to 
contradict  or  vary  the  terms  of  a  written  In- 
strument.' Again,  in  Bamhart  v.  Riddle,  29 
Pa.  96.  this  language  is  used:  *  Where  parties 
have  deliberately  put  their  engagements  in 
writing,  and  no  ambiguity  arises  out  of  the 
terms  employed,  vou  shall  not  add  to,  contra- 
dict, or  vary  the  language  mutually  chosen  as 
most  fit  to  express  the  intention  of  their  minds. 
What  if  parol  evidence  prove,  never  so  clearly, 
that  they  used  such  and  such  words  in  making 
their  bargain;  the  writing  signed,  if  it  contain 
not  those  words.  Is  final  and  conclusive  evi- 
dence that  they  were  set  aside  in  favor  of  the 
other  expressions  that  are  found  in  the  written 
instrument.  ...  It  is  not  always  easy  to 
determine  when  in  Pennsylvania  parol  evi- 
dence is  admissible  to  explain  a  written  instru- 
ment; but  in  An»pach  v.  BoBt,  62  Pa.  856,  it 
is  expressly  declared  that  'no  case  goes  the 
length  of  ruling  that  such  evidence  is  admitted 
to  change  the  promise  itself,  without  proof,  or 
even  allegation,  of  fraud  or  mistake.  The  con- 
trary has  been  repeatedly  decided.'  To  the 
same  effect  is  the  case  of  Hacker  v.  NaUonai 
Oil  Btf,  Co,  78  Pa.  98,  as  well  as  many  others 
that  might  be  cited."  In  this  case  of  BaM  y. 
First  Nat.  Bank,  the  judgment  was  assigned 
to  the  bank  as  collateral  security  for  the  pay- 
ment of  certain  notes,  with  authority,  in  case 
said  notes  were  not  paid  at  maturity,  to  sell 
said  Judgment,  and  apply  the  proceeds  to  their 
payment,  with  the  provision  that  the  bank 
should  not,  before  the  maturity  of  the  notes, 
take  measures  to  collect  the  judgment  assigned, 
without  the  consent  of  Bast  'The  offer  was  to 
prove  a  conteinporaneous  agreement  that  it 
should  do  so.  The  court  concludes  by  saying, 
"This  is  a  clear  contradiction  of  the  terms  of 
the  written  contract,  in  a  matter  where  there 
is  no  pretense  of  ambiguity,  and  where  there 
has  been  no  fraud  or  mistake;"  and  it  was  not 
allowed.  The  authorities,  however,  holding 
that  this  kind  of  testimony  is  inadmissible, 
speak  with  no  uncertain  sound;  and  in  Cragin 
V.  LowU,  109  U.  S.  194,  27  L.  ed.  908.  the 
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cases  of  Metcalf  v.  WtUianu  and  Meehaniet' 
Bank  v.  Bank  of  Colwnbia,  cited  by  the  appel- 
lant, are  distinguished,  and  shown  not  to  come 
within  the  rule  that  "upon  a  negotiable  promis- 
sory note,  made  by  an  agent  in  his  own  name, 
and  not  disclosing  on  its  face  the  name  of  the 
principal,  no  action  lies  agidnst  the  principal'* 
— a  rule  which  is  distinctly  announoisd  In  Ora- 
gin  V.  Lovell.  And  this,  it  will  be  seen,  goes 
beyond  the  proposition  in  this  case,  where  it  is 
simply  sought  to  hold  the  alleged  agent  or* 
payor,  and  where  the  payee  has  elected  to  sue 
the  payor  or  maker  of  the  note.  In  Nash  v. 
Toione,  72  U.  S.  5  Wall.  689.  18  L.  ed.  527.  it 
is  decided  that  "where  an  agent  has  entered 
into  a  written  contract  in  which  he  appears  as 
principal,  parol  evidence  is  inadmissible  to 
show,  with  a  view  of  exonerating  him,  that  he 
disclosed  his  agency,  and  mentioned  the  name 
of  his  principal  at  the  time  the  contract  was 
executed;"  and  the  court,  in  concluding  its 
opinion  in  this  case,  said :  "Cases  may  be  found, 
also,  where  it  is  held  that  the  plaintiff  may 
prove  by  parol  that  the  other  contracting  party 
named  in  the  contract  was  but  the  agent  of  an 
undisclosed  principal  and  in  that  state  of  the 
case  he  may  have  his  remedy  against  either,  at 
his  election;"  citing  TfiomeonY.  Davenport,  9 
Barn.  &  C.  78:  "Evidence  to  that  effect  will 
be  admitted  to  charge  the  principal  or  to  en- 
able him  to  sue  in  his  own  name;  but  the  agent 
who  bids  himself  is  never  allowed  to  contra- 
dict the  writing  by  proving  that  he  contracted 
only  as  agent,  and  not  as  principal;"  citing 
Jones  V.  LiUledale,  6  Ad.  &  El.  486;  1  Parsons, 
Contr.  5th  ed.  64;  Titus  v.  Kyle,  10  Ohio  St. 
444;  2  Smith,  Lead.  Cas.  6th  Am.  ed.  421.  In 
Sharswood's  Byles,  Bills,  p.  *87,  the  rule  is 
stated  as  follows:  "An  agent  will  be  personally 
liable  to  third  persons  on  his  drawing,  indors- 
ing or  accepting,  unless  he  either  sign  his  prin- 
cipal's name  only,  or  expressly  state  in  writ- 
ing his  ministerial  character,  and  that  he  signs 
only  in  that  character;  'unless,'  to  use  the 
words  of  Lord  Ellenborough,  ...  'he 
states  upon  the  face  of  the  bill  that  he  sub- 
scribes it  for  another;'  unless  he  says,  plainly, 
'I  am  the  mere  scribe.'  Thus,  where  the  de- 
fendant, agent  of  a  banker,  drew  the  follow- 
ing bill,  *Pay  to  the  order  of  A.  B.  £50  value 
received,  which  place  to  the  account  of  the 
Durham  Bank,  as  advised,'  and  subscribed  his 
own  name,  it  was  held  that  the  defendant  was 
personally  answerable,  and  he  alone,  though 
the  plaintiff,  the  payee,  knew  that  he  was  only 
agent. "  And  the  final  announcement  is  made : 
"The  rule  of  law  as  to  simple  contracts  in 
writing,  other  than  bills  ana  notes,  is,  that 
parol  evidence  is  admissible  to  charge  unnamed 
principals,  and  so  it  is  to  give  them  the  bene- 
fit of  the  contract;  .  .  .  but  it  is  inadmis- 
sible for  the  purpose  of  discharging  the  agent, 
who  signs,  as  if  he  were  principal,  in  his  own 
name.  .  .  .  And  the  rule  of  law  is  rea- 
sonable, for  in  the  two  former  cases  the  evi- 
dence is  consistent  with  the  instrument,  for  it 
admits  the  agent  to  be  entitled  or  bound ;  but 
in  the  latter  case  such  evidence  would  be  in- 
consistent with  the  terms  of  the  instrument." 
In  support  of  this  rule,  see  Datis  v.  England, 
141  Mass.  587;  Wing  v.  QUek,  66  Iowa,  478, 
41  Am.  Rep.  118;  Hf/pes  v.  Qriffln,  89  111.  185, 
81  Am.  Rep.  71;  Bank  v.  Cook,  88  Ohio  St.  44SL 
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Many  of  these  cases  go  further  than  it  is  neces- 
sary to  go  to  sustain  the  demurrer  in  this  case. 
See  also  1  Am.  &  £ng.  £nc.  Law,  pp.  415, 
416,  and  cases  cited. 

We  are  satisfied,  from  such  investigation  as 
we  have  been  able  to  make,  that  the  answer 
in  this  case  was  demurrable,  and  that  parol 
evidence  could  not  have  been  admitted  to 
prove  the  facts  alleged  in  the  answer.  It  is 
contended  by  the  appellant  that  in  any  event 
the  motion  to  make  Rinehart  et  al,  parties  to 
this  action  should  have  been  sustained,  for  the 
reasons  that  the  law  abhors  a  multiplicity  of 
suits,  and  that  all  the  rights  might  have  been 
determined  lin  one  action ;  but,  the  plaintiff 
here  having  a  right  to  elect,  the  defendant 
cannot  invoke  this  rule  in  this  case,  for  it 
would  delay  the  rights  of  plaintiff  for  the  de- 
fendant's benefit.  The  plaintiff  had  a  right  to 
sue  the  real  party,  as  disclosed  by  the  instru- 
ment itself;  and,  having  done  so,  if  the  defend- 
ant is  entitled  to  contributions  from  his  alleged 
principals,  that  is  a  matter  in  which  this  plain- 
tiff has  no  interest,  and  his  rights  cannot  be  af- 
fected or  delayed  by  it. 

As  to  the  seventh  paragraph  of  the  answer, 
«S0.  that  the  bank  entered  into  an  agreement 
some  two  years  after  the  note  had  been  dis- 
counted, and  evidently  a  year  after  it;had  be- 
come due,  with  said  Ballard,  Rinehart,  Hol- 
mes, &  Robertson,  that  it  would  accept  their 
note  for  the  amount  of,  and  in  place  of,  the  said 
note  so  discounted  by  it  for  the  said  Ballard, 
Rinehart,  Holmes,  &  Robertson  as  aforesaid, 
and  that  the  said  Ballard,  Rinehart,  Holmes, 
&  Robertson  thereupon  agreed  to  and  with 
said  bank  that  they  would  make,  execute,  and 
deliver  to  said  bank  their  note  for  the  said 
amount,  and  take  up  and  deliver  to  defendant 


said  note  so  discounted  to  them,  we  do  not 
think  it  states  sufiScient.  This  was  not  done. 
Either  party  could  have  withdrawn.  It  was* 
no  part  of  the  original  agreement.  There  was 
no  consideration  for^any  such  contract,  and 
there  is  no  allegation  that  the  new  note  was- 
ever  tendered.  A  may  enter  into  an  agree- 
ment with  B  that,  if  B  will  tender  him  his  note 
at  a  certain  time,  he  will  deliver  to  B  a  note 
which  A  holds  against  C.  But  such  agree- 
ment would  be  no  defense  in  an  action  on  the 
note  against  C  providing  the  agreement  had 
not  been  executed.  It  is  also  claimed  that  in 
any  event  this  demurrer  should  not  have  been 
sustained,  for  the  reason  that  the  defendant 
pleaded  want  of  consideration;  but  the  want 
of  consideration  that  he  urges  depends  upon 
the  oral  testimony  which  he  seeks  to  introduce 
in  this  case  under  his  pleadings,  and  which  we 
have  found  is  not  competent  testimony.  Con- 
sequently the  plea  of  want  of  consideration 
falls  when  the  foundation  for  such  a  plea  is 
stricken  from  the  case. 

This  court  has  alwavs  been  of  the  opinion 
that  the  faith  and  credit  attaching  to  written 
agreements  should  not  be  easily  destroyed, 
and  the  best  of  reasons  could  be  adduced  for 
holding  a  contract  of  this  kind  sacred ,  and  un- 
changeable by  the  admission  of  parol  testi- 
mony,— except,  of  coiirse.  in  cases  of  fraud  or 
mistake.  These  reasons  have  been  so  often 
advanced  by  courts  and  law  writers,  and  are 
so  well  understood  by  the  profession,  that  It  is 
not  necessary  to  repeat  them  here. 

The  judgment  wUl  be  affirmed. 

*^ 

Scott,  Ch.  J.,  and  Reavis,' Gordon, and 
AnderSyfJJ.,  concur. 
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After  a  check  in  ^ven,  the  depositor  cannot, 
in  Dlioois,  by  arrangement  with  ,the  tmnk,  pre- 
vent the  applicatioD  of  future  deposits  to  its 
payment. 

(February  14, 1808.) 

APPEAL  by  plaintiff  from  a  jud/^nnent  of 
the  Appellate  Court,  First  District,  afBrm- 
ing  a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendant  in  an  action 
brought  to  enforce  payment  of  a  bank  check. 
Bevereed, 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  M«  Cos,  with  Messre.  Ashcraft  & 
Gordon,  for  appellant: 

The  appellant  was  entitled  to  receive  pay- 
ment of  the  check  on  presentation. 


NOTB.— As  to  the  right  to  stop  payment  of  a 
check,  see  note  to  Canterbury  v.  Bank  of  Sparta 
<Wl8.)  dOL.B.A.845. 
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Munn  V.  Burch,  25  HI.  86;  Chicago,  M.  &  F^ 
Ins.  Co.  V.  Stanford,  28  111.  168;  tjnion  Nat. 
Bank  v.  Oceana  County  Bank,  80  111.  212,  22 
Am.  Rep.  185;  Biekford  v.  First  Nat.  Bank, 
42  ni.  288,  89  Am.  Dec  486;  National  Bank 
V.  Indiana  Bkg.  Co.  114  111.  488. 

The  attempt  to  stop  payment  of  the  check 
was  a  fraud  upon  the  appellant,  of  which  the 
bank  had  notice. 

Thorn  V.  Sinsheimer,  66  111.  App.  556;  2 
Dan.  Neg.  Inst.  2d  ed.  §  1596;  Ames  v.  Mer- 
riam,  98  Mass.  294. 

The  appellee  was  legally  bound  to  pay  the- 
check,  if  the  depositor  had  sufficient  funds- 
when  the  check  was  presented. 

Barton  v.  People,  85  111.  AppJ578;  Queen  v. 
Bazelton,  L.  R.  2  C.  C.  184;  Jfwnn  v.  Bureh, 
25  111.  86;  Biekford  v.  First  Nat.  Bank,  42  111. 
288,  89  Am.  Dec.  486;  Fourth  Nat.  Bank  v. 
City  Nat.  Bank,  68  111.  898;  Metropolitan  Nat. 
Bank  v.  Jones,  187  lil.  684.  12  L.  R.  A.  492r 
Union  Nat.  Bank  v.  Oceana  County  Bank,  80< 
111.  212,  22  Am.  Rep.  185. 

Messrs.  Tenney,  McConnell,  Coffeen*. 
&  Harding*  for  appellee: 

The  bank  was  not  bound  to  pay  the  check 
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•out  of  funds  which  it  reoeiyed  after  the  check 
was  drawn,  and  with  specific  directions  not  to 
pay  them  out  on  that  dieck. 

The  principle  of  the  cases  is  that  the  deposi- 
tor, having  a  right  to  the  money,  may  transfer 
his  riffht  to  another  by  drawing  a  check,  and 
that  the  bank  is  bound  to  recognize  this  trans- 
fer and  pay  the  money  to  the  holder/ subject 
to  the  contingency  that  the  money  which  was 
thus  assigned  is  not  otherwise  appropriated  be- 
fore the  check  is  presented. 

When  Enill  drew  his  check  his  balance  was 
only  $98.58,  and  he  therefore  had  no  rieht  to 
draw  a  check  for  $800.  The  initial  step  in  the 
transaction  was  a  yiolation  of  the  contract  un- 
der which  appellant  claims  the  right  to  re- 
•coyer. 

JPabtt  BrewiTig  Co.  v.  Beeves,  43  111.  App. 
.154. 

When  this  check  came  to  appellant's  hands, 
payment  of  it  had  already  been  refused  be- 
•cause  the  drawer  had  not  then  funds  sufficient 
to  meet  it 

The  next  step  was  the  transfer  of  the  check 
from  Payne  to  the  Qage  Hotel  Company  for 
yalue,  and  without  notice  of  the  want,  or  fail- 
ure, of  consideration  between  Knill  and  Payne 
•and  of  the  fact  that  it  was  already  dishonored. 
Still  no  liability  had  atUcbed  to  the  bank. 

The  bank  was  under  np  obligation  to  anyone, 
•either  upon  the  check  or  because  of  the  check. 
It  could  with  safety  haye  paid  to  Enill  the 
smal)  balance  standing  to  his  credit.  Enill 
iras  under  no  obligation  to  make  further  de- 
posits, the  bank  was  under  no  obligation  to  re- 
•ceiye  them,  eyen  if  tendered. 

The  bank  and  Enill,  then,  were  at  liberty 
to  deal  further  with  each  other  or  not,  as  they 
flaw  m.  and  no  limitation  on  this  right  was 
created  by  the  fact  that  this  check  was  out- 
standing. 

Biehardaon  y.  International  Bank,  11  111. 
App.  582. 

While  the  drawing  of  the  check  operates  as 
an  assignment  pro  tanio  of  the  fund,  this  is  so 
only  as  between  the  drawer  and  the  payee;  and 
it  has  no  effect  whatever  upon  the  rights  of  the 
bank  until  the  check  is  presented  for  payment. 

Bank  of  Antigo  y.  Union  Trust  Co,  50  111. 
-       ^I1L343, 
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Cartwrifl^ht*  J.,  delivered  the  opinion  of 
the  court: 

Henry  C.  Enill  was  a  depositor  in  the  bank 
•of  appellee,  and  on  June  21,  1898,  drew  his 
check  on  appellte  for  $800  payable  to  the  order 
of  Leroy  Payne,  and  delivered  it  to  the  payee. 
Payne  on  the  same  day  indorsed  the  check, 
and  delivered  it  to  appellant,  who  paid  him 
$800  for  it.  Appellant  deposited  the  check  to 
the  credit  of  its  account  with  its  bank,  the 
Union  Trust  Company  of  Chicago;  and  the 
latter  sent  it  through  the  clearing  house,  and  it 
was  presented  to  appellee  for  payment  on  June 
1^.  On  the  day  the  check  was  drawn  the 
amount  of  Enill's  deposit  was  $98.53,  but  he 
made  subsequent  deposits,  and  when  the  check 
was  presented  he  had  on  deposit  with  appellee 
funds  in  excess  of  the  amount  of  the  check. 
Appellee  refused  payment  on  the  ground  that 
Enill  had  ordered  it  not  to  pay  the  check,  and 
the  paying  teller  marked  it,  "Payment 
stopped."  On  June  24  the  dishonered  check 
89L.R.A. 


was  returned  to  appellant  by  the  Union  Trust 
Company,  and  appellant  on  that  day  again 
presented  it  to  appellee,  which  still  had  suffi- 
cient money^o  Enill's  credit  to  pay  it;  but  pay- 
ment was  again  refused  on  the  ground  that  it 
had  been  stopped  by  Enill.  Thereupon  the 
appellant  brought  this  suit  against  appellee 
for  the  amount  of  the  check.  A  Jury  was 
waived,  and  the  cause  tried  before  the  court, 
resulting  in  a  finding  and  judgment  for  ap- 
pellee. On  appeal  the  judgment  was  affirmed 
by  the  appellate  court  for  the  first  district, 
which  granted  a  certificate  of  importance,  and 
the  case  has  been  brought  to  this  court. 

There  is  no  dispute  as  to  the  material  facts 
as  above  stated,  and  the  rights  of  the  parties 
depend  upon  the  question  whether  appellee 
was  justified  in  its  refusal  to  pay  the  check 
because  of  the  order  of  Enill  that  it  should  not 
be  paid.  This  question  is  presented  by  the 
action  of  the  court  in  refusing  and  modifying 
propositions  of  law  presented  at  the  trial.  The 
relation  of  the  banker  to  the  check  holder  has 
been  frequently  considered  by  this  court,  and 
the  right  of  the  check  holder  to  payment  on 
presentation  of  the  check,  provid^l  there  are 
sufficient  funds  on  deposit  to  meet  it,  has  been 
recognized  and  upheld  in  every  case.  This 
court  has  constantly  held  that  when  the  check 
of  a  depositor  is  presented  to  the  banker,  if  the 
deposit  is  sufficient  to  pay  the  check,  it  is  an 
absolute  appropriation  ol  the  amount  of  the 
check  to  the  holder,  and  that  the  contract  im- 
plied by  law  between  the  banker  and  his  de- 
positor, for  the  benefit  of  whoever  may  become 
the  holder  of  a  check,  is  one  upon  which  such 
holder  can  maintain  ^an  action.  A  different 
rule  prevails  in  some  other  jurisdictions,  but 
this  one  has  been  affirmed  by  many  courts  and 
leading  text-writers  as  the  logical  one.  The 
case  of  Munn  y.  Burck,  25  III.  35,  has  been 
generally  regarded  as  the  leading  case  in  this 
country  statine  the  nature  of  the  contract,  and 
affirming  the  right  of  the  chleck  holder  to  sue 
and  recoyer  from  the  bank  for  reusing  to 
honor  a  depositor's  check  under  such  circum- 
stances. In  that  case,  after  statine  the  uni- 
versal custom  which  enters  into,  and  forms  a 
part  of,  every  contract  between  a  banker  and 
depositor,  it  was  said  (p.  40):  "This  universal 
custom  shows  us  what  the  contract  of  all  the 
parties  is.  It  shows  us  that  the  banker,  when 
he  receives  the  deposit,  agrees  with  the  de- 
positor to  pay  it  out,  on  the  presentation  of  his 
checks,  in  such  sums  as  those  checks  may  call 
for,  and  to  the  person  presenting  them;  and 
with  the  whole  world  he  agrees  that  whoever 
shall  become  the  owner  of  such  check  shall, 
upon  presentation,  thereby  become  the  owner, 
and  entitled  to  receive  the  amount  called  for 
by  the  check,  provided  the  drawer  shall  at 
that  time  have  that  amount  on  deposit  Who 
shall  object  to  that  portion  of  the  contract 
which  the  law  raises  by  implication  on  the 
part  of  the  banker  to  the  third  person, — to 
anybody  and  to  everybody?"  And  It  was 
further  said :  "We  hold,  then,  that  the  check 
of  a  depositor  upon  his  banker,  delivered  to 
another  for  value,  transfers  to  that  other  the 
title  to  so  much  of  the  deposit  as  the  check 
calls  for,  which  may  again  be  transferred  to 
another  by  delivery;  and  when  presented  to 
the  banker,  he   becomes  the  holder  of  the 


1898. 


Gaoe  Hotel  Co.  v.  Union  National  Bank. 


481 


money  to  the  use  of  the  owner  of  the  check, 
and  18  bound  to  account  to  him  for  that 
amount,  providing  the  party  drawing  the  check 
has  funds  to  that  amount  on  deposit,  subject 
to  his  check  at  the  time  it  is  presented.  lo 
Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68  III. 
898,  this  court  said  (p.  402):  '*The  universal 
custom  informs  us  what  the  contract  of  all  the 
parties  to  such  transaction  is.  It  informs  us 
that  the  banker,  when  he  receives  the  deposit, 
-agrees  with  the  depositor  to  pay  it  put,  on  the 
presentation  of  his  checks,  in  such  sums  as 
those  checks  may  specify,  and  to  the  person 
presenting  them;  and  with  the  whole  world 
the  banker  agrees  that  whoever  shall  become 
the  owner  of  such  check  shall,  upon  presenta- 
tion thereof,  become  thereby  the  owner,  and 
entitled  to  receive  the  amount  specified  in  the 
check,  provided  the  drawer  shall  at  that  time 
have  that  amount  on  deposit. "  The  same  doc- 
trine has  been  affirmed  in  the  following  cases: 
Bickford  v.  First  Nat.  Bank,  42  111.  238,  89 
Am.  Dec.  436;  Union  Nat.  Bank  v.  Oceana 
Otmnty  Bank,  80  111.  212,  22  Am.  Rep.  185; 
NaOonfiUBankv.  Indiana  Bkg.  Co.  114111.  488; 
Ustropolitan  Nat.  Bank  v.  Jones,  187  111.  634, 
12  L.  R.  A.  492;  Bank  of  Antigo  v.  Union 
Trust  Co.  149  111.  848,  28  L.  R.  A.  611.  It  is 
^also  the  rule  that  the  drawer  of  a  check  cannot 
stop  payment  of  it  after  it  has  passed  into  the 
hands  of  a  bona  fide  holder.  Union  Nat. 
Bank  v.  Oceana  County  Bank,  80  111.  212,  22 
Am.  Rep.  185. 

These  decisions  are  not  controverted  by  ap- 
pellee, but  the  argument  in  its  behalf  is  that, 
after  the  check  was  given,  Enill  could  make 
;an  arrangement  with  appellee  that  future  de- 
posits should  not  be  applied  to  its  payment. 
When  the  check  was  drawn  the  amount  to 
EnlU's  credit  was  not  sufficient  to  pay  it,  and 
aftor  Enill  had  ziven  the  order  not  to  pay  it 
the  bank  received  deposits  before  the  presenta- 
tion which  Increased  his  balance  to  more  than 
the  amount  of  the  check.  It  is  insisted  that 
Enill  was  free  to  make,  and  appellee  to  receive, 
deposits  under  an  arrangement  that  this  check 
should  not  be  paid.  Of  course,  if  Enill  could 
make  such  an  arrangement  on  June  21  as  to 
further  deposits,  he  or  any  other  depositor  in  a 
bank  could  make  a  special  contract,  when 
opening  an  account,  that  only  certain  checks 
should  oe  paid,  or  at  any  time  limit  the  liabil- 
itv  of  the  bank  by  a  secret  arrangement  between 
himself  and  the  bank  as  to  checks  that  might 
be  drawn  in  the  future,  in  any  manner  that 
thev  saw  fit.  We  think  such  a  proposition 
plainly  unsound,  and  in  conflict  with  the  de- 
cisions above  referred  to.  If  such  a  special 
agreement  could  be  made,  a  person  about  to 
take  a  check  could  not  rely  upon  the  con- 
tract implied  by  the  law,  but  would  be  com- 
pelled to  go  to  the  bank  and  ascertain  whether 
the  account  had  been  opened  under  any  special 
•or  private  arrangement  between  the  banker  and 
depositor,  or  whether  any  instructions  had 
been  siven  by  the  depositor  as  to  what  checks 
should  be  paid.  Even  if  he  should  find  that 
there  was  no  agreement  or  instruction,  and 
should  take  the  check,  he  could  not  then  rely 
upon  the  banker's  contract  to  pay  it  if  the 
funds  were  on  deposit,  since  they  might  be 
checked  out  or  withdrawn,  and  a  new  de- 
posit made  under  an  agreement  or  instruc- 
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tion  that  he  should  not  be  paid.  The  basis  of 
the  decisions  has  been  that  by  universal  custom 
there  is  a  contract  between  the  banker  and  de- 
positor, created  by  the  deposit  and  receipt  of 
the  money,  with  the  whole  world,  and  for  the 
benefit  of  everv  person  who  shall  become 
the  holder  of  a  check.  If  the  funds  are  in  the 
bank  when  the  check  is  drawn,  the  drawing  is 
an  appropriation,  as  between  the  drawer  and 
the  payee,  of  the  sum  of  money  named  in  the 
check,  which  is  to  He  in  the  bank  until  called 
for  bj  a  presentation  of  the  check.  It  is  true 
that  m  such  a  case  there  is  no  privity  between 
the  bank  and  the  check  holder  until  present- 
ment, and  that  priority  in  drawing  a  check 
does  not  give  priority  of  right  to  the  fund,  as 
against  the  banker,  but  that  such  priority  of 
right  is  determined  by  the  order  of  presenta- 
tion. In  Munn  v.  Burch,  25  111.  85,  it  was 
said  (p.  40):  * 'Surely  every  sound  lawyer  will 
at  once  perceive  a  privity  of  contract  between 
the  banker  and  the  holder  of  the  check,  created 
by  the  implied  promise  held  out  to  the  world 
by  the  banker,  on  the  one  side,  and  the  receiv- 
ing of  the  check  for  value,  and  presenting  it, 
on  the  other.  It  is  a  familiar  principle  of 
daily  illustration,  that  a  promise  made  to  the 
public  that  the  performance  of  a  particular 
act  shall  entitle  the  person  performing  the  act 
to  a  particular  right  is  a  valid  assumpsit  to 
such  person.  The  promise  on  the  one  hand,  and 
the  performance  on  the  other,  creates  a  privity 
between  the  parties  as  intimate  and  as  obliga- 
tory as  if  the  promise  had  originally  been  made 
to  the  particular  person."  In  2  Daniel  on  Ne- 
gotiable Instruments  (g  1638),  the  author  says: 
''The  objection  to  the  check  holder's  suing  the 
bank,  on  the  ground  that  there  is  no  privity 
between  him  and  the  bank,  seems  to  us  utterly 
untenable.  It  is  true  that  there  is  no  privity 
before  the  presentment  of  the  check,  out  by 
that  very  act  they  are  brought  in  privity,  and 
the  check  holder  s  right  to  sue  the  bani  com- 
pleted. Enill  had  a  right  to  draw  his  check  In 
the  reasonable  expectation  that  he  would  have 
funds  at  the  time  of  presentment,  adequate  to 
meet  it,  and  he  did  have  sufficient  funds  to  his 
credit  at  the  time  of  presentment.  By  giving 
the  check  he  assumed  the  obligation  that  the 
funds  should  be  there.  Of  course  he  might 
have  withdrawn  his  deposit  before  present- 
ment, or  have  declined  to  make  a  further 
deposit  to  meet  the  check,  and  have  thus  com- 
mitted a  fraud  upon  appellant;  but,  if  he  had 
done  so,  it  would  have  been  his  fraud,  and  not 
that  of  appellee,  and  appellee  would  have 
been  in  no  wise  responsible  for  it.  It  does  not 
aid  appellee  that  Enill  might  have  committed 
a  fraud  in  that  way.  so  that  appellant  is  no 
worse  off  than  it  would  have  been  if  he  alone 
had  committed  the  fraud.  Its  duty  was  to 
stand  indifferent  and  perform  its  obligation. 
When  it  accepted  his  account,  it  did  so  with 
an  agreement  with  the  whole  world  that  who- 
ever should  become  the  owner  of  his  check 
should,  upon  presentation  thereof,  become  the 
owner  and  entitled  to  receive  the  amount  speci- 
fied in  the  check, — not  as  a  matter  of  favor, 
but  as  a  matter  of  right,— provided  Enill  at  the 
time  had  the  amount  on  deposit.  This  agree- 
ment was  for  the  benefit  of  such  check  holder, 
and  we  think  no  special  contract  could  be 
made  to  abrogate  it,  without  the  consent  of 
81 
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the  check  holder.  Appellant  in  taking  the 
check  had  a  ri^ht  to  rely  upon  the  contract 
implied  by  the  law  and  was  entitled  to  enforce 
it. 

Ths  judgments  of  the  Appellate  Court  and 
Circuit  Court  are  reversed,  and  the  cause  is  re- 
manded to  the  Circuit  Court. 


Randolph  E.  FISHBURN  et  al,,  Appts., 

V. 

City  of  CHICAGO. 

an  BL  888.) 

An  ordinance  preelndin^  competition 
for  a  Btreet-pavinigr  contract  by  requiring 
tbe  use  of  aspbaltum  which  can  be  obtained  only 
from  premlsee  owned  and  controlled  by  one  pri- 
vate corporation  is  void  as  airainst  public  policy 
in  creating  a  monopoly,  although  the  ordinance 
provides  that  the  work  shall  be  awarded  to  the 
lowest  responsible  bidder. 

(February  14, 18»8.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  enforc- 
ing payment  of  an  assessment  for  the  paving 
of  Gladys  avenue.    Reversed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Wilson,  Moore,  &  Mcllvatne 
and  Charles  D«  Richards,  for  appellants: 
.  Tbe  provision  limit! n|^  the  material  to  as- 
pbaltum obtained  from  Pitch  lake  in  tbe  island 
of  Trinidad,  is  contrary  to  law,  being  in  re- 
straint of  trade,  and  contrary  to  public  policy. 

1  Dill.  Mun.  Corp.  §  862.  note  8.  p.  544; 
Dean  v.  Charlton,  23  Wis.  590.  99  Am.  Dec. 
206;  Nicholson  Pavement  Co,  v.  Painter,  86 
Cal.  699;  Dolan  v.  New  York,  4  Abb.  Pr.  N.  8. 
897;  Burgess  v.  Jefferson,  21  La.  Ann.  143. 

Bo^^s,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  petition  for  judgment  confirming 
a  special  assessment  to  defri^  the  expense  of 
improving  Gladys  avenue,  in  the  city  of  Chi- 
cago. Objections  interposed  by  the  appellants 
were  overruled,  and  judgment  entered  in  ac- 
cordance with  the  prayer  of  the  petition.  This 
is  an  appeal  to  bring  the  judgment  into  review 
In  this  court. 

The  ordinance  provides  that  "the  cement- 
ing material  shall  be  a  paving  cement  prepared 
from  rfflned  Trinidad  asphaltum,  obtained 
from  Pitch  lake,  in  the  island  of  Trinidad;" 
and  the  objection  is,  that  tbe  effect  of  this 
provision  is  to  prevent'  competition  among 
those  desiring  to  contract  to  perform  such 
work  and  furnish  the  material  necessary  to 
complete  the  ibaprovement.  It  is  conceded 
this  alleged  objection  does  not  appear  from 
the  face  of  the  ordinance,  but  appellants 
offered  to  produce  evidence  to  show  said  Pitch 
lake,  in  tbe  island  of  Trinidad,  is,  and  was 
when  the  ordinance  was  passed,  the  private 
property,  and  under  the  absolute  control,  of 
the  Barber  Asphalt  Company;  that  said  Bar- 
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ber  Asphalt  Company  is  a  private  corporation^ 
having  its  principal  ofi3ce  In  the  city  of  Chi- 
cago; that  there  were  at  least  five  other  com- 
panies or  corporations  having  offices  in  the 
city  of  Chicago  engaged  in  the  business  of 
selling  asphaltum  procured  in  the  island  of 
Trinidad  for  street  paving,  but  not  procured 
at  Pitch  lake,  in  saia  island,  but  which  asphal- 
tum was  equal,  for  street-paving  purposes,  to 
the  asphaltum  obtained  from  said  Pitch  lake; 
and  that  all  of  said  companies  and  said  Barber 
Asphalt  Company  were  competitors  in  the 
business  of  supplying  asphaltum  for  paving 
streets  in  the  city  of  Chicago. 

It  is  a  well-settled  general  rule  that  all  con- 
tracts, in  which  the  public  are  interested, 
which  tend  to  prevent  competition,  whenever 
a  statute  or  known  rule  of  law  requires  com- 
petition, are  void.  Chicago  v.  Rumpff,  45  IlL 
90,  92  Am.  Dec.  196;  People,  Peabody,  y.  CM- 
eago  Gas  Trust  Co.  180  111.  268,  8  L.  R  A.  497; 
Fbss  V.  Cummings,  149  111.  858;  1  Addison, 
Contr.  p.  278;  2  Beach,  Modern  Law  of  Contr. 
§  1108.  The  statute  by  the  authority  of  which 
the  city  council  enacted  the  ordinance,  under 
consideration  provides  as  follows:  "All  con- 
tracts for  the  making  of  any  public  improve- 
ment, to  be  paid  for  in  whole  or  in  part  by  a 
special  assessment,  and  any  work  or  other 
public  improvement,  when  the  expense  thereof 
shall  exceed  $500,  shall  be  let  to  the  lowest 
responsible  bidder,  in  the  manner  to  be  pre- 
scribed by  ordinance — such  contract  to  be  ap- 
proved by  the  mayor  or  president  of  the  board 
of  trustees;  provided,  however,  any  such  con- 
tract may  be  entered  into  by  the  proper  officer 
without  advertising  for  bids,  and  without  such 
approval,  by  a  vote  of  two  thirds  of  all  th» 
aldermen  or  trustees  elected."  1  Starr  &  C. 
Anno.  Stat.  1896,  chap.  24,  p.  777,  1  166. 
The  ordinance  in  question  provided  the  con> 
tract  to  perform  the  work  should  be  awarded 
to  the  lowest  responsible  bidders.  If  the  re- 
quirement that  the  aspbaltum  to  be  used  in 
the  improvement  should  be  obtained  frontk- 
Pitch  lake,  in  the  island  of  Trinidad,  tended 
to  restrict  competition  among  those  who  might 
desire  to  Jbecome  bidders  for  the  performance 
of  the  work  of  improving  the  street,  qr  tended 
to  create  a  monopoly  in  favor  of  anyone  having 
for  sale  the  asplialtum  necessary  to  be  used  in 
the  work  of  paving  the  said  street,  it  would 
fall  under  the  ban  of  this  general  rule  of  the 
law,  and  must  be  declared  inoperative  and 
void.  It  does  not  appear  from  the  face  of  the 
ordinance  that  the  effect  is  neceesarily  to  so- 
prevent  competition  or  create  a  monopoly;  but 
the  proffered  proof,  which  the  court  excluded, 
unmistakably  disclosed  that  the  asphaltum  re- 
quired by  the  ordinance  to  be  used  in  making 
the  street  was  a  product  which  could  only  be  ob- 
tained by  purchase  from  a  single  corporation. 
The  direct  effect  of  the  requirement,  therefore, 
was  to  create  a  monopoly  in  favor  of  that  corpo- 
ration aud  to  restrict  competition  in  bidding  ac- 
cordingly^. The  principle  under  which  the  re- 
iected  evidence  under  consideration  must  be,  a» 
it  is,  held  by  us  to  be  competent,  came  before 
this  court  for  discussion  in  the  case  of  Chicago 
V.  Rumpff  and  Chicago  v.  Turner,  which  cases 
were  consolidated  and  decided  together,  and 
are  reported  in  46  111.  90.  The  conclusion  of 
the  court  was  that  the  ordinance  then  under 
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consideration  tended  necessarily  to  create  a 
monopoly,  and  was  therefore  void;  and  the 
doctrine  of  the  case  is  approved  in  People,  Pea- 
body,  v.  Chicago  Qa%  Trust  Oo,  130  111.  268,  8 
L.  R.  A.  497,  and  Fo9»  v.  Oummings,  149  111. 
853. 

The  only  cases  to  which  we  have  been  re- 
ferred which  support  the  view  that  a  city, 
when  providing  by  ordinance  for  a  public  im- 
provement, where  the  work  is  to  be  done  and 
materials  to  be  furnished  by  the  lowest  re- 
sponsible bidder,  may,  by  provisions  in  the  or- 
dinance, restrict  the  bidders,  or  provide  for  the 
use  of  an  article  solely  controlled  by  one  per- 
son, are  cases  where  the  city  desired  to  use 
some  patented  article  or  process  covered  by 
patent.  The  supreme  courts  of  Michigan  and 
of  New  York  (in  the  former  state,  by  a  divided 
court)  entertained  the  view  that  an  ordinance 
which  provided  a  contract  should  be  let  to  the 
lowest  bidder  for  the  improvement  of  the  street 
by  the  use  of  a  designated  patented  pavement 
was  valid;  and  the  decisions  of  the  supreme 
court  of  Kansas  in  Yarnold  v.  Lavyrence,  15 
Kan.  126,  is  frequently  cited  as  an  authority 
in  support  of  the  same  view  of  the  question. 
In  Yarnold  v.  Lawrence,  15  Kan.  126,  the  de- 
cision was  rested  upon  the  ground  the  statute 
of  that  state  did  not  require  the  contract  in 
question  should  be  let  to  the  lowest  bidder,  and 
for  that  reason  that  court  upheld  the  ordi- 
nance, without  deciding  the  question  here  in- 
volved. The  supreme  court  of  Wisconsin  and 
other  states  have  adopted  the  view  that  such 
ordinances  are  void;  and  Mr.  Dillon,  after  dis- 
cussing the  question  in  the  first  volume  of  his 
work  on  Municipal  Corporations  (in  §  467), 
says,  "The  question  is  close,  but  there  seems, 
so  far,  to  be  a  tendency  in  the  courts  to  adopt 
the  Wisconsin  view."  In  all  of  the  cases 
where  an  ordinance  has  been  held  valid  which 
provided  for  the  use  of  some  patented  article 
or  process,  the  argument  most  relied  upon  by 
the  courts  to  justify  the  view  the  ordinance 
was  valid  is  that  municipal  corporations  ought 
not  to  be  denied  the  right  to  avail  themselves 
of  the  advantages  arising  from  the  discoveries 
and  inventions  of  the  age,  and  that  when  the 
eeneral  {government  protected  a  discovery  or 
invention  by  a  patent,  which  created  a  mo- 
nopol  V  therein,  competition  in  the  purchase  or 
use  of  such  patented  article  or  process  became 
impossible,  and  that  the  monopoly  which  it 
was  urged  the  ordinance  tended  to  create  in 
fact  had  legal  existence  entirely  independently 
of  the  ordinance,  and  that,  therefore,  the  ordi- 
nance did  not  have  any  effect  to  create  a  mo- 
nopoly, or  prevent  competition  among  bidders. 
In  Mr.  Dillon's  view,  these  cases  are  rather 
overcome  bv  the  current  of  authority;  but,  if 
they  should  be  accepted  as  stating  the  correct 
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rule,  they  have  little  application  to  the  case  in 
hand,  for  the  reason  the  monopoly  created 
under  the  ordinance  under  consideration  is  not 
in  favor  of  a  patented  article.  The  asphaltum 
offered  for  sale  by  the  Barber  Asphalt  Com- 
pany has  no  superior  legal  right  in  the  mar- 
kets, and  is  not  entitled  to  be  given  any  by  the 
terms  of  the  ordinance,  nor  is  it  lawful  for  the 
ordinance  to  ffive  it  an  improper  preferepce;. 
but  it  should  be  left  to  depend  upon  its  merits- 
for  any  monopoly  it  may  obtain  in  the  good 
opinion  of  the  public.  But  it  may  be  said 
that  cities,  in  the  construction  of  public  im- 
provements, ought  to  have,  as  have  individ- 
uals in  the  construction  of  private  structures, 
the  right  to  select  for  use  the  article  or  sub- 
stance best  fitted  and  adapted  to  the  purpose, 
and  that  to  deprive  the  public  of  the  right  to 
select  and  use  such  superior  articles  is  opposed 
to  public  policy,  and  positively  disadvantage- 
ous to  the  public.  The  force  of  this  argu- 
ment must,  of  course,  be  admitted;  but  upon 
reflection  it  is  readily  seen  it  is  not  necessary 
to  foster  and  create  a  monopoly,  and  prevent 
competition  in  the  letting  of  public  contracts, 
by  providing  in  ordinances  that  a  certain  sub- 
stance or  article,  and  no  other,  shall  be  used. 
If  it  be  the  judgment  of  the  city  council  that 
the  most  suitable  and  best  material  to  be  used 
in  any  contemplated  improvement  is  the  prod- 
uct of  some  particular  mine  or  quarry,  or  some 
substance  or  compound  which  is  in  the  con- 
trol of  some  particular  firm  or  corporation,  the 
ordinance  might  be  so  framed  as  to  make  such 
production,  substance,  or  compound  the  stand- 
ard of  quality  and  fitness,  and  to  require  that 
material  equal  in  all  respects  to  it  should  be 
employed.  An  ordinance  making  it  indispen- 
sable that  an  article  or  substance  in  the  con- 
trol of  but  a  certain  person  or  corporation  shall 
be  used  in  the  construction  of  a  public  work 
must  necessarily  create  a  monopoly  in  favor  of 
such  person  or  corporation,  and  also  limit  the 
persons  bidding  to  those  who  may  be  able  to 
make  the  most  advantageous  terms  with  the 
favored  person  or  corporation.  If  all  the  or- 
dinances adopted  by  the  city  council  of  the 
city  of  Chicago  providing  for  the  paving  of 
streets  and  public  places  in  the  city  should  se- 
lect the  stock  in  trade  of  a  particular  firm  or 
corporation  as  the  only  material  to  be  used  in 
making  such  street  improvements,  the  evil 
would  be  intolerable;  and,  if  they  may  law- 
fully select  such  article  in  one  ordinance,  it 
cannot  be  unlawful  to  make  it  the  settled  pol- 
icy of  the  city  that  material  for  paving  streets 
shall  be  purchased  of  but  one  seller. 

Because  of  the  error  of  the  court  in  ruling 
the  proffered  testimony  was  inadmissible,  t& 
judgment  must  be  reversed,  and  the  cause  re- 
manded. 
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\m  An  orifl^inal  package  ia  that  package 
which  is  delivered  by  the  Importer  to  the  carrier 
at  the  initial  point  of  shipment,  in  the  exact  con- 
dition in  which  it  was  shipped. 

8«  The  determination  of  the  internal 
revenue  department  that  a  paokaipe  is  a 
proper  and  orl^rinal  package  for  purposes  of  taxa- 
tion does  not  show  that  it  is  an  original  package 
of  commerce. 

8*  A  pine  box  in  which  are  packed  for 
convenience  in  shipment  packag^e^  of 
cifl^aretteflf  each  of  which  contains  ten  cigar- 
ettes and  is  sealed  with  an  internal  revenue  stamp, 
without  any  other  packing  or  indosure  around 
or  about  them  except  the  box  itself,  is  the  origi- 
nal package  of  commerce;  and  when  that  is 
opened  the  packages  of  cigarettes  are  subject  to 
the  police  power  of  the  state  as  a  part  of  the 
common  mass  of  property  therein. 


(January  24, 1808.) 

APPEAL  by  petitioner  from  an  order  of  the 
Superior  Court  of  Cedar  Rapids  County 
denying  a  petition  for  writ  of  habeas  corpus  to 
obtain  petitioner's  release  from  custody  of  the 
shenfF  of  Linn  County  to  which  he  had  been 
committed  for  violation  of  the  anti-cigarette 
law.    Afflrmed. 

Statement  by  Deemer,  Ch.  J.: 

This  is  a  habeas  corpus  proceeding  in  which 

f)]aintifF  and  appellant  alleged  that  he  was  un- 
awfully  restrained  of  his  liberty  by  defend- 
ant, who  is  sheriff  of  Linn  county,  under  a 
warrant  of  commitment  issued  by  one  Rail,  a 
Justice  of  the  peace  in  and  for  said  county,  in 
pursuance  of  a  judgnvent  of  conviction  for 
violation  of  what  is  familiarly  known  as  the 
**Anti-Ci^rette  Law."  Plaintiff  alleges  that 
his  commitment  was  and'is  illegal,  for  the  rea- 
son that  while  he  sold  cigarettes,  yet  that  the 
same  were  sold  in  the  ''original  package"  in 
which  imported,  and  that  the  law  under  which 
he  was  convicted  is  unconstitutional  in  so  far 
as  it  applies  to  such  sales.  The  trial  court  re- 
manded the  petitioner,  and  from  the  order  and 
judgment  so  entered  he  appeals. 

Mewn,  John  M.  Redmond  and  W«  W. 
Fuller,  for  appellant: 

It  was  admitted  by  the  Supreme  Court  of 
the  United  States  that  the  prohibitory  liquor 
laws  "were  enacted  in  the  exercise  of  the  police 
power  of  the  state"  {Leisy  v.  -Sarrfin,  135  U. 
S.  100,  84  L.  ed.  128,  3  Inters.  Com.  Rep.  36; 
Wilkerson  v.  Rahrer  {Be  Rahrer),  140  U.  8. 
559,  86  L.  ed.  576),  "and  not  at  all  as  regula- 
tions of  commerce"  {Wilkerwn  Y.*Rahrer  (Be 
Rahrer),  140  U.  8.  659,  36  L.  ed.  576);  that 
thev  "were  enacted  solely  to  protect  the  health 
and  morals  of  the  people,  and  to  promote  peace 


and  good  order  among  them"  {Bowman  v.  Chi- 
cago <fc  N,  W,  R.  Co.  125  U.  S.  465,  514. 515, 31 
L.  ed.  700,  717, 1  Inters.  Com.  Rep.  823;  Leity 
V.  Hardin,  186  U.  8.  114,  34  L.  ed.  134.  3  In- 
ters. Com.  Rep.  86),  by  suppressing  the  manu- 
facture and  sale  of  an  '  'article  the  use  or  abuse 
of  which  it  [the  state  of  Iowa]  deemed  dele- 
terious" {Leiky  v.  Hardin,  185  U.  8.  114.  84  L. 
ed.  128,  8  Inters.  Com.  Rep.  36);  and  that  thoee 
laws  were  "fairly  adapted  to  accomplish  those 
objects." 

Bouman  v.  Chicago  d  K  W.  B.  Co.  126  U.  S. 
465,  514. 515,  31  L.  ed.  700. 717. 1  Inters.  Com. 
Rep.  823. 

And  yet  that  court  in  passing  on  these  laws, 
held  that  a  state  cannot,  without  the  consent 
of  Congress,  express  or  implied,  regulate  com- 
merce between  its  people  and  those  of  other 
states  of  the  Union,  in  order  to  effect  its  end, 
however  desirable  such  a  regulation  might  be. 

Leity  v.  Hardin,  185  U.  8. 118,  34  L.  ed.  184. 
8  Inters.  Com.  Rep.  86;  Wilkerson  v.  Bahrer 
{Be  Bahrer),  140  U.  8.  569.  86  L.  ed.  576. 

The  sealed  packages,  containing  ten  cigar- 
ettes each,  were  the  "original  parages"  not- 
withstanding that,  for  convenience  of  ship- 
ment, a  number  of  them  were  put  in  a  wooden 
case. 

United  States  v.  Ooldbaek,  1  Hughes,  529;  Esc 
parte  Jervey,  66  Fed.  Rep.  957;  Boioman  v.  Chi- 
cago db  S.  W,  B.  Co,  125  U.  8.  465.  31  L.  ed. 
700.  1  Inters.  Com.  Rep.  823;  Be  Beine,  42  Fed. 
Rep  646;  Be  Harmon,  43  Fed.  Rep.  872. 

The  very  question  in  issue  here  has  been  de- 
cided more  than  once  by  this  court,  and  it 
would  seem  to  be  unnecessary  to  fortify  the 
court  by  the  citation  of  decisions  in  other  ju- 
risdictions, and  that  the  appellant  should  be 
able  to  invoke  with  confidence  and  safety  the 
wholesome  maxim.  Stare  decisis. 

Collins  V.  Hills,  77  Iowa,  181,  3  L.  R.  A. 
110;  StaU  V.  Coonan,  82  Iowa,  400,  8  Inters. 
Com.  Rep.  670;  Hopkins  v.  Lewis,  84  Iowa, 
690,  15  L.  R.  A:  897;  SlaU  v.  MiUer,  86  Iowa, 
638. 

Identical  cases,  in  all  respects,  with  the  case 
at  bar,  were  the  cases  of  State  of  H^shington 
V.  Goowsrt,  decided  by  the  United  States  Cir- 
cuit Jud^e  Hanford  in  June,  1898. 

StaU  V.  Qoetge,  27  8.  E.  226,  decided  in  June, 
1896,  by  the  circuit  court  of  West  Virginia, 
was  a  case  where  the  facts  were  in  every  i^rtic* 
ular  identical  with  the  facts  in  this  case. 

Mr.  Milton  Remlej,  Attorney  General, 
for  appellee: 

Putting  up  goods  for  the  convenience  of  the 
seller  at  retail  into  bundles,  papers,  bottles,  or 
boxes  carries  with  it  nothing  of  the  idea  of 
putting  goods  in  packages  for  transportation. 

A  small  paper  box  or  bundle  or  bottle  which 
in  that  form  is  unsuitable  for  shipment  but  ia 
required  to  be  packed  in  the  same  kind  of  a 
box,  barrel,  crate,  or  bundle  for  shipment  after 
it  is  taken  out  of  the  package  in  which  it  was 
shipped,  is  not  an  original  package. 

Keith  V.  State,  91  Ala.  2.  10  L.  R  A.  480; 
State  V.  Parsons,  124  Mo.  436;  Com,,  PhOadd- 


Note.— As  to  what  constitutes  an  orlcrlnal  paok- 
affe  of  oommeroe,  see  also  State  v.  Chapman  (8.  D.) 
10  L.  R.  A.  4BS;  Keith  v.  State  (Ala.)  10  L.  B.  A.  4B0: 
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Com.,  Philadelphia  County,  v.  Sohollenbericer  (Pa.) 
22  L.  B.  A.  156.  and  Com.  v.  Paul  (Pa.)  80  U  K.  A. 
886. 
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fhia  C<mnty,  ▼.  SehoOenherger,  158  Pa.  201,J22 
I.  R.  A.  156;  Com,  v.  ZeU.  138  Pa.  615.  11  L. 
R  A.  602;  Brown  v.  Maryland,  25  U.  S.  12 
Wheat.  419.  6  L.  ed.  678;  Leisy  v.  Hardin,  185 
U.  S.  100,  34  L.  ed.  128,  8  Inters.  Com.  Rep. 
86;  Allen,  SpiekUr,  v.  Black,  48  Fed.  Rep.  228; 
8tnU  V.  Emert,  103  Mo.  24.  11  L.  R.  A.  219, 
3  Inters.  Com.  Rep.  527;  Emert  v.  Missouri, 
156  U.  a  296,  39  L.  ed.  430,  5  Inters.  Com. 
Rep.  68. 

Bearing  in  mind  that  the  package  in  which 
the  cigarettes  were  shipped  into  Cedar  Rapids 
was  broken  open.  or.  to  use  the  language  of 
some  cases,  "the  bulk  was  broken."  it  b^me 
incorporated  as  a  part  of  the  mass  of  the  prop- 
erty of  the  state;  it  lost  its  distinctive  character 
as  an  import. 

Brown  v.  Maryland,  26  U.  8. 12  Wheat.  419, 
6  L.  ed.  678;  Oim.,  Philadelphia  County,  v. 
SehoUenberger,  156  Pa.  201,  22  L.  R.  A.  165; 
Powell  V.  Pennsylvania,  127  U.  8.  678.  32  L. 
ed.  253;  Com,  v.  Huntley,  156  Mass.  236, 16  L. 
R.  A.  839. 

The  conservation  and  promotion  of  public 
health,  good  order,  and  prosperity  belong  to 
the  state,  and  laws  looking  to  these  ends  are 
upheld,  even  if  they  to  some  extent  interfere 
with  interstate  conimerce. 

Sherlock  v.  AUing,  93  U.  8.  99,  23  L.  ed.  819; 
Kidd  V.  Pearson,  128  U.  8.  1,  32  L.  ed.  346,  2 
Inters.  Com.  Rep.  232. 

While  the  Federal  courts  have  extended  the 
"commercial  power"  of  Congress  much  fur- 
ther than  the  framers  of  the  Federal  Constitu- 
tion evidently  contemplated,  yet  in  all  the  cases 
is  a  tacit  aidmisslon  that  the  * 'commercial 
power"  of  Congress  is  itself  limited  by  the 
power  of  the  state  which  was  never  surrendered 
to  the  general  government. 

Wilkerson  v.  Bahrer  {Be  Bahrer),  140  U. 
8.  545,  35  L.  ed.  572;  Plumley  v.  MassaehusetU, 
155  U.  8.  461,  39  L.  ed.  223;  PoweU  v.  Pennsyl- 
fHxnia,  127  U.  8.  678.  32  L.  ed.  253. 

The  general  assembly  are  the  sole  and  ex- 
clusive judges  of  the  time  and  manner  in  which 
the  police  power  of  the  state  shall  be  exerted 
and  its  action  must  be  liberally  construed. 

Qarreit  v.  Aby,  47  La.  Ann.  618;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  8.  25,  24  L.  ed.  980. 

Paupeflsm,  insanity,  and  crime  follow  in  the 
wake  of  the  degeneration  caused  by  the  use  of 
cigarettes,  and,  in  the  light  of  the  decisions  of 
the  Supreme  Court  of  the  United  8tates.  the 
law  must  be  sustained. 

Patterson  v.  Kentucky,  97  U.  8.  601.  24  L. 
ed.  1115;  Oeer  v.  Connecticut,  161  U.  8.  619, 
40  L.  ed.  793;  McCready  v.  Virginia,  94  U.  8. 
391.  24  L.  ed.  248;  Emwt  v.  MissouH,  156  D. 
8.  296.  89  L.  ed.  430,  6  Inters.  Com.  Rep.  68; 
Covington  d  C,  Bridge  Co.  v.  Kentucky,  154  U. 
8.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep.  649; 
Qm.  V.  Zelt,  138  Pa,  615,  11  L.  R.  A.  602. 

Mr,  J.  M.  Grimm  also  for  appellee. 

Deemer»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  case  was  tried  upon  the  following 
agreed  statement  of  facts:  *'Tbe  defendant 
purchased  in  Illinois  from  the  American  To- 
bacco Company,  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey, 
and  having  a  factory  for  the  manufacture 
of  cigarettes  in  the  city  of  New  York  and 
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(state  of  New  York,  a  number  of  packages 
of  cigarettes,  manufactured  at  its  said  factory 
in  I^w  York  by  said  company.  Each  said 
package  so  purchased  contained  ten  cigarettes, 
and  had  upon  it  the  label  bearing  the  name  or 
brand  of  the  cigarettes  contained  in  it,  the 
caution  notice,  the  number  of  the  factory  and 
of  the  revenue  district  in  which  the  factory 
was  located,  the  name  of  the  state  in  which 
such  factory  was,  the  name  of  the  manufac- 
turer, and  the  internal  revenue  stamp  for  ten 
cigarettes,  duly  canceled,  pasted  across  the  end 
of  each  of  said  packages  so  as  to  seal  the  same 
(which  said  stamp  had  to  be  broken  and  de- 
stroyed in  opening  said  package),  and  all 
other  requirements  of  the  acts  of  Congress  and 
of  the  internal  revenue  laws  ^veming  the 
packing,  shipment,  and  sale  of  cigarettes.  The 
packages  of  ci^rettes  so  purchased  by  said 
defendant  of  said  company  were  placed  in  a 
common  pine  box.  for  convenience  of  ship- 
ment, without  any  other  packing  or  inclosure 
around  or  about  said  packages  of  ten  cigarettes 
each,  and  were  so  shipped  by  said  company 
to  said  defendant  bv  a  common  carrier,  from 
the  factory  of  said  company  in  the  city  of 
New  York,  in  the  state  of  New  York,  to  the 
warehouse  and  offices  of  said  company  in  the 
city  of  Chicago,  in  the  state  of  Illinois,  and 
from  Chicago,  in  the  state  of  Illinois,  shipped 
by  said  company  in  the  same  package,  with- 
out opening  the  same,  to  the  defendant,  in 
Cedar  Rapids,  in  the  state  of  Iowa,  b^  common 
carrier.  Upon  the  arrival  of  such  pine  box  at 
the  place  of  business  of  defendant  in  Cedar 
Rapids,  in  the  state  of  Iowa,  he  opened  said 
pine  box,  by  taking  the  lid  therefrom,  and  sold 
one  of  the  packages,  containing  ten  cigarettes, 
in  Cedar  Rapids,  Linn  county,  Iowa,  on  July 
10. 1896,  to  Andrew  Harmon.  The  remaining 
packages  of  cigarettes  were  not  removed  from 
said  pine  box,  and  are  still  therein  as  they  were 
received.  The  one  package  of  ten  cigarettes, 
sold  to  said  Andrew  Harmon,  was  of  like 
kind  in  every  resist  with  the  other  packages 
in  the  same  box,  and  said  Andrew  Harmon  was 
not  a  customer  outside  of  the  state  but  resided 
in  the  state  of  Iowa."  It  further  appears  that 
the  American  Tobacco  Company  submitted  to 
the  department  of  internal  revenue  of  the  gen- 
eral government  a  sample  package  of  cigarettes 
similar  to  the  one  for  the  selling  of  which  ap- 
pellant was  convicted,  and  received  the  fol- 
lowing letter  in  response: 

American  Tobacco  Company,  No.  45  Broad- 
wav.  New  York,  N.  T . 
Gentlemen:  In  reply  to  your  inquiry  of 
April  3d,  submitting  a  sample  package  of 
cigarettes  bearing  thereon  the  internal  revenue 
stamp,  and  the  printed  marks  and  caution 
label,  and  inquiring  as  to  the  necessity  for  a 
reinclosing,  in  an  additional  covering  of 
paper,  wood,  or  other  material  in  placing  the 
same  upon  the  market,  you  are  notified  that 
said  paickage  being  a  statutory  quantity,  and 
properly  stamped  and  canceled,  and  bearing 
thereon  the  caution  label  and  the  number  of 
the  manufactory,  the  district  and  state,  and 
the  number  of  cigarettes  contained  therein, 
meets  with  the  approval  of  this  bureau,  be- 
ing a  proper  and  original  package,  as  contem- 
plated   by   existing    laws   and  regulations. 
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Therefore  the  repacking  of  said  packages  in  ad- 
ditional coverings  of  wood,  paper,  etc.,  is 
optional  with  the  manufacturer,  and  does  not 
concern  this  bureau.  The  option  is  permis- 
sible, under  existing  regulations  (series  7,  No. 
8.  Revised,  page  46,  and  Internal  Revenue 
Record.  Vol.  82,  page  865,  dated  November 
22,  1886). 

Respectfully  yours, 
[Signed]         John  W.  Mason,  Commissioner. 

The  so-called  "Anti-Cigarette  Law,"  being 
chapter  96,  Acts  26th  Gen.  Assem.,  prohibits 
the  sale  of  cigarettes  within  this  state  by  all 
persons  whomsoever,  save  jobbers  doing  an  in- 
terstate business  with  customers  outside  of  the 
state.  Appellant  contends  that  this  law  is  un- 
constitutional, in  so  far  as  it  interferes  with 
commerce  among  the  several  states;  that  the 
package  which  he  sold  was  an  ''original  pack- 
age;" and  that  his  deteoiion  was  ana  is  illegal. 
This  statute  was  enacted  in  virtue  of  the  police 
power  of  the  state,  and,  unless  it  infringes 
upon  some  constitutional  provision,  it  is  un- 
doubtedly valid.  The  contention  is,  however, 
that  the  statute  is  invalid  in  so  far  as  it  inter- 
feres with,  interrupts,  or  embarrasses  inter- 
state commerce,  on  the  theory  that  the  Federal 
Constitution  (art.  1,  §  8)  confers  upon  Congress 
the  exclusive  right  to  regulate  commerce 
among  the  several  states.  It  seems  to  be 
well  settled  by  the  latter  decisions  of  the 
United  States  court  that,  while  the  states 
have  the  undoubted  right  to  control  their 
purely  internal  affairs,  yet  whenever  the  law 
enacted  in  the  exercise  of  this  power 
amounts  to  a  regulation  of  commerce  among 
the  states,  as  it  does  when  it  directly  or  indi- 
rectly inhibits  the  receipt  of  an  imported  com- 
modity, or  its  disposition,  before  it  has  ceased 
to  become  an  article  of  trade  between  one  state 
and  another,  it  comes  in  conflict  with  a  power 
which  has  been  invested  in  the  general  govern- 
ment, and  is  therefore  void.  That  the  use  of 
the  article  is  deleterious  to  the  inhabitants  of 
the  state  is  not  regarded  as  material,  so  long  as 
it  is  recognized  by  the  commercial  world,  by 
the  laws  of  Congress,  and  by  the  decisions  of 
the  courts  as  a  commodity  in  which  a  right 
of  traflac  exists.  Brown  v.  Maryland,  26  U.  S. 
12  Wheat.  419,  6  L.  ed.  678;  Leisy  v.  Hardin, 
186  U.  8.  100,  34  L.  ed.  128,  3  Inters.  Com. 
Rep.  36;  WUkerson  v.  Bahrer{Ite  Bahrer),  140 
U.  S.  669,  85  L.  ed.  676;  Bovman  v.  Chicago 
&  N.  W.  R.  Co.  125  U.  8.  465,  81  L.  ed.  700, 
1  Inters.  Com.  Rep.  828. 

That  cigarettes  are  a  recognized  commercial 
commodity  must  be  conceded,  and  it  follows 
that,  in  so  far  as  the  law  in  question  amounts 
to  a  regulation  of  commerce,  it  is  unconstitu- 
tional and  void.  There  must  of  necessity  be  a 
time ,  however,  when  an  article  which  is  the 
subject  of  interstate  commerce  becomes  sub- 
ject to  the  taxing  power  and  police  regulations 
of  the  state;  a  time  when  the  article  loses  its 
character  as  an  import,  and  its  owner  becomes 
subject  to  local  regulations.  In  the  case  of 
Brown  v.  Maryland  it  is  said  that  the  point  of 
time  when  the  prohibition  ceases,  and  the 
power  of  the  state  to  tax  commences,  is  not  the 
instant  when  the  article  enters  the  country,  but 
when  the  importer  has  so  acted  upon  it  that  it 
has  become  incorporated  and  mixed  up  with 
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the  mass  of  property  in  the  country,  which 
happens  when  the  original  package  is  no  longer 
such  in  his  hands;  that  the  distinction  is  ob- 
vious between  a  tax  which  intercepts  the  im- 
port as  an  import  on  its  way  to  become  incor- 
porated with  the  general  mass  of  property,  and 
a  tax  which  finds  the  article  already  incorpo- 
rated with  that  mass  by  the  act  of  the  impor- 
ter; and  that  the  right  to  sell  any  imported  ar- 
ticle is  an  inseparable  incident  to  the  right  to 
import  it.  In  another  case  {Bowman  v.  Chi 
cogo  d:  N.  W.  R.  Co.  125  U.  S.  465,  81 L.  ed.  700, 
1  Inters.  Com.  Rep.  823),  it  is  said  in  the  dis- 
senting opinion  that  while  the  question  in- 
volved did  require  a  decision,  yet  the  argu- 
ment of  the  majority  conducts  to  the  conclu- 
sion that  the  right  of  transportation  included 
by  necessary  implication  the  right  of  the  con- 
signee to  sell  in  unbroken  packages  at  the  place 
where  the  transportation  terminated.  This 
language  was  subsequently  approved  by  a  ma- 
jority of  the  court  in  the  case  of  Leiay  v.  Har- 
din. 

Again  in  the  Licence  Cases,  46  U.  S.  5  How. 
604,  12  L.  ed.  256,  Chief  Justice  Taney  said: 
''These  stale  laws  act  altogether  upon  the  re- 
tail or  domestic  traffic  within  their  respective 
borders.  They  act  upon  the  article  after  it  has 
passed  the  line  of  foreign  commerce,  and  be- 
come a  part  of  the  general  mass  of  property  in 
the  state."  Justice  Field  declared  in  the  Bow- 
man Cote  that  "it  is  only  after  the  importation 
is  completed,  and  the  property  imported  has 
mingled  with  and  become  a  part  of  the  gen- 
eral property  of  the  state,  that  its  regulations 
can  act  upon  it,  except  so  far  as  it  may  be  neces- 
sary to  insure  safety  in  the  disposition  of  the 
import  until  thus  mingled."  In  the  case  of 
Leisyv,  Hardin  the  beer  was  held  for  sale  in 
the  original  barrels  and  cases  in  which  it  was 
imported,  and  none  of  it  was  broken  or  opened 
upon  the  premises.  Chief  Justice  Fuller  said, 
referring  to  these  facts,  that  the  brewers  who 
brewed  and  owned  the  beer  had  the  right  to 
import  it  into  this  state,  and  also  had  the  right 
to  sell  it,  by  which  act  alone  It  would  become 
mingled  in  the  common  mass  of  property 
within  the  state,  and  that  up  to  that  time  the 
state  had  no  power  to  interfere  by  seizure  or 
otherwise.  All  the  cases  agree  that,  when  the 
article  is  once  sold  by  the  importer,  It  then 
becomes  subject  to  the  taxing  and  police 
power  of  the  state;  and  it  is  quite  generally 
held  that  the  same  result  occurs  when  the  or- 
iginal package  in  which  it  is  Imported  is 
broken,  and  the  several  parcels  are  so  mingled 
with  other  property,  or  so  exposed  for  sale, 
as  to  destroy  the  identity  of  Uie  package  as 
imported.  See  Brown  v.  Maryland,  25  U.  S. 
12  Wheat.  419,  6  L.  ed.  678;  Bobbins  v.  8kdby 
County  Taxing  Dist.  120  U.  S.  489,  30  L.  cd. 
694. 

As  the  law  is  confessedly  valid,  except  in 
so  far  as  it  interferes  with  or  impedes  com- 
merce between  the  states,  it  follows  that  the 
constitutional  provision  has  reference  to  and 
protects  that  which  is  the  subject  of  com- 
merce, and  onl^  so  long  as  it  preserves  the 
form  and  remams  the  exact  subject  of  impor- 
tation. It  is  the  "original  package"  which  is 
protected.  The  question  then  arises,  what  is 
an  "original  package?"  The  definition  com- 
monly accepted,  and  believed  by  us  to  be  cor- 
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•rect,  is  that  "it  is  a  bundle  put  up  for  trans- 
portation or  commercial  handling,  and  usually 
consists  of  a  number  of  things  bound  together, 
convenient  for  handling  and  conveyance.  Bee 
State,  Oelpi,  v.  Orleans  Bd.  of  Astiessara,  46  La. 
Ann.  145;  Keith  v.  State.Ql  Ala.  2, 10  L.  R.  A. 
480;  United  States  v.  One  Hundred  and  Thirty- 
Two  Packages  of  Spirituous  Liquors  dh  Wines,  40 
TJ.  8.  App.  833,  22  C.  C.  A.  228,  76  Fed.  Rep. 
864.  In  the  case  of  State,  Cochran,  v.  Winters, 
44  Kan.  723,  10  L.  R.  A.  616,  it  is  said:  "The 
original  package  .  .  .  was  and  is  the 
package  ...  as  it  existed  at  the  time  of 
its  transportation  from  one  state  into  the 
other."  It  is  quite  apparent,  we  think,  that 
the  words  "original  package''  have  reference 
to  the  unit  which  the  carrier  receives,  trans- 
ports, and  delivers  as  an  article  of  commerce. 
The  importer  decides  for  himself  the  size  of 
the  package  which  he  desires  to  import,  and 
when  he  delivers  it  to  the  carrier  for  transpor- 
tation he  gives  it  the  initial  step,  and  from 
that  time  until  sold  in  that  form,  or  broken  and 
transformed,  it  is  the  subject  of  interstate 
commerce.  But  when  sold  or  broken,  of 
when  it  changes  form,  it  ceases  to  be  an  ar- 
ticle of  interstate  commerce,  and  no  longer 
enjoys  this  protection.  The  original  package, 
then,  is  that  package  which  is  delivered  by  the 
importer  to  the  carrier  at  the*  initial  point  of 
shipment,  in  the  exact  condition  in  which  it 
was  shipped.  If  sold,  it  must  be  in  the  form  as 
shipped  or  received;  for,  if  the  package  be 
broken  after  such  delivery,  it,  by  that  act 
alone,  becomes  a  part  of  the  common  mass  of 

Eropertjp  within  the  state,  and  is  subject  to  the 
iws  of  that  state  passed  in  virtue  of  its  police 
power. 

Appellant  contends  that  the  internal  revenue 
department  has  declared  the  small  package  sold 
by  him  to  be  "an  original  package,"  and  that 
this  is  conclusive.  We  do  not  so  regard  it. 
The  package  referred  to  in  the  letter  from  the 
internal  revenue  department  is  the  one  rec- 
ognized by  that  department  for  the  purposes 
ol  taxation,  and  has  no  reference  to  the  unit 
of  commerce  which  is  protected  by  the  Fed- 
eral Constitution.  The  commissioner  of  inter- 
nal revenue,  in  his  letter  heretofore  set  forth, 
says  that  "the  repacking  of  said  packages  in 
additional  coverings  is  optional  with  the  man- 
ufacturer, and  does  not  concern  this  bureau." 
In  the  case  at  bar  the  "original  package,"  the 
unit  of  commerce,  was  broken,  the  contents  ex- 
posed to  sale,  and  one  of  the  small  packages 
was  sold.  Such  sale  was,  as  it  seems  to  us,  of 
an  article  which  had  lost  its  distinctive  char- 
acter as  an  import,  and  was  therefore  in  vio- 
lation of  law.  In  this  respect  it  differs  from 
most  of  the  cases  to  which  our  attention  has 
been  called,  for  in  all  but  one  of  them  it  ap- 
pears that  the  sales  were  of  original  and  un- 
broken packages!  See  Be  Minor,  69  Fed.  Rep. 
285,  5  Inters.  Com.  Rep.  829;  Iowa  v.  Mc- 
Gregor, 76  Fed.  Rep.  957;  Sawrie  v.  Tennessee, 
62  Fed.  Rep.  615.  The  one  case,  and  the  only 
one,  which  we  have  been  able  to  find  holding 
to  a  contrary  doctrine  {State  v.  Qoetz  (W.  Va.) 
27  8.  E.  225),  fails  to  recognize  the  distinction 
between  the  original  package  of  commerce 
and  that  recognized  by  the  internal  revenue 
department  of  the  general  government  for 
purposes  of  taxation.  There  are  a  number  of 
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liquor  cases  in  line  with  our  holding  as  to  what 
constitutes  an  original  package.  State,  Coch- 
run,  V.  Winters,  44  Kan.  723.  10  L.  R.  A.  616; 
Keith  V.  StaU,  91  Ala.  2,  10  L.  R.  A.  430.  and 
State,  Oelpi,  v.  Orleans  Bd.  of  Assessors,  46  La. 
Ann.  145.  See  also  State  v.  Chapman,  1  S.  D. 
414,  10  L.  R.  A.  432;  Haley  v.  State,  42  Neb. 
556;  Com.  v.  Zelt,  138  Pa.  615, 11 L.  R.  A.  602; 
Com,  V.  Bishman,  138  Pa.  639;  Com.  v.  Paul, 
170  Pa.  284,  296,  30  L.  R.  A.  396,  5  Inters. 
Com.  Rep.  506;  Com,,  Philadelphia  County, 
V.  Sehollenberger,  156  Pa.  201;  Be  Beine, 
42  Fed.  Rep.  545;  SmUh  v.  State,  54  Ark. 
248;  Be  Harmon,  48  Fed.  Rep.  372;  United 
States  V.  One  Hundred  and  Thirty -Two  Pack- 
ages of  Spirituous  Liquors  <fc  Wines,  40  U. 
S.  App.  833,  76  Fed.  Rep.  864,  22  C.  C.  A. 
228;  Tinker  v.  State,  96  Ala.  115.  We  find  no 
cases  in  the  Federal  courts  holding  to  a  con- 
trary doctrine.  On  the  contrary,  it  is  said 
specifically  in  the  case  of  Brown  v.  Maryland, 
25  U.  8. 12  Wheat.  419,  6  L.  ed.  678,  that,  "if 
the  importer  breaks  up  the  original  packages 
for  sale  or  for  use,  or  changes  the  form  in 
which  they  were  imported,  or  they  pass  into 
second  hands,  the  goods  will  lose  their  distinc- 
tive character  as  imports,  and  become  subject 
to  the  taxing  power  of  the  state;  and  in  such 
cases  nothing  that  has  been  said  will  protect 
an  article  so  acted  upon  by  the  importer." 
Weltony.  Missouri.  91  IF.  S.  275,  23  L.  ed.  347. 
See  also  State  v.  ShapUigh,  27  Mo.  844;  Slate  v. 
North,  27  Mo.  464. 

The  question  as  to  what  constitutes  an  or- 
iginal package  of  liquor  imported  into  the  state 
was  considered  in  the  following  cases,  hereto- 
fore decided  by  this  court:  Collins  v.  Hills, 
77  Iowa,  181.  8  L.  R.  A.  110;  State  v.  Coonan, 
82  Iowa,  400,  8  Inters.  Com.  Rep.  670;  StaUY. 
Miller,  86  Iowa,  638;  Hopkins  v.  Lewis,  84 
Iowa,  690, 15  L.  R.  A.  397.  The  matter  was 
also  referred  to  in  Wind  v.  Ile7\  93  Iowa,  824, 
27  L.  R.  A.  219.  What  was  said  in  Collins  v. 
HiUs,  77  Iowa.  181,  3  L.  R.  A.  110,  must  be 
regarded  as  dictum,  for  it  was  not  essential  to 
the  determination  of  the  question  involved. 
Moreover,  the  decision  of  the  controlling  point 
in  that  case  was  overruled  by  the  Supreme 
Court  of  the  United  States.  Reference  to  the 
point  in  Wind  v.  Tier,  was  purely  arguendo, 
and  Hopkins  v.  Lewis  contains  nothing  in  con- 
flict with  the  views  here  expressed.  Moreover, 
the  rule  of  the  Collins  Case  was  questioned. 
State  V.  Millet'  simply  follows  Slate  v.  Coonan. 
Inlhe  Coonan  Case  it  appeared  that  Coonan 
was  the  agent  of  nonresident  importers;  that 
he  kept  an  ''original  package  house"  which 
was  leased  by  his  principals;  that  the  liquor 
was  shipped  by  the  importers,  consigned  to 
themselves;  that  the  beer  was  put  into  bottles 
and  sealed  and  labeled  at  the  brewery,  and  for 
the  convenience  of  shipment  was  placed  in 
open  frame  boxes,  with  twenty-four  separate 
compartments;  that  the  whisky  was  sealed  and 
labeled,  and  packed  in  barrels,  and  that 
Coonan  removed  the  bottles  from  boxes  and 
barrels,  and  sold  them  as  sealed  and  labeled. 
It  was  held,  under  this  state  of  facts,  citing  the 
Collins  and  the  Beine  Cases,  that  the  separate 
bottles  were  the  original  packages.  We  have 
already  seen  that  the  Collins  Case  should  not 
be  regarded  as  authority  upon  the  proposition 
involved,  and  an  examination   of  the   Beine 
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Ca9e  will  disclose  that  it  does  not  hold  to  any 
such  rule.  The  contrarjr  seems  to  be  the 
holding  in  that  case.  Aside  from  this,  how- 
ever, the  facts  are  essentially  different  from 
those  of  the  case  at  bar.  Here  the  appellant 
is  a  resident  of  the  state,  engaged  in  the  busi- 
ness of  selling  cigarettes  at  retail,  and  as  such 
is  amenable  to  all  its  laws  which  do  not  de- 
priye  him  of  some  constitutional  right.  When 
he  received  the  package  which  had  been  made 
up  by  the  manufacturer,  and  started  upon  its 
journey,  he  opened  it  and  displayed  its  con- 
tents, not  the  package,  for  sale;  and  it  affirma- 
tively appears  that  he  sold  one  of  the  small 
parcels  from  the  original  package  to  a  cus- 
tomer who  applied  for  the  same.  We  think 
these  distiDguishine  features  are  quite  impor- 
tant; for  if  it  is  to  be  the  rule  that  all  imported 
goods,  no  matter  how  treated  or  sold,  are  ex- 
empt from  state  taxation  or  regulation,  it  is 
apparent  that  the  state  must  forego  the  exer- 
cise of  the  power  of  taxation  and  regulation  in 
cases  where  the  rijzht  has  never  neretof ore 
been  questioned.  See  State  v.  Wheelock,  95 
Iowa,  577,  80  L.  R.  A.  429.  But,  aside  from 
these  distinctions,  we  are  abidingly  convinced 
that  the  Coonan  Cage,  if  it  holds  to  the  doc- 
trine contended  for  by  the  appellant,  is  wrong, 
and  ought  to  be  overruled :  and  in  so  far  as  It 
may  be  said  to  be  out  of  harmony  with  this 
opinion,  and  the  great  weight  of  reason  and 
authority,  it  is  overruled. 

The  order  of  the  district  court  remanding 
the  appellant  is  right,  and  it  is  affirmed. 


Allan  COOK,  Appt, 
J.  E.  FOG  ART  r. 
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1.  The  one  alleging  the  imeongtitution« 
flUity  of  a  statnte  bas  the  burden  of  substan- 
tiatln?  his  claim. 

8.   Contfnnlng  a  case  to  the  following 

day  to  permit  tbe  oompletioD  of  the  Jury  from 
the  regular  panel,  rather  than  from  talesmen,  is 
no  abuse  of  discretion  or  violation  of  law. 

8«  Negligence  in  fkiUng  to  turn  to  the 
right  upon  meeting  a  traveler  on  the  highway 
l8  not  established  by  the  mere  fact  that  it  would 
have  been  possible  to  discover  his  approach  in 
time  to  do  so. 

4«  Absence  of  negligence  in  fkiUng  to 
tnm  out  upon  meeting  a  traveler  upon  the 
highway  in  the  night  is  shown  by  the  fact  that 
the  driver  was  watching  the  horse  and  the  road 
in  advance  for  the  purpose  of  seeibg  anyone  who 
might  be  on  the  road,  and  did  not  see  or  hear 
anyone  until  a  collision  occurred. 

6.  No  duty  rests  upon  one  driving  on  a 
highnray  to  turn  out  until  he  knows  or  with 
reasonable  care  could  have  known  that  someone 
was  approaching,  under  a  statute  making  one 
failing  to  turn  out  liable  for  the  damages  result- 
ing therefrom. 


Note.— As  to  the  negligence  of  a  bicycle  rider 
meeting  other  travelers,  see  Peltier  v.  Bradley,  D. 
&  C.  Co.  (Conn.)  32  L.  R.  A.  651:  also  note  to  Twllley 
y.  Perkins  (Md.)  19  L.  a.  A.  682. 
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6«  A  pei^son  who  rides  a  bicycle  without 
a  light  or  other  signal  of  warning  in  a  public 
thoroughfare  when  he  is  liable  to  meet  moving 
vehicles  or  pedestrians,  at  a  time  when  objects 
can  be  discerned  readily  at  a  distance  of  but  a 
few  feet.  Is  guilty  of  negligence. 

7.  Contributory  negligence  will  pre- 
vent a  recovery  under  a  statute  making  one 
driving  on- a  highway  liable  for  tbe  damagea 
caused  by  his  failure  to  turn  to  the  right  upon 
meeting  another  vehicle. 

(October  26, 1867.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Greene  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  injuries  resulting  from  a 
collision  in  a  highway.    Afflrmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  J«  A.  Gallaher,  for  appellant: 

When  the  plaintiff  saw  defendant  coming' 
towards  him,  aod  hallooed  two  or  three  times 
and  turned  his  wheel  2  feet  beyond  the  beaten 
track  of  the  highway,  he  had  a  right  to  pre- 
sume that  the  defendant  would  turn  to  the 
right  and  obey  the  law,  and  he  had  a  stronger 
right  to  presume  that  defendant  would  not 
turn  to  his  (defendant's)  left  and  run  into  him, 
and  there  is  no  evidence  showing  that  any 
other  condition  existed.  The  only  excuse  that 
defendant  makes  is  "that  he  did  not  see  him.'* 

SchimpfY.  8liUr,  «4  Hun,  468. 

A  bicycle  is  a  vehicle,  and  comes  under  the 
same  laws  governing  vehicles  in  geneml. 

State  V.  CoUiris,  16  R.  1. 871.  8  L.  R.  A.  894; 
Thompson  v.  Dodge,  58  Minn.  555,  28  L.  R.  A. 
608. 

There  is  a  presumption  against  the  plaintiff'a 
contributory  negligence,  and  the  burden  of 
proof  rests  upon  the  defendant. 

Hoyt  V.  Hudson,  41  Wis.  105,  22  Am.  Rep. 
714;  Weies  v.  Pennwlvania  A  Co.  79  Pa.  887p 
Johnson  v.  Hudson  jRiver  R.  Co.  5  Duer,  21. 

In  an  action  for  negligence  the  plaintiff  need 
not  allege  that  the  injury  of  which  he  com- 
plains was  caused  without  his  fault,  or  that  he 
was  not  guilty  of  contributory  negligence,  a» 
the  rule  u  that  **it  is  not  necessary  to  allege 
matters  which  would  come  more  properTjr 
from  the  other  side,"  and  contributory  negli- 
gence is  considered  a  defense  that  the  defend- 
ant  must  make. 

Mayes  v.  Chicago,  B.  I.  A  P.  R  Co.  68  Iowa,. 
562;  Albee  v.  Flf^yd  County,  46  Iowa,  177;  iV*. 
deaux  v.  Mineral  Point,  48  Wis.  524,  28  Anu 
Rep.  558. 

Where  one,  by  the  negligence  of  another,  is 
so  placed  that  he  must  choose  on  the  instant 
and  in  the  face  of  grave  and  impending  peril 
between  two  hazards,  and  he  makes  such  a 
choice  as  an  ordinarily  prudent  person  might 
make,  his  choice  cannot  constitute  contribu- 
tory negligence. 

Ikoomley  v.  Central  Park,  N.  A  E.  R  R 
Co.  69  N.  Y.  158,  25  Am.  Rep.  162;  CauUer  v. 
American  Merchants  Union  Exp.  Co.  56  N.  Y. 
585,  Reversing  5  Lans.  67:  Dyer  v.  Erie  R.  Co. 
71  N.  Y.  228;  Chicago  <fc  A.  R  Co.  v.  Becker, 
76  111.  25;  Shoekleyy.  Shepherd,  9  Houst.  (DeL> 
270;  Lvedtke  v.  Jeffery,  89  Wis.  136. 

Mr.  W.  W.  Tamer  for  appellee. 
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Rebliuioii,  J.,  delivered  the  opinion  of  the 
court: 

In  the  evening  of  August  20. 1895,  the  plain- 
tiff was  riding  a  bicycle  from  Grand  Junction 
westward  towards  Jefferson,  on  a  public  high- 
way, and  when  midway  between  the  two  towns 
met  the  defendant,  who  was  in  a  buggy,  drawn 
by  one  horse,  and  was  driving  from  Jefferson 
to  Qrand  Junction.  At  the  moment  of  meet- 
ing, a  collision  occurred  between  the  plaintiff 
and  the  horse  of  the  defendant  and  a  shaft  of 
his  buggy,  which  caused  the  damages  for 
which  the  plaintiff  seeks  to  recover.  The 
plaintiff  claims  that  he  called  to  the  defendant 
8S  they  were  about  to  meet,  and  finally  dis- 
mounted from  his  wheel,  and  stood  with  it  by 
the  roadside;  but  that,  in  consequence  of  the 
negligent  and  careless  driving  of  the  defend- 
ant, his  horse  jumped  to  the  side  of  the  road, 
atid  into  the  wheel,  destroying  it,  and  causing 
a  buggy  shaft  to  strike  the  plaintiff  in  the 
breast,  thereby  knocking  him  down,  and  bruis- 
ing him,  and  tearing  his  clothes.  The  defend- 
ant admits  the  collision,  but  denies  all  negli- 
fence  on  his  part,  and  alleges  that  he  exercised 
ue  care;  that  the  accident  occurred  in  the 
night-time,  when  it  was  so  dark  that  a  man 
approaching  on  a  bicycle  without  a  light  or 
signal  of  any  kind  could  not  be  readily  seen ; 
and  that  the  defendant  did  not  see  or  know  of 
the  plaintiff's  approach  until  the  collision  oc- 
curred. The  defendant  further  avers  that  the 
plaintiff  traveled  without  a  signal  light,  and 
was  negligent  in  not  carrying  a  light  or  in 
some  manner  warning  the  defendant  of  his 
approach,  or  in  not  turning  out  of  the  high- 
way to  avoid  the  horse  and  buggy. 

1.  The  appellant  contends  that  chapter  70 
of  the  Acts  of  the  25th  General  Assembly,  un- 
der which  the  jury  was  drawn,  is  unconstitu- 
tional because  it  is  provided  in  g  4  thereof 
that  in  preparing  the  lists  and  ballots  contain- 
ing the  names  ofpersons  who  are  to  constitute 
the  jury  list  *'the  name  of  each  alternate  juror 
on  the  list  from  cities  and  towns  where  the 
courts  are  held  shall  be  deposited  in  a  boK  to 
be  known  as  the  talesman  box  and  not  in  the 
first  box."  It  is  said  this  provision  violates 
both  the  Constitution  of  the  United  States  and 
of  this  state,  but  the  part  violated  is  not 
pointed  out.  In  'the  absence  of  a  more  satis- 
factory argument  on  this  point,  we  deem  it 
sufiScient  to  say  that  the  appellant  has  failed 
to  satisfy  us  that  the  act  in  question  is  uncon- 
stitutional.  The  appellant  also  complains  of 
the  manner  in  which  the  jury  was  drawn,  as 
in  violation  of  the  act  specified.  When  this 
case  was  called  for  trial,  ten  men  were  drawn 
from  the  regular  panel,  and,  no-  others  being 
present,  the  plaintiff  asked  that  the  jury  be 
completed  by  calling  talesmen,  but  the  court 
refused  the  request,  and  continued  the  cause 
until  the  next  day,  when  the  jurywas  com- 
pleted from  the  regular  panel.  We  do  not 
think  any  violation  of  law  or  abuse  of  discre- 
tion in  what  was  done  is  shown. 

2.  The  evidence  authorized  the  jury  to  find 
the  facts  to  be  substantially  as  follows:  At 
the  time  of  the  accident  it  was  so  dark  that  a 
man  on  a  wheel  could  not  have  been  seen 
readily  further  than  a  short  distance.  The 
defendant  states  that  he  ought  to  have  seen  a 
man  dressed  in  light-colored  clothing  a  dis- 
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tance  of  80  yards  or  more,  and  the  plaintiff 
states  that  he  wore  such  clothing  at  the  time 
of  the  accident.  But  he  was  not  seen  by  the 
defendant  until  the  collision  had  occurred. 
The  plaintiff  saw  the  defendant  and  his  horse, 
which  was  gray  or  white  in  color,  150  yards 
before  meetmg  them,  and  began  to  slacken  hia 
speed.  He  says  he  hallooed  to  the  defendant 
and  a  companion  who  was  riding  with  him 
when  thev  were  60  feet  distant,  and  again  a 
moment  later.  The  defendant  did  not  heed 
nor  hear  the  warning,  but  continued  to  drive 
his  horse  in  the  traveled  road,  although  the 
sides  were  level,  aud  he  could  have  turned  out 
easilv.  The  plaintiff  turned  to  the  north  side 
of  the  road,  and,  a  moment  before  he  waa 
struck,  threw  himself  from  his  wheel,  but  not 
in  time  to  avoid  the  collision.  Section  1000  of 
the  Code  of  1878  is  as  follows:  ''Persons 
meetinff  each  other  on  the  public  highways, 
shall  give  one  half  of  the  same  by  turning  to 
the  right.  All  persons  failing  to  observe  the 
provisions  of  this  section  shall  be  liable  to  pay 
all  damages  resulting  therefrom.  .  .  ,"  The 
plaintiff  was  entitled  to  use  the  public  high- 
way with  his  wheel,  and  was  entitled  to  one 
half  of  it  when  he  met  persons  going  in  an 
opposite  direction.  He  turned  to  the  right  as 
he  approached  the  defendant,  as  the  law  pro- 
vides, and  the  fact  that  the  latter  did  not  la 
prima  facie  evidence  of  negligence  on  his 
part,  m^  V.  Elting,  89  Iowa,  88,  26  L.  R. 
A.  769.  The  appellant  contends  that  the  pre- 
sumption authorized  by  law  has  not  been  over- 
come, and  that  the  testimony  of  the  defendant 
shows  conclusively  that,  if  he  had  been  giving 
proper  attention  to  his  horse  and  the  road,  the 
accident  would  not  have  occurred.  But  we 
think  the  Jury  was  authorized  to  find  that  the 
presumption  of  negligence  on  the  part  of  the 
defendant  was  overcome.  The  fact  that  it 
would  have  been  possible  for  him  to  discover 
the  approach  of  the  plaintiff  in  time  to  turn  to 
the  right  does  not  show  that  he  was  negligent 
in  not  doing  so.  The  defendant  states  that  at 
the  time  of  the  accident  he  was  watching  his 
horse  and  the  road  in  advance  for  the  purpose 
of  seeing  anyone  who  might  be  on  the  road, 
but  that  he  was  not  expecting  to  meet  anyone, 
and  did  not  see  or  hear  the  plaintiff  until  the 
accident  occurred.  The  defendant's  compan- 
ion also  states  that  he  was  watching  the  road 
in  advance  of  the  horse,  but  did  not  see  the 
plaintiff  until  the  moment  of  the  accident.  In 
view  of  this  evidence  the  jury  was  justified  in 
finding  that  the  defendant  used  due  care  to 
ascertain  the  approach  of  persons  on  the  high- 
way. Until  he  knew,  or  with  reasonable  care 
could  have  known,  that  the  plaintiff  was  ap- 
proaching, it  was  not  his  duty  to  turn  out  for 
him,  and  he  was  not  negligent  in  keeping  in 
the  traveled  wav. 

8.  The  plaintiff  would  not  necessarily  have 
been  entitled  to  recover  had  the  defendant 
failed  to  discover  him  in  time  to  avoid  the  ac- 
cident through  inattention  to  his  duties  aa 
driver.  Contributory  negligence  on  the  part 
of  the  plaintiff  woula  prevent  a  recovery.  He 
contends  that  there  was  no  evidence  whatever 
that  he  was  guilty  of  such  negligence;  but,  If 
the  testimony  for  the  defendant  was  entitled  to 
credit,  we  think  the  plaintiff  must  have  been 
negligent.    He   says  he  saw  the  defendant 
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-when  he  was  distant  150  yards.  The  defend- 
ant was  driving  at  a  rate  of  5  or  6  miles  an 
hour,  and  the  plaintiff  was  going  as  fast,  and 
probably  faster.  If  that  rate  of  speed  had  been 
continued,  they  would  have  met  in  about 
thirty  seconds  from  the  time  the  plaintiff  saw 
the  defendant.  The  plaintiff  says  be  slackened 
his  speed,  and,  if  he  did  so,  the  collision  may 
not  have  occurred  until  nearly  a  minute  after 
the  plaintiff  was  first  made  aware  of  the 
defendant's  approach.  The  plaintiff  must 
have  known  that  he  was  making  little,  if  any, 
noise;  that  he  did  not  carry  a  light  or  other 
means  of  attracting  attention  at  a  distance;  and 
that  his  approach  might  not  be  discovered. 
True,  the  law  of  this  state  did  not  make  it  his 
duty  to  carry  a  light,  to  sound  a  bell,  or  to 
give  other  signal  of  his  movements,-  and  the 
same  was  true  of  the  defendant.  But  a  horse 
and  buggy  traveling  5  miles  an  hour  are  apt  to 
make  some  noise,  and,  with  the  occupants  of 
the  buggy,  are  more  readily  seen,  even  in  the 
night-time,  than  is  a  single  pedestrian  or  bi- 
cycle rider.  These  are  matters  of  common 
knowledge;  and  a  person  who  rides  a  bicycle 
without  a  light  or  other  signal  of  warning,  in 
a  public  thoroughfare,  when  he  is  liable  to 
meet  moving  vehicles  or  pedestrians,  at  a  time 
when  objects  can  be  discerned  readily  at  a  dis- 
tance of  but  a  few  feet,  is  guilty  of  negligence. 
That  appears  to  be  what  the  plaintiff  did.  He 
does  not  claim  to  have  called  to  the  defendant 
until  within  60  feet  of  him,  or  but  two  or  three 
seconds  at  most  before  the  collision  occurred, 
and  probably  too  late  for  the  defendant  to 
avoid  it  if  he  had  heard  the  warning.  The 
plaintiff  had  no  reason  to  think  that  he  was 
seen.  In  fact,  he  states  that  the  occupants  of 
the  buggy  did  not  seem  to  hear  him.  We  do 
not  think  the  jury  could  well  have  found  that 
the  plaintiff  was  not  negligent. 

4.  The  appellant  complains  of  the  refusal  of 
the  court  to  permit  him  to  testify  that  he  ex- 
I)ected  the  defendant  to  turn  out  of  the  road 
when  they  met.  We  do  not  think  prejudice 
could  have  resulted  from  that  ruling.  The 
court  charged  the  jury  that  it  was  the  duty  of 
the  defendant  to  give  the  plaintiff  a  share  of 
the  road  if  the  approach  of  the  latter  was  seen, 
or  should  have  been  known;  and  the  plaintiff 
states  that  he  did  not  know  that  the  defendant 
would  not  turn  out.  Moreover,  we  think  that 
the  testimony  of  the  plaintiff  shows  that  for 
some  moments  before  the  accident  occurred 
he  must  have  known  that  he  was  not  seen, 
and  that  the  defendant  would  not  turn  out  for 
him. 

89  L.  R  A. 


5.  The  eighteenth  paragraph  of  the  charge 
is  as  follows:  *'In  the  matter  of  carrying  a 
light  or  the  failure  to  carry  a  light,  the  matter 
of  ringing  a  bell  or  not  ringing  a  bell,  you  are 
instructed  that  the  failure  to  carry  a  light  or 
failure  to  ring  a  bell  is  not  conclusive  proof 
that  plaintiff  was  guilty  of  contributory  negli- 
gence; but  these  facts,  like  the  other  evidence 
in  the  case,  should  be  taken  into  consideration 
by  you  in  reaching  your  conclusion  regarding 
the  circumstances  and  surroundings  of  the  ac- 
cident." The  appellant  complains  of  this  as 
instructing  the  jury,  in  effect,  that  the  plain- 
tiff would  be  guilty  of  negligence  in  not  carry- 
ing a  light  or  ringing  a  bell,  and  would  be  ex- 
cusable for  failing  to  do  so  only  under  unusual 
circumstances.  It  was  evidently  designed  to 
meet  the  claim  made  by  the  defendant  in  hia 
answer  and  in  the  evidence,  and  no  doubt  in 
argument,  that  the  plaintiff  should  not  recover 
because  of  his  negligence  in  not  carrying  a 
light  or  sounding  a  bell,  and  to  that  extent  the 
paragraph  was  in  the  interest  of  the  plaintiff. 
A  light  and  a  bell  are  well-known  means  by 
which  wheelmen  give  notice  of  their  presence. 
We  think  that  the  plaintiff  was  negligent  in 
not  giving  a  signal  of  his  approach,  and  that 
he  has  no  just  ground  for  complaining  of  the 
part  of  the  charge  quoted. 

6.  The  appellant  complains  of  the  refusal  of 
the  court  to  charge  the  jury  that  * 'plaintiff  was 
not  obliged  to  carry  a  lamp  or  bell  any  more 
than  was  the  defendant."  The  court  did  not 
charge  the  jury  that  the  defendant  was  not 
under  obligation  to  carry  a  light,  but  said  that 
the  plaintiff  and  the  defendant  possessed  equal 
rights  to  the  highway  when  they  met,  and  that 
whether  either  was  negligent  should  be  deter- 
mined by  all  the  facts  of  the  case.  We  think 
the  rights  and  obligations  of  the  plaintiff  were 
fairly  presented  to  the  jury,  and  that  there 
was  no  occasion  to  give  the  instruction  under 
consideration,  which  was  refused. 

7.  Many  other  questions  are  referred  to  by 
the  appellant,  and  a  few  are  discussed  in  argu- 
ment. What  we  have  said  disposes  of  the 
most  important  of  them.  We  need  not  sav 
more  in  regard  to  them  than  that  we  do  not  fina 
any  sufiScient  reason  for  disturbing  the  judg- 
ment of  the  district  court.  A  motion  was  sub- 
mitted with  the  case  to  strike  an  additional 
abstract  from  the  files,  and  to  tax  the  cost 
thereof  to  the  appellee.  We  do  not  find  that 
the  motion  is  well  founded,  and  it  is  overruled. 

The  judgment  of  the  District  Court  is  offlrmetL 
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Miller  t.  Habb. 
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"*!•  A  ^neral  demurrer  to  a  bill  in 
equity  te  properly  overruled  if  the  bill  as  a 
whole  states  facta  which  entitle  tbe  plaintiff  to  re- 
lief. 

2«  H.,  alter  acquiesciiicr  and  even  assist- 
ing M.  in  maintaining  a  boom  for  the 
eatchinif  and  preservinir  of  ties»  timber, 
«tc.,  and  receivings  the  benefits  thereof  in  the 
saving:  of  large  numbers  of  his  ties  at  an  expense 
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far  less  than  It  must  have  cost  him  if  they  had 
passed  beyond  tbe  boom,  cannot,  in  a  court  of 
equity,  he  heard  to  say  that  the  boom  was  con- 
structed and  maintained  in  violation  of  law,  and 
was  a  public  nuisance,  interfering  with  steam- 
boat navigatJon,  and  therefore  that  he  should  not 
be  required  to  pay  a  just  and  reasonable  compen- 
sation for  the  catching  and  preserving  of  his  said 
ties  in  said  "boom. 
8.  If  a  boom  is  erected  and  maintained 
on  a  navig^able  stream  in  violation  of  law, 
and  is  therefore  a  public  nuisance,  an  individual 
has  no  cause  of  complaint  aside  from  that  of  tlie 
common  public,  uniess  he  suffer  a  special  and 
peculiar  damage  therefrom,  distinct  and  apart 
from  the  common  injury. 

(November  10,  1897.) 


Note.— Biflfftt  to  amatruct  Jog  booms. 

The  custom  has  very  generally  prevailed  of 
■maintaining  booms  in  streams  which  are  used 
largely  for  the  floating  of  logs.  So  far  as  these 
booms  have  not  Interfered  with  the  rights  of  the 
public  in  the  stream,  they  have  been  held  to  be 
lawful.  Even  the  public  right  has  been  permitted 
to  be  encroached  upon  to  an  extent  which  was  not 
regarded  as  unreasonable  under  the  circumstances. 

Each  person  has  an  equal  right  to  the  reasonable 
use  of  navigable  water.  What  constitutes  reason- 
able use  depends  upon  the  circumstances  of  each 
particular  case.  Davis  v.  Winslow,  51  Me.  S88, 81 
Am.  Deo.  573. 

In  Harold  v.  Jones,  86  Ala.  274, 3  L.  B.  A.  406,  it  is 
«aid  that  in  a  stream  navigable  for  the  floating  of 
timber  temporary  obstructions  for  the  purpose  of 
preparing  afld  securing  timt)er  for  future  trans- 
portation and  necessary  for  the  useful  navigation 
of  the  stream  at  suitable  seasons  do  not  violate  the 
rigbtB  of  others  if  they  are  in  the  customary  and 
contemplated  mode  and  are  not  unnecessarily  and 
unduiy  continued.  If  a  boom  Is  indispensable  to  a 
reasonable  enjoyment  of  the  stream  as  a  public 
highway,  and  it  is  discontinued  or  removed  in  a 
reasonable  time  after  the  necessity  for  it  ceases,  its 
erection  during  a  low  stage  of  the  water  when  the 
stream  cannot  be  used  for  floating  or  rafting,  is 
not  unlawful. 

The  owner  of  land  to  low- water  mark,  who  oper- 
ates a  sawmill  upon  his  land,  may,  to  facilitate  his 
business,  construct  a  boom  into  the  river  to  receive 
his  logs  if  he  does  not  interfere  with  the  right  of 
the  public  to  navigate  the  river.  Williamsburg 
Boom  Co.  V.  Smith,  84  Ky.  372. 

In  an  action  for  damages  for  the  filling  up  of  a 
•channel  so  as  to  prevent  tbe  floating  of  logs 
through  it,  it  appeared  that  plaintiff  hung  a  guide 
boom  across  it  for  tbe  purpose  of  driving  logs  into 
bis  pond;  and  the  court  says  that  for  that  purpose 
it  would  not  be  unreasonable  for  him  to  use  tem- 
porary guide  booms  which  should  not  obstruct  the 
passage  through  the  channel,  but  he  was  not  au- 
thorized to  permanently  obstruct  the  channel  for 
Buch  purpose.    Veazie  v.  Dwinel,  50  Me.  479. 

As  incident  to  the  reasonable  use  of  a  river  for 
running  and  securing  logs  the  owner  may  use  tem- 
porary sheer  or  guide  booms  to  direct  the  logs  into 
proper  places  in  which  to  detain  them  for  use.  But 
they  are  not  authorized  by  the  construction  of 
booms  to  convert  navigable  streams  into  permanent 
places  of  deposit  for  logs  or  other  materials  so  as 
thereby  to  obstruct  the  navigation  of  tbe  stream. 
Gerrish  y.  Brown,  51  Me.  256,  81  Am.  Deo.  669. 

Tbe  fact  that  a  boom  in  a  river  embraced  a  por- 
tion of  the  water  capabie  of  being  navigated  by 
large  vessels  does  not  necessarily  constitute  it  a 
nuisance  which  may  be  abated  by  force.  The  court 
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says  the  need  of  boom  facilities  to  make  the  float- 
age of  the  river  of  value  shouid  be  considered  in 
any  rules  laid  down  as  to  the  public  use  of  the 
stream.  To  take  away  the  boom  privilege  would 
be  to  strike  a  fatal  blow  to  the  principal  commerce 
of  the  stream.  The  City  of  Erie  v.  Canfleld,  27 
Mich.  479,  Affirming  Canfleld  v.  The  City  of  Erie,  1 
Mich.  N.  P.  106. 

Rafts  of  logs  may  be  moored  to  the  shore  for  a 
reasonable  time  and  in  a  reasonable  place  and  man- 
ner.   Hayward  v.  Knapp,  23  Minn.  430. 

But  in  New  York  it  has  been  held  that  logs  can- 
not be  stored  in  a  public  stream.  Moore  v.  Jack- 
son, 2  Abb.  N.  C.  211. 

Those  desiring  to  have  the  beneflt  of  the  boom 
law,  which  depends  upon  usage,  must  comply  with 
its  conditions  by  providing  an  opening  in  tlie  boom 
and  assorting  and  passing  through  the  logs  of 
other  persons  descending  tbe  river,  as  fast  as  can 
reasonably  be  done.  Lowber  v.  Wells,  13  How.  Pr. 
454. 

Until  prohibited  by  statute  riparian  owners  may 
maintain  booms  In  waters  which  are  floatable  for 
logs  so  long  as  they  do  not  violate  any  public  law 
or  obstruct  the  navigation  of  the  river  by  any 
method  in  which  it  may  be  used,  or  Infringe  upon 
the  rights  of  other  riparian  owners.  Stevens  Point 
Boom  Co.  V.  ReiUy,  44  Wis.  295,  46  Wis.  287. 

Boom  must  not  block  up  stream. 

The  l)oom  must  not  be  allowed  to  prevent  the  use 
of  tbe  stream  by  other  persons. 

In  tbe  absence  of  statutory  authority  there  is  no 
right  to  blockade  a  navigable  stream  by  booms. 
Enos  V.  Hamilton.  24  Wis.  668. 

If  a  river  is  a  public  highway  ail  impediments  to 
its  use,  such  as  booms,  are  nuisances.  But  if  it  can 
be  used  only  for  certain  purposes  the  riparian 
owner  is  bound  only  to  abstain  from  obstructing 
its  use  for  such  purpose.  Morgan  v.  King,  18  Barb. 
277. 

Usage  can  give  loggers  no  right  to  block  a  navi- 
gable stream  by  putting  a  boom  across  it  so  that 
vessels  cannot  pass  through.  Gifford  v.  McArtbur, 
56  Mich.  536. 

A  log-driving  company  has  no  right  to  throw  a 
boom  across  the  river  and  use  it  for  the  storing  of 
logs  for  a  season  in  such  a  way  as  to  prevent  the 
use  of  the  river  by  other  persons  wishing  to  drive 
logs  therein.  McPhetcrs.v*  Moose  River  Log  Driv- 
ing Co.  78  Me.  329. 

A  boom  cannot  be  maintained  which  completely 
closes  tbe  stream.  Stevens  Point  Boom  Co.  v. 
Reilly,  46  Wis.  237. 

A  boon  across  a  stream  is  a  nuisance  if  at  times  it 
Interferes  with  the  use  of  the  stream  by  those  who 
have  a  right  to  navigate  it,  although  tbe  principal 
use  of  the  stream  may  be  for  floating  logs  and  the 
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APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Wood  County  in  favor 
of  plaintifT  in  a  proceeding  brought  to  enforce 
payment  for  services  rendered  by  plaintiff  in 
catching  in  his  boom  certain  logs  belonging  to 
defendant  and  for  materials  furnished  by 
plaintiff  to  defendant.    Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  G.  MeCluer,  for  appellant: 

If  Miller  obstructed  this  stream  by  this 
boom  in  violation  of  the  law  of  the  state  of 
West  Virginia,  then  surely  he  cannot  compel 
Bare,  or  anyone  else,  to  pay  him  for  some  serv- 
ice that  he  pretends  to  have  rendered  them 
when  he  is  in  the  very  act  of  the  violation  of 
the  laws  of  the  state  of  West  Virmnia. 

Sogers  v.  Cole  Rtf>er  Boom  <fc  2>.  Co,  89  W. 
Va.  278;  Page  v.  Mille  Lacs  Lumber  Co,  68 
'Minn.  402. 

As  to  the  violation  of  law  by  this  obstruction 


of  this  stream  and  liability  for  prosecution  by 
the  United  States  government  or  under  the 
laws  of  the  state  of  West  Virginia,  see 

United  States  v.  Bums,  54  Fed.  Rep.  851. 

Mr.  V.  B.  Archer,  for  appellee: 

The  boom  law  has  been,  by  this  court,  held 
constitutional. 

State  V.  Elk  Island  Boom  Co,  41  W.  Va.  796. 

Every  presumption  is  made  in  favor  of  the 
correctness  of  the  decision  of  the  commissioner 
in  chancery.  If  the  testimony  is  conflicting, 
the  court  rarely  interferes  with  his  finding  on 
the  facts,  provided  be  makes  no  error  at  law 
affecting  the  result. 

Hartman  v.  Evans,  88  W.  Va.  670. 

McWhorier,  J.,  delivered  the  opinion  of 
the  court: 

D.  M.  Miller  filed  In  the  clerk's  oflSce  of  the- 
circuit  court  of  Wood  county,  on  the  24th  day 


boom  may  grreatly  facilitate  the  lognriDg  business. 
Cincinnati  Cooperage  Co.  y.  Com.  11  Ky.  L.  Kep. 
029. 

And  9ome  Judges  have  refused  to  recognize  any 
private  right  to  maintain  booms. 

Owners  of  property  on  the  tenks  of  a  navigable 
liver  bave  no  right  to  construct  booms  or  piers  in 
it  without  authority  of  the  legislature.  Leigh  v. 
Holt,  5  Bias.  838. 

lAabUUyfor  injury  caused  by  hoom. 

The  owner  of  the  boom  will  be  liable  for  injuries 
caused  by  bis  negligent  or  wrongful  use  of  it. 

The  owner  of  a  boom  has  no  right  to  use  it  in 
such  a  way  that  by  reason  of  the  logs  kept  there, 
and  their  Jamming,  the  water  is  raised  in  the  stream 
so  as  to  flood  riparian  lands  higher  up  the  stream. 
Grand  Rapids  Boom.  Co.  v.  Jarvls,  80  Mich.  808. 

A  booming  company  is  not  liable  for  injuries  to 
riparian  owners  by  a  proper  and  reasonable  use  of 
the  river  for  floating  logs,  but  it  is  liable  if  by  wil- 
ful or  negligent  management  it  creates  or  enlarges 
Jams  m  the  stream  and  thereby  overflows  its  banks 
to  their  injury.  White  HIver  Log  &  B.  Co.  v.  Nel- 
son, 45  Mich.  578. 

But  the  mere  fact  of  the  existence  of  a  boom  in 
the  river  will  not  Justify  the  finding  that  it  was  the 
cause  of  an  Ice  Jam  which  caused  injury  to  abut- 
ting owners,  but  evidence  of  that  fact  must  be  pre- 
sented. Shaw  v.  Susquehanna  Boom  Co.  125  Pa. 
824. 

A  boom  company  will  be  liable  for  needlessly  or 
wilfully  obstructing  a  navigable  stream  to  the 
hindrance  and  consequent  injury  of  persons  driv- 
ing their  own  logs.  Watts  v.  Tittabawassee  Boom. 
Co.  62  Mich.  208. 

A  pier  erected  in  the  Mississippi  river  as  part  of  a 
boom  for  logs  without  authority  except  such  as 
may  arise  from  his  ownership  of  the  adjacent  shorei 
Is  an  unlawful  structure,  and  the  owner  will  be  lia- 
ble for  the  sinking  of  a  boat  which  runs  against  it 
in  the  dark.  Atlee  v.  Northwestern  Union  Packet 
Co.  88  CT.  S.  21  Wall.  389, 22  L.  ed.  619. 

Compensation  must  be  made  to  the  abutting 
owner  before  a  boom  can  be  maintained  the  efl'ect 
of  which  is  to  raise  the  water  and  cast  it,  together 
with  dirt  and  sticks,  upon  his  land.  Weaver  v. 
Mississippi  8c  R.  River  Boom  Co.  28  Minn.  584;  Mc- 
Kenzle  v.  Mississippi  fr  R.  River  Boom.  Co.  29  Minn. 
288. 

A  person  who  has  properly  constructed  a  'boom 
is  not  liable  for  the  flowage  of  land  by  an  extraoi^ 
dinary  freshet  which  he  could  not  reasonably  have 
provided  against,  although  the  injury  is  to  some 
extent  aggravated  by  the  presence  of  the  boom. 
Borchardt  v.  Wausau  Boom  Co.  64  Wis.  107, 41  Am. 
Rep.  12. 

89L.  R.A. 


And  it  has  been  held  that  If  to  catch  logs  coming 
down  a  river  the  owner  throws  a  boom  across  the 
stream,  be  will  be  liable  for  the  injury  thereby 
caused  to  the  owner  of  a  steamboat  which  is  pre- 
vented by  the  boom  from  reaching  its  destination. 
Crandell  v.  Mooney,  23  U.  C.  C.  P.  212. 

Boom  on  property  of  third  person. 

The  right  of  rafting  logs  down  a  stream  does  not 
include  the  right  of  booming  them  for  safe  keep- 
jng  on  private  property.  Lorman  v.  Benson,  8- 
Mlch.  18.  77  Am.  Dec.  485. 

It  win  be  a.  trespass  by  a  person  running  logs  in  a 
river  to  atuch  a  boom  to  the  land  of  a  riparian 
owner  if  there  is  no  necessity  for  so  doing,  but  if 
the  act  is  necessary  in  order  to  enable  him  to  exer- 
cise his  right  of  navigation  no  action  ndll  lie  against 
him  for  doing  so.    Weise  v.  Smith,  3  Or.  445. 

A  boom  cannot  be  maintained  in  the  public 
waters  of  a  bay  in  such  a  way  as  to  out  ofl*  access  to 
a  wharf.    Union  Mill  Co.  v.  Shores,  66  Wis.  476. 

But  the  legislature  may  give  a  boom  company  an 
absolute  right  to  construct  booms  for  a  certain 
distance  along  the  river  which  will  exclude  the- 
rlght  of  riparian  owners.  Cohn  v.  Wausau  Boom 
Co.  47  Wis.  814. 

See,  however,  nMe  on  right  of  riparian  owner  to- 
access  to  navigable  water,  po8(,  — . 

Righi  to  recover  for  injury  to  boom,^ 

The  right  to  maintain  the  boom  includes  tbe- 
rlght  of  recovery  against  a  third  person  who  in- 
jures it. 

A  person  who  has  boomed  his  logs  along  the  side^ 
of  a  stream  in  such  a  way  as  not  to  interfere  with 
the  navigation  of  the  stream  may  recover  in  case  a 
third  person  runs  his  logs  down  the  stream  in  an 
unreasonable  manner  and  by  so  doing  breaks  the 
boom  and  causes  the  loss  of  the  logs.  Auger  v.. 
Cook,  89  U.  C.  Q.  K  687. 

The  owner  of  a  storage  tK)om  may  recover  from 
the  owner  of  a  tug  which  through  negligent  man- 
agement strikes  and  breaks  the  boom  and  permits 
the  logs  to  escape.  John  Spry  Lumber  Go.  v.  The- 
C.  H.  Green,  76  Mich.  820. 

The  owner  of  logs  is  not  guilty  of  a  nuisance  in 
booming  them  in  a  slough  leading  ofT  from  a  navi- 
gable river  which  at  times  IS  dry,  although  at  tlmea 
of  high  water  there  is  water  enough  there  to  ad- 
mit of  the  passage  of  steamboats  and  the  owner 
can  recover  for  the  negligence  of  a  steamboat 
owner  in  running  against  the  boom  and  releasing 
the  logs.    Castner  v.  The  Dr.  Franklin,  1  Minn.  78. 

But  one  who  uses  a  government  boom  for  the- 
purpose  of  running  logs  into  a  private  boom  in 
such  a  way  as  to  interfere  with  the  passage  of  a 
steamboat  will  not  be  entitled  to  recover  for  the- 
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of  J QDe,  1898.  hi»  affidavit  for  ao  attachment 
ai^ainst  the  estate  of  John  A.  Hare,  on  the 
ground  of  nonresidence  of  the  defendant, 
^claiming  that  he  T^as  justly  entitled  to  receive 
from  the  defendant  in  the  suit  which  was 
tabout  to  be  instituted  in  the  said  court  the  sum 
of  $800,  as  set  out  in  said  affidavit;  and  at  the 
^ame  time  filed  his  bond,  with  security,  in  the 
penalty  of  $1,600,  and  caused  orders  of  attach- 
ment to  be  issued  from  said  clerk's  office  to 
the  sheriffs  of  the  counties  of  Wood  and  Wirt, 
respectively.  The  former  was  levied  by  the 
sheriff  of  Wood  county,  June  26,  1893,  on  one 
'barge  of  lies,  containing  2.000  ties.  The  latter 
was  on  the  same  day  levied  by  a  constable  of 
Wirt  county  on  one  boat  loaid  of  ties.  De- 
fendant afterwards,  on  the  8th  of  July,  gave 
bond  and  took  possession  of  the  property  so 
levied  upon. 
At  the  July  rules  plaintiff  filed  his  bill,  al- 


leging that  he  was  the  owner  of  a  certain  boom 
near  the  mouth  of  Hughes  river,  in  Wirt 
county.  West  Virginia,  and  used  for  the  pur- 
pose of  catching  timber  and  railroad  ties  which 
might  be  drifting  in  said  river;  that  said  river 
is  one  of  the  large  tributaries  of  the  Little  Kan- 
awha, and  as  such  a  part  of  the  Little  Kanawha 
river;  that  there  was  no  boom  in  use  for  the 
catchini^  of  timber  drifting  in  said  Hughes 
river  below  the  point  where  plaintiff's  boom 
was  located  in  said  river,  and  no  means,  by 
boom  or  otherwise,  below  his  boom  for  the 
preservation  of  loes,  trees,  railroad  ties.  etc. ; 
that  in  the  fall  of  1892  and  the  spring  of  1 893  he 
caught  in  thesald  boom  railroad  ties  which  were 
drifting  in  said  Hughes  river  belonging  to  the 
defendant,  John  A.  Hare,  to  the  number  of  9,- 
500  ties;  that  he  preserved  said  ties  in  said  boom 
and  notified  the  defendant,  John  A.  Hare,  that 
his  ties  had  been  caught,  and  demanded  from 


Injury  in  case  tl^e  steamer  fouls  and  breaks  the 
boom,  causing  the  logs  to  escape  and  \3e  lost.  Brace 
V.  Union  Forwarding  Go.  W  U.  C.  Q.  B.  48. 

Private  rioht  of  action  agairut  hoom  owner. 

One  who  seeks  to  abate  as  a  nuisance  a  boom 
across  a  navigable  river  to  Intercept  saw  logs 
floated  down  In  time  of  high  water  must  prove 
that  the  obstruction  is  unreasonable.  Brown  v. 
Keotfleld,80CaLU9. 

When  booms  have  been  acquiesced  in  by  the  pub- 
lic the'  owDcr  of  one  cannot  maintain  an  action 
■against  the  owner  of  another  to  have  it  removed 
and  to  recover  damages  for  Injuries  caused  by  its 
maintenance.    Leigh  v.  Holt,  6  Biss.  838. 

A  person  cannot  maintain  an  action  for  the  ob- 
struction of  a  river  by  a  boom  and  logs  if  he  was 
-engaged  in  the  operations  by  wbich  the  logs  were 
placed  there.    McOinnis  v.  Carrier,  89  Mich.  IIL 

After  long  acquiescence  in  an  addition  to  a  boom 
the  sbo^  owner  cannot  be  heard  to  say  that  the 
company  building  it  had  no  authority  to  do  so. 
Powers's  Appeal,  125  Pa.  175. 

The  mere'  fact  that  a  boom  prevents  a  riparian 
owner  from  shipping  fuel  from  above  the  boom  to 
his  brickyard  below  it  does  not  give  him  a  private 
right  of  action  for  the  obstruction.  Swanson  v. 
Mlssisflippl  &  R.  River  Boom  Ck).  42  Minn.  582,  7  L. 
R.  A.  878. 

But  that  case  wan  overruled  in  a  later  one  where 
it  was  held  that  the  maintenance  of  a  boom  In  such 
a  way  as  to  interfere  with  the  floating  of  logs  by 
other  persons  down  the  river  Is  a  nuisance  which 
win  give  the  person  injured  a  right  of  action.  Page 
V.  Mille  Lacs  Lumber  Co.  53  Minn.  490. 

A  mill  owner  cannot  recover  fur  injuries  to  his 
^am  from  logs  coming  down  the  river  because  of 
a  sudden  rise,  on  the  ground  that  a  boom  which 
bad  been  opened  to  pass  logs  through  during  the 
•day  was  not  closed  at  night,  if  he  saw  that  it  had 
not  been  dosed  and  knew  of  the  probability  of  the' 
rise  of  water,  but  took  no  precautions  to  see  that 
the  boom  was  closed.  Lilley  v.  Fletcher,  81  Ala. 
284. 

One  who  knowing  of  obstructions  in  a  stream 
drives  his  logs  upon  them  without  allowing  time 
for  their  removal  cannot  recover  for  loss  occa- 
sioned in  attempting  to  pass  the  obstructions. 
Harold  v.  Jones,  86  Ala.  274,  8  L.  R.  A.  406. 

But  in  Sullivan  v.  Jernigan,  21  Fla.  264,  it  was  held 
that  the  knowledge  of  a  person  about  to  start  his 
logs  that  there  was  a  boom  across  the  river  did  not 
ahow  him  to  be  guilty  of  contributory  negligence 
in  not  waiting  for  the  obstruction  to  be  removed, 
since  his  right  to  navigate  was  superior  to  that  of 
the  other  person  to  obstruct  the  stream. 
89L.  R.  A. 


Charter  power. 

In  Mississippi  &  R.  River  Boom  Co.  v.  Prince,  84 
Minn.  TV,  it  appeared  that  the  boom  company  was 
created  for  the  purpose  of  maintaining  booms  to 
assist  the  passage  of  iDgs  down  the  river. 

In  a  number'of  tases  corporations  have  been  au- 
thorized or  required  by  charter  to  construct  booms. 
Underwood  Lumber  Co.  v.  Pelican  Boom  Co.  78 
Wis.  76;  Black  River  ^ooding-Dam  Asso.  v. 
Ketchum,  54  Wis.  818;  Black  River  Improv.  Co.  v. 
La  Crosse  Boom.  &  Transp.  Co.  54  Wis.  6S8, 41  Am. 
Rep.  66;  Nelson  v.  St.  Croix  Boom  Corp.  62  Wis.  647; 
Brown  v.  Susquehanna  Boom  Co.  108  Pa.  57,  58  Am. 
Rep.  706;  Rollins  v.  Clay,  88  Me.  182;  Weld  v.  Pro- 
prietors of  Side- Booms,  6,  Me.  08;  Proprietors  of 
Side-Booms  v.  Weld,  6  Me.  106. 

In  West  Branch  Boon)  Co.  v.  Pennsylvania  Joint 
Lumber  &  L.  Co.  121  Pa.  143,  the  boom  was  to  extend 
only  one-half  way  across  the  river,  and  to  admit 
the  safe  passage  of  the  oommeroe  carried  on 
upon  it. 

A  proviso  in  the  charter  that  the  boom  shall  not 
extend  more  than  half  across  the  stream,  and  that 
the  navigation  of  the  stream  shall  not  be  impeded, 
will  not  prevent  the  maintenance  of  a  sheer  boom 
which,  when  necessary  to  stop  the  running  of  the 
logs  and  guide  them  into  the  boom,  may  be  extended 
all  the  way  across  the  stream.  Susquehanna  Boom 
Co.  V.  West  Branch  Boom  Co.  cited  in  121  Pa.  161. 

But  in  West  Branch  Boom  Co.  v.  Dodge,  81  Pa. 
285,  it  was  said  that  the  boom  company  could  not 
stop  the  lumber  which  wasdestmed  to  go  below  its 
boom,  even  though  thereby  it  would  be  prevented 
from  stopping  its  own  lumber. 

Where  the  charter  of  a  boom  company  requires 
payment  for  damages  caused  by  the  exercise  of 
powers  granted,  payment  must  be  made  in  case  the 
boom  causes  the  flooding  of  lands  lying  on  the 
bank  of  the  stream  above  it.  Bald  Eagle  Boom  Co. 
V.  Sanderson,  81*  Pa.  402. 

Charter  power  to  make,  lay,  and  maintain  side 
booms  in  suitable  and  convenient  places  in  a  cer- 
tain river  will  not  authorize  the  grantee  to  enter 
the  close  of  another  person  without  his  consent,  or 
to  place  logs  there  for  their  safe  keeping.  Perry 
V.Wilson,  7  Mass.  808. 

A  franchise  to  construct  a  boom  and  detain  only 
logs  of  those  who  wish  them  to  be  detained  will 
confer  no  right  if  it  Is  Impossible  to  construct  such 
a  boom  so  as  not  to  interfere  with  logs  which  the 
owner  does  not  wish  detained.  Mason  v.  West 
Branch  Boom  Co.  8  Wall.  Jr.  262. 

A  general  statute  imposing  a  penalty  for  ob- 
structing a  navigable  river  does  not  apply  to  a 
boom  company  whose  chartex*  gives  it  the  right  to 
maintain  a  boom  in  a  river  navigable  only  for  the 
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him  paymeDt  of  the  compensation  prescribed 
by  statute  in  relation  to  drift  property,  and  that 
defendant  wholly  refused  to  pay  plaintiff  the 
amount  which  he  was  entitled  to  for  catching 
and  preserving  them;  that  he  is  entitled  to  re- 
ceive from  the  said  Hare  the  sum  of  6  cents 
for  each  and  eveiy  tie  caught  and  preserved 
by  him;  that  the  defendant  had  recently  taken 
possession  of  his  said  ties  without  plaintiff's 
consent,  and  proceeded  to  load  the  same  in 
barges;  and  that,  at  the  time  of  the  institution 
of  this  suit,  he  was  shipping  the  same  to 
market,  without  paying  plaintiff  the  amount 
due  him  for  catching  the  same,  and  without 
settling  with  plaintiff,  although  he  had  often 
been  requested  so  to  do;  and  alleging  the  non- 


residence  of  the  defendant,  and  that  he  had 
no  property  within  the  knowledge  of  the  plain- 
tiff save  and  except  the  property  attached  in 
this  case,  unless  it  was  some  cross-ties  which 
are  still  on  the  waters  of  the  Little  Kanawha, 
but  of  the  quantity  or  location  thereof  plain- 
tiff was  not  advised  and  could  not  charge. 
Further  alleging  that  the  said  ties  were  branded 
by  the  brand  belonging  to  the  said  John 
A.  Hare,— that  is.  the  letters  "J.  H. ;"  that 
had  it  not  been  for  his  catching  said  ties, 
the  same  would  have  drifted  out  into  the 
Little  Kanawha,  and  ultimately  into  the  Ohio 
river,  and  would  have  been  lost  or  scattered 
along  said  river,  by  which  defendant  would 
have    been    damaged    to   a    much    greater 


runnlDfir  of  logs.    Edwards  v.  Wauaau  Boom  Co.  67 
Wis.  433. 

In  some  instancee  the  general  statutes  of  the 
state  have  authorized  the  construction  of  booms. 

Under  the  Minnesota  law  of  1872  a  corporation 
was  authorisced  to  maintain  t)oom8  in  the  St.  Louis 
river.  Osborne  v.  Knife  Ealls  Boom  Corp.'32  Minn. 
412.  60Am.Bep.  660. 

In  Duluth  Lumber  Co.  v.  St.  Louis  Boom  &  Im- 
prov.  Co.  17  Fed.  Rep.  419,  At  appeared  that  the 
boom  company  was  by  statute  required  to  oon- 
Btmct  such  booms  as  were  necessary  to  care  for 
logs  coming  down  the  stream. 

In  Lawler  v.  Baring  Boom  Co.  M  Me.  448,  a  boom 
was  erected  and  maintained  under  authority  of  the 
legislature,  the  property  to  be  acquired  by  the 
right  of  eminent  domain. 

Under  the  Maine  act  of  1882,  a  boom  company 
was  given  authority  to  erect  and  maintain  a  boom 
across  tbe  Stillwater  branch  of  tbe  Penobscot 
river.  Plummer  v.  Penobscot  Lumbering  Asso.  67 
Me.  868. 

The  public  right  to  complain  of  tbe  placing  of 
booms  in  the  streams  of  the  state  so  far  as  tbe  same 
are  not  unreasonable  must  be  held  to  have  been 
waived  by  the  passing  of  laws  for  the  formation  of 
boom  companies.  Atty.  Gen.  v.  Bwart  Boom.  Co. 
84  Mich.  46S. 

The  Michigan  statutes  provide  that  boom  com- 
panies may  construct,  use,  and  maintain  all  neces- 
sary booms  for  their  business.  Hall  v.  Tittabawas- 
see  Boom.  Co.  61  Mich.  377. 

Under  the  Michigan  statute  for  the  organization 
of  booming  companies  the  company  has  the  right. 
In  the  streams  where  it  can  lawfully  do  business, 
of  constructing  and  maintaining  all  necessary 
booms  for  ithat  purpose,  but  they  must  be  con- 
structed and  used  in  such  manner  as  to  allow  the 
free  passage  of  commerce  along  the  stream.  Co- 
burn  V.  Muskegon  Boom.  Co.  72  Mich.  134. 

Under  the  Ontario  statutes  log  owners  have  a 
right  to  throw  booms  across  streams  for  the  pur- 
pose of  facilitating  the  transportation  of  logs  to 
market,  and  therefore,  in  the  absence  of  negli. 
genoe,  the  owner  of  a  boom  will  not  be  liable  to  the 
owner  of  adjoining  land  from  the  fact  that  the 
boom  breaks  because  of  high  water  and  the  logs  be- 
come Jammed  against  a  bridge,  causing  an  overflow 
of  water  upon  the  land  to  its  injury.  Langstaff  v. 
McRae,  22  Out.  Rep.  78. 

The  Nevada  statutes  authorize  persons  comply- 
ing with  their  requirements  to  make  and  construct 
all  proper  and  necessary  booms  along  the  stream  of 
water  for  the  driving  of  logs,  provided  they  shall 
not  interrupt  the  free  navigation  of  the  stream. 
Mandlebaum  v.  Russell,  4  Nev.  651. 

The  legislature  may  by  general  law  confer  on 
individuals  rights  in  waterways  which  are  not  nav- 
igable except  for  small  boats  and  for  floating  logs 
in  opposition  and  paramount  to  the  public  right. 
State  V.  Elk  Island  Boom  Co.  41 W.  Va.  796.  , 
89  L.R.  A. 


Boom  companies  organized  under  the  Washing- 
ton act  of  1896  have  no  right  to  interfere  with  th& 
navigation  or  use  of  the  stream  upon  which  they 
have  constructed  booms.  Carl  v.  West  Aberdeen 
Land  &  I.  Co.  18  Wash.  616. 

AcquiaiUon  of  property  by  right  of  eminent  do> 
main. 

Property  of  a  private  person  may  be  taken  un- 
der the  power  of  eminent  domain  for  the  purpose- 
of  constructing  a  boom  by  an  incorporated  com- 
pany for  public  use  under  the  control  of  the  legis- 
lature. Patterson  v.  Mississippi  &  R.  River  Booni> 
Co.  8  Dill.  466. 

The  Falrfleld  boom  company  was  given  author- 
ity to  take  land  under  eminent  domain,  erect  a 
boom,  and  maintain  it  perpetually.  Hall  v.  Ben- 
ton, 69  Me.  346. 

By  the  act  of  1869,  the  Bangor  boom  company 
was  given  power  to  acquire  land  and  construct  a 
boom.    Barrett  r.  Bangor,  70  Me.  835. 

Land  for  a  boom  may  be  taken  undeif  the  right 
of  eminent  domain.  Cotton  v.  Mississippi  &  R. 
River  Boom  Co.  22  Minn.  872. 

Oovemmental  coniroL 

The  question  has  arisen  in  some  cases  as  ta 
whether  the  general  or  local  government  has  the- 
authority  to  permit  or  abolish  booms. 

Id  Queddy  River  Drlviug  Boom  Co.  v.  Davidson, 
10  Can.  Sup.  Ct.  222,  it  was  held  that  the  New  Bruns- 
wick legislature  could  not  authorize  the  obstruc- 
tion of  a  tidal  navigable  river  by  the  erection  of 
booms  therein.  Tbe  power  over  the  subject-mat- 
ter was  held  to  be  in  the  dominion  of  Parliament. 

In  the  absence  of  any  action  by  Congress  a  state* 
may  authorize  the  construction  of  a  boom  in  a 
small  navigable  river  of  the  state  where  its  pres- 
ence would  do  more  good  than  harm.  Pound  v. 
Turck,  96  U.  S.  469,  24  L.  ed.  626;  Heerman  v.  Beef 
Slough  Mfg.  Boom.  L.  D.  &  Transp.  Co.  8  Blss.  834; 
United  States  v.  Beef  Slough  Bif  g.  Co.  8  Biss.  42L 

Where  a  river  forms  a  boundary  between  two 
states  each  may,  in  the  absence  of  legislation  by 
Congress,  authorize  the  construction  of  booms 
within  its  own  territory.  J.  S.  Keator  Lumber  Co. 
V.  St  Croix  Boom  Corp.  72  Wis.  62. 

Under  the  United  States  act  of  1890,providing  for 
the  removal  of  obstructions  to  navigable  rivers, 
there  is  no  authority  for  the  removal  of  a  boom 
from  a  small  river  which  at  the  time  of  its  con- 
struction prior  to  the  passage  of  the  act  was  fully 
authorized  by  the  state,  and  which  is  necessary  to- 
the  use  of  the  river  for  the  floating  of  logs,  tbe 
value  of  the  loirs  being  much  greater  than  that  ot 
other  products  likely  to  be  transported  on  the  river, 
and  the  obstruction  to  navigation  caused  by  the 
boom  not  being  complete.  United  States  v.  Bel- 
Ungham  Bay  Boom  Co.  72  Fed.  Rep.  665.  Afilrmed 
48  U.  S.  App.  443, 81  Fed.  Rep.  668.  H.  P.  F. 
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extent  than  the  value  fixed  by  the  stat- 
ute for  catching  and  preserving  the  ties;  that 
he  had  preserved  said  ties  in  his  boom  at 
his  own  cost  and  expense;  that  the  said  ties 
filled  plaintiff's  boom,  and,  by  reason  of  the 
plaintiff's  preserving  the  ties  of  defendant,  he 
was  totally  unable  to  take  care  of  his  own  ties, 
which  were  too  numerous  to  preserve  after 
said  boom  was  filled  with  the  ties  of  said  de- 
fendant, and  plaintiff  was  put  to  great  cost  and 
expense  in  securinghis  own  ties,  which  drifted 
out  into  the  Little  Kanawha  and  Ohio  rivers, 
which  would  not  have  been  the  case  had  plain- 
tiff not  caught  and  preserved  the  ties  of  said 
defendant,— all  of  which  the  said  defendant 
well  knew  at  the  time  he  took  possession  of  the 
ties  from  plaintiff's  boom,  and  refused  to  pay 
plaintiff  the  compensation  fixed  by  statute; 
that  he  filed  an  affidavit,  and  caused  an  order 
of  attachment  to  be  issued  from  the  clerk's 
ofiSce  of  the  said  court  of  Wood  county,  and 
by  virtue  of  said  attachment  the  sheriff  of 
Wood  county  had  levied  upon  and  attached  a 
barge  of  ties,  containing  about  300,  as  the 
property  of  said  Hare,  which  was  then  in 
possession  of  the  sheriff;  and  that  a  copy  of 
said  order  of  attachment  was  also  sent  to  the 
sheriff  or  any  constable  of  Wirt  county,  which 
was  levied  also  upon  a  lot  of  ties  in  Wirt 
county,  and  the  same  were  in  the  possession 
of  the  officer  levying  it;  and  he  filed  as  ex- 
hibits the  affidavit  and  order  for  the  attach- 
ment. And  further  charging  that  the  defend- 
ant was  indebted  to  him  in  tbe  sum  of  $280 
for  a  lot  of  rope  which  plaintiff  furnished  to 
said  defendant  to  be  used  by  him  in  securing 
the  timber,  ties,  and  logs,  in  Hughes  river,  one 
coll  of  which  rope  said  defendant  used,  and 
one  coil  was  delivered  by  plaintiff  at  the  barn 
of  Col.  Enoch,  near  Qreenville,  and  defendant 
notified  that  said  rope  was  there  subject  to  his 
orders  upon  payment  of  the  cost  thereof,  and 
that  said  defendant  had  failed  to  pay  for  said 
rope,  and  that  the  plaintiff  was  justly  entitled 
to  recover  the  value  thereof;  and  charging  that 
he  was  justly  entitled  to  recover  from  the  de- 
fendant, for  catching  and  securing  the  railroad 
ties,  the  sum  of  $570,  and  for  the  rope  furn- 
ished to  the  said  defendant  the  sum  of  $280, 
making  in  all  the  sum  of  $800;  that  he  was 
remedfiess  in  the  premises,  save  in  a  court  of 
equitv,  where  matters  of  the  kind  are  properly 
cognizable;  and  praved  that  he  might  have  a 
decree  against  the  defendant  for  the  sum  of 
$800,  and  for  the  sale  of  said  cross-ties  attached 
in  the  counties  of  Wood  and  Wirt,  and  out  of 
the  proceeds  that  the  costs  might  be  paid,  and 
expenses  of  levying  upon  and  attaching  said 
cross-ties,  and  preserving  the  same  in  the  hands 
of  the  sheriff,  and  for  the  payment  of  his  claim 
and  interest,  and  for  general  relief. 

Defendant  filed  a  general  demurrertothe  bill, 
and,  without  waiving  his  demurrer,  filed  his 
answer,  denying  that  the  Hughes  river  is  any 
part  of  the  Little  Kanawha  river,  and  averring 
that  it  is  a  separate  and  distinct  river,  and  so 
recognized  in  the  history  and  geographicid 
surveys  and  delineations  on  the  maps  of  the 
state  of  West  Virginia,  etc.;  and  admitting  the 
truth  of  the  allegation  that  in  the  fall  of  1892 
and  spring  of  1898  there  was  no  boom  in  use 
for  the  catching  of  timber  drifting  in  said 
Hughes  river  belowthe  point  where  the  plain- 
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tiff  retained  the  respondent's  railroad  ties  in 
said  Hughes  river;  and  charging  that  no  boom 
could  be  maintained  in  said  Hughes  river  dur- 
ing the  year  1892  and  1893,  at  any  point  in 
said  Hughes  river,  or  in  said  Little  Kanawha 
river,  because  the  same  was  not  allowed  by  the 
laws  of  the  state  of  West  Virginia;  and  deny- 
ing that  the  plaintiff  was  or  could  be  the  owner 
of  an^  boom  near  the  mouth  of  Hughes  river, 
in  Wirt  county,  West  Virginia,  for  catching 
timber  and  railroad  ties  which  might  be  drift- 
ing in  said  Hughes  river;  and  denying  that 
plaintiff  caught  in  any  boom  any  railroad  cross- 
ties  belonging  to  respondeat  and  drifting  in 
said  Hughes  river  near  the  mouth  of  the  Little 
Kanawha  or  elsewhere;  and  denying  that 
the  plaintiff  had  any  right  to  catch,  in  any 
boom  in  said  Hughes  river,  any  cross- ties  or 
timber  or  propertv,  belonging  to  respondent, 
drifting  in  said  Hughes  river,  at  any  point, 
in  any  boom;  and  denying  that  plaintiff  was 
entitled  to  receive  from  him  anything  for 
illegally  obstructing  the  floating  and  passage 
of  any  of  his  railroad  cross-ties  or  timber  down 
said  Hughes  river;  and  especially  denying 
that  the  plaintiff  was  entitled  to  receive  or 
recover  from  respondent  6  cents  for  each  and 
every  tie  caught  and  preserved  by  him  in 
any  such  boom  that  may  have  been  so  at- 
tempted to  have  been  maintained  by  plaintiff 
in  Hughes  river  illegally:  and  charging  that 
plaintiff  did  not  preserve  respondent's  ties,  but 
threw  the  same  out  of  th^  boom  when  found 
by  the  plaintiff,  and  denying  that  he  was  in- 
debted to  the  plaintiff  in  any  such  sum  as  $280 
for  rope  furnished  to  respondent  by  plaintiff, 
but  that  it  is  true  that  respondent  did  receive 
and  use  one  coil  of  rope,  worth,  including 
freight,  $77;  and  denying  that  there  was  any 
coil,  delivered  by  plaintiff  at  the  barn  of  Col. 
Enoch,  near  Greenville,"  or,  at  least,  if  it  was 
placed  there,  it  was  not  delivered  to  respond- 
ent; and  denying  that  respondent  was  notified 
that  said  rope  was  there  subject  to  his  order, 
upon  payment  of  the  costs  thereof,  and  deny- 
ing any  liability  to  pay  for  any  rope  so  deliv- 
ered at  Col.  Enoch's,  or  that  plaintiff  was 
entitled  to  recover  anything  on  account  of 
same  against  him;  alleging  that,  in  the  spring 
of  1898.  respondent  and  Miller  were  running 
and  drifting  cross-ties  in  said  Hughes  river, 
and  plaintiff  proposed  to  respondent  that  he 
(plaintiff)  would  get  a  lot  of  rope,  and  put  some 
rafts  across  the  Little  Kanawha  below  the 
mouth  of  Hughes  river,  to  catch  plaintiff's  and 
respondent's  property  jointly,  as  it  should 
come  out  of  Hughes  river;  that  at  the  time  said 
river  had  been  lately  frozen  over  and  the  ice 
had  broken  up,  and  the  object  was  to  hold  the 
ice  and  the  stuff  that  was  in  it;  that  in  addition 
to  plaintiff  and  respondent,  the  Parkersburg 
Mill  Company  and  William  Richardson,  all  of 
whom  had  property,  or  were  interested  in 
property,  that  floated  in  said  Hughes  river,  or 
bound  up  in  said  ice,  were  to  bear  their  share 
of  the  expense  of  putting  in  three  rafts;  that  to 
such  proposition  respondent  acceded,  but  that 
plaintiff  failed  to  and  did  not  put  in  such  rafts, 
and  did  not  stop  any  such  property  of  respond- 
ent, and  then  afterwards  set  up  a  claim  that 
respondent  should  pay  for  the  coil  of  rope 
which  plaintiff  had  gotten,  but  not  used,  but 
respondent  had  nothing  to  do  with  getting 
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sach  rope,  and  denying  that  he  was  in  any 
vay  liable  to  pay  anything  therefor;  and  aver- 
ring that,  by  reason  of  the  failure  of  the  plain- 
tiff to  place  and  secure  such  rafts  across  said 
Little  Kanawha  river,  respondent  lost  railroad 
ties, that  floated  out  with  the  ice  into  the  Little 
Kanawha  and  Ohio  rivers  to  a  large  amount, 
at  least  the  sum  of  $5,000,  which  sum  of 
$5,000  respondent  had  a  right  to  and  claims, 
find  also  seeks  and  asks  to  recoup  and  have  set 
off  against  the  plaintiff's  claim  set  up  in  said 
bill  for  said  rope  as  well  as  for  catching  said 
•cross-ties;  and  averring  that  the  $77  had  been 
flettled  and  adjusted  and  by  accord  satisfied 
prior  to  the  institution  of  this  suit;  denying 
that  plaintiff  was  justly  entitled  to  recover 
from  defendant  for  catching  and  securing  said 
railroad  ties  the  sum  of  $570.  and  for  the  rope 
furnished  the  sum  of  $280,  making  in  all  the 
sum  of  $800,  as  charged  in  said  bill,  or  that  he 
was  indebted  to  the  plaintiff  in  any  sum  what- 
ever, but  charging  that,  upon  a  lust  and  fair 
settlement,  plaintiff  was  indebted  to  respond- 
•ent,  because  that  about  the  29th  of  April.  1898, 
respondent  caught  2.500  railroad  cross-ties 
drifting  in  Hughes  river  belonging  to  plain- 
tiff, and  secured  same,  and  cared  for  and 
preserved  them,  and  delivered  ttiem  to  plain- 
tiff, for  which  respondent  was  entitled  to 
recover  a  fair  and  reasonable  compensation, 
as  provided  by  law;  that  he  preserved  and 
cared  for  same  from  about  April  29  to  about 
July  1,  1898.  and  that  a  reasonable  compen- 
sation therefor  should  be  fiied  and  ascer- 
tained bv  the  court;  and  further  charging 
that,  during  the  fall  of  1892  and  spring  or 
1893,  the  plaintiff  undertook  to  establish  a 
boom  in  said  Hughes  river,  as  he  calls  it,  and 
went  on  and  placed  obstructions  in  said  river, 
and  kept  the  same  there  sduring  the  fall  of 
1892,  and  up  to  the  time  of  the  bringing  of 
this  suit  and  the  filing  of  the  answer;  that  said 
Hughes  river,  at  the  point  where  the  plaintiff 
was  attempting  to  maintain  said  boom  and 
obstruction,  was  and  is  a  navigable  river  and 
was  and  is  used  a  great  deal  then  and  now  by 
the  citizens  of  West  Virginia,  and  people  and 
public  doing  timber  business  thereon,  for  the 
transportation,  floating,  driving,  drifting  of 
timber,  cross-ties,  etc.,  along  and  upon  the 
waters  of  said  Hughes  river,  as  they  had  a 
Tight  then  and  now  to  do  without  hindrance: 
that  at  the  point  where  said  boom  was  so  estab- 
lished, and  for  at  least  a  distance  of  about  a 
mile  above  that  in  said  Hughes  river,  the  said 
river  is  and  was  then  navigable  for  steamboats 
and  other  crafts,  rafts,  etc.,  at  all  times  when 
said  Little  Kanawha  is  and  was  navigable  for 
such  crafts,  rafts,  boats,  etc.,  and  at  all  times  ex- 
cept during  ordinary  low  water;  that  said  ob- 
struction so  called  a  "boom"  by  said  plaintiff 
was  then  and  is  now  without  any  legal  authority 
or  right  whatsoever,  and  is  in  violation  of  law 
and  the  rights  of  this  respondent,  and  of  the  citi- 
zens of  the  United  States,  of  the  public  In  gene- 
ral, and  especially  of  the  citizens  of  the  state  of 
West  Virginia,  and  then  and  now  constituted  a 
nuisance  under  the  law;  and  said  boom  was  by 
plaintiff  so  constructed  that  there  was  no  pro- 
vision for  timber,  cross-ties,  or  property  of  re- 
spondent or  anybody  else  to  pass  through  or 
beyond  said  obstruction  or  boom  so  placed 
there  by  plaintiff,  and  in  consequence  it  de- 
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tained  the  cross-ties  and  property  of  this  re- 
spondent to  a  large  amount;  that  respondent, 
through  his  agents  and  employees,  went  and 
took  possession  of  his  cross- ties  so  wrongfully 
detained  by  plaintiff,  and  loaded  them  into 
barges,  and  about  the  month  of  June,  and  just 
prior  to  the  institution  of  this  suit,  moved  the 
barges  into  which  respondent's  said  cross- ties 
were  so  loaded;  that  plaintiff  took  out  an  at- 
tachment against  respondent  before  H.  J. 
Fought,  justice  of  the  peace  of  Wirt  county, 
claiming  and  swearing  that  he  was  entitled  to . 
recover  from  respondent  $300,  but,  before  the 
same  could  be  tried,  plaintiff  dismissed  that 
action,  and  then  brought  this  suit,  and  swore 
he  was  entitled  to  recover  $800,  and  denying 
the  plaintiff's  right  to  recover  anything,  or  his 
right  to  issue  any  writ  of  attachment;  that  re- 
spondent has  given  bond  and  taken  possession 
of  his  property,  and  is  entitled  to  recover  from 
the  plaintiff  a  reasonable  compensation  for 
catching,  securing,  preserving,  and  delivering 
to  plaintiff  said  2,500  ties,  and  to  decree  there- 
for, together  with  his  costs  in  this  suit,  and 
praying  for  affirmative  and  for  general  relief; 
to  which  answer  plaintiff  replied  generally. 

On  the  29th  of  August,  1895.  the  cause  wto 
heard  upon  process  executed,  affidavit  and 
attachment  issued  and  levied  upon  the  bill 
filed,  and  proceedings  had  at  rules,  the  demur- 
rer and  answer  of  defendant,  general  replica- 
tion to  the  answer,  the  issue  on  demurrer,  and 
the  depositions  of  all  the  witnesses,  taken  both 
for  plaintiff  and  defendant;  whereupon  the 
court  overruled  the  demurrer,  and  found  that 
the  plaintiff  wss  entitled  to  a  reasonable  com- 
pensation for  catching  and  preserving  defend- 
ant's ties,  and  sustained  the  attachment  issued 
in  the  cause,  but  held  that,  before  a  final  de- 
cree could  be  executed  in  the  cause,  it  should 
be  referred  to  one  of  the  commissioners  of  the 
court  to  take,  state,  and  report  an  account  be- 
tween the  plaintiff  and  defendant.  The  cause 
was  accoraingly  referred  to  W.  W.  Jackson, 
commissioner,  with  directions,  after  first  giv- 
ing reasonable  notice  to  the  parties,  to  m&e, 
state,  and  report  an  account  between  plaintiff 
and  defendant,  as  follows:  "First,  as  to  the 
amount  the  defendant  is  indebted  to  the  plain- 
tiff on  account  of  the  lines  or  ropes  mentioned 
in  the  bill,  alleged  to  have  been  purchased  by 
the  plaintiff  for  the  use  of  the  defendant,  the 
plaintiff,  and  the  Parkersburg  Mill  Company, 
if  any,  the  costs  of  said  ropes,  and  the  amount 
to  be  charged  to  the  defendant;  second,  the 
number  of  railroad  ties,  belonging  to  the  de- 
fendant, collected  in  plaintiff's  boom,  and  re- 
ceived by  the  defendant,  and  what  would  be 
a  just  compensation  for  catching  and  preserv- 
ing said  railroad  ties,  and  the  amount  to  which 
the  plaintiff  would  be  entitled  for  such  serv- 
ice; third,  the  amount  of  payments  or  offsets 
to  which  the  defendant  may  be  entitled,  under 
the  pleadings  in  this  cause,  if  any." 

On  the  19th  of  November,  1895,  Commis- 
sioner Jackson  filed  his  report  in  the  cause,  in 
substance  as  follows:  "Your  commissioner  re- 
ports that  the  evidence  submitted  to  him  by 
plaintiff  and  defendant  was  very  conflicUng, 
and  that  a  laree  amount  of  such  evidence  was 
irrelevant,  and  totally  foreign  to  the  matters 
under  consideration.  Your  commissioner  re- 
ports that  no  evidence  was  produced  before 
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iblm  except  the  depositions  already  filed  in  the 
case."  In  response  to  the  first  inquiry,  he 
says:  "Your  commissioner  finds  that  the  de- 
fendant is  indebted  to  the  plaintiff  on  account 
of  the  lines  or  ropes  mentioned  in  the  bill,  al- 
leged to  have  been  purchased  by  the  plaintiff 
for  the  use  of  the  defendant,  in  the  sum  of 
4380.  Your  commissioner  has  been  unable  to 
report  exactly  the  cost  of  the  ropes  purchased 
for  the  use  of  the  defendant,  the  plaintiff,  and 
the  Parkersburg  Mill  Company,  but,  on  the  tes- 
timony of  S.  L.  Gould,  fixes  the  cost  price  of 
said  ropes  at  $797.80.  Of  this  rope  the  mill 
•company  took  two  fifths,  leaving  the  remaining 
three  fifths  to  be  divided  equally,  as  ascertained 
by  the  commissioner,  between  the  plaintiff  and 
the  defendant,  both  plaintiff  and  defendant 
being  liable  for  the  payment  of  one  half  of 
>«aid  three-fifths  part  set  aside  to  them.  While 
this  would  exceed  the  amount  claimed  in  the 
plaintiff's  bill,  owing  to  the  uncertainty  of  the 
evidence,  your  commissioner  has  taken  the 
amount  as  set  out  in  the  plaintiffs  bill,  and 
^xed  the  liability  of  the  defendant  to  the  plain- 
tiff on  account  of  said  ropes  as  $230."  And  to 
the  second  inquiry:  "As  to  the  number  of  rail- 
road ties  belonging  to  the  defendant  collected 
in  plaintiff's  boom  and  received  by  the  de- 
fendant, the  testimony  is  extremely  conflicting, 
and  the  witnesses,  all  with  the  exception  of  the 
•defendant,  give  estimates  in  guesses  as  to  the 
amount,  no  person  seeming  to  have  actually 
counted  the  number  of  ties  so  collected.  The 
•defendant  testifies  that  there  were  6,700  ties 
in  the  boom,  and  that  prior  to  that  rise  he  had 
loaded  3,000  ties  out  of  Miller's  boom,  making 
-9,700  in  all.  Your  commissioner  finds  that 
the  amount  of  ties  claimed  in  the  plaintiff's  bill 
to  have  been  caught  for  the  defendant  was 
9,500.  Your  commissioner,  therefore,  fixes 
the  number  of  ties  collected  in  the  plaintiff's 
boom,  and  received  by  the  defendant,  at  9,500. 
Upon  the  question  of  a  Just  compensation  for 
catching  and  preserving  said  railroad  ties,  and 
the  amount  to  which  the  plaintiff  would  be 
-entitled  for  such  services,  your  commissioner 
reports  that  the  evidence  varies  from  one  half 
a  cent  to  six  cents  a  tie,  but  that  the  amount 
of  six  cents  per  tie  seems,  from  the  evidence, 
to  have  been  paid  almost  if  not  exclusively  upon 
•the  Little  Kanawha  river,  the  evidence  show- 
ing that  the  amount  paid  upon  the  Hughes 
river,  when  caught  in  booms,  ranged  from 
one  half  a  cent  to  three  cents.  Your  commis- 
sioner, after  carefully  considering  the  evi- 
dence has  reached  the  conclusion  that  a  just 
compensation  for  catching  and  preserving  said 
railroad  ties  would  be  two  and  a  half  cents  for 
•each  tie,  making  a  total  of  $287  due  from  the 
defendant  to  the  plaintiff  on  account  of  catch- 
ing and  preserving  said  railroad  ties."  And  to 
•the  third  inquiry  he  says:  "Under  this  head 
your  commissioner  reports  that,  after  a  careful 
consideration  of  the  evidence,  he  is  of  the 
opinion  that  the  defendant  is  entitled  to  no  set- 
off or  payment  against  the  plaintiff's  claim.  .  .  . 
Your  commissioner  further  reports  that  there 
is  due,  as  ascertained  by  him,  from  the  defend- 
ant, John  A.  Hare,  to  the  plaintiff.  D.  M.  Mil- 
ler, on  account  of  rope,  $230;  on  account  of 
compensation  for  catching  and  preserving  ties, 
4287.50,— making  a  total  of  $467.50  due  from 
the  defendant  to  the  plaintiff." 
:89  L.  R.  A.  : 


The  defendant,  John  A.  Hare,  excepted  to 
the  report:  '*First,  because  the  same  is  not 
supi)orted  bv  the  evidence  before  the  commis- 
sioner and  before  the  court;  second,  because 
said  report  is  contrary  to  the  evidence  in  the 
cause  before  said  commissioner;  third,  because 
the  commissioner  has  erred  in  allowing  the 
plaintiff,  D.  M.  Miller,  $280  for  rope,  when  the 
evidence  shows  that  no  rope  was  ever  deliv- 
ered to  the  defendant,  nor  was  any  ever  deliv- 
ered at  any  place  agreed  upon  between  the 
plaintiff  and  defendant  for  delivery;  fourth, 
because  the  commissioner  erred  in  allowing 
the  plaintiff  two  and  a  half  cents  (2i)  per  tie  as 
just  compensation  for  catching  and  preservinff 
railroad  ties  in  controversy,  making  a  totid  of 
$270.50  due  from  the  defendant  to  the  plain- 
tiff on  accountof  catching  and  preserving  such 
railroad  ties,  and  because  plaintiff  is  not  enti- 
tled to  re<iover  anything,  as  set  up  in  the  an- 
swer filed  in  this  cause,  and  said  finding  is 
contrary  to  the  weight  of  evidence;  and,  fifth, 
because  of  errors  and  insufiSciencies  appearing 
upon  the  face  of  said  report." 

And  on  the  2d  of  December.  1895,  the  cause 
was  heard  upon  the  papers  formerly  read,  and 
the  orders  made  therein,  upon  the  order  of 
reference  and  report  of  Commissioner  Jack- 
son made  thereunder,  and  the  exceptions  taken 
by  defendant  to  said  report,  and  the  exceptions 
set  down  for  argument,  and  was  argued  by 
counsel;  whereupon  the  court  overruled  the 
several  exceptions  of  the  said  defendant  to 
said  report,  and  confirmed  the  report  of  Com- 
missioner Jackson,  and  decreed  that  plaintiff 
recover  from  defendant,  John  A.  Hare,  $472.27, 
the  amount  ascertained  by  the  commissioner  to 
be  due  from  defendant  to  plaintiff,  with  in- 
terest from  September  13. 1895,  until  paid,  and 
the  costs  of  suit,  from  which  decree  this  appeal 
is  taken. 

The  first  assignment  of  error  is  the  over- 
ruling of  the  demurrer  to  plaintiff's  bill.  The 
demurrer  filed  is  a  general  demurrer  to  the 
whole  bill,  and  sets  out  no  grounds  other  than 
that  *'the  same  is  not  sufiScient  in  law."  The 
bill  alleges  indebtedness  of  the  defendant  to 
the  plaintiff  in  the  sum  of  $230  for  rope  sold 
by  plaintiff  to  defendant  and  furnished  to  him. 
and  also  in  the  sum  of  $570  for  catching  and 
preserving  certain  ties  of  and  for  the  defend- 
ant. In  his  brief  the  counsel  for  defendant 
arffues  that  the  demurrer  should  have  been  sus- 
tained by  reason  of  the  plain  and  wilful  viola- 
tion of  the  statute  law  of  the  state  of  West 
Virginia  in  maintaining  a  boom  on  a  navigable 
stream  by  the  plaintiff,  where  no  such  boom 
was  permitted  under  the  law,  in  which  boom 
defendant's  ties  were  unlawfully  caught,  and 
for  which  plaintiff  has  charged  defendant,  and 
seeks  to  recover  from  him  such  charges  in  this 
suit.  The  reasons  assigned  for  sustaining  the 
demurrer  do  not  apply  to  the  whole  bill.  The 
demurrer  is  too  extensive  and  was  properly 
overruled. 

Second,  that  the  court  erred  in  overruling  the 
exceptions  to  the  report  of  Commissioner  W. 
W.  Jackson  in  the  cause,  certified  as  of  Septem- 
ber 28,  1895,  because  the  same  is  not  supported 
by  the  evidence  before  the  commissioner  and 
before  tbe  court,  and  for  other  reasons  set  forth 
in  the  exceptions  to  said  report  filed  by  John  A. 
Hare,  by  his  attorney,  L.  Is,  Tavenner.  A  care- 
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f  ul  examination  of  the  evidence  ahowe  that  the  | 
third  exception  to  Commissioner  Jackson's 
report  is  well  taken,  as  to  the  allowance  to 
plaintiff,  Miller,  of  $280  for  rope.  This  allow, 
ance  should  have  been  $77,  and  not  $280.  De- 
fendant admits  getting  the  half  coil  of  rope  at 
$77,  and  the  fact  is  proved  also  by  other  wit- 
nesses. It  is  true,  it  is  shown  by  the  testimony 
of  B.  8.  Pope  that  the  $77  was  credited  to 
plaintiff,  Miller,  in  his  account  with  Pope  & 
Idons,  and  chareed  to  defendant,  Hare;  but 
it  is  also  shown  by  the  testimony  of  B.  S.  Pope 
that  it  was  again  credited  back  to  Hare,  and 
charged  back  to  Miller,  so  that  Hare  has  never 
paid  it.  The  evidence  fails  to  prove  that  de- 
fendant. Hare,  ever  purchased,  or  contracted 
to  purchase,  or  received,  or  agreed  to  receive, 
any  more  of  the  rope  than  the  half  coil,  for 
which  he  says  himself  he  should  pay  to  Miller 
$77.  There  was  considerable  testimony  taken 
concerning  the  purchase  of  the  rope,  and  of 
interviews^between  plaintiff,  Miller,  and  Hare, 
and  between  Miller  and  Pope,  and  represent- 
atives of  the  ParkersburgMill  Company,  about 
its  purchase.  Miller  says  he  and  Hare  were 
consulting  about  the  matter  of  getting  the  line 
to  hold  the  gorge,  ice,  timber,  and  ties,  and 
save  the  stun,  when  Hare  says,  "Let's  go  up 
and  see  Pope,  and  see  what  he  thinks  of  it, 
and,  if  he  is  in  favor  of  it,  we  will  do  so;"  that 
they  went  to  Pope's  ofSce,  in  the  city  of  Par- 
kersburg,  "and  there  consulted  about  the  mat- 
ter between  us  three,  and  the  agreement  was 
made  there  to  order  ten  coils — half  coils— -of 
two-inch  line,  and  take  them  there,  and  if  it 
was  a  favorable  thaw,  and  we  thought  it 
could  be  held  by  erecting  a  boom  below  it, 
and  putting  them  out,  why  we  were  to  do  it, 
each  one  paying  for  one  third  of  the  line, — 
the  Parkersburg  Mill  Co.,  one  third;  myself, 
one  third;  and  John  A.  Hare,  one  third." 
Hare  in  his  testimony  says  emphatically  there 
was  no  such  contract,  and  he  is  corroborated 
by  the  testimony  of  Pope,  who  was  the  third 
party  present  when  the  contract  was  alleged  to 
have  been  made. 

Third  assignment:  "The  court  erred  in  con- 
firming the  said  commissioner's  report,  and 
decreeing  against  the  appellant,  John  A.  Hare, 
the  sum  of  $472.27,  with  interest  and  costs  of 
suit."  This  is  correct  to  the  extent  of  the  dif- 
ference between  $280  allowed  in  the  report  for 
rope,  and  $77,  the  amount  which  should  have 
been  allowed. 

Fourth  assignment:  *'The  court  erred  in 
not  dismissing  the    plaintiff's    bill  after   the 

5 roofs  were  in,  showing  that  the  plaintiff,  D. 
L.  Miller,  had  in  his  own  wrong  erected  a 
boom  across  Hughes  river,  which  was  a  navi- 
gable stream,  and  then  being  navigated  by 
steamboats  plying  the  waters  of  the  Little 
Kanawha  river;  thereby  not  only  obstructing 
navigation,  but*  preventing,  by  bis  wrongfiu 
and  illegal  act,  the  ties  and  timber  of  the  ap- 
pellant from  passing  out  of  said  stream  into 
the  Little  Kanawha  river,  and  at  the  same  time 
obstructing  and  hindering  navigation  of  said 
river,  and  preventin^^  its  free  use  by  the  pub- 
lic." A  careful  review  of  all  the  testimony 
shows  that  plaintiff.  Miller,  maintained  a  boom 
Jn  Hughes  river  from  100  to  200  yards  from  its 
mouth,  and  that  defendant.  Hare,  had  a  boom 
about  a  mile  to  a  mile  and  a  half  above  Mil- 
89  L.  R.  A. 


ler's,  on  the  same  river.  These  booms  were 
both  constructed  and  maintained  for  the  pur- 
pose of  catching  ties,  timber,  etc.,  to  keep  it 
from  passing  out  into  the  Little  Kanawh& 
river,  and  thence  into  the  Ohio;  that  there 
was  no  boom  below  that  of  plaintiff.  Miller,  to  . 
prevent  free  passage  of  any  ties,  timber,  etc., 
which  passed  his  boom,  into  the  Little  Kana- 
wha river;  that  ties,  etc.,  passing  into  th& 
Little  Kanawha  were  liable  to  be  lost  entirely 
to  the  owners,  and,  if  caught  on  the  Little 
Kanawha  or  Ohio  river,  the  expense  of  recov- 
ering the  same  was  much  greater  than  if  caught 
in  the  said  booms.  Defendant,  Hare,  in  bia 
testimony,  says  that  "in  January,  1898,  the 
river  broke  up,  and  the  ice  destroyed  Mr. 
Miller's  sheer  boom,  and  a  portion  of  my  side 
boom,  and  I  took  my  sheer  boom  and  what 
side  boom  I  had  and  coupled  it  onto  his  [Mil- 
ler's], and  we  used  the  boom  jointly  for  a 
short  time  for  catching  our  ties;"  that  Mr. 
Miller  rebuilt  his  sheer  boom,  and  witness 
Hare  then  moved  his  back  to  the  place  where 
he  formerly  had  it;  as  he  expressed  it,  "That 
is,  what  I  had  left  of  it,"  "about  a  mile,  or  a 
mile  and  a  half,  or  something  like  that,  above 
Mr.  Miller's."  The  "wild  rise,"  as  witness 
Hare  designated  it,  came  in  April,  1898,  when 
plaintiff  caught  most  of  the  ties  of  defendant. 
Hare,  for  which  he  has  charged  him  in  thia 
suit.  From  Hare's  testimony  it  appears  that 
several  thousand  ties  on  this  rise  passed  out 
into  the  Little  Kanawha  river,  and  Hare  him> 
self  says  that  his  recollection  is  that  it  cost  11 
cents  per  tie  to  have  such  ties  gathered  up  and 
delivered  in  boat.  Several  witnesses  were  ex- 
amined as  to  the  cost  and  proper  amount  to  be 
paid  for  catching  the  ties,  and  it  ranges  all 
the  way  from  one  half  cent  per  tie  to  six 
cents.  William  Richardson  testifies  very  in- 
telligently, and  from  large  experience  in  the 
business,  and  he  fixes  a  reasonable  compensa- 
tion at  8  cents  per  tie  for  catching  and 
preserving  defendant's  ties  as  was  done  by 
plaintiff.  So  I  conclude  that  the  amount  ar- 
rived at  by  the  commissioner,  to  wit,  2i  cents 
per  tie,  was  not  unreasonable.  And  Hare  ad- 
mits that  plaintiff  caught  and  saved  to  him 
about  9,700  ties.  The  evidence  further  shows 
that  the  catching  of  plaintiff's  ties  by  defend- 
ant in  his  boom  above  plaintiff's  boom  was  of 
no  advantage  to  plaintiff,  but  a  disadvantage, 
and  that  defendant,  as  well  as  his  agents  and 
employees,  was  notified  by  plaintiff  not  to 
catch  his  ties.  After  acquiescing,  and  even 
assisting,  as  defendant  did,  in  the  maintenance 
of  plaintiff's  boom,  and  receiving  the  benefita 
thereof  in  the  saving  of  large  numbers  of  hia 
ties,  at  an  expense  far  less  than  it  must  have 
cost  to  save  them  if  they  had  been  permitted 
to  pass  out  of  Hughes  river  into  the  Little 
Kanawha,  he  cannot,  in  a  court  of  equity,  be 
heard  to  say  tbat  the  boom  was  constructed 
and  maintained  in  violation  of  law,  and  that 
the  same  was  a  public  nuisance,  interfering^ 
with  steamboat  navigation,  and  therefore  he 
should  not  be  required  to  pay  a  just  and  rea- 
sonable compensation  for  a  valuable  service 
rendered  him.  It  is  shown  by  the  evidence 
tbat  the  boom  of  plaintiff  was  not  a  private 
nuisance,  but  of  great  value  and  benefit  to  in- 
dividuals engaged  in  driving  and  running  ties,, 
timber,  etc.,  in  Hughes  river,  and  that  it  waa 
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especially  so  to  defendant,  Hare.  In  Pctge  v. 
MiUs  Lacs  Lumber  Co,  53  Minn.  499, 601,  cited 
by  appellant,  the  court  Bays  **that  a  nuisance, 
such  as  an  unreasonable  or  wanton  obstruction 
of  a  navigable  stream,  a  public  highway,  may 
be  public  in  its  general  effect  upon  the  pub- 
lic, and  at  the  same  time  private  as  to  those 
individuals  who  suffer  a  special  and  particular 
damage  therefrom,  distinct  and  apart  from 
the  common  injury.  .  .  .  The  public  wrong 
inflicted  upon  all  persons  must  be  redressed 
by  a  public  prosecution."  If  appellee's  boom 
was  erected  and  maintained,  as  claimed  by 
appellant,  in  violation  of  law,  and  was  there- 
fore a  public  nuisance,  the  way  to  get  rid  of  it 
was  by  a  public  prosecution,  and  appellant. 
Hare,  had  no  cause  of  complaint  as  an  indi- 
vidual, aside  from  that  of  the  oommon  public, 
unless  he  "suffered  a  special  and  peculiar  dam- 
age therefrom  distinct  and  apart  from  the 
common  injury."  Aldrich  v.  Wetmore,  52 
Minn.  164;  WiUiams*9  Case,  5  Coke,  72a; 
Brakken  v.  Minrieapolis  d  St.  L.  R.  Co.  29  Minn. 
41.  Not  only  is  this  not  appellant's  case,  but 
it  is  shown  that  the  boom  was  of  peculiar 
benefit  to  him,  not  only  saving  him  large  ex- 

?mse,  but  from  considerable  probable  loss, 
he  appellant's  ties  were  drifting  on  the 
Hughes  river,  and  were  secured  by  appellee, 
and  taken  from  his  possession  by  appellant 
without  having  paid  the  just  compensation 
for  catching  and  preserving  the  same,  as  pro- 
vided in  g  7,  chap.  61,  Code,  to  the  person 
taking  them  up.  Appellee  is  entitled  to  re- 
cover the  same  in  this  suit. 

The  decree  is  affirmed  as  to  the  amount  allowed 
for  catching  and  preserving  the  ties,  and  is  re- 
versed as  to  amount  found  for  rope,  which  should 
be  $77;  and,  this  court  proceeding  to  render 
such  decree  as  the  circuit  court  should  have 
rendered,  it  is  adjudged,  ordered,  and  decreed 
that  plaintiff  recover  against  the  defendant 
the  sum  of  $817.80,  with  legal  interest  thereon 
from  December  2.  1895,  until  paid,  and  his 
costs  by  him  expended  about  his  suit  in  the 
circuit  court,  including  $15,  as  allowed  by 
law,  and  that  he  have  execution  therefor. 


Florence  SNYDER,  Admrx.,  etc.,  of  Andrew 
C.  Snyder,  Deceased, 

V. 

WHEELING   ELECTRICAL   COMPANY, 
Plff.  in  Err, 
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*!•  A  declaration  for  tort  arlsiiifl^  from 
neg^lil^iiee  may  allefre  the  mere  negligence 
generally,  without  stating  the  particular  facts 
going  to  prove  negligence,  but  must  specify  with 
reasonable  certainty  the  main  or  primary  act  of 
omission  or  commission  doing  tbe  damage;  and 
the  allegation  that  tbe  defendant  did  the  particu- 
lar act  causing  the  damage  furnishes  the  predi- 
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cate  or  basts  of  evidence  of  all  such  incidental 
facts  and  circumstances  of  omission  and  com- 
mission as  fairly  tend  to  establish  the  negligence 
of  the  primary  act;  and  to  plead  them  specially 
would  be  to  plead  mere  evidence  Instead  of  facts. 

8*  Where  a  declaration  baaed  on  nei^li- 
ITonce  states  a  particular  act  as  the  cause  of 
the  damage,  no  evidence  of  other  acts  causing 
it  can  be  given. 

8«  There  most  be  reasonable  evidence 
of  nB^Ugeaee*  But  where  a  thing  is  shown 
to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that  the 
accident  arose  from  want  of  care. 

(November  10, 1807.) 

ERROR  to  the  Circuit  Court  for  Ohio 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  alleged  negligent  killing  of  plaintiff's 
intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  P.  Hnbbard,  fot  plaintiff  in  er- 
ror: 

The  declaration  seems  insufficient.  It  must 
set  forth  the  duty  which  has  been  neglected, 
and  aver  the  neglect. 

Poling  V.  OJiio  River  R.  Co.  88  W.  Va.  645, 
24  L.  R.  A.  215;  Clarke  v.  Ohio  River  R.  Co. 
89  W.  Va.  782. 

It  was  error  to  permit  the  plaintiff  to  give 
in  evidence  a  supposed  act  of  negligence  which 
had  not  been  averred  in  the  declaration,  to  per- 
mit the  jury  to  consider  it,  and,  worst  of  all, 
to  tell  the  jury  that  a  recovery  might  be  had  on 
such  a  matter. 

Hawker  v.  Baltimore  dt  0.  R.  Co.  15  AV. 
Va.  628.  36  Am.  Rep.  825. 

In  this  case,  as  in  Fisher  v.  West  Virginia  db 
P.R.  Co.  89  W.  Va.  367,  28  L.  R.  A.  758,  and 
(on  second  writ  of  error)  42  W.  Va.  188,  88  L. 
R.  A.  69,  the  proximate  cause  of  the  injury 
was  plaintiff's  "own  obstinate  and  perverse 
conduct  in  refusing  to  obey  the  reasonable'' 
warnings  of  bystanders;  *'in  voluntarily  sub- 
jecting himself  to  the  influence  of  liquor,  and 
in  needlessly  and  negligently  assuming  the 
daneerous  position." 

Harris  v.  Minneapolis  A  8l.  L.  R.  Co.  87 
Minn.  47;  Gerity  v.  Haley,  29  W.  Va.  98; 
Butcher  v.  West  Virginia  d  P.  R.  Co.  37  W. 
Va.  180,  18  L.  R.  A.  519. 

The  fact  that  the  defendant  has  been  guilty 
of  negligence  followed  by  an  accident  does 
not  make  him  liable  for  the  resulting  injury, 
unless  that  was  occasioned  by  the  negligence. 
The  connection  of  cause  and  effect  must  be 
established.  And  the  defendant's  breach  of 
duty,  and  not  merely  his  act,  must  be  the  cause 
of  the  plaintiff's  damage. 

1  Shearm.  &  Redf.  I^eg.  §  35;  Butcher  v. 
West  Virginia  dt  P.  R.  Co.  87  W.  Va.  190.  18 
L.  R.  A.  519;   J^abash,  8t.  L.  dh  P.  R.  Co.  v. 


NOTB.— As  to  the  presumption  of  negligence 
from  the  occurrence  of  accidents,  see  note  to  Bar- 
nowskl  v.  Helson  (Mich.)  16  L.  R.  A.  83. 

As  to  liability  for  electric  wires  in  highways,  see 
note  to  Denver  Consol.  Electric  Co.  v.  Simpson 
(Oolo.)  81  L.  B.  A  G06;  also  Atlantic  Consol.  Street 
88  L.  K.  A. 


R.  Co.  V.  Owings  (Ga.)  33  L.  R.  A.  798;  Willey  v. 
Boston  Electric  Light  Co.  (Mass.)  37  L.  K.  A.  723; 
Newark  Electric  Light  &  P.  Co.  v.  G^arden  (C.  C. 
App.  8d  C.)  37  L.  R.  A.  725;  and  TrentOD  Pass.  R.  Co. 
V.  Cooper  (N.  J.)  88  L.  R.  A.  687. 
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Locke,  112  Ind.  '404;  Milwaukee  d  8t.  P.  R. 
Co,  V.  Kellogg,  94  U.  8.  475,  24  L.  ed.  259. 

Messrs.  John  A.  Howard  and  Melville 
D.  Post*  for  defendant  in  error: 

Wbere  the  plaintiff  has  shown  a  situation 
where  one  in  the  proper  exercise  of  a  right  is 
injured  by  the  action  of  another,  the  maxim 
Bes  ipsa  loquitur  applies  and  the  presumption 
arises  that  the  injurer  was  guilty  of  negli- 
gence. 

Bynie  v.  Boadle,  2  Hurlst.  &  C.  721;  Scott 
V.  London  <fe  Si.  K.  Docks  Co.  8  Hurlst.  &  C. 
594;  McMahon  v.  Davidson,  12  Minn.  867; 
Thomas  v.  Western  U.  Teleg.  Co.  100  Mass.  156; 
Lyons  v.  Rosenthal,  11  Hun,  46;  Mullen  v.  St. 
John,  57  N.  Y.  567,  15  Am.  Rep.  580;  Cum- 
mings  v.  National  Furnace  Co.  60  Wis.  603; 
Mukairns  v.  Janesville,  67  Wis.  24;  Diiton  v. 
Pluns,  98  Cal.  884,  20  L.  R.  A.  698;  Houston 
v.  Brush,  66  Vt.  881;  Bose  v.  Stephens,  11  Fed. 
Rep.  488;  Sliafer  v.  Lacock,  168  Pa.  497,  29  L. 
R.  A.  254. 

Evidence  that  defendant  electric-light  com- 
pany had  its  line  constructed  along  a  street; 
that  a  guy  wire  from  one  of  its  poles  stretched 
across  the  sidewalk,  and  charged  with  elec- 
tricity from  another,  gu^  wire  crossing  the 
feed  wire  of  a  street-railway  company,  had 
become  detached  from  a  tree  to  which  it  had 
been  fastened,  and  was  hanging  to  the  ground; 
and  that  plaintiff's  son  was  killed  by  coming 
in  contact  with  it  while  walking  along  the 
sidewalk,  makes  a  prima  facie  case,  and  puts 
6n  defendant  the  burden  of  showing  that  it 
was  not  negligent. 

Haynes  v.  Saleigh  Cos  Co.  114  N.  C.  205,  26 
L.  R.  A.  810;  Ahem  v.  Oregon  TeUph.  <fc 
TeUg.  Co.  24  Or.  276.  298, 22  L.  R.  A.  635,  640; 
United  Electric  R.  Co.  v.  Shelton,  89  Tenn.  428; 
Southwestern  Teleg.  <fc  Teleph.  Co,  v.  Bobin- 
son,  2  U.  8.  App.  205,  1  C.  C.  A.  684. 16  L.  R. 
A.  545, 50  Fed.  Rep.  810;  Brush  Electric  Light- 
ing Co.  V.  EeUey,  126  Ind.  221, 10  L.  R.  A.  250; 
Johnson  V.  Northwestern  Teleph,  Exeh,  Go.  48 
Minn.  483;  Uggla  v.  West  End  Street  B.  Co. 
160  Mass.  351. 

If  deceased  did  not  have  actual  knowledge 
of  the  danger  that  threatened,  and  did  not  ap- 
prehend it,  then  he  cannot  be  held  guilty  of 
contributory  negligence,  although  his  acts 
may  have  been  contributory  acts. 

4  Am.  &  Eng.  Enc.  Law,  §  16,  p.  84. 

To  escape  the  responsibility  of  contributory 
negligence  the  plaintiff  is  not  required  to  exer- 
cise more  care  than  is  usual  under  similar  cir- 
cumstances among  careful  persons  of  the  class 
to  which  he  belongs. 

Dimmey  v.  Wheeling  d  E.  O.  B.  Co.  27  W. 
Va.  82,  55  Am.  Rep.  292;  Snyder  v.  Pitts- 
burgh, a  dk  St.  L.  B.  Co.  11  W.  Va.  14;  Phill- 
ips V.  Huntington,  85  W.  Va.  406;  Snoddy  v. 
Huntington,  87  W.  Va.  116;  Moore  v.  Hunt- 
ington, 31  W.  Va.  842;  Bou}en  v.  Huntington, 
35  W.  Va.  682. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

In  an  action  on  the  case,  Florence  Snyder, 
administratrix  of  Andrew  C.  Snyder,  recov- 
ered a  judgment  against  the  Wheeling  Elec- 
trical Company  for  $1,000,  and  the  company 
obtained  this  writ  of  error. 

One  error  alleged  is  the  action  of  the  circuit 
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court  in  overruling  a  demurrer  to  the  declara- 
tion. The  specification  of  its  defect  is  that  it 
ought  to,  but  does  not,  set  forth  the  duty  and 
aver  the  neglect;  and  citation  is  made  of  the 
language  in  the  opinion  in  Clarke  v.  Ohio  Biwr 
B.  Co.  89  W.  Va.  782,  that  a  declaration  in  tort 
"must  have  the  requisite  deflniteness  to  inform 
the  defendant  of  the  nature  of  the  cause  of 
action  and  the  particular  act  or  omission  con- 
stituting the  tort."  and  reference  is  made  to 
PoUng  V.  Ohio  Bif>er  B.  Co.  38  W.  Va.  646,  24 
L.  R.  A.  215,  holding  that  a  declaration  for 
negligence  "is  good  if  it  contains  the  substan- 
tial elements  of  a  cause  of  action,  the  dutjr  vio- 
lated, the  breach  thereof  properly  averred  with 
such  matters  as  are  necessary  to  render  the 
cause  of  action  intelligible,  so  that  Judgment 
according  to  law  and  the  very  right  of  the 
case  can  be  given."  I  think  these  statements 
are  good  law.  Hogg,  Pleading  &  Forms, 
g  140,  says  that  it  is  settled  as  a  general  rule 
that  it  is  not  necessary  to  state  the  particular 
acts  which  constitute  negligence.  This  is  so, 
but  we  must  take  care  not  to  misapply  this 
statement.  The  West  Virginia  cases  cited  to 
sustain  the  rule  are  cases  against  railroads  for 
killing  stock.  If  a  declaration  alleges  that  a 
railroad  killed  stock  by  negligently  running  a 
train  over  it,  as  in  those  cases,  that  would  be 
sufficient,  without  more  details  of  the  circum- 
stances of  running  over  it;  but  I  take  it  that  it 
would  not  be  enough  simply  to  say  that  the 
company  negligently  killed  a  horse.  You 
must  aver  the  duty,  and  aver  the  existence  or 
presence  of  negligence  in  its  performance,  and 
specify  the  act  working  damage,  but  need  not 
detail  all  the  evidential  facts  of  negligence. 
You  must  tell  the  defendant,  even  under  this 
general  rule,  that  he  negligentlv  did  a  specific 
act  doing  harm.  In  other  words,  vou  mav  say 
that  the  defendant  negligently  did  or  did  not 
do  so  and  so,  without  detail  as  to  the  mere 
negligence,  but  you  must  state  the  acts  that 
are  the  basis  of  liability.  If  the  negligence 
cannot  be  otherwise  charged,  they  must  be 
given.  As  said  in  Bems  v.  Gaston  Oas  Coal 
Co.  27  W.  Va.  285.  55  Am.  Rep.  804,  the  ob- 
ject of  a  declaration  is  to  give  the  facts  consti- 
tuting the  cause  of  action,  so  they  may  be  un- 
derstood  by  the  party  who  is  to  answer  them, 
and  by  the  Jury  and  court  who  are  to  give 
verdict  and  judgment  on  them;  and  though,  in 
an  action  for  negligence,  it  is  not  necessary  to 
state  with  particularity  the  acts  of  omission  or 
commission,  yet,  lest  too  loose  a  practice  shall 
grow  under  this  rule,  it  may  be  well  to  state 
the  warning  given  in  Baltimore  dk  0.  B  Co.  v. 
Whittington,  80  Gratt.  810,  that  "this  rule  does 
not  Justify  a  general  and  indefinite  mode  of  de- 
claring, admitting  of  almost  any  proof."  In 
that  case  it  was  held  not  enough  to  state  that 
the  railroad  company  was  working  its  road 
with  cars  and  conducted  itself  so  negligently 
in  its  business  that  it  inflicted  severe  bodily  in- 
juries, by  reason  of  which  the  person  died, 
without  stating  where  the  deceased  was,  or 
how  injured.  To  avoid  misunderstanding,  it 
is  important  to  add  that  the  declaration  need 
not  state  the  particular  facts  that  are  not  pri- 
mary or  main  facts,  but  only  are  evidence  of  ■ 
primary  facts.  When  the  necessary  primary 
facts  are  given,  then  all  other  facts  merely  in- 
cidental that  go  to  prove  the  primary  facts  may 
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be  proved  without  specification  in  the  declara- 
tion. Davis  V.  Guamieri,  46  Ohio  Bt.  470; 
WareY.  Oay,  11  Pick.  106;  McGauUy  y.  Da- 
vidson, 10  Minn.  418  (Gil.  886)  422. 

The  declaration  in  this  case  states  that  the 
defendant  operated  an  electric  plant  for  the 
manufacture  and  sale  of  electricity,  and  had 
its  wires  over  the  streets  of  the  city  of  Wheel- 
ing for  the  conveyance  of  electricity  in  dan- 
gerous currents,  and  that  it  was  the  duty  of 
the  defendant  to  exercise  all  possible  care  in 
putting  up  and  operating  its  plant  and  wires, 
and  constantly  inspecting  the  wires  and  other 
appurtenances  and  appliances,  and  in  seeing 
that  they  were  strong,  suitable,  and  safe,  and 
that  the  wires  and  appurtenances  were  at  all 
times  safely  secured,  and  to  immediately  at- 
tend to  and  repair  broken  or  defective  wires 
and  appliances,  and,  when  any  of  the  wires 
were  down  upon  the  street,  to  cut  off  from 
them  the  current  of  electricity,  that  the  lives 
and  limbs  of  persons  on  the  streets  might  not 
be  endangered;  yet  the  defendant  carelessly 
and  negligentlv  suffered  one  of  its  wires  at  the 
corner  of  Market  and  Sixteenth  streets  to  be 
so  insufficiently  secured  that  it  came  down,  and 
lay  on  the  street,  and  Snyder  stepped  upon  it, 
received  the  electric  current,  fell  prostrated  by 
it,  and  continued  to  lie  there,  and  receive  the 
current  into  his  body,  and  therefrom  died. 
This  declaration  surely  says  that  it  was  the 
duty  of  the  defendant  to  safely  secure  the 
wires,  and  that,  from  being  insufflci^tly 
secured,  they  came  down  into  the  street,  and 
there  wrought  the  injury.  This  one  duty, 
breach,  and  inlury  save  the  declaration  from 
demurrer.  I  think,  too,  the  declaration  may, 
by  implication,  be  construed  to  say,  what  it 
should  have  positively  averred,  that  the  de- 
fendant failed  to  cut  off  the  current  from  the 
wire  when  down,  as  it  avers  that  the  current 
entered  Snyder's  body,  and  he  fell,  and  con- 
tinued to  receive  it,  which  could  not  be  so  had 
the  current  been  cut  off.  *'A  declaration  will 
be  treated  as  alleging  by  implication  every  fact 
which  can  be  implied  from  its  averments  by  the 
most  liberal  intendment."  Hogg,  Pleading  & 
Forms,  §  140.  Those  were  the  only  two 
omissions  of  duty  specified.  None  other  could 
be  proved,  for,  even  where  there  may  be  al- 
lowable a  general  charge  of  negligence,  yet,  if 
the  declaration  does  give  certain  specifications 
of  negligence  as  sources  of  .the  injury,  others 
cannot  be  proved.  Hawk&r  v.  Baltimore  dh  0. 
B.  Co,  15  W.  Va.  629,  36  Am.  Rep.  825. 
Therefore  evidence  was  not  admissible  to  prove 
want  of  or  bad  insulation  of  wires  at  the  place 
of  accident  and  elsewhere,  and  that  wires  came 
in  contact  with  wet  posts  and  that  nobody  was 
kept  on  duty  to  repair  broken  wires;  that  on  a 
certain  other  occasion,  when  a  wire  was  out  of 
fix,  someone  telephoned  from  the  plant  that 
there  was  no  one  to  fix  the  wires;  that  no  in- 
struments were  kept  to  discover  breaks;  and 
at  other  places  the  wires  were  bare.  It  might 
seem  that  some  of  this  evidence  mieht  come 
in  under  the  allegation  of  insecure  ^tening, 
but  it  relates  more  to  the  condition  of  the 
wires,  not  to  their  fastening,  and  there  is  no 
allegation  of  defective  wires.  The  declaration 
does  assign  certain  duties  as  imposed  on  the 
company,  among  them  the  duty  to  attend  to 
broken  wires,  and  to  inspect  wires  and  appa- 
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ratus,  and  to  see  that  all  wires  were  strong, 
suitable,  and  safe;  and,  if  this  recital  of  duties 
had  been  followed  up  with  averment  that  the 
insulation  of  the  wires  was  defective,  and  in 
places  the  wires  bare,  coming  in  contact  with 
wet  poles,  thus  injuring  and  rendering  them 
unsafe  and  liable  to  break,  or  even  the  general 
allegation  that  the  wires  were  unsuitable,  weak, 
and  unsafe,  in  negation  of  the  duty  assigned  in 
the  recital,  and  that  servants  were  not  kept  f5r 
inspection,  and  that  careful  repair  was  not 
made,  and  that  no  appliances  were  kept  to  an- 
nounce at  the  plant  fall  of  wires,  and  no  means 
existed  for  discovery  of  their  fall,  this  evidence 
would  have  been  admissible.  But  what,  in 
this  declaration,  gave  the  defendant  warning 
of  all  this  evidence?  I  think  evidence  of  fail- 
ure to  inspect  was  admissible  as  evidence  of 
insecurity  of  fastening  and  on  principles  above 
stated.  It  may  be  said  that  the  evidence  that 
no  instrument  was  kept  to  tell  of  a  fallen  wire 
ought  to  come  in  unaer  the  allegation  that  it 
was  the  duty  to  cut  off  the  current,  and  that 
the  current  continued  to  flow  after  the  fall  of 
the  wire;  but  that  would  be  going  very  far. 
None  of  this  evidence  could  get  in  under  this 
declaration  but  by  a  liberality  too  loose, — one 
ignoring  the  defendant's  rights, — ^some  of  it 
not  at  all.  I  here  allow  the  evidence  that  with 
certain  means  of  ascertaining  an  accident  the 
current  could  be  shut  off  at  once,  under  the 
charge  that  it  was  the  duty  to  shut  it  off,  and 
the  allegation  made  by  implication  that  it  con- 
tinued after  the  fall  of  the  wire;  and  that  is 
going  pretty  far.  All  this  evidence,  as  a  court 
can  readily  see,  was  calculated  to  and  did 
wield  a  potent  effect  in  the  case,  and  the  error 
of  its  admission  cannot  be  looked  over  as 
harmless.  It  was  an  important  factor  in  the 
trial. 

From  these  considerations  it  comes  that 
plaintiff*s  instruction  No.  2  was  bad  as  pre- 
senting a  theory  for  recovery  which,  though 
made  relevant  by  some  evidence,  yet  there  was 
no  warrant  for  under  the  declaration.  It  said 
that  if  the  defendant  failed  to  have  the  most 
reliable  and  best  appliances  to  discover  broken 
wires,  the  company,  in  the  absence  of  contrib- 
utory negligence,  was  liable.  I  think  No.  8 
food  under  the  charge  of  insecure  fastening, 
think  No.  2  should  have  said  "good,  reliable, 
and  efficient"  means  and  appliances,  instead  of 
"best  and  most  reliabla  "  Berns  v.  Oaston  Oas 
Goal  Co.  27  W.  Va.  286,  56  Am.  Rep.  804, 
points  9,  10.  An  instruction  for  defendants 
(No.  4)  told  the  jury  that  the  only  negligence 
charged  in  the  declaration  was  in  sunering 
wires  to  be  so  insufficiently  secured  as  to  fall, 
and  therefore  all  evidence  and  argument  as  to 
other  suggestions  of  negligence  must  be  disre- 
garded; yet  plaintiff's  instructions  held  the 
company  liable  for  not  only  that,  but  for  fail- 
ure to  have  the  best  appliances  for  discovery 
of  broken  wires,  and  for  failure  to  exercise  the 
highest  degree  of  care  in  the  construction,  in- 
spection, and  repair  of  wires  and  poles;  and  so 
the  instructions  were  inconsistent, — one  say- 
ing to  the  jury  that  the  case  involved  only  one 
basis  of  recovery,  others  giving  several. 
Which  would  the  jury  follow?  Likely  those 
giving  several.  A  good  instruction  does  not 
cure  a  bad  one,  but  it  must  be  withdrawn. 
McKelvey  v.  Chesapeake  d  0,  B.  Co.  35  W.  Va. 
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600.  iDCODflistency  in  instructionB  is  error. 
Pa/rJcertburg  InduMrial  Co.  v.  SehtUU,  48  W.Va. 
— ,  27  8.  E.  256.  I  think,  as  Dr.  Wslden 
had  examined  the  dead  body  of  Snyder  in  his 
effort  to  resuscitate  life,  he  could  give  his 
opinion  as  to  the  cause  of  his  death.  His 
opinion,  however,  should  be  confined  to  his 
knowledge  based  on  that  examination;  but 
the  court  allowed  him  to  state  his  opinion,  not 
only  on  that,  but  also  from  what  he  could 
learn, — that  is,  hearsay.  I  think  it  is  inad- 
missible to  ask  him  whether  there  was  any 
indication  of  death  from  any  other  cause 
than  electricity,  90  as  to  negative  any  other 
death-producing  cause. 

I  come  next  to  an  important  question.  Sup- 
pose there  is  no  evidence  of  negligence  on 
the  part  of  the  defendant,  does  the  mere  fact 
that  the  wire  fell  create  a  prima  facie  pre- 
sumption of  negligence,  sufficient,  in  the 
absence  of  something  appearing  in  the  case 
to  repel  the  presumption,  to  support  the  ac- 
tion? This  involves  the  rule  or  principle  of 
res  ipsa  loquitur,-^the  thing  Itself  speaks.  A 
wire  charged  with  a  deadly  current  of  elec- 
tricity falls  from  its  proper  place  of  elevation 
above  the  street  to  the  surface  of  the  street, 
and  there,  by  contact  with  a  man  lawfully 
passing  along  the  highway,  kills  him  with  its 
current.  Are  we  to  presume  that  its  fall 
came  from  some  negligence  of  the  owner, 
unless  the  circumstances  of  the  case  or  facts 
shown  by  him  shall  show  that  its  fall  is 
not  attributable  to  bis  negligence,  but  from 
some  defect  which  that  reasonable  care  and 
prudence  proper  in  the  case  of  such  deadly 
wire  was  unable  to  discover,  or  some  accident 
beyond  his  control;  in  other  words,  from  in- 
evitable accident?  I  answer  that  the  law 
raises  a  prima  facie  case  of  negligence.  As 
stated  in  that  great  work,  16  Am.  &  Eng. 
Enc.  Laws,  p.  448:  ''As  a  rule  negligence  is 
not  presumed.  But  there  are  cases  where 
the  maxim,  Bes  ipsa  loquitur  is  directly  ap- 
plicable, and  from  the  thing  done  or  omitted 
negligence  or  care  is  presumed."  The  rule 
cannot  be  better  stated,  in  its  generality,  than 
as  given  in  Scott  v.  London  d  St,  K.  Docks  Go. 
(1865)  3  Hurlst.  <&  C.  596:  '*There  must  be 
reasonable  evidence  of  negligence.  But  where 
the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and  the 
accident  is  such  as,  in  the  ordinary  course  of 
things,  does  not  happen  if  those  who  have  the 
management  use  proper  care,  if  affords  reason- 
able evidence,  in  the  absence  of  explanation  by 
the  defendants,  that  the  accident  arose  from 
want  of  care."  In  those  words  it  is  approved 
in  1895  in  Shafer  v.  Lacock,  168  Pa.  497,  29  L. 
R.  A.  254,  a  case  where  two  workmen  were 
repairing  a  roof,  having  a  fire  pot,  and  from  it 
a  fire  resulted,  destroying  the  house.  "When 
the  physical  facts  of  an  accident  themselves 
create  a  reasonable  probability  that  it  resulted 
from  negligence,  the  physical  facts  them- 
selves are  evidential,  and  furnish  what  the 
law  terms  evidence  of  negligence,  in  con- 
formity with  the  maxim,  Bes  ipsa  loquitur** 
is  the  apt  language  in  which  the  principle  is 
staled  in  Seybolt  v.  New  York,  L.  E.  &  W.  R.  Go. 
95  N.  Y.  562,  47  Am.  Rep.  75.  One  man  is 
hurt  from  the  works  or  property  of  another, 
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when,  from  the  nature  of  the  case,  be  would 
not  likely  have  been  hurt  without  negligence 
of  that  other.  May  he  not  ask  of  that  other 
an  explanation,  or,  on  his  failure  to  give  it, 
then  damages  for  his  injury?  Take  the  case 
where  one,  in  passing  along  a  street,  is  hurt  by 
a  barrel  falling  from  a  door  above,  or  by  a 
brick  falling  from  a  wall  or  scaffold,  or  by  a 
falling  shutter  or  wall,  or  the  like.  The  mere 
occurrences  in  themselves  import  negligence. 
Especially  take  the  cases  where  things  of 
great  danger  are  used  in  public  highways, 
where  multitudes  constantly  and  lawfully 
pass,  their  very  nature  requiring  the  highest 
degree  and  constancy  of  care,  and  one  is  killed 
from  it  being  out  of  place  or  defective,  why 
may  we  not  logically  and  fairly  assume 
negligence,  unless  other  plausible  explanation 
appears?  The  latest  work  on  Torts  (2  Jaggard, 
Torts,  p.  864)  says:  *'A  live  wire,  however, 
is  exceedingly  dangerous,  so  that  proof  of 
contact  therewith,  and  consequent  damages, 
makes  it  a  complete  case  of  prima  facie  negli- 
gence, and  throws  the  burden  on  the  defend- 
ant to  show  that  such  wire  was  in  the  street 
without  fault  on  his  part.  Generally,  com- 
panies using  electricity  on  lines  along  a  street 
are  charged  with  the  highest  degree  of  care, 
having  due  reference  to  existing  knowledge 
in  the  construction,  inspection,  and  repair  of 
their  wires  and  poles,  and  in  the  use  of 
devices  to  guard  against  harm."  This  doc- 
trine needs  no  further  discussion  from  me. 
It  is  well  sustained  by  American  and  English 
authority.  16  Am.  &  Eng.  Enc.  Law,  p.  449, 
and  notes;  2  Jaggard,  Torts,  938;  Whart.  Neg. 
§  421;  Cooley,  Torts.  799;  Bigelow,  Torts, 
596;  Shearm  &  Redf.  Neg.  §  60;  full  note 
Hueyy.  Oahlenbeck  (Fa.)  Q  Am.  St.  Rep.  793, 
— a  building  falling  into  street;  Mulcaims  v. 
JanesviUe,  67  Wis.  24,— wall  of  a  cistern  fall- 
ing; Dixon  V.  Plum,  98  Cal.  384,  20  L.  R.  A. 
698,— chisel  falling  from  a  scaffold;  Edu9ton 
V.  Brush,  66  Vt.  331,  —injury  from  being 
strilbk  by  a  wheel  from  a  tackle  block,  at- 
tached to  a  derrick ;  note  in  Philadelphia,  W. 
d  B.  B.  Go.  V.  Anderson  (Md.)  20  Am.  St. 
Rep.  493;  Thomas  v.  Western  Union  Teleg.  Go. 
100  Mass.  156, — telegraph  wire  swinging  over 
a  street  too  low,  so  as  to  obstruct  travel;  Glare 
V.  National  Gity  Bank,  1  Sweeny,  589,— Injury 
from  plank  falling  from  one's  premises; 
Bowser  v.  Gumberland  <&  P.  B.  Ci?.  80  Md. 
146,  27  L.  R.  A.  154,— cross-tie  falling  from 
a  moving  car;  Uggla  v.  West  End  Street  B.  Co. 
160  Mass.  351;  Morris  v.  Strobel  dk  W.  Go.  81 
Hun,  1, — sign  board  falling  in  street.  It  is 
clear  that  this  doctrine  applies  in  cases  where 
a  passenger  on  a  railroad,  or  other  conveyance 
of  a  common  carrier,  is  injured,  there  exist- 
ing in  such  cases  a  presumption  of  negligence 
against  the  carrier,  because  there  is  an  im- 
plied contract  to  safely  convey;  but  it  is  not 
confined  to  such  cases.  20  Am.  St.  Rep.  498; 
Bose  V.  Stephens  <Sb  G.  Transp.  Go.  11  Fed. 
Rep.  438.  There  it  is  said  that,  though 
the  presumption  is  more  frequently  applied 
in  such  cases,  yet  there  is  no  foundation 
in  authority  or  reason  for  such  limitation, 
as  the  presumption  originates  from  the  na- 
ture of  the  act,  not  from  the  relation  of  the 
parties,  and  is  Indulged  whenever,  as  a  legiti* 
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mate  inference,  the  occaicrence  is  such  as,  in 
the  ordinary  course  of  things,  does  not  take 
place  wb^n  ihe  proper  care  is  exercised. 

This  doctrine  has  been  applied  to  those  us- 
ing electricity  in  streets.  Wettern  U.  TeUg, 
Go,  V.  8tate,  Nelson,  82  Md.  293.  81  L.  R.  A. 
4572;  Baynes  v.  Baleigh  Qas  Go,  114  N.  C. 
^08,  2«  L.  R  A.  810.  Public  policy,  from 
«heer  necessity,  must  require  of  a  person  or 
corporation  using  the  current  of  electricity  in 
high  tension  along  highways  a  very  high,  if 
not  the  highest,  degree  of  care,  and  this  high 
degree  would  seem  all  the  more  reasonable  to 
Justify  this  rule  of  presumptive  negligence  in 
such  cases.  The  degree  of  care  in  the  nature 
•of  the  case  being  high,  and  there  being  little 
danger  if  such  care  be  exercised,  if  accident 
happen  there  is  afforded  a  probability  of  the 
absence  of  that  care.  This  high  degree  of  care 
is  exacted  of  operators  of  electricity  by  the 
ceses  just  cited,  and  by  Denv&r  Gontol.  Electric 
Go,  V.  Simpnon,  21  Colo.  871,  81  L.  R.  A.  566; 
Qiraudi  v.  EUctrie  Improv.  Go,  107  Cal.  120. 
^8  L.  R.  A.  596;  Ennis  v.  Gray,  87  Hun,  855. 
Croswell,  Electricity,  §  249,  says  that  the 
mere  fact  that  an  electric  wire  sags  or  falls, 
if  unexplained,  is  sufficient  proof  prima  facie 
of  iTegligence.  But  juries  must  understand 
that  this  presumption  is  by  no  means  final  or 
conclusive.  Uniformly  careful,  prudent  man- 
agement commensurate  with  the  dangerous 
<;haracter  of  the  works,  adequate  to  the  safety 
of  the  public,  in  the  absence  of  specific  neg- 
lect connected  wilh  the  accident,  will  repel 
such  presumption.  We  must  not  forget  that 
misfortunes  do  occur  from  inevitable  acci- 
dent. A  wire  may  have  some  defect  which 
the  most  astute  care  will  not  discern.  A  wire 
originally  good  may  come  to  be  defective 
and  break,  when  no  human  skill  could  detect 
its  defect.  Time  and  wear  deteriorate  man 
and  all  the  means  and  instruments  he  uses  to 
gain  a  living.  Paralysis  and  failure  may 
•come  upon  him  at  any  moment.  Whether 
there  is  culpable  blame  is  a  question 
for  a  fair-minded  jury  under  all  the  circum- 
stances. 

It  follows  from  what  I  have  said  that  the 
<50urt  properly  refused  to  exclude  the  plain- 
tiff's evidence,  as  it  tended  in  an  appreciable 
degree  to  sustain  the  case,  so  as  to  make  it 
proper  to  go  to  a  jury.  So  I  may  say  as  to  the 
defense  of  contributory  negligence.  Garrico 
V.  West  Virginia  G.  db  P.  R.  Go.  35  W.  Va. 
5S9,  point  8;  Yeager  v.  Bluefleld,  40  W.  Va. 
484.  And  the  defense  waived  the  motion  to 
exclude  by  going  on  with  its  evidence. 
jRobinson  v.  Welty,  40  W.  Va.  Z&6\.Gore  v. 
Ohio  River  R.  Go,  38  W.  Va.  456.  And  it  fol- 
lows from  the  views  above  given  that  the  court 
did  not  err  in  refusing  to  give  defendant's  in- 
struction No.  2,  that  the  mere  fact  that  Snyder 
was  injured  raised  no  presumption  of  negli- 
gence against  the  defendant.  In  an  instruc- 
tion in  lieu  of  it  the  jury  was  told  that  the 
mere  fact  of  injury  raised  no  presumption  of 
negligence,  unless  the  proof  establishing  the 
injury  showed  circumstances  from  which 
«ome  negligence  or  want  of  care  may  be 
attributed  to  the  defendant.  This  was  error 
against  plaintiff,  because  it  negatived  the 
rule  that  the  fall  of  the  wire  and  injury 
Afforded  a  prima  facie  case  of  negligence, 
89  L.  R.  A. 


and  was  beneficial  to  the  defendant  De- 
fendant asked  instruction  9,  saying  that,  if 
the  wire  where  the  accident  occurred  was 
defective,  and  the  injury  resulted  from  that 
defect,  that  raised  no  presumption  of  negli- 
gence, and  the  plaintiff  could  not  recover  un- 
less he  proved  by  a  preponderance  of  evidence, 
in  addition  to  these  facts,  that  the  defect  oc- 
curred through  the  negligent  act  or  default 
of  the  defendant.  This  instruction  is  bad. 
Granting  a  defect  in  the  wire  killing  the  de- 
ceased, a  prima  facie  case  for  recovery  is  made. 
Defendant  asked  and  was  refused  instruction 
No.  10:  "Where  an  event  takes  place,  the 
real  cause  of  which  cannot  be  traced,  or  is 
at  least  not  apparent,  it  ordinarily  belongs  to 
that  class  of  occurrences  designated  as  purely 
accidental,  and,  there  being  no  presumption 
of  negligence  in  such  cases,  the  party  who 
asserts  negligence  cannot  recover  without 
showing  enough  to  exclude  the  case  from  that 
class  of  accidental  occurrences."  InWcibash, 
St,  L,  dt  P.  R.  Go.  V.  Locke,  112  Ind.  412,  cited 
to  support  the  instruction,  it  is  admitted,  I 
think,  that  in  cases  where  a  presumption  of 
negligence  arises,  the  principle  of  this  instruc- 
tion does  not  apply.  The  instruction  is  bad 
as  applied  to  this  case,  in  view  of  the  rule 
above  stated  of  a  presumption  of  negligence 
from  this  occurrence.  Defendant  was  re- 
fused instruction  No.  11:  "Where  the  cir- 
cumstances of  an  accident  indicate  that  it  may 
have  been  unavoidable  notwithstanding  rea- 
sonable and  proper  care,  the  plaintiff  charg* 
ing  negligence  cannot  recover  without  showing 
that  the  defendant  has  violated  a  duty  in- 
cumbent upon  it  from  which  the  injury 
followed  in  natural  se(}uence.''  I  think  this 
instruction  proper,  in  view  of  the  defendant's 
evidence  as  to  good  management,  and  evi- 
dence by  witnesses  on  both  sides  that  electric 
wires  sometimes  break  from  causes  impossible 
to  discover.  Of  course,  though  the  prima 
facie  presumption  of  negligence  from  the 
broken  wire  exists,  yet  it  is  subject  to  be  met 
by  any  and  all  circumstances,  features,  and 
evidence  in  the  case  tending  to  give  the  mis- 
fortune a  cause  not  springing  from  the  com- 
pany's fault,  but  purely  from  an  accident, 
which  no  reasonable  human  care  could  pre- 
vent, a  hidden  defect  in  the  wire,  electralysis 
rendering  it  suddenly  weak,  or  whatever 
cause.  This  instruction  presented  the  ques- 
tion to  the  jury  on  the  whole  breadth  and 
aspect  of  the  case,  whether  the  misfortune 
came  from  unavoidable  accident;  and  it  seems 
to  me  that,  when  the  circumstances  do  indi- 
cate unavoidable  accident  as  the  cause,  it 
ought  to  be  shown  or  appear  that  it  was  not. 
Why  was  not  the  defendant  entitled  to  this 
instruction?  I  think  instruction  No.  12  asked 
by  defendant  was  improperly  refused.  Wa- 
bash, 8t.  L,  &  P.  R.  Go.  V.  Locke,  112  Ind.  404. 
'*(12)  The  defendant,  in  erecting  and  maintain- 
ing its  wires,  was  only  bound  to  anticipate 
such  combinations  of  circumstances  and  acci- 
dents and  injuries  therefrom  as  it  may  reason- 
ably forecast  as  likely  to  happen,  taking  into 
account  its  own  past  experience  and  the  ex- 
perience and  practice  of  others  in  similar  situ- 
ations, together  with  what  is  inherently  prob- 
able in  the  condition  of  the  wires  as  they 
relate  to  the  conduct  of  its  business."    As  the 


504 


West  Yibginia  Sufbbmb  Ooubt  of  Appeals. 


Nov.^ 


case  is  to  be  retried,  I  shall  not  discuss  the 
merits  on  the  evidence  as  to  the  liability  or 
nonliability  of  the  defendant,  either  with  or 
without  reference  to  contributory  negligence, 
as  the  eyidence  may  not  be  the  same  on  a  sec- 


ond trial,  and,  if  not,  this  court  ou^ht  not  to 
express  an  opinion  on  part  of  the  evidence. 

We  wUl  therefore  reverse  the  judgm^t,  grant 
a  new  trial,  and  remand. 
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MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW   YORK,  Appt., 

V, 

Benjamin  F.  JARBOE  et  al. 
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1.  One  insured  under  a  policy  entitlinjp 
hiwi  to  a  paid-up  policy  in  proportion  to 
the  premiums  paid,  after  payment  of  three  an- 
nual premiums,  provided  be  surrenders  the  policy 
before  makinff  default  or  within  six  months  after 
default  in  the  payment  of  premiums,  is  entitled  to 
a  paid-up  policy  after  making  three  payments, 
although  the  original  policy  is  not  surrendered 
or  a  demand  made  for  the  paid-up  policy  within 
the  six  months  after  default,  if  such  demand  is 
made  during  the  lifetime  of  the  insured. 

8«  The  delivery  of  a  life  insurance 
policy  which  is  void  for  failure  to  pay  a 
premium  is  not  a  prerequisite  to  the  Institution 
of  an  action  to  obtain  Judgment  for  a  paid-up 
policy  in  accordance  with  a  provision  of  the 
policy,  as  such  original  policy  is  of  no  effect  and 
can  be  of  no  value  to  any  person. 

(October  20,  1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  plaintiffs  in  an  action  brought  to  com- 
pel the  issuance  of  a  paid-up  insurance  policy. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Grubbs  A  Morancy,  for  appel- 
lant: 

The  court  held  in  Hexter  v.  United  Slates  L. 
Ins,  Co,  91  Ey.  856,  that  because  Mrs.  Hexter 
had  not  applied  to  the  company  within  the 
twelve  months  after  ceasing  to  pay  premiums 
as  provided  in  the  policy  she  failed  to  perform 
the  condition  precedent  stipulated  for,  and 
therefore  had  no  claim  whatever  against  the 
insurance  companv. 

The  court  held  m  ^Northwestern  Mut,  L,  Ins. 
Co.  V.  Barbour,  92  Ky.  427,  15  L.  R.  A.  449. 
that  the  six-months  limit  for  applvingfor  paid- 
up  insurance  was  of  the  essence  of  the  contract, 
and  that  because  Barbour  had  not  applied 
within  the  stipulated  time  he  had  no  claim 
against  t*^  any. 

..lery  v.*  Phanix  Mut,  L,  Ins.  Co,  14 
Bush,  51,  is  radically  different  from  the  case  at 
bar. 

In  Johnson  v.  Southern  Mut.  L.  Ins.  Co,  79 
Ky.  404,  it  was  plain  that  the  court  was  evi- 
dently of  the  opinion  that  Johnson  should  have 


Note.— For  paid-up  policies  of  insurance,  see 
Northwestern  Mut.  L.  Ins.  Ck).  v.  Barbour  (Ky.)  15 
li.  R.  A.  449,  and  noU, 
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applied  for  a  paid-up  insurance  within  the 
stipulated  time,  even  though  it  was  only  thirty 
days. 

Where  the  contract  of  insurance  provides 
that  after  default  in  the  payment  of  premiums 
the  assured  shall  be  entitled  to  paid-up  insur- 
ance for  a  proportionate  part  of  the  whole  sum 
assured,  if  he  shall  surrender  the  old  policy  for 
the  new  within  a  certain  specified  time,  time  \& 
of  the  essence  of  the  contract,  and  the  assured 
can  have  no  claim  against  the  company  unless 
he  complies  with  the  condition  precedent, 
and  makes  his  demand  within  the  stipulated 
time. 

It  is  not  so  important  that  the  law  should  be 
rightly  settled,  as  that  it  should  remain  stable 
after  it  is  settled. 

South  V.  Thomas,  7  T.  B.  Mon.  62;  TWftWev. 
Taul,  7  T.  B.  Mon.  456;  Deposit  Bank  v. 
Daviess  County,  19  Ky.  L.  Rep.  265. 

If  it  is  expressly  stipulated  that  the  policy 
must  be  surrendered  and  receipted  in  fuU 
within  a  specified  time  after  default  in  pay- 
ment of  a  premium  to  entitle  the  assured  to  a 
paid-up  policy,  such  a  provision  must  be  com- 
plied with,  and  the  option  must  be  exercised 
within  the  time  designated,  otherwise  it  is  lost^ 
for  time  is  of  the  essence  of  the  contract 

2  Joyce,  Ins.  §  1185;  Klein  v.  New  York  L. 
Ins.  Co.  104  U.  8.  88,  26  L.  ed.  662;  l^ieerer  v. 
Manhattan  L.  Ins.  Co,  20  Fed.  Rep.  886; 
Knapp  V.  Homoeopathic  Mut.  L.  Ins.  Co.  117  U. 
B.  411,  29  L.  ed.  960;  New  York  L.  Ins.  Go,  v. 
Statham,  98  U.  S.  24,  28  L.  ed.  789;  Universal 
L,  Ins,  Co,  V.  Whitehead,  58  Miss.  226,  88  Am. 
Rep.  322;  McLaughlin  v.  Equitable  L.  Assur, 
Soe,  88  Neb.  725;  Hudson  v.  Knickerbocker  L, 
Ins.  Co.  28  N.  J.  Eq.  167;  People  v.  Widows^  <fr 
Orphanff  Ben.  L,  Ins,  Co,  15  Hun,  8;  Smith  v» 
National  L,  Ins.  Co,  103  Pa.  177,  49  Am.  Rep. 
121;  Universal  L,  Ins,  Co,  v.  Dewre,  83  Va. 
267;  Phanix  Mut.  L.  Ins.  Co,  v.  Baker,  85  HI. 
410;  Chase  v.  Phanix  Mut,  L,  Ins,  Co.  67  Me. 
85;  Aity.  Gen.  v.  Continental  L.  Ins.  Co.  93 
N.  Y.  70;  Waiiams  v.  Republic  Ins.  Co,  19 
Mich.  469;  Pitt  v.  Berkshire  L,  Ins.  Co.  100 
Mass.  500;  Robert  v.  New  England  Mut,  L. 
Ins,  Co.  1  Disney  (Ohio)  355;  Coffey  v.  Uni- 
versal L.  Ins.  Co.  7  Fed,  Rep.  801;  Moses  v. 
Brooklyn  L.  Ins.  Co,  50  Ga.  196;  Thompson  v. 
Knickerbocker  L.  Ins.  Co.  104  U.  8.  252,  26  L. 
ed.  765;  Knickerbocker  L.  Ins,  Co.  v.  Pendleton^ 
112  U.  8.  696,  28  L.  ed.  866. 

Ghiffy-9  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  in  the  Marion  cir- 
cuit court  by  the  appellees  against  the  appel- 
lant, seeking  to  obtain  judgment  for  a  paid-up* 
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insurance  policy.  It  appears  from  the  petition 
that  a  $8,000  policy  of  life  insurance  was  issued 
by  appellant  on  the  life  of  said  Benjamin  F. 
Jarboe,  payable  to  his  wife,  appellee  herein. 
Said  policy  was  issued  on  what  is  known  as  the 
* 'twenty-year  distribution  plan/'  and  on  which 
sfUd  Jartioe  was  to  pay  only  twenty  annual  pay- 
ments. The  annual  premiums  amounted  to 
$98. 80  each.  It  is  alleged  that  appellee  paid 
the  first  three  annual  payments,  the  last  of 
which  was  made  January  2,  1891.  It  is  al- 
leged in  the  petition  that  plaintiff  was  unable 
to  pay  the  premium  falling  due  January  2, 
1892.  It  is  also  alleged  in  the  petition  that, 
after  the  payment  of  three  annual  payments, 
appellees  were  entitled  to  a  paid-up  policy  for 
the  sum  of  $450,  and  that  before  the  filing  of 
this  suit  the  appellees  demanded  of  Will  R. 
Buble,  acting  agent  of  appellant,  a  paid-up 
policy  for  said  sum.  Appellees  averred  that 
they  were  ready  to  deliver  and  surrender  to 
appellant  the  policy  aforesaid,  and  all  their 
right,  claim,  and  interest  in  the  same,  on  the 
issuing  and  delivering  to  appellees  a  paid-up 
policy  for  the  sum  of  $450,  and  that  appellant 
and  its  agents  failed  and  refused  to  issue  to 
appellees  any  paid-up  policy,  and  failed  and 
refused  to  deliver  same,  or  to  issue  any  paid-up 
policy,  on  their  making  the  demand  as  above 
stated.  It  is  alleged  that  said  policy  should  be 
made  payable  to  Hattie  Jarboe,  at  the  death  of 
said  Benjamin  F.  Jarboe.  It  was  also  claimed 
in  the  petition  that  there  should  be  added  to 
the  sum  of  $450  dividends  thereon.  The  in- 
surance policy  was  made  part  of  the  petition. 
One  of  the  provisions  reads  as  follows:  * 'After 
three  full  annual  payments  have  been  paid 
upon  this  policy,  the  company  will .  upon  the 
legal  surrender  thereof,  before  default  in  pay- 
ment of  any  premiums,  or  within  six  months 
thereafter,  issue  a  non participating  policy  for 
paid-up  insurance,  payable  as  hereinafter  pro- 
vided, for  the  proportion  of  the  amount  of  this 
policy  which  number  of  full  years*  premium 
paid  bears  to  the  total  number  required."  Ap- 
pellant demurred  to  the  petition,  which  -de- 
murrer was  overruled  by  the  court.  Thereupon 
appellant  filed  its  answer,  which  may  be  taken 
as  a  traverse  of  all  the  material  averments  of 
the  petition,  except  the  fact  of  the  issual  of  the 
policy  as  claimed,  and  the  payment  of  three 
payments.  Appellees*  demurrer  to  the  answer 
was  sustained  by  the  court,  and,  appellant 
failing  to  plead  further,  judgment  was  ren- 
dered, directing  the  appellant  to  issue  and  de- 
liver to  plaintiffs  a  nonparticipating  paid-up 
policy  for  the  sum  of  $450,  on  the  life  of  plain- 
tiff Benjamin  F.  Jarboe,  payable,  at  the  death 
of  said  Benjamin  F.  Jarboe.  to  his  wife,  Hattie 
Jarboe.  etc.,  and  from  that  judgment  this  ap- 
peal is  prosecuted. 

The  contention  of  appellant  is  that,  inas- 
much as  the  policy  issued  by  it  to  the  appel- 
lees was  not  surrendered  before  default  in  the 
payment  of  premium  had  occurred,  or  within 
six  months  thereafter,  the  right  to  the  paid-up 
policy  was  forfeited,  or  the  obligation  of  ap- 
pellant to  ifflue  apaid  up  policy  bad  terminated, 
and  cites  Hexter  v.  United  States  L.  Ins.  Co. 
91  Ky.  857,  and  Northwestern  Mut.  L.  Ins.  Co. 
V.  BarhouT,  92  Ky.  429,  15  L.  R.  A.  449,  in 
support  of  its  contention.  It  will  be  seen  from 
an  examination  of  the  first-named  case  that  the 
89L.R.  A. 


policy  was  issded  in  1867,  and  that  nearly  fif- 
teen years  thereafter,  the  assured  in  the  mean- 
time having  died,  suit  was  brought  to  recover 
upon  the  policy:  hence  the  facts  in  the  case  at 
bar  are  essentially  different  from  the  case  supra. 
In  the  case  in  92  Ky.  it  will  be  seen  that  sev- 
eral notes  were  executed  by  the  assured  for  the 
payment  of  premiums,  and  default  made  as  to- 
the  payment  of  the  notes;  that  no  money  was 
ever  paid  upon  the  policy  either  as  premiums 
or  interest  on  the  notes  given  for  the  premiums 
after  December  8,  1884;  and  when  default  was 
made,  December  8,  1886.  there  was  indebted- 
ness for  premiums  of  the  prior  date,  and  of 
interest  about  $100,  and  within  about  three 
years  Uiereaf ter  the  action  was  brought  to  re- 
cover. That  case  is  unlike  the  case  at  bar.. 
The  case  of  Montgomery  v.  Pho&nix  Mut.  L. 
Ins.  Co.  14  Bush,  51,  is  a  well-considered  case, 
and  in  which,  it  seems  to  us,  the  question  in- 
volved is  practicallv  the  same  involved  in  the 
case  under  consideration.  The  appellee  in 
that  case  had  issued  a  policy  of  insurance  to 
Montgomery  on  his  life,  in  the  sum  of  $10,000, 
payable  in  ten  annual  payments.  Among 
other  conditions  the  following  condition  was- 
embraced  in  the  policy:  "It  being  understood 
and  agreed  that  if,  after  the  receipt  by  this 
company  of  not  less  than  two  or  more  annual 
premiums,  this  policy  should  cease  in  conse- 
quence of  the  nonpayment  of  premiums,  then 
upon  a  surrender  of  the  same,  provided  such 
surrender  is  made  to  the  company  within  twelve* 
months  from  the  time  of  such  ceasing,  a  new 
policy  will  be  issued  for  the  value  acquired 
under  the  old  one,  subiect  to  any  notes  that 
may  have  been  received  on  accouut  of  premi- 
ums; that  is  to  say,  if  payments  for  two  years 
shall  have  been  made,  it  will  issue  a  policy  for 
two  tenths  of  the  sum  originally  insured;  if 
for  three  years,  for  three  tenths;  and  in  the 
same  proi)ortion  for  any  number  of  payments, 
without  subjecting  the  assured  to  any  subse- 
quent charge  except  the  interest  annually  in 
advance  on  all  premium  notes  remaining  un- 
paid on  this  policy."  It  seems,  after  making- 
five  ]>ayments,  assured  made  default,  and 
failed  to  surrender  the  policy,  or  to  demand  a 
new  one.  within  the  time  prescribed  in  the 
policy.  The  beneficiary  in  the  policy.  Mrs. 
Montgomery,  brought  suit  to  recover  five 
tenths  of  the  amount  insured.  The  court  be- 
low dismissed  her  petition,  and  she  prosecuted 
an  appeal  to  this  court.  The  court,  in  discuss- 
ing the  ouestion,  said:  "Three  questions  are 
presentea  for  decision,  which  may  be  stated 
thus:  (1)  Did  the  failure  to  surrender,  or  to- 
offer  to  surrender,  the  policy  within  twelve 
months  after  default  in  the  payment  of  prem- 
iums, release  Uie  company  from  any  further 
liability  on  the  policy  for  any  part  of  the  sum 
insured  ?  (2)  Was  the  policy  forfeited  by  the 
failure  to  pay  the  note  for  $129.40  when  duef 
(8)  If  the  foregoing  questions  be  answered 
in  the  negative,  how  much  is  the  appellant 
entitled  to  recover?*'  The  court  further 
said:  "Prior  to  September  5.  1872,  the  in- 
sured had  paid  four  full  annual  premiums, 
and  on  that  day  had  a  right  to  demand  a 
paid-up  policy  for  $4,000,  not  ex  gratia,  as  ap- 
pellee's counsel  seem  to  intimate,  but  because 
it  had  been  paid  for.  Each  annual  premium, 
paid  for  carrying  the  j)olicy  for  the  current 
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year,  and  for  $1,000  of  paid-up  insuraDce,  and 
at  the  end  of  four  years  a  paid-up  policy  T^as 
as  certainly  paid  for,  at  the  contract  price,  as 
the  four  years  of  current  insurance.  If,  as  we 
assume  for  the  present,  the  premium  for  the 
year  commencing  September  5,  1872,  was  not 
paid,  the  stipulation  is  that  the  company  shall 
not  be  liable  for  the  payment  of  the  whole  sum 
assured,  but  only  for  a  part  thereof  propor- 
tionate to  the  annual  payments  made  as  above 
specified,  and  this  policy  shall  cease  and  de- 
termine." We  quote  further  from  the  case 
■fupra:  '*  *Time  is  not  generally  of  the  essence 
of  contracts.'  2  Story,  Eq.  Jur.  §  776.  It  may 
be  so  when  the  contract  is  executory  on  both 
«ideB,  or  when  the  nature  of  the  transaction  or 
the  stipulation  of  the  parties  shows  It  was  so 
intended  by  them.  But  when  the  defendant 
has  received  the  entire  consideration  for  per- 
formance on  his  part,  and  has  no  other  defense 
except  that  the  plaintiff  did  not  come  within 
the  stipulated  time  to  demand  performance, 
we  are  not  acquainted  with  any  authority  or 
legal  principle  upon  which  such  a  defense  can 
be  upheld  in  a  court  of  equity.  If,  for  any 
reason,  the  defendant  has  become  unable  to 
perform  his  agreement,  or  performance  would 
be  more  difficult  or  onerous  at  the  time  of  the 
demand  than  it  would  have  been  at  the  time 
stipulated,  there  might  be  plausibility  in  such 
a  defense,  and  a  court  of  equity  would  no 
doubt  either  deny  all  relief  to  the  plaintiff,  or 
grant  relief  upon  terms  that  would  compensate 
the  defendant  for  the  additional  burden  result- 
ing from  the  plaintiff's  delay.  But  nothing  of 
the  kind  is  pretended  in  this  case.  The  propo- 
sition upon  which  this  branch  of  the  com- 
ffany's  defense  rests  in  this,  and  nothing  more, 
t  is  admitted  that  the  assured  paid  for  a  paid-up 
policy  for  $4,000,  and  that  if  the  old  policy 
had  been  surrendered  at  any  time  between 
September  5,  1872,  and  September  5, 1878.  the 
oompany  would  have  been  bound  to  issue  a 
new  policy  for  that  sum;  and,  because  the  old 
policy  was  not  surrendered  within  that  time, 
that  the  assured  has  lost  the  benefit  of  $4,000 
of  paid-up  insurance." 

it  will  be  seen  from  the  policy  in  the  case  at 
bar  that  it  was  distinctly  provided  that,  if  the 
assured  paid  three  annual  payments,  he  was 
then  entitled  to  a  paid  up  policy  in  proportion 
to  the  premiums  paid,  provided  he  surren- 
dered the  policy  before  he  made  default,  or 
within  six  months  after  default  in  the  payment 
of  premiums.  It  is  clear,  under  the  contract, 
that  the  three  payments  not  only  continued  the 
policy  in  force  for  the  time  being,  but  also 
paid,  at  the  election  of  the  assured,  for  a  paid- 
up  policy  in  proportion  to  the  premiums  paid. 
The  contract  has  none  of  the  elements  of  an 
offer  to  sell,  but  it  is  a  clear  case  in  which  the 
assured  has  bought  and  paid  for  a  certain 
thing.  It  has  a  stipulation,  in  effect,  that  he 
shall  demand  it  within  six  months  after  his 
abandonment  of  the  other  benefits  acquired 
under  the  same  contract.  The  only  defense 
presented  in  this  case  is  the  simple  fact  that 
the  appellees  had  not,  within  six  months  after 
the  failure  to  pay  the  premium  due,  surren- 
dered the  original  policy,  and  demanded  the 
issuing  of  the  other.  It  is  not  pretended  that 
it  was  any  more  difficult  or  expensive  for  the 
appellant  to  issue  a  paid-up  policy  when  de- 
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manded  than  if  it  had  been  demanded  at  the 
end  of  the  six  months,  nor  can  it  be  of  any 
pecuniary  consequence  to  defendant  whether 
the  forfeited  policy  was  delivered  up  before 
the  institution  of  this  suit.  The  original  pol- 
icy, being  dead  and  of  no  effect,  could  be  of  no 
value  to  any  person.  It  seems  clear  to  us  that, 
under  the  principles  announced  in  Montgomery 
V.  Ph<Bnix  Mut.  L.  Ins,  Co,,  the  appellees  were 
entitled  to  recover  in  this  action,  and  we  ad- 
here to  the  doctrine  announced  in  that  deci- 
sion. To  the  extent,  if  any,  that  the  prin- 
ciples announced  in  the  decisions  of  North- 
we»temMut,  L,  Ins,  Co.  v.  Barbour  %,xi^  Eexter  v. 
Uniied  States  L.  Ins.  Co.  conflict  with  the  doc- 
trine announced  in  Montgomery  v.  Phasnix  Mut. 
L.  Ins.  Co. ,  they  are  overruled :  See  Johnson  v. 
Southern  Nut,  L.  Ins,  Co,  79  Ky.  408,  and 
Southern  Mut,  L.  Ins,  Co,  v.  Montague,  84  Ky. 
658. 

For  the  reasons  indicated,  the  judgment  is 
affirmed. 

Rehearing  denied. 


W.  R.  MILWARD 

V, 

Annie  E.  SHIELDS. 


(. 
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A  claim  for  ftineral  ezpenses  of  a  mori* 
gtkgor  ot  land  is  not  entitled  to  priority  over 
the  lien  of  the  mortage,  under  Stat.  §  8868,  pro- 
vlding  that  if  the  personal  estate  of  a  deoedent  ia 
not  sufficient  to  pay  his  liabilities  the  burial  ex- 
penses sbail  be  paid  in  full  *'bef ore  any  pro  rata 
distribution  shall  be  made." 

(October  28, 1887.) 

APPEAL  by  claimant  from  a  judgment  of 
the  Circuit  Court  for  Favette  County  re- 
fusing to  allow  his  claim  for  funeral  expenses 
out  of  assets  of  the  estate  of  Fielden  Powell, 
deceased,  as  against  the  claim  of  a  mortgagee. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Falconer  A  Falconer*  for  appel- 
lant: 

There  is  no  distinction  between  real  and  per- 
sonal property,  and  the  whole  fund  produced 
by  the  sale  of  the  real  property  in  this  action 
naust  be  distributed  as  legal  assets  of  the  de- 


Mvldoon  V.  Crawford,  14  Bush,  125. 

The  claim  for  funeral  expenses  has  been  ad- 
judged prior  and  aupeiior  to  any  lien  debts  ex- 
isting at  the  death  of  decedent 

Best  V.  Bpooner,  4  Ky.  L.  Rep.  602. 

"Funeral  expenses"  says  Lord  Coke,  accord- 
ing to  the  degree  and  quality  of  the  deceased, 
are  to  be  allowed  of  the  goods  of  the  deceased, 
before  any  debt  or  duty  whatsoever;  if  he  has 
no  goods  then  they  should  be  allowed  of  the 
proceeds  of  his  real  property  so  to  pay  his  debts 
and  settle  his  estate. 

8  Coke.  Inst.  p.  202. 

NoTB.— As  to  liability  of  decedent's  estate  for 
funeral  expenses  In  general,  see  noiU  to  Fogg  v. 
'  Holbrook  (Me.)  38  L.  B.  A.  6aa 


1897. 
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The  law  authorizes  an  executor  to  defray  a 
-certain  expense  attendant  upon  the  burying  of 
the  deceased  before  he  pays  the  costs  of  prov- 
'in^  the  will,  and  as  the  expense  of  proving  a 
wtll  is  payable  before  debts  owing  by  the  tes- 
tator, the  law  empowers  the  executor  to  pay  a 
•certain  expense  for  the  funeral  before  he  ais< 
•charges  any  debt  owing  by  the  deceased,  even 
if  it  be  a  debt  due  to  the  Orown. 

Ram.  Assets,  p.  258;  King  v.  Wade,  5  Price, 
621;  2  Bl.  Com.  208;  Patterson  v.  Patterson,  59 
N.  Y.  585,  17  Am.  Rep.  384;  Parker  v.  Lewis, 
2  Dev.  L.  21;  Truejnan  v.  Tilden,  6  N.  H.  202; 
2  Kent,  Com.  *416;  Bchouler,  Exrs.  &  Admrs. 
§421. 

Necessary  funeral  expenses  are  not  a  debt 
because  they  are  not  contracted  until  after  the 
^eath  of  the  party  by  his  executor  or  adminis- 
trator, as  the  case  may  be,  or  by  some  person 
interested  in  the  burial  of  the  deceased,  and 
when  so  created,  to  the  extent  that  they  are 
reasonable,  they  become  a  charge  against  the 
estate  and  should  be  paid  first  before  taxes  or 
-claims  in  favor  of  the  state  and  before  costs  of 
administration  or  fees  or  commissions  for  set- 
tling the  estate  or  any  liens  or  encumbrances 
that  may  have  been  created  by  contract  or  by 
operation  of  law. 

Wms.  Exrs.  4th  Am.  ed.  829;  5  Am.  &  Eng. 
Enc.  Law,  p.  248;  7  Am.  &  Eng.  Enc.  Law, 
p.  197;  Redf.  Wills,  pt.  2,  p.  228. 

Mr,  C.  T.  Hanson  for  appellee. 

Da  Relle*  J.,  delivered  the  opinion  of  the 
<50urt: 

The  sole  question  for  decision  in  this  case  is 
whether  the  lien  of  the  mortgagee  of  real  es- 
tate is  superior  to  the  claim  of  an  undertaker 
for  funeral  expenses  of  the  dead  mortgagor. 
So  far  as  we  are  informed,  the  question  has 
never  been  decided  by  this  court,  and  we  have 
not  been  referred  to  any  authority  on  the  ques- 
tion, except  the  case  of  Best  v.  Spooner,  4  Kv. 
L.  Rep.  602,  in  which  the  superior  court  di- 
vided, the  majority  holding  that  a  claim  for 
funeral  expenses  was  superior  to  the  lien  of  an 
attachment  levied  before  decedent's  death. 
The  reasoning  of  the  majority  in  that  case  is 
difficult  to  follow,  if  we  concede  to  the  dece- 
dent the  power  to  dispose  of  his  property,  and 
five  due  regard  to  the  (^bligation  of  contracts, 
t  is  not  sought  to  assert  a  priority  in  favor  of 
funeral  expenses  under  the  statute  (Ky.  Stat. 
§  8868),  which  provides  that  *'if  the  personal 
-estate  of  a  decedent  be  not  sufficient,  to  pay  his 
liabilities,  then  the  burial  expenses  of  such  de- 
cedent, and  the  cost  and  charges  of  the  admin- 
istration of  his  estate,  and  the  amount  of  the 
•estate  of  a  dead  person,  or  of  a  ward,  or  of  a 
person  of  unsound  mind,  committed  by  a  court 
-of  record  to,  and  remaining  in  the  hands  of,  a 
decedent,  shall  be  paid  m  full  before  any 
jyro  rata  distribution  shall  be  made."  Under 
the  statute,  funeral  expenses  and  claims 
against  the  decedent  in  a  fiduciary  capacity 
are  put  upon  the  same  footing,  and  no  one  has 
yet  claimed  that  money  due  to  a  ward  from 
the  estate  of  a  decedent  has  priority  over  an 
antecedent  mortgage  lien.  The  statute  ap- 
pears to  us  to  apply  entirely  to  assets  for  dis- 
tribution in  the  hands  of  the  personal  repre- 
sentative, and  was  so  conceded  in  the  opinion 
of  Judge  Richards  in  the  superior  court;  and, 
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while  the  proceeds  of  realty — the  personal  es- 
tate being  insufficient — are  assets  for  the  pay- 
ment of  debts,  and  subject  to  the  rule  of  dis- 
tribution laid  down  in  the  statute  quoted 
{Muldoon  V.  Orawford,  14  Bush,  125),  the  pro- 
ceeds of  realty  covered  by  prior  lien  are  not 
assets  in  the  hands  of  the  personal  representa- 
tive for  distribution.  The  statute,  moreover, 
gives  priority  to  funeral  expenses  over  those 
debts  only  which  come  in  for  a  pro  rata  dis- 
tribution, and  no  pro  rata  distribution  can  be 
made  to  a  mortgage  creditor  except  upon  the 
residue  of  his  debt  after  he  has  exhausted  the 
mortgaged  property.  As  well  said  by  Judge 
Reid  in  the  dissentmg  opinion  in  the  case  re- 
ferred to:  "The  statute  has  no  reference  to, 
nor  any  effect  upon,  bona  fide  liens  secured  to 
creditors  of  the  decedent  under  the  general 
law,  such  as  liens  by  mortgage,  or  liens  ac- 
quired—like attachment  liens— by  operation 
of  law,  but  regulates  priorities  in  reference 
only  to  unsecured  liabilities,  gives  certain  lia- 
bilities and  expenses  priority,  and  then  puts  all 
other  debts  and  liabilities  on  equal  footing.  It 
leaves  valid  liens  acquired  on  the  decedent's 
estate  where  the  rules  of  the  general  law  leave 
them.  Such  liens  have  no  validity  by  virtue 
of  the  statute  in  question,  but  exist  independ- 
ent of  it.  They  overrule  burial  expenses, 
claims  due  the  estate  of  a  dead  person,  or  of  a 
ward,  or  of  a  person  of  unsound  mind  com- 
mitted by  a  court  of  record  to  and  remaining 
in  the  hands  of  a  decedent,  and  the  costs  ana 
charges  of  administration,  except  so  far  as  the 
latter  may  necessarily  be  incurred  in  ascertain- 
ing the  lien,  and  pursuing  it  to  judgment,  with 
a  view  to  determine  whether  any  assets,  per- 
sonal or  real,  may  be  left,  after  the  encum- 
brance is  satisfied,  for  distribution  under  the 
terras  of  the  statute.  Every  lien  may  be  con- 
sidered exposed  to  this  peril,  but  no  more.  If 
burial  expenses  are  allowed  to  overreach  a 
valid  lien,  acquired  in  good  faith  before  the 
death  of  the  decedent,  so  may  what  he  owes 
as  fiduciary  to  the  estate  of  a  dead  person,  of 
a  ward,  or  of  a  lunatic,  and  the  lien  mi^ht  be 
totally  destroyed,  if  such  claims  had  priority; 
and  no  matter  how  acquired  in  the  lifetime  of 
the  decedent,  they  might  be  as  worthless  as 
the  paper  by  which  they  are  evidenced.  The 
burial  expenses  and  the  other  statutory  priori- 
ties are  placed  on  the  same  footing,  and  are  of 
the  same  dignity,  and  are  superior  only  to  the 
treneral  unsecured  liabilities  of  the  decedent. 
They  cannot  prevail  against  and  consume  liens 
created  voluntarily  by  the  decedent  before  he 
dies,  or  by  the  equally  binding  operation  of 
law,  but  stand  secure  in  their  inherent  force, 
by  virtue  of  the  general  law  governing  them." 
But  in  this  case,  as  in  the  case  in  4  Ky.  L. 
Rep.  602,  it  has  been  sought  to  justify  the 
claim  of  priority  for  funeral  expenses  under 
the  common  law.  The  authorities  quoted  in 
support  of  the  majority  opinion  do  not  sustain 
the  doctrine  there  laid  down.  Each  of  the  au- 
thorities quoted  is  in  reference  to  the  powers 
and  duties  of  executors  or  administrators  in 
the  distribution  of  the  assets  among  the  gen- 
eral creditors.  Ram,  Assets,  258;  King  v. 
Wade,  5  Price,  621;  Lomax,  Exrs.  1,  283;  2  Bl. 
Com.  508;  Patterson  v.  Patterson,  59  N.  Y.  585, 
17  Am.  Rep.  884;  Trueman  v.  Tilden,  6  N.  H. 
202;  Parker  v.  Lewis,  2  Dev.  L.  21;  Hancock  v. 
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Podmore,  1  Barn.  &  Ad.  260.  Id  the  C2ue  of 
Parket  v.  Lewis,  2  Dev.  L.  21  (not  8  Dev.,  as 
cited),  it  was  held  that  funeral  expenses  "form 
a  charge  upon  the  assets,  independently  of  any 
promise  by  the  executor  or  administrator,  upon 
the  ascertainment  of  the  fact  that  they  are  of 
that  description,  and  proper  for  the  estate  and 
degree  of  the  deceased.*'  In  that  case  the 
question  was  not  one  of  lien,  but  simply  of 
priority  in  administration  between  the  funeral 
expenses  and  a  Judgment  debt  in  favor  of  the 
administrator.  In  Tnieman  v.  Tilden,  6  N. 
H.  202,  it  was  stated  that  "funeral  expenses 
are  a  charge  upon  the  estate  of  a  deceased  per- 
son," the  word  "estate"  being  used  to  mean 
"assets,"  its  technical  meaning  when  employed 
in  reference  to  a  personal  representative.  The 
sole  question  in  that  case  was  whether  the  ad- 
ministrator, by  chardng  the  amount  of  the 
funeral  expenses  in  his  administration  account, 
had  made  himself  personally  liable.  The  cita- 
tion from  Sir  Edward  Coke  (to  be  found  in  3 
Inst.  202)  goes  to  the  point  only  that  proper 
funeral  expenses  are  to  be  allowed  of  the  goods 
of  the  deceased,  before  any  debt  or  duty  what- 
soever. No  case  has  been  referred  to,  or  au- 
thority cited, — and  we  are  confident  none  can 
be  found, — in  which  it  was  held,  or  the  doc- 
trine was  laid  down,  that  a  claim  for  funeral 


expenses,  which  is  not  a  debt  against  the  estate 
at  all,  but  more  properly  a  credit  to  the  per- 
sonal representative;  is  superior  to  the  lien  of 
a  mortgage,  whereby  the  aecedent  devoted  so 
much  as  might  be  necessary  of  certain  speci- 
fied property  to  the  payment  of  the  mortgage 
debt.  The  decedent,  up  to  the  date  of  his. 
death,  had  absolute  control  of  his  property. 
He  could  dispose  of  it  by  deed  or  mortgage, 
and.  in  the  latter  case,  though  he  did  not  part 
with  the  legal  title,  he  did  part  with  the  equity. 
To  the  extent  that  it  was  necessary,  his  estate 
in  the  property  mortgaged  was  appropriated 
to  the  payment  of  the  mortgage.  Nor  does 
the  argument  drawn  ex  ne^emtaU  appear  to  be 
meritorious.  It  is  true  that  when  a  man  dies 
he  must  be  buried,  but  it  is  equally  true  that 
while  he  lives  he  must  be  fed  and  clothed,  and 
when  sick  he  should  receive  medical  attention. 
It  is  pro  bono  publico  that  these  things  should 
be  done.  And,  if  a  man  have  assets,  these 
things  should  be  paid  for  out  of  such  assets; 
but,  if  not,  the  state  provides  poor  houses, 
hospitals,  and  pauper  burial.  There  is  na 
reason  why  a  claim  for  one  of  these  thinga 
more  than  another  should  be  permitted  to 
override  the  contract  rights  of  a  mortgagee. 

Wherefore  the  Judgment  of  the  Lower  Court 
is  affirmed. 
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Thomas  F.  TRACY 

Joseph  BANKER. 
( Mass. ) 

1  •Unlnoorporated  assoeUttioiifl  of  work- 
meiiy  although  not  manufaoturers  or  vendors 
of  goods,  are  within  the  protection  of  StaU  1885, 
for  the  prevention  of  the  use  of  counterfeit 
labels  and  stamps  of  ''any  person,  association,  or 
union." 

8.   The  illeg^ality  of  some  inddent  or 

particular  of  the  purposes  of  a  trade  union  will 
not  deprive  the  union  of  the  protection  of  the 
law  for  what  wouid  otherwise  he  its  rights  in  re- 
spect to  the  use  of  a  union  label. 

8.  The  fraudulent  use  of  a  trade-nnlon 
label  before  the  passage  of  a  statute  giving 

C  such  an  unincorporated  union  a  remedy  for  such 
use  of  its  label  does  not  give  the  wrongdoer  any 
exemption  from  the  statute. 

4.  The  use  of  real  labels  in  a  fk*audiilent 
fray  is  as  unlawful,  under  Stat.  189S,  chap.  462, 
as  the  use  of  counterfeit  labels. 

(Tebruary  8, 1808.) 

EEPORT  by  the  Superior  Court  for  Suf- 
folk County  for  opinion  of  the  Supreme 
Judicial  Court  of  a  suit  brought  to  enjoin  de- 
fendant from  using  a  label  alleged  to  belong 
to  the  cigar  makers'  union.  Decree  for  plain- 
tiff. 
The  facts  are  stated  in  the  opinion. 

NOTK.— Por  trademark  or  label  -of  trade  union, 
ee  State  y.  Bishop  (Mo.)  29  L.  B.  A  200,  and  noU. 
9  L.  R.  A. 


Mr,  William  Sehofleld,  for  plaintiff: 

The  effect  of  the  legislation  in  this  state  is 
like  that  of  the  trademark  registration  acts  in 
England.  It  provides  a  new  method  of  ac- 
quiring, or  at  least  of  proving,  the  right  to  a 
trademark,  viz.,  re^stration,  and  it  enables 
persons  or  associations  to  acquire  and  put 
upon  an  equality  with  trademarks  things 
which  could  not  be  exclusively  appropriate 
by  the  common  law. 

Sebastian,  Trademarks,  8d  ed.  pp.  96,  97; 
Weener  v.  Drayton,  152  Mass.  101,  8  L.  R.  A. 
640. 

Equitable  remedies  jiave  been  extended  to 
this  label  in  several  jurisdictions,  without  the 
help  of  statutes. 

People  V.  Fisher,  50  Hun,  562;  Bloete  v. 
Simon,  19  Abb.  N.  C.  88;  Strasserv.  Moondis,. 
108  N.  Y.  611;  HeUerman  Bros,  v.  Powers,  19 
Ky.  L.  Rep.  1087,  39  L.  R.  A.  211. 

The  use  of  the  union  label  by  the  defendant 
upon  cigars  made  by  him  involves  a  false  repre- 
sentation, against  which  those  members  of  the 
union  who  are  manufacturers  of  cigars  have  a 
right  in  equity  to  relief.  This  right  rests  sim- 
ply upon  the  ground  of  fraud. 

Chadwick  v.  CoveU,  151  Mass.  190,  6  L.  R. 
A.  89;  Carson  v.  Ury,  89  Fed.  Rep.  777.  5  L. 
R.  A.  614;  Manhattan  Medicine  Co.  v.  Wood^ 
108  U.  S.  218, 27  L.  ed.  706;  Reddaway  ▼.  Baw- 
ham  [1896]  A.  C.  199. 

The  plaintiff  brings  this  suit  on  behalf  of 
and  for  the  use  of  Uie  union.  This  right  is 
given  by  the  statute,  §  5,  act  of  1898.  The 
case  being  here  on  report,  and  no  question  of 
pleading  having  been  raised  below,  it  may  be 
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treated,  if  necessary,  as  a  suit  by  one  in  behalf 
of  all  other  members  of  the  union  who  are 
manufacturers. 

1  Dan.  Ch.  Pr.  6th  Am.  ed.  248,  and  note 
<a);  Schneider  ▼.  Williams,  44  N.  J.  Eq.  891. 
i^The  defendant  contends  that  he  has  a  right 
to  use  the  labels  because  he  buys  them  and 
they  are  his  property. 

By  the  common  law,  even  a  valid  trademark 
was  not  property. 

Ohadwiek  v.  CoveU,  161  Mass.  193,  6  L.  K. 
A.  889;  Reddatoay  v.  Banham  [1896]  A.  C.  199. 

By  the  English  trademarks  acts  the  person 
who  registers  a  trademark  is  proprietor.  So, 
l)y  the  act  of  Congress  of  1881  (21  Stat,  at  L. 
Wd,  chap.  188),  the  person  who  registers 
is  described  as  owner.  But  the  ownership  is 
restricted,  and  not  assignable  except  in  special 
•circumstances. 

Sebastian,  Trademarks,  8d  ed.  186.  187; 
Kidd  V.  Johnson,  100  U.  8.  617,  26  L.  ed.  769. 

This  label  states  that  the  cigars  upon  which 
it  is  placed  are  made  by  members  of  the  cigar 
makers'  international  union,  and  is  probably 
not  assignable  in  any  event. 

Hoxie  V.  ohaney,  148  Mass.  592,  58  Am.  Rep. 
149. 

If  the  label  is,  in  any  view  of  the  law,  assign- 
able, the  defendant  bought  with  full  knowl- 
edge that  the  copies  sold  to  him  were  issued  by 
the  owner  in  trust  and  confidence.  The  state- 
ments printed  upon  them  are  such  that  he 
cannot  use  them  honestly,  and  he  will  not  be 
permitted  to  use  them  to  effect  a  fraud. 

£h>ans  v.  Von  Laer,  82  Fed.  Rep.  158; 
JSawyer  Gryittal  Blue  Co.  v.  Hubbard,  82  Fed. 
Rep.  888;  Wood  v.  Burgess,  L.  R  24  Q.  B. 
Div.  162. 

Mere  delay,  in  order  to  be  a  defense  in  equity 
upon  the  merits,  must  amount  to  abandonment 
or  an  implication  of  a  grant. 

Sebastian,  Trademarks.  8d  ed.  224-228. 

In  this  case  the  defcDdants'  conduct  is 
proved  to  be  fraudulent  and  delay  will  have 
no  effect  even  on  the  question  of  accounting 
rnd  damages,  except  as  to  matters  prior  to 
suit. 

MenendM  v.  Holt,  128  U.  8.  514,  82  L.  ed. 
626. 

j-^The  objects  of  the  organization,  as  set  forth 
in  its  Constitution,  disclose  nothing  unlawful 
under  the  rule  applied  to  trades  unions. 

Com.  V.  Hunt,  4  Met.  Ill,  88  Am.  Dec. 
«46:  Bowen  v.  Matheson,  14  Allen,  499;  Snow 
V.  Wheeler,  118  Mass.  179;  Stat.  188«,  chap. 
184;  1890,  chap.  880,  and  1894,  chap.  487; 
Com.,  Chew,  v.  Carlisle,  Brightly  (Pa.)  86; 
Master  Stevedores*  Asso.  v.  Walsli,  2  Daly,  1; 
Macauley  Bros.  v.  Tiemey,  19  R.  I.  — ,  87 
L.  R.  A.  455. 

The  words,  *'an  organization  opposed  to  m- 
ferior  rat- shop,  coolie,  prison,  or  fllthy  tene- 
ment-house workmanship,"  on  the  label  in  its 
original  form,  were  criticised  as  indicating  a 
purpose  of  coercion  in  Mc  Vey  v.  Brendel,  144 
l?a.  285,  18  L.  R.  A.  877,  and  were  upheld  in 
Cohn  V.  PeapU,  149  III.  486,  28  L.  R.  A.  821; 
snd  State  v.  Hagen,  6  Ind.  App.  167.  Those 
words  are  not  on  the  label  in  its  present  form. 

There  is  nothioff  to  show  that  the  plaintiff 
union,  as  a  part  of  its  plan  or  policy,  has  used 
unlawful  means. 

89  L.R.  A. 


State  V.  Bishop,  128  Mo.  878,  29  L.  R.  A. 
200;  SnavD  v.  Wheeler,  118  Mass.  179. 

Mr.  B.  H*  Oreenhood*  for  defendant: 

The  act  of  1895  cannot  be  invoked  by  any 
other  than  an  actual  merchant  or  manufac- 
turer. And  the  plaintiff  is  neither  one  nor  the 
other. 

Acts  of  1895,  chap.  462;  Weener  v.  Brayton, 
152  Mass.  101.  8  L.  R.  A.  640. 

If  the  plaintiff  had  any  equitable  rights,  it 
lost  them  by  Iving  by  **for  more  than  two 
years,"  with  full  knowledge  of  the  facts,  and 
permitting  defendant  to  affix  the  labels  to  his 
cigars. 

PhiRips  V.  Sogers,  12  Met.  405;  Plymouth  v. 
Eussell  Mills,  7  Allen,  488;  Evans  v.  Baam,  99 
Mass.  218. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  brought  under  Stat. 
1895,  chap.  462,  §  8,  by  the  officer  of  a  voluntary 
association,  as  authorized  by  that  section,  to 
prevent  the  defendant  from  fraudulently 
using  the  association's  trade-union  label,  and 
counterfeits  of  such  label.  The  defenses  re- 
quiring notice  are  that  the  statute  protects 
only  merchants  or  manufacturers,  that  the  as- 
sociation is  not  of  a  kind  that  will  be  pro- 
tected by  the  court,  and  laches. 

The  label  is  part  of  the  well-known  machin- 
ery of  trades  unions,  and  the  use  of  it  is 
found,  if  a  finding  be  necessary,  to  be  of  value 
to  the  union  and  its  members.  It  would  not 
be  traveling  too  far  from  the  record,  perhaps, 
if  we  should  assume  that  the  use  of  the  label 
is  in  fact,  as  certainly  it  might  be,  of  far 
more  economic  importance  to  the  union  than 
are  many  or  most  of  the  trademarks,  strictly 
so  called,  which  are  protected  bv  the  courts. 
Nevertheless,  technical  difficulties,  which 
would  have  been  hard  to  escape  from  without 
some  subtlety  or  a  statute,  prevented  the 
plaintiff  f roo*  recovering  in  a  case  like  this. 
Weener  v.  Brayton,  152  Mass.  101,  8  L.  R.  A. 
640.  See  State  v.  Bishop,  128  Mo.  878,  881,  29 
L.  R.  A.  200.  That  was  in  1890.  Just  be- 
fore the  argument  of  that  case  there  was  an 
attempt  at  legislation  on  the  subject.  Stat. 
1890,  chap.  104.  Three  years  later  a  statute 
was  passed  which  certainly  looks  as  if  it  had 
been  intended,  in  part,  to  meet  that  decision. 
Stat.  1898,  chap.  448.  But  this  act  was  still 
somewhat  under  the  influence  of  the  notion 
that  protection  of  the  label  was.  a  protection 
of  manufacture;  and  after  an  amendment  by 
Stat.  1894,  chap.  285,  it  was  repealed  by  the 
act  of  1895  which  still  is  in  force.  It  is  true 
that  the  present  statute  is  entitled  "An  Act  to 
Protect  Manufacturers  from  the  Use  of  Coun- 
terfeit Labels  and  Stamps."  But  we  can  see 
no  sufficient  room  for  doubt  that  it  protects 
the  plaintiff.  The  1st  section  extends  to  "any 
person,  association,  or  union."  That  unin- 
corporated associations  or  unions  were  con- 
templated is  shown  by  §  8,  already  referred 
to.  which  allows  suits  to  be  prosecuted  by  the 
officers  of  such  associations  or  unions.  It  is 
impossible  to  believe  that,  when  the  statute 
mentions  unincorporated  unions,  it  does  not 
refer  to  trade  unions.  It  authorizes  such 
unions  to  adopt,  as  well  as  to  record,  a  label. 
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Therefore  it  creates  a  rigbt»  if  the  court  ia  un- 
able to  recognize  one  without  its  aid.  If  it 
applies  to  trade  unions,  it  must  be  taken  to 
apply  to  them  as  they  ordinarily  are;  that  is, 
as  associations  of  workmen,  not  as  manu- 
facturers or  vendors  of  goods.  It  contem- 
plates that  the  labels  will  be  applied  to  mer- 
chandise, as  of  course  they  must  be,  and  as 
these  labels  are.  But  It  carefully  abstains 
from  using  a  word  which  implies  that  the 
protection  or  wrongful  use  of  labels  is  con- 
fined to  manufacturers  or  vendors.  The  pol- 
icy of  the  statute  is  shown  by  the  above-cited 
amendment  of  1894  to  the  earlier  act,  which 
had  for  its  object  to  extend  the  liability  to 
others  besides  the  manufacturers. 

If,  as  we  think,  the  statute  expressly  creates 
or  recognizes  the  right  of  trade  unions  to  be 
protect^  in  the  use  of  labels  for  trade-union 
purposes,  the  suggestion  that  the  association 
represented  by  the  plaintiff  is  an  unlawful  as- 
sociation falls  of  itself.  It  is  too  late  to  make 
such  a  contention  as  to  trade  unions  generally, 
even  apart  from  the  statute  under  which 
this  suit  is  brought.  But  the  general  purposes 
of  this  union  are  similar,  so  far  as  we  know, 
to  the  general  purposes  of  other  unions.  The 
constitution,  as  a  whole,  is  not  illegal;  and 
the  association  is  not  deprived  of  the  protec- 
tion of  the  law,  for  what  otherwise  would  be 
its  rights,  if  in  some  incident  or  particular  the 
purposes  which  it  expresses  are  unlawful, — 
which  we  do  not  imply.  See  Oohn  v.  People^ 
149  111.  486,  23  L.  R.  A.  821;  Carwn  v.  Ury, 
89  Fed.  Rep.  777,  5  L.  R.  A.  614;  State  v. 
Hagen,  6  Ind.  App.  167,  173;  State  v.  Bishop, 
128  Mo.  873,  29  L.R.  A.  200. 

The  plaintiff's  association  had  a  label  regis- 
tered under  the  earlier  statute  of  1893.  The 
defendant  has  the  boldness  to  urge  that  be- 
cause he  began  his  attempt  to  defraud  the 
union  in  1894,  before  the  actq^  1895  was 
passed,  after  having  been  permitted  on  his 
application  to  use  the  label  fo»a  time,  there- 
fore the  plaintiff's  union  has  no  rights  under 
the  statute.  We  do  not  think  the  suggestion 
needs  more  than  a  statement. 

The  plaintiff  has  lost  no  rights  through 
laches.  Nudd  v.  F&wera,  136  Mass.  273,  277, 
278;  Menendezv,  Holt,  128  U.  S.  514,  528,  524, 
32  L.  ed.  526,  628,  529. 

Finally,  as  the  plaintiff  makes  out  his  right, 
it  is  to  be  protected  against  one  form  of  swind- 
ling as  well  as  another, — against  the  use  of 
real  labels  in  a  fraudulent  way,  as  well  as 
against  the  use  of  counterfeits, — if,  indeed, 
the  real  labels,  as  used  by  the  defendant  after 
mutilation,  are  not  counterfeits,  within  the 
statute. 

Decree  for  plaintiff. 


Howard  S.  FREEMAN 

V. 

Town  of  BOURNE. 

( Mass, ) 

1.  The  Joint  committee  of  towns  which 


united  under  Stat.  IfiOSl.  chap.  844,  to  emplOF  a 
superlntendeDt  of  schools  and  obtain  a  contribu- 
tion therefor  from  the  commonwealth,  has  au- 
thority to  dismiss  the  superintendent  for  suffi. 
cient  cause,  and  its  authority  does  not  cease  with 
obtainlDg  the  contribution  and  employing  the 
superintendent. 

8.  A  contract  of  employment  of  a 
school  superintendent  is  deemed  to  be  for 
a  year  unless  there  is  sometttiug  to  show  that  it 
is  for  a  less  term. 

8.  There  is  an  implied  condition  which 
authorises  the  dtnminsal  of  a  school  super- 
intendent if  circumstances  arise  which  render 
him  no  longer  able  or  fit  to  perform  the  duties  of 
his  position. 

4.  The  indictment  of  a  school  superin- 
tendent for  adultery,  and  especially  a  ver- 
dict of  guilty,  will  Justify  his  dismissal,  although, 
the  verdict  is  afterwards  set  aside  and  the  prose- 
cution dismissed,  since  not  only  good  character^ 
but  good  reputation.  \a  essential  to  the  greatest 
usefulness  in  his  position. 

(February  86, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Bristol  County  in- 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover compensation  for  services  rendered  by 
plaintiff  as  superintendent  of  schools.  Af- 
firmed. 

The  towns  of  Bandwich,  Bourne,  and  Mash- 
pee  united  under  the  provisions  of  acts  of  1893» 
chapter  844,  for  the  purpose  of  employing  a 
superintendent  of  schools.  At  a  meeting  of 
the  school  committee,  held  on  August  12, 1893, 
Delbert  G.  Donnocker  was  chosen  to  serve  for 
an  unexpired  term.  Sflbsequently  he  was  in- 
dicted in  the  state  of  Maine  for  the  commission 
of  crime.  Thereupon  the  school  committee 
declared  the  office  vacant  and  elected  plaintiff 
as  superintendent.  This  action  was  brought 
to  recover  compensation  due  to  him  as  such.  ^ 

Further  facts  appear  in  the  opinion.    -.  •?<  =^ 

Messrs.  Charles  F.  Chamberlayne^and 
Hiram  P.  Harriman,  for  appellant:     ^  *« 

Where  a  statute  is  designed  to  ingraft  upon 
an  established  system  of  statutory  regulation  a 
minor  incident,  a  mere  detail,  no  ground  ex- 
ists for  extending,  by  implication,  the  powers- 
conferred  by  the  language.  The  necessity  for 
such  construction  no  longer  exists,  and  the  in- 
novation will  be  limited  in  the  operation  to  the 
meaning  of  its  language,  construed  in  the  light 
of  the  mischief  to  be  remedied.  -::«^ 

Sutherland,  Stat  Constr.  §407;8edgw.  Stat. 
Constr.  pp.  198,  202;  Brown  v.  Penderga^t,  7 
Allen,  427. 

The  history  of  this  and  prior  legislation 
shows  that  the  law  of  1888  relating  to  the  elec- 
tion of  school  superintendents  was  intended  to- 
remedy  a  slight  inadequacy  in  one  particular 
in  the  working  of  the  elaborate  and  long-estab- 
lished school  system  of  the  state, — which  it  in 
no  way  seeks  further  to  disturb. 

The  act  of  1888  simply  offers  financial  in- 
ducements to  small  towns  to  accept  previous 
provisions  of  law.  It  is  not  nece&sary,  there- 
fore, to  construe  it  beyond  its  language  in  or- 


NoTB.— As  to  tbe  removal  of  a  school  teacher,  see  i 
also  Marion  v.  Oakland  Bd.  of  Edu.  (CaL)  %  L.  R. 
A.  197;  OiUan  v.  Normal  Schools  Bd.  of  Regents! 
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(Wis.)  24  L.  R.  A.  886;  Thompson  v.  Oibbs  (Tenn.) 
84L.R.A.548. 
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der  to  leave  a  perfectly  available,  practical, 
and  complete  system  of  school  education. 

The  primary  liability  to  support  schools  is 
still  upon  the  towns. 

Stat.  1826,  chap.  143;  Rev.  Stat.  chap.  98, 
§  1;  Gen.  Slat.  chap.  88,  §  1;  Pub.  Stat.  chap. 
44,  §  21. 

And  this  duty  continues  to  be  intrusted,  un- 
der the  broadest  powers,  most  liberally  con- 
strued, to  the  school  committees  of  each  town 
who  "shall  have  the  general  charge  and  su- 
perintendence of  all  the  public  schools  in  the 
town." 

Pub.  Stat.  chap.  44.  §  2t. 

The  school  committee  can  engage  teachers 
and  fix  their  salaries,  even  in  excess  of  the  city 
or  town  appropriation. 

JBatehelder  v.  Salem,  4  Cush.  699;  Charles- 
town  V.  Gardner,  98  Mass.  587;  Pub.  Stat.  chap. 
44,  §28. 

They  may  dismiss  teachers  with  or  without 
cause. 

Knowles  v.  Boston,  12  Gray,  889;  Wood  v. 
Medfield,  123  Mass.  545;  Pub.  Stat.  chap.  44, 
§30. 

When  the  town  so  requires  them,  they  are 
to  choose  a  superintendent  of  schools,  fix  his 
compensation,  and  he  is  then  to  be  under  their 
"direction  and  control." 

Pub.  Stat.  chap.  44,  §  48. 

And  even  where  the  authority  to  employ  is 
revoked,  the  contract  is  still  good  against  the 
town  for  the  entire  i)eriod  of  employment. 

KimhaU  v.  Salem,  111  Mass.  87. 

The  act  bears,  not  only  from  its  history,  but 
upon  its  face,  proof  of  the  obvious  limitations 
imposed  upon  its  operation  by  the  narrowness 
of  its  scope.  The  joint  committee  meets  once 
a  year,  in  April,  a  date  apparently  selected  be- 
cause the  employment  of  the  superintendent  is 
"for  one  year"  (Stat.  1888.  chap.  431,  §  3).  un- 
der circumstances  where  the  number  of  schools, 
the  school  appropriations,  and  "the  average 
public  school  attendance"  in  each  town  is  of 
importance  (Stat.  1888,  chap.  431,  §§  1, 3);  the 
official  record  of  which  is  computed,  like  the 
records  of  taxation,  made  important  by  §  1  of 
the  same  act,  from  May  1  ofjeach  year. 

Pub.  Stat.  chap.  46.  §§  3,  6. 

So  far  as  appears,  there  is  no  reason  for  the 
Joint  committee  coming  together  again  for  a 
year. 

Messrs.  Alfred  S.  Hayes*  Arthur  E. 
Barr»  and  Benjamin  A*  Loekhart»  for 
appellee: 

The  joint  committee  had  the  power  to  dis- 
charge Donnocker. 

The  power  to  appoint  necessarily  includes 
the  power  to  remove. 

Story,  Const.  §§  1537  et  seg,;  Pom.  Const. 
§§  647  et  seg.;  Miller.  Const,  pp.  161  et  seg.; 
Black,  Constitutional  Law,  p.  105;  Ex  parte 
Eennen,  88  U.  S.  13  Pet.  230,  10  L.  ed.  138; 
Com,,  Lehman,  v.  Sutherland,  3  Serg.  &  R. 
145;  Blake  v.  United  States.  103  U.  8.  227,  231. 
26  L.  ed.  462,  464;  Oildersleeve  v.  New  York  Bd. 
cfEdu.  17Abb.  Pr.  201. 

If  he  was  not  actually  a  teacher,  he  was  in 
control  of  the  teachers,  io  a  more  responsible 
position  than  that  of  the  teacher,  and  one  more 
potent  for  evil.  The  committee  not  only  had 
the  right  to  discharge  him,  they  were  com- 
pelled to  by  all  the  prindples  of  law  and 
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equity.  His  infiuence  must  of  necessity  be  det- 
rimental to  the  schools.  It  would  be  a  per- 
version of  all  principle  to  say  that  the  commit- 
tee, because  it  had  once  elected  him,  must 
retain  him  notwithstanding  his  unfitness  and. 
his  manifestly  injurious  influence.  Public 
policy  required  his  dismissal. 

See  People,  Murphy,  v.  New  York  Bd.  ofEdu. 
8  Hun,  181. 

The  several  towns  were  bound  by  the  vote 
of  a  majority  of  the  joint  committee,  such  aa 
appears  in  this  case,  and  the  school  committee 
of  the  defendant  town,  and  the  town  itself^ 
had  no  power  to  revoke  the  authority  given  by 
the  statute  to  a  majority  of  the  joint  commit- 
tee to  act  as  agent  for  the  town. 

Ang.  &  A.  Priv.  Corp.  §  500;  Kingsbury  v. 
Centre  School  Dist.  12  Met.  99. 

Alien*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  right  to  recover  is  denied  by 
the  defendant  on  the  following  grounds:  (1) 
That,  if  the  power  to  dismiss  a  superintendent 
of  schools  existed,  it  was  not  in  the  joiDt  com- 
mittee, but  in  the  municipality;  that  the  joint 
committee,  after  the  annual  convention,  had 
no  authority  except  Xo  do  the  things  which 
were  necessary  in  order  to  secure  the  contribu- 
tion of  money  from  the  commonwealth,  and 
that,  after  that,  the  relations  of  the  superin- 
tendent were  directly  with  the  town.  (2)  That 
there  is,  indeed,  no  power  anywhere  to  dismiss 
a  superintendent.  (3)  Thai  the  superintendent 
could  only  be  dismissed  for  cause,  and  that  no 
sufficient  or  legal  cause  of  dismissal  is  dis- 
closed. 

We  will  consider  these  objections  in  their 
order. 

By  virtue  of  Stat.  1892.  chap.  344,  the  towns 
of  Sandwich,  Bourne,  and  Mashpee  united  for 
the  purpose  of  the  employment  of  a  superin- 
tendent of  schools,  in  accordance  with  the 
provisions  of  Stat.  1888,  chap.  431,  which  au- 
thorized certain  small  towns  to  unite  for  this 
purpose,  and  to  obtain  a  contribution  from  the 
commonwealth.  Before  these  statutes  were 
passed,  two  or  more  towns  were  authorized  to 
form  a  district  for  this  purpose,  but  without 
any  provision  for  obtaining  money  ifrom  the 
commonwealth.  Pub.  Stat.  chap.  44,  §§  44, 
45.  It  is  expressly  provided  by  Stat.  1888, 
chap.  431,  §  2,  that,  "when  such  a  union  has 
been  effected,  the  school  committees  of  the 
towns  comprising  the  union  shall  form  a  joint 
committee,  and  for  the  purposes  of  this  act 
said  joint  committee  shall  be  held  to  be  the 
agents  of  each  town  comprising  the  union." 
lliey  are  to  meet  annually  in  joint  convention, 
in  the  month  of  April,  and  choose  a  superin- 
tendent of  schools,  determine  the  relative 
amount  of  service  to  be  performed  by  him  in 
each  town,  fix  his  salary,  and  apportion  the 
amount  thereof  to  be  paid  by  the  several 
towns.  The  scheme  necessarily  implies  that  a 
superintendent  can  be  employed  or  discharged 
only  by  the  joint  committee.  The  union  is 
formed  for  the  purpose  of  securing  better  serv- 
ice than  the  towns  acting  separately  could 
obtain.  For  the  purposes  of  the  statute,  the 
joint  committee  became  the  agents  of  each 
town,  and  their  acts  within  the  scope  of  their 
authority  are  binding  upon  each  town.    Sepa- 
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rate  action  by  the  school  committee  of  a  single 
town  would  defeat  the  purposes  of  the  union. 
It  follows  from  this  that  the  authority  of  the 
joint  committee  does  not  cease  with  obtaining 
the  contribution  from  the  commonwealth. 
That  contribution  contemplates  the  maintain- 
ing of  a  superintendent  of  schools  for  an  entire 
year.  Suppose  the  superintendent  chosen  in 
April  dies  shortly  afterwards,  or  resigns,  or 
goes  away,  or  becomes  insane,  or  otherwise 
totally  incapacitated,  so  that  there  is  no  per- 
formance or  attempt  at  performance  of  the 
duties  of  the  position;  someone  must  be  ap- 
pointed in  his  place,  or  else  the  money  of  the 
commonwealth  will  have  been  obtained  on  a 
•consideration  which  has  failed.  In  such  case 
it  is  quite  clear  that  the  joint  committee  must 
act  to  fill  the  vacancy.  Donnocker  himself 
was  chosen  in  this  manner  to  fill  a  vacancy. 
The  school  committees  of  the  towns  cannot 
act  separately.  Whatever  action  is  taken  in 
respect  to  the  employment  of  a  superintendent 
must  be  by  the  joint  committee,  and,  if  there 
is  any  power  of  dismissal,  it  rests  with  the 
same  body.  Ex  parte  Hennen,  88  U.  8.  18 
Pet.  280,  10  L.  ed.  188. 

We  come,  then,  to  the  questions  whether 
there  is  any  power  to  dismiss  a  superintendent 
of  schools  so  chosen,  and  whether  a  sufficient 
and  legal  cause  of  dismissal  in  this  case  is  dis- 
closed. We  may  assume,  at  the  outset,  that 
■the  choice  was  for  one  year.  Chase  v.  LofjoeU^ 
7  Gray,  88;  KimbaU  v.  8al&m,  111  Mass.  87. 
Nevertheless,  the  tenure  of  an  officer  so  chosen 
-or  employed  is  not  like  that  of  an  officer  whose 
term  of  office  is  fixed  by  law.  His  tenure 
depends  upon  the  terms  of  his  employment, 
Bnd,  by  construction,  the  contract  of  his  em- 
ployment is  deemed  to  be  for  a  year,  unless 
there  is  something  to  show  that  it  is  for  a  less 
term.  But,  in  the  selection  and  employment 
of  an  officer  of  this  character,  there  is  an  im- 
plied condition  which  authorizes  his  dismissal, 
if  circumstances  arise  which  render  him  no 
longer  able  or  fit  to  perform  the  duties  of  his 
position.  The  case  of  total  incapacity  has 
already  been  referred  to.  But  there  may  be 
reasons,  not  amounting  to  total  incapacity, 
which  nevertheless  furnish  a  practical  disquali- 
fication, such,  for  example,  as  gross  and  habit- 
ual neglect  of  duty  or  habitual  intoxication. 
The  power  to  dismiss  officers  who  are  em- 
ployed for  fixed  terms,  in  case  of  misbehavior 
or  other  supervening  unfitness,  was  recognized 
in  Chase  v.  LcrvoeU,  7  Gray,  88,  and  it  has  al- 
ways been  held  to  exist  in  the  case  of  clersy- 
men  settled  for  life.  Avery  v.  Tyringham,  8 
Mass.  160-177.  8  Am.  Dec.  106;  Thompson  v. 
CathoUe  Cong.  8oe.  6  Pick.  469;  Peckham  v. 
^^(/rth  Parish  in  ffaverhiU,  16  Pick.  274-288; 
Sheldon  v.  Congregational  Parish  in  Easton,  24 
Pick.  281,  286,  288. 

In  the  present  case  the  superintendent,  who 
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had  been  chosen  by  the  joint  committee,  was 
afterwards  indicted  in  Maine  for  adultery. 
The  indictment  was  returned  at  a  term  begin- 
ning on  the  Ist  Tuesday  of  September,  1898, 
which  was  on  September  5,  and  on  October  8 
of  the  same  year  a  verdict  of  guilty  wAs  re- 
turned upon  his  trial.  This  verdict  was  after- 
wards set  aside,  for  some  reason  not  shown  in 
the  agreed,  statement  of  facts,  and  at  two  sub- 
sequent trials  the  jury  disagreed.  A  noL 
pros,  was  afterwards  entered.  The  votes  of 
the  joint  committee  declaring  the  office  of 
superintendent  vacant,  and  choosing  his  suc- 
cessor, were  on  October  2  and  9,  1898.  A 
subsequent  vote  of  ratification  of  the  above 
vote  was  passed  October  28  of  the  same  year. 
The  existence  of  this  charge  against  the  super- 
intendent was  known  to  the  joint  committee, 
and  it  is  agreed  that  "there  was  no  other  rea- 
son for  discharging  him  from  the  position  as 
superintendent  of  schools  than  the  fact  of  the 
existence  of  the  charges  contained  in  said  in- 
dictment and  the  trials  thereupon."  A  com- 
parison of  the  above  dates  shows  that  the  first 
vote  of  the  joint  committee  was  on  October  2, 
and  that  the  verdict  in  the  first  trial  was  on 
October  8.  There  can.  however,  be  no  doubt 
that  the  existence  of  the  indictment  alone 
would,  at  least,  put  him  under  just  suspicion 
of  having  committed  the  offense  therein 
charged.  The  joint  committee  did  not  act 
upon  mere  rumors  more  or  less  current  in  the 
community.  Schools  will  suffer  if  those  who 
conduct  them  are  open  to  general  and  well- 
grounded  suspicion  of  this  kind.  It  needs  no 
extended  argument  to  show  that  not  merely 
good  character,  but  good  reputation,  is  essen- 
tial to  the  greatest  usefulness  in  such  a  posi- 
tion as  that  of  superintendent  of  schools.  In 
Cliaddock  v.  Briggs,  18  Mass.  248-254,  7  Am. 
Dec.  187,  it  is  said  in  respect  to  a  clergyman: 
"Even  a  reputation  for  immorality,  although 
not  supported  by  full  proof,  might,  in  some 
cases,  be  a  sufficient  ground  for  removal." 
Where  a  superintendent  of  schools  is  under 
indictment  for  adultery,  it  is  competent  for 
the  joint  committee  to  declare  that  he  has  be- 
come unsuitable  and  unfit  to  continue  in  that 
position,  without  assuming  for  themselves  to 
determine  the  question  of  his  guilt  or  inno- 
cence. They  are  not  bound  to  form  a  judg- 
ment upon  that  matter.  That  question  is  in 
the  hands  of  the  courts,  and  the  determina- 
tion of  it  by  a  final  conviction  or  acquittal  may 
be  long  postponed,  and,  indeed,  as  in  the 
present  case,  may  never  be  reached.  The 
pendency  of  the  indictment,  and  especially  the 
verdict  of  guilty,  before  their  final  votes,  were 
sufficient  to  warrant  them  in  declaring  his 
office  vacant,  and  in  choosing  his  successor. 
No  question  is  raised  as  to  the  regularity  of 
their  proceedings  in  matter  of  form. 
Judgmentfor  plainUff  affirmed. 
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*1.  The  lefl^slatiii*e  may  authorise  tajE»- 
tion  for  a  public  purpose,  but  a  tax  imposed  for 
an  object  in  its  nature  essentially  or  strictly  pri- 
vate is  Invalid. 

8*  It  is  fdr  the  legUilatare  in  the  first  in- 
stance to  decide  what  is  and  what  is  not  a 
public  purpose,  but  its  determination  of  the 
question  is  not  conclusive  upon  the  courts. 

3*  A  tax  lawiwill  not  be  declared  in- 
valid on  the  ground  that  the  tax  is  not  for 
the  benefit  of  the  public,  unless  it  was  imposed 
for  the  f urtheranoe  of  an  object  or  enterprise  in 
which  the  public  has  palpably  no  interest. 

4*  Chapter  84, 1«aws  1897,  authorising 
counties  to  participate  in  interstate 
ezpositionSf  to  issue  bonds  for  such  purpose, 
and  to  provide  for  the  levy  of  tax  for  their  pay- 
ment, does  not  contravene  the  Constitution,  on 
the  ground  that  the  object  of  the  statute  is  to 
advance  individual  interest  merely,  and  not  to 
promote  the  public  welfare. 

IS.  An  appropriation  of  the  money  aris- 
ing from  the  sale  of  the  bonds  issued  un- 
der  said  act,  for  the  erection  of  suitable  build- 
Inga,  and  maintaining  the  same,  and  a  county  ex- 
hibit at  the  Trans-Mississippi  &  International  Ex- 
position to  be  held  in  the  city  of  Omaha  in  1888, 
is  for  a  public  purpose  or  use,  and  not  in  viola- 
tion of  the  Constitution. 

6.  It  is  a  well-settled  rule  of  construc- 
tion that  special  provisions  in  a  law  relating  to 
a  particular  subject-matter  will  prevail  over 
general  provisions  in  other  statutes,  so  far  as 
there  is  a  conflict. 

7*  An  affirmative  vote  of  two  thirds  of 

-  all  of  those  cast  on  the  proposition  is  suffi- 
cient to  carry  bonds  issued  under  chap.  24,  Laws 
1897,  for  the  purpose  of  making  a  county  exhibit 
at  an  interstate  exposition. 

^February  2, 1898.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants  to  register  certain 
bonds  which  had  been  issued  by  the  relator. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  H.  Baldri^e,  H.  L. 
Day,  and  Montg^omery  &  Hiul,  for  rela- 
tor: 

The  taxing  power  vested  in  the  legislature  is 
without  limit,  except  such  as  may  be  prescribed 
by  the  Constitution  itself. 
»    Staie,  Atchison  d  N.,R,  Go,,  v.  Lancaster 
County  Comrs,  4  Neb.  540. 

What  is  a  public  purpose  is  not  always  easy 
of  determination,  but  when  determined  it  con - 
stitues  the. boundary  of  the  power  of  taxation, 
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for  there  is  no  power  to  levy  a  tax  for  a  pur- 
pose essentis^lly  private. 

1  Dill.  Mun.  Corp.  8d  ed.  §  508;  Cooley, 
Taxn.  p.  67. 

Unless  it  is  plain  that  the  community  taxed 
has  palpably  no  interest  in  the  matter, — ^that  a 
burden  is  imposed  for  the  benefit  of  others, 
and  that  it  would  be  so  pronounced  at  first 
blush, — then  the  tax  i8>a  vuid  one  and  will  be 
upheld. 

Sharpless  v.  Philadelphia,  21  Pa.  147.  59 
Am.  Dec.  759;  Gheaney  v.  Hoot^er,  9  B.  Mon. 
345;  Cooley,  Taxn.  p.  70;  Brodheid  v.  Milwau- 
kee, 19  Wis.  626,  83  Am.  Dec.  711. 

The  right  to  tax  depends  on  the  ultimate 
use,  purpose,  and  object  for  which  the  fund  la 
raised,  and  not  on  the  nature  or  character  of 
the  person  or  corporation  whose  intermediate 
agency  is  to  be  used  in  applying  it. 

Sharpleas  v.  Philadelphia,  21  Pa.  147,  59 
Am.  Dec.  759. 

The  fund  raised  is  to  be  expended  by  the 
regular  ofBcers  of  Douglas  county,  and  it  is 
immaterial  that  as  an  incident  of  such  expen- 
diture such  private  corporation  or  some  pri- 
vate individual  will  be  benefited. 

HaUenheck  v.  Hahn,  2  Neb.  410. 

Whether  the  county  will  benefit  by  such  ex- 
penditure is  not  a  question  to  be  raised  here, 
because  not  germane  to  the  issue. 

Cooley,  Const  Lim.  5th  ed.  286. 

Even  though  the  county  shall  not  be  bene- 
fited, but  shall  suffer  a  detriment,  it  does  not 
follow  that  the  tax  will  be  invalid. 

HaXUnbeck  v.  HaJin,  2  Neb.  410;  16  Am.  & 
£ng.  Enc.  Law,  p.  1242,  and  cases  cited. 

The  legislature  may  authorize  a  town  or 
other  municipality  to  levy  taxes  therein  for 
public  purposea  not  strictly  of  a  municipal 
character,  but  from  which  the  public  have  re- 
ceived or  will  receive  some  direct  advantage; 
or  where  the  tax  is  to  be  expended  in  defray- 
ing the  expenses  of  the  government  or  in  pro- 
moting the  peace,  good  order,  and  welfare  of 
society. 

State,  McGurdy,  v.  Tappan,  29  Wis.  687,  9 
Am.  Kep.  622;  Retell  v.  Annapolis,  81  Md.  1; 
Lund  V.  Chippewa  County,  93  Wis.  640,  84  L. 
R  A.  131;  Marks  v.  Purdue  University,  37 
Ind.  155,  66  Ind.  288;  Merrick  v.  Amherst,  12 
Allen,  500;  Livingston  County  v.  Darlington, 
101  U.  8.  407,  25  L.  ed.  1015;  Gordon  v. 
Cornes,  47  N.  Y.  608;  Hanscom  v.  Lowell,  165 
Mass.  419;  Wilkinson  v.  Cheatham,  43  Ga. 
268;  HUlv,  East  Hampton,  140  Mass.  381;  Hub- 
hard  V.  Taunton,  140  Maf«.  467;  Re  House 
Roll  No.  $84,  31  Neb.  605;  State  v.  Nelson 
County,  1  N.  D.  88;  State,  Griffith,  v.  Osaw- 
kee,  14  Kan.  322,  19  Am.  Rep.  99;  Lowell  v. 
Boston,  111  Mass.  454,  16  Am.  Rep.  39. 

The  legislative  body  of  the  state  is  the  one 
to  determine  whether  or  not  the  enterprise  is  a 
public  one,  and  it  has  determined  it  affirma- 
tively by  the  enactment  of  the  act  allowing 
the  issuance  of  the  bonds. 

Wheeler  v.  Plattsmoutli,  7  Neb.  277;  Turner 


Note.— For  oounty  expenditure  for  exhibit  at  i 
fair  or  exposition,  see  also  Dagrsrett  v.  Coliran  (Gal.) 
.14  L.  B.  A.  474;  Norman  v.  Kentuoky  Bd.  of  Mana-  I 
M  L.  R.  A.  i 


gen  of  World^s  Columbian  Exposition  rKy.)  18  L. 
B.  A.  656;  Shelby  County  v.  Tennessee  Centennial 
Exposition  Co.  (Tenn.)  38  L.  R.  A.  717. 
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V.  AU?iau8, 6  Neb.  64;  Alfalfa  Irrig,  Dist,  Di- 
reetora  v.  Collins,  40  Neb.  420;  Citizen^  8av.  d 
L.  A890,  V.  Topeka,  87  D.  8.  20  Wall.  664,  22 
L.  ed.  461;  Cooley,  Ck)n8t.  Lim.  5tli  ed.  165; 
PeopU,  Detroit  A  H,  B.  Co,,y.  8alem  Twp,  Bd. 
20  Mich.  462,  4  Am.  Rep.  400;  Stockton  d  F. 
R  Co,  V.  Stockton,  41  Cal.  168;  SchenUy  v. 
Allegheny,  25  Pa,  130;  Weismer  v.  Douglas,  64 
N.  Y.  99,  21  Am.  Rep.  586;  LoweU  v.  Boston, 
111  Mass.  454.  15  Am.  Rep.  89. 

Ad  appropriation  of  state  or  county  money 
for  participation  in  such  an  enterprise  as  the 
Trans- Mississippi  &  International  Exposition 
is  a  perfectly  legal  and  constitutional  appropria- 
tion. 

Daggett  v.  Colgan,  92  Cal.  58,  14  L.  R  A. 
474;  Norman  v.  Kentucky  Bd.  of  Managers  of 
Ifarldi  Columbian  Exposition,  98  Ey.  587. 18 
L.  R  A.  556;  Shelby  County  v.  Tennessee  Cen- 
tennial Exposition  Co.  96  Tenn.  658,  88  L.  R 
A.  717. 

A  special  provision  relating  to  a  particular 
subject  must  govern  in  respect  to  that  subject 
against  the  general  provisions  in  other  parts 
of  Uiat  law  or  in  other  statutes. 

McCann  v.  Lennan,  2  Neb.  289;  Albert- 
son  V.  State,  9  Neb.  487;  Richardson  County 
T.  Miles,  14  Neb.  811;  Biehards  v.  Clay 
County  Comrs,  40  Neb.  51;  Merrick  v.  Ken- 
nedy, 46  Neb.  264;  Van  Bom  v.  State, 
Abbott,  46  Neb.  79;  State,  Hamilton  County 
Comrs,,  v.  Whittemore,  12  Neb.  252;  State, 
Hamilton  County  Comrs,,  v.  Beam,  16  Neb. 
681;  StrickUtt  v.  StaU,  31  Neb.  674;  Peo- 
ple, Drake,  v.  Mahaney,  13  Mich.  481;  Smails 
V.  Wliite,  4  Neb.  ^^S.Mate,  Farmers'  Mut.  Ins. 
Co.,v.  Moore,  48  Neb.  870;  State  v.  Arnold,  81 
Neb.  75;  Biggs  v.  Miller,  34  Neb.  666;  Burton 
Y.  State,  107  Ala.  109;  Little  Bock  v.  Quindley, 
61  Ark.  622;  State  v.  Qerhardt,  145  Ind.  489, 
88  L.  R.  A.  818;  Warren  v.  CroOty,  24  Or. 
658;  Northern  Counties  Investment  Trust  v. 
Sears,  80  Or.  888,  86  L.  R.  A.  188;  Snyd^  v. 
Oompton,  87  Tex.  874;  Baum  v.  Raphael,  67 
Cal.  861. 

Messrs.  C.  J.  Smythe»  Attorney  General, 
and  Ed*  P.  Smith  for  respondent. 

Norval»  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  original  application  to  this  court 
for  a  peremptory  writ  of  mandamus,  on  the 
relation  of  Douglas  county,  to  compel  the  re- 
spondent, as  auditor  of  public  accounts,  to 
register  in  bin  office  100  certain  coupon  bonds 
of  said  county,  aggregating  $100,000,  voted 
for  the  purpose  of  raising  money  to  enable  it 
to  participate  in  the  Trans-Mississippi  &  In- 
ternational Exposition,  to  be  held  in  the  city 
of  Omaha  during  the  year  1898.  In  1897  the 
legislature  of  this  state  passed  an  act  entitled 
*'An  Act  to  Authorize  Counties  to  Participate 
in  Interstate  Expositions,  to  Issue  Bonds  for 
Such  Purpose,  and  to  Provide  for  a  Tax  for 
the  Payment  of  Such  Bonds."  Sess.  Laws 
1897,  chap.  24,  p.  192.  The  first  three  sections 
of  said  law  are  here  reproduced: 

**Sec.  1.  Whenever  one  thousand  (1,000) 
voters  of  any  county  in  the  state  of  Nebraska 
having  over  100,000  population  shall  petition 
the  board  of  county  commissioners  or  the  board 
of  supervisors  to  that  end,  any  such  county 
shall  be  and  hereby  is  authorized  to  issue  the 
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bonds  of  such  county,  to  become  due  twentgr 
(20)  years  from  the  date  thereof,  and  to  bear 
interest  at  the  rate  not  to  exceed  five  (5)  per 
cent  per  annum,  to  provide  for  the  expenses- 
of  promoting  the  interests  of  such  county  by 
participating  in  any  interstate  exposition  held 
in  the  state  of  Nebraska  and  making  at  such 
exposition  a  county  exhibit,  improving  or  beau- 
tifying the  grounds,  and  erecting  or  aidine  in 
the  erection  of  a  suitable  building  or  buildings 
therefor,  and  maintaining  the  same  during 
such  exposition,  to  an  amount  to  be  determined 
by  the  board  of  county  commissioners  or  board 
01  supervisors,  not  exceeding  one  hundred 
thousand  dollars  ($100,000):  provided,  the 
board  of  county  commissioners  or  board  of 
supervisors  shall  first  submit  the  question  of 
the  issuing  of  such  bonds  to  a  vote  of  the  legal 
voters  of  such  county  at  a  general  or  special 
election,  such  question  to  be  submitted  entire- 
after  notice  to  such  voters  published  in  any 
newspaper  of  general  circulation  in  such 
county  for  four  (4)  weeks  next  prior  to  such 
election;  and  provided,  that  such  interstate 
exposition  shall  first  have  been  recognized  hj 
the  Congress  of  the  United  States  by  an  ap> 

nriation  of  a  sum  not  less  than  one  hun- 
thousand  dollars  ($100,000). 

"Sec.  2.  The  proposition  when  submitted 
shall  contain  a  statement  of  the  amount  neces- 
sary to  be  raised  each  year  for  the  payment  of 
the  interest  of  said  bonds,  and  for  the  payment 
of  the  principal  thereof  at  maturity. 

"Sec.  8.  If  two  thirds  (f)  of  the  votes  cast 
on  such  proposition  at  any  such  election  be  in 
favor  thereof,  the  said  bonds  shall  be  author- 
ized and  the  proper  officers  of  the  county  shal> 
thereupon  issue  said  bonds  and  the  same  shall 
be  and  continue  a  subsisting  debt  against  such 
county  until  they  are  paid.'' 

Section  4  of  said  act  provides  for  the  levy- 
ing  of  a  sufficient  tax  by  the  proper  cotmty 
officers  upon  all  of  the  taxable  property  of  the 
county  to  pay  the  principal  and  interest  upoa 
said  tlonds  as  the  same  become  due  and  pay- 
able. 

The  relator  shows  that  the  proposition  to  is- 
sue the  bonds  in  question  was  submitted  to  the 
electors  of  the  county,  and  the  same  was 
adopted  by  them  in  strict  conformity  to  the 
provisions  of  the  said  legislative  enactment. 
The  respondent  has  declined  to  register  the 
bonds  for  the  reason  their  legality  is  questioned; 
but  he  has  not,  by  answer  or  otherwise,  ad- 
vised the  court  of  the  particular  grounds  upon 
which  their  validity  is  assailed,  nor  has  he  sub- 
mitted any  authorities  in  opposition  to  the  is- 
suance of  the  writ.  Counsel  for  relator,  in 
the  briefs  and  at  the  bar,  have  argued  twa 
propositions,  to  which  attention  will  be  given, 
namely:  First.  Whether  the  bonds  were  voted 
for  a  lawful  object  or  purpose.  Second.  Did 
the  proposition  to  issue  them  receive  the  re- 
quisite affirmative  vdte  of  the  electors  of  the 
county? 

The  following  principles  are  too  well  estab- 
lished b^  the  authorities  to  require  discusdoa 
at  this  time:  First.  The  legislature  mav  au- 
thorize taxation  for  a  public  purpose,  but  a 
tax  imposed  for  an  object  in  its  nature  essen- 
tially private  is  void.  1  Dill.  Mun.  Corp. 
§  508;  Cooley,  Taxn.  2d  ed.  pp.  55,  108;  i» 
Am.  &  £ng.  Enc.  Law,  p.  87,  and  the  namer- 
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otts  cases  cited  in  note  2  on  said  page.  Second. 
It  is  for  the  legislature,  in  the  first  instance, 
to  decide  whether  the  object  for  which  a  tax 
is  to  be  used  or  raised  is  a  public  purpose,  but 
its  determination  of  the  question  is  not  con- 
clusive. Ibid,  Third.  To  justify  a  court  in 
declaring  a  tax  invalid  on  the  ground  that  it 
was  not  imposed  for  the  benefit  of  the  public, 
the  absence  of  a  public  interest  in  the  purpose 
for  which  the  money  is  raised  by  taxation 
must  be  so  clear  and  palpable  as  to  be  Imme- 
diately  perceptible  to  every  mind.  ISimer  v. 
AUJmus.  6  Neb.  54;  Alfalfa  Irrig.  Dut.  Direct- 
ors V.  ColUiu,  46  Neb.  411;  Brodhead  v.  Mil- 
waukee, 19  Wis.  658;  Sharplesev,  Philadelphia, 
21  Pa.  150,  59  Am.  Dec.  759;  People,  Board  of 
Water  Oomrs.,  v.  East  Saginaw,  88  Mich.  164; 
Walker  v.  Cincinnati,  21  Ohio  St.  14,  8  Am. 
Rep.  24:  Stockton  d  F.  5.  Co.  v.Stockton,  41  Cal. 
14!7;Wei8m&r  v.  Douglas,  64  N.  Y.  91,  21  Am. 
Rep.  586;  Citizens*  Sav.  A  Z.  Asso.  v.  Topeka, 
87  U.  S.  20  Wall.  664.  22  L.  ed.  461.  In  the 
last  case  it  was  said:  *'Itis  undoubtedly  the 
duty  of  the  legislature  which  imposes  or  au- 
thorizes municipalities  to  impose  a  tax  to  see 
that  it  is  not  to  be  used  for  purposes  of  private 
interest,  instead  of  public  use;  and  the  courts 
can  only  be  justified  in  interposing  when  a 
violation  of  this  principle  is  clear  and  the  rea- 
son for  interference  cogent.  And  in  deciding 
whether,  in  a  given  case,  the  object  for  which 
the  taxes  are  assessed  falls  upon  the  one  side 
or  the  other  of  this  line,  they  must  be  governed 
mainly  by  the  course  and  usage  of  the  govern- 
ment, the  objects  for  which  taxes  have  been 
customarily  and  by  long  course  of  legislation 
levied,  what  objects  or  purposes  have  been 
considered  necessary  to  the  support  and  for 
the  proper  use  of  the  government,  whether 
state  or  municipal.  Whatever  lawfully  per- 
tains to  this  ana  is  sanctioned  by  time  and  the 
acquiescence  of  the  people  may  well  be  held 
to  Delong  to  the  public  use.  and  proper  for 
the  maintenance  of  good  government,  though 
this  may  not  be  the  only  criterion  of  rightful 
taxation."  The  language  of  Folger,  J.,  in  his 
opinion  in  Weismer  v.  Douglas,  64  N.  Y.  99, 21 
Am.  Rep.  686,  deserves  to  be  reproduced  here: 
"It  is  a  general  rule  that  the  lesritimate  object 
of  raising  money  by  taxation  is  lor  public  pur- 
poses and  the  proper  needs  of  covernraent, 
general  and  local,  state  and  municipal.  When 
we  come  to  ask,  in  any  case,  what  is  a  public 
purpose,  the  answer  is  not  always  ready,  not 
easily  to  be  found.  It  is  to  be  conceded  that 
no  pinched  or  meager  sense  may  be  put  upon 
the  words,  and  that  if  the  purpose  designated 
by  the  legislature  lies  so  near  the  border  line 
that  it  may  be  doubtful  on  which  side  of  it  it 
is  domiciled,  the  courts  may  not  set  their  judg- 
ment against  that  of  the  lawmakers.''  In  Al- 
falfa Irrig,  Dist.  Directors  v.  Collins,  46  Neb. 
420,  occurs  this  language:  '* While  all  agree 
that  the  legislature  cannot,  without  the  con- 
sent of  the  owner,  appropriate  private  property 
to  purposes  which  in  no  way  subserve  public 
interests,  the  rule  is  quite  as  firmly  settl^  that 
the  courtfl  will  not  interfere  by  declaring  acts 
invalid  simply  because  they  may  differ  with 
the  lawmaking  power  respecting  the  wisdom 
or  necessity  thereof.  For  if,  by  any  reason- 
able construction,  a  designated  use  may  be 
held  to  be  public  in  a  constitutional  sense,  the 
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will  of  the  legislature  should  prevail  over  any 
mere  doubt  of  the  court." 

In  the  light  of  the  principles  already  stated, 
is  the  legislation  under  which  the  bonds  in 
question  were  voted  illegal,  on  the  ground  that 
it  authorized  the  imposing  of  burdens  upon 
the  public,  by  way  of  taxation,  in  aid  of  a 
private  enterprise,  and  not  in  furtherance  of  an 
object  which  is  public  in  its  character?  The 
answer  must  be  in  the  negative.  The  statute 
under  review  does  not  attempt  or  purport  to 
authorize  the  issuance  or  donation  of  the  bonds 
to  private  individuals,  or  the  corporation  un- 
der whose  auspices  the  exposition  is  to  be  held ; 
nor  does  the  act  contemplate  that  the  money 
derived  from  the  sale  of  the  bonds  shall  be  de- 
voted to  promote  the  interest  of  a  few;  but  the 
intention  of  the  law  was  to  enable  any  county 
availing  itself  of  its  provisions  to  raise  the 
means  with  which  to  meet  the  expenses  of 
erecting  a  suitable  buildine  or  buildings,  and 
maintaining  the  same,  ana  an  exhibit  of  the 
resources  of  the  county  at  the  Trans-Mississippi 
&  International  Exposition,  to  be  held  in  the 
city  of  Omaha  in  1898.  The  proceeds  of  the' 
bonds  are  to  be  disbursed  for  the  purpose  men- 
tioned in  the  law  by  Douglas  county,  through 
its  officers  and  agents.  We  cannot  determine 
judiciallv  that  such  an  object  is  purely  pri- 
vate, and  not  public  in  its  character,  especially 
in  view  of  the  legislation  and  adiudication  in 
this  state  now  to  l^  mentioned.  The  legislature 
in  1891  appropriated  $50,000  **to  provide  for 
a  presentation  of  the  products,  resources,  and 
possibilities  of  the  state  of  Nebraska  at  the 
World's  Columbian  Exposition."  Laws  1891, 
chap.  57.  An  additional  appropriation  of  |85,- 
000  wa^  subsequently  made  for  the  same  pur- 
pose. Laws  1898,  chap.  41.  Both  of  those 
amounts  were  paid  by  the  state  treasurer^ 
and  the  money  was  expended  without  anyone 
challenging  the  legality  of  the  appropriations 
on  the  ground  that  they  were  not  made  for  the 
public  good.  Our  legislature  appropriated 
$100,000  at  the  last  session  for  the  purpose  of 
defraying  the  expenses  of  the  state  in  making 
a  proper  exhibit  of  its  resources  and  products 
at  the  said  Trans-Mississippi  &  International 
Exposition.  Laws  1897,  chap.  88,  p.  869. 
Section  8,  art.  1,  chap.  2,  Comp.  Stat,  provides 
that  $2,000  shall  be  paid  annually  out  of  the 
state  treasury  to  the  state  board  of  agriculture 
to  be  used  in  payment  of  premiums  awarded 
by  said  board  at  the  state  fair.  And  g  10 
of  the  same  article  and  chapter  authorizes  the 
payment  to  the  state  horticultural  society  of 
$1,000  annually  for  the  use  and  benefit  of  said 
society.  The  legislature  has  each  session  made 
the  appropriations  required  by  said  sections 
for  the  purposes  therein  indicated,  and  the 
same  have  been  paid  without  a  suggestion 
from  any  source  that  the  money  was  not  de- 
voted to  a  public  use.  Section  16  of  the  same 
article  and  chapter  authorizes  a  county,  under 
certain  restrictions,  to  appropriate  and  pav  to 
the  county  agricultural  society  not  exceeding 
$100  for  every  1.000  inhabitants  in  the  county, 
"to  be  expended  by  such  society  in  fitting  up 
such  fair  grounds,  but  for  no  other  purpose." 
This  section  has  never  been  assailed  as  being 
invalid,  although  it  has  remained  upon  the 
statute  books  for  nearly  twenty  years.  Sec- 
tion 12  of  article  1  of  said  chapter  2  authorizes 
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the  payment  by  county  boards,  to  agricultural 
societies  complying  with  the  provisions  thereof, 
of  a  sum  equal  to  8  cents  for  each  inhab- 
itant in  the  county  from  the  county  general 
fund.  In  8tate,  Cu$ter  County  Affri,  Soe,  d 
Live  Stock  Exchange,  ▼.  Bobin^an,  35  Neb.  401, 
it  was  ruled  that  this  section  authorized  the  ap- 
propriation of  money  for  a  public  purpose,  and 
the  expenditure  was  permissible  under  the 
Constitution .  That  case  is  not  distinguishable 
In  principle  from  the  one  at  bar. 

The  adjudication  of  other  courts  fully  sus- 
tains the  same  doctrine.  The  city  of  Philadel- 
phia appropriated  $50,000  to  meet  the  official 
contingent  expenses  incidental  to  the  Centen- 
nial Exposition.  It  was  held  that  this  appro- 
priation was  val  id .  Tatham  ▼.  Philadelphia,  1 1 
Fhila.  276.  An  appropriation  by  a  town,  made 
in  pursuance  of  a  statute  to  celebrate  the  centen- 
nial anniyers!|ry  of  its  incorporation,  has  been 
upheld.  BiU  v.  Easthampton,  140  Mass.  881. 
Likewise  an  appropriation  of  money  by  a  city 
for  the  celebration  of  holidays  is  held  to  be 
for  a  public  purpose.  Hubbard  v.  Taunton, 
140  Mass.  467.  The  legislature  of  California 
made  an  appropriation  of  $800,000  for  the  pur- 
pose of  making  a  state  exhibit  at  the  World's 
Fair  Columbian  Exposition.  The  supreme 
court  of  that  state,  in  Daggett  v.  Colgan,  02 
Cal.  58,  14  L.  R.  A.  474,  held  the  appropria- 
tion was  for  public  use,  and  was  constitu- 
tional. In  Norman  y.  Kentucky  Bd.  of  Man- 
agers of  World's  Columbian  Exposition,  93  Ky. 
537,  18  L.  R.  A.  556,  it  was  decided  that  an 
appropriation  of  $100,000  to  enable  the  state 
to  participate  in  the  World's  Fair  at  Chicago 
was  a  yalid  exercise  of  legislative  power,  un- 
der a  Constitution  which  provided,  **Taxe8 
shall  be  levied  and  collected  for  public  pur- 
poses only."  The  legislature  of  the  state  of 
Tennessee,  in  1895,  passed  an  act  authoriz- 
ing the  several  counties  of  the  state  to  ap- 
propriate money  to  provide  for  an  exhibit  of 
the  resources  at  the  Tennessee  Centennial  Ex- 
position to  be  held  at  Nashville.  The  county 
of  Shelby,  in  that  state,  appropriated  $25,000 
in  pursuance  of  said  act;  but  the  proper  county 
officer  refused  to  issue  a  warrant  against  said 
appropriation,  claiming  that  the  act  was  in- 
valid. On  an  application  for  a  writ  of  man- 
damus, the  supreme  court,  in  Shelby  County  v. 
Tennessee  Centennial  Exposition  Co.  96  Tenn. 
658,  88  L.  R.  A.  717,  overruled  the  contention, 
saying:  "To  our  minds  it  is  entirely  clear 
that  an  exhibition  of  the  resources  of  Shelby 
county  at  the  approaching  State  Centennial 
Exposition  is  a  county  purpose.  In  view  of 
the  fact  that  the  event  to  be  celebrated  Is  one 
of  no  less  note  and  importance  than  the  birth 
of  a  great  state  into  the  American  Union,  and 
of  the  further  fact  that  the  exposition  is  rea- 
sonably expected  to  attract  great  and  favora- 
ble attention  throughout  the  country,  and  be 
participated  in  and  largely  attended  by  intel- 
ligent and  enterprising  citizens  of  numerous 
other  states,  at  least,  it  is  beyond  plausible  de- 
bate that  such  an  exhibition  is  well  calculated 
to  advance  the  material  interests  and  promote 
the  general  welfare  of  the  people  of  tlie  county 
making  it.  It  will  incite  industry,  thrift,  de- 
velopment, and  worthy  emulation  in  different 
avenues  of  commerce,  agriculture,  manufac- 
ture, art,  and  education  within  the  county, 
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thereby  tending  to  the  permanent  betterment 
and  prosperity  of  her  whole  people.  In  short  it 
will  encourage  promss,  and  progress  will  in- 
sure increased  intelligence,  wealth,  and  happi- 
ness for  her  people  individually  and  collec- 
tively. Undeniably,  that  which  promotes  such 
an  object  and  facilitates  such  a  result  in  any 
county  is,  to  that  county,  a  county  purpose  in 
the  truest  sense." 

No  case  in  conflict  with  the  foregoing  has 
come  under  the  observation  of  the  writer. 
Decisions,  however,  are  to  be  found  in  the 
books,  holding  the  appropriation  of  moneys 
for  celebrations  of  public  events  to  be  invalid; 
but  such  decisions  ttirn  on  the  question  of 
statutory  authority,  rather  than  on  the  right 
of  the  legislature  to  confer  such  power.  See 
Hoodv.Lynn,!  Alien,  108;  TashY.  Adams, 
10  Cush.  252;  New  London  v.  Brainard,  22 
Conn.  552.  In  Hayes  v.  Dougleu  County,  92 
Wis.  429,  81  L.  R.  A.  213,  it  was  ruled  that 
a  county  tax  levied  for  the  purpose  of  defray- 
ing the  expenses  of  placing  blocks  of  stone 
from  the  county  in  the  Wisconsin  State  Build- 
ing at  the  Columbian  World's  Fair  was  unau- 
thorized and  void.  The  ground  for  this  hold- 
ing does  not  appear  in  the  report  of  the  case» 
as  the  only  reference  to  the  subject  in  the 
body  of  the  opinion  is  in  the  language  follow- 
ing: 'The  Columbian  Fair  stone  tax  was  al- 
together unauthorized  and  void."  We  pre- 
sume that  the  power  to  impose  the  tax  in  that 
case  was  not  conferred  by  statute.  Upon  prin- 
ciple and  authority,  we  are  constrained  to 
hold  that  the  bonds  were  vdted  for  a  public 
purpose,  one  for  which  the  money  of  the 
county  may  be  lawfully  devoted. 

Attention  will  now  be  given  to  the  question 
whether  the  proposition  to  issue  these  bonds 
received  the  requisite  number  of  affirmative 
votes.  Sections  27  to  80,  inclusive,  art.  1,  chap. 
18,  Comp.  Stat., relates  generally  to  the  submis- 
sion of  questions  to  a  vote  of  the  electors  of  the 
county.  Said  §  80  declares  that  **if  it  appears 
that  two  thirds  of  the  vote8*ca8t  are  in  favor 
of  the  proposition,  and  the  rec^uirements  of 
the  law  have  been  fully  complied  with,  the 
same  shall  be  entered  at  large  by  the  county 
board  upon  the  book  containing  the  record  of 
their  proceedings,  and  they  shall  then  have 
power  to  levy  and  collect  the  special  tax  in  the 
same  manner  that  the  other  county  taxes  are 
collected.*'  This  section  has  been  construed 
as  requiring,  to  adopt  a  proposition  involvinff 
the  issuance  of  bonds,  an  affirmative  vote  of 
two  thirds  of  the  electors  participating  at  the 
election  at  which  the  same  is  submitted. 
State,  Mann,  v.  Anderson,  26  Neb.  517;  Sten- 
berg  v.  State,  Keller,  50  Neb.  127.  So  that,  if 
the  provisions  of  said  §  80  apply  to  the  bonds 
in  question,  they  failed  to  carry,  since  they 
did  not  receive  two  thirds  of  the  votes  cast  at 
the  election,  although  more  than  two  thirds 
of  those  voting  on  the  proposition  were  in 
favor  of  the  bond.  It  is  very  evident  that 
said  g  80  cannot  be  invoked  here,  because  it  is 
embraced  in  the  statute  which  providea  gen- 
erally for  the  submission  of  questions  to  a  vote 
of  the  county,  and  must  give. way  to  any 
special  act  upon  the  same  subject.  The  law 
under  which  the  bonds  in  controversy  were 
voted  relates  specifically  to  the  subject  of  issu- 
ing bonds  to  enable  counties  to  participate  ia 
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interstate  expositions,  and  the  provision  therein 
as  to  the  vote  necessary  to  carry  that  class  of 
bonds  governs  and  controls,  for  the  obvious 
reason  that  it  is  a  special  law  in  relation  to  a 
particular  subject.  This  principle  has  been 
recognized  by  a  long  line  of 'decisions  in  this 
state.  McGann  v.  McLennan,  2  Neb.  286; 
People,  Oere,  v.  Gosper,  8  Neb.  310;  AlberUon 
V.  State,  9  Neb.  429;  Richardson  County  v. 
Miles,  14  Neb.  811;  Fmion  v.  TuU,  27  Neb. 
758;  State,  Seward  County,  v.  Benton,  83  Neb. 


828;  State,  Qage  County,  v.  Benton,  38  Neb. 
884;  Richard  v.  Clayton  County  Comrs.  40  Neb. 
51;  Merrick  v.  Eennedy,  46  Neb.  264;  Van 
Horn  V.  State,  AbboU,4A  Neb.  62;  StaU,  Farm- 
&rt^  Mut.  Ins,  Co.,  v.  Moore,  48  Neb.  870. 

It  follows  that  these  bonds  were  carried  by 
the  requisite  vote,  and,  no  valid  objection  hav- 
ing been  urged  against  their  registration,  a 
peremptory  torit  of  mandamus  %s  ordered,  as 
prayed. 


OREGON  SUPREME  COURT. 


Anna  FIN8ETH,  Respt., 

CITY   &   SUBURBAN   RAILWAY  COM- 
PANY, Appt, 


(. 


.Or.. 


.) 


1.  A  street-railway  eompaiiy  wlileli»to 
fikcilitate  its  own  basinesfl*  coDstruots  a 
platform  along  a  street  temporarily  submergea 
during  a  freshet,  for  the  accommodation  of  its 
passengers^is  required  to  make  such  walk  reason- 
ably  safe,  but  not  to  make  it ''  as  reasonably  safe 
as  possible." 

2.  A  street-railway  company  which 
constructs  a  walk  over  a  street  tem- 
porarily submerged  by  a  freshet,  for  the  use  of 
passengers  in  goingff  rom  one  car  to  another,  is 
not,  as  matter  of  law,  required  to  provide  a  light 
for  such  walk  at  night. 

(December  7, 1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Reversed. 

Statement  by  Moore,  Ch.  J. : 

This  is  an  action  by  Anna  Finseth  against 
the  City  &  Suburban  Railway  Comptiny  to 
recover  damages  sustained  In  consequence  of 
an  injury  received  while  crossing  over  a  road- 
way alleged  to  have  been  negligently  construct- 
ed by  defendant.  The  facts  are:  That  in 
June,  1894,  defendant  was  the  owner  of  and 
operated  an  electric  street  railway  in  the  city 
of  Portland,  the  line  of  its  road  extending 
across  the  Willamette  river  upon  Morrison 
street  bridge,  the  east  approach  to  which,  for 
a  distance  of  about  500  feet,  in  consequence  of 
an  unprecedented  rise  in  the  river,  was  cov- 
ered with  water  to  the  deptl^  of  about  4  feet, 
thereby  obstructing  travel  on  electric  cars,  but, 
to  accommodate  its  passengers,  defendant 
erected  upon  the  north  side  of  East  Morrison 
street  a  temporary  sidewalk,  consisting  of  two 
lines  of  planks  each  12  inches  wide,  laid  about 
12  inches  apart,  and  resting  upon  railroad  ties 
placed  one  upon  another  at  right  angles  with 
the  planks,  in  such  manner  as  to  form  piers, 
situated  about  8  feet  apart,  and  of  sufficient 
height  to  be  above  the  water;  the  whole  struc- 
ture being  weighted  down  and  held  in  place 

Note.— As  to  the  measure  of  care  which  a  car. 
rler  must  exercise  for  the  purpose  of  keeping  its 
platforms  and  approaches  safe,  see  rwte  to  Johns 
V.  Charlotte,  C.  &  A.  B.  Co.  (8.  C.)  20  L.  R.  A.  520. 
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by  iron  rails.  That  on  the  11th  of  said  month 
plaintiff  purchased  from  defendant  a  ticket, 
and  at  about  10  o'clock  at  night  entered  one  of 
its  cars  at  the  west  end  of  Morrison  street 
Bridge,  in  crossing  which  she  surrendered  her 
ticket,  and  received  from  the  conductor  in  lieu 
thereof  a  transfer  check,  which  entitled  her  to 
ride  on  another  car  Qf  the  company  from  the 
east  side  of  said  submerged  district  to  the  in- 
tersection of  East  Twenty-First  and  Clinton 
streets,  and  having  arrived  at  the  east  end  of 
said  bridge  she  alighted  from  the  car,  and  at- 
tempted to  pass  over  the  structure  in  question, 
which  was  used  by  defendant's  passengers  and 
the  public,  but,  the  night  being  dark,  and  the 
passageway  poorly  lighted,  and  having  no 
guard  or  railine,  her  foot  slipped  between  the 
planks,  and,  falling  thereon,  she  sustained  the 
injury  of  which  she  complains.  The  issues 
having  been  joined,  a  trial  was  had,  resulting 
in  plaintiff's  obtaining  a  judgment  for  the  sum 
of  $500,  from  which  (lefendant  appeals. 

Messrs,  Dolph,  Mallory,  &  Simon,  for 

appellant: 

While  carriers  of  passengers  are  bound  to 
exercise  a  high  degree  of  care  for  the  protec- 
tion of  those  coming  under  their  care,  they 
are  not  so  bound  in  respect  to  the  public  in 
general,  and  when  the  relation  of  passenger 
and  carrier  ceases,  the  carrier  is  only  bound  to 
exercise  ordinary  care  to  prevent  injury,  such 
as  is  required  of  any  individual. 

Upon  stepping  from  defendant's  car  at  the 
west  side  of  the  submerged  portion  of  East 
Morrison  street,  plaintiff  ceased  to  be  a  pas- 
senger. 

Creamer  v.  West  End  Street  R.  Co.  156 
Mass.  820.  16  L.  R.  A.  490;  Bigelow  v.  West 
End  Street  R,  Co.  161  Mass.  398;  2  Wood,  Rail- 
way Law,  p.  1038;  Thomp.  Carr.  §  9,  p.  446; 
Booth,  Street  Railways,  p.  445. 

The  bridge  was  erected  on  the  site  of  the 
sidewalk,  and  was  used  by  the  public  in  gen- 
eral, it  being  the  only  means  of  passage  over 
the  flooded  portion  of  the  street  to  and  from 
the  Morrison  street  bridge.  There  were  no 
restrictions  as  to  its  use;  all  persons  passine 
that  way  used  it;  hundreds  of  people  passed 
over  it  daily.  This  general  use  by  the  public 
made  it  a  public  highway.  No  formal  accept- 
ance by  the  city  was  necessary;  it  was  enough 
that  the  public  traveled  over  it. 

People  V.  Davidson,  76  Cal.  166;  Elliott, 
Roads  &  Streets,  pp.  22,  23;  Seacock  v.  SJier- 
man,  14  Wend,  fife;  State  v.  Campion,  2  N. 
H.  513;  Saulstmry  v.  lihaea,  94  N.  Y.  27; 
Requa  V.  Rochester,  45  N.  Y.  129. 
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Obegon  Sufbemb  Coubt. 


Daa, 


To  create  'a  liability  for  negli^nce,  the  re- 
sult for  which  the  actor  is  responsible  must  be 
ODe  that  he  mif^ht  reasonably  have  foreseen. 

2  Thomp.  Neg.  §3,  p.  1085;  Shearm.  & 
Redf.  Neg.  §  789;  Croeheron  v.  North  Shore 
Staten  Island  Ferry  Co.  56  N.  Y.  656;  Pollock, 
Torts,  pp.  36.  87;  16  Am.  &  Eng.  Enc.  Law, 
p.  487;  Henry  v.  Southern  P.  R,  Co,  50  Cal. 
176;  Dougan  v.  Chanyplain  Transp,  Co.  56  N. 
Y.  1.    ^ 

Absolute  safety  is  not  attainable. 

Titus  V.  Bradford,  B,  d  K.  R.  Go.  186  Pa. 
618;  N&rthern  C.  B.  Co,  v.  JSuswn,  101  Pa.  1, 
47  Am.  Rep.  690;  Lafflin  v.  Buffalo  d:  8.  W, 
B.  Co.  106  N.  Y.  136,  60  Am.  Rep.  488;  Dou- 
gan  v.  Champlain  Transp.  Co,  56  N.  Y.  1; 
Whart  Neg.  §g  16.  74.  77. 

It  is  error  to  give  instructions  which  assume 
facts  not  in  evidence. 

Latshaw  v.  Territory,  1  Or.  140;  Bailey  v. 
Davis,  19  Or.  217;  People  v.  Ah  Too,  2  Idaho, 
47;  Doyle  v.  People,  147  III.  894:  KeUy  v. 
Fleming.  118  N.  C.  188;  Beach  v.  Netherlands 
98  Ga.  233;  Kansas  Invest.  Co.  v.  Carter,  160 
Mass.  421;  French  v.  Ware,  65  Vt.  888;  Rati- 
gan  v.  State,  83  Tex.  Crim.  Rep.  801;  Galves- 
ton, H,  &  S,  A,  R.Co,y.  Waldo  (Tex.  Civ.  App.) 
26  S.W.  1004:  Locker,  Priestly  Express  Wagon 
A  Sleigh  Co.  71  Mich.  263;  Jackson  v.  StaU,  88 
Ga.  784;  Frost  v.  Ainslie  Lumber  Co.  8  Wash. 
241;  Smft  v.  Tatner,  89  Ga.  660;  Texas  Land 
dkLoan  Co.  v.  Watson,  8  Tex.  Civ.  App.  238; 
Sloan  y,  Cobum,  26  Neb.  607,  4  L.  R.  A.  470; 
Territory  v.  Evans,  2  Idaho.  391;  Rock  Island 
V.  Cuinely,  126  111.  408;  Kidd  v.  State,  88  Ala. 
68;  Hirshherg  v.  Strauss,  64  Cal.  272. 

Messrs.  Fleg^l  A  Stanislawsky  and 
McGinn*  Sears*  &  Simon»  for  respondent: 

Defendant  constructed  the  walk  as  an  ap- 
proach or  means  by  which  its  passengers 
could  set  from  one  of  its  cars  to  another,  and 
invited  its  passengers  to  use  it  for  that  pur- 
pose, and  it  was  bound  to  construct  a  walk 
and  keep  it  reasonably  safe  for  that  purpose 
at  the  di£Ferent  times  of  day  when  it  was  used 
by  the  defendant's  passengers. 

Skottowev.  Oregon  8/iort  Line  B,  Co.  23  Or. 
430,  16  L.  R.  A.  698. 

Moore*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  important  question  for  consideration  is 
the  duty,  if  any,  which  the  defendant  owed  to 
the  plaintiff  at  the  time  of  the  accident.  The 
measure  of  care  demanded  of  a  common 
carrier  must  always  be  in  proportion  to  the  de- 
gree of  danger  to  which  passengers  are  subjec- 
ted by  the  means  adopted  for  their  transporta- 
tion or  accommodation ;  and,  notwithstanding 
a  person,  for  some  purposes,  may  be  deemed  a 
passenger  before  he  enters  or  after  he  leaves  a 
car,  the  carrier  docs  not  owe  him,  under  such 
circumstances,  that  degree  of  care  which  it  is 
incumbent  upon  the  companyto  exercise  when 
he  is  seated  within  its  car,  and  has  surrendered 
himself  to  an  observance  of  its  rules.  The 
negligent  operation  of  an  electric  car  may 
cause  the  death  of,  or  inflict  great  bodily  in- 
lury  upon,  a  passenger,  and  for  this  reason  the 
law  of  humanity  wisely  demands  that  a  carrier 
while  not  an  insurer,  must  exercise,  in  the 
management  of  such  dangerous  agencies,  the 
highest  degree  of  care,  in  protecting  its  passeur 
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gers  from  harm  which  could  be  prevented  by 
reasonable  foresight.  Moreland  v.  Boston  db 
P,  R  Co.  141  Mass.  81.  A  street- car  company 
lays  its  tracks  chiefly  upon,  and  operates  its 
cars  in,  the  public  streets  of  a  town  or  dty, 
and,  unless  prohibited  by  municipal  ordinance 
may  stop  at  any  place  along  its  line  to  permit 
passengers  to  enter  its  cars  or  depart  therefrom. 
In  the  very  nature  of  things,  such  a  carrier  can 
have  no  stations,  for  to  permit  it  to  erect  and 
maintain  them  would  amount  to  a  needless 
obstruction  of  the  public  highway;  and  hence, 
when  operating  its  cars  within  the  limits  of  a 
city  or  town,  it  must  receive  its  passengers 
from,  and  discbarge  them  in,  a  public  street; 
and.  as  was  said  in  Creamer  v.  West  End  Street 
'B.  Co.  156  Mass.  320,  16  L.  R.  A.  490:  ''The 
street  is  in  no  sense  a  passenger  station,  for  the 
safety  of  which  a  street  railway  company  is 
responsible.  When  a  passenger  steps  from  a 
car  upon  the  street,  he  becomes  a  traveler 
upon  the  highway,  and  terminates  his  relations 
and  rights  as  a  passenger;  and  the  railway 
company  is  not  responsible  to  him  as  a  carrier 
for  the  condition  of  the  street,  or  for  his  safe 
passage  from  the  car  to  the  sidewalk.'*  A 
street-car  company,  having  no  stations,  owes 
no  duty  to  the  public  or  to  its  passengers  to 
erect  or  maintain  a  passageway  from  its  stop- 
ping places  in  the  street  to  the  sidewalk;  and 
when  it  discharges  its  passengers  in  the  high- 
way its  contraet  has  been  fully  performed,  and 
the  relation  of  carrier  and  passenger  thereuDon 
ceases.  Smith  v.  City  B.  Co.  29  Or.  589.  The 
tickets  it  issues  do  not  prescribe  at  what  point 
on  its  line  the  passenger  may  enter  or  leave  its 
cars,  but  a  person  having  obtained  a  ticket  or 
paid  his  fare  to  the  conductor  could  probably 
commence  a  Journey  at  anv  stopping  place, 
and  ride  in  its  car  to  any  point  within  the  ter- 
minal of  its  line;  but  If  he  leaves  the  car,  for 
any  purpose,  without  having  obtained  a  trans- 
fer  *check,  the  contract  for  transportation 
would  be  fully  performed  by  the  carrier.  If, 
however,  the  passenger  obtains  such  evidence 
of  his  right  to  resume  the  journey,  there  must 
be,  of  necessity,  an  interruption  of  the  relation 
of  carrier  and  passenger  from  the  moment  he 
leaves  one  car  until  he  enters  another;  but 
would  this  interruption  relieve  the  carrier  from 
liability  to  a  person  injured  while  going  from 
one  car  to  another  over  a  passageway  erected 
by  it  for  the  accommodation  of  such  persons, 
and  to  facilitate  its  business?  The  answer  to 
this  question  must  depend  upon  the  duty,  if 
any,  which  a  carrier  owes  to  those  persons 
whom  it  invites  to  use  such  portage,  for  neg- 
ligence in  all  cases  must  be  predicated  upon  a 
breach  of  duty.  The  defendant  was  not 
obliged  to  construct  a  passageway  across  the 
submerged  street,  but,  having  done  so,  it 
thereby  invited  its  passengers  to  travel  over 
the  same,  and  tacitly  represented  to  them  that 
it  was  reasonably  safe  for  that  purpose;  and, 
such  being  the  case,  did  it  owe  to  them  any 
duty  to  maintain  or  light  the  way  because  it 
was  laid  upon  a  public  street?  The  walk 
having  been  erected  to  serve  a  temporary  pur- 
pose only,  we  think  It  cannot  be  said  that, 
because  it  had  been  used  by  the  public  for  a 
short  time,  the  municipality  thereby  adopted 
and  accepted  it  as  a  part  of  its  system  of  high- 
ways; for  when  the  water  receded  the  sidewalk 
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'Constructed  by  the  city  would  be  used,  and 
the  passageway  so  erected  by  defendant,  which 
theretofore  had  been  used  as  a  part  of  the  high- 
way, must  necessarily  become  a  nuisance.  If 
plaintiff,  without  any  fault  upon  her  part,  had 
sustained  the  injury  complained  of  in  the  man- 
ner indicated,  after  the  water  had  fallen,  there 
-is  but  little  doubt  that  defendant  would  have 
been  liable  therefor,  if,  in  consequence 
of  its  neglect,  the  passageway  became  unsafe; 
for  no  person  has  the  rightto  do  an  act  which 
renders  the  use  of  the  street  hazardous,  or  less 
-secure  than  it  was  left  by  the  municipal  au- 
thorities. Whoever  does  so  by  placing  unau- 
thorized obstructions  thereon  becomes  a 
nuisancer,  and  is  liable  to  any  person  who, 
using  due  care,  sustains  any  special  injury 
therefrom.  2  Dill.  Mun.  Corp.  §  1082.  But 
while  the  freshet  continued  the  walk  in  ques- 
tion could  not  be  considered  a  nuisance,  or 
^ven  an  obstruction,  for  it  was  the  only  means 
by  which  the  public  was  enabled  to  use  the 
street,  and  without  it  travel  would  have  been 
suspended.  Defendant  having  constructed 
the  way  to  facilitate  its  business,  and  to  ac- 
commodate persons  who  might  be  induced  to 
patronize  its  cars,  owed  to  such  persons  at 
ji^t  the  duty  of  keeping  it,  as  long  as  it  might 
be  used  for  that  purpose,  in  a  reasonably  safe 
condition,  and  having  invited  plaintiff  to  pass 
over  the  same,  it  is  liable  for  any  neglect  in 
that  respect;  but  it  owed  no  greater  duty,  and 
Is  not  chargeable  with  a  higher  degree  of  care 
and  diligence,  by  being  a  common  carrier, 
than  is  expected  of  a  private  individual  under 
similar  conditions.  Gulf,  C.  d:  8.  F,  B,  Co.  v. 
Warlick  (Ind.  Ter.)  36  S.  W.  286. 

With  this  understanding  of  the  rule,  it  be- 
-comes  necessary  to  examine  that  portion  of  the 
judge's  charge  to  which  defendant  excepts. 
The  jury  were  instructed  as  follows:  *\1)  If 
the  defendant  in  this  case  undertook  to  trans- 
port passengers  for  hire  over  its  road  from  the 
west  side  to  points  on  the  east  side  of  the 
Willamette  river,  in  this  city,  and  for  that 
purpose  undertook  to  provide  and  construct  a 
walk  or  elevated  passageway  over  that  part  of 
East  Morrison  street  where  its  tracks  and  the 
street  where  obstructed  by  the  flood,  so  that 
such  passengers  could  use  the  same  for  the 
purpose  of  passing  from  one  car  of  the  defend- 
ant to  another  over  such  obstruction,  it  was  its 
^uty  to  construct  such  walk  or  passageway  in 
a  manner  as  reasonably  safe  as  possible,  taking 
Into  consideration  the  condition  of  this  part  of 
the  flooded  district,  and  to  keep  it  in  such  rea- 
49onab]y  safe  condition  as  long  as  it  was  under 
Its  control,  and  continued  to  oe  used  for  pass- 
Age  of  passengers  from  one  car  of  the  defend- 
ant to  another;  and  if  you  believe  from  the 
testimony  that  the  defendant  undertook  to  and 
did  construct  this  walk  for  such  purpose,  but 
failed  and  neglected  to  construct  it  in  a  rea- 
sonably safe  condition,  taking  all  the  circum- 
stances into  consideration,  or  failed  and  neg- 
lected to  keep  it  in  such  reasonably  safe  con- 
dition during  the  time  it  was  being  used  for  de- 
fendant's passengers,  and  under  its  control,  and 
that,  by* reason  of  such  failure  and  negligence 
and  unsafe  condition  of  such  walk,  the  plaintiff 
while  passing  over  said  walk  from  a  car  of  the 
4efendant  on  the  west,  in  which  she  had 
been  riding  as  a  passenger,  to  a  car  on  the  east 
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of  such  walk,  upon  which  she  was  to  con- 
tinue her  passage  to  her  place  of  destination, 
fell,  and  was  injured  thereby,  without  any 
fault  or  negligence  on  her  part,  then  it  is  your 
duty  to  find  in  favor  of  the  plaintiff."  It  will 
be  observed.that  the  jury  were  told  that  it  was 
incumbent  upon  defendant  to  construct  the 
passageway  in  a  manner  as  reasonably  safe  as 
possible,  etc.  This,  in  our  judgment,  carries 
the  liability  too  far.  Defendant  was  required 
to  make  the  walk  reasonably  safe,  it  must  be 
admitted;  but  when  this  degree  of  care  is  so 
qualified  as  to  render  the  walk  as  reasonably 
safe  as  possible,  it  thrusts  upon  a  carrier  a  duty 
never  hitherto  demanded,  and,  if  it  were  to 
prevail,  would  tend  to  render  a  carrier  liable 
in  all  cases,  for,  after  an  accident  occurs,  and 
the  cause  of  it  is  ascertained,  it  would  not  be 
difficult  to  procure  witnesses  to  say  that,  in 
their  opinion,  it  was  possible  to  have  guarded 
against  its  occurrence  and  thus  have  prevented 
the  injury. 

The  court  also  gave  the  following  instruc- 
tion: "(8)  In  this  case,  if  the  walk  was  so 
constructed  that  it  would  be  dangerous  for  de- 
fendant's passengers  to  use  it  in  passing  over 
'the  same  from  one  car  of  the  defendant  to  an- 
other in  the  darkness,  or  during  the  night-time 
without  a  light,  then  it  was  the  duty  of  the 
defendant  to  have  provided  a  light  during  such 
darkness;  and  if  it  failed  and  neglected  to  do 
this,  and  for  this  reason  the  plaintiff,  while 
attempting  to  cross  over  said  walk  as  such 
passenger  fell  and  was  injured  thereby  without 
any  negligence  or  fault  on  her  part,  then  your 
verdict  should  be  in  her  favor."  If  the  walk 
was  so  constructed  that  it  was  dangerous  for  de- 
fendant's passengers  to  use  the  same  after  night 
it  could  doubtless  have  rendered  the  way  i^e 
by  other  means  than  by  lighting  it.  In  VickS' 
burg  db  M.  B..  Co.  v.  Howe,  62  Miss.  202,  the 
track  being  obstructed  by  a  wrecked  freight 
train,  a  passenger,  on  a  aark  and  rainy  night, 
was  obliged  to  walk  around  the  obstruction  to 
another  train,  and  in  doing  so  fell  from  some 
planks  laid  over  a  ditch,  and  sustained  the  in- 
jury complained  of.  There  was  no  light  there 
nor  was  any  person  stationed  at  that  point  to 
warn  the  passengers  of  danger,  and  it  was 
held  that  the  failure  to  place  a  light  at  the 
crossing  of  the  ditch,  or  to  give  any  warning 
of  the  danger,  or  to  take  some  means  to  guard 
passengers  against  injury  from  the  extra  haz- 
ard to  which  they  were  exposed  in  crossing, 
was  such  negligence  as  rendered  the  company 
liable  for  any  injury  sustained  by  passengers 
in  crossing.  In  that  case  the  crossing  was 
temporary,  and  other  means  than  a  light  were 
considered  adequate  protection  against  the 
daneer  incident  to  the  transfer.  The  defend- 
ant having  undertaken  to  provide  a  passage- 
way for  the  convenience  of  its  passengers  and 
those  intending  to  patronize  its  cars,  it  was  re- 
quired to  select  substantial  materials,  and 
construct  the  way  with  a  view  to  safety,  con- 
sidering the  nature  of  the  temporary  use  for 
which  It  was  designed;  and,  so  long  as  defend- 
ant continued  to  use  the  passageway  to 
facilitate  its  business,  it  was  in  duty  bound  to 
maintain  it  in  like  condition,  and  for  any  neg- 
lect in  this  respect  it  would  be  liable  to  a  person 
sustaining  injury  thereby  whom  it  Invited  to 
pass  over  the  same.    The  passenger,  however, 
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is  charged  ^ith  DOtlce  of  the  temporary  char- 
acter, of  the  structure,  in  view  of  which 
necessity  compels  him  to  use  common  pru- 
dence in  its  use,  failing  in  which  it  would 
constitute  such  contributory  negligence  as 
would  preclude  a  recovery.  It  was  the  duty 
of  the  defendant  to  render  the  passageway 
reasonably  safe  for  the  accommodation  of  its 
passengers,  but  what  constitutes  due  and  rea- 
sonable care  cannot  ordinarily  be  defined  as  a 
matter  of  law,  but  it  must  depend  upon  the 
circumstances  of  each  individual  case.  Gay- 
nor  v.  Old  Colony  db  iV^.  B.  Co.  100  Mass.  208, 
97  Am.  Dec.  96.  It  is  for  the  iury  to  say, 
from  a  consideration  of  all  the  circumstances 


of  the  case,  whether  the  passageway  was  rea- 
sonably safe,  in  view  of  the  temporary  purpose* 
it  was  designed  to  serve,  and  whether  the 
carrier  had  supplied  such  means  for  its  use 
after  night  as  an  ordinarily  prudent  person 
would  have  furnished  to  render  it  reasonably 
safe  in  the  darkness  under  like  conditions. 

In  the  case  at  bar  we  think  the  means  indi- 
cated by  the  court  as  a  protection  against  the 
danger  are  too  limited,  and  that  it  was  for  the 
jury,  and  not  the  court,  to  say  what  means 
should  have  been  adopted  for  that  purpose. 

These  instructions  being  erroneous,  ihs  judg- 
ment U  reversed,  and  a  new  trial  ordered. 
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STATE  of  Louisiana 

V, 

H.   S.  KARSTENDIEK  et  al.,  Appis, 
(49  La.  Ann.  laSl.) 

*1«   The  affldavit  was  explicit  enous^h* 

and  the  defendants  without  right  to  a  bill  of 
particulars. 

*Headnote  by  Bbkaux,  J. 


8.  The  body  of  the  etatate  contains  one  ot^ 
Ject,  and  the  title  covers  its  provisions. 

8*  The  state  was  plaintiff*  and  not  the  so- 

.  oiety  organized  under  the  statute.   The  alleged 

wrongs  of  the  latter  were  not  before  the  court 

for  determination. 
4.  The  mmiieipallty  had  power  to  pass  the 

ordinance  assailed. 
6.  The  ordinance  does  not  interfisre  or 

obstruct  the  right  of  ownership. 


Note.— 3funicipaZ  power  as  to  nuUances  afecting 
smUic  morals^  decency ^  peace,  and  oood  order. 

I.  Nuiaaneea  affecting  public  morale  and  decency. 

a.  In  general. 

b.  Houses  of  iU  fame,  etc 
o.  Oambling. 

d.  Bowling  alleys, 

e.  DrunTcennese. 

U.  Nuisances  affecting  puUic  peace  and  good  order. 

a.  In  generals 

b.  Intoxic<Uing  liquors. 

c.  Public  amusements. 

The  ereneral  principles  of  the  law  relating  to  the 
power  of  municipal  corporations  to  define,  prevent, 
and  abate  nuisances  are  treated  of  in  note  to  Gross- 
man V.  Oakland  (Or.)  96  L.  R.  A.  508. 

The  question  of  the  power  of  municipalities  over 
nuisances  affecting  buildings  and  other  structures 
will  be  found  in  note  to  Evansyille  v.  Miller  (Ind.) 
88L.R.  A.161. 

The  subject  of  municipal  power  over  nuisances 
affecting  highways  and  water  comprises  the  note 
to  the  cases  of  Hagerstown  v.  Witmer  (Md.)  —  L. 
R.  A.  — ,  and  State  v.  Clarke  (Conn.)  —  L.  R.  A.  — . 

The  note  to  Ex  paHe  Lacey  (Cal.)  88  L.  R.  A.  640, 
forms  the  subject  of  the  power  of  such  authorities 
over  nuisances  affecting  safety,  health,  and  per- 
sonai  comfort  arising  from  a  particular  trade  or 
business. 

The  question  of  prescription  in  cases  of  nuisances 
will  form  the  subject  of  a  later  note,  as  will  also 
the  queetioo  of  the  power  of  municipal  authorities 
to  ask  relief  in  equity. 

The  question  of  the  power  of  such  authorities 
over  nuisances  relating  to  public  safety  and  health 
in  general  will  be  found  in  note  to  Harrington  v. 
Providence  (R.  I.)  38L.  R.  A.  805. 

Nuisances  arising  from  smoke  and  smoking  will 
be  found  treated  of  in  note  to  St.  Louis  v.  Heitze- 
berg  Pkg.  &  Provision  Co.  (Mo.)  post,  661,  wherein 
the  question  of  municipal  power  over  them  as 
public  nuisances  is  discussed. 

In  many  cases  ordinances  have  been  passed  and 
upheld  under  charters  giving  the  public  authori- 
ties the  power  to  make  and  pass  ordinances  for  the 
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government  and  the  good  order  of  the  city,  and  for 
the  suppression  of  vice  and  intemperance  and  the 
prevention  of  crime,  and  to  prevent  and  reetrcdn 
the  keeping  of  houses  of  ill  fame  and  other  disor- 
derly places,  but  such  ordinances  have  not  ex- 
pressly declared  the  keeping  of  such  places  to  be 
nuisances,  and  they  have  been  dealt  wltt|^  under 
the  general  provisions  contained  in  the  charters  for 
public  welfare,  peace,  and  good  order  of  the  citi- 
zens, and  so,  in  many  oases,  they  have  been  ex- 
pressly dealt  with  by  state  statute;  but  inasmuch  as 
the  question  of  municipal  control  over  them  as  nuis- 
ances has  not  arisen  in  this  class  of  cases,  they  are 
not  treated  of  in  the  present  note,  which  is  exclu- 
sively confined  to  the  consideration  of  such  places 
and  the  question  of  municipal  oontrol  over  them  as 
nuisances. 

I.  Nuisances  affecting  public  morcOs  and  deccTicy, 
a.  In  general. 

Generally  it  may  be  stated  that  the  power  of  a 
municipality  to  pass  a  by-law  or  an  ordinance 
which  establishes  a  rule  interfering  with  the  rights 
of  individuals  or  the  public  must  emanate  from  the 
creating  body,  and  clear  authority  must  be  found 
for  it  in  the  legislative  enactment  out  of  which  the 
corporation  exercises  its  functions  of  government* 
State,  Breninger,  v.  Belvldere.  44  N.  J.  L.  8S0,  351. 
In  which  case  an  ordinance  forbidding  the  keeping 
of  a  billiard  table  for  hue  was  held  unconstitu- 
tional as  not  being  within  the  powers  conferred 
by  the  charter,  although  it  was  not  shown  to  have 
been  specifically  declared  a  nuisance,  the  charter 
giving  the  council  power  to  make  and  enforoe  or- 
dinances and  by-laws  suppressing  gambling  houses,, 
and  such  other  by-laws  and  ordinances  for  the 
peace  and  good  order  of  the  town  as  are  deemed  ex- 
pedient, so  long  as  not  repugnant  to  the  Constitu- 
tion or  laws  of  the  state  or  of  the  Qoited  States. 

Any  place  of  public  resort  in  which  illegal  prac- 
tices are  habitually  carried  on  is  a  public  nuisance. 
McClean  v.  State,  49  N.  J.  L.  471,  472;  Statd  v.  Will- 
lams.  80  N.  J.  L.  102. 

The  keeping  of  a  disorderly  house  is  a  nuisance- 
at  common  law.  State  v.  Bailey,  81 N.  H.  848;  Bex 
V.  Higginson,  2  Burr.  1282. 
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6.  Whether  the  defendants  were  ciili>»- 

ble  veil  non  is  not  a  questton  of  itself  reviewable 
on  appeal. 

f  December  18.  1807.) 

APPEAL  by  defendaots  from  a  judgment  of 
the  Recorder's  Couri  of  the  City  of  New 


Orleans  imposing  a  penalty  for  the  violation  of 
a  city  ordinance  against  cruelty  to  animals. 
Afflpned, 

The  facts  are  stated  in  the  opinion. 

Mr,  George  J.  Untereiner,  for  appel- 
lants: 

Act  19  of  1888  contains  more  than  one  object^ 


In  RathboDe>8  Case,  1  N.  Y.  aty  Hall  Rec.  26,  the 
keeping  of  a  dlaorderly  house  was  looked  upon  as 
a  nuisance. 

In  Willis  y.  Warren,  1  Hilt.  600,  the  public  exhibi- 
tion of  obscene  pictures  was  regarded  as  a  common 
nuisance,  and  tbey  were  ordered  to  be  destroyed 
upon  publication  being  proved  by  the  public  au- 
thorities. •     • 

In  People  y.  Baldwin,  1  Wheel.  Grim.  Gas.  279,  it 
was  held  that  a  theater  was  a  disorderly  house  on 
account  of  the  manner  in  which  it  was  conducted 
by  indecent  exposures. 

Any  place  of  public  resort,  whether  an  inn,  a 
dwelling:  house,  a  storehouse,  or  any  other  building 
or  garden,  is  a  public  nuisance  in  which  illegal 
practices  are  habitually  carried  on,  or  when  it  be- 
comes an  habitual  resort  for  thieves,  drunkards, 
prostitutes,  or  other  idle,  vicious,  and  disorderly 
persons  who  may  gather  together  there  for  the  pu  r- 
pose  of  gratif  yinar  their  own  depraved  appetites,  or 
to  make  It  a  rendezvous  where  plans  may  be  con- 
cocted for  depredation  upon  society  and  disturbing 
either  its  peace  or  its  rights  of  property.  State  v. 
Williams,  80  N.  J.  L.  102, 109. 

Such  collections  of  persons  can  have  no  other  ef. 
feet  than  to  det)auch  and  deprave  the  public 
morals,  although  they  may  be  quiet  and  orderly 
places  so  far  as  mere  noise  aoticonfusioo  are  con- 
cerned; and,  though  the  most  scrupulous  cleanli- 
ness may  be  observed,  and  tbey  may  be  magnifi- 
oent  in  ornament  and  luxurious  in  provisions  for 
mere  sensual  gratiflcatton,  they  are  Indictable 
nuisances  at  common  law  because  they  are  nocu- 
menti,  nuisances,— that  is,  injurious  to  the  public 
health,  public  quiet,  and  public  morals.  State  v. 
Williams,  80  N.  J.  L.  102, 104. 

It  is  both  the  right  and  duty  of  municipal  cor- 
porations tp  make  and  enforce  regulations  for  the 
observance  of  public  decency,  as  well  as  for  the 
preservation  of  good  order,  peace,  and  health,  and 
such  powers  are  Deceesarlly  Incident  to  the  objects 
of  their  being,  and  are  involved  in  the  very  idea  of 
police  regulations.  Braddy  y.  Milicdgeville,  74  €hi. 
610,  619,  58  Am.  Rep.  448,  In  which  case  a  city  ordi- 
nance against  street  walklog  was  upheld,  such 
practice  t)e1ng  inhibited  by  the  common  law  as 
tending  to  lewdness,  and  therefore  a  nuisance. 

An  ordinance  making  it  unlawful  for  any  person 
to  commit  any  Indecent,  Immodest,  lewd,  and 
filthy  act,  or  utter  any  lewd,  lascivious,  or  filthy 
words,  or  use  any  scandalous,  obscene,  indecent,  or 
profane  language  in  the  presence  of  any  other 
person  or  persons,  or  the  making  of  any  immodest, 
otMoene,  or  insulting  motions  or  gestures  to  or 
about  any  other  person  publicly  in  a  hamlet,  and 
providing  for  the  punishment  thereof, passed  under 
« 1668,  Ohio  Hev.  Stat.,  subd.  2, 8,  was  upheld  in  Bill- 
ington  v.  Hoverman,  7  Ohio  Dec.  868,  in  which 
case  the  defendant  was  guilty  of  lewd  and  lascivi- 
ous t)ehavior  in  the  street;). 

In  Mantle  v.  Jordan  [1807]  1  Q.  B.  248,  66  L.  J.  Q. 
B.  N.  8.  224,  76  L.  T.  N.  S.  662,  defendant  was  charged 
with  violating  a  by-law  of  the  county  council  made 
pursuant  to  the  English  local  government  act  of 
1888,  f  16,  which  enacted  that  no  person  should,  in 
any  house,  building,  garden,  land,  or  other  place, 
abutting  on,  or  near  to,  a  street  or  public  place. 
make  use  of  any  violent,  abusive,  profane,  inde- 
oent,  or  obscene  language,  gesture,  or  conduct,  to 
the  annoyance  of  any  person  in  such  street  or  pub- 
lic place.  The  court  held  that  such  by-law  was 
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made  for  *'good  rule  and  government,'*  and  '*for 
prevention  and  suppression  of  nuisances**  withini 
the  meaning  of  1 28  of  the  English  municipal  cor- 
porations act  of  1882,  and  therefore  was  valid  un- 
der 1 16  of  the  above  act  of  1888,  and  that  therefore- 
the  defendant  ought  to  have  k>een  convicted. 

Under  the  charter  and  ordinances  of  the  city  of 
Augusta  the  mayor  of  that  city  has  power  sum- 
marily to  punish  persons  of  t)ad  character  found 
within  the  city  limits,  and  such  authority  is  the  ex- 
ercise of  police  power  to  prevent  the  disturbing  of 
the  public  peace  and  the  maintenance  of  a  nuis- 
ance and  the  obstruction  of  the  public  highways. 
Shafer  y.  Mumma,  17  Md.  331,  336,  79  Am.  Dec.  666. 

So,  under  a  charter  giving  power  to  prevent  and  re- 
move nuisances,  the  city  has  power  to  declare  the 
showmg  or  exhibiting  certain  horses  in  a  town  to  be 
a  nuisance,  and  to  inflict  a  penalty  for  the  violation 
of  such  ordinance.    Nolin  v.  Franklin,  4  Yerg.  163. 

In  Grand  Kaplds  v.  Williams  (Mich.)  86  L.  K.  A* 
137,  an  ordinance  relative  to  disorderly  persons, 
providing  that  all  persons  who  should  be  engaged 
in  any  Illegal  or  improper  diversion,  or  should  use 
any  insulting.  Indecent,  or  immoral  language,  or 
should  be  guilty  of  any  Indecent,  insulting,  or  im- 
moral conduct  or  behavior  in  any  public  street  or 
elsewhere  in  the  city,  should  be  deemed  a  disorderly 
person,  was  applied  to  one  in  the  habit  of  peeking 
into  the  windows  of  an  occupied  lighted  residence 
at  the  hours  of  night  when  the  Inmates  were  retir- 
ing, such  a  party  being  guilty  of  indecent  or  insult- 
ing conduct  or  behavior  within  the  meaning  of 
such  ordinance. 

And  a  city  ordinance  which  provides,  inter  alitK 
that  the  keeping  or  controlling  of  any  house  or 
building  within  the  corporate  limits  of  the  city« 
where  loud  or  unusual  noises  are  permitted,  or 
where  persons  are  permitted  to  congregate  and  en- 
gage in  the  use  of  profane  or  vulgar  language  to 
the  disturbance  of  others,  is  a  common  nuisance,, 
is  valid  under  S  466  of  the  Iowa  Code.  Oenterville 
V.  Miller,  67  Iowa,  56  and  225. 

A  pantomime  exhibiting  a  bridal  couple  in  their 
chamber  on  the  night  of  the  marriage,  followed  by 
the  departure  of  the  groom,  in  whose  absence  the 
bride  undresses,  being  careful,  however,  not  to  ex- 
pose  much  of  her  person,  and  retires  to  bed,  after 
which  thegroom  returns  and  knocks  at  the  door, 
and,  on  being  bidden  to  enter,  the  curtain  falls,— ia 
a  public  nuisance,  and  within  the  statute  against 
offenses  against  common  decency.  People  v.  Doris*. 
14  App.  Div.  117. 

b.  House  of  ia /atne,  etc. 

Oenerally  it  may  be  stated  that  houses  of  ill  fame 
are  nuisances  at  common  law,  and  punishable 
thereby,  as  well  as  under  the  statutes  of  the  differ- 
ent states  relating  thereto,  and  therefore  there  is 
no  doubt  but  that  they  are  proper  subjects  of  mu- 
nicipal control  under  the  general  police  power 
vested  In  municipal  corporations  for  the  protection 
of  the  public  morals,  decency,  peace,  and  good  or- 
der,  and  the  general  welfare,  of  the  inhabitants.  In 
many  cases,  however,  the  city  authorities.  In  pass- 
ing ordinances  relating  thereto,  have  not  ex- 
pressly declared  them  to  be  public  nuisances 
neither  have  they  ordered  their  abatement  or  sup- 
pression specifically  as  such;  and  as  this  note  ia 
strictly  confined  to  the  question  of  municipal  con- 
trol over  them  as  nuisances,  oases  not  so  dealing 
with  them  will  not  be  found  discussed  herein. 
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and  is  therefore  violative  of  art  29  of  the  Con- 
stitution of  Louisiana. 

State  v.  Baum,  83  La.  Ann.  981;  Moore  v. 
Police  Jury,  82  La.  Ann.  1013. 

Act  19  of  1888,  which  pretends  to  authorize 
the  passage  of  ordinance  3334,  is  a  permissive 
statute,  and  violative  of  art.  285  of  the  Consti- 


tution of  Louisiana,  because  it  permits  a  cor- 
poration to  conduct  its  business  in  such  a  man- 
ner as  to  infringe  the  equal  rights  of  all  citizens 
of  this  state. 

State  V.  Kuntz,  47  La.  Ann.  107;  State  v. 
Maimer,  48  La.  Ann.  496;  StaU  v.  Dulaney,  48 
La.  Ann.  500;  Yick  Wo,  v.  Hopkins,  118  U.  8. 


Id  Cbildreflfl  v.  Na^vllle,  8  Sneed.  847,  857,  it  is 
said  that  a  bawdy  house  is  a  common  nulsaDce  be- 
cause it  not  only  tends  to  corrupt  tbe  morals  of  an 
open  profession  of  prostitutloiK  but  it  likewise  en- 
dangers tbe  public  peace  and  good  order  by  draw- 
ing together  profligate  and  disorderly  persons,  and 
tberefore  an  ordinance  forbidding  the  keeping, 
within  tbe  corporate  limits,  of  such  bouses,  or  tbe 
wilfully  permitting  any  such  house  to  be  kept,  was 
a  valid  exercise  of  the  power  given  to  the  corpora- 
tions under  tbe  charter  to  regulate  or  prohibit  and 
suppress  all  such  houses,  and  also  under  the  gen- 
eral power  of  such  corporations  relating  to  police 
regulations. 

A  house  of  ill  fame'  is  a  constant  menace  to  the 
public  peace  and  good  order  of  the  community  in 
which  it  exists,  and  is  a  nuisance  and  its  keeping  a 
misdemeanor  at  common  law,  and  tberefore  its 
suppression  and  punishment  are  proper  subjects  of 
police  regulations.  Rogers  v.  People,  9  Colo.  4G0, 60 
Am.  Rep.  146, 147. 

It  would  be  contrary  to  the  act  to  assert  that 
bouses  of  ill  fame  in  the  midst  of  a  city  are  not 
dangerous  and  revolting  nuisances  which  may  be 
suppressed  by  the  local  authorities.  People  v.  Han. 
raban,  76  Mich.  681,  4  L.  R.  A.  761. 

A  city  has  power,  under  the  provisions  of  its 
charter  which  gave  It  power  to  abate  nuisances 
and  to  pass  ordinances  relating  thereto,  to  pass  a 
by-law  making  a  bawdy  house  a  public  nuisance, 
and  punishing  tbe  owner,  where  tbe  same  is  used 
with  his  knowledge  as  a  house  of  ill  fame,  or  where 
the  same  is,  to  his  knowledge,  reputed  to  be  such, 
by  fine,  such  places  being  nuisances  at  common 
law.    Mc Alister  v.  Clark,  83  Conn.  01. 

In  Owensboro  v.  Simms,  17  Ky.  L.  Etep.  1808,  a  city 
ordinance  suppressing  houses  of  ill  fame  was  up- 
held, the  incorporating  act  conferring  upon  the 
authorities  full  power,  not  only  for  the  general 
health,  comfort,  and  convenience  of  the. inhabit- 
ants, but  also  for  the  morals  and  safety  of  the 
public. 

An  ordinance  to  prevent  nuisances,  and  to  pro- 
vide for  the  security  of  public  decency,  was  upheld 
In  Municipality  No.  1  v.  Wilson,  6  La.  Ann.  747, 
wherein  the  defendant  was  charged^  and  con- 
demned to  pay,  a  fine  for  keeping  a  disorderly 
house  contrary  to  the  provisions  of  such  ordinance. 

An  ordinance  making  it  illegal,  and  prohibiting 
persons  from  entering  houses  of  ill  fame,  or  being 
found  there,  was  upheld  under  8  466  of  the  Iowa 
Code,  under  which  the  city  was  clothed  with  au- 
thority to  repress  and  restrain  disorderly  houses, 
although  tbe  act  was  not  declared  to  be  a  nuisance. 
State  V.  Botkin,  71  Iowa,  87, 60  Am.  Rep.  780. 

And  in  the  case  of  Centerville  v.  Miller,  67  Iowa, 
S26,  the  court  upheld  a  city  ordinance  providing  for 
the  punishment  by  fine  of  the  keeper  of  a  disorderly 
house,  the  same  being  within  the  powers  conferred 
upon  such  corporations  under  the  general  corpora- 
tion law  of  the  state. 

And  under  the  general  powers  given  to  such  cor- 
porations, a  city  ordinance  for  tbe  suppression  and 
prohibition  of  the  keeping  of  houses  of  ill  fame 
will  be  upheld,  the  maintenance  of  sanitary  regula- 
tions and  good  order  being  tbe  main  inducement 
for  the  incorporation  of  towns  and  cities,  such  of- 
fenses directly  aflTecting  the  welfare  of  the  city, 
even  though  such  act  be  of  a  criminal  nature  under 
the  general  laws  of  the  state.  Wong  v.  Astoria,  18 
Or.  638,  642. 
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So,  a  city  ordinance  passed  for  the  prevention  of 
bouses  of  ill  fame  falls  within  the  powers  oonferied 
upon  tbe  city  authorities  by  their  charter,  under 
which  they  have  power  to  make  by-laws,  rules,  and 
regulations  for  preserving  the  peace,  order,  and 
good  government  of  the  city.  State,  Burton,  v. 
Williams,  11 8.  C.  288, 20a 

AnA  under  a  state  statute  giving  power  to  re- 
strain, prohibit,  and  suppress  houses  of  ill  fame, 
and  other  like  places,  and  all  kinds  of  public  in- 
decencies, city  authorities  have  power  to  prohibit 
by  ordinance  persons  from  becoming  inmates  of 
such  places.    Perry  v.  State,  37  Neb.  6228. 

Section  4014  of  tbe  Tennessee  Code  declares  that 
houses  of  ill  fame  kept  for  the  purpose  of  prostitu- 
tion and  lewdness,  gambling  houses,  or  bouses 
where  drunkenness,  quarreling,  fighting,  or 
breaches  of  the  peace  are  carried  on,  or  permitted 
to  the  disturbance  of  others,  are  nuisances,  and, 
under  6  4016,  upon  conviction  the  court  may  order 
the  nuisance  to  be  abated  by  the  sheriff  at  the  ex- 
pense of  the  defendant. 

Again,  where  the  power  to  suppress  disorderly- 
houses  and  houses  of  111  fame  is  expressly  granted 
by  statute,  it  carries  with  It  by  a  necessary  impli- 
cation tbe  right  and  powe^  to  adopt  ail  such  law- 
ful means  or  methods  as  may  be  found  necessary 
to  effect  tbe  end  in  ^ew,  such  house  being  a  com- 
mon nuisance,  as  not  only  tending  to  corrupt  the 
public  morals,  but  endangering  the  public  peace 
and  the  good  order.  Childress  v.  Nashville,  8 
Sueed,  847.  356. 

So,  an  ordinance  prohibiting  tbe  letting  of  prop- 
erty for  such  purposes  is  declared  valid  upon  tbe 
same  grounds.  Childress  v.  Nashville,  8  Sneed,  847, 
866. 

And  a  city  ordinance  declaring  bouses  of  ill  fame 
conducted  in  an  indecent  manner  to  be  nuisances, 
and  providing  for  the  abatement  of  tbe  same  by 
compelling  the  party  to  abandon  the  premises,  is 
valid,  such  ordinance  being  for  the  good  order  of 
the  community.  Shreveport  v.  Roos,  86  La.  Ann. 
1010. 

In  Chariton  v.  Barber,  64  Iowa,  860,  87  Am.  Rep. 
209,  S  4i)S  of  the  Iowa  Code,  empowering  municipal 
corporations  to  pass  ordinances  not  inconsistent 
with  the  laws  of  the  state,  for  carrying  into  effect, 
or  discharging,  tbe  powers  and  duties  conferred  by 
that  chapter,  and  such  as  should  be  deemed  neces- 
sary and  proper  to  provide  for  tbe  safety,  preserve 
the  health,  promote  the  prosperity,  improve  the 
morals,  order,  comfort,  and  convenience  of  such 
corporation  and  the  inhabitants  thereof,  and  to 
enforce  the  same  by  fine  or  imprisonment,  it  was 
held  that  the  city  had  no  authority  to  pass  an  ordi- 
nance making  the  keeping  a  house  of  ill  fame  a 
misdemeanor,  and  punishing  tbe  same  with  fine  or 
imprisonment;  neither  was  such  power  conferred 
by  6  466  of  the  Code,  which  gives  the  dty 
power  to  suppress  such  houses  and  to  authorize  the 
destruction  of  all  instruments  or  devices  used  and 
found  in  nine  or  ten  pin  allesrs  and  billiard  tables. 

In  this  case,  however,  the  above  sections  of  tbe 
Code  did  not  specifically  give  the  city  power  to 
suppress  or  abate  nuisances,  neither  were  such  re- 
sorts declared  nuisances  thereby. 

In  tbe  subsequent  case,  however,  of  Centerville  ' 
V.  Miller,  67  Iowa,  66,  it  was  held  that  1 456  of 
the  Iowa  Code,  giving  the  city  power  to  prevent 
riots,  noise,  disturbance,  or  disorderly  assemblages* 
to  suppress  and  restrain  disorderly  houses,  houses 
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^56,  30  L.  ed.  220,  and  authorities  therein 
cited;  Re  Jacobs,  98 N.  Y.  98.  50  Am.  Rep.  686. 

Act  19  of  1888  is  violative  of  art.  1  of  the 
Constitution,  because  it  does  not  protect  lib- 
erty or  property,  but  is  oppressive  and  a  usur- 
pation of  power. 

State  V.  Kuntz,  47  La.   Ann.  107;  StaU  v. 


Maimer,  48  La.  Ann.  496;  State  v.  DuUmey,  48 
La.;Ann.  500;  Gitil  Rights  Cases,  109  U.  8.  11, 
27  L.  ed.  889;  State,  Walker,  v.  Jud^e  of  Section 
*'A, "  89  La.  Ann.  189;  Tiedeman,  Pol.  Power, 
p.  4;  Ritchie  v.  People,  155  111.  98.  29  L.  R.  A. 
79,  and  citations  in  the  above  cases. 
Because  they  are  not  sanitary  or  police  regu- 


,of  ill  fame,  billiard  tables,  nine  or  ten  pio  alleys  or 
tables  and  bowling  alleys,  and  to  authorize  tbe  de- 
struction of  all  instruments  and  devices  used  for 
the  purpose  of  gaming,  authorized  the  city  to  de- 
clare by  ordinance  tbe  keepiog  or  control  ling  of 
any  house  or  building  within  the  corporate  limits, 
where  lewd  or  unusual  noises  were  permitted,  or 
where  persons  were  permitted  to  congregate  and^ 
4ise  profane  or  vulgar  language  to  the  disturbance 
ot  others,  to  be  a  common  nuisance. 

Under  a  power  given  to  the  city  authorities  "to 
abate  or  prevent  nuisances,*^  or  to  pass  "such  ordi- 
nances! by-laws,  rules,  and  regulations  for  the  bet- 
ter government  of  the  city  as  they  deem  neces- 
sary," such  authorities  having  no  power  to  enact 
a  law  declaring  that,  not  only  suffering  or  allowing 
prostitution,  but  permitting  single  acts  in  a  house 
or  room,  should  constitute  the  owner  or  occupant 
of  the  house  or  room  the  keeper  of  a  house  of  ill 
■  fame,  neither  have  they  a  right  to  define  that  to  be 
41  house  of  ill  fame  which  is  not  so.  State  v.  Web- 
ber, 107  N.  C.  962, 964. 

And  even  if  the  power  to  suppress  houses  of  ill 
fame  is  given  to  municipal  authorities  in  express 
^terms,  such  authorities  cannot  even  then  usurp 
the  authority  to  enact  that  persons  not  guilty  of 
•the  nuisance  under  the  established  principles  of 
Jaw  shall  be  deemed  guilty  of  keeping  such  houses. 
State  V.  Webbei,  107  N.  C.  962,  966. 

Yet,  under  a  general  power  to  suppress  nuisances, 
such  as  houses  of  ill  fame,  an  ordinance  which  for- 
bids owners  from  renting  their  houses  to  others 
for  such  purposes,  or  with  a  knowledge  that  they 
are  to  be  so  used,  is  valid,  but  such  general  rule 
does  not  empower  a  city  to  declare  that  a  given 
house  is  kept  for  such  purposes,  or  to  define  and 
-declare  what  is  a  house  of  ill  fame.  State  v.  Web- 
ber, 107  N.  C.  963,  966. 

But  the  power  to  prevent  nuisances  does  not  di- 
rectly or  by  implioatJon  carry  with  It  tbe  author- 
ity to  hold  the  owner  of  a  building,  who  never 
himself  visits  it,  responsible  for  the  nuisance  of 
keeping  a  house  of  ill  fame,  committed  by  his  ten- 
ant without  his  knowledge  or  consent;  and  such  a 
by-law  is  not  only  unauthorized,  but  unreasonable. 
State  V.  Webber,  107  N.  C.  962,  966. 

So,  where  under  an  act  conferring  upon  the  com- 
mon council  of  a  city  full  power  and  authority  to 
make  all  such  by-laws  and  ordinances  as  they  deem 
expedient  for  preventiDg  and  suppressing  disor- 
derly  houses  and  houses  of  ill  fame,  tbe  cominon 
council  adopt  an  ordinance  directing  that  any  per- 
son keeping  such  a  house  shall,  on  conviction,  be 
punished  by  tine  and  imprisonment;  and  further, 
that  any  such  house  or  building  so  occupied  shall 
be  deemed  a  common  nuisance  which  tbe  common 
•council  shall  abate  by  ordering  such  house  or 
building  to  be  pulled  down  and  removed  at  the  ex- 
pense of  tbe  owner,  proprietor,  or  occupant 
thereof  at  tbe  discretion  of  such  council,— such  or- 
dinance, in  so  far  as  it  relates  to  the  pulling  down 
and  destruction  of  such  house,  is  not  within  the 
provisions  of  the  charter,  tbe  power  of  the  city 
being  limited  to  the  suppression  of  the  nuisance 
Itself,  the  law  of  necessity  alone  justifying  the 
.oommon  council  in  resorting  to  the  destruction  of 
the  property  in  order  to  abate  the  nuisance.  Welch 
T.  Stowell,  2  Dougl.  (Mich.)  832. 

And  under  the  provisions  of  a  city  charter  pro- 
viding for  the  removal  and  abatement  of  nui- 
.sanoes,  carrying  out  and  enforcing  sanitary  regu- 
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lations  for  the  apprehension  of  disorderly  persons, 
vagrants,  or  prostitutes  and  their  associates,  and 
for  the  regulation  of  the  liquor  traflBc,  and  giving 
the  city  council  jurisdiction  2  miles  beyond  the 
city  limits,  an  ordinance  providing  that  any  person 
visiting  a  house  of  ill  fame  within  tbe  city  or 
within  1  mile  thereof  shall  be  guilty  of  a  violation 
of  the  provisions  of  such  act,  exceeds  the  powers 
given  to  the  common  council  of  the  city  by  the  pro. 
visions  of  the  charter,  such  power  being  conferred 
upon  the  council  with  respect  to  the  visiting  of 
such  houses  outside  of  the  city  limits.  Robb  v. 
Indianapolis,  88  Ind.  «9,  &2. 

c.  OamtUng. 

In  Hill  V.  Pierson.  45  Neb.  503,  it  was  held  that  a 
place  kept  for  gambling  purposes  was  a  public  nui. 
sance.  • 

So,  an  ordinance  passed  for  the  suppression  of 
gaming  houses  is  valid,  it  being  highly  proper 
that  this  aggravated  nuisance  should  be  subject  to 
the  control  of  and  restraints  imposed  by  tbe  ordi- 
nances of  these  local  governments  peculiarly  af- 
flicted by  the  evil.  Greenwood  v.  State,  6  Baxt.  567, 
574, 82  Am.  Rep.  589. 

Under  an  amended  charter  giving  the  common 
council  power  to  make  all  such  laws  as  they  con- 
ceive requisite  for  the  regulation  of  the  morals  and 
police  of  the  town,  and  for  the  prevention  and  re- 
moval of  nuisances,  the  observance  of  such  laws  to 
be  enforced  by  penalties  and  forfeitures  to  be  levied 
upon  the  goods  and  chattels  of  the  offender,  such 
council  have  power  to  prohibit  the  keeping  of  a 
faro  table.  McLaughlin  v.  Stephens,  2  (>anch,  C. 
C.  148. 

In  Burnett  v.  Berry  [1896]  1  Q.  B.  641,  under  6  28 
of  the  English  municipal  corporations  act  of  1882, 
which  empowers  the  city  council  of  a  borough  to 
make  by-laws  *for  the  good  rule*  and  government 
of  tbe  borough,  and  for  prevention  and  suppression 
of  nuisances  not  already  punishable  by  virtue  of 
any  act  in  f  orcethrougbout  the  borough,'*  a  by-law 
prohibiting  any  person  from  frequenting  and  using 
any  street  or  any  other  public  place  within  the 
borough  for  the  purpose  of  bookmaking  or  betting 
is  valid. 

In  State  v.  Populus,  49  La.  Ann.  1606,  an  ordinance 
relating  to  the  keeping  of  lotteries  by  directing  a 
search  warrant  to  issue  against  the  persons  contin- 
uing or  keeping  the  same  was  upheld  as  being 
within  the  power  delegated  to  municipalities  by  the 
Louisiana  Statutes  of  1894,  which  declared  the  same 
to  be  public  nuisances,  and  was  not  affected  by  the 
Laws  of  1896,  act  No.  45,  the  brevity  of  delegated 
power  contained  in  the  latter  act  being  amplified 
sufficiently  to  sustain  the  ordinance  by  prior  legis. 
lation  relating  to  lotteries. 

But  a  statute  giving  the  police  power  to  seize  and 
destroy  gaming  tabiee  without  notice  to  the  owner 
or  a  Judicial  investigation  or  determination  of  the 
case  is  not  constitutional,  even  though  it  is  con- 
tended tliat  such  table  constituted  a  nuisance  at 
common  law,  and  therefore  may  be  destroyed 
without  notice.  Lowry  v.  Hain  water,  70  Mo.  152, 85 
Am.  Rep.  420. 

Under  6 14  of  the  Iowa  Laws  of  1856,  chap.  16,  pro- 
viding the  city  council  with  authority  to  make  or- 
dinances to  secure  the  inhabitants  against  fire, 
against  violations  of  law  and  tbe  public  peace,  to 
suppress  riots,  gambling,  and  drunkenness,  inde- 
cent and  disorderly  conduct,  to  punish  lewd  behav- 
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lations,  and  is  therefore  ultra  vires  null  and 
void,  and  of  do  legal  effect. 

People  V.  OiUson,  109  N.  Y.  889;  Civil  Rights 
Cases,  109  U.  8.  11,  27  L.  ed.  839;  Mvgler  v. 
Kansas,  128  U.  S.  661,  31  L.  ed.  210;  Ritcliie 
V.  People,  155  111.  98,  29  L.  R.  A.  79,  and  au- 
thorities there  cited. 


Because  they  violate  art.  6  of  the  Constita- 
tioD  of  this  state,  in  this,  that  they  deprive 
persons  of  liberty  and  property  without  due 
process  of  law, 

Ritc/iie  V.  People,  155  111.  98,  29  L.  R.  A.  79; 
Frorer  v.  People,  141 IIL  171.  16  L.  R  A.  498 
State  V.  Loomis,  115  Mo.  807.  21  L.  R.  A.  789 


ior  in  public  places,  to  suppress  disorderly  houses, 
and  trenerally  to  provide  for  the  safety,  prosperity, 
and  irood  order  of  the  city,— the  city  has  do  power 
to  pass  an  ordinance  deolarlng  the  settinfr  up  and 
keeping  of  any  ffamblinff  device  a  misdemeanor, 
and  pu Dishing  the  same  as  such.  Mount  Pleasant 
V.  Breeze.  11  Iowa,  899. 

d.  BowUng  alleys. 

A  bowliofr  alley  Is  not  of  itself  a  nuisance,  since 
it  may  either  remain  unused,  or  it  may  be  used  only 
as  a  place  of  innocent  amusement:  its  injurious 
character  depends  upon  the  improper  use  alone. 
But  the  legrislature  may  determine  that  an  instru- 
ment which  tends  to  facilitate  vicious  practices  is 
of  itself  an  evil  which  ought  to  be  prohibited. 
.State  V.  Noyes,  80  N.  H.  279. 

An  ordinaBce  which  prohibits  noisy  amusements, 
and  prevents  immorality,  will  be  upheld.  Ex  parte 
Smith,  38  Cal.  702. 

If  the  towQ  authorities  adopt  a  statute  making 
bowling  alleys  a  nuisance  such  statute  has  a  bind- 
ing eifect  upon  such  town,  and  therefore  such 
alleys,  when  situated  within  a  certain  distance 
from  a  dwelling  house,  become  a  nuisance,  within 
the  meaning  of  such  statute,  which  may  be  abated 
by  the  public  authorities.  State  v.  Noyes,  80  N:  H. 
S79. 

So,  if,  by  the  general  terms  of  a  village  charter, 
the  trustees  are  authorized  to  make  by-laws  rela- 
tive to  slaughterhouses  and  nuisances  generally, 
and,  pursuant  to  such  authority,  they  psss  a  by-law 
declaring  the  keeping  of  a  ten-pin  alley  for  gain  to 
be  a  nuisance,  such  ordinance  is  valid,  even  though 
the  owner  thereof  has  printed  rules  posted  therein 
relative  to  the  game,  and  forbidding,  abating,  and 
prohibiting  the  use  of  the  alley  by  minors  or  boys, 
such  an  enterprise  having  no  useful  end.  Tanner 
V.  Albion,  5  Uill|J21, 40  Am.  Dec.  887. 

e.  Drunkenness. 

In  Missouri  drunkenness  Is  not.  per  se,  the  sub- 
ject of  legislative  prohibition.  St.  Joseph  v.  Har- 
ris. SO  Mo.  App.  122, 127. 

Drunkenness  cannot  be  made  the  subject  of  mu- 
nicipal regulation,  except  where  its  existence  in 
the  individual  is  at  a  place,  or  under  circumstances 
or  condrtions,  when  it  annoys  or  disturbs  others; 
and  therefore  any  sweeping  regulation  interdicting 
under  penalty  drunkenness  generally,  or  any  case 
other  than  those  specified  in  the  exception  above 
mentioned,  would  be  an  invasion  of  the  *inallen- 
able  rights  of  the  citizen."  St.  Joseph  v.  Harris,  60 
Mo.  App.  122. 127.  To  the  same  effect,  St.  Louis  v. 
Fitz,  68  Mo.  682. 

.  In  Qrand  Rapids  v.  Newton  (Mich.)  85  L.  R.  A. 
228,  an  ordinance  which  prohibited  ''drunkards,  in- 
toxicated persons,  tipplers,  gamblers,  persons  hav- 
ing the  reputation  or  name  of  being  prostitutes,  or 
other  disorderly  persons,  from  congregating,  as- 
sembling, visiting,  or  remaining."  and  forbidding 
the  keeper  of  any  tavern  or  house,  or  any  saloon, 
cellar,  shop,  office,  or  other  residence  or  place  of 
business,  to  allow  such  act,  was  held  unreasonable 
and  beyond  the  power  of  the  council  to  enact,  as  it 
was  not  limited  in  its  application  to  places  of  busi- 
ness which  required  police  regulation,  nor  to 
assemblages  of  immoral  persons,  and  did  not  make 
knowledge  of  the  reputation  of  the  person  so  visit- 
ing such  place  an  Ingredient  of  the  offense.  In  this 
jcase,  however,  the  act  was  not  declared  a  nuisance. 
89  L.  R.  A. 


II.  Nuisances  affectinif  public  peace  and  good  order, 
a.  In  oeneraJL 

Under  a  dty  charter  which  gives  the  common 
council  power  and  authority  *'to  define  and  prevent 
disorderly  conduct,  to  prevent  all  disorderly  as- 
semblages, all  disturbing  noise,  all  drunkenness  in 
public  places,  and  to  punish  vagrants,  beggars,  and 
disorderly  persons  as  defined  by  law,"  the  common 
council  have  power  to  define  what  disorderly  ocfn- 
duct  Is,  and  also  who  shall  be  considered  disorderly- 
persons.    People  V.  Miller,  38  Hun,  82. 

A  house  of  ill  fame,  or  a  disorderly  bonee,  is  a 
nuisance  affecting  the  public  peace  and  good  order 
of  the  community,  and  as  such  may  be  abated  by 
such  lawful  means  or  methods  as  may  be  necessary 
to  accomplish  the  end  in  view.  Childress  v.  Nash- 
ville, 8  Sneed.  847«  860. 

Under  the  police  power  persons  disturbing  the 
public  peace,  persons  guilty  of  a  nuisance,  or  ob-- 
structing  the  public  highways,  and  like  offenses* 
may  be  summarily  arrested  and  fined,  without  any 
infraction  of  that  part  of  the  Constitution  which 
apportions  the  administration  of  the  judicial  power 
strictly  as  such.  Shafer  v.  Mumma,  17  Md.  38L,  886^ 
79  Am.  Dec  668. 

The  English  statutes,  16  Vict.  chap.  86,  which  pro- 
vides for  the  most  stringent  provisions  respecting 
licensing,  inter  slia,  of  runners  and  other  persona 
soliciting  visitors  to  resort  to  taverns  or  public 
places  and  acting  as  guides  to  the  objects  of  curios- 
ity in  the  vicinity  thereof,  and  also  gives  power  to 
a  municipal  council  of  the  township  to  make  by- 
laws to  prohibit  the  same  without  a  lioense,  waa 
held  not  to  authorize  the  passing  of  a  by-law  to 
prevent  a  nuisance  which  was  not  in  itself  unlaw, 
f  ul,  the  court  stating  that  the  absolute  prohibition 
of  any  particular  occupation  not  in  itself  unlaw- 
ful, and  only  a  nuisance  from  its  abuse,  could  not 
be  held  to  come  fairly  within  the  general  power  to- 
make  by-laws  for  the  peace,  welfare,  and  good 
government  of  a  town,— especially  when  authority 
was  given  over  particular  matters  by  the  same 
statutes,  and  some  In  reference  to  matters  of  so 
nearly  a  similar  character  as  almost  to  warrant  the 
application  of  the  maxim  Expreesio  unius  est  ezelU' 
ffto  alterius.    Davis  v.  Clifton,  8  U.  C.  C.  P.  288. 

An  ordinance  prohibiting  the  utterance  of  pro- 
fane language,  words,  or  epithet»in  the  hearing  of 
two  or  more  persons  was  upheld  in  Ex  parte  De- 
lan'ey,  48  Cal.  478,  as  being  within  the  authority 
conferred  upon  the  municipality  by  the  3d  subdi* 
vision  of  §1  of  Cal.  Stat.  1868,  p.  640,  which  gave 
power  to  prohibit  and  suppress  or  exclude  from 
certain  limits  houses  of  ill  fame,  prostitution,  and 
gambling,  and  to  prohibit  and  suppress  or  exclude 
from  certain  limits,  or  regulate,  all  occupations, 
houses,  places,  pastimes,  amusements,  exhibitions, 
and  practices  which  were  against  good  morals,  con- 
trary to  public  order  and  decency,  or  dangerous  to 
the  public  safety.  In  this  case,  however,  the  act 
was  not  specifically  declared  a  nuisanoe. 

Public  picnics  and  open-air  dances  within  the 
limits  of  the  village  cannot  be  declared  nui- 
sances by  a  village  ordinance,  such  not  being  nui- 
sances in  themselves.  Des  Plainee  v.  Poyer,  128  DL 
848,  Affirming  22  III.  App.  674. 

And  a  city  ordinance  which  provides  that  the 
working  of  convicts  upon  t^e  streets  of  the  city 
is  a  nuisance,  inasmuch  as  It  is  calculated  to  pro- 
duce riots,  endanger  the  lives  of  the  Inbabttanta^ 
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Stau  V.  Q0odwUl,  88  W.  Va.  179.  6  L.  R.  A. 
•«21;  Qodcharles  v.  Wtgeman,  118  Pa.  481; 
Com,  V.  Perry,  156  Mass.  117, 14  L.  R.  A.  826; 
BraeeviOe  Coal  Co.  v.  People,  147  111.  66,  22  L. 
B.  A.  840;  Re  Jacobs,  98  N.  Y.  98,  60  Am.  Rep. 
^6;  Cooley,  Const.  Lim.  6th  ed.  p.  484. 
Because  they  are  in  violation  of  the  law  of 


the  land,  are  without  public  utility,  and  they 
unwarrantably  restrict  and  interfere  with  de- 
fendant in  the  use  and  enjoy ment  of  his  capi- 
tal, and  the  use  of  his  lawful  licensed  business. 

See  authorities  cited  above. 

Because  the  state,  not  haviofc  the  authority 
to  pass  the  act  in  question,  could  not  delegate 


and  disturb  the  peaoe  land  ffood. order  of  the  city, 
is  invalid  In  so  far  as  it  declares  such  act  to  be  a 
nuisance.  Ward  v.  Little  Bock,  41  Ark.  6S0, 48  Am. 
Bep.  46,  47. 

b.  Intoxiealino  liQUort. 


'  lo  many  cases  ordinances  restraining  or  prohibit- 
ing the  sale  of  intoxicatlnfr  liquors  within  the  town 
or  dty  limits  have  been  held  vaUd  as  passed  for 
the  preservation  of  good  order,  decorum,  and  de- 
■oency  within  the  city  limits,  and  for  the  public 
welfare;  but  as  these  cases  do  not  pass  upon  the 
•question  of  the  maintenance  of  such  places,  or  the 
restriction  or  prohibition  of  them  as  nuisances, 
they  are  omitted  from  the  present  note,  which  is 
limited  to  the  consideration  of  Intozicatinff  liquors 
and  their  abatement  as  nulsaoces  by  the  municipal 
authorities.  So,  in  many  cases  the  subject  has  been 
governed  by  state  statutes,  and  though  such  stat- 
utes may  declare  the  offense  a  nuisance,  yet,  inas- 
much as  the  question  of  municipal  control  over 
euch  nuisances  has  not  arisen  in  these  cases,  which 
have  been  prosecutions  at  the  instance  of  the  state 
for  violation  of  the  state  laws,  they  are  purposely 
omitted  from  the  present  discussion. 

The  legislature,  in  the  exercine  of  its  power  to 
regulate  the  police  of  the  state,  may  prohibit  the 
sale  of  intoxicating  liquors  throughout  the  state« 
or  in  specified  localities,  and  so  may  cities  and 
towns  by  their  by-laws  made  pursuant  to  their 
charters,  such  power  being  part  of  the  great  funda- 
mental principles  that  enter  into  and  compel  the 
necessity  of  government  for  the  protection  of  the 
people  against  crime,  immorality,  vice,  and  even 
nuisances.    Dingman  v.  People.  51  111.  277,  280. 

A  state  has  power  to  declare  that  any  place  kept 
and  maintained  for  the  illegal  manufacture  and 
sale  of  intoxicating  liquors  shall  be  deemed  a  com- 
mon nuisance,  and  be  abated,  and  at  the  same  time 
to  provide  for  the  indictment  and  trial  of  the  of- 
fender.   Mugler  V.  Kansas,  123  Cr.  B.  823, 81  L.  ed. 

So,  a  city  may.  under  its  charter,  declare  the  sale 
of  intoxicating  liquors  a  nuisance.  Block  v.  Jack- 
sonville, 88  111.  801,  808;  Goddard  v.  Jacksonville,  15 
111.  568, 60  Am.  Deo.  773;  Byers  v.  Olney,  10  111.  85; 
Jacksonville  v.  Holland,  19  111.  271;  PokJn  v.  Smel- 
zel.  21  111.  464. 74  Am.  Dec.  105;  Coulterville  v.  Qilleo, 
72  nL609.  001;  Bennett  v.  People.  80 IIL  884. 
•  It  is  competent  for  the  legislature  to  declare  any 
practice  deemed  injurious  to  the  public  a  nui- 
sance, and  to  punish  it  accordingly;  and  whether 
the  law  is  politic,  or  expedient,  or  necessary,  is  not  a 
question  with  which  the  courts  have  anything  to 
do,  such  question  being  between  the  people  and 
those  to  whom  they  delegate  the  temporary  power 
of  making  laws;  and  therefore  a  law  which  makes 
the  selling  of  intoxicating  liquors  a  nuisance  is 
within  these  principles.  BepLey  v.  State,  4  Ind. 
»&,  68  Am.  Dec.  628;  McLaughlin  v.  State,  45  Ind. 
888,341. 

It  is  competent  for  the  legrislature,  as  a  means  of 
carrying  Into  effect  a  law  to  prohibit  the  unlawful 
sale  of  intoxicating  liquors,  to  declare  the  keeping 
of  such  liquors  for  the  purposes  of  sale  In  any 
place  within  any  city  or  town  unlawful,  and  to  de- 
olare  the  liquor  thus  kept  liable  to  seizure  and  for- 
feiture as,  quasi,  a  nuisance,  under  a  proper  and 
well-guardcMl  system  of  regulation.  Fisher  v.  Mo- 
Oirr,  1  Gray,  1,  ^  01  Am.  Dec.  881. 

In  passing  upon  the  validity  of  anjordinance 


prohibiting  the  sale  of  spirituous  and  otbe^  intoxi- 
cating liquors,  the  court,  in  East  St.  Louis  v.  Weh- 
rung,  60  lU.  28, 81,  stated  that  in  creating  municipal 
corporations  it  was  designed  to  aid  the  government 
in  the  preservation  of  good  order,  and  to  protect 
more  effectually  persons  in  the  particular  com- 
munity from  injuries  and  annoy anoes  that  could 
not  be  soVeadily  guarded  against  by  the  general 
laws  of  the  state;  and  that  in  conferring  the  power 
upon  the  corporate  body  it  was  with  the  intention 
that  it  should  be  exercised  by  the  body  created  and 
in  the  mode  prescribed,  and  any  departure  from 
such  authority,  or  any  attempt  by  the  body  to 
transfer  itslpowers  to  others,  was  unwarranted. 
In  that  case,  however,  it  did  not  appear  that  the 
ordinance  specifically  declared  intoxicating  li- 
quors to  be  a  nuisance. 

An  ordinance  declaring  the  sale  of  liquors  in  the 
town  to  be  a  nuisance, and  imposing  a  fine,  will  be 
upheld  as  valid,  upon  the  ground  that,  although 
liquors  are  property  and  their  sale  is  as  much  se- 
cured as  that  of  any  other  property,  yet  the  sale 
for  use  as  a  common  beverage  and  tipplingis  hurt 
f ul  and  injurious  to  the  public  morals,  good  order, 
and  well  being  of  the  society.  Goddard  v.  Jack- 
sonville, 15  IIL  588, 00  Am.  Dea  778;  Byers  v.  Olney, 
10111.86.  ' 

In  Jacksonville  v.  Holland,  IV  HI.  871,  the  court 
upheld  an  ordinance  of  the  town  declaring  gro- 
ceries for  the  sale  of  intoxicating  drinks  nuisances. 
In  an  action  to  recover  the  penalty  incurred  for 
the  violation  of  an  ordinance  declaring  the  sale  of 
spirituous  liquors  a  nuisance,  it  was  held  that  the 
same  was  in  the  nature  of  a  tort,  in  which  one  or 
more  of  the  attending  parties  miirht  be  sued,  for 
the  reason  that  torts  were  Joint  and  several,  and 
so,  of  those  who  are  active  in  maintaining  a  nui- 
sance, one  or  more  are  liable  to  the  penalty.  Jack> 
sonville  v.  Holland,  19  III.  271. 

So,  in  Gardner  v.  People,  20  III.  480,  the  ordi- 
nance  declared  spirituous  and  other  intoxicating 
liquors  a  nuisance,  and  provided  a  penalty,  but  the 
question  in  that  case  turned  upon  the  point  as  to 
whether  or  not  the  authority  given  to  the  town  to 
pass  ordinances  in  relation  to  such  liquors,  and  de- 
claiiog  the  same  nuisances,  had  the  effect  of  re- 
pealing the  general  law  of  the  state,  the  court 
holding  that  it  did  not. 

In  Harbaugh  v.  Monmouth,  74  111.  867,  889,  the 
court  looked  upon  the  decision  in  the  prior  case  of 
Goddard  v.  Jacksonville,  15  UL  588,  which  had  been 
followed  and  affirmed  in  numerous  other  decisions, 
as  fully  settling  the  law  upon  the  subject  that  un- 
der a  charter  givinir  the  city  power  to  make  regu- 
lations to  insure  the  general  health  of  the  inhabit- 
ants, and  to  declare  what  should  be  a  nuisance, 
and  to  prevent  and  remove  the  same,  and  to  li- 
censee, tax,  restrain,  prohibit,  and  suppress  tippling 
bouses  and  other  disorderly  houses,  a  city  had 
power  to  declare  the  sale  of  intoxicating  liquors  to 
be  a  nuisance. 

In  Denneby  v.  Chicago,  120  111.  881,  686,  it  is  said 
that  police  regulations  prohibiting  the  sale  of 
liquors  are  sustained  upon  the  ground  that  they 
are  established  for  the  prevention  of  intemper- 
ance, pauperism,  and  crime,  and  for  the  abate- 
ment of  nuisances. 

So,  the  validity  of  an  ordinance  relating  to  the 
sale  of  intoxicating  liquors  was  upheld  in  Pekin  v. 
SmelzeL  21  UL  404,  409,  74  Am.  Dec.  105,  but  the 
ordinance  did  not  declare  it  to  be  a  nuisance  al- 


536 


Louisiana  Sitfbemb  Coubt. 


Dbc.^ 


to  the  city  of  New  Orleans  any  power  and 
authority  to  pass  an  ordinance  which  in  itself 
could  not  make  a  misdemeanor. 

It  is  manifest  from  a  perusal  of  the  ordinance 
and  laws  on  which  the  affidavit  is  based,  that 
the  legislature  and  city  council  never  intended 
that  its  provisions  should  apply  to  cases  such 
as  the  one  at  bar. 


Messrs,  Howe,  Spencer,  ft  Cocke  and 
H.  C.  PrevoBt,  for  appellee: 

Act  19  of  1888  is  not  invalid  under  article  29^ 
of  the  Constitution.  It  has  a  unity  of  object^ 
and  its  details  are  germane. 

State  V.  Laeombe,  12  La.  Ann.  105;  Clark  t. 
Board  of  Health,  30  La.  Ann.  1851:  Staie, 
Southern  Bank,  v.  PiWmry,  81  La.  Ann,   1;- 


though  tho  court  approved  of  the  decision  in  the 
prior  case  of  Goddard  v.  Jacksonville,  15  III.  680«  00 
Am.  Deo.  773. 

In  State,  Yance,  v.  Crawford,  28  Kan.  726.  42  Am. 
Rep.  188.  188,  wherein  the  state  statute  declared 
that  saloons  were  public  nulBances  and  provided 
for  their  abatement,  the  court  stated  that  every 
place  where  a  public  statute  is  openly,  publicly, 
repeatedly,  contiDuously,  persistently,  and  inten- 
tionally violated  is  a  public  nuisance. 

Uader  an  act  incorporating  -a  town  and  eriving^ 
the  authorities  power  to  make  laws  '*to  restrain 
and  prohibit  every  species  of  gambling,  drunken- 
ness, etc,  and  to  grant  licenses  to  the  retailers  of 
spirits  and  liquors,  and  to  regulate  and  restrain 
them  when  deemed  a  nuisance,  etc.,  and,  in  gen- 
eral, to  pass  such  laws  not  contrary  to  the  Consti- 
tution of  the  state,  and  the  laws  thereof,  which 
the  corporation  shall  deem  expedient  and  neces- 
sary, it  is  enough  if  the  retailing  of  spirits  is 
deemed  a  nuisance,  and  that  the  corporate  powers 
are  to  determine  whether  recalling  is  a  nuisance, 
so  as  to  warrant  the  exercise  of  the  extraordinary 
and  high  power  of  restraining  it.  Marion  v. 
Chandler,  0  Ala.  800, 002. 

And  such  act  confers  upon  the  corporation  the 
power  of  prohibiting  the  retailing  of  spirits  within 
its  limits  without  ilrst  paying  a  license.  Marion  v. 
Chandler,  6  Ala.  800, 002. 

Ordinances  passed  by  the  public  authorities  pur- 
suant to  the  power  given  them  under  the  act  of 
incorporation  and  state  laws  regulating  the  sale  of 
intoxicating  liquors  are  regarded  as  police  regula- 
tions established  by  the  legislature  for  the  suppres- 
sion and  prevention  of  intemperance,  pauperism, 
and  crime,  and  for  the  abatement  of  nuisances; 
and  license  fees  recovered  therefor  are  not  re- 
garded as  an  exercise  of  the  taxing  power,  as  pur- 
suits which  are  pernicious  or  detrimental  to  pub- 
lic morals  may  be  prohibited  altogether,  or  li- 
censed for  a  compensation  to  the  public.  State, 
TrolL  V.  Hudson,  78  Mo.  302,  804. 

So,  an  ordinance  which  dedaree  the  sale  of  in- 
toxicating liquors  to  be  a  nuisance,  and  imposes  a 
line  for  a  violation  thereof,  will  be  upheld  as  valid. 
Ooddard  v.  Jacksonville,  16  111.  588.  00  Am.  Dec.  77& 
In  the  above  case  the  general  law  under  which 
the  town  was  incorporated  empowered  it  to  es- 
tablish and  execute  such  ordinances  in  writing, 
not  Inconsistent  with  the  laws  or  the  Constitution 
of  the  state,  as  it  should  deem  necessary  to  pre- 
vent and  remove  nuisances;  and  a  later  act  further 
empowered  it  to  declare  what  should  be  consid- 
ered as  nuisances  within  the  limits  of  the  corpora- 
tion, and  to  provide  for  the  abatement  and  re- 
moval thereof;  and  l)oth  acts  were  re-enacted  In  a 
later  state  statute.  The  court  stated  that  the  ob- 
jection that  the  ordinance  was  an  Invasion  and  in- 
fringement of  private  rights  and  private  property 
was  fully  answered  by  the  maxim  as  applicable  in 
that  class  of  police  powers.  Sic  utere  ttio,  xU  aHenum 
non  IfBdas,  Gtoddard  v.  Jacksonville,  15  111.  588,  00 
Am.  Dec.  773. 

In  Byers  v.  Olney,  10  111.  36,  the  court  approved 
of  the  ruling  In  the  above  case  of  Goddard  v. 
Jacksonville,  16  III.  688,  80  Am.  Dec.  778,  although  in 
that  case  the  ordinance  did  not  specifically  declare 
the  selling  of  Intoxicating  liquors  to  be  a  nuisance. 
So,  a  city  ordinance  which  prohibits  the  sale 
of  spirituous  and  intoxicating  liquors  within  the 
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corporate  limits  or  within  one  mile  of  the  oity^ 
and  adjudges  the  same  a  nuisance,  is  valid  and 
binding,  the  corporate  authorities  of  a  town  hav- 
ing authority  to  declare  the  sale  of  intoxicatingr 
liquors  a  nuisance.  Harbaugh  v.  Monmouth,  74- 
lU.  807. 800. 

And  a  city  ordinance  prohibiting  the  sale  of  in- 
toxicating liquors,  and  providing  that  any  person 
violating  the  same  shall  be  guilty  of  a  nuisance^ 
and  upon  conviction  shall  be  fined,  properly  de- 
fines the  offense,  and  prescribes  the  punishment^ 
although  such  portion  of  it  as  calls  It  a  nuisance 
may  be  rejected  as  surplusage.  Carthage  v.  Buck- 
ner,  4  Dl.  App.  817, 322. 

Again,  a  city  ordinance  prohibiting  the  sale  of 
intoxicating  liquors  as  a  nuisance  in  any  refresh- 
ment  saloon  or  restaurant  within  the  city,  but  not 
prohibiting  the  use  or  keeping  thereof  elsewhere, 
merely  selecting  the  place  of  a  certain  class  and 
prohibiting  Its  use  in  such  places,  is  not  unreason- 
able, and  ia  a  valid  exercise  of  its  police  power* 
State  V.  Clark,  28  N.  H.  170, 81  Am.  Dec.  011. 

Under  an  ordinance  providing  that  persons  keep- 
ing notorious,  disorderly,  and  riotous  houses  for 
the  resort  of  idle  and  drunken  persons  shalU  on 
conviction,  be  liable  to  fine,  and  also  the  forfeit- 
ure of  his  or  their  license  to  keep  the  same,  to  be- 
withdrawn  by  the  intendant,  and  shall  be  debarred 
of  the  privilege  of  again  obtaining  a  license  ta 
keep  such  a  house  or  bar,  until  he  produces  satis- 
factory assurances  and  sufficient  securities  against 
committing  a  like  offense.  The  revocation  of 
the  license  does  not  preclude  the  contlnuance- 
of  the  business,  as  it  provides  that  upon  oer-« 
tain  contingencies  it  may  be  continued,  and 
such  proviso  is  not  In  restraint  of  trade  as  it  is 
a  mere  regulation  thereof  to  keep  it  in  proper 
bounds,  the  city  council  being  charged  with  the 
police  regulations  of  the  city,  the  preservation  of 
order,  and  the  comfort  and  happiness  of  its  inhabit- 
ants, and  such  ordinance  is  enacted  to  suppress  in 
a  summary  manner  such  quasi  nuisances;  and  the 
court  will  therefore  refuse  to  interfere  with  such 
municipal  regulations,  it  not  appearing  that  the- 
city  council  have  transcended  their  powers  or  vio- 
lated their  functions.  Towns  v.  Tallahassee,  U  Fla. 
180. 134. 

Section  466  of  the  Iowa  Code  enumerates  certain 
powers  of  the  incorporation,  such  as  the  prevention 
of  riots,  noise,  disturbances,  disorderly  assem- 
blages, etc.,  and  provides  that  such  incorporations 
shall  have  power  ''to  preserve  peace  and  order 
therein,*^  and  %  482  empowers  municipal  corpora- 
tions to  make  and  publish  such  ordinances,  not  in- 
consistent with  the  laws  of  the  state,  as  shall  seem 
necessary  and  proper  to  provide  for  the  safety, 
preserve  the  health,  promote  prosperity,  improve 
the  morals,  order,  comfort,  and  convenienoe  of 
such  corporation  and  the  in  habitants  thereof. 

Under  the  above  sections  ichas  been  held  that  an 
ordinance  declaring  any  person  found  in  a  state  of 
intoxication  in  the  town  guilty  of  a  misdemeanor 
and  liable  to  be  taken  by  the  marshal,  without  war- 
rant, before  the  mayor  if  in  a  fit  condition  for  trial, 
and  if  not  In  such  condition  to  be  taken  to  jail  un- 
til in  such  condition,  and  imposing  a  penalty,  was 
within  the  authority  conferred  by  the  Code,  th& 
council  determining  that  such  person,  in  depriving- 
himself  of  his  reason  by  intoxication,  has  done  an 
^ct  derogative  to   the  peace  and  order  of  th» 
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State  y.  BoH,  81  La.  Ann.  663,  88  Am.  Rep.  | 
224;  State  ▼.  Henderson,  82  La.  Ann.  780;  New 
Orkans  Taxpayertt  Asao,  v.  New  Orleane,  88 
La.  Ann.  670;  State  v.  Taylor,  84  La.  Ann.  981 ; 
Stiite  Y.  Duhoie,  89  La.  Ann.  676;  Louisiana 
Bd.  of  Trusteee  of  American  Printing  House 
for  Blind  y.  Dupuy,  87  La.  Ann.  188;  Edwards 
Y.   Pdiee  Jury,  89  La.  Ann.  859;  Conery  y. 


New  Orleans  Watenoorks  Co,  41  La.  Ann.  924; 
Lucky  Y.  Police  Jury,  46  La.  Ann.  686;  State 
Y.  Breeden,  47  La.  Ann.  874.  ^  "* 

If  act  19  of  1888  be  inYalid,  the  city  hadfa 
right  under  the  charter  of  1882,  act  20,  §§  7.  8, 
to  adopt  the  ordinance  of  NoYember  15,  1888, 
enforced  in  the  instant  case. 

Third  Municipality  y.  Blanc,  1  La.  Ann. 


inoorporatloD,  and  the  oomfort  and  conventeDoe 
of  the  Id habitantp.  Bloomfleld  v.  Trimble,  54  Iowa, 
a09,  87  Am.  Rep.  212.  In  this  case,  however,  no 
specific  power  to  abate  nuisances  was  given  by  the 
charter,  neither  was  drunkenness  specially  declared 
to  be  a  nuisance,  although  the  terms  of  the  charter 
were  broad  enough  to  embnice  subjects  of  munici- 
pal control  which  were  not  expressly  or  partic- 
ularly meotioDed  in  the  sections  of  the  Oode  con- 
ferring powers  upon  cities  and  towns. 

But,  although  the  question  of  the  power  of  a 
municipal  corporation  to  abate  a  public  nuisance 
was  not  directly  involved  in  the  case  of  McCrowell 
Y.  Bristol,  5  Lea,  686,  688  (the  direct  question  being 
the  liability  for  not  abating  a  saloon  as  a  nuisance), 
yet  the  court  said  that,  as  the  keeping  of  a  saioon 
was  authorized  and  regulated  by  law  for  which  a 
tax  was  paid  to  the  state  and  county,  and  also  to 
the  corporate  authorities  when  the  business  was  to 
be  carried  on  within  a  town,  such  business  was  not  a 
nuisance  per  «e,  and  that  if  it  was  so  at  all  it  became 
so  by  the  manner  In  which  it  was  kept,  and  that 
although  the  power  to  abate  nuisance  of  a  certain 
character  was  conceded,  yet  the  power  of  a  town  or 
city  government  to  abate  a  nuisance  consisting  in 
the  disorderly  manner  in  which  a  drinking  saloon 
was  kept,  was  not  so  clear. 

Bo,  an  ordinance  regulating  the  license  of  dram- 
shopa  and  the  grocery  business,  and  providing  that 
upon  any  violation  of  the  same  the  town  council 
shall  revoke  such  license,  and  the  town  constable 
shall  immediately  close  up  the  premises,  such  ordi- 
nance, in  so  far  that  it  authorizes  the  closipg  up  of 
such  saloon  or  grocery  business  by  force,  without 
In  the  first  place  bavins  the  same  judicially  de- 
clared a  nuisance  ordered  to  be  abated,  is  unconsti- 
tutional.   Baldwin  v.  Smith,  82  III.  162. 

And  where  by  ordinance  intoxicating  liquors, 
kept  within  the  town  limits  for  sale  or  to  be  given 
away  to  be  drunk  within  such  limits,  are  declared  a 
nuisance,  and  the  police  officers  are  directed  to 
abate  the  same  by  removlnfr  them-  beyond  such 
limits,  such  liquors  cannot  be  taken  away  until  it 
has  been  judicially  determined  that  the  ordinance 
has  been  violated.  Barst  v.  People.  61  lU.  2S6,  2 
Am.  Rep.  301. 

Again,  although  the  town  has  power  under  its 
charter  to  declare  the  sale  of  spirits  or  Jbeer  within 
its  limlu  to  be  a  nuisance,  and  can  punish  it  as 
such,  yet  the  charter  gives  it  no  extraterritorial 
power  in  regard  to  nuisances,  and  therefore  such 
ordinance.  In  so  far  as  it  related  or  applied  to  8  miles 
beyond  the  corporate  limits,  ia  void.  Strauss  v. 
Pontiac,  40  IlL  801,806. 

The  charter  in  the  above  case  authorized  the 
town  to  declare  what  shall  be  nuisances,  and  to 
prevent  and  remove  the  same,  and  to  prohibit  tlp- 
pUng  bouses  and  dram  shops  in  the  town  or  within 
5  miles  thereof,  and  to  forbid  any  person  from 
keepiog>  in  the  town,  or  within  3  miles  thereof,  of 
spirits  or  beer  for  the  purposes  of  traffic  under  the 
penalty  of  a  fine,  and  gave  power  to  make  all  ordi- 
nances necessary  to  carry  into  effect  the  execution 
of  such  powers.  It  was  held  that  the  city  had  no 
authority  to  pass  an  ordinance  forbidding  the  sale 
of  spirits  or  beer  outside  the  corporate  limits  and 
within  8  miles  thereof,  as  the  town  could  not  give 
its  ordinance  an  extraterritorial  effect  except  so 
far  as  it  might  be  clearly  authorized  so  to  do  by 
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the  legislature,  the  section  of  the  charter,  glvinflr 
the  town  power  to  legislate  and  to  prohibit  tippling 
houses  and  dram  shops  within  5  miles,  not  em- 
bracing the  power  to  prohibit  the  sale  for  exporta- 
tion or  for  domestic  use  of  beer,  the  act  not  pro- 
hibiting the  keeping  of  spirits  or  beer  for  the  pur- 
poses of  traffic  within  8  miles  of  the  town,  although 
conferrlnir  upon  the  town  power  to  eoadt  an  ordin- 
ance upon  the  subject.  Strauss  v.  Pontiac,  40  111. 
801,302. 

A  similar  decision  was  rendered  in  Ashton  v.  Ells- 
worth, 48  HI.  299.  although  it  did  not  appear  that 
the  act  was  specifically  declared  to  be  a  nuisance. 

A  charter  empoweriner  the  city  council  to  declare 
the  selling,  givinfir  away,  or  the  keeplner  on  hand 
for  Bale  of  any  spirituous  or  Intoxiciting  liquors, 
ale,  beer,  or  any  kind  of  fermented  liquors  within 
the  city  a  nuisance,  must  X>e  construed  so  as  to 
mean  that  the  liquors  must  be  kept  to  sell  within 
the  city,  and  as  not  intended  to  prohibit  the  posses- 
sion of  liquors  within  the  city  desiirned  for  sale 
elsewhere;  and  therefore  an  ordinance  making  it 
an  offense  for  any  person  within  the  city  to  have  in 
his,  her,  or  their  possession  any  intoxicating  li- 
quors exceeds  the  power  conferred,  no  right  being 
given  by  the  charter  to  make  the  possession  of  such 
liquors  within  the  city,  without  any  Intention  of 
selling  therein,  an  offense.  Sullivan  v.  Oneida,  61  111. 
242,246. 

Under  the  charter  in  tfae  above  case,  it  was  held 
thatan  ordinance  authorizing  thesearch  andseizure 
If  liquors  were  kept  in  the  city  whether  there  was 
an  intention  to  sell  them  or  ship  them  and  sell  else- 
where or  not,  it  was  held  that  such  ordinance  was 
ultra  vires  and  void  as  interfering  with  the  com- 
merce between  the  states,  it  might  be  with  foreign 
commerce;  and  that,  even  as  confining  its  operation 
to  the  ordinary  traffic  between  the  city  and  the 
nelsrhboring  towns  and  cities.  It  was  also  unjust 
and  illegal.    Sullivan  v.  Oneida.  61  111.  242,  246. 

Under  an  ordinance  which  prohibits  the  retailiner 
of  intoxicating  liquors,  but  gives  powerito  the  city 
council  to  license,  regulate,  and  tax  such  sales,  and 
to  declare  the  keeping  of  the  same  on  hand  to  be  a 
nuisance,  and  providing  for  Its  summary  abatement 
and  suppression  by  means  of  a  search  of  the  prem- 
ises and  the  seizure  and  sale  of  the  liquors  there 
found,  the  court  stated  that  if  the  article  so  found 
was  so  great  a  nuisance  as  to  require  such  summary 
proceedings  for  its  suppression,  the  sale  of  it  by  the 
officer  under  the  seizure  should  also  be  considered 
a  nuisance  which  ought  to  be  suppressed,  and  that 
therefore  such  ordinance  was  objectionable.  Sul- 
livan V.  Oneida,  61  111.  242, 247. 

In  Sullivan  v.  Stephenson,  62  111.  290,  the  court 
upheld  the  decision  in  the  above  case  of  Sullivan  v. 
Oneida,  61  111.  242,  247,  the  ordinance  passed  upon 
being  the  same  as  in  the  previous  case. 

So,  an  ordinance  prohibiting  the  playing  or  mak- 
ing a  noise  upon  any  musical  Instrument  in  any 
drinking  saloon  or  beer  cellar  after  midnisrht,  and 
also  prohibiting  any  female  from  being  in  any 
public  drinking  saloon  after  such  hour,  was  upheld 
in  Ex  parte  Smith,  88  Gal.  702,  although  the  city 
ordinance  did  not  specifically  declare  such  acts  to 
be  nuisances  nor  prohibit  them  as  such. 

Spirituous  liquors  are  not  of  themselves  a  com- 
mon nuisance,  but  the  act  of  keepln^r  them  for  sale 
by  statute  creates  a  nuisance;  but  it  is  not  lawf  u 
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:885;  State  v.  MatOe,  48  La.  Ann.  728;  Monroe 
▼.  Eardp,  46  La.  Ann.  1288;  Opelousas  Bd:  of 
Police  V.  Giron,  46  La.  Ann.  1864;  8taU  ▼. 
Duharry,  46  La.  Ann.  88;  State  v.  Dupaquier, 
46  La.  Ann.  587,  26  L.  R.  A.  162;  State  v.  Sar- 
radat,  46  La.  Ann.  700,  24  L.  R.  A.  584;  StaU 
-7.  Stone,  46  La.  Ann.  148. 

The  act  of  1888  does  not  violate  article  285 
•of  the  Constitution. 

The  ordinance  of  November  15,  1888,  does 
not  violate  article  1  of  the  Constitution. 

Municipality  No.  1  v.  Wilson,  5  La.  Ann. 
747;  Nolin  v.  Franklin,  4  Yerie.  163;  Com.  v. 
Abrahams,  156  Mass.  57;  1  Dill.  Mun.  Corp. 
§g  368,  875.  876,  698. 

The  ordinance  is  not  ultra  nires  of  the  city. 

It  does  not  interfere  with  any  right  of  prop- 
erty in  animals.  The  defendants  have  been 
found  guilty,  as  matter  of  fact,  of  cruelty  to 
animals  in  a  public  street.  The  facts  will  not 
be  inquired  into  on  appeal. 

Third  Municipality  v.  Blanc,  1  La.  Ann. 
885. 

Breauzt  J.,  delivered  the  opinion  of  the 
^^ourt: 

One  of  the  defendants  appeals  from  a  judg- 
ment condemning  him  to  pay  a  fine  of  $25, 
and  the  other  appeals  from  a  judgment  con- 
demning ))im  to  pay  a  fine  of  $2.50.  The 
•charge  upon  which  the  judgment  was  ren- 
dered was  that  of  cruelty  to  animals,  in  viola- 
lation  of  an  ordinance  of  the  city  council. 
The  case  comes  before  us  on  questions  of  law 
and  such  facts  as  may  be  needful  to  their  de- 
cision. 

The  first  point  urged  by  the  appellants  was 
that  the  recorder  erred  in  not  granting  defend- 
■auts'  motion  for  a  bill  of  particulars.  It  ap- 
pears that  the  affidavit  was  made  In  good 
faith,  and  that  it  was  reasonable,  and  that  the 
law  had  been  substantially  complied  with. 
It  could  have  been  amended  at  any  time  dur- 
ing the  hearing,  in  case  of  insufficiency  or  de- 
fect. It  was  not  amended,  and  on  the  trial  it 
did  not  become  apparent  that  an  amendment 
or  a  bill  of  particulars  was  needful.  Substan- 
tially the  defendants  must  have  known  the 
offense  for  which  they  were  tried. 

After  this  motion  had  been  overruled,  and 


the  defendants  had  taken  their  bills  of  excep- 
tion, they  made  the  defense  that  act  No.  19  of 
1888,  and  the  ordinance  under  which  they 
were  prosecuted,  violate  article  29  of  the  Con- 
stitution. With  reference  to  the  act,  it  is 
argued  that  it  contains  three  objects.  Two  of 
these  objects,  it  is  asserted,  are  not  necessary 
or  incident  to  the  main  object.  The  act  as- 
sailed by  the  defendants  as  being  unconstitu- 
tional is  entitled  *'An  Act  Relative  to  Societies 
for  the  Prevention  of  Cruelty  to  Animals; 
Their  Organization,  Their  Officers,  Members, 
and  Agents,  and  the  Fines  Collected  in  Prose- 
cutions Instituted  by  Them  and  the  Duties  of 
Municipal  Corporations  with  Respect  Thereto." 
The  plaintiff  seeks  to  support  the  act  on  the 
ground  that  the  object  is  to  prevent  cruelty  to 
animals  in  streets  and  other  places  of  the  mu- 
nicipal corporations;  that  under  the  title  of  the 
act  it  was  germane  to  that  part  of  the  statute 
relating  to  the  organization  of  societies  for  the 
prevention  of  cruelty  to  animals,  to  add  a  sec- 
tion making  it  the  duty  of  municipal  corpora- 
tions to  provide  by  ordinance  for  the  punish- 
ment of  cruelty  to  animals.  It  was  contended 
that  these  were  necessary  for  **onene8s"  or 
unity  of  object  in  the  act.  This  position  of 
plaintiff  is  controverted  by  the  defendants, 
who  urge  that  the  title  of  the  act  is  clear,  and 
that  it  could  convey  no  other  purpose  than  to 
provide  for  the  organization  of  societies  for 
the  prevention  of  cruelty  to  animals;  and  that 
the  other  part  of  the  act,  as  we  take  it,  which 
provides  for  the  organization  of  these  societies, 
directs  mayors  of  cities  to  commission  their 
agents  as  special  officers,  foreign  to  the  pur- 
pose of  the  act.  From  these  propositions  the 
conclusion  is  arrived  at  by  the  defendants  that 
the  provision  of  this  actcontains  three  different 
nongermane  objects.  They  are  briefly  stated: 
(1)  To  authorize  societies  to  prevent  cruelty  to 
animals;  (2)  to  direct  the  municipal  corpora- 
tions to  issue  commissions  to  designated  agents 
as  special  officers  of  the  society;  (8)  to  punish 
offenders. 

In  our  view,  the  different  provisions  of  the 
act  include  a  number  of  details  which  were 
deemed  necessary  in  order  to  accomplish  the 
purpose  in  view.  There  is  not  here  the  least 
inconsistency:  they  all  harmonize  to  one  end. 


for  any  person  to  destroy  them  by  way  of  abating 
the  common  nuisance.  Brown  v.  Perkins,  12  Gray, 
80, 100. 

As  to  the  power  of  a  municipality  to  order  the 
destruction  of  intozlcatingr  liquors,  see  Wallace  v. 
Biohmond  (Ya.)  96  L.  R.  A.  554. 

c.  Public  amuKmenis. 

It  has  t)een  said  that  a  house  or  place  kept  by  the 
owner  with  a  view  to  profit,  for  the  practice  of 
public  amusements  not  in  themselves  prohibited 
by  law,  cannot  be  held  to  be  a  nuisance  unless  such 
•consequence  attaches  from  the  mode  in  which  it  is 
kept.    State  v.  Hall,  32  N.  J.  L.  168, 164. 

Public  picnics  and  open-air  dances,  within  the 
limits  of  a  village,  cannot  be  declared  nuisances  by 
a  village  ordinance,  such  not  being  nuisances  in 
themselves.  Dee  Plalnes  v.  Poyer,  128  III.  348,  Af- 
firming 22  lii.  App.  574. 

So,  the  Ferris  Wheel,  erected  for  the  purpose  of 
amusement,  is  not  a  public  nuisance  abatable  by 
the  city  authorities,  it  not  being  a  nuisance  per  9e. 
Ferris  Wheel  Co.  v.  Chicago,  27  Chicago  Legal 
News,  889. 

«9  L.  R.  A. 


Theatrical  performances,  legalized  iby  the  pay- 
ment of  a  tax  Imposed  by  the  city  authorities,  are 
not  within  the  provisions  of  an  act  giving  such 
authorities  power  to  make,  limit  and  impose  rea^ 
sonable  fines  for  all  misdemeanors,  disorders,  neg- 
lects, and  nuisances  committed  within  the  limits 
of  the  city,  for  which  the  laws  of  the  state  have  not 
provided  an  ample  remedy.  Waters  v.  Leech,  Z 
Ark.  110,  156. 

Yet,  an  ordinance  which  prohibits  noisy  amuse- 
ments, and  prevents  Immorality,  will  be  upheld  as 
tending  to  prevent  nuisances.  Ex  parte  Smith,  8g 
Cal.  702. 

The  establishment  of  a  public  show,  such  as  a 
menagerie,  circus,  or  hippodrome,  on  a  tract  of 
land  dedicated  to  a  city  or  town  for  the  purpose  of 
a  graveyard,  and  actually  used  as  such,  constitutes 
a  public  nuisance  which  may  X>e  abated  by  the  au- 
thorities by  means  of  their  police  power  and  as  a 
government  agency,  and  not  merely  in  the  dis- 
charge of  their  purely  corporate  power  or  duty. 
Kansas  City  v.  Lemen,  U  U.  6.  App.  <M0,  67  Fed 
Rep.  907.  B.  W. 
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There  is  di£FereDce  in  details,  but  none  as  to 
•objects.  The  municipality  has  been  given  no 
power  save  that  needful  to  accomplish  the  one 
statutorv  object.  Two  agencies,  it  has  been 
repeatedly  held,  may  be  combined  under  one 
■authority,  with  the  view  of  carrying  out  an  end 
proposed.  Power  may  be  given  to  two  corpo- 
rations, and  the  statute  is  not  illegal,  as  con- 
taining two  objects,  from  the  fact  that  it  also 
authorizes  the  forming  of  a  society  solely,  in 
matter,  for  the  one  object  in  view.  The  title, 
also,  is  broad  enough  to  cover  all  the  provi- 
sions of  the  act,  and  the  body  of  the  act  con- 
tains one  object,— to  prevent  cruelty  to  ani- 
mals,— and  is  responsive  to  the  title  covering 
the  one  object.  State  v.  Taylor^  84  La.  Ann. 
-981 ;  Lucky  v.  Police  Jury,  46  La.  Ann.  686. 

We  take  up  the  next  ground  of  defense, — 
the  act  violates  article  285  of  the  Constitution, 
and  permits  infringement  upon  the  rights  of 
persons.  This  objection  is  founded  upon  the 
asserted  favoritism  of  the  society.  If  there  is 
-any  foundation  in  fact  in  the  position,  it  would 
be  evidence  of  the  violation  of  the  statute  by 
the  society,  and  not  an  indication  of  permis- 
sion to  commit  trespass  or  to  inflict  an  in- 
justica  The  matter  of  notice  to  one,  and  not 
to  the  other,  that  he  is  exposed  to  arrest,  be- 
-cause  of  his  direct  or  indirect  violation  of  the 
ordinance,  does  not  give  rise  to  any  question 
of  unconstitutionality  of  the  statute.  The 
complaint  is  not  before  us  contradictorily  with 
the  asserted  offending  society.  Moreover,  if 
it  be  as  asserted,  the  favoritism  could  nut  be 
Justified  by  any  of  the  terms  of  the  statute. 
The  prosecution  was  instituted  in  the  name  of 
the  state;  it  cannot  be  (as  defendants  would 
have  it)  presumed  that  it  was  instituted  by  the 
-society.  The  society,  not  being  a  party,  can- 
not be  held  responsible  for  alleged  partiality 
In  the  matter  of  the  enforcement  of  the  statute 
•relative  to  cruelty  to  animals. 

The  illegality  of  the  ordinance  to  prevent 
cruelty  to  animals  is  also  urged  on  the  ground 
that  it  does  not  come  within  the  scope  of  the 
police  power  of  the  city;  that  the  police  power 
•does  not  extend  to  the  protection  of  animals  in 


the  manner  the  ordinance  would  sanction; 
that  there  was  no  breach  of  order  or  disturb- 
ance of  any  kind,  and  the  act  of  the  defendant 
in  question  was  of  a  personal  character;  it 
concerned  only  the  appellants  personally.  We 
take  it  that  the  legislature  had  conferred  need- 
ful power  to  the  council  to  pass  ordinances  to 
prohibit  nuisances.  This  conferred  upon  the 
city  government  authority  to  impose  penalties 
upon  those  who  make  an  unlawful,  unreason- 
able, and  offensive  use  of  their  property. 
Cruelty  to  animals  on  the  public  street,  it  has 
been  held,  works  annoyance,  and,  as  such,  it 
is  in  violation  of  the  rights  of  the  public. 

The  objection  of  the  appellants  that  the  or- 
dinance interferes  with  private  risrhts  of  prop- 
erty, and  the  liberty  of  using  it,  and  of  enioy- 
ing  the  ownership,  is  equally  as  unfounded. 
The  rights  of  the  owner  of  animals  cannot  be 
injuriously  affected  or  obstructed  under  the 
terms  of  an  ordinance  requiring  that  they  be 
not  cruelly  treated  in  the  public  places  of  a 
city.  The  statute  relating  to  animals  is  based 
on  "the  theory,  unknown  to  the  common  law, 
that  animals  have  rights  which,  like  those  of 
human  beings,  are  to  be  protected.  A  horse, 
under  its  master's  hands,  stands  in  a  relation 
to  the  master  analogous  to  that  of  a  child  to  a 
parent. "  Bishop,  Statutory  Crimes,  §§  1 101  et  seq. 
Reasoning  from  that  basis,  we  feel  certain  that 
the  ordinance  and  the  statute  do  not  interfere 
with  the  private  right  of  property,  as  claimed. 

In  answer  to  the  contention  that  we  should 
review  the  facts,  we  deem  it  proper  to  say: 
This  being  an  appeal  from  a  fine  imposed  un- 
der a  municipal  ordinance,  this  court  is  not 
vested  with  jurisdiction  to  determine  on  the 
facts  of  the  case,  save  to  the  extent  needful  to 
pass  on  the  law  points  presented.  This  court 
has  naught  to  do  with  the  guilt  or  innocence 
of  those  against  whom  these  proceedings  were 
instituted.  This,  being  exclusively  a  matter  of 
fact,  does  not  come  within  the  exercise  of  our 
appellate  power. 

It  is  ordered  and  adjudged  that  the  judgment 
appeatedfrom  be  affirmed. 


PENNSYLVANIA  SUPREME  COURT. 


John  J.  PEPPERDAY 

CITIZENS'  NATIONAL  BANK   OF  LA- 
TROBE,  Appt 

ass  Pa.  619.) 

1.  A  bank  reeeiTlngr  a  eheek  instead  of 
eaah*  without  authority  from  its  principal,  on  a 
sale  of  his  stock,  and  creditinsr  his  account  with 
the  amount  of  it,  is  liable  to  him  therefor  not- 
withHtanding  the  fact  that  the  check  proves 
worthless,  and  irrespective  of  the  question  of  its 
dillffenoe  in  attempting  to  collect  it. 

B.  Volnntanr  payment  which  cannot  be 
recalled,  by  a  bank  to  its  principal,  is 


Note.— Ab  to  the  acceptance  of  somethinfr  be- 
sides money  from  a  bank  to  constitute  a  discharge 
of  the  drawer  of  a  check,  see  ni)U  to  Anderson  v. 
«iU(Md.)25L.B.A.»X). 


made  where,  after  taking  a  check  Instead  of  cash 
without  authority  to  do  so,  on  the  sale  of  stock, 
it  notifies  the  priocipal  of  the  deposit  of  the 
check  to  his  credit,  and  afterwards  pays  his  check 
for  the  proceeds. 

{MUcheVU  WiXLiatm,  and  Fell,  JJ.,  dissent.) 
(January  8, 1898.) 

APPEAL  by  defendant  from  a  jud foment  of 
the  Court  of  Common  Pleas  for  Westmore- 
land County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  which  had  been 
received  for  the  sale  by  defendant  of  securities 
belonging  to  plaintiff  which  reached  defend- 
ant in  the  shape  of  a  check  which  it  failed  to 
collect.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  D.  Albert,  A.  H,  Bell,  and 
Gaither  ft  Woods,  for  appellant: 

Plaintiff's  right  to  jrecover  must  be  predi- 
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cated  upon  the  negligence  of  the  defendant, 
and  consequent  loss  to  him. 

This  negligence  might  be  either:  (1)  Negli- 
gence in  the  selection  of  a  proper  broker;  (2) 
negligence  in  settlemeut  -with  the  broker  for 
proceeds  of  the  sale  of  stock;  (8)  negligence 
m  failing  to  account  to  plaintiff  or  hand  over 
to  him  the  evidence  of  settlement  with  the 
broker. 

Where  the  plaintiff  complains  of  an  injury 
resulting  from  the  negli^nce  or  unskilful  con- 
duct of  the  defendants,  in  the  performance  of 
some  work  or  duty  undertaken  by  the  latter, 
he  must,  whether  the  action  be  framed  In  con- 
tract, or  in  tort,  prove:  (1)  The  contract  or  un- 
dertaking; on  the  ground  of  which  the  defend- 
ant acted;  (2)  the  negligence  of  the  defendant; 
(8)  the  loss  which  has  resulted  from  it. 

2  Tomlin,  Law  Diet.  p.  680. 

The  facts  disclose  no  negligence  on  the  part 
of  the  defendant  in  its  settlement  with  the 
brokers. 

The  commission  of  a  negligent  act,  by  the 
omission  to  perform  a  legal  duty,  is  not  action- 
able without  proof  of  loss  or  injury. 

Mewrs.  James  S.  Moorhead  and  John 
B.  Head,  for  appellee: 

When  the  defendant  undertook  to  act  as 
aeent  for  the  plaintiff  in  procuring  a  sale  of 
bis  stock,  the  instructions  of  the  principal 
were  merely  to  sell  the  stocfc  and  receive  the 
proceeds.  It  was  bound  to  receive  money 
only,  and  if  it  saw  fit  to  accept  anything  else 
from  the  purchaser  or  any  subagent  it  em- 
ployed, its  principal  would  not  be  bound 
tiiereby,  but  could  compel  it  to  account  as  if 
it  had  received  the  cash. 

Paul  V.  Orimm,  165  Pa.  189;  Hazlett  v. 
Comntereial  Nat,  Bank,  182  Pa.  118;  Fifth 
Nat,  Bank  v.  Ashworth,  128  Pa.  212,  2  L.  R, 
A.  491;  MerchanUt  Nat.  Bank  v.  Qoodman, 
109  Pa.  422,  58  Am.  Rep.  728. 

Green*  J.,  delivered  the  opinion  of  the 
court: 

If  the  plaintiff  had  been  the^  owner  of  the 
check  in  question,  and  had  deposited  it  with 
the  defendant  bank  for  co]lection,it  may  be  con- 
ceded that  the  bank  would  not  have  been  liable 
for  the  nonpayment  of  the  check.  While  the 
course  and  the  process  of  collection  were 
rather  slow,  it  was  still  within  the  limits  of 
ordinary  bank  usage,  and  we  think  a  charge 
of  negligence  could  not  have  been  established. 
But  the  trouble  with  the  case  is  that  there 
were  no  such  facts  in  it.  The  plaintiff  was 
not  the  owner  of  the  check,  and  he  did  not 
deposit  it  for  collection.  The  check  was 
drawn  to  the  order  of  the  defendant,  and  was, 
therefore,  the  property  of  the  defendant. 
They  might  do  with  it  as  they  chose.  The  lia- 
bility of  the  defendant  to  the  plaintiff  was  not 
a  liability  on  the  check,  or  for  any  use  the  de- 
fendant did  make  or  could  make  of  it.  The 
check  was  the  exclusive  property  of  the  de- 
fendant. The  plaintiff  had  no  interest  in  it 
whatever.  In  order  that  the  plaintiff  mieht 
become  its  owner,  it  would  have  been  neces- 
sary for  the  defendant  to  indorse  it,  so  as  to 
make  it  payable  to  the  plaintiff's  order.  Even 
if  the  plaintiff  had  received  the  physical  cus- 
tody of  the  check  by  delivery  of  its  corpus  to 
him,  he  could  not  have  deposited  it  In  the 
89  L.  R  A. 


defendant's  bank  for  collection  without  the 
indorsement  of  it  by  the  defendant  to  his  order 
or  in  blank.  But  there  were  no  facts  of  that 
character  in  the  case.  The  bank  never  deliv- 
ered the  check  to  the  plaintiff,  nor  did  they  de- 
posit the  check  to  the  credit  of  the  plaintiff's 
account.  It  assumed  it  itself,  and,  of  course, 
assumed  the  collection  of  it.  The  plaintiff, 
as  a  matter  of  fact,  had  nothing;  whatever  to  do- 
with  the  check.  He  bad  no  right,  title,  or  in- 
terest  in  it,  and  he  was  never  placed  in  such  a 
position  by  the  bank  that  he  could  possibly 
have  exercised  any  claim  of  dominion  or  own- 
ership or  interest  of  any  kind  in  it.  Moreover, 
the  defendant  still  has  the  check.  It  has  never 
delivered  or  tendered  it  to  the  plaintiff,  and 
hence,  if  it  had  received  the  check  from  the 
plaintiff  in  regular  course,  it  would  have  been 
liable.  In  Bmh  Nat,  Bank  v.  Ashwarth,  12^ 
Pa.  212,  2  L.  R.  A.  491,  Mr.  JusUce  Pax- 
son,  delivering  the  opinion,  said:  "It  is  safe  to 
say,  as  a  general  rule,  that  when  a  bank  re- 
ceives a  check  from  one  of  its  depositors  for 
collection,  it  must  return  him  the  check  or  the 
money."  The  present  action  is  brought  by 
the  plaintiff,  as  a  depositor  in  the  defendant's 
bank,  to  recover  the  amount  of  his  deposit, 
$516.86,  standing  to  his  credit  on  the  books  of 
the  bank,  after  the  refusal  of  the  bank  to- 
pay  his  check  for  that  amount  on  Decem- 
ber 27,  1895.  The  defendant  company  re- 
fuses to  pay  the  money,  because  it  says 
that,  owine  to  a  transaction  which  it  had 
with  the  plaintiff,  it  bad  received  from  the 
plaintiff  fifty- one  shares  of  the  capital  stock 
of  the  Pennsylvania  Railroad  Company  to 
be  sold  for  his  account,  and  upon  his  direc- 
tions; that  they  had  sent  the  certificates 
of  stock  to  a  firm  of  brokers,  L.  H.  Tay- 
lor &  Co.,  in  Philadelphia,  where  they  re- 
mained until,  on  December  17,  1895,  the  plain- 
tiff directed  the  defendant  to  sell  twenty  shares 
of  the  stock  at  the  best  market  price  on  De- 
cember 18  or  19.  This  order  was  communi- 
cated to  the  brokers  by  the  bank,  and 
on  December  18  the  brokers  reported  that 
they  had  sold  the  stock.  On  December  20  the 
defendant  received  from  the  brokers  their 
check  on  a  Philadelphia  bank,  payable  to  the 
order  of  the  defendant  bank,  for  $1,078.75. 
They  then  credited  the  plaintiff's  account  on 
their  books,  and  sent  the  check,  with  other 
checks,  to  Second  National  Bank  of  Pittsburg 
for  collection  for  the  account  of  the  defend- 
ant bank.  On  December  24  they  received  a 
telegram,  which  announced  the  assignment  of 
Taylor  &  Co.,  of  Philadelphia,  and  on  De- 
cember 27  the  check  came  back  protested.  It 
charged  back  on  the  plaintiff's  account  the 
amount  of  the  check  and  protest,  and  thus 
reduced  the  amount  of  his  credit  so  that  hia 
account  was  overdrawn.  It  claims  that  it 
was  relieved  of  liability  for  the  loss  on  the 
Taylor  check,  and  might  lawfully  charge  the 
plaintiff's  account  with  this  loss.  The  ques- 
tion at  once  arises,  What  was  the  true  legal 
relation  between  the  plaintiff  and  defendant  a» 
to  this  particular  transaction?  It  is  perfectly 
clear  that  it  is  not  a  relation  of  depositor 
with  the  bank.  The  plaintiff,  never  having 
had  the  check,  never  deposited  it  with  the 
defendant.  It  is  true,  the  defendant  credited 
the  plaintiff's  account  with  the   amount   of 
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the  check  when  it  received  it.  It  thus  made 
itself  debtor  to  him  for  the  amount  credited. 
This  it  had  a  perfect  right  to  do,  and  the 
plaintiff  had  a  perfect  right  to  accept  the  credit 
and  draw  against  it.  When  the  bank  gave 
the  credit  to  the  plain  tiff,  it,  of  course,  assumed 
that  the  check  would  be  paid,  as  it  had  a 
right  to  do;  but  does  it  follow  that,  when  the 
check  was  dishonored,  several  days  later,  on 
presentation,  the  defendant  had  a  lawful  right 
to  charge  back  the  loss  to  the  plaintiff's  ac- 
count? As  has  already  been  said,  if  the 
check  had  belonged  to  the  plaintiff,  and  had 
been  deposited  by  him,  the  bank  would  prob- 
ably not  have  been  chargeable  with  the  com- 
mercial negligence  which  imposes  liability  on 
that  ground  upon'  such  institutions.  But  it 
is  perfectly  clear  that  such  was  not  the  legal 
relation  of  the  plaintiff  and  defendant,  and 
hence  the  rule  which  would  or  might  have 
exempted  the  bank  from  liability  as  a  conse- 

Suence  of  such  a  relation  has  no  applica- 
on,  and  cannot  be  invoked  by  the  bank. 
What,  then,  was  their  true  legal  relation? 
The  bank  voluntarily  undertook  to  sell  the 
plaintiff's  stock  at  his  request.  But  in  so  do- 
ing it  was  not  exercising  any  function 
which  pertained  to  it  as  a  bank.  It  is  no 
part  of  the  business  of  a  national  bank  to 
engage  in  the  selling  of  stocks  for  anybody. 
It  was  a  transaction  outside  of  its  regular 
banking  business,  and  not  within  its  char- 
tered powers.  This  being  so,  when  the  bank 
received  the  stock  from  the  plaintiff,  and 
agreed  to  sell  it,  it  could  only  be  understood 
to  assume  the  relation  of  agent  for  the  plain- 
tiff as  principal  in  that  particular  transac- 
tion. When  it  sold  the  stock,  it  was  acting  as 
his  agent,  and  became  subject  to  whatever  rules 
of  law  are  applicable  to  that  relation.  Of 
course,  acting  in  that  capacity,  it  could  sell  as 
any  other  agent,  and  would  be  responsible  for 
Its  acts  as  any  other  agent. 

In  the  case  of  Fifth  Nat.  Bank  v.  Ashtoorth, 
above  referred  to,  the  transaction  in  question 
was  in  the  line  of  ordinary  banking  business, 
yet  the  defendant  bank  was  held  liable  simply 
because,  in  collecing  its  customer's  check, 
it  took  a  cashier's  check  for  the  check 
deposited,  instead  of  taking  cash.  The  ac- 
tion was  by  a  depositor  against  a  bank  with 
which  he  had  deposited  a  check  for  $2,622.25 
on  the  Penn  Bank.  This  check  was  pre- 
sented next  day  through  the  clearing  house, 
but  the  Penn  Bank  had  then  closed  its  doors, 
and  the  check  was  protested.  A  few  days 
later  the  Penn  Bank  resumed  operations,  and 
was  open,  and  doing  business,  on  the  day  fol- 
lowing. On  that  day  the  check  was  again 
presented,  toccether  with  some  other  checks, 
by  the  defendant  bank,  and  in  exchange  for 
them  all  a  cashier's  check  of  the  Penn  Bank  was 
given  to  and  received  by  the  defendant  bank. 
The   Penn    Bank    was    paying    all    checks 

S resented.  The  cashier's  check  was  deposited 
y  the  defendant  bank  with  another  bank 
through  which  it  cleared,  but  on  the  next  busi- 
ness day — which  was  Monday  following  the 
Saturday  on  which  the  cashier's  check  was 
given— -the  Penn  Bank  again  closed  its  doors, 
and  the  cashier's  check  was  not  paid.  On 
these  facts  we  held  the  defendant  bank  respon- 
sible to  the  plaintiff  for  the  loss.  Paxson,  J., 
39  L.  H.  A. 


further  said:  ''It  is  also  equally  clear  that  if 
the  collecting  bank  surrenders  the  check  to 
the  bank  upon  which  it  is  drawn,  and  accepts 
a  cashier's  check,  or  other  obligation,  in  lieu 
thereof,  its  liability  to  its  depositor  is  fixed, 
as  much  so  as  if  it  had  received  the  cash.  It 
has  no  right,  unless  specially  authorized  to  do 
so,  to  accept  anything  in  lieu  of  money," — 
citing  Merityafm  Nat,  Bank  v.  Qoodman,  109 
Pa.  422,  58  Am.  Rep.  728,  and  several  other 
cases.  **We  need  not  discuss  the  question 
whether  the  defendant  failed  to  exercise  due 
diligence  in  not  sending  the  dishonored  check 
through  the  clearing  house  on  Saturday. 
That  it  could  have  l^en  done,  and  was  done 
by  some  other  parties,  distinctly  appears  by 
the  evidence,  and  is  not  disputed.  We  think 
the  defendant  bank  fixed  its  liability  by  sur- 
rendering the  check  to  the  Penn  Bank,  and 
jiccepting  the  cashier's  or  teller's  check  of  that 
bank.  As  between  the  defendant  and  its  de- 
positor, this  amounted  to  payment.  The 
plaintiff  has  neither  his  check  nor  his  money." 
With  how  much  more  force  do  these  remarks 
apply  to  the  present  case.  Here  the  defend- 
ant accepted  the  check  of  Taylor  &  Co.  in 
payment  for  the  stock,  when  it  had  no  legal 
right  to  accept  anything  but  money.  It  cred- 
ited the  plaintiff's  account  with  the  amount  of 
the  check,  and  thereby  assumed  it  to  be  that 
much  cash.  It  might  have  notified  the  plain- 
tiff that  it  had  received  the  check,  and  de- 
livered it  to  him,  or  might  have  held  it  for 
collection  before  crediting  his  account.  If  he 
had  accepted  it  as  cash,  the  bank  would  have 
been  exonerated,  or  if  he  had  agreed  it  might 
hold  it  for  collection  before  giving  him  credit, 
and,  had  used  due  diligence  in  its  collection, 
it  probably  could  not  have  been  held  liable. 
But  neither  of  these  things  was  done;  on  the 
contrary.  It  assumed  it  as  cash,  and  so  treated 
it  in  its  dealing  with  the  plaintiff.  We  do  not 
see  how  it  can  be  relieved  from  responsibility. 
In  the  case  of  Merchants*  Nat.  Bank  v.  Good- 
man, 109  Pa.  422,  58  Am.  Rep.  728,  we  held 
that  a  bank  which  had  received  for  collection 
from  a  depositor  a  check  on  another  bank, 
and  had  sent  the  check  to  the  bank  on  which 
it  was  drawn,  and  had  received  from  that  bank 
a  draft  on  some  other  bank,  which  was  not 
paid,'  was  liable  to  its  depositor  for  the  check 
he  had  deposited.  It  was  claimed  that  there 
was  no  negligence,  because  the  usual  course 
of  business  was  followed.  But  we  held  this 
was  not  sufficient.  The  court  below  said, 
and  we  affirmed  it:  "The  defendant  as- 
sumed the  responsibility  of  sending  the  evi- 
dence of  the  plaintiff's  right  to  have  the 
money  for  which  it  called  collected  for  their 
benefit,  to  the  bank  which  was  expected  to 
make  payment.  Not  obtaining  the  money, 
but  a  worthless  draft,  in  return,  the  defend- 
ant, treating  the  check  as  not  paid,  charged 
the  amount  of  it  back  to  the  plaintiff's  ac- 
count, and,  when  they  called  for  the  check, 
as  the  best  evidence  of  their  right  to  recover 
against  the  maker,  they  are  informed :  'The 
check  you  call  for  cannot  be  returned.  It 
was  paid,  charged  to  the  drawer's  account, 
and  canceled.' "  We  held  the  same  doctrine 
in  Hazlett  v.  Commercial  Nat.  Bank,  182  Pa. 
118.  That  an  agent  for  sale  has  no  power  to 
receive  anything  but  money  in  payment  is  too 
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familiar  a  rule  to  require  the  citation  of  author- 
ities to  suppoft  it.  A  single  reference  to  one 
of  our  most  recent  decisions,  where  the  sub- 
ject is  reviewed,  will  suffice.  Paul  v.  Chimin, 
165  Pa.  189. 

We  cannot  see  how  this  case  can  be  decided 
upon  the  question  whether  the  bank  used  due 
diligence  in  collecting  the  check  of  Taylor  & 
Co.  It  never  was  the  property  of  the  plain- 
tiff. He  did  not  deposit  it,  and  had  nothing 
to  do  with  it.  The  defendant  received  it. 
owned  it,  held  it,  still  holds  it.  and  never 
even  tendered  it  to  the  plaintiff.  The 
bank  treated  it  as  cash  on  its  own  responsi- 
bility, and  credited  the  plaintiff's  account 
with  the  amount  of  it.  We  know  of  no 
principle  upon  which  it  can  charge  back  to 
him  a  check  which  he  never  saw,  never 
owned,  never  had  any  Interest  in,  and  upon 
which  his  name  never  did,  and  does  not  now,* 
appear,  cither  as  drawer,  payee,  indorser,  or 
in  any  other  manner  whatever.  The  assign- 
ments of  error  are  dismissed. 

It  is  perfectly  manifest  that,  if  the  bank 
had  paid  to  the  plaintiff  in  bank  notes  the 
amount  of  the  check,  and  he  had  put  them 
in  his  pocket,  and  gone  about  his  business, 
the  bank  could  never  have  recovered  back 
the  money.  It  could  pay  him  the  money 
if  it  chose,  and  he  could  receive  it  in 
good  conscience.  That  being  so,  he  could 
keep  it,  and  could  not  be  compelled  to  repay 
it.  The  law  upon  that  su bleat  is  without 
question.  The  payment  would  T)e  voluntary 
on  the  part  of  the  bank,  and,  being  such, 
the  plaintiff  could  conscientiously  receive  it, 
and  he  could  thereafter  retain  it.  Now,  it  so 
happens  that  the  actual  facts  make  out 
just  such  a  case.  When  the  bank  received 
the  check  and  credited  the  plaintiff's  ac- 
count, it  gave  him  notice  to  that  effect, 
and  thereupon  he  drew  a  check  for  $1,600 
against  his  account,  which  included  the 
whole  amount  of  the  sum  credited,  and  $600 
besides;  and  when  the  check  was  presented 
the  bank  paid  it.  It  was  not  until  after 
this  that  it  charged  back  the  credit  against  the 
account.  This,  it  is  very  clear,  they  could  not 
do  without  his  consent. 

Judgment  affirmed. 

nitchell,  J.,  dissenting: 

As  to  the  stock,  the  bank  was  a  mere  agent 
for  transmission  and  sale,  not  responsible  for 
anything  but  negligence,  of  which  there  is  no 
evidence.  This  is  conceded.  In  the  ordi 
nary  course  of  business,  the  bank  received 
the  check  for  the  proceeds  of  the  sale  of 
stock,  and,  of  course,  its  title  to  the  check 
was  only  as  agent  for  the  real  owner,  the 
plaintiff.  Treating  the  check  as  money  also 
in  the  ordinary  course  of  its  business,  the 
bank  passed  the  amount  to  the  credit  of  the 
plaintiff  in  his  account.  It  is  said  in  the  opin- 
ion of  the  court  that  it  is  clear  that  as 
to  the  check  the  relation  of  depositor  did  not 
exist.  But  with  great  respect  for  my  breth- 
ren who  so  hold,  I  thinls  it  perfectly  clear 
that  this  was  the  exact  relation.  The  bank 
treated  the  check  as  money  of  its  depositor, 
credited  it  in  his  deposit  account,  so  noti- 
fied him,  and  he  ratified  and  assented  to  its 
action  by  drawing  against  the  sum.  It  is 
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the  basis  of  the  alleged  balance  of  deposit 
in  his  favor  for  which  this  suit  is  brought. 
Without  that  check  as  part  of  his  deposit 
account,  he  has  no  such  balance,  his  account 
is  overdrawn.  When  the  check  came  back 
unpaid,  the  bank  charged  it  up  against  its 
depositor,  to  offset  the  formal  credit  which 
had  been  given  him  for  it.  This  it  had  the 
right  to  do,  just  as  if  it  had  credited  him 
with  a  deposit  of  $1,000  in  bank  notes  or 
gold  coin,  which  later  were  found  to  be 
counterfeit.  It  is  also  said  that  the  bank 
still  has  the  check,  and  has  not  delivered  it 
to  plaintiff.  He  refused  it.  When  he  was 
notified  that  ic  had  come  back,  he  said  per- 
emptorily he  had  nothing  to  do  with  it.  In 
this  he  was  wrong.  It  was  the  basis  of 
a  credit  to  which  he  was  not  entitled,  and 
on  which  he  should  not  be  permitted  to  re- 
cover. 

WilliamB  and  Fell,  JJ.,  join  in  this  dis- 
sent. 


H.  M.  CLEMENTS  and  Wife, 

PHILADELPHIA  COMPANY.  Appt, 
(184  Pa.  28.) 

1.   An  abandonment  of  a  pipe  line  and 
the  removal  of  the  pipe  may  be  made 

by  a  natural  flras  company  whiob  has  laid  its  pipe 
Id  the  exeroise  of  eminent  domain  across  the 
lands  of  other  persons,  when  there  is  a  failure  of 
the  supply  of  gras. 
8.  A  ri^ht  to  enter  and  remove  g^as  pipe 
without  beings  liable  as  a  trespaeser 
belonffs  toa  (ras  company  which  has  oondemned  a 
right  of  way  for  its  pipe  line  where  the  supply  of 
gas  has  failed,  but  this  right  must  be  exeroieed  at 
the  time  and  in  the  manner  least  harmful  to  the 
landowner  and  subject  to  the  payment  of  oom- 
pensation  for  any  actual  injury  to  growinfr  grain 
or  grass,  and.  If  the  field  be  a  meadow,  for  any  sub- 
stantial injury  to  the  turf  beyond  the  mere  open- 
ing and  fllllug  of  the  trench  in  which  the  pipe 
lay. 

(January  8,  1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  affirmine  a  iud  lament 
of  the  Court  of  Common  Pleas  No.  2  for  Alle- 
gheny County  assessing  the  damages  for  the 
injuries  to  plaintiff's  land  for  the  removal  of 
gas  pipes  therefrom.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dalaell,  Scott*  &  Gordon,  for  ap- 
pellant: 

A  railroad  company  may  "mark  and  deter- 
mine such  route  for  a  railroad  as  they  may 
deem  expedient,  not  to  exceed  00  feet  in  width, 
and  thereon"  erect  the  railroad  and  such 
structures  as  may  be  useful  in  connection  with 
the  same. 

Purdon,  1793,  pi.  77. 

By  proceeding  under  this  act  the  railroad 
company  becomes  seised  with  what  has  been 


NOTB.— For  lien  on  pipe  line,  see.Steger  v.  Arctic 
Refrigerating  Co.  (Tenn.)  11 L.  R.  A.  680. 

For  tax  on  pipe  line,  see  State,  Tide  Water  Pipe 
Co.,  V.  State  Bd.  of  Assessors  (N.  J.)  27  L.  R.  A.  «4. 
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recently  said  by  the  supreme  court  to  be  a 
base  fee;  but  whatever  the  name  applied  to  it, 
it  is  such  an  estate  as  entitles  the  company  to 
its  exclusive  occupation. 

Pittsburgh,  Ft.  W.  dt  C.  R.  Go.  v.  Peet,  152 
Pa.  488,  19  L.  R  A.  467;  Pennsylvania  8. 
VaUey  R  Co,  v.  Reading  Paper  Mills,  149  Pa. 
18;  Philadelphia  <fc  R.  R,  Co.  v.  Hummell,  44 
Pa.  375;  Junction  R.  Co.  v.  Philadelphia,  88 
Pa.  424. 

When  we  turn  to  a  natural  gas  company, 
however,  not  only  is  the  nature  of  the. occu- 
pation of  the  ground  entirely  different,  but  also 
the  wording  of  the  act  of  assembly  and  the 
estate  acquired  by  the  company  and  that  re- 
tained by  the  owner. 

Act  May  29, 1885,  §  10  (Purdon,  1595.  pi.  15). 

The  legislature  never  conferred  upon  natu- 
ral  gas  companies  the  right  to  the  exclusive 
possession  of  any  part  of  the  landowner's  es- 
tate except  the  few  inches  actually  occupied 
by  the  pipe,  and  the  estate  appropriated,  in- 
stead of  being  a  base  fee  such  as  a  railroad 
company  or  canal  company  takes,  or  a  fee 
simple  such  as  the  commonwealth  takes,  was 
simply  and  purely  an  easement  for  the  purpose 
of  laying  down,  maintaining,  repairing,  re- 
newing, and  removing  a  pipe,  and  nothing 
else. 

The  proprietor  of  an  easement  may  enter 
upon  the  servient  estate  and  do  everything  in 
the  way  of  repairs  or  otherwise  that  is  neces- 
sary for  the  comfortable  and  convenient  en- 
joyment of  the  easement. 

Pomfret  v.  Ricroft,  1  Wms.  Saund.  321; 
Leyford^s  Case,  11  Coke,  46;  Goddard,  Easem. 
2d  ed.  p.  264;  Washb.  Easem.  chap.  6,  *565. 

The  appropriation  proceeding  gives  the  com- 
pany a  right  to  enter  upon  the  property,  to 
lay  down  and  maintain  its  pipes  thereon  and 
to  remove  them  when  the  necessity  for  the 
public  use  has  terminated. 

Wagner  v.  Cleveland  d>  T.  R.  Co.  22  Ohio 
St.  563,  10  Am.  Rep.  770;  Randolph,  Em. 
Dom.  §  221;  Lewis,  Em.  Dom.  §  598,  p  .  767; 
Norih&rn  C.  R.  Co.  v.  Canton  Co.  80  Md.  847; 
Brockenhausen  v.  Bochland,  137  111.  547;  Jus- 
tice V.  Nesquehoning  Valley  R.  Co.  87  Pa.  28; 
Pittsburgh  <&  L.  E.  R.  Co.  v.  Bruce,  102  Pa. 
23;  Afeig's  Appeal,  62  Pa.  28,  1  Am.  Rep.  872. 

Mr,  J.  P.  Hunter,  for  appellees: 

An  easement  is  defined  to  be  "a  privilege 
without  profit  which  the  owner  of  one  tene- 
ment has  a  right  to  enjoy  in  respect  of  that 
tenement  in  or  over  the  tenement  of  another 
person,  by  reason  whereof  the  latter  is  obliged 
to  suffer  or  refrain  from  doing  something  on 
his  own  tenement,  for  the  advantage  of  the 
former." 

Goddard,  Easem.  Bennett's  ed.  p.  2. 

An  easement  must  be  connected  with  a  dom- 
inant tenement. 

Appellant  has  the  right  to  enter  for  the  pur- 
pose of  inspection,  for  repairs,  for  renewing  its 
line,  etc.,  because  such  acts  are  a  necessary  in- 
cident to  such  transportation  and  distribution, 
and  are  a  part  of  the  original  appropriation, 
and  to  be  considered  in  estimating  the  dam- 
ages properly  payable  for  the  land  taken. 

But  the  reasons  which  necessitate  the  impli- 
cation of  the  acquirement  of  such  rights  are 
in  no  sense  applicable  to  the  removal  of  the 
line;  it  is  not  necessary  for  such  transporta- 
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tion  and  distribution  that  the  line  should  be 
removed;  such  right  of  removatis  not  neces- 
sary to  the  enjoyment  of  the  appropriation.  It 
is  not  necessary  to  the  "transportation  and  dis- 
tribution of  natural  gas." 

The  bond  having  been  approved  the  title  of 
the  owner  was  devested  and  the  easement  of 
the  company  was  lawfully  acquired  and  fixed. 

Fries  v.  Southern  Pennsylvania  R,  db  Min. 
Co.  85  Pa.  74. 

After  such  approval,  its  entry  thereon  and 
the  construction  of  its  line  of  pipes  was  a  law- 
ful entr}%  and  no  presumptions  could  arise 
against  it,  as  in  the  case  of  one  who  entered 
upon  property  without  lawful  right,  and  made 
Improvements  thereon. 

Elliott,  Railroads,  §  1998,  p.  1447;  Northern 
C.  R.  Co.  V.  Canton  Co.  30  Md.  852;  Randolph. 
Em.  Dom.  §  221;  Justice  v.  Nesquehoning  Val- 
ley R.  Co.  87  Pa.  28;  Wagner  v.  Cleveland  <fc 
T.  R.  Co.  22  Ohio  St.  568, 10  Am.  Rep.  770. 

The  company  has  the  right  to  abandon  the 
right  thus  acquired,  and  ad  there  is  no  impli- 
cation of  a  dedication  of  the  improvements 
placed  upon  the  property,  it  has  the  right  to 
remove  such  improvements.  It  is  like  trade 
fixtures,  but  is,  like  trade  fixtures,  to  be  re- 
moved without  injury  to  the  freehold. 

Elwes  V.  Mawe,  8  East,  38.  2  Smith,  Lead. 
Cas.  208. 

The  jurors  are  to  consider  the  matter  just  as 
if  they  were  called  on  to  value  the  injury  at 
the  moment  when  compensation  could  first  be 
demanded. 

Pittsburgh,  B.  dt  B.  R.  Co.  v.  McCloskey, 
110  Pa.  442;  Schuylkill  Nav.  Co.  v.  Thoburn, 
7  Serg.  &  R.  411 ;  Wallace  v.  Jeff'erson  Oas  Co, 
147  Pa.  206;  Searle  v.  Lackawanna  dh  B.  R. 
Go.  83  Pa.  57;  Fisher  v.  Baden  .  Gas  Co.  188 
Pa.  302;  McGregor  v.  Equitable  Gas  Co.  189 
Pa.  230;  Davis  v.  Jefferson  Gas  Co.  147  Pa. 
187;  Denniston  v.  Philadelphia  Gas  Co.  161 
Pa.  44. 

The  right  to  remove  the  pipe  is  not  one  of 
the  things  to  be  contemplated  and  paid  for  in 
the  original  easement.  It  is  too  speculative 
and  remote. 

The  action  of  the  company  in  not  specify- 
ing the  width  necessary  for  its  purpose  in  its 
original  appropriation  was  the  more  remarka- 
ble, as  it  has  been  the  almost  universal  prac- 
tice to  specify  such  width  as  well  as  the  num- 
ber and  size  of  the  lines  to  be  laid. 

Davis  V.  Jefferson  Gas  Co.  147  Pa.  146;  TFa^ 
lace  V.  Jefferson  Gas  Co.  147  Pa.  206;  McGregor 
V.  Equitable  Gas  Co.  139  Pa.  230. 

WilliamB*  J.,  delivered  the  opinion  of  the 
court: 

This  case  presents  a  somewhat  novel  ques- 
tion. The  defendant  company  is  engaged  in 
the  production  and  transportation  of  natural 
gas.  In  1888  it  acquired,  by  proceedings  under 
the  act  of  May  29,  1885,  the  right  to  lay  its 
line  of  pipes  by  means  of  which  its  gas  was 
transported  to  consumers  in  and  upon  the 
lands  of  the  plaintiffs,  and  damages  were  duly 
assessed  and  paid  to  them  for  the  injury  sus- 
tained by  reason  of  the  appropriation  of  the 
easement  to  the  uses  of  the  company.  In 
1898  the  wells  supplying  this  pipe  line  ceased 
to  produce  natural  gas  in  marketable  quantity, 
ana  the  line  became  useless.     It  was  aban- 
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doDed  as  a  line  of  traosportaiion,  and  the  pipe 
composiDg  it  oecame  useless  where  it  was,  and 
'  was  taken  up  and  removed.  It  had  been 
buried,  as  "the  law  required/'  not  less  than 
2  feet  below  the  surface,  and  its  removal  re- 
quired the  opening  of  the  trench  in  which  it 
had  been  placed,  the  lifting  of  the  pipes  to  the 
surface,  and  the  hauling  of  them  away  upon 
wagons.  This  was  done  in  March,  1898,  and 
this  action  was  thereupon  brought  to  recover 
the  damages  sustained  by  the  plaintiffs  in  con- 
sequence of  the  abandonment  and  removal  of 
the  line  from  their  lands.  The  question  thus 
raised  is  over  the  measure  of  damages  to  which 
the  plaintiffs  are  entitled.  This  must  depend 
on  the  consideration  of  two  preliminary  ques- 
tions: First.  What  was  the  character  and 
extent  of  the  easement  acquired  by  the  de- 
fendant under  the  proceedings  had  under  the 
act  of  May  29, 1886?  This  is  a  question  of  law. 
The  other  is  to  what  extent,  if  at  all,  the  de- 
fendant has  exceeded  the  limits  of  its  right 
under  the  easement  so  acquired.  This  is  a 
question  of  fact. 

The  act  of  1885  confers  the  right  of  eminent 
domain  "for  the  laying  of  pipe  lines  for  the 
transportation  and  distribution  of  natural  gas" 
to  be  exercised  in  the  manner  pointed  out. 
If  the, line  is  laid  "upon  or  over  lands  cleared 
and  used  for  agricultural  purposes,  the  line  of 
pipe  shall  be  buried  at  least  24  inches  below 
the  surface;  and  if  any  line  of  pipe  shall  be 
laid  over  or  through  any  waste  or  wood  land 
which  shall  be  changed  to  farming  land,  then 
it  shall  he  the  duty  of  the  corporation  to  im- 
mediately bury  the  said  pipe  to  the  depth  of  at 
least  24  inches  as  aforesaid."  The  easement 
acquired  by  the  company  is  for  the  laying  of 
the  gas  pipe  beneath  the  surface  of  cleared 
land,  or,  as  expressed  by  the  act  itself,  for 
"burying"  the  pipe  at  least  24  inches  below 
the  surface  in  all  such  lands.  The  company 
does  not  require,  nor  is  it  to  tiie  interest  of  the 
landowner,  that  it  should  appropriate  a  definite 
strip  of  surface  of  12  feet  in  width,  as  suggested 
by  the  learned  judge  of  the  court  below,  or  of 
any  other  width,  to  which  it  shall  have  an  ex- 
clusive right  of  possession  as  against  the  land- 
owner. What  is  needed  is  the  space  under  the 
surface  In  which  the  pipe  may  rest,  together 
with  the  right  to  deposit  or  "bury"  it  out  of 
the  landowner's  way,  and  the  right  of  access 
to  it  for  purposes  of  maintenance  and  repairs. 
Subject  to  the  easement  so  defined,  the  land- 
owner continues  in  the  possession  and  use  of 
the  entire  surface  as  freely  as  before  the 
"burial"  of  the  pipe  took  place;  and,  if  the 
burial  of  the  pipe  is  properly  done,  and  the 
loints  are  made  secure,  the  presence  of  the  pipe 
line  under  the  soil  will  in  no  way  interfere 
with  its  cultivation  or  use.  But  the  unlooked- 
for  failure  of  the  gas  wells  compels  the  aban- 
donment of  the  line  as  ameansof  transporting 
and  distributing  eas.  It  had  no  value  for  any 
other  purpose.  The  material  belonged  to  the 
company,  and  it  had  a  clear  right  to  remove 
the  pipe  from  its  bed,  and  utilize  it  in  what- 
ever manner  might  seem  best.  The  proceed- 
ings ;under  the  right  of  eminent  domain  had 
not  affected  the  title  to  the  pipe,  or  imposed 
any  obligation  upon  the  company  to  maintain 
line  any  longer  than  its  own  interests  might 
dictate.  The  sole  object  and  effect  of  the  ap- 
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propriation  was  to  secure  the  right  to  transport 
natural  gas  across  the  lands  of  the  plaintiffs  in 
the  manner  provided  for  by  the  act  of  1885.  The 
damages  were  assessed  with  reference  to  the 
fact  that  the  company  acquired  thereby  a 
right  to  enjoy  the  easement  indefinitely,  x  et 
if  it  happened  that  the  supply  for  which  the 
pipe  line  afforded  the  means  of  transportation 
should  cease,  it  was  within  the  knowledge  and 
contemplation  of  the  parties  that  the  line  would 
become  useless,  and  that  its  abandoment  must 
follow.  In  such  a  contingency  the  company 
may  surrender  the  easement  for  which  it  has 
paid,  and  remove  its  pipes  from  the  land. 
This  is  in  ease  of  the  owner.  A  right  of  entry 
exists  for  this  purpose,  and,  if  the  removal  is 
conducted  with  a  due  regard  to  the  interests 
and  rights  of  the  landowner,  there  is  no  ground 
for  complaint  on  his  part  that  the  easement 
has  been  surrendered  by  a  removal  of  the  ma- 
terial that  had  been  "buried''  in  his  soil.  But 
if  the  work  is  not  properly  done;  if  the  trench 
is  left  open,  or  but  partially  filled;  if  the  grow- 
ing crops  or  grass  are  broken  down  or  de- 
stroyed,  or  the  turf  unnecessarily  cut  into  or 
injured,  the  owner  has  a  right  to  complain. 
The  right  of  entry  was  incident  to  the  laying 
and  care  of  the  line  while  the  easement  was 
being  enjoyed,  and  when  its  enjoyment  was  no 
longer  possible  it  was  an  incident  to  the  right  to 
withdraw  from  the  land,  and  surrender  the 
privilege  acquired  under  the  rieht  of  eminent 
domain.  But  neither  while  the  line  was  in 
use,  nor  after  its  use  had  ceased,  did  the  right 
of  entry  authorize  the  doing  of  any  substantial 
injury  to  the  owners  beyond  the  burying  or 
removal  of  the  pipe  in  the  best  way  practicable. 
If  it  was  to  the  interests  of  the  company  to 
Remove  its  pipes  in  wet  weather,  and  in  doing 
so  to  drive  over  the  plaintiffs'  fields  on  the  dry- 
est  routes  it  could  find,  thereby  Injuring  the 
crops  or  grass,  there  is  no  reason  why  it  should 
not  pay  for  the  injury  so  done.  The  measure 
of  the  damages  to  which  the  plaintiffs  are  en- 
titled is  the  extent  of  the  injury  done  them  by 
the  removal  of  the  pipes  at  an  improper  time, 
or  in  an  improper  manner.  The  nature  and 
extent  of  the  easement  permitted  the  cultiva- 
tion of  the  surface  over  the  pipe  line  in  sub- 
ordination to  the  rights  of  the  company  to  en- 
ter upon  it  whenever  such  entry  became 
necessary.  If,  because  of  an  exercise  of  the 
right  of  entry  incident  to  the  easement,  grow- 
ing crops  were  disttirbed,  this  was  damnum 
absque  injuria  as  to  the  surface  necessarily  oc- 
cupied for  the  purposes  for  which  the  entry 
was  properly  made.  An  entry  for  the  pur- 
poses of  removal  stands,  however,  upon  some- 
what different  grounds.  It  is  not  made  because 
of  the  necessities  of  transportation,  but  because 
they  no  longer  exist.  It  is  therefore  the  duty 
of  the  company  to  make  the  removal  at  the 
time  and  in  the  manner  best  adapted  to  the 

furpose  and  least  harmful  to  the  landowner, 
t  is  the  duty  of  the  company,  upon  a  surren- 
der of  its  easement,  to  fill  the  trench  it  has 
opened  so  as  substantially  to  restore  the  sur- 
face of  the  land,  and  its  failure  to  do  so  is  just 
ground  of  complaint.  It  should  make  com- 
pensation for  any  actual  injury  to  growing 
grain  or  grass,  and,  if  the  field  be  in  meadow, 
for  any  substantial  injurv  to  the  turf  beyond 
the  mere  opening  and  filling  of  the  trench  in 
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which  the  pipe  lay.  Subject,  however,  to  the 
limitations  now  indicated,  it  has  the  right  to 
•enter  and  remove  its  pipe  without  being  liable 
as  a  trespasser  therefor. 

The  judgment  is  rewreed^  that  the  proper 
cneasure  of  damages  may  be  given  to  the  jury, 
«nd  a  venire  facias  de  novo  is  awarded. 


J.  8.  ALLAM 

V. 

PENNSYLVANIA  RAILROAD  COM- 
PANY, Appt, 

ass  Pa.  174.) 

1.  The  mle  that  a  carrier  miiflt  g^ve  no- 
tlee  to  the  coiud|piee  of  the  arrival  of  goods 
at  destination  Is  subject  to  exceptions  irrowinff 
out  of  specsial  clrcumstanoes,  and  out  of  customs 
that  have  grown  up  for  the  mutual  advantage 
of  shipper  and  carrier. 

2m  A  eontraet  that  STOods  shalllbe  at  the 
risk  of  the  owners  when  unloaded  on  a  plat- 
form at  a  station  where  there  is  no  building  or 
any  agent  of  the  carrier  is  not  against  public 
policy. 

3,  Unloading  goods  daring  a  storm*  on 
an  open  platfbrm*  and  leaving  them  unpro- 
tected from  the  weather.  Is  not  a  fault  of  the 
carrier  where  there  is  no  building  at  that  station 
•or  any  agent  of  the  carrier,  and  the  bill  of  lading 
provides  that  when  .delivered  on  the  platform 
they  are  at  the  risk  of  the  owner. 

(November  8, 18B7.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  affirming  a  judgment 
of  the  Court  of  Common  Pleas  No.  4  for  Phil- 
adelphia County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
resulting  to  goods  in  defendant's  possession  for 
transportation  through  its  ^egligence.  Be- 
4)ersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Hampton  Barnes  and 
Oeorge  Tucker  Bfliphamy  for  appellant: 

No  obligation  rests  on  railway  carriers  to 
give  special  notice  of  the  arrival  of  goods  to 
She  person  to  whom  they  are  consign^. 

South  <fe  North  Ala,  R.  Co.  v.  Wood,  66  Ala. 
167.  41  Am.  Rep.  749;  Southwestern  R.  Co.  v. 
Felder,  46  Ga.  438. 

If  the  carrier  must  give  such  notice,  may 
iiot  this  duty  be  waived  by  the  mutual  under- 
standing of  the  parties;  and  may  not  such  un- 
derstanding be  shown  bv,  (1)  general  custom, 
(2)  course  of  dealing,  and  (3)  express  contract? 

Affirmative  answers  to  the  above  contain 
propositions  sound  in  law  and  policy,  and  well 
supported  by  authority. 

Hutchinson,  Carr.  §  376;  McMasters  v.  Penn- 
svlvania  B.  Co.  69  Pa.  874,  8  Am.  Rep.  264; 
South  dt  North  Ala.  B.  Co.  v.  Wood,  66  Ala. 
167,  41  Am.  Rep.  749. 

The  contract  is  not  against  any  public  policy, 
nor  is  it  a  contract  attempting  to  discharge  the 

Z  NOTB.— As  to  liability  of  carrier  at  destination, 
•see  also  East  Tennessee,  T.  &  G.  B.  Ck).  v.  Kelly 
(Tenn.)  17  L.  R.  A.  691,  and  note;  and  Missouri  P.  K. 
Oo.  V.  Nevils  (Ark.)  28  L.  R.  A  80. 
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carrier  from  any  negligence  in  the  perform- 
ance of  its  duty.  ^ 

Buck  V.  Pennsylvania  B.  B.  Co.  150  Pa.  170; 
Willoek  V.  Penngylvania  B.  Co.  166  Pa.  184, 27 
L.  R.  A.  228;  Pennsylvania  B.  Co.  v.  Baiordon, 
119  Pa.  577;  Lang  v.  Pennsylvania  B.  Co.  154 
Pa.  842,  20  L.  R  A  360. 

Messrs.  Alfired  J.  WilkinBon  and  E. 
Hunn  Hanson  for  appellee. 

Williams,  J.,  delivered  the  opinion  of  the 
court; 

The  judgment  appealed  from  in  this  case 
was  rendered  by  the  superior  court.  Four  of 
the  learned  judges  of  that  court  concurred  in 
the  judgment.  Three  of  them  dissented  from 
it.  The  questions  that  came  under  considera- 
tion are  of  public  importance,  and  that  they 
are  by  no  means  free  from  difficulty  is  shown 
by  the  wide  differences  of  opinion  entertained 
as  to  them  by  the  members  of  the  superior 
court.  They  may  be  stated  thus:  First.  Is  it 
an  invariable  rule  in  this  state  that  a  common 
carrier  must  give  to  the  consignee  of  goods  no- 
tice of  their  arrival  at  the  point  of  destination? 
Second.  May  not  special  circumstances,  a  gen- 
eral custom  or  usage  of  business,  or  a  special 
contract,  modify  or  relieve  against  this  dut;^? 
Third.  If  the  Second  question  be  answered  in 
the  affirmative,  is  not  this  case,  upon  the  evi- 
dence, one  in  which  such  modification  should 
be  held  to  exist?  The  evidence  shows,  sub- 
stantially, that  along  the  lines  of  the  defend- 
ant's railroad  there  are  small  stations,  known 
as  "prepaid  stations,"  at  which  no  depot 
building  has  been  erected,  and  no  freight  agent 
located.  The  business  at  such  stations  will 
not  ordinarily  justify  the  expense  which  such 
conveniences  would  involve,  but  the  railroad 
company  will  accommodate  people  near  such 
stations  by  delivering  goods  consigned  to  tham 
on  a  platform,  or  on  the  ground,  as  the  case 
may  be.  Among  such  prepaid  stations  was 
one  called  "Strafford."  The  only  convenience 
at  Strafford  for  the  receipt  and  delivery  of 
goods  was  a  platform  by  the  side  of  the  road. 
There  was  no  shelter,  and  no  employee  of  the 
company  to  give  notice  of  the  arrival  of  goods 
at  this  station,  up  to  the  7th  day  of  October, 
1893.  It  is  alleged,  and  evidence  was  given 
upon  the  trial  to  show,  that  a  custom  exists 
among  the  railroads  of  the  country  for  con- 
signees of  goods  at  such  stations  to  look  out 
for  the  arrival  of  their  parcels,  and  take  charge 
of  them  when  thev  are  set  down  from  the 
train.  It  is  not  difficult  to  see  how  such  a 
custom  should  grow  out  of  the  necessities  of 
the  situation  in  which  both  shippers  and  the 
carrier  find  themselves  at  such  stations.  Ship- 
pers know — for  they  are  bound  to  know — that 
at  a  prepaid  station  they  cannot  expect  notice 
from  the  carrier,  nor  attention  or  shelter  for 
their  goods,  yet  their  wants  are  such  that  they 
may  prefer  to  accept  the  risks  rather  than  be 
compelled  to  go  to  some  more  remote  station, 
where  shelter  exists  and  employees  are  abund- 
ant, to  receive  their  goods.  When  persons  so 
situated  elect  to  have  goods  shipped  to  them  at 
a  prepaid  station,  there  is  no  hardship  in  hold- 
ing that  they  thereby  assume  to  do  for  them- 
selves what  they  know  the  railroad  company 
cannot  do  for  them.  If  we  hold  that  a  carrier 
is  bound  to  give  notice  to  the  consignee  of  the 
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arrival  of  goods  at  such  statioDS,  and  keep 
them  safely  for  a  reasonable  time,  until  they 
can  be  taken  away,  we  simply  compel  the  rail- 
road company  to  abandon  all  such  stations, 
and  deprive  the  neighborhood  of  the  accom- 
modation which  they  afford.  As  there  is  no 
shelter  there,  the  company  cannot  keep  the 
goods  for  the  owner.  As  there  is  no  employee 
at  the  station,  notice  cannot  be  given.  The 
carrier  must  transport  the  goods  in  the  only 
way  he  can,  or  refuse  to  transport  them  to  a 
prepaid  station.  If,  therefore,  the  general 
rule  as  to  notice  be  as  contended  for  by  the 
plaintiff  where  the  ordinary  facilities  exist,  we 
must  nevertheless  admit  the  existence  of  some 
exceptions,  growing  out  of  the  special  circum- 
stances under  which  the  carriage  is  under- 
taken, and  out  of  the  customs  that  have  grown 
up  for  the  mutual  advantage  of  both  shipper 
and  carrier.  But  in  this  case  we  have  an  ex- 
press contract,  entered  into  because  of  the 
character  of  the  station,  and  the  refusal  of  the 
carrier  to  assume  risks  against  which  he  can- 
not protect  himself  at  the  place  for  the  deliv- 
ery of  the  goods.  In  the  bill  of  lading  of 
February  22, 1894,  there  is  the  following  pro- 
vision: **When  merchandise  is  destined  to  or 
from  any  way  stations  and  platforms  where 
station  buildings  have  not  been  established  by 
the  carrier,  or  where  there  are  no  regularly  ap- 
pointed freight  agents,  it  shall  be  at  the  risk 
of  the  owner  until  loaded  into  the  cars,  and 
when  unloaded  therefrom;  and,  when  received 
from  or  delivered  on  private  turnouts,  it  shall 
be  at  the  owner's  risk  \mtil  cars  are  attached 
to,  and  after  they  are  detached  from,  the 
train."  The  goods  were  received  and  trans- 
ported under  the  terms  of  this  agreement,  by 
which  the  consignors  undertook  to  receive  the 
goods  when  they  were  put  upon  the  platform 
at  Btrafford,  and  care  for  them  at  their  own 
risk.  If  this  was  not  done,  it  was  not  the  fault 
of  the  carrier.  He  was  to  carry  only,  and  all 
responsibility  for  protecting  the  goods,  whether 
from  thieves  or  from  the  weather,  after  reach- 
ing their  destinatiqn,  was  assumed  by  the  con- 
signor, the  owner.  This  contract  the  superior 
court  held  to  be  void,  because  against 'public 
policy,  and  cited  as  authority  for  such  holdinsr, 
among  other  cases,  WiUock  v.  Pennsylvania  R. 
Co.  166  Pa.  184,  27  L.  R.  A.  228.  But  the  cases 
cited  are  not  exactly  in  point.  In  Willock's  Case 
the  question  was  whether  the  carrier  could 
protect  himself  by  a  contract  against  the  con- 
sequences of  his  own  negligence  or  fraud. 
The  headnote  of  the  reporter  is  in  these  words: 
•'A  common  carrier  cannot  stipulate  for  a  re- 
lease from  the  consequences  of  his  own  negli- 
gence or  fraud."  The  case  does  not  hold  that 
he  may  not  by  contract  so  modify  his  com- 
mon-law liabilitv  as  to  enable  him  to  serve 
small  communities,  where  no  station  house  has 
been  biiMt,  nn  1  no  employee  located.  Such 
8tipM)ntiwU8  have  been  upheld  in  many  cases 
where  no  effort  was  made  to  shield  the  carrier 
from  his  own  negligence,  and  they  have  been 
held  not  to  violate  any  rule  of  public  policv. 
Aiwood  V.  ReUance  Transp,  Co.  9  Watts.  87,  84 
Am.  Dec.  508;  Bingham  v.  Rogers,  6  Watts  & 
8.  495,  40  Am.  Dec.  581;  Laing  v.  Colder,  8  Pa. 
479,  49  Am.  Dec.  633;  American  Exp.  Co.  v. 
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Sands,  56  Pa.  140;  Famham  v.  Camden  dh  A, 
R.  Co.  55  Pa.  68;  ayde  v.  Hubbard^  88  Pa.  358; 
Pennsylvania  R.  Co.  v.  Raiordon,  119  Pa.  577. 
The  special  contract  relied  on  in  this  casedoea 
not  stipulate  for  relief  from  the  consequencea 
of  the  negligence  or  fraud  of  the  carrier.  It 
recognizes  the  existence  of  circumstancea 
that  make  it  practically  impossible  for  the 
carrier  to  discbarge  all  the  common-law  dutiea- 
of  a  carrier  at  Btrafford,  and  that  induce  him 
to  refuse  freight  to  that  station,  except  upon 
special  terms.  It  agrees,  in  view  of  these  cir- 
cumstances, to  accept  such  service  as  the  car- 
rier can  render,  t»2.,the  simple  transportation 
of  the  goods,  and  to  supply  what  the  carrier  ia 
not  prepared  to  supply, — the  care  and  protec- 
tion of  the  goods  when  they  reach  the  platform. 
The  contract  limits  the  liability  of  the  com- 
panv  to  what  it  undertakes  to  do,  and  relievea 
it  of  responsibility  for  all  that  lies  beyond  the 
mere  transportation  and  setting  down  of  the 
goods. 

It  is  asserted  that  the  goods  were  unloaded 
during  a  storm,  and  were  not  protected  by  the 
carrier  from  the  weather.  By  the  contract  the 
consignor  was  to  look  after  the  goods  on  their 
arrival.  It  was  his  business  to  provide  the 
shelter.  He  knew  the  company  had  none.  He 
had  agreed  to  take  the  risk  of  caring  for  them^ 
When  the  accommodation  train  came  that  morn- 
ing, at  the  usual  hour  for  its  arrival,  the  con- 
signee was  not  at  the  platform.  His  foreman 
was  not  there,  although  he  was  expecting  the. 
goods,  and  had  notice  from  the  consignor  of 
their  shipment.  What  should  be  done?  The 
contract  of  the  carrier  had  been  performed, 
and  he  had  the  right  to  unload  the  goods.  Ue 
could  not  carry  them  to  some  station  where  he 
had  a  safe  place  for  storage,  and  leave  them 
there,  for  Strafford  was  the  point  of  destina- 
tion; and  the  carrier  can  neither  deliver  goods 
at  a  wrong  place,  nor  to  a  wrong  person, 
without  liability  to  the  owner.  If  the  gooda 
had  filled  the  car,  the  car  might  have  been  left 
with  the  goods  in  it.  but  the  goods  did  not  fill 
the  car.  It  contained  other  goods,  to  be  de^ 
livered  to  other  persons,  and  at  other  places. 
The  only  other  way  ot  preserving  the  goods 
from  the  weather  would  have  been  to  hold  the 
train  until  the  rain  was  over  before  unloading 
the  goods,  but  this  was  clearly  impracticable. 
The  alternative  was  to  unload  the  goods,  and 
leave  the  consignee  to  attend  to  them,  as  the 
shipper  had  agreed  should  be  done.  This  the 
carrier  did,  and  we  see  no  negligence  in  his  so 
doing.  He  did  all  he  agreed  to  do,  all  he  waa 
employed  to  do,  all  he  had  the  power  to  do. 
The  complaint  really  is  that  he  delivered  the 
goods  at  the  proper  point  of  destination,  in  exact 
compliance  with  his  undertaking.  If,  after 
they  were  put  off  at  the  station,  they  were 
damaged  by  being  left  in  the  rain,  the  consignee 
or  his  agent,  who  came  a  half  an  hour  too  late 
to  the  platform,  must  take  the  cx)n sequences  of 
the  risk  assumed  when  the  carriage  of  the 
goods  was  contracted  for. 

We  sustain  the  assignments  of  error,  and 
reverse  the  judgment  aj^eakd  ftmn.  A  vemire 
facias  de  novo  is  awarded,  as  there  is  another 
item  in  plaintiff's  claim,  as  to  which  negligence 
in  the  manner  of  unloading  is  alleged. 
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John  H.   BYERS,  AppL, 

Jacob  BTER8. 
(188  Pa.  609.) 

1  •  A  parol  partition  of  land  may  be  Umited 
to  tbe  surface,  and  does  not,  as  matter  of  law, 
extend  to  coal  in  tbe  irround  If  the  intent  was  to 
retain  tbis  in  common. 

8*  The  presumption,  from  the  fket  of  the 
partition  of  tbe  surface  of  land  by  parol,  is 
that  it  includes  tbe  coal  beneath  as  well  as  the 
surface,  and  one  who  denies  it  has  the  burden  of 
proof. 

(January  8, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Westmore- 
land CouDty  in  favor  of  defendant  in  an  action 
brought  to  obtain  partition  of  certain  coal  beds. 
Ee-cersed. 

The  facts  are'  stated  in  the  opinion. 

Messrs.  James  S*  Moorhead  and  John 
B.  Head,  for  appellant: 

Partition  is  a  contract  executed,  not  in  part 
but  in  whole.  It  need  not,  indeed,  be  of  all 
the  lands  which  the  parties  bold  in  common  or 
jointly,  but  it  must  be  complete  so  far  as  re- 
lates to  the  part  set  out  in  severalty. 

McCoiinell  v.  Carey,  48  Pa.  350. 

A  severance  of  coal  and  surface  may  be  ef- 
fected by  parol  as  well  as  by  an  instrument  of 
writing. 

Tenants  in  common  may  well  make  partition 
between  them  if  they  will,  but  they  shall  not 
be  compelled  to  make  partition  by  the  law; 
but  if  they  make  partition  between  themselves 
by  their  agreement  and  consent,  such  partition 
is  good  enough. ' 

Co.  Litt.  §  818;  Qriswdd  v.  Johnson,  5  Conn. 
863,  8  Lead.  Cas.  Am.  Law  of  Real  Prop.  p. 
128. 

From  the  very  beginning  two  essential  facts 
must  be  proved  to  coexist  In  every  parol  parti- 
tion before  the  law  will  recognize  or  the  courts 
will  enforce  it.  These  are,  first,  an  agreement 
to  make  partition;  second,  a  withdrawal  by 
the  tenants  from  their  previous  common  pos- 
session, and  a  subsequent  exclusive  possession 
by  them  of  tbe  part  or  parts  set  out  in  sev- 
eralty. 

EbeH  V.  Wood,  1  Binn.  216, 2  Am.  Dec.  436; 
Rider  v.  Maul,  46  Pa.  876;  McKnight  v.  Bell, 
135  Pa.  871;  Orimoold  v.  Johnson,  5  Conn.  863, 
8  Lead.  Cas.  Am.  Law  of  Real  Prop.  p.  12»; 
17  Am.  &  Eng.  Enc.  Law,  p.  668,  and  cases 
there  cited. 

An  agreement  to  make  a  parol  partition,  not 
followed  by  a  change  of  possession,  is  of  no  ef- 
fect. A  separate  possession  by  two  tenants  in 
common,  not  predicated  on  an  agreement  to 
part  and  divide,  but  based  on  convenience  or 
other  reason,  will  not  effect  a  partition. 

Snively  v.  Luce,  1  Watts,  69;  Qraiz  v.  Oratz, 
4  Rawle,  488. 

Messrs.  D.  S.  Atkinson,  John  M.  Peo- 
ples, and  W.  S.  Byers,  for  appellee: 

Partition,  if  equal  at  the  time  it  was  made, 
would  be  good  however  unequal  it  might  be- 


NOTS.— For  adverse  possession  of  surface  as  af- 
fectinir  ooal  beneath  it,  see  Delaware  &  H.  Canal 
Ck).  V.  Hughes  (Pa.)  88  L.  R.  A.  826. 
89  L.  &  A. 


come  afterward  by  subaequent'events.  Neither 
is  it  essentially  requisite  that  a  voluntary  par- 
tition should  be  by  deed  in  order  to  make  it 
binding;  as  between  parceners,  at  least,  it  is 
good  if  made  by  parol  without  deed. 

Calhoun  v.  Hays,  8  Watts  &  S.  182,  42  Am. 
Dec.  275. 

If  it  was  the  fact  that  a  division  line  had 
been  actually  run  to  divide  the  lan\cl  between 
the  plaintiff's  ancestor  and  the  defendant,  and 
the  latter  took  and  held  exclusive  possession  of 
the  land  on  one  side  of  it,  without  regard  to 
what  his  cotenants  did  as  to  the  remainder,  and 
continued  that  exclusive  possession,  receiving 
the  profits  thereof,  paying  taxes,  and  other- 
wise exercisiog  exclusive  acts  of  ownership 
over  it  for  twenty-one  years,  the  presumption 
of  an  ouster  of  the  cotenant  would  undoubt- 
edly arise  and  be  a  bar  after  that  lapse  of  time 
to  a  recovery  by  the  cotenant,  or  any  other 
person  through  him  of  any  portion  of  the  land 
so  held. 

Eider  v.  Maul,  46  Pa.  380. 

Open,  notorious,  and  uninterrupted  posses- 
sion of  the  whole  by  a  tenant  in  common  for 
twenty-one  years,  claiming  the  whole  land  as 
his  own,  and  taking  the  whole  profits  exclu- 
sively to  himself,  is  evidence  from  which  the 
jurv  may  draw  the  conclusion  of  an  ouster 
and  an  adverse  possession. 

Susquehanna  <fc  W.  7.  JR.  d  Coal  Co,  v. 
Quick,  61  Pa.  841. 

To  complete  a  title,  possession  and  the  right 
of  property  must43oth  concur. 

Hawk  V.  Senseman,  6  Serg.  &  R.  22. 

Jacob  Byers  has  held  this  part  of  the  farm 
from  1848;  and  for  almost  fifty  years  has  ex- 
ercised every  act  of  ownership  possible. 

John  H.  Byers  was  permitted  to  go  into  this 
coal  mine,  because  of  his  relationship  and  be- 
cause he  was  to  aid  in  keeping  up  repairs,  and 
was  permitted  to  dig  coal  for  his  own  use, 
and  to  sell  if  you  please.  Was  this  such 
possession  as  would  give  him  title?  Was  thia 
done  for  the  purpose  of  asserting  title?  Clearly 
not. 

Altemas  V.  Campbell,  9  Watts,  28,  34  Am. 
Dec.  494;  Shroder  v.  Brenman,  21  Pa.  228; 
DeHaven  v.  Landell,  31  Pa.  126. 

The  uninterrupted  use  of  a  tract  of  land,  as^ 
a  timber  lot,  for  the  supply  of  a  sawmill,  or  as  a 
wood  lot  for  iron  works,  even  when  backed  by 
the  payment  of  taxes  on  it,  will  not  constitute 
adverse  possession. 

Wright  V.  Quier,  9  Watts.  172,  86  Am.  Dec. 
108;  Sorber  v.  Willing,  10  Watts,  141. 

The  annual  use  of  land  as  a  sugar  camp, 
under  a  junior  survey,  gives  no  title  under  the 
statute  of  limitations. 

Adams  v.  Robinson,  6  Pa.  271;  Bradford  v. 
Outhrie,  4  Brewst.  (Pa.)  858. 

There  was  no  right  to  make  parol  partition 
of  the  surface  land  only  allowing  the  coal  to- 
remain  in  common  as  before. 

Christy's  Appeal,  110  Pa.  538. 

The  possession  which  tolls  the  right  of  en- 
try must  not  only  be  notorious,  but  adverse, 
hostile,  and  exclusive,  as  against  the  owner. 
.  .  .  There  must  be  an  ouster  by  unequivocal 
act  where  there  has  been  privity  of  title  and 
possession;  such  an  act  as  shows  that  the  oc- 
cupant claims  in  his  own  right,  and  does  no% 
acknowledge  the  right  of  the  other. 


Pennstlyania  Sufrbmb  Court. 
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Long  V.  Mast,  11  Pa.  189;  Bannon  v.  Bran- 
don, 84  Pa.  263,  75  Am.  Dec.  655;  Lodge  y. 
Pattenon,  8  Watte,  74,  27  Am.  Dec.  885;  Peek 
T.  Wand,  18  Pa.  506;  Adanu  v.  Sobinson,  6 
Pa.  272;  Armstrong  v.  CcUdweU,  58  Pa.  288; 
>&?/•&«•  V.  WiUing.M  Watts,  141;  ifar««n  v. 
Jackson,  27  Pa,  510.  67  Am.  Dec.  489;  15  Am. 
&  Eng.  Enc.  Law,  §  2,  p.  506;  Tiedemao, 
Real  Prop.  §§  2,  695,  696,  698. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  parties  derived  title  in  common,  under 
the  will  of  their  father,  in  1885.  In  1895  ap- 
pellant brought  this  action  for  partition  of  the 
-coal  only,  thereby  admitting  that  the  surface 
of  the  land  was  held  in  severalty.  The  appel- 
lee defended  on  a  parol  partition  claimed  to 
•have  been  made  in  1848.  Both  parties  there- 
fore agreed  that  there  was  a  partition,  and,  as 
it  was  admitted  that  there  had  never  been  any 
deed  between  them,  the  partition  necessarily 
rested  in  parol.  Appellant,  however,  claimed 
that  what  was  done  in  1848  was  a  temporary 
division  of  the  surface  for  convenience  of 
working  only,  which  did  not  include  the  coal, 
•and  which  was  incomplete,  but  ripened  into 
title  in  severalty  as  to  the  surface  by  the  long- 
continued  separate  possession  of  the  purparts 
taken  under  it.  Appellee,  on  the  other  hand, 
contended  that  it  was  a  complete  and  executed 
partition  from  its  date,  and  included  the  coal 
as  well  as  the  surface.  The  difference  as  to 
how  the  partition  of  the  surface  became  effec- 
tive, whether  by  virtue  of  the  agreement  it- 
self, or  only  by  the  subsequent  several  posses- 
sion, is  not  material;  and  the  only  substantial 
question  in  controversy  was  what  the  partition 
included,  the  whole  land  or  the  surface  only. 
The  learned  judge  below  charged  the  jury  that 
there  could  be  no  parol  severance  of  the  estate 
in  the  coal  from  the  estate  in  the  surface,  and 
therefore,  if  they  found  there  had  been  a  par- 
tition at  all,  it  was  a  partition  of  the  whole; 
or,  to  use  his  very  graphic  expression,  if  the 
jury  found  that  there  was  a  parol  partition, 
*'the  cleaver  of  the  law  severed  the  ownership 
from  the  surface  clear  down  to  the  center  of 
the' earth."  This  was  practically  a  direction 
to  find  for  the  defendant,  and  all  the  assign- 
ments of  error,  though  taken  to  different  parts 
of  the  charge,  and  in  varied  phrase,  are  based 
upon  this  ruling  of  the  court.  We  are  of 
opinion  that  it  was  error. 

It  was  settled  as  early  as  Ebert  v.  Wood,  1 
Binn.  216.  2  Am.  Dec  486,  that  a  parol  parti- 
tion between  tenants  in  common  is  valid  and 
conclusive.  Chief  Justice  Tilghman  puts  the 
decision  mainly  od  the  ground  of  part  perform- 
ance, which  the  English  courts  of  equity  had 
held  to  take  such  contracts  out  of  the  bar  of 
the  statute  of  frauds.  But  another  and  equally 
weighty  reason  might  be  added  from  the  na- 
ture of  tenancy  in  common .  As  each  tenant 
has  not  only  title,  but  joint  and  several  posses- 
sion of  the  whole  and  of  every  part,  the  change 
to  a  title  in  severalty  in  any  specified  part  is 
not  such  a  transfer  of  title  to  land  as  is  within 
the  mischief  contemplated  bv  the  statute  of 
frauds.  This  reason  was  indicated  in  MeUon 
V.  Eeed,  114  Pa.  647,  and  again  more  fully  in 
McKnight  v.  BeU,  185  Pa.  858,  where  it  is  said 
by  our  late  Brother  Clark :  "  *  A  partition  which 
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merely  severs  the  relation  existing  between 
tenants  In  common  in  the  undivided  whole, 
and  vests  title  to  a  correspondent  part  in  sev- 
eralty, is  not  such  a  sale  or  transfer  of  title  as 
will  be  affected  by  the  statute  of  frauds.'  The 
reason  of  this  rule  rests  in  this:  that  the  parti- 
tion is  not  an  acquisition  or  purchase  of  Imid, 
nor  is  it  in  any  proper  sense  a  transfer  of  the 
title  to  land;  it  is  a  mere  setting  apart  in  sev- 
eralty of  the  same  interest  held  in  common, 
not  in  other,  but  in  the  same,  lands."  The 
cases  have  drawn  the  line  between  a  mere  parol 
agreement  to  partition  and  an  agreement  fol- 
lowed by  acts  of  the  parties  on  the  land  itself, 
indicating  several  possession  taken  in  execu- 
tion of  the  agreement.  The  former  is  inopera- 
tive, but  the  latter  is  valid. 

The  right  of  partition  by  the  parties  is  an  in- 
cident of  ownership,  and,  like  the  right  of  an 
owner  in  severalty  to  a  Hen,  is  only  limited  by 
such  restraints  as  the  law  has  put  upon  it  in 
regard  to  personal  capacity  and.  mode  of  con- 
veyance. The  statute  of  frauds  requires  ordi- 
nary conveyances  of  land  to  be  in  writing,  but, 
as  we  have  already  seen,  the  statute  does  not 
apply  to  executed  partitions  between  tenants 
in  common.  They  are  therefore  free,  and,  as 
they  rest  solely  on  the  agreements  and  inten- 
tions of  the  owners,  we  see  no  room  for  dis- 
tinctions in  regard  to  the  methods  of  partition, 
whether  by  vertical  or  by  horizontal  lines. 
There  is  no  difference  in  the  right  nor  in  any 
other  respect  except  in  f  acilitv  of  proof  of  the 
intent,  inasmuch  as  the  ordinary  mode  is  hj 
vertical  lines;  and  therefore  such  partition  is 
more  readily  presumed,  and  acts  done  in  pur- 
suance of  it  on  the  surface  are  more  easily 
shown.  Horizontal  divisions  of  land,  as  such, 
are  comparatively  rare,  but  they  are  well  es- 
tablished, and  may  be  made  in  the  same  way, 
and  subject  to  the  same  rules,  as  any  other 
mode,  if  the  parties  so  agree.  Their  mod- 
ern development,  especially  in  this  state, 
may  well  account  for  the  absence  of  cases  in 
our  reports,  but  the  principles  on  which  such 
questions  are  to  be  decided  do  not  admit  of 
doubt.  They  are  illustrated  by  the  case  of 
Caldwell  y.  Copeland,  87  Pa.  427,  78  Am.  Dec. 
486,  where,  although  the  court  is  treating  of  a 
conveyance  by  deed,  it  said :  *  'There  is  no  more 
reason  why  mines  in  another's  landr  whether 
opened  or  unopened ,  may  not  be  held  by  a  deed, 
.  .'  .  than  why  land  in  its  most  ordinary 
signification  may  not  be  so  held.  In  other 
words,  mines  are  land,  and  subject  to  the 
same  laws  of  possession  and  conveyance." 
And  the  analogous  right  of  severance  of  the 
strata  of  laud  horizontally  by  the  individual 
owner  by  acts,  as  well  as  by  deed,  is  estab- 
lished in  Delaware  db  H.  Canal  Co.  y. Hughes, 
183  Pa.  66,  88  L.  K.  A.  826  (opinion  filed  since 
this  case  was  argued). 

There  was  no  objection  to  the  plaintiff's 
proving,  if  he  could,  that  the  partition  was 
limited  to  the  service,  and  that  the  coal  was 
left  in  common.  The  parties  might  make  par- 
tition of  all  their  land,  or  of  any  part  of  it,  and 
in  any  manner  they  chose  to  agree  upon.  In 
Coleman  v.  Coleman,  19  Pa,  100,  57  Am.  Dec. 
641,  the  parties  made  partition  of  their  land  in 
1787.  excepting  out  of  it  the  Cornwall  ore 
banks,  which  they  agreed  should  remain  in 
common.    This  court  held,  not  only  that  the 
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partition  was  valid,  but  that  the  retention  of 
the  ore  banks  in  common  was  part  of  the  con- 
sideration for  the  purparts  in  severalty,  and 
therefor^  could  not  be  subject  to  a  new  par- 
"tition/ 

The  ordinary  mode  of  partition  being  of  the 
whole  land  by  vertical  lines,  and  it  being  ad- 
mitted that  a  partition  had  been  made,  the 
burden  was  upon  the  plaintiff  to  show  that  it 
was  limited  to  the  surface.  In  plaintiff's  sixth 
point  he  asked  the  court  to  say  that  his  con- 
tinuing to  take  coal  after  the  partition,  even 
if  only  permissive,  showed  that  there  never 
was  a  fully  executed  partition  of  the  coal,  and 
plaintiff  therefore  must  recover  on  his  written 
title.  This  point,  however,  could  not  have 
been  afSrmed.  The  execution  of  a  parol  par- 
tition, which  is  required  by  the  cases,  means 
such  acts  of  the  parties  upon  the  land  as  show 
a  part  performance  of  the  agreement,  suffi- 
cient, as  suggested  by  Chief  Justice  Tilghman, 
'Supra,  to  bnng  it  within  the  equity  of  entorce- 
fnent.  The  presumption  from  the  conceded 
fact  of  partition  was  that  it  included  the  coal 
as  well  as  the  surface,  that  being  the  usual 
method.  On  the  question  whether  it  did  or 
not,  the  plaintiff  was  entitled  to  go  to  the  Jury, 
but  he  bad  the  burden  of  proof.  An  occa- 
sional use,  such  as  was  shown  here,  if  the  jury 
should  find  it  to  be  permissive  only,  and  not 
in  the  exercise  of  a  right,  would  not  prevent 
the  partition  from  being  executed  in  the  legal 
sense,  and  including  the  coal  as  well  as  the 
surface.  It  was  evidence  of  a  claim  of  right, 
but  not  conclusive  either  of  such  right  or  of 
the  failure  to  execute  the  partition. 

The  will  of  John  Byers  had  no  bearing  on 
the  case,  except  as  showing  that  he  had  in  his 
•mind  the  timber,  coal,  and  limestone  on  the 
tract  as  distinct  elements  to  be  considered  in 
the  equal  division  which  he  directed.  But  his 
devise  was  of  the  fee  in  common,  and  his  dev- 
isees could  divide  in  any  way  they  pleased. 

Nor  had  the  statute  of  limitations  any  bear- 
ing on  the  case.  The  plaintiff  clearly  never 
had  any  possession  of  the  coal  which  was  either 
adverse  or  exclusive,  and  the  surface,  as  al- 
•ready  said,  was  admitted  by  both  parties  to  be 
held  in  severalty.  There  was  no  dispute  as  to 
the  parol  partition,  and  the  only  contested  is- 
sue was  what  it  included.  The  jury  should 
have  been  instructed  that  the  parties  had  the 
right  to  make  such  partition  as  tbey  chose, 
•either  of  the  whole  land  or  of  the  surface  only; 
that  the  presumption  was  that  they  parted  the 
whole,  but  that  presumption  would  give  way 
to  the  intention  of  the  parties;  and  it  was  for 
the  jury  to  determine  from  all  the  evidence 
what  the  parties  intended  to  include  in  the  par- 
tition, ai}^  to  find  a  verdict  that  would  carry 
out  that  intention. 

Judgment  reverited,  and  venire  de  novo 
4iwarded. 


Re  Estate  of  Richard  H.  STULL,  Deceased. 


APPEAL  OP  Ada  MOREHOUSE. 

as&  Fa.  (BBS.) 

The  marriage  in  another  8tate»  where  it 
is  lawful,  of  a  cUvoroed  man  and  his  paramour, 
who  go  there  to  evade  the  law  of  their  domicil, 
which  probibits  their  marriafire  during  the  Ufe 
of  the  former  wife,  is  not  valid  in  the  latter 
state. 

(McCoUum,  MUcheO,  and  Tea,  JJ„  ditsenC.) 
(January  8, 1896.) 

APPEAL  by  petitioner  from  a  decree  of  the 
Orphans'  Court  for  Washington  County 
dismissing  her  appeal  from  a  decree  of  the 
register  of  wills  refusing  to  grant  her  letters  of 
administration  upon  the  estate  of  Richard  H. 
Stull,  deceased.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  R*  W.  Irwin,  for  appellant: 

While  it  may  be  conceded  that  the  state 
may  pass  an  act  which  would  prohibit  citi2sen8 
of  the  state  from  marrying  anywhere  under 
certain  circumstances,  while  they  were  domi- 
ciled in  this  state,  yet  this  is  a  highly  penal 
statute,  and  must  be  strictly  construed,  and  in 
the  absence  of  an  expressed  statutory  provi- 
sion that  the  parties  must  not  marrv  any  where, 
the  courts  will  hold  that  the  legislative  intent 
was  that  the  parties  should  not  marry  in  Penn- 
sylvania. 

It  has  been  held,  but  on  this  point  there  is 
much  conflict  of  opinion,  that  although  a  per- 
son divorced  from  a  first  wife  for  adultery  is 
rendered  by  the  law  of  the  place  Incapable  of 
contracting  a  second  marriage,  yet  that,  if  he 
enters  into  a  contract  of  marriage  in  another 
state  where  the  same  disability  does  not  exist, 
the'  marriage  will  be  valid.  And  where  the 
parties  resident  in  one  state,  to  avoid  the  laws 
of  the  place  of  domicil,  go  to  another  state  and 
are  married,  the  marriage  is  held  valid,  if  so 
regarded  in  the  counlrv  where  celebrated, 
both  in  America  and  England. 

8  Am.  &  Eng.  Enc.  Law,  p.  599;  Van  Voor- 
hie  V.  Bnntnall,  86  N.  Y.  18,  40  Am.  Rep. 
505;  TJwrp  V.  Thorp,  90  N.  Y.  602,  43  Am. 
Rep.  189;  Moore  v.  Hegeman,  92  N.  Y.  521,  44 
Am.  Rep.  408;  Putnam  v.  Putnam,  8  Pick. 
433;  Medway  v.  Needham,  16  Mass.  157, 8  Am. 
Dec.  131;  Bishop,  Mar.  &  Div.  4th  ed.  §§348- 
889;  Story,  Confl.  L.  §§  79-81. 

Messre.  Boyd  Crumrine  and  E.  E« 
Cramrine»  for  appellee: 

The  husband  or  wife  who  shall  have  been 
guilty  of  the  crime  of  adultery  shall  not 
marry  the  person  with  whom  the  said  crime 
was  committed  during  the  life  of  the  former 
wife  or  husband. 

Act  of  March  18, 1815,  §  9;  6  Smith's  Laws, 
286,  §  9;  1  Purd.  688.  pi.  29;  1  Pepper  & 
Lewis,  Dig.  1646,  pi.  83. 

A  marriage  contracted  by  parties  authorized 
hf  law  to  contract,  and  solemnized  in  the  man- 


Note.— As  to  tbe  validity  of  marriage  of  persons 
who  fro  out  of  their  own  state  to  evade  its  laws  by 
marrying,  see  also  Penneirar  v.  State  (Tenn.)  2  L. 
R.  A.  708;  State  v.  Tutty  (C.  C.  8.  D.  Ga.)  7L.  R.  A. 
60;  Com.  v.  Graham  (Mass.)  16  L.  R.  A.  678. 
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Xjer  prescribed  by  law,  is  a  lawful  marriage; 
and  to  DO  other  marriage  are  iDcident  the 
rights  and  privileges  secured  to  husband  and 
wife,  and  to  the  issue  of  their  marriage. 

mybrd  V.  Worcester,  7  Mass.  48. 

Contracts  of  all  kinds,  generally  speaking, 
are  to  be  determined  and  controlled  in  the 
rights  and  obligations  conferred  by  the  law 
of  the  place  where  they  are  to  be  performed. 

Archer  v.  Dunn,  2  Watts  &  8.  827;  Wood 
V.  Kelso,  27  Pa.  241;  2  Parsons,  Contr.  pp.  682, 
588,  et  acq. 

As  to  contracts  generally,  in  respect  of  pri- 
vate internal  law,  there  must  be  capacity  to 
make  a  contract;  and  incapacities  are  excep- 
tional, and  are  either  natural,  such  as  absolute 
duress,  insanity,  or  imbecility,  or  artificial 
because  arising  by  force  of  local  laws,  from 
marriage  or  slavery,  or  such  other  causes  as 
are  made  grounds  of  incapacity  only  by  posi- 
tive laws,  which  vary  in  different  states. 

2  Parsons,  Contr.  p.  578. 

Laws  establishing  incapacity,  status,  or  con- 
dition **have  no  force,  of  their  own  proper 
vigor,  beyond  the  territory  of  the  state  by 
which  they  are  made.  Every  state  may,  by 
its  own  laws,  bind  all  its  own  subjects  and 
citizens,  wherever  they  may  be,  with  all  the  ob- 
ligations which  home  tribunals  may  enforce." 
'^D.  8.  Const,  art.  4,  §  1;  2  Parsons,  Contr. 
pp.  578.  674. 

The  law  of  the  domicil  of  a  party  to  a  con- 
tract must  have  its  effect  in  the  matter  of 
capacity  or  incapacity  in  a  foreign  state  which 
may  be  the  place  where  the  contract  is  entered 
into  or  solemnized,  and  in  giving  control,  in 
its  rights  and  obligations,  in  the  place  of  the 
domicil  or  elsewhere  that  the  contract  is  to  be 
performed. 

Whart.  Confl.  L.  §401. 

Marriage  is  a  contract,  but  it  is  more.  Prop- 
erly speaking,  it  begins  in  a  contract  assented 
to  with  more  or  less  solemnity,  by  both  par- 
ties. It  differs  in  many  respects  from  the 
common  run  of  contracts,  which  are  to  be 
performed  and  are  then  ended. 

Story,  Confl.  L.  ed.  1857.  §  108;  Ferguson, 
Mar.  &  Div.  897-899. 

Marriage  cannot  be  shaped  or  modified  at 
the  will  of  the  parties.  It  is  a  conjugal  union 
for  life.  Grafted  conditions  which  change  its 
character  are  void. 

Whart.  Confl.  L.  §  126. 

Personal  statutes,  which  are  the  statutes  of 
a  state  that,  in  the  main,  have  as  their  subject 
the  person  and  its  attributes,  though  incident- 
ally touching  matters  of  property,  "attach 
themselves  to  each  person  therein  domiciled; 
and,  wherever  he  goes,  these  laws  adhere  to 
him.  and  are  to  be  applied  to  him  by  every 
foreign  tribunal,  until  such  domicil  is  lost  by 
him,  and  a  new  one  acquired,  which  new  one 
then  applies  itself  to  him  by  the  same  process." 

Whart.  Confl.  L.  §  85. 

In  a  strict  and  legal  sense,  that  is  properly 
the  domicil  of  a  person  where  he  has  his  true, 
fixed,  permanent  home  and  principal  estab- 
lishment, and  to  which,  whenever  he  is  ab- 
sent, he  has  the  intention  of  returning. 

Story,  Confl.  L.  §  41. 

If  it  be  the  law  of  the  domicil  that  when  a 
married  person  commits  adultery  and  a  di- 
vorce is  granted  therefor,  the  guilty  party  and 
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the  corespondent  are  prohibited  from  mar- 
riage during  the  lifetime  of  the  complainant, 
the  effect  of  the  decree  shall  be  the  same  in  all 
other  countries. 

Story,  Confl.  L.  §  65;  Whart.  Confl.  L.  §  21. 

This  doctrine  of  the  law  of  the  domicil,  as 
imposing  a  personal  status  of  capacity  or  in- 
capacity in  the  state  of  the  domicil,  is  recog- 
nized and  applied  in  other  states,  whenever  not 
inconsistent  wi^  or  opposed  to  iheir  own  lawB 
and  distinctive  policy. 

Story,  Confl.  L.  §  29;  Bank  of  Augusta  v. 
Earle,  88  U.  S.  13  Pet.  519,  589.  10  L.  ed.  274„ 
808. 

Marriages  are  restrained  and  regulated,  or 
prohibited,  by  the  law  of  the  domicil  of  the  par- 
ties, bv  restraints  or  prohibitions  which  are  to 
be  divided  into  two  classes :  (1)  Those  relating  to 
matters  of  form  or  ceremony,  or  peculiar  re- 
ligious faitb,  etc.,  or  such  as  enlightened  states 
generally  do  not  feel  themselves  bound  to  rec- 
ognize as  of  vital  importance;  (2)  those  relat- 
ing to  what  are  held  to  be,  in  the  place  of  the 
domicil,  matters  of  good  order  and  good  morals, 
or  such  matters  as  are  made  of  a  settled  and 
distinctive  policy  therein. 

By  the  express  exception  in  favor  of  the 
children  in  our  statute  cases  in  our  state  like 
the  present  are  to  be  distinguished  from  a  few 
cases  in  our  sister  states,  where  marriages  be- 
tween like  guilty  parties,  forbidden  by  statute, 
but  without  any  statutory  protection  to  chil- 
dren born,  have  been  sustained  for  the  benefit 
of  innocent  children,  in  order  that  they  might 
inherit  the  property  and  rights  of  their  guilty 
parents. 

VanVoorhis  v.  Brintnall,  86  N.  Y.  18,  40 
Am.  Rep.  505;  Medway  v.  Needliam,  16  Mass. 
157.  8  Am.  Dec.  131. 

Here,  the  marriage  of  the  parents  is  forbid- 
den, made  unlawful,  without  any  exception  as 
to  them  or  either  of  them;  and  of  course  it  fol- 
lows that  that  prohibition,  to  be  made  effective,, 
must  mean  that  the  thing  prohibited  is  unlaw- 
ful, if  done. 

Pennegar  v.  State,  87  Tenn.  244,  2  L.  R.  A. 
708. 

By  the  decree  in  the  divorce  proceeding,  a 
personal  incapacity  for  marriaee  was  imposed 
by  our  statute  upon  Richard  H.  Stull  and  Ada 
Widdup.  to  continue  during  the  lifetime  of  the 
first  wife,  who  is  still  liviuji^.  This  incapacity, 
imposed  by  the  law  of  their  domicil,  affected 
and  followed  them  wherever  they  went,  and 
so  continued  while  they  were  temporarily  in 
Maryland,  and  when  they  returned  to  Penn- 
sylvania. Bound  by  the  rules  of  private  inter- 
national law,  and  by  the  provision  of  the  United 
States  Constitution,  that  *'full  faith  and  credit 
shall  be  given  in  each  state  to  the  public,  acts, 
records,  and  judicial  proceedings  of  every  other 
state"  (art.  4,  §1),  this  incapacity  was  of  full 
effect  in  Maryland.  With  this  known  incapa- 
city upon  them,  and  going  into  Maryland  for 
the  purpose  of  evading  the  laws  of  Pennsyl- 
vania, the  parties  were  ffuilty  of  a  fraud  upon 
the  laws  both  of  Pennsylvania  and  Maryland, 
when  they  sought  to  be  and  were  married  in 
the  latter  state,  to  return  to  the  state  of  their 
home  where  the  marriage  was  to  be  consum- 
mated and  performed.  The  prohibition  in  the 
state  of  Pennsylvania,  not  relating  to  mere 
form  or  ceremony,  but  to  the  subject  of  good 
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•order,  morals,  and  distiDctiye  policy,  it  was 
Invalid  in  Maryland  as  well  as  in  Pennsylvania 
where  its  incidents  are  now  sought  to  be  en- 
joyed. 

Story,  Confl.  L.  ed.  1857.  §86;  2  Kent, 
Com.  8d  ed.  91-03,  458,  450;  Putnam  v.  Ptit- 
nam,  8  Pick.  483;  West  Cambridge  v.  Lexing- 
ton, 1  Pick.  505,  11  Am.  Dec.  331;  Deceouehe 
V.  Savetier,  3  Johns.  Ch.  100,  8  Am.  Dec.  478; 
Ferguson,.  Mar.  &  Dir.  807-800;  Whart. 
Confl.  L.  ed.  1881,  §  135;  Com.  v.  Lane.  118 
Mass.  458,  18  Am.  Rep.  500;  Dickson  v.  Dick- 
son, 1  Yerg.  110;  Williams  y.  Oates,  5Ired.  L. 
535;  Webh*s  Estate,  Tucker,  372;  Marshall  v. 
Marshall,  2  Hun,  238;  Van  Storch  v.  Qriffln, 
71  Pa.  240;  Ponsford  Y.Johnson,  2B]atchf.  51; 
Kinney  Y,  Com.  30  Gratt.  858,  82  Am.  Rep. 
690;  State  v.  Kennedy,  76  N.  C.  251,  22  Am. 
Rep.  683;  Scott  v.  State,  30  Ga.  321;  Dupre 
v.  Boulard,  10  La.  Ann,  411;  State  v.  Ross, 
76  N.  C.  242,  22  Am.  Rep.  678;  Brook  v. 
Brook,  0  H.  h.  Cas.  103;  Phillips  v.  Oregg, 
10  Watts,  158,  36  Am.  Dec.  158;  EUl  v. 
HiU,  42  Pa.  108;  Parker's  Appeal,  44  Pa.  300; 
WalUr^s  A^ypeal,  70  Pa.  302;  Philadelphia  v. 
Williamson,  10  Phila.  176;  Smith  v.  Thornton, 
5  W.  N.  C.  872;  Hazzard's  Estate,  8  W.  N.  C. 
484;  Adams  v.  ^(fam«,  2Chest.  Co.  (Rep.)  560; 
IjC  Breton  v.  Nouchet,  3  Mart.  (La.)  60,  5  Am. 
Dec.  736;  White  v.  White,  105  Mass.  325,  7  Am. 
Rep.  526;  Hanover  v.  Turner,  14  Mass.  227,  7 
Am.  Dec.  203;  GropseyY.  Ogden,  11  N.  Y.  228; 
Pennegar  v.  StaU,  87  Tenn.  244,  2  L.  R.  A. 
703;  Elliott  v.  Elliott,  38  Md.  358;  Sussex 
Peerage  Case,  11  Clark  &F.  85,  17  Am.  Law 
Rev.  166. 

Green,  J.,  delivered  the  opinion  of  the 
<50urt: 

The  question  at  issue  in  this  case  arises 
upon  the  application  of  a  woman,  claiming  to 
have  been  tlie  lawful  wife  of  the  decedent  at 
the  time  of  b|s  death,  to  have  letters  of  admin- 
istration upon  his  estate  granted  to  her.  The 
letters  were  refused  by  the  register  and 
orphans'  court,  on  the  ground  that  the  peti- 
tioner was  not  the  lawful  wife  of  the  decedent, 
and  hence  was  not  entitled  to  them.  Briefly, 
the  facts  were  that  the  decedent,  Richard  H. 
Stull,  was  married  to  Hannah  M.  Lewis,  who 
still  survives.  In  February,  1894,  the  wife 
obtained  a  decreeof  absolute  divorce  from  him 
on  the  ground  that  he  bad  committed 
adultery  with  one  Ada  Widdup.  On  April 
5,  1894,  the  decedent  and  the  said 
Ada  Widdup,  both  being  citizens  .  and 
inhabitants  of  Pennsylvania  went  to  Cum- 
berland, in  the  state  of  Maryland,  and  were 
united  in  marriage.  They  at  once  returned  to 
Pennsylvania,  and  there  lived  and  cohabited 
as  man  and  wife  on  the  farm  of  the  decedent, 
in  Washington  county,  until  his  death,  on 
June  11,  1895.  They  had  no  children,  but 
there  was  one  child,  a  son,  Samuel  A.  Stull,  by 
the  flrst  marriage.  It  was  admitted  and  found 
in  the  court  below,  and  is  now  conceded  on 
the  argument  in  this  court,  that  the  decedent 
and  Ada  Widdup,  his  paramour,  with  whom 
he  had 'committed  adultery,  went  into  Mary- 
land, to  be  there  married,  for  the  express  pur- 
.  pose  of  evading  the  law  of  Pennsylvania  which 
prohibits  a  marriage  with  a  paramour  during 
the  life  of  the  injured  wife  or  husband.  It  is 
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also  conceded  that  by  the  law  of  Maryland 
there  Is  no  such  prohibition,  and  that  under 
that  law  the  marriage  was  lawful.  The  ques- 
tion arising  is.  Was  the  applicant  the  lawful 
wife  of  the  decedent  at  the  time  of  his  death? 
She  subsequently  married  one  Morehouse,  and 
now  bears  his  name. 

Our  act  of  March  13,  1815  (Purd.  Dig. 
p.  688,  pi.  20,  §01).  provides  as  follows:  "The 
wife  or  husband  who  shall  have  been  guilty 
of  the  crime  of  adultery  shall  not  marry  the 
person  with  whom  the  said  crime  was  com- 
mitted during  the  life  of  the  former  wife  or 
husband ;  but  nothing  herein  contained  shall 
be  construed  to  extend  to  or  affect  or  render 
illegitimate  any  of  the  children  born  of  the 
body  of  the  wife  during  coverture."  Section 
10  disables  a  guilty  wife,  who  after  the  divorce 
cohabits  with  her  paramour,  from  alienating 
any  of  her  lands  and  tenements,  and  avoids 
such  conveyances  if  made.  By  the  0th  section 
it  will  be  perceived  there  is  an  absolute  prohi- 
bition of  any  subsequent  marriage  between  the 
guilty  person  and  the  paramour  during  the  life 
of  the  former  wife  or  husband.  It  forbids  the 
marriage  relation  to  be  contracted  in  the  most 
general  terms.  The  guilty  party  •'shall  not 
marry  the  person  with  wSom  the  said  crime 
was  committed."  A  personal  incapacity  to 
marry  is  imposed.  The  necessary  meaning  of 
this  language  is  that  they  shall  not  marry  at 
all,  in  any  circumstances,  or  at  any  time,  or 
any  place,  so  long  as  the  injured  party  is  liv- 
ing. So  far  as  the  purpose  and  meaning  of 
this  statute  are  concerned,  it  is  of  no  conse- 
quence where  such  subsequent  prohibited 
marriage  takes  place.  The  relation  itself  is 
absolutely  prohibited,  and  hence  is  within  the 
op>erative  words  of  the  statute,  without  any 
reference  as  to  where  the  marriage  occurs. 

It  is  now  necessary  to  notice  the  other  en- 
vironments which  affect  the  case.  Both  the 
parties  to  the  prohibited  marriage  were  citi- 
zens of  Pennsylvania,  domiciled  on  her  terri- 
tory, both  before  and  after  the  marriage,  and 
were  only  absent  long  enough  to  have  the 
ceremony  performed.  They  continued  to  re- 
side together  in  Pennsylvania  until  the  death 
of  the  husband.  The  woman  resides  here 
still.  She  never  acquired  any  rights  as  an 
inhabitant  of  the  state  of  Maryland,  and  can 
and  does  not  now  claim  any  right  of  that 
character.  She  is  now  claiming,  not  only  the 
protection  of  our  law,  but  a  special  privilege 
and  right,  accorded  only  to  lawful  wives  un- 
der the  intestate  law  of  Pennsylvania,  to  wit, 
the  right  to  have  administration  of  the  estate 
of  her  alleged  husband.  In  this  respect  the 
case  is  different  from  many  of  the  cases  cited 
in  the  paper  books,  and  the  difference  is 
against  her  claim.  Here,  she,  being  now  and 
at  all  times  a  citizen  of  Pennsylvania,  subject 
at  all  times  to  its  laws  and  its  policies,  having 
committed  a  direct  and  positive  violation  of 
one  of  those  laws,  which  relates  to  and  im- 
mediately affects  the  very  application  she  now 
makes,  solicits  a  decree  from  an  orphans*  court 
of  Pennsylvania,  giving  her  property  rights 
and  a  right  of  administration,  on  the  specific 
ground  that  she  acquired  those  rights,  if  she 
acquired  them  at  all,  in  consequence  of  a 
violation  of  the  law  of  Pennsylvania;  and 
she  asks  this  decree,  as  she  only  can  ask  it. 
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by  the  importation  and  actual  enforcement 
01  the  law  of  a  foreign  state,  within  our 
own  territory,  and  in  our  own  judicature, 
when  that  law  is  contrary  to  the  express 
terms  of  our  own  law,  and  contrary  to  the 
manifest  and  settled  policy  of  our  common- 
wealth. Moreover,  it  is  expressly  conceded 
that  the  parties  left  the  territory  of  Pennsyl- 
vania, and  entered  that  of  Maryland,  for  the 
very  purpose  of  evading  the  law  of  Pennsyl- 
vania which  prohibited  their  marriage.  We 
do  not  think  that  any  of  the  cases  cited  for  the 
appellant  contain  so  many  elements  of  invalid- 
ity as  this. 

There  is  no  question  as  to  the  general  rule 
that  a  manriage  which  is  valid  by  the  law  of 
the  place  where  it  is  solemnized  is  valid  every- 
where. Of  course,  even  this  general  rule  has 
its  exceptions,  where  the  particular  marriage 
is  contrary  to  good  morals  or  public  policy,  or 
to  the  positive  statutes  of  the  country  where  it 
is  sought  to  be  enforced.  But  where  a  man 
and  woman,  citizens  of  the  same  state,  and 
subject  to  an  absolute  statutory  prohibition 
against  entering  into  a  marriage  contract  which 
is  against  good  morals  and  contrary  to  public 
policy,  leave  their  domicil,  and  enter  another, 
for  the  express  purpose  of  violating  the  law  of 
their  domicil  in  this  respect,  the  case  is  highly 
exceptional,  and  the  great  weight  of  authority 
is  against  the  validity  of  such  a  marriage  in 
the  place  of  their  domicil.  There  have  been 
conflicting  decisions  upon  the  question,  but 
very  few  of  them  sustain  the  validity  of  the 
relation  where  it  has  been  assumed  for  an  in- 
tended evasion  of  the  law  of  the  domicil  and 
is  contrary  to  good  morals.  The  fact  of  such 
an  intended  evasion  has  been  repeatedly  recog- 
nized as  the  basis  of  invalidity  when  otherwise 
validity  would  have  been  declared.  Thus,  in 
a  noted  case  in  Tennessee  {Pennegar  v.  State, 
87  Tenn.  244,  2  L.  R.  A.  708),  decided  in  1889. 
the  same  question  precisely  as  in  this  case  was 
raised,  to  wit,  a  marriage  m  Alabama  between 
a  man  and  woman  domiciled  in  Tennessee, 
who  had  been  guilty  of  adultery,  and,  after  a 
divorce  had  been  obtained  in  Tennessee  on 
that  ground,  the  guilty  husband  and  his  para- 
mour went  to  Alabama,  and  were  married, 
and  at  once  returned  to  Tennessee.  Thev  were 
indicted  in  Tennessee  for  lewdness,  and  were 
convicted  and  sentenced,  and  appealed  to  the 
supreme  court,  claiming  that  the  marriage,  be- 
ing lawful  in  Alabama,  must  be  held  lawful  in 
Tennessee.  In  the  latter  state  the  statute  pro- 
hibited such  marriages  in  almost  the  very  words 
of  our  own  act  of  1815,  to  wit:  **When  a  mar- 
riage is  absolutely  annulled,  the  parties  shall 
be  severally  at  liberty  to  marry  again;  but  a 
defendant  who  has  been  guilty  of  adultery 
shall  not  marry  the  person  with  whom  the 
crime  was  committed,  during  the  life  of  the 
former  husband  or  wife."  In  an  elaborate 
opinion  the  supreme  court  sustained  the  sen- 
tence, and  held  the  Alabama  marriage  to  be 
void  in  Tennessee.  In  view  of  the  close  anal- 
ogy of  the  case  to  the  one  we  are  considering, 
some  citations  from  the  opinion  will  be  appro- 
priate: "The  marriage,  oeing  prohibited  by 
statute,  is  void  if  solemnized  in  this  state." 
'*Does  the  rule  that  a  marriage  valid  where 
solemnized  is  valid  everywhere  make  the  sec- 
ond marriage  in  Alabama  in  this  case  valid?'' 
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'  'Marriage  is  an  institution  recognized  and  gov- 
erned to  a  large  degree  by  international  law  . 
prevailing  in  all  countries,  and  constituting  an 
essential  element  in  all  earthly  society.  Tbe 
well-being  of  society,  as  it  concerns  the  rela- 
tion of  the  sexes,  the  legitimacy  of  off-spring, 
and  the  disposition  of  property,  alike  demand 
that  onestate  or  nation  shall  recognize  the  valid- 
ity of  marriages  had  In  other  states  or  nations, 
according  to  the  laws  of  the  latter,  unless  some 
positive  statute  or  pronounced  public  policy 
of  the  particular  state  demanas  otherwise."* 
The  opinion  further  holds  that  the  rule  that  a 
marriage  valid  where  solemnized  is  valid  every- 
where nas  its  exceptions,  to  wit:  "(1)  Mar- 
riages which  are  deemed  contrary  to  the  law  of 
nature,  as  generally  recognized  in  Christian 
countries;  (2)  marria«;es  which  the  local  law- 
making power  has  declared  shall  not  be  al- 
lowed any  validity  either  in  express  terms  or 
by  necessary  implication.  .  .  .  This  [sec- 
ond] class  may  be  subdivided  into  two  classes: 
(a)  Where  the  statutory  prohibition  relates  to 
form,  ceremony,  and  qualification,  it  is  held 
that  compliance  with  the  law  of  the  place  of 
marriage  is  sufficient,  and  its  validity  will  be 
recognized,  not  only  in  other  states  generally, 
but  in  the  state  of  domicil  of  the  parties,  even 
where  they  have  left 'their  own  state  to  marry 
elsewhere  for  the  purpose  of  avoiding  the  laws 
of.  their  domicil.  (b)  Cases  which,  prohibited 
by  statute,  may  or  may  not  embody  distinctive 
state  policy  as  affecting  the  morals  or  good  or- 
der of  society.  .  .  .  Each  state  or  nation 
has  ultimately  to  determine  for  itself  what  statu- 
tory inhibitions  are  by  it  intended  to  be  im- 
perative, as  indicative  of  the  decided  policy 
of  the  state  concerning  the  morals  and  good 
order  of  society,  to  that  degree  which  will  ren- 
der it  proper  to  disregard  the  jus  gentium,  of 
'valid  where  solemnized,  valid  everywhere.' 
.  .  .  If,  as  we  have  seen,  the  statutory 
inhibition  relates  to  matters  of  form  or  cere- 
mony, and  in  some  respects  to  qualification  of 
the  parties,  the  courts  would  hold  such  valid 
here;  but  if  the  statutory  prohibition  is  expres- 
sive of  a  decided  state  policy,  as  a  matter  of 
morals,  the  courts  must  adjudge  the  marriage 
void  here,  as  corUra  bonos  mares.  .  .  .  Now, 
believing,  as  we  do,  that  the  statute  in  ques- 
tion, which  we  are  called  upon  to  construe  in 
the  case  at  bar,  is  expressive,  of  a  decided  state 
policy,  not  to  permit  the  sensibilities  of  tbe 
injured  and  innocent  husband  or  wife,  who 
has  been  driven  by  the  adultery  of  his  or  her 
consort  to  the  necessity  of  obtaining  a  divorce, 
to  be  wounded,  or  the  public  decency  to  be  af- 
fronted, by  beinff  forced  to  witness  the  con- 
tinued cohabitation  of  the  adulterous  pair, 
even  under  the  guise  of  a  subsequent  marriage 
performed  in  another  state  for  the  purpose  of 
evading  our  statute,  and  believing  that  the 
moral  sense  of  the  community  is  shocked  and 
outraged  by  such  an  exhibition,  we  will  not 
allow  such  parties  to  shield  themselves  behind 
a  general  rule  of  the  law  of  marriage,  the  wis- 
dom and  perpetuity  of  which  depend  as  much 
upon  the  judicious  exceptions  thereto  as  upon 
the  inherent  right  of  the  rule  itself."  • 

The  foregoing  reasoning  Issatisfactory  to  us. 
It  invokes  practically  three  distinct  ideas,  to 
wit:  (1)  That  the  foreign  marriage  is  con- 
trary to  the  positive  statute  of  the  domicil;  (2) 
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that  it  is  contrary  to  the  public  policy  of  the 
^i  government  of  the  domicil,  in  that  it  offends 
\  against  the  prevailing  sense  of  good  morals 
!  among  the  people  there  dwelling;  and  (8)  it 
;  was  contracted  for  the  express  purpose  of 
.evading  the  positive  law  of  the  domicil  and  is 
therefore  to  be  regarded  as  a  fraud  upon  the 
government  and  people  of  the  domiciliary  resi- 
dence. The  combination  of  these  three  ob- 
jections seems  to  be  mpst  fatal  to  the  validity 
of  the  marriage  thus  contracted.  The  writer 
is  disposed,  to  regard  each  one  of  them  as  fatal. 
Instances  of  invalidity  from  each  source  In 
other  matters  than  foreign  marriages  are  not 
at  all  uncommon,  but  it  is  not  necessary  to 
pursue  them  in  the  books,  as  it  would  involve 
unnecessary  labor  and  space.  There  is  abun- 
dant authority  for  their  application  in  the 
marriage  cases.  Perhaps  the  most  conspicu- 
ous case  of  the  effect  of  mere  statutory  pro- 
hibition is  the  Sussex  Peerage  Case,  11  Clark  & 
F.  85,  which  prohibited  any  marriage  of  any 
descendant  of  King  George  II.  without  the 
previous  consent  of  the  Kine.  A  marriage 
having  been  contracted  at  liome  between  a 
son  of  George  II.  and  a  lady  who  was  a  Brit- 
ish subject,  without  the  royal  consent,  a  ques- 
tion arose  as  to  the  validity  of  this  marriage, 
which  was  submitted  to  the  judges  of  the 
House  of  Lords.  Chief  Justice  Tindal,  deliver- 
ing the  opinion,  said:  ''The  statute  [in  ques- 
tion] does  not  enact  an  incapacity  to  contract 
matrimony  within  one  particular  country  and 
district  or  another,  but  to  contract  matrimonv 
generally,  and  in  the  abstract.  It  is  an  incapaci- 
ty attaching  to  the  person  of  A.  B.,  which  he 
carries  with  him  wherever  he  goes.  But  as  a 
marriage  once  duly  contracted  in  any  country 
will  be  a  valid  marriage  all  the  world  over,  the 
incapacity  to  contract  a  marriage  at  Rome  Ib 
as  clearly  within  the  prohibitory  words  of  the 
statute  as  the  incapacity  to  contract  in  Eng- 
land. .  .  .  The  prohibitory  words  of  it  [the 
statute]  are  general:  'That  no  one  of  the  per- 
sons therein  described  shall  be  capable  of  con- 
tracting matrimony.'  "  "Here,  again,"  said 
the  chief  justice,  "the  words  employed  are  gen- 
eral, or.  more  properly,  universal;  and  cannot 
be  satisfied  in  their  plain,  literal,  ordinary 
meaning,  unless  they  are  held  to  extend  to  all 
marriages,  in  whatever  part  of  the  world  they 
may  have  been  contracted  or  celebrated.  .  . 
.  It  is  .  .  .  certain  that  an  act  of  the 
legislature  will  bind  the  subjects  of  this  realm, 
both  within  the  Kingdom  and  without,  if  such 
was  its  intention."  Lord  Campbell  said:  "I 
have  no  doubt  that  it  is  competent  to  the  Brit- 
ish legislature  to  pass  a  law  making'invalid  the 
marriage  of  particular  British  subjects  all  over 
the  world;  .  .  .  and^I am  clearly  of  opin- 
ion that  the  intention  is.  sufficiently  testified  by 
the  language  which  has  been  employed. 
While  the  words  used  in  this  British  statute  re- 
lated only  to  particular  persons,  they  were 
specific  in  prohibiting  any  marriaee  between 
such  persons,  and  for  that  reason  It  was  held 
that  the  prohibition  was  general,  and  applied 
to  any  marriage,  no  matter  where  it  was  con- 
tracted. The  same  principle  applies,  as  we 
have  heretofore  indicated,  to  the  prohibition 
in  the  case  at  bar.  It  applies  to  any  marriage, 
no  matter  where  it  may  be  celebrated,  and  as 
the  parties  were,  and  continued  to  be,  citizens 
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of  Pennsylvania,  it  applied  to  them.  In  Brook 
V.  Brook f  9  H.  L.  Cas.  212,  another  celebrated 
English  case,  where  a  man  had  married  his  de- 
ceased wife's  sister,  contrary  to  a  British  stat- 
ute, the  parties  having  gone  to  Denmark  fpr 
that  purpose,  where  such  marriages  were  law- 
ful. Lord  Chancellor  Campbell  said:  "It  is 
quite  obvious  that  no  civilized  state  can  allow 
its  domiciled  subjects  or  citizens,  by  making  a 
temporary  visit  to  a  foreign  country,  to  enter 
into  a  contract  to  be  performed  in  the  place  of 
domicil  if  the  contract  is  forbidden  by  the  law 
of  the  place  of  domicil  as  contrary  to  the  law 
of  religion,  or  morality,  or  to  any  of  its  funda- 
mental institutions. "  And ,  again :  "If  a  mar- 
riage is  absolutely  prohibited  in  any  country  as- 
being  contrary  to  public  policy,  and  leading  to- 
social  evils,  I  think  that  the  domiciled  in- 
habitants of  that  country  cannot  be  permit- 
ted, by  passing  the  frontier  and  entering 
another  state  in  which  this  marriage  is  not  pro- 
hibited, to  celebrate  a  marriage  forbidden  by 
their  own  state,  and,  immediately  returning  to 
their  own  state,  to  insist  on  their  marriage  be- 
ing recognized  as  lawful.*'  Upon  the  forego- 
ing authorities,  there  is  no  doubt  as  to  what 
the  law  is  ii  Eneland  on  this  subject.  It 
seems  to  us  that  {hese  decisions  are  founded 
upon  impregnable  reasoning,  which  cannot  be 
answered ;  and  these  decisions  apply  with  the 
greatest  possible  force  to  the  case  in  hand,  for 
in  'those  cases  the  statutes  did  not  prohibit 
marriages  involving  immoral  considerations,, 
but  here  where  the  subsequent  marriage  is  a 
sort  of  reward  for  the  prior  adulterous  inter- 
course, and  the  subsequent  cohabitation  is  dis- 
tinctly offensive  to  all  good  citizens,  the  con- 
clusion of  invalidity  is  immensely  strengthened 
by  considerations  of  the  greatest  force. 

In  North  Carolina,  in  the  case  of  WUliams 
V.  Oates,  27  N.  C.  585,  involving  the  same 
principle  and  almost  the  same  facts,  a  similar 
decision  was  reached  as  in  the  Tennessee  case 
supra.  A  husband  and  wife  domiciled  in 
North  Carolina  were  divorced  for  the  wife's 
adultery.  Afterwards  the  wife  and  a  man  (a 
third  person),  both  also  so  domiciled,  to  evade 
the  law  of  North  Carolina,  which  prohibited 
her  from  marrying  again,  went  into  South 
Carolina,  and  were  there  married,  according 
to  the  law  of  that  state,  and  immediately  re- 
turned to  North  Carolina,  where  they  lived 
together  as  man  and  wife  until  the  husband 
died,  intestate.  It  was  held  that  the  second 
wife  was  not  the  lawful  widow  of  the  deceased, 
and  was  not  entitled  to  an  interest  in  hisestate^ 
the  law  of  the  domicil  controlling  the  relation. 
In  Marshall  y.  Marshall,  2  Hun,  288,  decided 
in  1874,  the  facts  were  that  the  plaintiff,  Mar- 
shall, in  1858,  was  divorced  from  his  then 
wife  on  the  ground  of  his  adultery.  The  par- 
ties to  the  divorce  were  then  domiciled  in* 
New  York.  In  1866  the  husband  and  another 
woman,  both  then  residing  in  New  York, 
went  to  Philadelphia,  to  be  married  there,  in- 
tending to  return  immediately  to  New  York. 
They  were  married  in  Philadelphia,  the  first 
wife  still  living,  and  returned  to  New  York,  as 
intended.  It  was  held  that  the  second  mar- 
riage was  absolutely  void,  on  the  ground  that 
"if  citizens  leave  their  own  country  and  con- 
tract a  marriage  abroad,  such  marriage  being 
forbidden  by  the  law  of  the  country  of  their 
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Tesidence,  but  allowed  by  the  law  of  the  coun- 
try where  it  \s  contracted,  and  being  cele- 
brated with  an  intent  to  resume,  and  followed 
by  an  actual  resumption  of,  their  old  resi- 
dence, the  validity  of  the  contract  is  to  be  de- 
termined by  the  law  of  the  domicil."  It  is 
true  that  this  case  was  afterwards  overruled  in 
the  case  of  Van  Voorhis  v.  Brintnall,  86  N.  Y. 
18,  40  Am.  Rep.  505,  decided  in  1881;  but.  as 
neither  of  the  decisions  is  bindine  upon  us,  we 
much  prefer  the  ruling  in  Marshall  v.  MarahaU. 
It  is  also  true  that  in  ' Medway  v.  Needham 
<1819)  16  Mass.  157,  8  Am.  Dec.  131.  a  con- 
trary decision  was  made,  in  the  case  of  a  mar- 
.  riage  between  a  mulatto  and  a  white  woman, 
which  was  solemnized  in  Rhode  Island,  where 
it  was  not  unlawful.  It  was  held  valid  in 
Massachusetts,  where  such  marriages  were 
prohibited  although  the  parties  were  domiciled 
in  Massachusetts,  and  immediately  returned 
there.  The  marriage  was  not  questioned  be- 
cause it  was  contrary  to  good  morals,  but  only 
because  it  was  contrary  to  the  words  of  the 
Massachusetts  statute.  The  decision,  how- 
ever, expressly  excepted  the  case  of  incestu- 
ous marriages  or  others  that  "would  tend  to 
outrage  the  priociples  and  feelings  of  all  civil- 
ized nations,"  and  hence  is  of  scarcely  anv 
weight  in  the  present  contention.  It  was  fol- 
lowed with  reluctance  in  Fatnam  v.  Putnam, 
8  Pick.  488,  but  it  was  held  to  be  doubtful  of 
application  in  West  Cambridge  v.  LezingUm,  1 
Pick.  506,  11  Am.  Dec.  231,  if  the  husband 
had  come  into  Massachusetts  to  claim  any 
marital  rights.  *'upoi]  the  ground  that  the  mar- 
riage on  which  he  founded  his  claim  was  con- 
tracted in  violation  of  the  laws  of  this  state, 
and  that  it  was  contrary  to  good  policy,  as 
well  as  detrimental  to. the  public  manners, 
that  he  should  be  allowed  to  enforce  such 
claim." 

It  is  proper  to  observe  that  the  leading  text- 
writers  on  the  "Conflict  of  Laws"  express  the 
same  conclusions  as  embodying  the  latest  and 
best  considered  doctrine  upon  this  subject. 
Thus,  in  Story,  Confl.  L.  §  86,  it  is  said:  'But 
we  are  not,  therefore,  to  conclude  that  every 
marriage  by  and  between  British  subjects  in 
foreign  countries  will  be  held  valid,  because  it 
is  celebrated  according  to  the  laws  of  such 
countries.  On  the  contrary,  where  the  laws 
of  England  create  a  personal  incapacity  to 
contract  marriage,  that  incapacity  has,  in  some 
cases,  been  held  to  have  a  universal  operation, 
so  as  to  make  a  subsequent  marriage  in  a  for- 
eign country  a  mere  nullity  when  litigated  in 
a  British  court."  Section  87:  "Indeed,  the 
general  principle  adopted  in  England  in  regard 
to  cases  of  this  sort  appears  to  be,  that  the  lex 
loci  contraeiuH  shall  be  permitted  to  prevail, 
unless  when  it  works  some  manifest  injustice, 
or  is  contra  honoB  m/rres  or  is  repugnant  to  the 
settled  principles  and  policy  of  its  own  laws." 
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In  g  112,  quoting  from  Lord  Robertaon  in 
Ferguson.  Mar.  &  Div.  897-899,  it  is  said: 
"But  a  party  who  is  domiciled  here  cannot-be 
permitted  to  import  into  this  country  a  law 
peculiar  to  his  own  case,  and  which  is  in  op- 
position to  those  great  and  important  public 
UwB  which  our  legistature  has  held  to  be  es- 
sentially connected  with  the  best  interests  of 
society."  In  a  footnote  to  g  116a,  the  author 
quotes  from  1  Burge,  Col.  Laws,  pp.  188-191 , 
as  follows:  "The  law  which  prohibits  persons 
related  to  each  other  in  a  certain  degree  from 
intermarrying,  and  declares  their  intermar- 
riage to  be  null,  imposes  on  them  a  personal 
incapacity  quoad  that  act;  and  that  incapacity 
must  continue  to  afliect  them  so  long  as  they 
retain  their  domicil  in  the  country  in  which 
that  law  prevails.  The  resort  to  another 
country  where  there  was  no  such  prohibitory 
law.  for  the  mere  purpose  of  evading  the  law 
of  their  own  country,  and  with  the  intention 
of  returning  thither  when  their  marriage  had 
taken  place,  cannot  be  considered  a  change  of 
their  former  domicil  or  the  acquisition  of  a 
domicil  in  the  country  to  which  they  had  re- 
sorted. They  must  therefore  be  regarded  as 
still  subject  to  the  personal  incapacity  imposed 
by  the  law  of  their  real  domicil."  In  Whar- 
ton, Confl.  L.  §  159,  the  writer  savs:  "But 
when  persons  domiciled  in  a  state  where  these 
prohibitions  are  in  force  are  married  without 
domicil,  in  violation  of  such  prohibitions,  in  a 
state  where  there  is  no  opposing  legislation, 
the  parties  visiting  the  latter  stale  for  this  pur- 
pose, will  the  former  state  recognize  the  valid- 
ity of  the  marriage?  The  first  point  for  the 
court  of  such  a  state  to  determine,  on  such  an 
issue,  is  whether  the  prohibition  of  such  mar- 
riages is  part  of  the  distinctive  policy  of  the 
state.  If  so,  the  court,  acting  on  the  reason- 
ing already  given,  must  hold  that  persons 
domiciled  in  such  state  cannot  evade  its  law 
by  ^oing  to  another  state  and  then  returning 
to  live  in  the  home  state  in  a  union  that  state 
condemns.  And  so  it  has  been  ruled  on  sev- 
eral occasions."  —  citing  Kinney  v.  Com.  30 
Qratt.  858, 82  Am.  Rep.  690;  WUUamsy.  Oatet, 
5  Ired.  L.  538;  State  v.  Kennedy,  76  N.  C.  261. 
22  Am.  Rep.  680;  Scott  v.  Stats,  89  Oa.  321; 
Dupre  V.  Boulard,  10  La.  Ann.  411. 

Upon  the  whole  case,  we  consider  that  the 
weight  of  authority  is  against  the  validity  of 
the  marriage  we  are  now  considering;  and, 
upon  well-settled  principles,  we  are  convinced 
that  it  should  not  be  sustained. 

Tlie  decree  of  the  court  below  is  affirmed^  and 
the  appeal  is  dismissed,  at  the  cost  of  the 
appellant. 

.  McCollum,  Mitchell,  and  Fell,  JJ.,  dis- 
sent. 

Rehearing  denied  January  17, 1898. 
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BRITISH  AMERICA  ASSURANCE  COM- 
PANY, Appt., 
«. 
George  E.  MILLER. 

( Tot ) 

^nsiinbiiee  on  wearing  apparelt  Jewelry* 
satehels,  trunks,  books,  etc,  **wblle  con- 
tabled  in"  a  specified  building,  does  not  cover 
the  property  when  located  at  another  place 
where  the  insured  was  temporarily  staying  with 
his  family,  although  the  insurance  agent  knew  of 
his  habit  of  taking  his  family  periodically  to  such 
place  for  a  temporary  stay. 

(January  87, 18B&) 

SUESTI0N8  certified  by  the  Court  of  Civil 
Appeals  for  the  Second  Supreme  Judicial 
liistrict  arising  upon  ao  appeal  by  defendant 
from  a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  on  an  insurance  pol- 
icy.    A nswers  favorable  to  dtfendant. 

The  facts  are  stated  in  the  opinion. 

Meurs.  William  Thompson  and  R,  S* 
Baker  for  appellant. 

Me8«rs.  Carriffan  ft  Hontfl^omerjr  and 
Theodore  Maek,  for  appellee: 

The  written  portions  of  an  insurance  policv 
will  overcome  the  printed  portions  of  the  pol- 
icy. 

Oeorgia  Home  Ins,  Co.  v.  Jaecbi,  56  Tex. 

Where  there  is  a  general  and  particular  de- 
scription of  the  property,  the  particular  descrip- 
tion will  control. 

Words  descriptive  of  location  might,  as  to 
one  class  of  property,  or  as  to  one  kind  of  in- 
surance, be  treated  as  a  statement  of  fact,  re- 
lating to  the  risk,  and  as  amounting  to  a  stipu- 
lation or  condition  that  the  property  should 
remain  there;  while  as  to  another  class  of 
property,  or  as  to  other  kinds  of  insurance,  it 
might  be  construed  as  mere  description  for  the 
purpose  of  identification. 

DeQraffyr,  Queen  Ins.  Go.  88  Minn.  501. 

The  language  being  selected  and  used  by 
the  insurer  to  express  the  terms  and  conditions 
upon  which  it  issued,  the  policy  will  be  strictly 
construed  against  it  and  liberally  in  favor  of 
the  insured. 

Broion  v.  Palatine  Ine.  Co.  89  Tex.  690. 

The  language  used  must  be  construed  ac- 
•cording  to  the  evident  intent  of  the  parties,  to 
be  derived  from  the  words  used,  the  subject- 
matter  to  which  they  relate,  and  the  matters 
naturally  or  usually  incident  thereto. 

Broun  v.  Palatine  Ins.  Co.  89  Tex.  590. 

Forfeitures  are  not  favored  in  law;  and  if 
the  language  used  is  fairly  susceptible  of  an 
interpretation  which  will  prevent  a  forfeiture, 
it  will  be  so  construed. 
'  Brown  V.  Palatine  Ins.  Co.  89  Tex.  590. 

Every  doubt  arising  from  the  terms  of  the 
Instrument  (insurance  policy)  must  be  resolved 
against  the  insurer. 


BilU  V.  Hibemia  Ins.  Co.  87  Tex.  552,  29  L. 
R.  A.  706. 

The  court  will  not  imply  anything  in  favor 
of  a  forfeiture,  but  must  try  the  matter  by  the 
language  used  by  the  parties. 

Bills  V.  Hihernia  Ins.  Co.  87  Tex.  552,  29  L. 
R.  A.  706. 

If  the  conditions  or  warranties  be  repugnant 
to  the  portions  of  the  policy  describing  the 
subject  of  insurance,  ti\e  condition  must  yield 
to  that  portion  which  expresses  the  terms  of 
liability. 

BiOs  V.  Hibemia  Ins.  Co.  87  Tex.  552,  29  L. 
R.  A.  706. 

A  stipulation  which  is  not  upon  penalty  of 
forfeiture  of  rights  under  the  policy,  in  event 
of  failure  to  perform  the  same,  will  not  render 
void  the  policy  for  failure  to  perform  the  stipu- 
lation. 

May,  Ins.  156,  157:  Bakin  v.  Home  Ins.  Co. 
1  White  &  Willson  Tex.  App.  Civ.  Cas.  §  870. 

A  distinction  is  taken  between  proper^  de- 
scribed as  contained  in  a  certain  locality  in  the 
sense  of  being  absolutely  maintained  or  stored 
in  one  place,  in  which  case  its  removal  is  not 
contemplated,  and  property  which  from  its 
very  nature  must  be  constantly  removed. 

1  Biddle.  Ins.  §  641. 

Insurance  on  wearing  apparel  subjects  the 
insurer  to  liability  if  destroyed  while  in  its 
ordinary  use  elsewhere  than  in  the  loctLS  de- 
scribed 

1  Riddle.  Ins.  §  641. 

The  stipulation  "all  while  contained  in  the 
above- described  building,"  if  entitled  to  be 
construed  as  a  warranty,  and  not  a  representa- 
tion, should  only  be  considered  as  warranting 
the  then  present  condition  of  the  property, 
and  not  as  a  promissory  warranty  that  it  will 
be  continued  to  be  devoted  to  the  same  use. 

Eaut  Texas  F.  Ins.  Co.  v.  Kempner,  87  Tex. 
286.  12Tex.  Civ.App.  583. 

If  the  company  desired  to  make  its  liability 
contingent  upon  the  goods  insured  remaining 
in  the  dwelling  house  of  appellee,  it  must  have 
so  expressed  its  desire  by  apt  words. 

Burlington  Ins.  Co.  v.  Broekway,  188  111. 
644. 

The  language  of  the  policy  being  the  lan- 
guage of  the  underwriters,  if  susceptible  of  two 
interpretations,  that  must  be  adopted  which 
will  sustain  the  claim  of  the  assured,  and  give 
him  the  indemnity  it  was  his  object  to  secure. 

Ooddard  v.  East  Texas  F.  Ins.  Co.  67  Tex. 
71;  Stone  v.  United  States  Casualty  Co.  84  N. 
J.  L.  876;  Western  Ins.  Co.  v.  Cropper,  82  Pa. 
851,  75  Am.  Dec.  561;  McKeesport  Mach.  Co. 
V.  Ben  Franklin  Ins.  Co.  178  Pa.  53;  Baud  v. 
Mississippi  Home  Ins.  Co.  (Miss.)  26  Ins.  L.  J, 
582;  OraybiU  v.  Penn  Twp.  Mut.  F.  Ins.  Asso, 
170  Pa.  75,  29  L.  R.  A.  55;  Noyesy.  Northwest- 
em  Nat.  Ins.  Co.  64  Wis.  415.  54  Am.  Rep. 
631 ;  Peterson  v.  Mississippi  Valley  Ins.  Co.  24 
Iowa,  494,  95  Am.  Dec.  748;  Mills  v.  Farmers* 
Ins.  Co.  37  Iowa,  400;  McGluer  v.  QirardF.  cfe 
M.  Ins.  Co.  48  Iowa,  849,  22  Am.  Rep.  249; 
./Mna  Ins.  Co.  v.  Strout,  16  Ind.  App.  160; 
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LongueHlle  v.  Western  Aseur.  Co,  51  Iowa,  568, 
88  Am.  Bep.  146;  Everett  y.  Continental  Ins.  Co, 
21  Minn.  76;  KSmith  v.  Mechanictf  <fe  T.  F.  Ins. 
Co.  82  N.  Y.  899;  Holbrook  v.  8t,  PavlF.  dk  M, 
Ins.  Co.  25  Minn.  229:  London  d  L.  F,  Ins, 
Co.  V.  Qraws  (Ky.)  12  Ins,  L.  J.  808;  De  Graff 
V.  Queen  Ins,  Co.  88  Minn.  501;  Batos  v.  8t. 
Paul  F.  <fe  M,  Ins,  Co.  180  Pa.  118,  2  L.  R.  A. 
52;  Haws  r.  Fire  Asso.  of  Philadelphia.  114 
Pa.  481;  Niagara  F,  Ins.  Co,  v.  EUiott,  85  Va. 
962;  American  Cent.  Ins.  Co.  v.  Hatos  (Pa,)  11 
AtL  107;  1  Biddle,  Ins.  §  641;  2  Beach,  Ins. 
p.  22,  note;  Washington  F.  Ins.  Co.  v.  Davison, 
80  Md.  91;  Fitchburg  R.  Co.  v.  Charlestown 
Mui.  F.  Ins,  Co.  7  Gray,  64:  Crosby  v.  Frank- 
lin Ins.  Co.  5  Gray,  604;  Allen  v.  Cfiarlestown 
Mut,  F.  Ins.  Co.  5  Gray,  884;  Maryland  Ins, 
Co.  V.  Bossiere,  9  Gill  &  J.  121:  Allegre  v. 
Maryland  Ins,  Co,  6  Harr.  &  G.  408,  14  Am. 
Dec.  209;  Jolly  v.  Baltimore  Equitable  Soc,  1 
Harr.  &  G.  295.  18  Am.  Dec.  288;  dtissens' 
Ins.  Co.  V.  McLaughlin,  68  Pa.  487;  Merrick 
V.  Oermania  F,  Ins.  Co.  64  Pa.  282;  Cumber- 
land Valley  Mut,  ProteUion  Co.  v.  Scftell,  29 
'  Pa.  81;  WaU  v.  Howard  Ins.  Co.  14  Barb.  888; 
D^  V.  Neu)  England  Mut.  Marine  Ins.  Co.  6 
Allen.  878;  RoUi  v.  City  Ins.  Co.  6  McLean, 
824;  Howard  F.  Ins.  Co.  v.  Bruner,  28  Pa.  60; 
Mobile  Marine  Bock  A  Mut,  Ins.  Co.  y.  McMil- 
lan, 27  Ala.  77;  Bebee  v.  Hartford  County  Mut. 
F.  Ins,  Co.  25  Conn.  51,  65  Am.  Dec.  558; 
Sayles  v.  Northwestern  Ins.  Co,  2  Curt.  C.  C. 
610;  Frisbie  v.  Fayette  Mut.  Ins.  Co.  27  Pa. 
.825. 

Brown*  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  second 
supreme  judicial  district  has  certified  to  this 
court  the  following  statement  and  question: 
'*We  deem  it  advisable,  both  parties  consent- 
ing, to  certify  to  your  honors  for  decision  the 
controlling,  if  not  the  sole,  question  in  this 
case,  which,  briefly,  is  whether,  upon  the 
agreed  statement  below,  the  terms  of  the  fire  in- 
surance policy  declared  on  by  appellee  covered 
the  loss  sustained  by  him  during  the  life  of  the 
policy  in  a  fire  at  BLenrietta,  Texas,  which  not 
only  destroyed  the  residence  of  one  Fraser, 
where  appellee  and  his  family  were  temporarily 
boarding  during  a  term  of  the  district  court 
then  being  held  by  appellee,  who  was  the  then 
regular  judge  of  said  court,  and  which  was 
known  to  appellant  at  the  time  of  the  issuance 
of  the  policy,  but  also  $840  worth  of  ^trunks, 
.  .  .  satchels,  .  .  .  family  wearing  ap- 
parel, .  .  .  watches,  lewels,  and  jewelry 
in  use,'  belonging  to  appellee,  and  then  in  or- 
dinary use  by  himself  and  family;  the  policy 
having  been  issued  to  him  in  Wichita  Falls, 
Texas,  the  place  of  his  residence,  covering  all 
]t>ss  or  damage  by  fire  to  bis  dwelling  house, 
there  situated,  as  described  in  the  policy; 
which  policy,  in  the  printed  part,  contained 
these  words:  'While  located  and  contained 
as  described  herein,  and  not  elsewhere;'  and 
the  printed  slip  attached  to  said  policy  by  the 
agent,  and  describing  the  property  insured, 
expressly  mentioned 'trunks,  satchels,  .  .  . 
family  wearing  apparel,  .  .  .  watches, 
.  .  .  jewels,  and  jewelry  in  use,'  etc..  *all 
while  contained  in  the  above-described  build- 
ing;' and  at  the  bottom  of  said  slip  is  written 
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and  printed:  'This  form  is  attached  to  and 
constitutes  the  written  and  descriptive  portion 
of  policy  <No.  922,657  of  the  British  America. 
Assurance  Company  of  Toronto.'" 

The  following  is  a  condensed  statement  of 
the  facts  material  for  the  decision  of  the  ques- 
tion certified  to  us:  Appellee,  George  E.. 
Miller,  was,  on  the  26th  day  of  January,  1896, 
and  still  is,  judge  of  the  thirtieth  judicial  dis- 
trict of  the  state  of  Texas,  which  embraces  the- 
countiesof  Wichita,  Clay,  Archer,  and  Young. 
Judge  Miller  resided  at  Wichita  Falls,  in 
Wichita  county,  and  owned  a  residence  in  that 
city,  located  as  described  in  the  policy  of  in- 
surance sued  on;  and  in  which  residence  he 
resided  with  his  family,  which  consisted  of  & 
wife  and  two  children,  respectively  six  and 
three  years  old.  In  the  discharge  of  nis  official 
duties,  Judge  Miller  held  court  twice  in  eacb 
year  in  the  counties  Above  named,  at  whicb 
times  he  carried  his  family  with  him;  which 
facts  were  known  to  the  agents  of  the  appel* 
lant  at  the  time  that  the  policy  of  insurance 
sued  upon  was  issued,  but  the  agents  did  not 
know  the  length  of  time  that  the  family  re- 
mained with  him  at  each  term  of  the  court. 
Anderson,  Moore,  &  Bean  were  empowered  to 
make  contracts  for  the  appellant,  the  British 
America  Assurance  Company,  insuring  prop- 
erty situated  in  Wichita  Falls  a^inst  loss  from 
fire,  but  were  not  authorized  to  insure  property 
situated  elsewhere.  On  the  26th  of  January^ 
1896,  Anderson,  Moore,  &  Bean,  as  agents  for 
the  British  America  Assurance  Company,, 
made  and  delivered  to  George  E.  Miller  & 
policy  of  insurance,  from  which  we  make  the- 
foUowing  extracts:  "British  America  As- 
surance Company,  Toronto,  Canada.  In  con- 
sideration of  the  stipulations  herein  named  and 
of  twenty  eight  and  ^  dollars  premium,  does 
insure  Hon.  George  E.  Miller  for  the  term  of 
one  year  from  the  26th  day  of  January,  1896,. 
at  noon,  to  the  26th  day  of  January,  1897.  at 
noon,  against  all  direct  loss  or  damage  by  fire, 
except  as  hereinafter  provided,  to  an  amount 
not  exceeding  two  thousand  and  ninety  and 
no  -^  dollars,  to  the  following  described 
property  while  located  and  contained  as  de> 
scribed  herein,  and  not  elsewhere,  to  wit: 
.  .  .  $850  on  his  household  and  kitchen 
furniture,  useful  and  ornamental,  beds,  bed- 
ding, linen,  carpets,  plate  and  plated  ware, 
china,  glass,  and  crockery  ware,  trunks^ 
satchels,  sewing  machines,  family  wearing  ap- 
parel, fuel  and  family  supplies;  also  on  musi- 
cal instruments,  printed  books  and  music, 
mirrors,  pictures,  paintings,  engravings,  and 
their  frames,  statuary,  bric-a-brac,  watches, 
jewels,  and  jewelry  in  use;  in  case  of  loss- 
none  to  be  valued  at  exceeding  cost;  all 
while  contained  in  the  above-described  build- 
ing." 

On  the  7th  day  of  October,  1896,  Judge  Mil- 
ler was  holding  a  regular  term  of  the  district 
court  at  Henrietta,  in  Clay  county,  and  had 
with  him  his  wife  and  children.  They  were 
boarding  at  the  house  of  J.  A.  Fraser,  at  whicb 
place  Judge  Miller  and  his  wife  had  with  theoi 
for  the  use  of  themselves  and  their  children, 
the  prop>erty  which  was  burned  by  fire,  and 
which  was  a  part  of  the  personal  property  de- 
scribed in  the  policy  of  insurance  In  the  clause 
above  quoted  and  consisted  of  wearing  apparel^ 
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jewelry,  satchels,  trunks,  books,  etc.,  which) 
property  was  usually  contaioed  in  the  resi- 
dence of  Judge  Miller  at  Wichita  Falls  when 
he  and  his  family  were  at  home.  At  2 :80  p.  m. 
on  the  sald^day  a  fire  occurred  at  the  house  of 
Fraser.by  which  the  wearing  apparel.  Jewelry, 
etc.,  belonging  to  Judge  Miller  was  dfamaged 
and  destroyed  to  the  value  of  $840.  There  is 
no  dispute  of  the  claim  of  Judge  Miller  upon 
any  ground  except  that  which  is  embraced  in 
the  question  agreed  upon  by  the  parties,  which 
is  as  follows:  ''The  issue  to  be  determined 
under  the  above  facts  is  whether  or  not  de- 
fendant is  liable  to  plaintiif  under  the  policy; 
the  loss  having  occurred  in  Henrietta,  Texas. 
Defendant  claims  that  Its  policy  under  the 
facts  limits  its  liability  to  losses  which  may 
occur  to  the  property  while  the  same  is  located 
and  contained  in  the  residence  described  in  the 
policy.  Plaintiff  claims  that  the  policy  covers 
the  loss  at  Henrietta  under  the  facts  above  re- 
cited." To  the  question  propounded  we  ans- 
wer that  the  property  which  was  destroyed  by 
fire  at  the  city  of  Henrietta  was  not  covered 
by  the  policy  of  insurance  described  in  the 
statement  submitted  with  the  (juestion,  and 
the  insurance  company  was  not  liable  for  such 
loss. 

While  it  is  true  that  ^urts  will  construe  the 
language  of  an  insurance  policy,  and  especially 
a  clause  of  forfeiture  contained  therein,  most 
strongly  against  the  insurer,  and  in  such  man- 
ner as  to  protect  the  insured,  if  the  language 
used  is  susceptible  of  such  construction,  it  is 
likewise  true  that,  when  a  party  dealing  with 
an  insurance  company  has  made  a  contract 
which  is  unambiguous  in  its  terms,  courts  will 
construe  and  enforce  it  in  the  same  way  as  if 
made  between  natural  persons.  A  number  of 
cases  have  been  cited  which  construe  the  lan- 
guage ''contained  in"  as  being  descriptive  of 
the  place  at  which  the  property  is  located  at 
the  time  the  insurance  is  obtained  and  others 
in  which  courts  have  held  th'at  such  language 
must  be  construed  with  reference  to  the  use  of 
the  property  insured. — that  is.  If  its  ordinary 
use  causes  it  to  be  absent  from  such  place;  and 
if,  being  so  absent  from  the  place  mentioned, 
it  is  destroyed  by  fire,  the  property  is  never- 
theless protected  by  the  policy,  and  the  in- 
surance comi>anies  have  been  held  to  be 
liable  therefor.  MeOluer  v.  Oirard  F,  d  M. 
Ins,  Co,  48  Iowa.  849,  22  Am.  Rep.  249; 
Ameriean  Gent,  Ins,  Co,  v.  Baws  (Pa.)  11  Atl. 
107;  Miils  V.  Fa/mwrs*  Ins,  Co,  87  Iowa,  400. 
But  in  the  cases  above  referred  to  the  terms  of 
the  policies  were  less  definite  than  is  the  one 
now  before  the  court.  In  the  policy  under 
consideration  the  property  is  insured  "while 
located  and  contained  as  described  herein,  and 
not  elsewhere,"  and  in  connection  with  the 
clause  which  describes  the  property  which  was 
destroyed  by  fire  this  language  is  used  :  *'A11 
while  contained  in  the  above-described  build- 
ing,"— showing  that  the  property  was  not  in- 
sured while  out  of  the  house.  It  is  claimed  by 
the  appellee  that  this  case  comes  within  the 
rule  laid  down  in  BUls  v.  Hibernia  Ins,  Co,  87 
Tex.  547,  29  L.  R  A.  706,  and  that  the  Ian- 
guage  used  must  be  construed  with  reference 
to  the  ordinary  use  of  the  property  insured. 
In  the  case  of  BiUs  v.  Hibernia  Ins,  Co,  the 
language  under  construction  (a  clause  of  for- 
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feiture)  did  not,  in  its  terms,  embrace  some  of 
the  articles  that  were  afterwards  destroyed, 
which  were  embraced  in  the  contract  part  of 
the  policy;  and  in  discussing  the  effect  of  the 
forfeiture  clause  this  court  said:  '*If  the  con- 
ditions of  warranties  be  repugnant  to  the  por- 
tions of  the  policy  describing  the  subject  of 
insurance,  the  condition  must  yield  to  that 
portion  which  expresses  the  terms  of  liability; 
as  if,  for  instance,  the  body  of  the  policy 
grants  insurance  upon  a  stock,  such  as  is  usu- 
ally jcarried  in  a  'country  store,'  or  such  as  is 
usually  carried  in  a  'retail  store,'  and  the  con- 
ditions prescribing  that  the  carrying  in  the 
stock  certain  articles  named  as  extrahazardous 
will  cause  a  forfeiture  of  the  policy,  and  it 
appears  from  the  evidence  that  Uie  articles  ex- 
pressly named  are  usually  carried  in  such 
stock  and  embraced  in  the  terms  of  a  policy 
describing  the  subject,  the  clause  of  forfeiture 
must  yicBid  to  the  language  of  the  body  of  the 
policy  and  the  forfeiture  will  not  be  en  forced." 
This  simply  states  the  rule  that,  when  there  is 
a  conflict,  the  contracting  party  of  the  policy 
will  prevail  over  clauses  of  forfeiture.  In 
other  words,  the  court  will  not  hold  that  the 
insurance  company  did  not  intend  to  insure 
that  which  it  expressly  contracted  to  insure; 
on  the  other  hand,  courts  will  not  so  construe 
plain  lang|iage  as  to  make  a  contract  embrace 
that  which  it  was  intended  not  to  include.  It 
is  insisted  by  the  appellee  that  in  the  ordinary 
use  of  wearing  apparel,  jewelry,  trunks, 
satchels,  and  the  like,  they  would  at  times  be 
absent  from  the  residence  of  the  owner,  and 
that  the  agent  of  the  insurance  companies 
knew  that  the  assured  was  in  the  habit  of  tak- 
ing his  family  with  him  to  the  different  places 
where  he  held  terms  of  the  district  court  in  his 
district,  and  must  have  known  that  such 
things  are  generally  used  on  such  occasions; 
therefore  the  policy  must  be  construed  with 
reference  to  such  general  and  known  uses  by 
the  assured,  and  that  the  case  comes  within 
the  line  of  authorities  cited  by  the  appellee  to 
the  effect  that  property  thus  used  will  be  pro- 
tected when  al»ent  from  the  house  by  a  policy 
in  which  it  is  described  as  beinj^  "contained*^* 
in  a  certain  house.  However,  m  this  policy, 
the  insurance  company  so  definitely  and  un- 
equivocally expresses  a  contract  by  which  it 
is  not  bound  for  the  loss  of  the  property  when 
absent  from  the  named  place  that  there  is 
no  room  for  construction.  The  protection 
afforded  by  the  policy  is  expressly  limited  to 
the  time  that  the  subject  of  msurance  shall  be 
contained  in  the  house  described,  and  when- 
ever it  was  taken  therefrom  it  was  removed 
beyond  the  protection  of  the  contract.  Qreen 
V.  Liverpool  dk  L,  A  O,  Ins,  Co,  91  Iowa,  615; 
Mavihinney  v.  Southern  Ins,  Co,  98  Cal.  184, 
20  L.  R.  A.  87;  Haws  v.  8t.  Paul F,  dk  M,  Ins, 
Co.  130  Pa.  118,  2  L.  R.  A.  52. 

The  policy  was  not  forfeited  by  the  removal 
but  remained  in  force,  and  covered  the  prop- 
erty when  returned  to  the  residence  in  Wichita 
Falls;  hence  the  rule  that  demands  a  construc- 
tion which  would  prevent  a  forfeiture  has  no 
application.  The  insurance  company  know, 
ing  that  the  class  of  property  embraceid  in  the 
policy  was  liable  to  be  removed  to  other  placea 
provided  against  liability  for  it  when  locatecf 
at  such  other  points  by  the  express  and  pla' 
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limitatioDB.  The  appellee  likewise  knew  that 
in  the  ordinary  use  of  the  property  embraced 
in  the  contract  of  Insurance  it  would  be  car- 
ried to  other  places  than  his  residence  in 
Wichita  Falls  whereby  it  would  be  voluntarily 
withdrawn  from  the  protection  afforded  by  the 


contract  of  insurance,  and  if  he  desired  lo  have 
it  protected  while  using  it  away  from  home, 
he  could  have  made  a  contract  expressing 
such  liability  on  the  part  of  the  insurance  com- 
pany. 


WASHINGTON  SUPREME   COURT. 


CARSTENS  &  EARLES,  Appt., 

V. 

LEIDIGH    &   HAVENS   LUMBER  COM- 
PANY, Respt 


(. 


.Wash.. 


.) 


1«  An  order  gnmahtng  a  siimiiioiifl  is  ap- 
pealable under  a  statute  permitting  appeals  from 
orders  termlDatinir  the  action  or  prooeedlDflr. 

8*  In  the  absence  of  proper  ea^cwptlona 
to  a  ««H4«y  on  a  mixed  question  of  law 
and  tkcU  the  only  question  is  whether  the 
findings  of  fact  warrant  the  conclusions  of  law. 

8*  Serrlnfl^  process  on  an  officer  of  a 
foreipi  corporation  which  had  no  place  of 
business  in  the  state  and  had  never  done  any 
business  therein,  when  be  was  preseiffc  only  casu- 
ally and  temporarily  In  the  state,  la  not  sufficient 
to  glye  Jurisdiction  to  render  a  Judgment  in  per- 
9onam  against  the  corporation. 

(January  10, 188&) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover a  balance  alleged  to  be  due  for  goods 
sold  and  delivered.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Kiefer,  for  appellant: 

If  a  foreign  corporation  makes  a  contract 
within  the  state  with  a  resident,  and  sends 
some  of  its  officers,  upon  whom  service  may 
lawfully  be  made,  to  transact  business  within 
the  state,  and  service  be  made  upon  such  offi- 
cer, the  jurisdiction  is  complete. 

No  corporation  organized  outside  the  limits 
of  this  state  shall  be  allowed  to  transact  busi- 
ness within  the  state  on  more  favorable  condi- 
tions than  are  prescribed  by  law  to  similar  cor- 
porations organized  under  the  laws  of  this 
state. 

Const  art.  13,  §  7. 

Failure  to  maintain  an  office  in  this  state,  or 
to  appoint  a  statutory  a^nt  as  required  by  our 
statute  in  that  respect,  is  no  bar  to  the  right 
of  such  foreign  corporation  to  maintain  an  ac- 
tion in  our  courts  against  any  of  the  citizens 
or  residents  of  the  state. 

Foreign  corporations  making  contracts 
within  the  state  are  liable  to  be  sued  in  the 
courts  of  the  state  upon  such  contracts,  and 
service  upon  any  officer  of  the  corporation  in 
the  state  which  would  be  good  if  made  upon 
a  domestic  corporation,  should  be  held  to  be 
good  against  such  foreign  corporation. 


NOTiL— As  to  the  person  on  whom  process  against 
a  foreiflrn  corporation  may  be  served,  see  note  to 
Foster  v.  Charles  Betcher  Lumber  Go.  (S.  D.)  28  L. 
R.A.490. 
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Morawetz,  Priv.  Corp. 
Hodgdon,  9  N.  H.  896;  NoriH,  Missouri  B.  Co. 
V.  Akera,  4  Eau.  458,  16  Am.  Dec.  188;  Bushd 
V.  Oommontoealth  Ins.  Go.  15  Serg.  &  R  176; 
8t.  Louis  Perpetual  Ins,  Co,  v.  Cohen,  9  Mo. 
421. 

Appellant,  a  corporation  organized  under 
the  laws  of  the  state  of  Washington,  and  en- 
gaged in  dealing  in  shingles  and  other  lumber 
products,  in  the  course  of  its  business  fur- 
nished to  the  respondent  at  its  office  in  Kansas 
City,  Missouri,  price  lists  of  these  articlea. 
Respondent  wrote  and  telegraphed  from  time 
to  time  to  appellant  at  its  office  in  Seattle  sun- 
dry orders  for  carloads  of  shingles.  Appel- 
lant accepted  these  orders  and  deposited  letters 
of  acceptance  in  the  postoffice  at  Seattle,  and 
delivered  the  goods  to  carriers  at  Seattle,  con- 
signed to  the  defendant  This  constituted  a 
contract  made  in  the  state  of  Washington. 

State  V.  Bristt^  8av.  Bank,  108  Ahi.  8;  2 
Parsons,  Contr.  7th  ed.  p.  712;  Taploe  v.  Mer- 
chants^ F.  Ins.  Co.  50  U.  8.  9  How.  891.  18 
L.  ed.  187;  Shuenfeldt  v.  Junkermann,  20  Fed. 
Rep.  867. 

The  contract  having  been  made  in  the  state 
of  Washington,  defendant,  a  foreign  corpora- 
tion, must  be  held  to  have  submitted  itself  to 
the  jurisdiction  of  the  courts  of  the  state  when 
properly  summoned  according  to  the  statute 
regulating  service  of  process  on  corporations. 

Colorado  Iron  Works  v.  Sierra  Orande  Min. 
Co.  16  Colo.  499;  Dixon  v.  Order  of  BaUway 
Conductors  of  America,  49  Fed.  Rep.  910;  iTo- 
tional  Condensed  Milk  Co.  v.  Brandenburgh,  40 
N.  J.  L.  112;  Klopp  v.  Cresion  City  Guarantee 
Waterworks  Co.  84  Neb.  808:  Pope  v.  Terre 
Haute  Car  dt  Mfg.  Co.  87  N.  Y.  187;  ffiUer  v. 
Burlington  d  M.  Biter  B.  Co.  70  N.  Y.  228; 
Morawetz,  Priv.  Corp.  §  977,  and  cases  cited. 
See  also  LafayeUe  Ins.  Co.  v.  French,  69  U.  S. 
18  How.  404.  15  L.  ed.  451. 

Messrs.  Donworth  ft  Howe,  for  respond- 
ent: 

An  order  quashing  the  service  of  summons 
does  not  fall  within  the  statute.  To  make  an 
order  appealable  three  things  must  concur:  (1) 
the  order  must  alTect  a  substantial  right;  (2)  it 
must  in  effect  determine  the  action;  and  (8)  it 
must  prevent  a  final  judgment.  Certainly  tbe 
order  quashing  the  service  of  summons  did  not 
determine  the  "action.  Neither  did  it  prevent 
a  final  judgment  therein. 

Brown  v.  Edgerton,  14  Neb.  458;  Boger  ▼. 
Bertha  Zinc  Co.  (Va.)  19  S.  E.  782;  Broxon  v. 
Bice,  80  Neb.  286;  Beitmeir  v.  Qiegmund,  13 
Wash.  624;  Freeman  ▼.  Ambrose,  12  Wash.  1. 

A  general  exception  to  all  the  findings,  such 
as  appears  in  this  case,  is  not  sufficient  for  any 
purpose. 
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Ballard  y.  Keane,  18  Wash.  201;  Hannegan 
V.  Both,  12  Wash.  65;  Irwin  v.  Olympia  Water- 
iM?rA».  12  Wash.  112. 

Where  appellant  claims  certaia  facts  to  be 
established  by  the  evidence,  he  must  request 
the  trial  court  to  find  such  facts;  otherwise  he 
cannot  urge  such  alleged  facts  on  appeal. 

Davis  y.  Ford,  15  Wash.  107;  Fifrrestv,  Gil- 
christ, 14  Wash.  4. 

The  same  rule  applies  whei;e  no  findings  of 
fact  were  made  other  than  those  incorporated 
in  the  decree  or  order  appealed  from. 

Montesano  v.  Blair,  12  Wash.  188;  Washing- 
ton Brick,  Lime  d  Mfg.  Co,  v.  Adler,  12  Wash. 
24;  Stoddard  v.  Seattle  Nat.  Bank,  12  Wash. 
658;  Fremont  Milling  Co.  v.  Denny,  12  Wash. 
251. 

Conclusions  of  law  made  by  the  lower  court 
cannot  be  reviewed  unless  duly  excepted  to. 

Laws  of  1898,  §  8,  p.  112;  Elliott,  App.  Proc. 
§  798,  and  cases  cited. 

Service  of  process  upon  an  officer  or  agent 
of  a  foreign  corporation,  casually  or  tempo- 
rarily found  within  the  jurisdiction,  whether 
upon  his  own  business  or  otherwise,  will  not 
give  jurisdiction  to  render  a  judgment  in  per- 
sonam against  the  corporation. 

6  Thomp.  Corp.  §  8080,  and  authorities  cited; 
Phillips  V.  Burlington  Library  Co.  141  Pa.  462; 
Cletcsr,  Woodstock  Iron  Co.  44  Fed.  Rep.  81; 
Monlin  v.  Trenton  Mut.  L.  dt  F.  Ins.  Co.  24  N. 
J.  L.  222;  United  States  v.  American  Bell  Teleph, 
Co,  29  Fed.  Rep.  17;  Carpenter  v.  Westinghouse 
Air  Brake  Co.  82  Fed.  Rep.  484;  St.  Louis  Wire- 
Mill  Co.  V.  Consolidated  Barb-Wire  Co.  82  Fed. 
Rep.  802;  Aldrich  v.  Anchor  Coal  d  D.  Co.  24 
Or.  82;  Rvst  v.  United  Waterworks  Co.  86  U.  S. 
App.  167.  70  Fed.  Rep.  129,  17  €.  C.  A.  16; 
Fitzgerald  &  M.  Constr.  Co.  v.  Fitzgerald,  187 
TJ.  S.  98,  84  L.  ed.  608. 

As  there  has  been  no  attachment  of  property 
in  the  case  at  bar,  the  action  is  purely  one  in 
personam,  and  therefore  a  judgment  rendered 
against  the  defendant  in  this  action  would  be 
without  force. 

Pennoyer  v.  Neff,  95  U.  8.  714, 24  L.  ed.  566; 
6  Thomp.  Corp.  |  7529;  8  Am.  &  Eng.  Enc. 
Law,  1st  ed.  p.  884,  and  also  22  Am.  &  Eng. 
Enc.  Law,  1st  ed.  p.  182. 

The  conduct  of  the  plaintiff  in  inducing  Mr. 
Leidigh  to  believe  that  an  amicable  adjustment 
of  the  account  between  appellant  and  respond- 
ent would  be  made  with  him,  and  then  at- 
tempting to  serve  him  with  process  the  mo- 
ment appellant  found  him  within  reach,  with- 
out beginning  negotiations  for  an  adjustment, 
would  be  an  additional  reason  for  quashing 
the  service 

Fitzgerald  d  M.  Constr.  Co.  r.  Fitzgerald,  187 
U.  S.  98,  84  L.  ed.  608. 

Danbart  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff,  a 
corporation  under  the  laws  of  the  state  of 
Washington,  to  recover  a  balance  of  $910.48 
for  goods  sold  and  delivered  to  the  defendant, 
a  corporation  organized  under  the  laws  of  the 
state  of  MissourH  Service  was  had  upon  the 
president  of  the  defendant  corporation  in 
t[ing  county.  The  defendant  appeared  spe- 
cially, and  moved  the  court  to  set  aside  and 
quash  the  service  of  summons,  and  in  support 
89  L.  R.  A. 


of  its  motion  filed  the  affidavit  of  John  H. 
Leidigh,  the  president  of  the  defendant  cor- 
poration, showing  that  he  was  not  a  resident  of 
the  state  of  Washington;  that  on  the  29th  day 
of  January,  1897,  he;  came  to  the  state  of 
Washington,  arriving  at  Seattle  on  February 
2,  and  was  served  with  summons  by  the  ap- 
pellant in  this  action  on  the  following  morn- 
ing. Affidavits  and  counter-affidavits  were 
filed,  the  case  was  tried  upon  said  affidavits, 
and  a  judgment  was  rendered  in  favor  of  the 
defendant,  declaring  the  service  of  the  sum- 
mons to  be  void. 

It  is  contended  by  the  respondent  in  its  mo- 
tion to  dismiss  that  this  is  not  an  appealable 
order;  but,  whatever  might  be  said  concerning 
an  order  refusing  to  quash  a  summons,  we 
think  it  is  evident  that  an  order  quashing  a 
summons  in  effect  determines  the  action  or 
proceeding,  and  is  therefore  appealable,  under 
the  statute. 

It  is  objected  also  by  the  respondent  that  no 
proper  exceptions  were  taken  in  the  lower 
court  to  any  of  the  findings  of  fact  or  conclu- 
sions of  law  made  by  the  court,  and  we  think 
this  oblection  well  taken.  This  case  was  tried 
as  a  mixed  question  of  law  and  fact,  and  tried 
exclusively  upon  the  affidavits  which  were 
considered  by  the  court,  and  the  court  made 
its  findings  of  fact  and  its  conclusions  of  law 
in  regular  form.  The  findings  of  fact  not 
having  been  excepted  to  under  the  rulings  of 
this  court  in  Rice  v.  Stevens,  9  Wash.  298, 
Hannegan  v.  Roth,  12  Wash.  65,  and  many 
subsequent  cases,  the  only  question  for  this 
court  to  determine  is.  Do  the  findings  of  fact 
warrant  the  conclusions  of  law?  The  court 
found  that  the  defendant  was  a  corporation 
duly  organized  and  existing  under  the  laws  of 
the  state  of  Missouri;  that  it  had  never  ap- 
pointed or  had  any  agent  residing  in  the  state 
of  Washington  for  any  purpose  whatever;  had 
never  done  or  carried  on  any  business  what- 
ever in  the  state  of  Washington;  had  never 
had  any  property  within  the  state  of  Wash- 
ington; had  never  had  an  office  for  the  transac- 
tion of  business  in  any  county  in  the  state  of 
Washington;  and  that  it  did  not  at  any  time 
have  any  officer  or  agent  residing  in  any 
county  in  the  state  of  Washington  upon  whom 
process  might  be  served  against  said  defend- 
ant company,  or  any  officer  or  agent  whatever 
of  said  defendant  company.  The  appellant 
has  based  its  argument  so  entirely  upon  the 
matters  and  things  set  up  in  the  affidavits  that 
it  is  of  very  little  value  to  this  court  in  deter- 
mining the  law  governing  this  case,  for,  if  we 
were  to  consider  the  affidavits,  we  might  con- 
clude that  the  transaction  or  sale  had  been 
made  in  the  state  of  Washington;  but  the 
finding  of  the  court  is  that  the  defendant  has 
never  done  or  carried  on  any  business  what- 
ever in  the  state  of  Washington,  and  that  John 
H.  Leidigh,  to  whom  a  copy  of  summons  and 
complaint  were  delivered,  was  at  said  time  only 
casually  and  temporarily  in  the  state  of  Wash- 
ington, and  has  since  departed  therefrom;  so 
that  the  argument  of  appellant  made  on  the 
16th,  17th,  18tb,  19th,  and  20th  pages  of  ite 
brief,  in  relation  to  the  purpose  for  which  Mr. 
Leidigh  came  to  this  state  and  the  capacity  in 
which  he  was  acting,  is  not  in  point  in  the 
discussion  of  this  case.    We  think,  from  an 
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investigation  of  the  cases  cited  by  the  appel- 
lant, that  it  has  confused  the  idea  of  jurisdic- 
tion of  states  over  foreign  corporations  with 
the  idea*  of  a  proper  service.  It  is  not  ques- 
tioned by  any  of  the  cases  that  we  have  seen, 
that  where  a  summons  has  been  served  upon 
an  officer  of  a  corporation  for  whose  acts  the 
corporation  is  bound,  where  the  statute  pro- 
vided for  a  legal  service  on  such  agents  or 
parties,  the  jurisdiction  of  the  state  court  over 
foreign  corporations  attached.  But  in  this 
case  it  does  not  appear  to  us  that  service  was 
made  under  the  statute  or  in  any  other  way 
that  has  ever  been  maintaioed  by  any  court, 
viz.,  by  serving  an  officer  of  the  foreign  corpo- 
ration which  had  no  place  of  business  in  the 
state,  aod  which  had  never  done  any  business 
in  the  state,  such  officer  being  simply  tempo- 
rarily present  in  the  state.  And  most  of  the 
cases  cited  by  api)ellant,  as  we  before  indi- 
cated, are  cases  simply  sustaining  jurisdiction 
under  statutes  which  provided  for  legal  serv- 
ice. It  is  true  that  in  Hill&r  v.  Burlington  <fc 
M.  Biter  B.  Co.  70  N.  Y.  223.  a  service  upon  a 
director  of  a  foreign  corporation  in  the  state 
of  New  York,  while  he  was  there  temporarily 
on  his  own  business,  was  a  s^ood  service  and 
a  sufficient  commencement  of  the  action,  al- 
though defendant  had  no  property  in  that  state, 
but  in  that  case  it  was  determined  by  the  court 
that  the  contract  was  made  in  the  state  of  New 
York.  There  the  plaintiff  had  made  a  con- 
tract to  enter  defendant's  service  for  a  term  of 
years,  his  business  being  to  procure  emigrants 
to  purchase  and  settle  on  defendant's  lands  in 
Nebraska.  Plaintiff  was  bound,  under  the 
contract,  to  maintain  during  the  whole  time  an 
office  in  the  city  of  New  York;  and  was  to  go 
to  Europe  for  two  or  three  months  to  arrange 
for  emigration,  and,  in  accordance  with  said 
contract,  opened  and  kept  open  in  the  city  of 
New  York  the  office,  until  the  contract  was 
terminated  by  the  defendant.  In  that  case 
the  court  very  properly  held  that  in  an  action 
for  services  under  the  contract,  and  for  dam- 
ages under  the  breach,  it  was  to  be  assumed 
that  the   parties  understood    that  plaintiff's 

Srincipal  duties  under  the  contract  would  be 
ischarged  in  New  York  city,  and  that,  there- 
fore, the  cause  of  action  arose  within  that 
state.  Substantially  the  same  doctrine  was 
announced  in  Pope  v.  Terre  Haute  Canr  dh  Mfg. 
Go.  87  N.  Y.  187.  But  the  court  in  those  cases 
was  construing  a  statute  vastlv  different  from 
our  statute,  and  maintained  the  doctrine  that 
the  manner  of  service  depended  entirely  upon 
the  legislature.  These  cases,  however,  stand 
alone,  so  far  as  the  announcement  of  the  doc- 
trine is  concerned  that  the  service  on  the  officer 
of  a  foreign  corporation  who  is  temporarily  in 
the  state  is  a  good  service,  with  the  possible  ex- 
ception of  Klopp  V.  Creston  City  Guarantee 
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Waterv>orki  Co.  [84  Neb.  808],  a  Nebraska  case; 
though  this  case  Is  not  in  point  here,  for  the 
reason  that  the  statute  of  Nebraska  was  en- 
tirely different  from  our  statute,  and  for  the 
further  reason  that  it  was  conceded  in  that  case 
that  the  debt  was  contracted  in  Nebraska, 
while  the  finding  of  the  court  in  this  case  is  to 
the  contrary,  and,  even  if  we  should  consider 
the  complaint,  there  is  nothing  there  that 
would  indicate  that  the  debt  bad  been  con- 
tracted in  this  state.  The  doctrine  announced 
by  the  New  York  cases  has  not  been  followed 
by  the  Federal  courta.  See  BerMif  v.  London 
<fe  (7.  Finance  Corp.  44  Fed.  Rep.  667. 

The  contention  of  the  appellant  that  §  7  of 
art.  12  of  the  Constitution,  which  provides  that 
"no  corporation  organized  outside  the  limits 
of  this  state  shall  be  allowed  to  transact  busi- 
ness within  the  state  on  more  favorable  con- 
ditions than  are  prescribed  by  law  to  similar 
corporations  organized  under  the  laws  of  this 
state,"  will  be  invaded  if  this  judgment  is 
maintained,  has  no  force,  from  the  fact  that  it 
appears  from  the  findings  of  the  court  that  the 
defendant  corporation  here  is  not  transacting 
business  within  the  state  under  anv  condition 
whatever.  Mr.  Thompson,  in  his  work  on 
Corporations  (vol.  6,  g  8080),  lays  down  the 
rule  governing  this  case  as  follows:  "It  is  a 
principle  of  American  law,  firmly  settled,  and 
one  which  may  be  regarded  as  the  law  every- 
where, except  where  changed  by  statute,  that 
service  of  process  upon  an  officer  or  agent  of 
a  foreign  corporation,  casually  or  temporarily 
found  within  the  jurisdiction,  whether  upon 
his  own  business  or  otherwise,  will  not  give 
jurisdiction  to  render  a  judgment  in  personam 
against  the  corporation.  It  can  make  no  dif- 
ference, in  respect  of  the  operation  of  this 
principle,  whether  the  officer  is  casually  or 
temporarily  within  the  jurisdiction  for  his 
own  private  purposes,  or  for  the  purposes  of 
the  corporation,— always  provided  that  the 
local  statute  law  has  not  changed  the  practice." 
And  the  cases  cited  by  the  author  overwhelm- 
ingly support  the  principle  therein  announced. 
In  fact,  not  only  the  weight  of  authority,  but 
all  the  authority  that  we  have  been  able  to 
find,  outside  of  the  New  York  and  Nebraska 
cases  above  mentioned,  sustains  this  text.  The 
cases  are  reviewed  in  8  Am.  &£ng.  £nc.  Law, 
1st  ed.  p.  884. 

Under  the  circumstances  of  this  case,  then, 
as  shown  by  the  findings  of  fact,  the  judgment 
of  the  lower  court  must  be  sustained,  and  it  is 
affirmed. 

Scott»  Ch.  J.,  and  Gordon  and  Reavis* 

JJ.,  concur.    Anders,  J.,    concurs  in  the 

result. 

Rehearing  denied. 


J897. 
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1*  Creneral  power  of  a  eity  to  declare* 
prevent*  and  abate  nuisances  does  not  in- 
elude  the  power  to  declare  that  a  nuisance  which 
is  not  80  in  fact.  * 

:£•  An  ordinance  declaring^  the  emission 
of  dense  black  or  thick  ^ay  smoke  to 
be  a  noisance*  without  any  limitation  as  to 
the  length  of  time  it  is  emitted  or  as  to  whether  it 
is  in  fact  a  nuisance  or  not,  and  without  proyld- 
Inff  for  any  inquiry  as  to  these  matters,  is  not 
within  the  general  power  of  a  otty  to  declare, 
prevent,  and  abate  nuisances. 


8«  AH  valid  ordinances  must  fix  the 
duty  and  liability  of  the  citizen  by  cer- 
tain intelligible,  prescribed  rules  by  which  he 
may  govern  himself  without  being  subject  to 
an  unregulated  official  discretion. 

(November  1«,  1897.) 

ERROR  to  the  St.  Louis  Court  of  Criminal 
Correction  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  penalty  for  violating  the  ordinance  against 
smoke  nuisance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeMrs.  William  C.  HarshaU  and  En- 
gBue  McQuillln,  for  plaintiff  in  error: 

The  declaration  by  the  ordinance  that '  *the 
emission  into  the  open  air  of  dense  black  or 
thick  j^ray  smoke  within  the  corporate  limits 


TXOTB.—MuniGipcU  control  over  smoke  as  a  publtc 
nuisance. 

The  general  rules  governing  the  question  of 
municipal  control  over  nuisances  in  general  will  be 
found  discussed  in  note  to  Grossman  v.  Oakland 
<Or.)8aL.R.A.50B. 

The  power  of  municipalities  over  buildings  and 
other  structures  as  nuisances  forms  the  subject 
of  the  note  to  EvansvUle  v.  Miller  (Ind.)  89  L.  B.  A. 
161. 

Upon  the  question  of  municipal  control  over 
nuisances  aJTecting  safety,  health,  and  personal 
comfort,  see  note  to  Harrington  v.  Providence  (R. 
L)88L.R.A.a05. 

Thefioteto  Ex  parte  Lacey  (Gal.)  88  L.  R.  A.  640, 
discusses  the  question  of  municipal  power  over 
nuisances  in  relation  to  particular  trades  or  bus!- 


The  subject  of  municipal  control  over  nuisances 
-  affecting  highways  and  waters  will  be  found  in 
tioteto  Hagerstown  v.  Whltmer,  —  L.  B.  A,  — . , 

Upon  the  question  of  municipal  power  over  nul- 
'Sances  affecting  public  morals,  decency,  peace,  and 
good  order,  see  State  v.  Karstendiek,  antebSSO. 

The  questions  of  prescription  as  affecting  a  public 
nuisance,  and  the  power  of  municipal  authorities  to 
proceed  in  equity  in  abating  nuisances,  will  form 
separate  notes. 

The  principal  case,  St.  Loins  v.  Edwabd  Hkitzb- 
BBBoPACKiNa  &  PROVISION  Co.,  holds  that  smoke 
Is  not  a  nuisance  per  «e,  and  is  not  therefore  within 
the  power  of  the  municipal  authorities  who  cannot 
declare  anything  a  nuisance  which  is  not  one. 

It  may  be  taken  as  a  settled  principle  that  filling 
the  air  around  a  dwelling  house  with  dense  smoke 
-and  soot  or  cinders,  or  with  noxious  or  offensive 
*  vapors  or  odors  or  annoying  noises,  to  such  a  de- 
jrree  as  will  render  living  in  the  house  uncomfort- 
able to  persons  of  ordinary  sensitiveness  on  those 
matten,  is  a  nuisance,  and  an  unlawful  injury  en- 
titling the  person  so  injured  or  affected  to  redress. 
The  question,  however,  for  determination  in  this 
note  is  not  as  to  how  and  under  what  circum- 
-stances  the  party  injured  will  be  entitled  to  relief 
as  against  such  nuisances,  but  as  to  the  power  of  a 
municipal  corporation  to  Interfere  in  such  cases, 
-and  as  to  how  such  nuisances  are  public  in  their 
character  so  as  to  call  forth  the  intervention  of  the 
municipal  authorities,  and  to  the  consideration  of 
the  latter  questions  the  note  is  therefore  confined. 

CkMil  smoke  in  large  and  densely  populated  cities  is 
productive  of  much  injury  to  property  and  annoy- 
ance to  the  Inhabitants,  while  it  is  not  attended 
with  that  result  in  country  towns  and  villages; 
-and  it  is  for  this  reason  that  the  law  treats  the  sub- 
ject of  an  act  or  ordinance  regulating  and  compel- 
^L.R.  A. 


ling  the  consumption  of  smoke  emitted  by  the 
burning  of  coal  as  a  nuisance  in  cities,  and  confers 
on  them  power  to  regulate  and  suppress  it  within 
their  corporate  limits.  Cincinnati  v.  Miller,  29  Ohio 
L.  J.  864,886. 

Anything  that  is  detrimental  to  certain  classes 
of  property  and  business  in  a  densely  populated  city, 
—such  as  dense  smoke,— and  is  a  personal  annoy- 
ance to  the  public  at  large  within  the  city,  need 
not  be  defined  by  ordinance  to  be  known  to 
the  common  mind  as  a  public  nuisance,  as  smoke 
of  that  character  is  a  nuisance  per  se  when  emitted 
from  chimneys  and  smoke  stacks  in  the  midst  of 
such  a  city,  whether  it  is  so  declared  by  ordinance 
or  not.  Cincinnati  v.  Miller,  29  Ohio  L.  J.  864,  866; 
Harmon  v.  Chicago,  110  111.  400, 61  Am.  Rep.  608. 

In  upholding  a  smoke  ordinance  of  the  city  of 
Chicago  valid,  the  court,  in  Field  v.  Chicago,  44  111. 
App.  410,  411,  stated  that  it  was  matter  of  common 
knowledge  that  smoke  becomes  soot  which  falls 
and  blackens  where  it  rests,  that  it  is  injurious  to 
vegetation,  to  many  kinds  of  goods,  and  annoying 
to  people,  and  that  such  common  knowledge  was 
so  generally  diffused  in  the  city  that  no  Jury  could 
be  without  it. 

Yet,  unless  dense  smoke  is  a  nuisance  in  fact  the 
mere  act  of  declaring  it  to  be  a  public  nuisance 
will  not  make  it  such,  but  tho  omission  so  to  declare 
it  does  not  make  it  the  less  a  public  nuisance.  Cin- 
cinnati V.  Miller,  29  Ohio  L.  J.  864, 866. 

In  Prescott's  Case,  2  N.  Y.  City  Hall  Rec,  161, 
wherein  the  defendant  was  charged  with  erecting 
and  continuing  certain  coppers,  cisterns,  boilers, 
and  furnaces  for  the  purpose  of  distilling,  foment- 
ing, and  rectifying  spirits  by  which  certain  noxious 
an  offensive  smells,  stenches,  vapors,  and  smokes 
were  emitted,  which  rendered  the  air  impure,  un- 
healthy, and  uncomfortable,  to  the  great  damage 
and  common  nuisance  of  divers  inhabitants  of  the 
city,  the  court  stated  that  the  most  important  ques- 
tion was  whether  the  smoke  issuing  from  the 
chimney  of  such  distillery  might  not  be  prevented 
from  entering  the  windows  of  the  adjacent  build- 
ings by  carrying  the  chimneys  higher,  and  that  if 
the  Jury  should  believe  that  such  annoyance  might 
be  prevented  by  that  means  the  omission  to  do 
it  was  a  nuisance  for  which  the  defendant  was  an- 
swerable. This  case,  however,  was  one  wherein  the 
defendant  was  indicted  for  the  nuisance  at  common 
law  and  the  question  of  municipal  control  did  not, 
therefore,  arise.  It  is,  however,  here  cited  as  show- 
ing that  smoke  may  become  a  public  nuisance,  and 
as  supporting  authorities  holding  the  same  as  a 
publtc  nuisance  abatable  by  municipal  authorities. 

And  in  New  Orleans  v,  Lambert,  14  La.  Ann.  244, 
the  power  of  the  city  authorities  to  abate  or  order 
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of  the  city  of  St.  Louis  is  a  nuisance/'  and  the 
allegation  in  the  statement  and  proof  that  such 
smoke  was  emitted  from  defendant's  plant, 
and  the  common  knowledge  of  the  annoying 
and  detrimental  character  of  such  smoke 
within  a  populous  city,  establishes  a  prima 
facie  case  on  the  part  of  the  city. 

The  mayor  and  assembly  shall  have  power 
witbin  the  city,  by  ordinance  not  incon- 
sistent with  the  Constitution  or  any  law  of 
this  state,  or  of  this  charter,  to  declare,  pre- 
vent, and  abate  nuisances  on  public  or  private 
property,  and  the  causes  thereof. 

St.  Louis  City  Charter,  art.  8,  §  26,  1  6; 
Mo.  Rev.  Stat.  1880,  p.  2098. 

The  declaration  *'that  dense  black  or  thick 
gray  smoke"  emitted  into  the  open  air  within 
a  populous  city  is  a  nuisance,  is  a  valid  exercise 
of  the  police  power  of  the  city. 

Harmon  v.  Chieoffo,  110  111.  400,  51  Am. 
Hep.  698;  Field  v.  Ohicago,  44  111.  App.  410; 
People  V.  Lewis,  86  Mich.  278. 

The  power  of  the  city  to  pass  the  ordinance 
cannot  be  questioned.  The  ordinance  is  dis- 
tinctively a  police  regulation. 

Tarkio  v.  Oook,  120  Mo.  1;  Campbell  v.  Kan- 
MW.  102  Mo.  826,  10  L.  R.  A.  693;  St.  Louis  v. 
Webber,  44  Mo.  547;  8t.  Louis  v.  Jackson,  25 
Mo.  87;  8t.  Louis  v.  BusseU,  116  Mo.  248,  20 


L.  R.  A.  721;  St.  Louis  y,  Howard,  119  Ma 
47;  Kansas  City  v.  Neal,  49  Mo.  App.  72;  Law- 
ton  V.  SUele,  119  N.  Y.  226,  7  L.  R.  A.  184; 
Mugler  v.  Kansas,  123  U.  S.  661, 81  L.  ed.  210; 
Wynehamer  v.  PiopU,  18  N.  Y.  878;  Fisher  v. 
McOirr,  1  Gray,  1,  61  Am.  Dec.  881. 

In  addition  to  its  general  police  powers,  by 
virtue  of  the  express  provision  in  its  charter, 
the  city  of  St.  Louis  had  a  clear  right  by  or- 
dinance to  declare  that  dense  black  or  thick 
gray  smoke  emitted,  etc.,  constituted  a  nui- 
sance, and  such  declaration  is  prima  facie  evi- 
dence that  such  smoke  so  emitted  is  a  nui- 
sance. 

Kirkwood  v.  Cairns,  44  Mo.  App.  88;  St^ 
Louis  V.  Srhnuckelberg,  7  Mo.  App.  586;  St, 
Louis  V.  Stem^  3  Mo.  App.  48;  Kennedy  v. 
Philadelphia  Bd,  of  Health,  2  Pa.  866;  Oreen  v. 
Savannah,  6  Ga.  1;  Roberts  y.  Ogle,  80  111.  459,. 
88  Am.  Dec.  201;  Oroslyy  v.  Warren,  1  Rich. 
L.  885;  Kennedy  v.  Sowden,  1  McMull.  L. 
328;  Qoddard  v.  Jaeksonvil/e,  15  Dl.  588:  Stup- 
vesant  v.  New  York,  7  Cow.  604;  VanderbUt  v. 
Adams,  7  Cow.  349;  Baker  v.  Boston,  12  Pick. 
198,  194.  22  Am.  Dec.  421. 

Where  the  particular  thing  declared  against 
is  a  nuisance  per  se,  the  action  of  the  city  au- 
thorities is  conclusive. 

St.  Louis  V.  Stern,  8  Mo.  App.  48;  St.  Louis 


tbealmtement  of  a  blacksmith^s  shop  as  a  nulsanoe 
to  tbe  neiirhborbood  by  reanon  of  the  odor  and 
smoke  iasulng  therefrom  was  upheld,  article  665 
of  the  Civil  Code  providing  that  if  the  works  or 
materials  of  any  manufactory  or  other  operation 
cause  an  Inoonveaience  to  those  in  the  same  or  in 
the  neiffhborlDflr  houses  by  difTusingr  smoke  or 
nauseous  smells,  and  there  is  no  servitude  estab- 
lished by  wbich  tbey  are  established,  their  suffer- 
ance must  be  determined  by  the  rules  of  the  police 
or  tbe  customs  of  tbe  place. 

Dense  smoke  emitted  from  a  steam  tuffl)oat 
wbich  in  its  effect  is  deterimental  to  some  classes 
of  property  and  buslDesses  within  a  dty  and  is  a 
personal  annoyance  to  the  public  at  large,  is  such  a 
nuisance  as  may  be  prohibited  by  the  penal  ordi- 
nance of  a  city,  and  an  ordinance  passed  for  the 
suppression  of  tbe  same  will  be  upheld  as  reason- 
able. Harmon  v.  Chicago,  110  111.  400, 61  Am.  Kep. 
608. 

And  S  1661  of  the  ordinance  of  tbe  city  of 
Chicago  wbich  declares  that  the  emission  of  dense 
smoke  from  tbe  smokestack  of  any  boat  or  loco- 
motive,  or  from  any  chimney  anywhere  within  tbe 
city,  shall  be  deemed  and  declared  to  be  a  public 
nuisance,  provided  tbat  the  chimneys  of  buildings 
used  exclusively  for  private  residences  shall  not  be 
deemed  to  be  within  tbe  provisions  of  tbe  ordi- 
nance. Is  a  definition  of  what  the  common  council 
regarded  as  a  nuisance.  Harmon  v.  Chicago,  110 
111.  400,  61  Am.  Rep.  608. 

An  ordinance  which  prohibits  the  proprietor, 
lessee,  or  occupant  of  any  building  within  tbe  cor- 
porate limits  from  permitting  or  allowing  dense 
smoke  to  Issue  or  be  emitted  from  the  chimney, 
and  declares  the  person  so  doing  to  be  guUty  of  a 
nuisance,  seeks  only  to  prevent  the  emission  of 
dense  smoke,  and  in  this  p^ticular  does  not  go  as 
far  as  autborised  by  tbe  Oblo  laws,  wbich  provide 
that  ail  cities  of  tbe  first  class  shall  have  tbe  power 
to  regulate  and  compel  tbe  comsumption  of  smoke 
emitted  by  tbe  burning  of  coal,  and  to  prevent  in- 
jury  and  annoyance  from  the  same;  neither  does  it 
contravene  tbe  provisions  of  tbe  state  Constitu- 
tion,   ancinnatlv.  Miller,  20ObioL.  J.  864, 866. 

The  mere  fact  that  it  is  Impossible  to  comply 
with  tbe  provisions  of  an  act  or  ordinance  relating 
89  L.  R.  A. 


to  dense  smoke  does  not  of  itself  render  such  ordi- 
nance invalid,  as  it  must  appear  that  the  thing  re- 
quired to  be  done  is  not  within  the  power  of  man 
to  accomplish,  otherwise  tbe  law  valid  in  other  re- 
spects must  stand  and  be  obeyed;  and  therefore  if 
the  actreqtilred  to  be  done  is  possible  of  execution, 
although  attended  with  great  hardship  to  the  per- 
son affected,  or  be  ever  so  dlflBcult,  the  ordlnaooe 
must  be  obeyed.  Cincinnati  v.  Miller,  20  Ohio  L» 
J.  864, 866. 

So,  dense  smoke  may  constitute  a  nuisance  withia 
the  definition  given  by  tbe  Minnesota  Penal  Code, 
where  It  is  the  product  of  bituminous  or  soft  coal 
in  a  thickly  populated  neighborhood,  wbere  it  be- 
comes detrimental  to  certain  classes  of  property,, 
and  is  offensive,  and  a  source  of  annoyance,  to  tbe 
pubUc.    St.  Paul  V.  Gilflllan,  86  Minn.  286. 

And  a  city  ordinance,  which  makes  the  emission 
of  dense  smoke  from  any  chimney  or  smokestack,, 
within  the  city,  or  smoke  containing  soot  or  other 
substance,  in  sufficient  quantity  to  permit  tbe  de- 
posit of  such  soot  or  other  substance  on  any  sur- 
face within  tbe  corporate  limits,  a  public  nuisance, 
will  be  upheld,  although  it  Is  contended  on  behatf 
of  tbe  defendant  that  it  is  unreasonable  upon  the 
ground  that  It  excepts  from  its  provisions  and 
operation  private  houses  and  steamboats.  People 
V.  Lewis,  86  Mlcb.  278. 

A  business  may  be  abated  as  a  public  nuisance^ 
which,  located  In  the  midst  of  a  populous  com- 
munity, constantly  produces  odors,  smoke,  and 
soot  of  such  a  noxious  character,  and  to  such  ex- 
tent, tbat  they  produce  headache,  nausea,  and  other 
pains  and  aches  Injurious  to  health  among,  and 
taint  tbe  food  of,  the  surrounding  Inhabitants.. 
People  V.  Detroit  White  Lead  Works,  82  Micb.  471,, 
0  L.  R.  A.  722. 

If  smoke,  soot,  and  the  emission  of  noxious  odors 
and  gases  are  so  inseparably  connected  with  a 
business  that  the  conducting  of  It  constitutes  » 
nuisance,  tbe  facts  that  it  is  carried  on  in  a  careful 
and  prudent  manner,  and  that  nothing  is  done  by 
those  managing  it  that  is  not  a  reasonable  and 
necessary  incident  of  It,  cannot  be  relied  on  by  Ita 
owners  to  defeat  a  prosecution  for  the  mainte- 
nance of  a  nuisance.  People  ▼.  Detroit  Wlilt» 
Lead  Works,  82  Mich.  471, 9  L.  R.  A.  72S. 
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▼.  Steele,  12  Mo.  A  pp.  570,  Appx.;  Kansas 
City  ▼.  Jfeal,  49  Mo.  App.  72;  Kansas  v.  Mc- 
Aleer,  81  Mo.  App.  436. 

Many  decisions  bold  that  a  mere  declaratioD 
on  the  part  of  the  city  aathorities  that  a  thing 
is  a  nuisance  is  conclusive. 

Van  Warmer  v.  Albany,  15  Wend.  262; 
Kennedy  y.  PhOadelphia  Bd.  of  Health,  2  Pa. 
866;  Green  v.  Savannah,  6  Ga.  1;  State  ▼. 
Eeidenhain,  42  La.  Ann.  483;  Roberts  v.  OgU, 
80  111.  459,  88  Am.  Dec.  201;  Crosby  ▼.  War- 
ren, 1  Rich.  L.  885;  Kennedy  v.  Soti)den,  1 
McMuU.  L.  823;  Qoddard  y.  Jacksonville,  15 
111.  588. 

Dense  black  or  thick  gray  smoke,  t*.  e,, 
heavy  volumes  of  smoke,  discharged  in  any 
considerable  quantities  into  the  atmosphere  of 
a  populous  city,  \Kper  se  a  public  nuisance. 

Harmon  ▼.  Chicago,  110  111.  400,  51  Am. 
Rep.  698;  Field  v.  Chicago,  44  111.  App.  410; 
Sullivan  v.  Royer,  72  Cal.  248;  Boss  v.  Butler, 
19  N.  J.  Eq.  802,  97  Am.  Dec.  654:  Tuebner 
V.  California  Street  R,  Co.  66  Cal.  174;  Hurl- 
but  V.  McKone,  55  CoBn.  81. 

Hence  legislation  to  suppress  the  smoke  nui- 
sance is  a  valid  exercise  of  the  police  power. 

1  Dill.  Mun.  Corp.  4th  ed.  §  141;  Wood, 
Nuisances.  §  744.  p.  822,  §  745,  p.  824;  88  &  89 
Vict.  chap.  55,  §  91,  t  7,  p.  875.  See  Gar- 
reU,  Nuisances,  pp.  274-278. 


Courts  will  not  pretend  to  be  more  ignorant 
than  the  rest  of  mankind,  therefore  they  will 
presume  and  take  judicial  notice  of  the  fact  of 
common  knowledge  that  "smoke  becomes  soot, 
which  falls  and  blackens  where  it  rests;  that  it 
is  injurious  to  vegetation,  to  many  kinds  of 
goods,  and  annoying  to  people,"  and  henc& 
that  heavy  volumes  of  dense,  dark  smoke,  dis- 
charged within  a  populous  city,  are  a  public* 
nuisance. 

Field  V.  Chicago,  44  111.  App.  410;  Harmon 
V.  Chicago,  110  111.  400, 51  Am.  Rep.  698;  Gas^ 
Ml  V.  Bayley,  80  L.  T.  N.  S.  516. 

In  an  action  by  public  authorities  to  abate  a 
public  nuisance,  it  is  not  necessary  to  aver  and 
prove  that  particular  persons  have  been  dam- 
aged or  inconvenienced 'by  the  public  nui- 
sance sought  to  be  abated. 

Kansas  v.  McAleer,  81  Mo.  App.  486r 
Smiths  V.  McConathy,  11  Mo.  518. 

The  city  had  express  authority  to  pass  the 
smoke  ordinance,  and  its  enactment  makes  out 
a  prima  facie  case  that  it  is  reasonable. 

Morse  v.  West  Port,  110  Mo.  502;  State.  Tren- 
ton Horse  R.  Co,,  v.  Trenton,  58  N.  J.  L.  182, 
11  L.  R.  A.  410;  Fisher  v.  Harrtsburg,2QT%ut, 
Cas.  291;  Com,  v.  Robertson,  5  Cush.  438. 

Municipal  corporations  are  prima  facie  the 
sole  judges  of  the  necessity  of  these  ordinances, 
and  courts  will  not  ordinarily  review  their  rea- 


In  Field  v.  Chlcauro,  44  III.  App.  410,  411,  th^  de- 
fendant oomplained  of  the  oourt^s  refusal  to  In- 
struct the  Jury  that  it  is  the  duty  of  the  city  to 
prove  that,  amonfr  other  things,  the  smoke  that 
Issued  from  the  chimneys  of  the  defendants  at  the 
lime  oomplained  of  was  not  only  dense,  but  was,  at 
that  particular  time,  of  a  nature  detrimental  to 
the  property  which  was  close  enouerh  in  proximity 
to  it  to  be  affected  by  it  injuriously,  or  was  of  a 
nature  to  be  personally  annoying  to  the  pablio  at 
large,  and  unless  the  Jury  believed,  from  the  evi- 
dence, that  the  smoke  complained  of  was  at  the 
particular  time  in  question  dense,  and  also  proved 
to  be  detrimental  to  property  within  the  city,  or 
was  of  a  nature  to  be  personally  annoying  tu  the 
pukHic  at  large,  then  the  verdict  should  be  for  the 
defendants;  but  the  court  stated  that  the  last  half 
of  such  proposed  instruction,  as  to  what  the  Jury 
should  believe  In  order  to  convict,  was  perhaps 
proper,  but  that  the  first  half,  requiring  the  city  to 
prove  what  may  be  presumed  without  proof,  was 
not  proper. 

Under  an  ordinance  declaring  the  emission  of 
dense  smoke  from  the  smokestack  of  any  boat  or 
looomotlve,  or  from  any  chimney,  anywhere 
within  the  city,  a  nuisance,  and  deeming  any  per- 
son permitting  or  allowing  such  smoke  to  issue 
from  any  such  smokestack  or  chimney  guilty  of 
creating  a  nuisance,  and  providing  that  no  owner 
of  any  boat  or  locomotive  engine  or  the  person  or 
persons  employed  as  engineers  or  others  in  the 
working  of  the  engine  or  engines  in  any  boat  or 
of  any  locomotive  engine,  nor  the  proprietor,  les- 
see, or  occupant  of  any  building,  should  allow  such 
smoke  to  issue  or  be  emitted  from  such  smoke- 
stack or  from  the  chimney  of  any  building  within 
the  corporate  limits  of  the  city,  and  Inflicting  a 
punishment  by  way  of  fine  or  Imprisonment  upon 
every  person  creating  such  a  nuisance,— it  was 
held  that  the  servant  of  the  owner  or  occupant 
oould  not  be  held  liable  for  the  emission  of  dense 
smoke  from  the  chimney  of  buildings.  In  this 
case,  however,  there  was  a  dissenting  opinion  by 
Justice  Collins.  St.  Paul  v.  Johnson  (Minn.)  72  N. 
W.e4. 

In  Gaskell  v.  Bayley,  80  L.  T.  N.  S.  510,  the  in- 
89  L.a  A. 


specter  of  nuisances  had  reported  to  the  local  au- 
thorities the  result  of  his  investigation  of  smoke 
nuisances  upon  the  defendant's  premises,  and  no- 
tice bad  been  given  pursuant  to  the  sanitary  act  of 
1866  requiring  the  abatement  of  the  nuisance 
which  was  referred  to  as  the  chimney  upon  the  de- 
fendant's premises  within  the  borough  not  beln^ 
the  chimney  of  a  private  dwelling  house,  sending 
forth  black  smoke  in  such  quantities  as  to  be  a 
nuisance,  and  the  defendant's  contention  was  that 
it  was  necessary  for  the  plaintiffs  to  show  that  the- 
emission  of  such  dense  smoke  was  also  injurious  to 
health.  The  court  held  that  it  was  not  necessary  to 
show  that  the  issuing  of  black  smoke  was  injuri- 
ous to  health,  as  well  as  a  nuisance,  and  that  the  is- 
suing of  black  smoke  In  the  quantities  and  manner 
shown  by  the  evidence  was  a  public  nuisance  within 
the  provisions  of  the  statute. 

So,  In  Higgins  v.  Northwicb  Union  Guardians  of 
Poor,  se  L.  T.  N.  S.  768,  the  defendant  was  compelled 
to  obey  the  order  of  the  guardians  of  the  poor  and 
ak)ate  a  nuisance  arising  from  black  smoke  ema- 
nating from  the  chimneys  on  his  salt-works,  the 
English  sanitary  act  of  1800  including  any  chim- 
ney other  than  one  of  a  private  dwelling  house 
sending  forth  black  smoke ,  and  constituting  the 
same  a  nuisance. 

Under  the  English  nuisance  removal  act  of  1866,. 
and  the  sanitary  act  of  1866,  each  daily  emission  of 
smoke  is  a  separate  act  of  disobedience.  Queen  v. 
Waterhouse,  L.  R.  7  Q.  R  546, 41  L.  J.  M.  C.  N.  S. 
115,  ML.  T.N.  8. 781. 

So,  under  the  English  nuisances  removal  acts  of  . 
1866  and  1860,  and  the  sanitary  act  of  1866,  the  mas- 
ter who  authorizes  and  directs  the  lighting  of  fires 
causing  the  smoke  on  the  premises  is  the  person 
properly  liable  to  be  proceeded  against  for  nui. 
sances  by  reason  of  smoke  created  thereby,  but  the 
Justices  must  inquire  whether  the  nuisance  was 
likely  to  recur  or  be  repeated,  and  if  satisfied 
that  it  is,  must  order  its  abatement.  Barnes  v. 
Ackroyd,  26  L.  T.  K.  8.  602, 20  Week.  Bep.  671,  L.  R. 
7  Q.  a  474, 41  L.  J.  M.  C.  N.  8. 110. 

And  In  MUlard  v.  Wastall,  07  L.  J.  Q.  B.  N.  8.  277, 
in  a  suit  by  an  inspector  of  nuisances  of  the  bor- 
ough against  defendant  for  suffering  a  nuisanoe  to 
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sonableness  when  passed  in  strict  pursuance  j 
of  an  express  grant  of  power. 

Hannibal  ▼.  Missouri  <£  K.  Teleph.  Co.  81 
Mo.  App.  28;  St,  Louis  v.  Qreen,  7  Mo.  App. 
498.  70  Mo.  562;  Kansas  y.  McAleer,  81  Mo. 
App.  488. 

A  clear  case  should  be  made  out  to  author- 
ize a  court  to  interfere  with  the  powers  of  a 
city  respecting  the  exercise  of  its  police  powers 
on  the  ground  of  unreasonableness. 

8t,  Louis  V.  Weber,  44  Mo.  547;  StaU,  Mag- 
gard,  v.  Pond,  98  Mo.  606;  Plattsburg  ▼.  Riley, 
42  Mo.  App.  18;  8t.  Louis  y.  Spiegel,  8  Mo. 
App.  478. 

VVhere  the  question  is  in  doubt  the  action  of 
the  municipal  corporation  is  conclusive. 

North  Chicago  City  R,  Co.  v.  Lake  View,  105 
111.  207.  44  Am.  Rep.  788;  5^  Louis  County  Ct. 
▼.  Oriswold,  58  Mo.  192;  8taU  v.  Able,  65  Mo. 
857. 

In  determining  whether  it  be  reasonable,  the 
court  should  not  substitute  its  discretion  for 
that  of  the  municipal  legislation. 

Kansas  v.  McAleer,  81  Mo.  App.  486. 

Ordinarily,  whether  or  not  an  ordinance  is 
rea^nable  is  a  question  for  the  court,  and  not 


the  Jury.  It  is  a  question  for  the  court  in  this 
case. 

Com.  V.  Worcester,  3  Pick.  462;  State  v  Cher- 
ion,  24  N.  J.  L  435,  61  Am.  Dec.  671;  1  Dill. 
Mun.  Corp.  §  827;  Ang.  &  A.  Priv.  Corp. 
§  857;  Boston  ▼.  Shaw,  1  Met.  130:  Com.  ▼. 
Stodder,  2  Gush.  662,  48  Am.  Dec.  679. 

The  ordinance  is  clear,  precise,  and  definite 
in  its  requirements  and  demands,  uniform  in 
its  operation,  since  it  affects  all  alike  who  come 
within  its  provisions;  its  classification  is  gen- 
eral, and  it  is  neither  discriminating  nor  op- 
pressive. 

State  y.  Kingsley,  108  Mo.  185;  StaU  ▼.  Ad- 
dington,  77  Mo.  110;  Kansas  y.  Cook,  38  Mo. 
App.  660;  Chillieothe  v.  Brown,  88  Mo.  App. 
609;  Kansas  City  v.  Sutton,  52  Mo.  App.  898; 
Tiedeman,  Pol.  Power,  chap.  9;  Horr  & 
Bemis,  Mun.  Pol.  Ord.  §  185;  State  v.  Bishop^ 
128  Mo.  873,  29  L.  R  A.  200;  NicJioU  ▼.  Wal- 
ter, 37  Minn.  264;  People  v.  Lewis,  86  Mich. 
273. 

No  law  will  be  declared  unconstitutional  un- 
less clearly  so,  and  every  reasonable  intend- 
meot  will  be  made  to  sustain  it. 

WeUs  V,  Missouri  P.  R.  Co.  110  Mo.  286,  15 


«zi8t  and  for  noncomplianoe  with  the  requisicee  of 
a  notice  served  on  him  requiring  blm  to  abate  it,  it 
was  held,  under  the  Enfrlish  Pubiic  Health  Act;  of 
1876,  §  9U  subs.  7,  and  M  94  and  96  that  a  notice  to 
abate  a  nuisance  caused  by  quantities  of  black 
smoke  issuinir  from  a  factory  chimney  need  not 
necessarily  specify  the  work  required  to  be  done 
in  order  to  abate  the  nuisance. 

Yet  In  Norris  v.  Barnes,  L.  R.  7  Q.  B.  587,  41 L.  J. 
M.  C.  N.  8.  154,  28  L.  T.  N.  8. 682,  20  Week.  Rep.  708, 
it  was  held  that  the  Justices  had  no  Jurisdiction  to 
order  the  abatement  of  smoke  issuing  out  of  the 
chimney  of  a  blchrome  manufactory  under  the 
English  acts  of  1806  and  1866. 

But  it  has  been  stated  that  the  emission  of  dense 
smoke  from  smokestacks  or  chimneys  is  not  neces- 
sarily a  public  nuisance,  and  whether  it  is  so  or  not 
must  depend  largely  upon  the  locality  and  sur- 
roundings.   St.  Paul  V.  Ollflllan,  86  Minn.  298. 

Smoke  and  noise,  although  they  may  disturb  a 
party,  are  an  inconvenience  from  which  a  party 
-cannot  be  relieved  under  article  669  of  the  Revised 
Oodo  of  Louisiana,  where  a  lawful  business  is  au- 
thorized by  the  city  authorities,  and  is  not  oonsiat- 
•ent  with  the  provisions  of  the  police  regulation. 
Xiewis  V.  Behan,  28  La.  Ann.  180. 

Where  the  legislature  by  its  act  does  not  author- 
ize the  city  council  to  declare  smoke  'a  nuisance, 
but  authorizes  such  council  to  regulate  it  and  pre- 
vent injury  and  harm  from  it,  the  city  by  its  ordl. 
nance  cannot  make  it  a  nuisance  per  »e,  especially 
where  no  regard  is  had  to  the  injury  or  an- 
noyance that  follows  it,  nor  to  the  chimney 
or  location.  Slgler  v.  Cleveland,  8  Ohio  N.  P. 
119. 

And  a  city  has  no  power  to  pass  an  ordinance  de- 
claring the  emission  of  dense  smoke  from  the 
smokestack  of  any  boat  or  locomotive,  or  from 
any  chimney  anywhere  in  the  city,  a  public  nui- 
sance, and  making  the  owner  of  such  building 
guilty  of  a  misdemeanor  by  reason  of  such  emis- 
sion, there  being  no  enabling  statute  or  provisions 
In  the  charter  authorizing  the  city  council  to  de- 
fine and  declare  what  shall  constitute  a  nuisance, 
nor  to  enact  ordinances  to  prevent  and  punish  the 
acts  complained  of  without  any  lawful  investiga- 
tion or  inquiry  into  the  question  whether  it  consti- 
tutes a  public  nuisance,  chapter  4,  6  8,  of  the  char- 
terof  St.  Paul  containing  no  adequate  or  'appro- 
priate provisions  to  warrant  the  ordinance  in  ques- 
tion, even  though,  under  subdivisions  81  and  82, 
.39  L.  R.  A. 


9  8,  of  the  charter,  the  council  are  authorixed  to 
remove  or  abate  nuisances  in  the  public  streets, 
and  such  as  are  injurious  to  the  public  health  or 
safety,  such  provisions  referring  to  things  which 
are  nuisances  per  se,  or  which  may  be  determined 
to  ba  such  by  competent  authority,  no  authority 
being  implied  to  declare  things  to  be  nuisances 
without  investigation  which  may  or  may  not  ba- 
oome  such  according  to  circumstances.  St.  Paul 
V.  Gliailan,38Minn.296. 

In  State,  McCue.  v.  Ramsey  County  Sheriff,  48 
Minn.  286, 289,  the  defendant  was  arrested  on  the 
charge  of  creating  and  maintaining  a  nulsanoe  la 
violation  of  Minn.  Special  Laws  1889,  chap.  875,  de- 
claring the  emission  of  dense  smoke  within  the  city 
of  St.  Paul  under  certain  circumstances  a  nulsanoe, 
and  prescribing  a  penalty.  The  1st  section  prohib- 
ited the  emission  of  densesmokewithin  thedty  with 
certain  limitations  as  to  distance,  location,  and 
surroundings,  and  the  2d  prescribed  the  penalty, 
while  the  dd  declared  that  nothing  therein  con- 
tained should  be  construed  to  apply  to  manuAio- 
turing  establishments  using  the  entire  product  of 
conbustlon  and  the  heat,  power,  and  light  produced 
thereby  within  the  building  wherein  the  same 
were  generated  or  within  a  radius  of  800  feet  there- 
from. Upon  the  defendants  seeking  to  be  released 
upon  habeas  corpus  the  court  held  that  the  act  waa 
invalid  inasmuch  as  no  arbitrary  distinction  be- 
tween the  differpnt  kinds  or  classes  of  bualneesea 
can  be  sustained,  the  statute  being  leveled  against 
the  nuisance  occasioned  by  dense  smoke,  the  dis- 
tioction  or  qualification  attempted  to  be  made  with 
regard  to  the  different  kinds  of  businesses  being 
untenable. 

And  it  has  been  held  that  the  smoking  of  tobacco 
may  be  classed  among  the  subjects  of  legislation 
by  municipal  corporations.  State  v.  Heidenhain, 
42  La.  Ann.  483,  486. 

But  smoking  in  itself  Is  not  to  be  condemned  by 
any  public  policy.  State  v.  Heidenhain,  42  La. 
Ann.  488,  486. 

Although  smoking  may  be  agreeable  and  pleas- 
ant, and  almost  indispensable  to  those  who  have  ac- 
quired the  habit,  yet  it  is  distasteful  and  offensive, 
and  sometimes  hurtful  to  those  who  are  compelled 
to  breathe  the  atmosphere  impregnated  with  to- 
bacco in  close  and  confined  places,  and  therefore  a 
city  ordinance  which  prohibits  smoking  in  street 
cars  as  a  nuisance,  is  valid.  State  v.  Heidenhain, 
42  La.  Ann.  4b8,  486.  S.  W. 
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li.  R  A.  S41- State,  Atiy,  Oen,,Y.  Simmons 
Hardware  Co,  109  Mo.  118,  15  L.  R.  A.  676; 
State,  Kansas  City  Park  Diet.,  v.  Jackson 
County  Ct.  102  Mo.  531;  SiaU,  Brown,  v.  Mis- 
souri F.  R  Co.  92  Mo.  137;  State  v.  Hope,  100 
Mo.  847.  8  L.  R.  A.  608;  State,  Maggard,  v. 
Pond,  98  Mo.  618;  KeUy  t.  Meeks,  87  Mo.  896; 
StaU  V.  Addington,  77  Mo.  110;  People  v. 
Rosenberg,  138  N.  Y.  410;  PeopU,  KiUeen,  v. 
AngU,  109  N.  Y.  569;  PeopU  v.  West,  106  N. 
Y.  298,  60  Am.  Rep.  452:  Erie  A  N.  E,  R  Co. 
•7.  Casey,  26  Pa.  287;  BerthoLf^.  CReiUy,  74  N. 
Y.  509,  80  Am.  Rep.  828. 

Messrs.  Louis  A.  Steber  and  Alderson 
A  McEntire.  for  defendant  in  error: 

A  steamboat  which  emits  the  largest  quan- 
tities of  dense  black  smoke  may  do  so  on  the 
water  portion  of  the  city  of  St.  Louis  without 
being  under  the  penalty  of  the  ordinance. 

If  you  issue  or  emit  dense  black  smoke  on 
the  dry- land  part  of  St.  Louis,  you  must  be 
punished. 

Such  legislation  was  condemned  in — 

State  y.  Walsh,  186  Mo.  400,  85  L.  R.  A. 
281;  State,  MeCue,  v.  Ramsey  County  Sheriff, 
48  Minn.  286;  State  v.  Loomis,  115  Mo.  314,  21 
L.  R  A.  789. 

The  law  must  treat  all  alike,  under  the  same 
conditions,  and  in  its  classifications  it  must  be 
within  all  who  are  under  the  same  conditions. 

State,  McCue,  v.  Rimsey  County  Sheriff,  48 
Minn.  236;  Yick  Wo  v.  Hopkins,  118  U.  9.  856, 
80  L.  ed.  220;  State,  Randolph,  v.  Wood,  49  N. 
J.  L.  88:  Low  v.  Rees  Printing  Co.  41  Neb.  187, 
24  L.  R  A.  702;  Ifiehols  v.  Walter,,  87  Minn. 
271;  Johnson  Y.  St,  Paul  d  D.  R  Co.  48  Minn. 
224,  8  L.  R  A.  419;  Re  Eight  Bours  BiU,  21 
Colo.  29:  1  Dill.  Mun.  Corp.  4th  ed.  §  822; 
State  V.  Lo<mis,  116  Mo.  818.  21  L.  R.  A.  789; 
American  ]i\rniture  Co.  v.  Batesville,  189 
Ind.  78. 

The  ordinance  is  class  legislation  discri mi- 
Dating  against  some  and  fayorinff  others. 

Tick  Wo  V.  Hopkins,  118  U.  S.  868,  80  L. 
ed.  225;  Re  Quong  Wo,  18  Fed.  Rep.  229;  Bal- 
timore y,  Radecke,  49  Md.  217,  83  Am.  Rep. 
289. 

Everyone  has  a  right  to  demand  that  he  be 
governed  by  iseneral  rules. 

Millett  V.  People,  117  111.  801,  57  Am.  Rep. 
869;  State  v.  Loomis,  115  Mo.  814,  21  L.  R  A. 
789;  St,  Louis  Y.  Bowler,  94  Mo.  635;  Railroad 
Tax  Cases,  13  Fed.  Rep.  738. 

Although  the  city  has  power  in  its  charter 
to  abate  and  also  to  declare  what  shall  be 
deemed  nuisances,  the  power  to  declare  cannot 
be  so  absolute  as  to  be  beyond  the  cognizance 
of  the  courts  to  determine  whether  it  has  been 
reasonably  exercised  in  a  given  case  or  not. 

River  Rendering  Co.  v.  Behr,  77  Mo.  91.  46 
Am.  Rep.  6;  Corrigan  v.  Cage,  68  Mo.  541; 
Tarkio  v.  Cook,  120  Mo.  9;  Hannibal  v.  Mis- 
souri db  K.  Teleph.  Co,  31  Mo.  App.  82;  Platts- 
burgh  v.  Riley,  42  Mo.  App.  22;  State  v.  Mor- 
ris, 47  La.  Ann.  1660;  2  Wood,  Nuisances,  8d 
-ed.  §  745,  pp.  996,  997. 

In  the  smoke  ordinance,  it  has  not  been  rea- 
sonably exercised. 

Sigler  v.  Cleveland,  8  Ohio  N.  P.  119. 

The  emission  of  dense  smoke  from  smoke- 
stacks or  chimneys  is  not  necessarily  a  public 
nuisance. 

St,  Paul  Y,  Qiljaian,  86  Minn.  298. 

^L.R  A. 


The  mere  ipse  dixit  by  city  ordinances  de- 
claring the  issuance  of  dense  smoke  a  nuisance, 
does  not  make  it  so.  unless  in  fact  it  can  be 
shown  that  it  is  one. 

St,  Louis  V.  Schnuekelberg,  7  Mo.  App.  586; 
Hisey  v.  Mexico,  61  Mo.  App.  253;  Tates  v. 
Milwaukee,  77  U.  S.  10  Wall.  505,  19  L.  ed. 
986:  Re  Sam  Kee,  81  Fed.  Rep.  680;  Hennessy 
V.  St.  Paul,  87  Fed.  Rep.  565;  State  v.  Mott, 
61  Md.  297,  48  Am.  Rep.  105;  Quintini  v. 
Bay  St  Louis,  64  Miss.  483,  60  Am.  Rep.  62. 

If  the  city  has  power  to  regulate  the  emis- 
sion of  dense  smoke  under  proper  restrictions 
this  does  not  give  It  the  power  to  entirely  pro- 
hibit the  emission,  whether  for  a  second  of 
time  or  an  hour. 

StaU  V.  Mott,  61  Md.  297.  48  Am.  Rep.  105; 
StaU  V.  Burgdoerfer,  107  Mo.  25,  14  L.  R.  A. 
846;  Chillicothe  v.  Brown,  38  Mo.  App.  617; 
Weil  V.  Ricord,  24  N.  J.  Eq.  169;  McConviU  v. 
Jersey  City,  89  N.  J.  L.  48. 

It  would  leave  the  whole  question  of  the  is- 
suance of  smoke  to  the  uncontrolled  will, 
whim,  or  caprice  of  the  local  authorities,  and 
mifrht  be  administered  with  an  eye  and  mind 
partial  and  unequal  in  its  operation. 

Tick  Wo  V.  Hopkins,  118  U.  8.  868,  80  L. 
ed.  226;  Baltimore  v.  Radecke,  49  Md.  217,  88 
Am.  Rep.  289;  1  Dill.  Mun.  Corp.  4th  ed. 
§874. 

The  provisions  of  the  ordinance  are  too  broad 
and  sweeping. 

ExparU  O^Leary,  65  Miss.  80. 

The  legislature  cannot  declare  any  use  of 
property  to  be  a  nuisance  which  is  not  injuri- 
ous to  the  health,  welfare,  or  morals  of  the 
community,  or  which  does  not  obstruct  or  in-  , 
terfcre  with  public  interests  or  a  public  right 

2  Wood,  Nuisances,  8d  ed.  §  763,  p.  1098. 
8  744.  p.  976;  River  Rendering  Co.  v.  BeJir,  77 
Mo.  91,  46  Am.  Rep.  6;  Quintini  v.  Bay  St, 
Louis,  64  Miss.  488,  60  Am.  Rep.  62;  Tiede- 
man,  Pol.  Power,  p.  426.  §  122a;  People  v. 
Rosenberg,  188  N.  Y.  410;  Coe  v.  Schultz,  47 
Barb.  64;  Toledo,  W.dW,  R.Co.y.  Jacksonville, 
67  111.  40,  16  Am.  Rep.  611:  Lake  View  v.  Rose 
EiU  Cemetery  Co.  70  111.  197,  22  Am.  Rep.  71; 
Button  V.  Camden,  89  N.  J.  L.  122,  23  Am. 
Rep.  208;  EvaneoilU  v.  StaU,  Blend,  118  Ind. 
447,  4  L.  R  A.  98. 

What  the  legislature  itself  cannot  do  di- 
rectly, the  city  of  St.  Louis  cannot  certainly  do 
indirectly. 

Plymouth  V.  Schultheis,  135  Ind.  848. 

While,  ordinarily  speaking,  a  person  has  a 
right  to  have  the  air  diffused'over  his  premises 
in  its  natural  state,  free  from  all  artincial  im- 
purities (1  Wood.  Nuisances.  8d  ed.  §  495),  the 
law  relaxes  this  strict  rigor  of  the  rule  in 
towns  and  cities,  and  does  not  recognize  every 
business  or  use  of  property  as  a  nuisance  that 
imparts  a  degree  of  impurity  to  the  air. 

1  Wood,  Nuisances,  8d  ed.  §  496;  P&weU- 
V.  Bentley  dt  G.  Furniture  Co.  84  W.  Va.  810, 
12  L.  R.  A.  58. 

What  is  a  nuisance  is  a  question  of  fact. 

1  Wood,  Nuisances,  8d  ed.  §  497;  St.  Louis 
V.  Scfmuckelberg,  7  Mo.  App.  586;  TaUs  v. 
MUwaukee,  77  U.  S.  10  Wall.  497.  19  L.  ed. 
984. 

The  very  foundation  of  a  nuisance  is  injury 
and  damage  to  a  clear  and  well-defined  legal 
right. 
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1  Wood,  Nuisances,  8d  ed.  §  880;  Paddock 
V.  SomeB,  102  Mo.  226,  10  L.  R.  A.  264. 

The  law  only  deals  witlrreal  substaDtial  in- 
juries, and  such  as  arise  from  a  wrongful  use 
of  property,  and  will  not  lend  its  aid  to 
check  one  engaged  in  a  lawful  pursuit  simply 
because  his  neighbor  is  annoyed,  or  even  dam- 
aged thereby,  unless  the  use  complained  of  is 
both  in  violation  of  that  neighbor's  right,  and 
unreasonable. 

1  Wood,  Nuisances,  8d  ed.  §  497. 

The  law  does  not  meddle  with  a  reasonable 
use  of  property.  It  is  only  when  the  use  is 
unreasonable,  m  view  of  the  rights  of  others, 
that  it  gives  a  remedy. 

1  Wood,  Nuisances,  dd  ed.  §  408. 

If  the  injury  complained  of  is  to  the  enjoy- 
ment of  property,  it  must,  be  such  as  would 
render  the  occupancy  of  the  premises  physi- 
cally uncomfortable  to  a  person  of  ordinary 
sensibilities,  for  any  of  the  purposes  to  which 
the  owner  may  choose  to  devote  it. 

1  Wood,  Nuisances,  8d  ed.  §  497. 

A  nuisance  is  public  wnen  it  annoys  all  the 
members  of  a  community,  and  private  when 
it  injuriously  affects  the  lands,  tenements,  or 
hereditaments  of  an  individual. 

Ellis^.  Kansas  City,  8t.  J.  dO,  B.  R  Co^eS 
Mo.  181,  21  Am.  Rep.  486. 

To  constitute  a  public  nuisance  from  the  use 
of  real  property  the  same  degree  of  injury 
must  be  established  as  to  sustain  a  recovery  at 
the  suit  of  an  individual. 

1  Wood.  Nuisances,  8d  ed.  §  19;  State  v. 
Wolf,  112  N.  C.  889;  Kirchgraber  v.  Lloyd,  59 
Mo.  App.  69. 

Residents  of  cities  must  submit  to  some  in- 
conveniences from  trades  and  manufactures 
there  carried  on. 

Oidson  V.  Donk,  7  Mo.  App.  37;  Van  De 
Vere  v.  Kansas  City,  107  Mo.  92;  Wood,  Nui- 
sauces,  8d  ed.  §  6,  p.  18;  Bmoell  v.  Bentley  db 
O.  Furniture  Co.  84  W.  Va.  810.  12  L.  R.  A. 
63;  Com,  v.  MiOer,  189  Pa.  94;  Hyatt  y,  Myers, 
78  N.  C.  237;  Qreen  v.  Lake,  54  Miss.  545,  28 
Am.  Rep.  878. 

The  charter  is  the  measure  and  limit  of  au- 
thority for  the  passage  of  an  ordinance,  and 
the  scope  and  extent  of  the  ordinance  cannot 
exceed  the  powers  granted. 

Wood,  Nuisances,  3d  ed.  §  742. 

The  emission  of  dense  smoke  is  not  neces- 
sarily a  public  nuisance.  Whether  so  or  not 
would  depend  largely  upon  the  locality  and 
surroundings. 

8t.  Paul  v.  Oilfillan,  86  Minn.  298;  Sigler 
V.  Cleteland,  8  Ohio  N.  P.  119. 

Every  ordinance  is  void  entirely  if  it  cannot 
be  reasonably  applied  according  to  its  terms. 

Be  Frazee,  68  Mich.  896;  Anderson  y.  Wei- 
lington,AO  Ran.  178.  2  L.  R.  A.  110;  8t.  Louis 
y.  BnsseU,  116  Mo.  248,  20  h.  R.  A.  12l{ State, 
Oarrabed,  v.  Bering,  84  Wis.  585, 19  L.  R.  A. 
858;  Bichmondr,  Dudley,  129  Ind.  112.  18  L. 
R.  A.  587;  BiOs  v.  Ooshen.  117  Ind.  221,  8  L. 
R.  A.  261;  Tick  Wo  y.  Hopkins,  118  D.  8.  856. 
80  L.  ed.  220;  May  v.  People,  1  Colo.  App.  157; 
State  y.  Mahner,  48  La.  Ann.  496;  Des  Plaines 
y.  Payer,  128  111.  848;  Be  Sam  Kee,  81  Fed. 
Rep.  680. 

The  test  of  the  yalidity  of  the  ordinance  is 
not  what  has  or  may  be  done  under  its  provi- 
so L.  R  A. 


sions,  but  what,  by  virtue  of  them,  can  be 
done. 

Ex  parte  BeU,  32  Tex.  Grim.  Rep.  808. 

The  ordinance  in  question  cannot  be  reason- 
ably enforced,  because  to  do  so  would  bring^- 
bef  ore  the  bar  of  the  police  court  every  day  the 
occupant  of  every  building  in  the  city. 

Be  Framee,  63  Mich.  896;  Anderson  y.  TFW- 
lington,  40  Kan.  178.  2  L.  R  A.  110. 

If  a  man  lives  on  a  street  where  there  are 
numerous  shops,  and  a  shop  is  opened  next 
door  to  him,  which  is  carried  on  in  a  fair  and 
reasonable  way,  he  has  no  ground  for  com- 
plaint, because  to  himself  individually  there 
may  arise  much  discomfort  from  the  trade 
caiiried  on  in  that  shop. 

St.  Helenas  Smelting  Co.  y.  Tipping,  11  H.  L. 
Gas.  641;  Ex  parte  Bobinsan,  30  Tex.  App. 
493;  Mason  City  v.  Bamgrof>er,  26  111.  App. 
296;  Arkadelphia  y.  Clark,  52  Ark.  28;  Bv 
parte  O^Leary,  65  Miss.  80;  Be  Sam  Kee,  81 
Fed.  Rep.  680. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  St.  Louis  instituted  this  action 
against  the  defendant  to  recover  a  fine  of  fSCX^ 
for  the  violation  of  what  is  known  as  the 
'*8moke  Ordinance."  That  ordinance  pro- 
vides that  '*the  emission  into  the  open  air  of 
dense  black  or  thick  gray  smoke  within  the 
corporate  limits  of  the  city  of  St.  Louis  is 
hereby  declared  to  be  a  nuisance,  and  the 
owners,  occupants,  managers,  or  agents  of 
any  establishment,  locomotives,  or  premisea 
from  which  dense  black  or  thick  gray  smoke 
is  emitted  or  discharged  are  made  guilty  of  & 
misdemeanor,  and  subject  to  a  fine  not  lesa 
than  $10  nor  more  than  $50;  and  each  and 
every  day  wherein  such  smoke  shall  be 
emitted  shall  constitute  a  separate  offense.'^ 
The  statement  of  the  city  attorney  ayerred 
that  defendant  had  violated  the  above  ordi- 
nance, in  this, — to  wit;  ''In  the  city  of  St. 
Louis,  and  the  state  of  Missouri,  on  the  4th 
day  of  September,  1895,  and  on  divers  other 
days  and  times  prior  thereto,  the  said  Edward 
Heitzeberg  Pacaing  &  Provision  Gompany,  a 
corporation  (Gharles  L.  Heitzeberg,  president), 
did  then  and  there  emit  and  dischar^  into  the 
open  air,  within  the  corporate  limits  of  the 
city  of  St.  Louis,  Missouri,  dense  black  and 
thick  gray  smoke  from  the  smokestack  or 
chimney  of  the  building,  being  numbered  3101 
North  Broadway,  situated  on  west  side  of  said 
street,  in  said  city  of  St.  Louis,  Missouri,  said 
Edward  Heitzeberg  Packing  &  Provisidn  Gom- 
pany being  the  occupant  of  said  building,  con- 
trary to  the  ordinance  in  such  case  made  and 
provided."  Defendant  filed  a  motion  to  dis- 
miss, which  was  overruled,  and.  on  trial,  de- 
fendant was  convicted  as  charged,  October 
80.  1895,  and  fined  $10.  On  thesameday,  de- 
fendant perfected  an  appeal  to  the  St  Louts 
court  of  criminal  correction.  Defendant  re- 
newed its  motion  to  dismiss  in  the  court  of 
criminal  correction,  which  was  overruled,  and 
which  raised  the  following  points:  (1)  The 
complaint  does  not  state  a  cause  of  action 
against  defendant.  (2)  The  smoke  ordinance 
is  unconstitutional  and  yoid.  (8)  The  com- 
plaint is  not  responsive  to  the  ordinance. 
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On  December  28, 1895,  the  cause  was  sub* 
4QQitted  on  an  agreed  statement  of  facts,  in  sub- 
'  .stance  as  follows:  That  defendant  is  a  cor- 
poration, and  is  the  owner  or  operates  and  con- 
trols a  large  man uf acting  plant,  at  No.  8101 
North  Broadway,  corner  of  Branch  street,  in 
€t.  Louis,  Missouri;  that  it  owns,  controls, 
•and  operates  a  furnace  in  connection  with 
•«aid  plant,  wherein  are  burned  or  con- 
sumed large  quantities,  daily,  of  soft  or  bitu- 
minous coal;  that  there  is  a  smpkestack  or 
<;himney  connected  with  said  furnace,  which 
is  owned  and  operated  by  defendant;  that 
said  street,  known  as  * 'Broadway,"  on  which 
the  establishment  fronts,  is  one  of  the  prin- 
'Cipal  thoroughfares  of  the  city  of  St.  Louis, 
and  is  located  in  a  neighborhood  in  which 
there  are  numerous  stores  and  dwellings  and 
41  large  number  of  manufacturing  establish- 
ments; that  among  the  said  manufacturing 
^establishments,  and  most  all  of  them  usins  the 
^ame  kind  of  coal,  are  the  following  (estaMish- 
ments  enumerated);  that  the  court  may  take 
Judicial  notice  of  the  size  and  commercial  im- 
portance of  the  city  of  St  Louis;  that  said 
city  is  densely  populated,  containing  nearly 
•600,000  inhabitants;  that  on  September  4, 
1895,  there  was  emitted  and  discharged  into 
the  open  air,  within  the  corporate  limits  of 
4said  city,  from  the  stack  or  chimney  of  de- 
fendant s  plant,  89i  minutes  of  dense  black 
•and  thick  gray  smoke,  arising  from  the  use 
in  the  furnace  of  defendant  corporation  of 
•common  soft  or  bituminous  coal  as  fuel,  out 
of  an  observation  of  100  minutes,  from  9:55 
A.  M.  to  11:85  A.  H.,  conducted  by  three  smoke 
inspectors,  to  wit,  Samuel  R.  Fox,  August 
Enickmeier,  and  W.  L.  Scott,  of  which  18^^ 
minutes  of  that  time  said  stack  discharged 
into  the  open  air  dense  black  smoke,  so  black 
and  dense  that  it  was  opaque,  and  could  not 
be  seen  through,  and  of  that  time  said  stack 
discharged  into  the  open  air  thick  gray  smoke 
for  a  period  of  21  minutes, — smoke  that  was 
heavy  and  dense,  but  not  perfectly  black; 
that  said  dense  black  and  thick  gray  smoke 
so  emitted  and  discharged  as  aforesaid  was 
-carried  for  a  distance  of  several  blocks  before 
it  became  very  much  dissipated, — that  is,  be- 
fore it  became  very  much  scattered  and  dif- 
fused into  the  air  within  the  corporate  limits 
of  said  city;  that  WilliAm  B.  Potter  would 
testify  that  he  is  an  engineer,  and  at  present 
manager  and  chief  engineer  of  the  St.  Louis 
Sampling  &  Testing  Works,  and  is  also  chair- 
man of  the  smoke  commission  of  the  city  of 
St.  Louis:  that  for  a  period  of  ei8;ht  or  ten 
years  he  had  made  a  special  study  of  the  prob- 
lem of  smoke  abatement,  with  special  refer- 
ence to  the  conditions  of  the  plants  and  estab- 
lishments of  the  city  of  St.  Louis;  that  dur- 
ing said  period  he  has  tested  and  reported  on 
the  varying  degrees  of  efficiency  of  numerous 
devices  designed  for  the  abatement  of  smoke 
where  large  quantities  of  common  soft  or  bi- 
tuminous coal  are  used  as  fuel;  that,  in  his 
opinion,  as  a  result  of  long  study,  experience, 
and  observation  in  the  city  of  St.  Louis,  it  is 
entirely  practicable  to  abate  smoke,  or,  rather, 
reduce  it  below  the  terms  of  dense  black  or 
thick  gray,  as  used  in  city  ordinance  No.  17,- 
049,  and  at  the  same  time  use  soft  or  bitu- 
minous coal  in  great  quantities;  that  it  is  en- 
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tirely  practicable  to  reduce  the  smoke  in 
the  various  plants  and  establishments  in  the 
city  of  St.  Louis  so  that  dense  black  or  thick 
gray  smoke  would  not  be  emitted  or  dis- 
charged into  the  open  air:  that  this  reduction 
or  abatement  of  the  smoke  can  be  accomplished 
without  injury  to  the  boiler  plants,  and  with- 
out any  unreasonable  requirements  as  to  skill 
or  amount  of  labor  on  the  part  of  those  in 
charge  of  or  of  those  operating  the  boilers; 
that  dense  black  or  thick  gray  smoke  of  the 
character  above  described,  as  having  l>een 
emitted  and  discharged  into  the  open  air  within 
the  corporate  limits  of  the  city  of  St.  Louis, 
from  the  smokestack  or  chimney  of  defend- 
ant's plant,  would  be  damaging  and  detrimen- 
tal to  certain  classes  of  property,  and  would 
cause  inconvenience  and  annoyance  to  persons 
within  said  city;  that  said  smoke  ordinance, 
No.  17,049,  is  in  existence  and  in  force  within 
said  city.  No  further  evidence  being  offered, 
at  defendant's  request  the  court  declared  the 
law  to  be  that,  under  the  law  and  the  evi- 
dence, plaintiff  could  not  recover.  The  city 
excepted  to  the  declaration  of  law.  There- 
upon the  court  found  a  verdict  and  judgment 
for  defendant,  and  ordered  a  discharge.  In 
due  time,  the  city  filed  its  motion  for  a  new 
trial,  which  was  overruled,  and,  after  perfect- 
ing its  bill  of  exceptions,  sued  out  a  writ  of 
error  from  this  court. 

By  its  charter  (2  Mo.  Rev.  Stat.  1889, 
p.  2098,  §  26.  cl.  6),  the  city  of  St.  Louis  is 
authorized  "to  declare,  prevent,  and  abate  nui- 
sances on  public  or  private  property,  and  the 
causes  thereof."  It  will  be  observed  that  it  is 
not  specifically  empowered  to  declare  the  emis- 
sion of  thick  smoke  within  the  city  limits  to  be 
a  nuisance  per  se.  Notwithstanding  the  broad 
terms  in  which  the  power  is  given  to  declare 
nuisances,  it  is  not  competent  for  the  city  to 
declare  that  a  nuisance  which  is  not  so  in  fact. 
We  take  it  that  the  liqe  of  demarkation  is 
quite  plain  under  a  municipal  grant  like  this. 
As  was  said  in  L<ike  View  v.  Letz,  44  111.  81, 
and  quoted  with  approval  by  Judge  Schol- 
fleld  in  Dee  Plainer  v.  Poj/er,  128  III.  848: 
**There  are  some  things  which  in  their  nature 
are  nuisances,  and  which  the  law  recognizes 
as  such.  There  are  others  which  may  or 
may  not  be  so,  their  character,  in  this  re- 
spect, depending  on  circumstances."  In  the 
latter  instance  it  is  manifestly  beyond  the 
power  of  the  village  to  declare  in  advance  that 
those  things  are  a  nuisance."  Judge  Dillon, 
in  his  work  on  Municipal  Corporations,  dis- 
cussing this  power  of  municipal  corporations 
to  declare  and  abate  nuisances,  says:  **Such 
powers,  conferred  in  general  terms,  cannot  be 
taken  to  authorize  the  extrajudicial  condemna- 
tion and  destruction  of  that  as  a  nuisance 
which,  in  its  nature,  situation,  or  use,  is  not 
such."  1  Dill.  Mun.  Corp.  4th  ed.  §§  95.  874. 
This  court,  in  Btver  Rendering  Go,  v.  Behr,  77 
Mo.  91,  46  Am.  Rep.  6,  announced  a  safe  and 
conservative  rule  .on  this  subject.  Said  the 
court:  "We  do  no  deny  that  the  general  as- 
sembly may  confer  upon  municipal  authorities 
the  power  to  abate  nuisances,  and  to  declare 
what  shall  be  deemed  nuisances,  but  the  latter 
power  cannot  be  so  absolute  as  to  be  beyond 
the  cognizance  of  the  courts  to  determine 
whether  it  has  been  reasonably  exercised  in  a 
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given  case  or  not;"  citing  TcUes  v.  Milwaukee, 
77  U.  8.  10  Wall.  497,  19  L.  ed.  994,  in  which 
the  Supreme  Ck>urt  *of  the  United  States, 
through  Mr.  Justice  Miller,  said:  "But  the 
mere  declaration  by  the  city  council  of  Mil- 
waukee that  a  certain  structure  was  an  en- 
croachment or  obstruction  did  not  make  it  so, 
nor  could  such  declaration  make  it  a  nuisance, 
unless  it  in  fact  had  that  character." 

Now,  smoke  alone  was  not  a  nuisance  per 
ee  at  common  law,  nor  has  it  been  so  declared 
to  be  by  any  statute  of  this  state.  The  legis- 
lature has  defined  what  shall  constitute  a  nui- 
sance in  this  state  by  a  general  enactment,  in 
these  words:  "Every  person  who  shall  erector 
maintain  any  public  nuisance.  ...  to  the 
annoyance  or  injury  of  any  portion  of  the  in- 
habitants of  this  state,  shall  be  deemed  guiliy 
of  a  misdemeanor."  1  Mo.  Rev.  Stat.  1889, 
§  8861.  Numerous  cases  may  be  found  col- 
lated by  the  author  in  1  Wood,  Nuisances,  8d 
ed.  §  505,  and  notes,  which  hold  that  smoke 
alone  may  constitute  a  private  nuisance;  but, 
in  order  to  have  that  effect,  it  must  either  pro- 
duce a  tangible  injurv  to  property,  as  by  the 
discoloration  of  buildings,  injury  to  vegeta- 
tion, discoloration  of  furniture  or  clothing  or 
merchandise,  or  some  tangible  injury  to  prop- 
erty, real  or  personal,  or  sensibly  impair  its 
comfortable  enjoyment;  but  in  all  of  these 
cases  it  is  a  question  of  fact,  depending  on 
the  character  of  the  smoke,  the  quantitv,  the  lo- 
cation, and  circumstances.  St.  Paul  v.  OU- 
JUlan,  86  Minn.  298;  Sigler  v.  Cleveland,  8  Ohio 
N.  P.  119.  None  of  the  authorities  cited  by 
the  learned  counsel  for  the  city  state  the  law 
otherwise  save  the  decision  in  Field  v.  Chicago^ 
44  HI.  App.  410.  That  was  a  prosecution  un- 
der the  smoke  ordinance  of  Chicago,  and  the 
defendants  requested  the  trial  court  to  give  the 
following  instruction :  "The  jury  are  instructed 
that  it  is  the  duty  of  the  city  to  prove  that, 
among  other  things,  the  smoke  that  issued 
from  the  chimney  of  the  defendants  at  the 
time  complained  of  was  not  only  dense,  but 
was,  at  that  particular  time,  of  a  nature  detri- 
mental to  the  property  which  was  close  enough 
in  proximity  to  it  to  be  affected  by  it  injuri- 
ously, or  was  of  a  nature  to  be  personally  an- 
noying to  the  public  at  large,  and  unless  the 
jury  believe,  from  the  evidence,  that  the 
smoke  complained  of  was,  at  the  particular 
time  in  question,  dense,  and  also  proved  to  be 
detrimental  to  property  within  the  city  of  Chi- 
cago, or  was  of  a  nature  to  be  personally  an- 
noying to  the  public  at  laree,  then  your  ver- 
dict should  be  for  the  defendants."  Concern- 
ing the  propriety  of  refusing  this  instruction, 
the  court  said:  "The  last  half  of  it.  as  to 
what  the  jury  should  believe  in  order  to  con- 
^  rict,  was  perhaps  proper,  but  the  first  half,  re- 
quiring the  city  to  prove  what  may  be  pre- 
sumed without  proof,  was  not.  It  is  a  matter 
of  common  knowledge  that  smoke  becomes 
soot,  which  falls  and  blackens  where  it  rests; 
that  it  is  injurious  to  vegetation,  to  many  kinds 
of  goods,  and  annoying  to  people.  This  com- 
mon knowledge  is  so  generally  diffused  in 
Chicago,  that  no  jury  could  be  without  it." 
That  case  is  the  only  one  which  holds  that 
smoke  is  a  nuisance  per  ee;  that  it  is  unneces- 
sary to  prove  that  any  annoyance  followed  its 
emission,  or  that  it  was  detrimental  to  any 
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property.  The  supreme  court  of  Illinois,  in 
Harmon  v.  Ohieago,  110  HI.  400,  51  Am.  Rep. 
698,  expressly  declined  to  say  whether  the- 
mere  emission  of  dense  smoke  in  the  city  of 
Chicago,  without  proof  that  it  was  a  nuisance 
in  fact,  was  a  nuisance  per  m.  On  the  other 
hand,  the  supreme  court  of  Minnesota,  in  8t. 
Paul  V.  QafiOan,  86  Minn.  298,  held  that  ''the 
emission  of  dense  smoke  from  smoke-stacks- 
or  chimneys  is  not  necessarily  a  public  nui- 
sance. TS^hether  so  or  not,  would  depend 
largely  upon  the  locality  and  surroundings.*" 
In  that  case  the  ordinance  was  held  void  be- 
cause no  provision  was  made  for  a  determina- 
tion of  the  question  upon  the  facts  of  any  par- 
ticular case,  and  for  the  reason  that  the  city 
had  no  power  to  pass  such  an  ordinance.  The 
smoke  ordinance  of  the  city  of  Detroit  was  up- 
held by  the  supreme  court  of  Michigan  luPeft- 
pie  V.  Letois,  86  Mich.  278;  but  that  ordinance 
was  radically  different  from  the  St.  Louis- 
ordinance,  in  that  it  only  made  the  emission 
of  "dense  smoke,  or  smoke  containing  soot 
.  .  .  which  shall  damage  the  property  or 
injure  the  health  of  any  person,  or  shall  spe- 
cially annoy  the  public,"  an  offense.  It  is  un- 
necessary to  add  that  the  Detroit  ordinance 
defines  a  nuisance  at  common  law.  In  Har- 
man  v.  Ghieaffo,  110  III.  400,  51  Am.  Rep.  698, 
the  admission  that  the  smoke  emitted  was  det- 
rimental to  property,  and  a  personal  annoy- 
ance to  the  public,  was  made  the  basis  of  the 
decision,  whatever  views  the  court  may  have 
entertained  on  the  question  before  us.  The 
British  act  of  Parliament  (29  &  80  Vict  chap. 
90,  §  19)  enacts  that  "the  word  'nuisance'  shall 
include  every  chimney  (not  being  thecbimnej 
of  a  private  dwelling  house)  sending  forUi 
black  smoke  in  such  quantity  as  to  b«  a  nui- 
sance." It  is  obvious  from  its  terms  that  it 
depended  in  each  case  whether  the  smoke  wa& 
emitted  in  such  quantity  as  to  be  a  "nuisance** 
within  the  meaning  of  the  English  law. 

No  one,  we  suppose,  will  doubt  that  dense 
smoke  may  be  emitted  in  such  quantities  as  to- 
become  an  intolerable  nuisance,  both  to  the 
public  and  individuals;  but  the  question  be- 
fore us  is  the  power  of  the  city,  under  its 
charter,  to  declare  every  emission  of  black 
dense  smoke  or  thick  gray  smoke  a  nuisance,, 
irrespective  of  the  length  of  time  it  is  emitted, 
or  whether  it  is  in  fact  a  nuisance,  and  with- 
out providing  for  any  inquiry  as  to  these  facts. 
In  a  word,  is  such  an  ordinance  not  so  unrea- 
sonable that  the  courts  should  declare  it  void 
for  that  reason?  Now,  it  was  admitted  at  the 
bar  of  this  court  by  the  learned  special  coun- 
sel who  argued  the  case  for  the  dty  that  the 
emission  of  dense  black  or  thick  gray  smoke 
for  one  or  two  minutes  constitutes  an  offense 
under  this  ordinance;  and  yet  he  admitted 
that  up  to  this  time  no  device  or  means  was 
'known  or  had  been  invented  whereby  such 
smoke  could  under  all  circumstances  be  sup- 
pressed or  prevented ;  that  in  the  first  starting- 
of  a  fire  before  the  coal  or  wood  was  thor- . 
oughly  ignited,  dense  smoke  would  necessarily 
be  emitted ;  but  he  avoided  this  objection  U> 
the  ordinance  by  claiming  that  the  inspectors 
employed  to  detect  violations  of  the  ordinance 
exercise  a  wise  discretion  in  such  cases,  and 
do  not  attempt  to  prosecute  every  emission  of 
dense  black  or  thick  gray  smoke.    Now,  the 
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ordiDance  itself  would  punish  every  house- 
keeper who  kindled  a  fire  to  cook  his  or  her 
morniDg  meal»  or  to  warm  the  house.  Every 
replenishing  of  the  furnace,  whether  in  the 
heart  of  the  business  centers  or  upon  the  re 
mote  western  boundary  of  the  city,  would 
alike  subject  the  owner  to  punishment  No 
exception  whatever  is  made  as  to  time  or  quan- 
titv.  When  it  is  considered,  as  it  must  be  by 
this  court,  that  St.  Louis  has  attained  its 
growth  in  population  and  wealth  in  a  large  de- 
gree from  the  fact  of  its  proximity  to  the  great 
mines  of  bituminous  coal  which  lie  at  its  very 
door,  and  that  this  fuel  has  enabled  it  to  be- 
come a  great  manufacturing  city ,  and  that  this 
soft  coal  is  peculiarly  liable  to  produce  this  ob- 
jectionable dense  smoke,  it  seems  to  us  that 
this  ordinance,  which  makes  no  reasonable  al- 
lowance for  the  regulation  of  this  smoke,  but 
essays,  in  advance  of  any  known  device  for 
preventing  it,  to  punish  all  who  produce  it  to 
any  degree  whatever,  is  wholly  unreasonable. 
On  the  other  hand,  if,  as  learned  counsel  sug- 
gests, the  ordinance  is  not  enforced  in  all  its 
strictness,  but  much  is  left  to  the  discretion 


of  the  inspectors,  then  we  have  an  unregulated 
official  discretion,  which  of  itself  renders  the 
ordinance  void,  for  it  cannot  be  tolerated  that 
the  'rights  of  a  citizen  in  this  state  shall  de- 
pend entirely  upon  the  caprice  of  any  official, 
high  or  low.  All  valid  ordinances  must  fix 
the  duty  or  liability  of  the  citiasen  by  certain 
intelligible,  prescribed  rules,  so  that  he  may 
govern  himself  accordingly.  Our  conclusion 
is  that  while  it  is  entirely  competent  for  the 
city  to  pass  a  reasonable  ordinance  looking  to 
the  suppression  of  smoke  when  it  becomes  a 
nuisance  to  property  or  health,  or  annoying  to 
the  public  at  large,  this  ordinance  must  be 
held  void,  because  it  exceeds  the  powers  of  the 
city  under  its  charter  to  declare  and  abate  nui- 
sances, and  is  wholly  unreasonable. 
,  The  judgment  of  the  St.  Louis  Court  of  Orimi- 
ncU  Correction  i»  affirmed, 

Barelayt  Oh.  J.,  concurs  in  the  result. 
Sherwoodt  McFarlanet  Burg^eM*  Rob- 
inson* and  Braee»  JJ.,  concur. 

Rehearing  denied. 


WISCONSIN  SUPREME  COURT. 


L.  V.  LEWIS,  Bespt., 

V, 

AMERICAN   SAVINGS   &   LOAN  ASSO- 
CIATIOJ^  et  al.,  Beepte., 
and 
William  D.  HALE,  Receives,  etc.,  of  Ameri- 
can Savings  &  Loan  Association,  Appt, 
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.Wto.- 


1.  It  ii  a  reasonable  preramption  that  a 
foreign  oorporation  which  has  obtained  a  lloeose 
by  deposltlnfr  securities  which  it  had  afrreed  to 
do,  and  which  the  law  required  as  a  oondltion  of 
the  lloeose,  did  so  in  the  manner  and  for  the 
purposes  prescribed  by  the  law. 

8.  Theoomplianeebya  foreiicn  bnild- 
Ini^  and  loanaasoeiation  with  the  laws 
of  the  state  which  created  It  need  not  be  In- 
vestigated by  the  authorities  of  another  state  in 
which  it  deposits  securities  as  required  by  statute 
In  order  to  obtain  a  license  to  do  business  therein. 

8.  An  extension  of  the  business  of  a  cor- 
poration into    another  state  is  within  the 

*  power  of  the  directors. 

4.  A  deposit  of  securities  by  a  forelfl^ 
corporation  as  required  by  law  io  order  to  ob- 
tain the  right  to  do  buslaess  in  the  state  is  not 
uUra  vires. 

6.  The  plea  of  ultra  wires  will  not  be 
itUovred  to  prewail  when  it  will  not  advance 
Justice,  but  will,  on  the  contrary,  accomplish  a 
legal  wrong. 

6.  A  foreign  eorporationt  as  well  as  its 
stockholders  and  receivers,  is  estopped  from 
disputing  the  validity  of  a  trust  upon  which  the 


oorporation  deposited  securities  as  a  condition  of 
the  license  to  do  business  in  the  state. 
7*   Only    resident^    shareholders    and 
creditors  are  entitled  to  participate  in 

the  proceeds  of  securities  deposited  with  the  state 
treasurer  by  a  foreign  building  and  loan  associa- 
tion under  Sanb.  ft  B.  Aqno.  Stat.  ••  Wlia,  d014Z»» 
in  order  to  obtain  the  right  to  do  business  In  the 
state. 
8*  Securities  deposited  by  a  fyrekgn, 
building  and  loan  association  'in  trust 
for  the  benefit  and  security  of  its  members  in 
this  state,"  in  order  to  obtain  the  right  to  do  bus- 
iness in  the  state  under  Sanb.  ft  B.  Anna  Stat. 
M  fSaiia,  201ib,  will  be  sold  or  collected  in  case  of 
Insolvency,  and  the  proceeds  applied  according 
to  the  trust,  and  the  residue  only  turned  over  to 
the  receiver  appointed  in  the  state  of  incorpora- 
tion. 

(January  U,  1898.) 

APPEAL  by  defendant  receiver  from  orders 
of  the  Circuit  Court  for  Dane  County  re- 
taining for  distribution  among  Wisconsin  cred- 
itors assets  of  the  American  Savings  &  Loan 
Association,  a  Minnesota  corporation,  which 
had  been  deposited  with  the  treasurer  of  Wis- 
consin, for  permission  to  do  business  in  that 
state  as  against  the  claim  of  the  Minnesota  re- 
ceiver to  them. 


Statement  by  Pinney,  J.: 

The  American  Building  &  Loan  Association 
was  incorporated  and  organized  April  15, 
1887,  under  and  by  virtue  of  the  laws  of  Min- 
nesota,  as  a  building  and  loan  association. 


NoTB.-^>n  the  general  question  of  the  exclusion 
of  foreign  corporations  or  their  recognition,  see 
note  to  Cone  Bzport  ft  Commission  Co.  v.  Poole  (8. 
C.)24L.B.A.280. 
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As  to  the  distribution  of  special  funds  of  an  in- 
solvent insuranoe  company,  see  note  to  Boston  & 
A.  R.  Co.  V.  Mercantile  Trust  ft  D.  Co.  (Md.)  SSL.  EU 
A.  97. 
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faaTing  its  priDcipal  office  and  place  of  business 
at  Minneapolis,  Minnesota;  and  it  continued 
to  transact  its  corporate  business  there  until 
1808,  when  its  corporate  name  was  changed 
to  that  of  the  American  Savings  &  Loan  Asso- 
ciation. The  general  nature  of  its  business 
was  declared  to  be  **to  assist  its  members  in 
saving  and  investing  money,  and  in  buying 
and  improving  real  estate,  and  in  procuring 
money  for  other  purposes,  by  loaning  or  ad- 
vancing under  the  mutual  building  society 
plan,  to  such  of  them  as  might  desire  to  antici- 
pate the  ultimate  value  of  their  shares,  funds 
accumulated  from  the  monthly  contribution 
of  its  stockholders,  and  also  such  other  funds 
as  may  from  time  to  time  come  into  its  hands  " 
The  government  of  the  corporation  and  the 
management  of  its  affairs  was  vested  in  a 
board  of  seven  directors,  elected  by  the  stock- 
holders. Membership  was  acquired  by  tak- 
ing stock  in  the  company,  and  paying  the  pre- 
scribed admission  fee.  The  directors  were 
authorized  "to  enter  into  such  contracts  and 
agreements,  and  appoint  such  agents  for  its 
business  management  as  thev  mav  deem  for 
the  best  interest  of  its  affairs;  and  the  direc- 
tors "might  sell  and  dispose  of  the  mortgages 
held  bv  the  corporation  whenever  they  might 
deem  best,  and  as  provided  by  the  by-laws." 
No  by-laws  were  ever  passed  on  this  subject 
July  11,  1889,  the  articles  of  incorporation 
were  amended  so  as  to  provide  that  "the  board 
of  directors  shall  not  sell  or  dispose  of  any  of 
the  mortgages  held  or  owned  by  this  corpora- 
tion." The  principal  question  presented  by 
the  appeals  is  as  to  the  construction,  validity, 
and  effect  of  the  law  of  Wisconsin  requiring 
foreign  mutual  building  and  loan  associations 
to  make  a  deposit  of  securities  of  the  vfilue  of 
$100,000  with  the  state  treasurer  of  Wisconsin 
as  a  condition  upon  which  such  corporations 
might  receive  a  license  from  and  do  business 
in  the  state.  The  statute  (Sanborn  &  Berry- 
man,  Anno.  Stat.  §§  2014a,  20145)  provides 
that  "no  foreign  building  and  loan  association 
.  .  .  shall  issue  its  shares,  receive  moneys, 
or  transact  any  business  in  this  state,  unless 
such  association  shall  have  and  keep  on  deposit 
with  the  state  treasurer  of  Wisconsin,  in  trust, 
for  the  benefit  and  security  of  all  its  members 
in  this  state,  the  securities  of  the  actual  cash 
value  of  $100,000  of  the  kind  mentioned  in  §  2 
of  this  act  [g  20145]  to  be  approved  and  ac- 
cepted by  said  state  treasurer,  and  held  in 
trust  as  aforesaid,  until  all  shares  of  such  as- 
sociation held  by  residents  of  this  state  shall 
have  been  fully  redeemed  and  paid  off  by  such 
association,  and  until  its  contracts  and  obliga- 
tions to  persons  and  members  residing  in  this 
state  shall  have  been  fully  performed  and  dis- 
charged." And  it  was  provided  that  "if  any 
securities  on  deposit,  as  provided  in  this  act, 
are  wholly  or  partially  extinguished  by  pajr- 
ments  on  the  same  or  otherwise,  or  such  securi- 
ties depreciate  in  value  for  any  cause,  new 
securities  must  be  added,  so  that  the  deposit 
may  at  all  times  be  kept  good  and  of  the 
value  of  $100,000." 

The  defendant  association  was  doing  busi- 
ness in  this  state  from  the  time  of  the  passage 
of  the  above  act,  having  246  members  in 
.  Wisconsin,  162  of  whom  became  such  prior  to 
the  date  on  which  the  law  went  into  force,  to 
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wit,  April  19,  1S89.  The  plaintiff,  Lewis,  a 
resident  of  Wisconsin,  the  holder  of  five  shares 
of  stock,  upon  which  $248  had  been  paid, 
alleging  that  there  are  a  large  number  of  resi- 
dents and  citizens  of  the  state  of  Wisconsin, 
legal  members,  owning  and  holding  stock  ia 
the  defendant  association,  whose  names  he 
was  unable  to  get,  or  their  postoffice  address, 
charged  that  the  defendant  association  was  in- 
solvent; that  a  large  part  of  its  assets  had  been 
improvidently  invested  and  squandered,  and 
that,  on  the  application  of  a  creditor  or  cred- 
itors thereof  residing  in  Minnesota,  William 
D.  Hale,  the  appellant,  had  been  appointed 
receiver  of  all  the  property  of  the  defendant 
association  by  the  courts  of  Minnesota,  in 
proceedings  initiated  therein;  that,  under  the 
laws  of  Wisconsin,  the  defendant  was  entitled 
to  withdraw  all  the  securities  deposited  with 
the  state  treasurer,  and  substitute  other  and 
similar  securities  therefor,  and  that,  during 
the  year  then  passed,  the  defendant  association 
had  withdrawn  a  large  portion  of  the  securi- 
ties theretofore  duly  deposited  with  the  state 
treasurer  of  Wisconsin,  and  substituted  in 
their  stead  other  securities;  that  such  securi- 
ties so  deposited  consist  in  large  part  of 
mortgages  upon  real  estate,  which  are  likely 
to  depreciate  in  value  unless  enforced  accord- 
ing to  law,  and  that  the  only  property  of  said 
association  in  Wisconsin  was  the  securities 
aforesaid,  from  which,  if  not  preserved  and 
properly  cared  for  and  converted  into  cash, 
it  would  be  impossible  for  resident  members 
of  said  association  to  recover  back  moneys 
paid  into  said  association;  that  it  was  neces- 
sary for  the  protection  of  the  rights  of  the 
plaintiff,  and  of  the  members  and  stockholders 
in  said  defendant  association  resident  in  the 
state  of  Wisconsin,  that  a  receiver  for  the  de- 
fendant association  in  Wisconsin  should  be 
appointed,  in  order  to  ascertain  all  of  the  mem- 
bers and  stockholders  in  said  association  resid- 
ing in  Wisconsin,  and  the  amount  of  their 
respective  claims,  and  to  convert  into  money 
the  securities  so  deposited  for  their  protec- 
tion, and  distribute  the  same  to  such  persons 
as  may  be  entitled  thereto,  under  the  direction 
and  supervision  of  the  court;  and  an  injunc- 
tion was  sought  restraining  the  defendant 
Peterson,  as  state  treasurer,  from  in  any  man- 
ner parting  with  the  custody  and  control  of 
said  securities,  and  permitting  any  withdrawal 
or  substitution  of  the  same.  Judgment  was 
prayed  that  said  securities  so  held  be  seques- 
trated and  distributed  among  the  memoers 
and  stockholders  of  said  association  who  are 
residents  of  the  state  of  Wisconsin,  including 
the  plaintiff,  according  to  law;  that  a  receiver 
or  receivers,  to  take  charge  thereof,  and  con- 
vert the  same  into  money,  with  the  usual 
powers  and  authority,  be  appointed.  An  in- 
junction restraining  and  enjoining  all  persons 
from  proceeding  in  any  manner  or  way  to 
obtain  a  lien  on  said  securities,  and  from  in 
any  manner  interfering  with  or  intermeddling 
with  the  same,  was  prayed  for;  and  that  the 
court  direct  notice  to  be  given,  as  it  might 
deem  proper,  requiring  all  members  and  stock- 
holders of  said  association  who  are  residents 
of  the  state  of  Wisconsin  to  submit  their 
claims,  and  become  parties  to  the  action, 
within  such  reasonable  time  as  might  be  fixed 
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by  the  court;  and  for  such  other  and  further 
relief,  etc.  In  addition  to  these  facts,  it  ap- 
peared from  the  pleadings  that  some  time 
prior  to  May  10,  1889,  the  defendant  associa- 
tion deposited  with  the  state  treasurer  of  the 
state  of  Wisconsin,  in  trust  for  the  benefit  and 
security  of  all  its  members  in  that  state, 
securities  consisting  of  mortgages  taken  by  it 
in  the  course  of  its  business,  to  the  actual  cash 
▼alue  of  $100,000,  which  were  duly  approved 
and  accepted  by  such  treasurer,  and  which 
had  since  been  held  in  trust  by  him  and  his 
■successors  in  office,  under  the  laws  of  this 
state  relating  to  foreign  building  and  loan 
associations,  by  which  the  state  treasurers 
are  required  lo  hold  such  securities  until 
all  shares  of  stock  in  said  association  shall 
have  been  fully  redeemed  and  paid  off  by 
the  defendant  association,  and  until  all  con- 
tracts and  obligations  of  the  defendant  as- 
sociation to  members  and  persons  residing  in 
the  state  of  Wisconsin  shall  have  been  fully 
performed  and  discharged ;  that  the  defendant 
Feterson,  as  such  state  treasurer,  holds  said 
securities  in  his  custody  under  said  trust  to 
the  face  value  of  $118,891.80.  The  appellant, 
William  D.  Hale,  who  had  been  appointed  by 
the  district  court  of  Hennepin  county  receiver 
for  said  association,  petitioned  the  court  to  be 
made  a  defendant  in  the  action  in  the  circuit 
court  for  Dane  county;  and  it  was  ordered  ac- 
cordingly, and  he  interposed  an  answer  and 
counterclaim,  in  which  he  admitted  that  the 
association  was  duly  licensed  by  the  state  of 
Wisconsin  to  do  business  in  said  state  in  the 
year  1889,  which  said  license  was  continued 
from  time  to  time  thereafter  until  the  1st  day 
of  January,  1894.  The  plaintiff  and  the  de- 
fendant S.  A.  Peterson,  as  treasurer,  etc., 
and  M.  C.  Clarke,  the  receiver  appointed  by  the 
circuit  court  of  Dane  county,  Wisconsin, 
demurred  to  said  answer  and  counterclaim. 
Orders  were  entered  sustaining  the  demur- 
rers, from  which  the  defendant  William  D. 
Hale,  the  receiver  appointed  by  the  Min- 
nesota court,  appealed.  The  board  of  di- 
rectors of  the  defendant  association  passed 
a  resolution  May  1,  1889,  as  follows:  * 'Re- 
solved, that  the  state  treasurer  of  Wisconsin 
be  made  a  depository  of  the  association  for 
temporary  convenience  in  complying  with  the 
law  of  Wisconsin  in  regard  to  the  deposit  of 
securities,  $100,000.  Also,  resolved  that  the 
association  comply  with  the  Wisconsin  law  as 
soon  as  possible." 

The  counterclaim  alleged:  (1)  that  the 
mortgages  belonging  to  the  American  Savings 
&  Loan  Association  in  the  possession  of  S.  A. 
Peterson,  state  treasurer,  at  the  time  of  mak- 
ing and  filing  plaintiff's  complaint  aggre- 
gated in  value  the  sum  of  $145,284.  That 
prior  to  the  11th  of  July,  1889,  there  were  de- 
livered to  said  Peterson,  as  such  treasurer, 
mortgages  of  said  association  aggregating  in 
value  the  sum  of  $103,060,  of  which  there  re- 
mained in  his  hands  at  the  time  of  making 
and  filing  the  plaintiff's  complaint,  as  a  part 
of  the  mortgages  first  above  stated,  mort- 
gages aggregating  in  value  the  sum  of  $20,- 
784;  and  between  July  11,  1889,  and  the  1st 
of  January,  1894,  there  was,  of  the  mortgages 
above  stated  as  in  the  possession  of  said 
state  treasurer  at  the  time  of  making  and  fil- 
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ing  the  complaint,  delivered  to  him  at  various 
times,  mortgages  aggregating  $80,850;  and 
after  January  1,  1894.  there  was  delivered  to 
him  the  remainder  of  said  mortgages,  which 
were  in  his  possession  at  the  time  of  the  mak- 
ing and  filing  of  said  complaint,  aggregating 
in  value  the  sum  of  $43,600.  That,  of  the 
mortgages  delivered  to  him  subsequent  to  the 
11th  day  of  July,  1889,  a  large  part  thereof 
were  delivered  to  him  in  lieu  of  mortgages  in 
his  possession  prior  to  said  date,  which  had 
been  by  him  surrendered  to  said  association, 
and  the  remainder  thereof  were  delivered  to 
him  as  an  addition  to  those  delivered  prior  to 
that  date.  (2)  That  all  of  said  mortgages  are 
regular  building  and  loan  association  mort- 
gages, made  and  executed  by  shareholders  and 
members  of  said  association  to  secure  the  pay- 
ment by  said  members  of  their  regular  instal- 
ments of  dues  upon  their  stock,  upon  which 
said  stock  they  had  been  granted  an  advance- 
ment or  loan,  and  to  secure  the  payment  of 
the  amount  of  such  loan,  and  that  they  were 
non-negotiable,  and  could  not  be  transferred  by 
said  association.  (8)  That,  being  a  mutual 
building  and  loan  association,  it  has  no  power 
or  authority  at  any  time  to  pledge,  transfer, 
assign,  sell,  of  dispose  of  any  of  its  mort- 
gages; and  that  none  of  said  mortgages  were 
deposited  with  said  state  treasurer  by  said 
association,  but  were  given  and  delivered  to 
him  by  officers  and  employees  of  said  associa- 
tion, who  were  not  authorized  by  said  asso- 
ciation to  so  deliver  the  same;  and  that  they 
kept  in  the  books  of  said  association  a  state- 
ment or  account  of  said  mortgages  so  de- 
livered to  said  treasurer.  (4)  That  said  mort- 
gages, and  each  of  them,  held  by  the  state 
treasurer  at  the  time  of  making  and  filing  the 
complaint,  were  held  by  him  wrongfully,  and 
without  right  or  authority  of  law  for  said 
possession;  that  the  shareholders  had  no 
knowledge  whatever  of  the  delivery  of  said 
mortgages,  nor  did  they  at  any  time  consent 
thereto  or  acquiesce  therein;  that  the  only 
action  ever  taken  by  said  association  rela- 
tive to  making  a  deposit  with  the  state  treas- 
urer of  Wisconsin  was  taken  by  its  board  of 
directors  on  the  Ist  of  May,  1889,  at  a  call 
meeting  of  said  board,  as  hereinbefore  stated. 
The  entire  number  of  shareholders  residing 
in  Wisconsin  when  the  action  was  commenced 
was  246.  162  of  which  had  become  such  prior 
to  the  time  when  the  Wisconsin  statute  took 
effect.  (5)  The  Wisconsin  stockholders,  on 
becoming  members,  etc.,  subscribed  for  their 
shares  of  stock  in  the  same  manner,  and  re- 
ceived like  certificates  therefor,  as  did  all 
the  other  shareholders  of  said  association, 
wheresoever  residing;  and  that  said  associa- 
tion was  a  mutual  corporation;  and  that  each 
shareholder  therein,  including  the  plaintiff, 
and  ''all  the  other  shareholders  in  Wisconsin, 
enjoyed  and  were  subject  to  like  rights,  privi- 
leges, immunities,  and  liabilities  that  other 
members  enjoyed."  (6)  That,  under  its  arti- 
cles of  incorporation,  none  of  the  shareholders 
of  the  association  did  or  could  have  higher  or 
superior  rights  than  those  enjoyed  by  all;  that 
at  the  date  of  appellant's  appointment,  it  had 
shareholders  in  thirty-five  states,  owned  real 
estate  in  nineteen  states,  and  held  mortgages 
on  real  estate  in  twenty-nine  states.  (7)  That 
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the  association  had  violated  certain  laws  of 
the  state  of  Minnesota,  had  become  insolvent, 
and  incapable  of  eflfectiialing  the  object  for 
which  it  was  organized  and  created,  and 
incapable  of  carrying  out  its  contracts  and 
obligations;  that  the  appellant,  William  D. 
Hale,  was  duly  appointed,  pursuant  to  the 
statutes  of  Minnesota,  as  fully  set  forth,  by 
the  district  court  of  Hennepin  county,  gen- 
eral receiver  of  such  association,  in  an  action 
wherein  the  state  of  Minnesota,  on  the  re- 
lation of  its  attorney  general,  was  plaintiff, 
and  said  association  was  defendant;  and  that 
the  order  appointing  him  required  him  to 
take  charge  of  all  the  property  and  effects 
of  such  association,  to  collect,  sue  for,  and 
recover  all  debts,  dues,  and  demands  that 
were  due  said  association,  and  to  manage 
and  administer  all  the  affairs  of  said  associa- 
tion under  the  direction  of  said  court;  that, 
pursuant  to  said  order  and  appointment,  the 
said  association  executed  and  delivered  to 
the  receiver,  William  D.  Hale,  deeds  of  all 
the  reid  estate  owned  bv  it.  and  due  and  suf- 
ficient assignments  of  all  its  property,  includ- 
ing said  mortgages  herein  referred  to,  as  be- 
ing in  the  possession  of  said  Peterson,  as 
treasurer  of  the  state  of  Wisconsin,  on  the 
14th  day  of  January,  1896.  (8)  That  M.  C. 
Clarke,  on  the  5th  of  February,  1896,  was, 
by  the  order  of  the  circuit  court  of  Wisconsin 
for  Dane  county,  appointed  receiver  of  said 
association  for  the  state  of  Wisconsin;  and 
the  defendant  S.  A.  Peterson,  state  treasurer, 
was  ordered  and  directed  to  turn  over  all 
the  said  mortgages  referred  to  in  the  plain- 
tiff's complaint,  and  specified  in  the  answer 
and  counterclaim,  to  said  Clarke,  as  such 
receiver;  and  that  the  said  Peterson  had 
turned  over  and  delivered  the  same  accord- 
ingly; and  that  said  Clarke  was  proceeding 
to  collect  the  same,  and  would,  unless  inter- 
fered with  by  the  court,  distribute  the  pro- 
ceeds of  the  same  to  the  shareholders  resident 
in  Wisconsin,  thereby  giving  to  said  Wis- 
consin shareholders  a  preference  over  the 
other  shareholders  of  said  association.  (9) 
That  the  assets  of  the  association  are  not 
sufficient  to  pay  to  all  its  shareholders  dollar 
for  dollar  of  the  amount  which  they  had  paid 
in  or  any  other  or  ^eater  sum  than  40 
percent  thereof;  that  if  said  Clarke,  acting 
as  receiver,  should  collect  said  moneys,  and 
distribute  the  proceeds  thereof  to  the  Wis- 
consin shareholders,  they  would  receive  dol- 
lar for  dollar  of  the  amount  they  paid  in  to 
said  association,  and  thereby  be  constituted 
a  preferred  class  of  shareholders,  against 
equity  and  good  conscience,  and  contrary  to 
the  purpose  of  said  association,  as  deflDed  by 
its  articles  of  incorporation,  by-laws,  and  con- 
tracts for  membership  with  its  shareholders; 
and.  finally,  that  the  law  under  which  it  is  al- 
leged said  mortgages  were  deposited  was  in- 
tended to  protect  said  Wisconsin  shareholders 
in  all  their  rights  growing  out  of  their  member- 
ship in  said  association,  and  not  for  the  pur- 
pose of  extending,  altering,  or  changing  said 
rights;  that  the  purpose  for  which  any  deposit 
made  by  said  association  with  said  state  treas- 
urer under  said  law  was  made  terminated  and 
was  at  an  end  when  said  association  became 
insolvent  and  incapable  of  carrying  out  itscon- 
89  L.  R.  A. 


tracts,  and  effectuating  the  purposes  of  its  be- 
ing. The  defendant  prayed  that  the  court 
might,  by  its  decree,  direct  said  Clarke,  as  Such 
receiver,  to  turn  over  and  deliver  said  mort- 

Siges  so  held  by  him  to  said  William  D. 
ale,  to  be  by  him  collected,  and  the  pro- 
ceeds equitably  distributed  to  all  the  share- 
holders, wherever  residing,  and  for  general 
relief. 


Mr,  Eufl^ene  G.  Hay»  for  appellant: 

Absolute  mutuality  of  interest  is  the  founda- 
tion of  all  such  corporations. 

Towle  V.  American  Bldg,  Loan  dh  Inv.  8oe. 
60  Fed.  Rep.  181. 

Each  shareholder,  upon  becoming  a  member 
of  this  association,  agreed  with  each  other 
shareholder,  that  he  would  share  with  him 
equally  the  profits  and  bear  with  him  equally 
the  losses  of  the  common  enterprise.  Each 
shareholder,  upon  accepting  his  certificate  of 
stock,  agreed  that  he  would  be  a  mutual  par- 
ticipant in  the  fortunes  of  the  association,, 
whether  they  be  good  or  bad. 

TowU  V.  American  EUig.  Loan  cfe  Inv.  Soe. 
60  Fed.  Rep.  181;  Strohen  v.  Franklin  Sao. 
Fund  dL.  Amo.  115  Pa.  273;  Secunty  Loan 
Asw.  V.  Lake^  69  Ala.  456;  Knutson  v.  Nortk- 
weatem  Loan  <fe  Eldg.  Aaso,  (Minn.)  69  N.  W. 
889;  Fver»mann  v.  JSehmiti,  53  Ohio  St.  174,. 
29  L.  R.  A.  184;  Price  v.  KendaU  (Tex.  Civ. 
App.)  86  8.  W.  810;  Eogers  v.  Bains,  18  Ky. 
L.  Kcp.  768;  Taylor  v.  Life  Asso.  of  America^ 
18  Fed.  Rep.  493;  Towle  v.  American  Eldg,  <ft 
Loan  Asso.  75  Fed.  Rep.  938;  Endlicb,  Bldg. 
Asso.  2d  ed.  §§  121-123,  514,  523,  524,  and 
following. 

The  proceeds  of  the  mortgages  will  not  be 
distributed  to  Wisconsin  shareholders  unless- 
rightfully  in  the  possession  of  the  state  treas- 
urer, and  the  statute  authorizes  it. 

The  insolvent  corporation  here  under  con- 
sideration has  no  creditors  in  Wisconsin.  The 
264  shareholders  resident  in  that  state  are  not 
creditors.  They  may  become  creditors  and 
they  may  become  debtors,  dependent  entirely 
upon  whether  the  assets  of  the  insolvent  estate 
are  sufficient  to  pay  the  claims  of  the  creditors 
who  are  not  members  of  the  association. 
They  derive  all  their  rights  through  the  laws 
of  Minnesota,  and  their  contracts  with  each 
other  entered  into  when  they  became  members 
of  the  mutual  corporation. 

Taylor  v.  Life  Asso.  of  America.  18  Fed.  Rep. 
498. 

These  shareholders  hold  no  promise  of  the 
corporation  to  return  the  contributions  they 
have  made  in  payment  of  their  stock  dues. 
Independent  of  such  rights  as  may  grow  out 
of  the  state  treasurer's  possession  of  these  mort- 
gages resulting  from  the  circumstances  of  their 
dehvery  to  him.  and  the  laws  of  Minnesota  and 
of  Wisconsin  relative  thereto,  the  shareholders 
of  Wisconsin  have  no  riffht  to  the  proceeds 
thereof  to  the  exclusion  of  the  shareholders  in 
the  thirty-four  other  states. 

Where  a  foreign  mutual  corporation  has 
funds  or  property  in  another  state,  the  mem- 
bers of  that  mutual  corporation,  residing  in 
that  state,  will  not  be  permitted  to  acquire  a 
preference  over  the  members  residing  in  other 
states,  by  seizing  that  property  and  distribute 
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ing  it  to  themselves  to  the  exclusion  of  the 
other  members. 

Taylor  v.  Life  Asao,  of  America,  13  Fed. 
Rep.  498;  Rundd  v.  Life  Amo  of  America,  10 
Fed.  Rep.  720;  Parsons  v.  Charter  Oak  L,  Ins, 
Co.  81  Fed.  Rep.  805;  Life  Aaso.  of  America 
V.  BundleC'Relfey,  Bundle"),  108  XL  S.  222,  26 
L.  ed.  887;  Baldwin  v.  Hosmer,  101  Mich.  119, 
26  L.  R  A.  789;  Bustodl  v.  Supreme  Sitting,  0. 
ofL  K  161  Mass.  224.  23  L.  R.  A.  846;  Ware 
▼.  Supreme  Sitting,  0.  of  L  H,  (N.  J.)  28  Atl. 
1041. 

The  mortgages  were  wrongfully  in  the 
possession  of  the  state  treasurer.  He  acquired 
no  right  or  title  of  any  kind  to  them. 

The  delivery  of  the  mortgage  to  the  state 
treasurer  was  ultra  tires  of  the  officers  or  em- 
ployees of  the  association  who  delivered  them. 

Alexander  v.  Gauldwell,  88  N.  Y.  485;  Bar- 
gaUy.  Shoriridge,  5  H.  L.  Cas.  297. 

The  deposit  of  the  mortgages  with  the  state 
treasurer  was  ultra  vires  of  the  corporation. 

BuUene  v.  Smith,  78  Mo.  151;  Flatty.  Union 
P.  B.  Co,  99  U.  8.  48,  25  L.  ed  424;  State  v. 
Deusting,  88  Minn.  102,  53  Am.  Rep.  12;  Auer- 
hach  V.  Hitchcock,  28  Minn.  75;  Ouile  v.  Mc- 
Nanny,  14  Minnf  520,  100  Am.  Dec.  244. 

The  deposit  of  these  mortgages  with  the 
state  treasurer  of  Wisconsin  constituted  a 
pledge  of  them  to  said  state  treasurer  for  the 
benefit  of  Wisconsin  shareholders. 

Edwards,  Bailm.  §  176;  Story,  Bailm.  §§  7, 
300:  MitcheUy,  Boberts,  17  Fed.  Rep.  778. 

The  building  association's  charter  and  its 
articles  of  incorporation  authorized  it  to  do  no 
more  than  gather  together  the  stated  contribu- 
tions of  its  members  and  loan  the  same  to  such 
members  as  wished  to  borrow  upon  the  plan 
and  under  the  contracts  heretofore  described, 
and  said  charter  required  it  to  treat  all  of  its 
members  alike  and  prohibited  it  from  giving  a 
preference  to  any  of  them. 

Abbott  V.  American  Hard  Bubber  Ca.  88  Barb. 
578;  Lucas  v.  White  Line  Transfer  Co.  70 
Iowa.  541.  59  Am.  Rep.  449;  Ashbury  Bail- 
way  Carriage  d  L  Co,  v.  Bic?ie,  L.  R.  7  H.  L. 
698;  Hall  v.  CoppeU,  74  U.  S.  7  Wall.  558,  19 
L.  ed.  248:  Morawetz,  Priv.  Corp.  §  580. 

Section  2014a  is  intended  ito  insure  to  Wis- 
consin shareholders  their  contractual  rights; 
not  to  change  or  enlarge  them. 

Taylor  v.  Life  Asso.  of  America,  13  Fed. 
Rep.  493;  Bundel  v.  Life  Asso,  of  America,  10 
Fed.  Rep.  720;  Davis  y.  Life  Asso,  of  America, 
11  Fed.  Rep.  782:  Parsons  v.  Charier  Oak  L. 
Ins.  Co.  81  Fed.  Rep.  805;  Life  Asso.  of  Amer- 
ica V.  Bundle  V'Belfe  v.  Bundle"),  108  U.  8. 
222,  26  L.  ed.  837;  Bockoter  v.  Life  Asso.  of 
America,  77  Va.  85;  Reno,  Nonresidents, 
§164. 

The  contention  that  out  of  the  securities  de- 
posited with  the  treasurer,  the  Wisconsin  share- 
holders are  to  receive  back  dollar  for  dollar  of 
the  amount  contributed  by  them  in  the  pay- 
ment of  their  dues,  is  to  constitute  them  pre- 
ferred shareholders. 

The  proper  construction  of  this  law  is  that 
the  mortgages  deposited  with  the  state  treas- 
urer were  there  only  to  enable  the  Wisconsin 
shareholders  to  enforce  such  rights  as  they 
might  have  in  the  association,  growing  out  of 
their  contractual  relation  ;  the  insolvency  of 
the  association  and  the  appointment  of  the  re- 
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ceiver  have  abrogated  these  contracts;  hence 
the  purpose  for  which  the  deposit  of  the  mort- 
gages with  the  state  treasurer  was  made  is  at 
an  end,  and  the  mortgages  should  be  turned 
over  to  the  domiciliary  receiver,  and  distribut- 
ed equitably  among  all  of  the  shareholders  of 
the  association  the  same  as  all  of  the  other  as- 
sets of  the  association  will  be  distributed. 

Toule  y.  American  Bldg.  db  Loan  Asso.  75 
Fed.  Rep.  938;  Pittsburg  d  S.  R  Co.y.Alle- 

fheny  County,  79  Pa.  214;  Wright  v.  Lee,  2  S, 
).  596,  4  S.  D.  237;  Dearborn  Foundry  Co.  v. 
Augustine,  5  Wash.  67;  Washburn  Mill  Co.  v. 
Bartlett,  8  N.  D.  138;  Toledo,  Tie  d  L.  Co.  v. 
Thomas,  88  W.  Ya.  566;  American  Bldg.  d  L. 
Asso.  V.  Bainholt,  48  Neb.  434;  Morawetz, 
Priv.  Corp.  2d.  ed.Jg  ^^\Bogersy,Hargo,^% 
Tenn.  35. 

Is  §  2014a  in  conflict  with  the  Constitution 
of  the  United  States? 

Ogden  v.  Saunders,  25  U.  S.  12  Wheat.  213, 
256.  6  L.  ed.  606,  620;  Fletcher  v.  Peck,  10  U. 
8.  6  Cranch.  87,  8  L.  ed.  162;  Greeny.  Biddle, 
21  U.  8.  8  Wheat.  88.  5  L.  ed.  567;  Life  Asso. 
of  America  v.  Bundle  C'Belfe  v.  Bundle"),  103 
U.  8.  225.  26  L.  ed.  889;  Canada  Southern  B. 
Co,  y.  Oebhard.  109  D.  S.  527,  27  L.  ed.  1020. 

Messrs.  W.  H.  Mylrea,  Attorney  Qeneral, 
and  LewiBt  Sriggn,  (k  Dudg^eont  for  re- 
spondents: 

The  deposit  of  mortgages  was  within  the 
powers  of  the  association,  and  lawful. 

Public  officers  are  presumed  by  the  law  to 
do  their  duty,  and  where  the  doing  of  an  offi- 
cial act,  as  the  granting  of  a  license  to  a  cor- 
poration to  do  business,  is  conditioned  upon 
the  performance  of  any  requirements  imposed 
upon  such  corporation  by  law,  it  is  presumed 
that  all  such  requirements  were  fulfilled  before 
the  official  act  was  performed. 

Lycoming  F.  Ins.  Co.  v.  Wright,  60  Vt.  515. 

A  demurrer  only  admits  the  sufficiency  of 
•facts  well  pleaded. 

Pratt  y.  Lincoln  County,  61  Wis.  62;  Quin- 
ney  v.  Stockbridge,  88  Wis.  505;  Kewaunee 
County  Supers,  v.  Decker,  80  Wis.  624. 

Any  general  averment,  then,  that  the  offi- 
cers and  employees  of  the  association  were  not 
authorized  to  make  the  deposit  is  not  suffi- 
cient. 

The  by-laws  of  a  corporation  are  binding 
upon  none  but  its  members  and  officers,  and 
notice  thereof  is  not  chargeable  upon  other 
persons. 

Ang.  &  A.  Priv.  Corp.  §  859;  2  Am.  &  Eng. 
Enc.  Law,  By-Laws,  p.  70i9;  Ward  v.  Johnson, 
95  III.  215. 

In  the  absence  of  notice  to  the  contrary,  the 
state  treasurer  had  a  right  to  presume  that  the 
board  of  directors  acted  in  accordance  with 
the  by-laws. 

Heath  v.  Silverthom  Lead  Min.  d  Smelt.  Co. 
89  Wis.  146;  17  Am.  &  Eng.  Enc.  Law,  Offi- 
cers, p.  158,  and  cases  cited. 

A  building  and  loan  association  may  do 
those  things  reasonably  necessary  in  order  to 
accomplish  the  objects  and  purposes  of  its  or- 
ganization which  are  not  expressly  forbidden. 

North  Hudson  Mut.  Bldg.  d  £oan  Asso.  v. 
First  Nat,  Bank,  79Wi8.  81,  11  L.  R.  A.  845; 
Endllch,  Bldg.  &  Loan  Asso.  2d  ed.  §g  227, 
229. 

In  exercising  the  powers  conferred  by  its 
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charter,  a  corporation  may  adopt  any  proper  I 
and  convenient  means  tending  directly  to  their 
accomplishment,  and  not  amounting  to  the 
transaction  of  a  separate  unauthorized  busi- 


Clark  V.  Farrington,  11  Wis.  307;  Madison, 
TT.  *  if.  PI.  Road  Co,  v.  WaterUmm  <t  P.  PL 
Road  Co,  5  Wis.  173;  Lyon  v.  Emngs,  17  Wis. 
62;  Western  Bank  v.  Tollman,  17  Wis.  581; 
8tate,Prie8t,Y.Iiegenta  of  University  ^^  Wis.  159. 

The  right  of  a  state  to  prescribe  such  condi- 
tions as  it  chooses  upon  a  foreign  corporation 
doing  business  therein  is  as  firmly  settled  as 
anyprinciple  of  law. 

Hooper  v.  California,  155  U.  S.  648,  89  L. 
ed.  297,  and  cases  cited;  Morse  t.  Home  Ins.  Co. 
30  Wis.  496, 11  Am.  Rep.  580;  Slate,  Drake,  v. 
Doyle,  40  Wis.  175,  22  Am.  Rep.  692;  State  v. 
United  States  Mut.  Acd.  Asso.%1  Wis.  624;  State, 
Covenant  Mut.  Ben.  Asso.,  v.  Root,  88  Wis.  667, 
19  L.  R.  A.  271;  Larson  v.  Avltman  A  T.  Co. 
86  Wis.  281;  Wyman  v.  Kimberly-Clark  Co. 
98  Wis.  554;  Murfree,  Foreign  Corp.  §  826, 
p.  242. 

The  power  of  the  state  over  a  foreign  corpo- 
ration doing  business  within  its,  limits  is  full 
and  complete. 

Lafayette  Ins.  Co.  v.  Frenck,  69  U.  8.  18 
How.  404,  15  L.  ed.  451;  HagermanY.  Empire 
Slate  Co.  97  Pa.  584;  Funk  v.  Anglo-American 
Ins.  Co,  27  Fed.  Rep.  886;  8  Am.  &  £ng.  Enc. 
Law,  Foreign  Corporations,  p.  884;  Life  Asso. 
of  America  v.  Bundle  {''RelfcY.  RundU^\  103 
U.  8.  222, 225, 26  L.  ed.  887,  889;  Rust  v.  United 
Waterworks  G?. 70  Fed.  Rep.  129, 185;  Taylor  v. 
Life  Asso.  of  America,  18  Fed.  Rep.  498;  PaiU  v. 
Virginia,  75  U.  8.  8  Wall.  168,  19  L.  ed.  857; 
Hooper  v.  California,  155  U.  8.  648,  89  L.  ed. 
297;  Hartford  F.  Ins.  Co.  v.  Raymond,  70 
Mich.  485;  Fry  v.  Charter  Oak  L.  Ins.  Go.  81 
Fed.  Rep.  197. 

The  association  and  its  receiver  are  estopped 
from  questioning  the  validity  of  the  deposit. 

High,  Receivers,  8ded.  §§  201,  204,  205; 
Wardle  v.  Hudson,  96  Mich.  482;  HugJies  v. 
Hunner,  91  Wis.  116. 

By  the  fact  of  doing  business  in  the  state  the 
corporation  asserted  a  compliance  with  the 
laws  of  the  state,  and,  after  enjoying  all  the  ben- 
efits of  that  business,  and  receiving  the  money 
of  the  assured,  it  will  not  be  heard  to  say 
that  it  never  submitted  to  the  jurisdiction  of 
the  state. 

Berry  v.  Knights  Templars  dt  M.  Life  In- 
demnity Co.  46  Fed.  Rep.  489,  and  cases  cited; 
Diamond  Plate  Class  Co.  v.  Minneapolis  Mut. 
F.  Ins.  Co.  55  Fed.  Rep.  27;  Baltimore  &  0. 
B.  Co.  V.  Harris,  79  U.  8.  12  Wall.  65  20  L. 
ed.  854;  Van  Dresser  v.  Oregon  R.  db  Nav.  Co. 
48  Fed.  Rep.  202;  Lafayette  Ins.  Co,  v.  French, 
69  U.  8. 18  How.  404, 15  L.  ed.  461 ;  Ehrman  v. 
Teutonia  Ins.  Co.  1  Fed.  Rep.  471;  Gibson  v. 
Manufacturer^^  F.  A  M.  Ins.  Co.  144  Mass.  81; 
Sparks  v.  National  Masonic  Acd.  Asso.  100 
Iowa,  458;  Murfree,  Foreign  Corp.  §  208. 

While  a  contract  ultra  mres  remains  execu- 
tory courts  will  interfere  to  prevent  its  enforce- 
ment, or,  on  the  application  of  a  shareholder 
or  other  authorized  persons,  prevent  its  execu- 
tion; but  when  it  has  been  carried  into  effect, 
and  the  corporation  has  received  the  benefit  of 
it,  it  cannot  plead  the  excess  of  its  power  in 
discharge  of  Its  liability. 
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Kadis/i  y.  Garden  City  Equitable  Loan  <ft 
Bldg.  Asso.  151  111.  581;  Whitney  Arms  Co.  y. 
Barlow,  68  N.  Y.  62,  20  Am.  Rep.  504;  27 
Am.  &Eng.  Enc.  Law,  pp.  860,  864,  867,  and 
cases  cited;  North  Hudson  Mut.  Bldg.  db  Loan 
Asso.  V.  First  Nat.  Bank,  79  Wis.  81,  11  L.  R. 
A.  845;  HaU  Mfg.  Co.  v.  American  Railway 
Supply  Co.  48  Mich.  881;  Pneumatic  Qas  Co. 
V.  Berry,  118  D.  S.  322.  826,  28  L.  ed.  1008, 
1005;  Morawetz,  Priv.  Corp.  §§  648-658,  689- 
699;  Manchester  A  L.  R.  Co.  v.  Concord  R. 
Corp.  66  N.  H.  100,  9  L.  R.  A.  689. 

Receiver  Hale  is  merely  an  ofllcer  of  the 
court  by  which  he  was  appointed,  and  as  such 
has  no  extraterritorial  powers.  The  associa- 
tion had  deposited  these  mortgages  in  Wiscon- 
sin and  thereby  disposed  of  them  as  is  admit- 
ted. He  could  not  then,  by  his  appointment 
as  receiver,  derive  any  title  to  these  mortgages, 
nor  can  he  be  permitted,  to  maintain  any  action 
therefor. 

McClure  y.  CampbeU,  71  Wis.  850;  FUkins 
v.  Nunnemacher,  81  Wis.  91;  Hughes  y.  Hun- 
ner, 91  Wis.  116;  Swing  v.  White  River  Lum-  • 
ber  Co.  91  Wis.  517;  Wyman  y.  Kimberly  Clark 
Co.  98  Wis.  554;  Murfree,  Foreign  Corp. 
§484.  ^ 

The  obligation  of  a  contract  consists  in  its 
binding  force  on  the  party  who  makes  it 
This  depends  on  the  laws  in  existence  when  it 
is  made;  these  are  necessarily  referred  to  in  all 
contracts,  and  forming  a  part  of  tiiem  as  the 
measure  of  the  obligation  to  perform  them  by 
the  one  party,  and  the  right  acquired  by  the 
other. 

MCracken  v.  Hayward,  48  U.  8.  2  How.  608, 
11  L.  ed.  897;  Green  y.  BiddU,  21  U.  8.  8 
Wheat.  92,  5  L.  ed.  570;  Planten^  Bank  y. 
Sharp,  47  U.  8.  6  How.  801,  12  L.  ed.  447; 
Brine  v.  Hartford  F.  Ins.  Co.  96  U.  8.  627,  24 
L.  ed.  858;  Louisiana,  Elliott,  v.  Jumel,  107 
U.  8.  711,  27  L.  ed.  448. 

Apart  from  the  statutory  trust,  the  courts  of 
Wisconsin  would  hold  these  mortgages  for  the 
benefit  of  Wisconsin  creditors. 

Lindquist  y.  GUnes,  8  Misc.  214;  Fawcett  y. 
Supreme  Sitting,  0.  ofl.H.^  Conn.  170,  24 
L.  R.  A.  815;  BusweU  v.  Supreme  Sitting,  0,  of 
L  H.  161  Mass.  224,  28  L.  R.  A.  846;  Ware  y. 
Supreme  Sitting,  0.  of  I.  H.  (N.  J.)  28  Atl.  1041 ; 
Baldwin  v.  Hosmer,  101  Mich.  119,  25  L.  R 
A.  789;  Filkins  v.  Nunnemacher,  81  Wis.  91; 
McGure  v.  CampbeU,  71  Wis.  850;  Oilman  y. 
Ketcham,  84  Wis.  60,  28  L.  R  A.  52. 

Eyery  state  exercises  as  it  deems  expedient 
the  comity  giving  effect  to  the  transfer  of  prop- 
erty, as  a  result  of  judicial  proceedings  in  an- 
other state,  and,  as  a  general  rule,  will  not  give 
it  effect  to  the  prejudice  of  its  own  citizens. 

Cole  y.  Cunningham,  188  U.  8. 107,  88  L.  ed. 
588;  Reynolds  v.  Adden,  186  U.  8.  848,  858, 34 
L.  ed.  860,  862;  Bagby  v.  Atlantic  M.  A  0.  R. 
Co.  86  Pa.  291;  Re  Waite,  99  N.  Y.  488; 
Toronto  General  Trust  Co.  v.  Chicago,  B.  d  Q. 
R.  Co.  128  N.  Y.  87;  Merchants'  Nat.  Bank  y. 
McLeod,  88  Ohio  St  174;  Taylor  v.  Columbian 
Ins.  Co.  14  Allen,  858;  Hurd  v.  Mitabeth,  41 
N.  J.  L.  1. 

Piimey»  J.,  delivered  the  opinion  of  tbe 
court: 

The  principal  question  presented  by  these 
appeals  is  as  to  the  construction,  validity,  and 
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effect  of  the  law  of  Wisconsin  requiring  for- 
eign mutual  building  and  loan  associations  to 
make  a  deposit  of  securities  of  the  value  of 
$100,000  with  the  state  treasurer  as  a  condition 
upon  which  such  corporations  may  receive  a 
license  from  and  transact  business  in  this  state. 
The  statute  (Sanborn  &  Berryman  Anno.  Stat. 
§§  2014a,  20145),  provides  that  *'no  foreign 
building  and  loan  association  .  .  .  shall 
issue  its  shares,  receive  moneys  or  transact 
any  business  in  this  state  unless  such  associa- 
tion shall  have  and  keep  on  deposit  with  the 
state  treasurer  of  Wisconsin,  in  trust,  for  the 
benefit  and  security  of  all  its  members  in  this 
state,  the  securities  of  the  actual  cash  value  of 
$100,000  of  the  kind  mentioned  in  g  2  of  this 
act  [§  2014ft];  to  be  approved  and  accepted 
by  said  state  treasurer,  and  held  in  trust  as 
aforesaid,  until  all  shares  of  such  association 
held  by  residents  of  this  state  shall  have  been 
fully  redeemed  and  paid  oft  by  such  associa- 
tion, and  until  its  contracts  and  obligations  to 
persons  and  members  residing  in  this  state 
shall  have  been  fully  performed  and  dis- 
charged." The  deposit  is  required  at  all  times 
to  be  kept  good  and  of  the  value  of  $100,000. 
The  defendant  corporation «  in  order  to  be  al- 
lowed to  enter  the  state,  and  transact  its  proper 
business  as  a  building  and  loan  association 
therein,  and  to  obtain  a  license  to  that  end, 
as  it  did  May  10,  1889  (which  was  renewed 
from  time  to  time,  and  continued  in  force 
during  the  entire  period  it  transacted  busi- 
ness in  said  state),  deposited  with  the  state 
treasurer  of  Wisconsin,  as  it  appears,  its 
mortgage  securities  taken  in  the  course  of 
its  business,  to  the  required  amount.  The 
defendant  corporation  was  a  foreign  cor- 
poration, created  and  existing  under  the 
laws  of  the  state  of  Minnesota,  located  and 
having  its  principal  ofQce  in  Minneapolis. 
The  general  nature  of  its  business  was  '  'to 
assist  its  members  in  saving  and  investing 
money,  in  buying  real  estate,  and  in  pro- 
curing money  for  other  purposes,  by  loan- 
ing or  advancing  under  the  mutual  building 
society  plan."  Sy  article  6  of  its  articles  of 
association,  the  government  of  the  corpora- 
tion and  the  management  of  its  affairs  were 
vested  in  a  board  of  seven  directors,  chosen 
from  and  by  the  stockholders.  By  its  amended 
articles  of  association  adopted  July  81,  1889 
(art.  19),  it  was  provided  that  '*the  board  of 
directors  may  sell  and  dispose  of  the  mortgages 
held  by  this  corporation,  whenever  they  may 
deem  best  and  as  provided  by  the  by-laws;" 
but  no  by-laws  on  the  subject  were  adopted. 
Article  16  of  the  same  date  provided  that  '*the 
directors  of  this  corporation  may  enter  into 
such  contracts  and  agreements  and  appoint 
such  agents  as  they  may  deem  best  for  the  in- 
terest of  its  affairs."  Article  19  was  amended 
July  11,  1889,  so  as  to  read  as  follows:  **The 
board  of  directors  shall  not  sell  or  dispose  of 
any  of  the  mortgages  owned  by  this  corpora- 
tion." The  Minnesota  statute  (chapter  236  of 
the  General  Laws  for  1889.  which  became  a 
law  April  22  of  that  year,  before  the  defend- 
ant corporation  was  licensed  to  do  business  in 
Wisconsin,  as  amended  June  1,  1891,  and  em- 
bodied in  Minn.  Gen.  Stat.  1894,  §  2860) 
provided,  in  substance,  that  every  building 
and  loan  association  governed  by  the  act  should 
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deposit  and  keep  with  the  state  auditor  or  a 
trust  company  all  mortgages  or  other  securities 
received  by  it  in  the  usual  course  of  business, 
and  that,  whenever  required  by  the  laws  of 
any  other  state,  territory,  or  nation,  its  securi- 
ties sufficient  to  allow  such  association  to  enter 
and  do  business  in  such  state,  territory,  or  na- 
tion might  be  deposited  with  some  officer  au- 
thorized to  receive  the  same  in  such  state,  ter- 
ritory, or  nation,  under  the  laws  thereof,  for 
the  benefit  of  its  members  and  creditors.  Pro- 
visions were  made  regulating  the  transfer  ac- 
cordingly, which  are  so  extended  as  not  to  ad- 
mit of  convenient  quotation;  but  they  seem  to 
plainly  recognize  as  lawful  a  deposit  in  an- 
other state  of  securities  of  the  association,  in 
order  to  entitle  it  to  a  license  to  enter  such 
state  and  transact  its  business  therein.  Suffice 
it  to  say  that  the  provisions  of  the  Minnesota 
statute  seem  designed  to  facilitate  the  conveni- 
ent using  and  tracing  of  its  securities  deposited 
for  the  purpose  indicated,  and  its  provisions 
appear  to  be  in  the  main  directory.  Compli- 
ance with  it  appears  to  be  a  matter  of  local  ad- 
ministration, and  not  a  condition  precedent  to 
the  right  to  use  and  deposit  its  securities  for 
the  purpose  of  entering  and  transacting  busi- 
ness in  such  other  state.  Within  twenty  days 
after  the  enactment  of  the  Wisconsin  statute, 
the  corporation  had  constituted  the  state  treas- 
urer of  Wisconsin  **a  depository  for  tempo- 
rary convenience,  in  complying  with  the  laws 
of  Wisconsin  in  regard  to  deposit  of  securities, 
$100,000,"  and  resolved  that  it  would  **com- 
ply  with  the  Wisconsin  law  as  soon  as  possi- 
ble." A  license  was  issued  to  it  pursuant  to 
the  statute,  and  it  was  renewed  or  continued 
in  force  until  January  1,  1894. 

2.  In  view  of  the  action  of  the  defendant 
through  its  board  of  directors,  and  the  fact 
that  it  is  conceded  that  the  securities  of  the 
kind  and  character  mentioned  were  held  by 
the  state  treasurer  of  Wisconsin  when  the  ac- 
tion was  commenced  to  the  amount  of  $145,- 
284,  we  must  conclude  and  hold  that  the  mort- 
gages in  dispute  were  deposited  with  the  state 
treasurer  by  the  defendant  corporation,  or  by 
its  authority,  in  a  bona  fide  attempt  "to  com- 
ply with  the  Wisconsin  law,"  as  it  had  already 
resolved  to  do,  and  had  made  the  state  treas- 
urer of  that  state  its  depository  for  that  pur- 
pose. The  Wisconsin  law  required  the  deposit 
of  securities  under  the  act  to  be  made  with  the 
state  treasurer.  The  defendant  corporation 
obtained  the  prescribed  license.  It  was  re- 
quired and  it  was  its  duty  to  deposit  the  secu- 
rities mentioned  to  the  amount  of  $100,000. 
This,  it  would  seem,  had  been  agreed  should 
be  done;  and.  upon  the  facts  disclosed  by  the 
record,  we  think  that  it  is  a  reasonable  pre- 
sumption that  what  was  agreed  to  be  done  was 
done  in  the  manner  and  for  the  purposes  pre- 
scribed by  the  act.  In  Sparks  v.  National  Ma- 
sonic Acci.  Asso,  100  Iowa,  458,  in  was  held 
that  when  a  foreign  insurance  company  is 
shown  to  have  transacted  business  in  a  state 
where,  by  the  statute,  certain  acts  were  to  be 
done  by  that  company  before  it  had  a  right  to 
transact  business  therein,  a  conclusive  pre- 
sumption arises  that  the  company  has  com- 
plied with  the  law  in  that  respect.  It  is  al- 
leged in  the  counterclaim,  in  substance,  that 
the  provisions  of  the  Minnesota  statute  were 
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not  complied  with  by  the  corporation  defend- 
ant  in  making  the  deposits  with  the  state  treas- 
urer of  Wisconsin.  The  state  authorities  of 
Wisconsin,  in  receiving  these  securities,  as 
provided  by  the  statute,  were  not  bound  to  in- 
vestigate the  question  of  local  administration 
or  compliance  with  the  law  of  Minnesota  by 
the  corporation  and  state  authorities.  The 
allegations  that  the  possession  of  the  securities 
by  Uie  state  treasurer  was  wrongful,  and  that 
they  were  delivered  to  him  by  officers  and  em- 
ployees of  the  corporation  without  lawful  au- 
thority, are  legal  conclusions.  It  was  enough 
that  the  securities  were,  as  it  is  conceded,  the 
property  of  the  corporation ;  and  that  its  direct: 
ors,  who  deposited  them  for  the  purpose  in- 
dicated, had  power  *'to  enter  into  such  con- 
tracts and  agreements  as  they  might  deem  for 
the  best  interests  of  its  affairs;'*  and  that  the 
directors,  in  the  exercise  of  their  discretion, 
desired  to  obtain  a  license  to  prosecute  and 
carry  on  the  business  of  the  corporation  in 
Wisconsin  in  order  to  realize  the  profits  and 
advantages  consequent  upon  such  extension  of 
its  business,  which  it  appears  has  been  ex- 
tended to  thirty- four  states.  Heath  v.  SUver- 
t?iom  Lead  Min,  dk  Smelt.  Co.  89  Wis.  146. 

8.  It  was  within  the  power  of  the  directors 
to  determine  upon  and  make  the  intended  ex- 
tension of  the  business  of  the  corporation;  and 
it  was  their  duty  and  within  their  power  as- 
well  to  make  the  necessary  deposit  of  its  secu- 
rities as  required  by  the  Wisconsin  law,  which 
was  a  condition  precedent  to  the  right  of  the 
corporation  to  obtain  the  desired  license,  and 
transact  its  business  fn  Wisconsin.  In  any 
view  that  may  be  taken  of  the  case,  we  think 
that  the  transaction  was  within  the  undoubted 
power  of  the  corporation.  The  deposit  was 
made  accordingly.  The  license  was  issued. 
The  defendant  entered  the  state,  and  carried 
on  its  business  therein,  and  for  a  period  of  five 
years  derived  the  benefits  and  advantages  ex- 
pected to  result  from  such  extension  of  its 
business,  and  the  protection  and  authority  of 
the  state.  It  was  well  understood  by  the  cor- 
poration, its  directors,  officers,  and  members, 
that  these  securities  had  been  deposited,  and 
had  so  remained,  with  the  state  treasurer,  un- 
der the  pledge  specified  in  the  Wisconsin  stat- 
ute, and  until  financial  disaster  and  insolvency 
overtook  the  corporation.  It  could  enter  the 
state  of  Wisconsin,  and  carry  on  its  business, 
only  on  complying  with  the  terms  and  condi- 
tions of  the  Wisconsin  statute.  Having  the 
right  to  extend  its  business,  it  seems  clear  that 
it  was  not  ultra  vires  the  corporation  to  comply 
with  the  conditions  upon  which  alone  it  could 
lawfully  obtain  a  license  to  so  enter  the  state 
and  carry  on  its  business,  the  prosecution  of 
which  was  for  the  common  advantage  and 
profit  of  the  corporation,  and  of  all  its  mem- 
bers and  shareholders. 

4.  It  is  familiar  law  that  the  recognition  of 
the  existence  of  a  corporation  by  any  other 
than  the  state  of  its  creation,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  such  other  state  or 
stales, — "a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  are  prejudicial  to  their  in- 
terests or  repugnant  to  their  policy.  Having  no 
absolute  right  of  recognition  in  other  states,  but 
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depending  foi^such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent,  it  fol- 
lows, as  a  matter  of  course,  that  such  assent 
may  be  granted  upon  such  terms  and  condi- 
tions as  those  states  may  think  proper  to  im- 
pose. They  may  exclude  the  foreign  corpora- 
tion entirely.  They  may  restrict  its  business 
to  particular  localities,  or  they  may  exact  such 
security  for  the  performance  of  its  contracts 
with  their  citizens  as,  in  their  judgment,  will 
best  promote  the  public  interests.  The 
whole  matter  rests  in  their  discretion."  This 
was  so  held  by  the  Supreme  Court  of  the 
United  States,  nearly  thirty  years  ago,  in  Paul 
V.  Virginia,  75  U.  S.  8  Wall.  168,  181,  19  L. 
ed.  857,  860,  affirmed  in  that  court  by  many 
subsequent  cases,  and  as  well  by  other  courts 
of  the  highest  respectability  and  authority. 
Hooper  v.  California,  166  U.  S.  648.  39  L.  ed. 
297.  and  cases  cited;  Life  Amo.  of  America  v. 
Bundle  rUflfe  v.  Bundle"),  108  U.  S.  222,  225. 
26  L.  ed.  837,  339;  Hartford  F.  Ins.  Co.  v.  Bay- 
mond,  70  Mich.  485;  Mtyree  v.  Home  Ins.  Go.  80 
Wis.  496.  11  Am.  Rep.  680;  State,  Drake,  v. 
Doyle,  40  Wis,  175,  197,  22  Am.  Rep.  692; 
State,  Covenant  Mut.  Ben.  Asso,,  v.  Boot,  83 
Wis.  667,  680,  19  L.  R.  A.  271;  Wyman  v. 
Kimberly-Clark  Co.  98  Wis.  554. 

In  Hooper  v.  California,  155  U.  S.  648,  89  L. 
ed.  297,  the  cases  in  the  Supreme  Court  of  the 
Uniied  States  on  the  subject  are  collected  and 
cited,  and  it  was  there  stated  that  "the  princi- 
ple that  the  right  of  a  foreign  corporation  to 
engage  in  business  within  a  state  other  than 
that  of  its  creation  depends  solely  upon  the 
will  of  such  other  state,  hns  been  long  settled, 
and  many  phases  of  its  Isipplication  have  been 
illustrated  by  the  decisions  of  this  court.  .  .  . 
While  there  are  exceptions  to  this  rule,  they 
embrace  only  cases  where  a  corporation  cre- 
ated by  one  state  rests  its  right  to  enter  another 
and  to  engage  in  business  therein  upon  the 
Federal  nature  of  its  business.  As,  for  in- 
stance, where  it  has  derived  its  being  from  an 
act  of  Congress,  and  has  become  a  lawful 
agency  for  the  performance  of  governmental 
or  quasi  governmental  functions,  or  where  it 
is  necessarily  an  instrumentality  of  interstate 
commerce,  or  its  business  constitutes  such 
commerce,  and  is  therefore  solely  within  the 
paramount  authority  of  Congress.  In  these 
cases,  the  exceptional  business  is  protected 
against  interference  by  state  authority."  In 
the  case  cited,  the  court  said:  '*The  state  of 
California  has  the  power  to  exclude  foreign 
insurance  companies  altogether  from  her  ter- 
ritory, whether  they  were  formed  for  the  pur- 
pose of  doing  a  fire  or  a  marine  business.  She 
has  the  power,  if  she  allows  any  such  compa- 
nies to  enter  her  confines,  to  determine  the 
conditions  on  which, the  entry  shall  be  made. 
And,  as  a  necessary  consequence  of  her  pos- 
session of  these  powers,  she  has  the  right  to 
enforce  any  conditions  imposed  by  her  laws  as 
preliminary  to  the  transaction 'of  business 
within  her  confines  by  a  foreign  corporation, 
whether  the  business  is  to  be  carried  on  through 
officers  or  through  ordinary  agents  of  the  com- 
pany; and  she  has  also  the  further  right  to 
prohibit  a  citizen  from  contracting  within  her 
jurisdiction  with  any  foreign  company  which 
has  not  acquired  the' privilege  of  engaging  in 
business  therein,  either  in  his  own  l)ehaii  or 
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through  an  agent  empowered  to  that  end. 
The  power  to  exclude  embraces  the  power  to 
regulate,  to  enact,  and  enforce  all  legislation 
in  regard  to  things  doqe  within  the  territory 
of  the  state  which  may  be  directly  or  incident- 
ally requisite  in  order  to  render  the  enforce- 
ment of  the  conceded  power  efficacious  to 
the  fullest  extent,  subject  always,  of  course, 
to  the  paramount  authority  of  the  Constitu- 
tion of  the  United  States."  The  doctrine  thus 
established  is,  in  our  judgment,  conclusive  as 
to  the  validity  of  the  pledge  of  the  securities 
^ere  in  question,  under  the  Wisconsin  stat- 
ute, and  of  the  trusts  therein  specified.  The 
defendant  association  clearly  had  the  power 
to  make  the  deposit  as  incident  to  the  ac- 
•complishment  of  the  purpose  for  which  it 
was  created.  In  North  Hudson  Mut.  Bldg. 
4Sb  L.  A8SO.  V.  First  Nat  Bank,  79  Wis. 
51,  36,  11  L.  R.  A.  845,  this  court  held 
that  a  building  and  loan  association  might 
lawfully  do  those  things  reasonably  neces- 
«ary  in  order  to  accomplish  the  objects 
and  purposes  of  its  organization  which  were 
not  expressly  forbidden.  In  general,  in  exer- 
<!ising  the  powers  conferred  by  its  charter,  a 
corporation  may  adopt  any  proper  and  con- 
venient means  tending  directly  to  their  ac- 
complishment, and  not  amounting  to  the 
transaction  of  a  separate  unauthorized  busi- 
ness. Clark  v.  Farrington,  11  Wis.  807;  State, 
Priest,  V.  Regents  of  Wisconsin  University,  54 
Wis.  15»;  Madison,  W.  db  M,  PL  Road  Go.  v. 
Wat&rtown  iSb  P.  PI.  Road  Co.  5  Wis.  173. 

The  association  defendant  had  not  been  for- 
bidden to  make  the  deposit  of  its  securities 
taken  in  the  course  of  its  business  to  enable  it 
to  enter  the  state  of  Wisconsin  or  any  other 
«tate,  and  obtain  a  license  to  transact  its  busi- 
ness therein.  It  was  the  absolute  owner  of 
these  securities,  and  it  might  lawfully  so  use 
tihem.  It  was  required  by  the  statutes  that 
"if  any  securities  on  deposit  as  provided  by 
this  act  are  wholly  or  partially  extinguished  by 
payment  of  the  same  or  otherwise,  or  such 
•securities  depreciate  in  value  for  any  cause, 
new  securities  roust  be  added,  so  that  the 
deposit  may  at  all  times  be  kept  good  and  of 
the  value  of  $100,000."  The  association  de- 
fendant, by  accepting  its  license,  was  bound 
to  comply  wiih  the  law;  and,  in  the  absence 
of  any  allegations  to  the  contrary,  it  must  be 
presumed  that  all  mortgages  deposited  at  or 
after  the  date  of  the  license,  May  10,  1889, 
were  deposited  for  the  purpose  of  complying 
with  the  law,  and  keeping  its  deposit  up  to 
the  required  amount  of  $100,000.  The  subse- 
quent amendment  to  the  articles  of  incorpora- 
tion (July  11),  providing  that  "the  board  of 
directors  shall  not  sell  or  dispose  of  any  of  the 
mortgages  held  or  owned  by  the  corporation," 
is  relied  on ;  but  this  provision  must  be  con- 
strued, we  think,  in  connection  with  the  stat- 
ute of  Minnesota,  which,  as  already  noticed, 
quite  clearly  contemplated  that  the  securities 
«f  the  association  might  be  used  and  pledged, 
if  need  be,  for  the  purpose  of  complying  with 
the  law  under  which  it  could  enter  to  transact 
business  in  another  state.  It  was  not  intended 
by  this  amendment  to  deprive  the  corporation 
of  the  power,  by  the  use  of  its  securities,  to 
maintain  and  'keep  good  its  deposits,  in  order 
to  transact  its  business  in  the  thirty-four  states 
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which  it  appears  to  have  entered  for  that  pur- 
pose. The  more  reasonable  view  would  seem 
to  be  that  the  amendment  was  intended  to 
prevent  an  absolute  sale  or  traffic  in  its  secur- 
ities,  and  not  a  deposit  of  such  securities  for 
the  purpose  indicated.  We  arrive,  therefore, 
at  the  conclusion  that  the  deposit  of  securities 
in  question,  made  with  the  state  treasurer  for 
the  purpose  indicated,  was  within  the  lawful 
power  of  the  corporation  as  represented  by  its 
directors,  and  that  the  action  of  the  directors 
in  making  it  was  binding  upon  the  corporation 
and  all  its  members  to  the  extent  and  accord- 
ing to  the  terms  of  the  statute  under  which  it 
was  made. 

5.  The  deposit  was,  as  we  have  said,  within 
the  power  conferred  upon  the  corporation,  and 
not  in  violation  of  the  trust  reposed  in  the 
board  of  directors,  that  the  affairs  of  the  cor- 
poration should  be  managed,  and  its  property 
and  funds  applied,  solely  for  the  purpose  of 
carrying  out  the  objects  for  which  the  cor- 
poration was  created.  It  is  well  settled  that  a 
corporation  cannot  avail  itself  of  the  defense  of 
ultra  vires  when  the  contract  in  question  has 
been  in  good  faith  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the 
full  benefit  of  the  performance  and  of  the  con- 
tract. Much  less  will  the  claim  that  the  trans- 
action was  ultra  vires  be  allowed  as  a  ground 
for  rescinding  the  contract,  and  restoring  to 
the  complaining  party,  on  that  ground,  the 
property  or  funds  with  which  he  has  parted, 
after  he  has  had  the  benefit  of  full  per- 
formance of  the  contract  by  the  other  party; 
and,  in  general,  the  plea  of  ultra  vires  will  not 
be  allowed  to  prevail,  whether  interposed  for 
or  against  a  corporation,  when  it  will  not  ad- 
vance justice,  but,  on  the  contrary,  will  ac- 
complish a  legal  wrong.  Kadish  v.  Garden 
City  EquUable  Loan  db  Bldg.  Asso.  151  111.  531; 
Whitney  Arms  Go.  v.  Barlow,  68  N.  Y.  62; 
Union  Nat.  Bank  v.  Matthews,  98  U.  S.  628, 
629,  25  L.  ed.  190.  "Where  it  is  a  simple 
question  of  capacity  or  authority  to  contract, 
arising  either  on  a  question  of  regularity  of  or- 
ganization or  of  power  conferred  by  the  char- 
ter, a  party  who  has  had  the  benefit  of  the 
agreement  cannot  be  permitted,  in  an  action 
founded  on  it,  to  question  its  validity.  It 
would  be  in  the  highest  degree  inequitable  and 
unjust  to  permit  the  defendant  to  repudiate  a 
contract  the  fruits  of  which  he  retains." 
Sedgw.  Stat.  Constr.  §  78.  In  2  Beach,  Priv. 
Corp.  §  425,  the  subject  is  fully  considered, 
and  numerous  modern  authorities  are  cited, 
showing  that  "where  a  contract  has  in  good 
faith  been  fully  performed  either  by  the  cor- 
poration or  the  other  party,  the  one  who  thus 
has  received  the  benefit  will  not  be  permitted 
to  resist  its  enforcement  by  the  plea  of  mere 
want  of  power."  Darst  v.  Gale,  83  111.  186; 
Carson  City  8av.  Bank  v.  Carson  City  Elevator 
Co.  90  Mich.  550;  Eolmes  <fc  G.  Mfg.  Co.  v. 
Holmes  &  W,  Metal  Co.  127  N.  Y.  260;  Ridtrr 
Life  Raft  Co.  v.  Roach,  97  N.  Y.  378;  Bradley 
V.  BaUard,  55  111.  415,  7  Am.  Rep.  656;  State 
Board  of  Agriculture  v.  Citizens'  Street  R.  Co. 
47  Ind.  407,  17  Am.  Rep.  702;  Oil  Creek  <fc  A. 
R.  R.  Co.  V.  Pennsylvania  TVansp.  Co.  83  Pa. 
160,  166. 

The  result  of  these  views  is  that  the  receiver 
appointed    by   the   circuit   court   for   Dane 
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county,  WisconBin,  is  entitled  to  retain  the 
securities  in  question,  and  to  subject  them, 
under  the  order  of  the  court,  to  the  fulfilment 
of  the  trust  upon  which  they  were  so  deposited; 
and,  to  that  end,  they  may  be  sold  or  collected, 
and  the  proceeds  so  applied,  and  any  residue 
that  may  remain  must  be  turned  over  to  the 
appellant,  the  receiver  appointed  by  the  dis- 
trict court  of  Hennepin  county,  Minnesota. 
The  corporation  defendant,  as  well  as  its  stock- 
holders and  its  receiver,  appoiuted  by  the  court 
in  Minnesota,  are  estopped  from  disputing  the 
validity  of  the  trust  upon  which  the  state 
treasurer  had  received  these  securities,  and 
held  them  when  the  corporation  became  insol- 
vent, and  this  action  was  commenced.  The 
corporation,  by  its  directors,  consented  to  and 
made  the  deposit,  and  their  action  became 
binding  alike  on  members  and  stockholders 
in  other  states;  and  they  have  thus  waived 
all  right,  on  legal  or  constitutional  grounds, 
to  question  the  validity  of  the  trust  on  which 
the  securities  are  held,  as  expressed  in  the 
statute. 

6.  We  cannot  perceive  how  it  can  be  main- 
tained that  the  contract  clause  of  the  Federal 
Constitution  can  be  invoked  to  release  these 
securities  from  the  operation  and  effect  of  such 
pledge  and  estoppel,  whatever  view  may  be 
taken  of  the  rights  and  relations  of  the  entire 
body  of  stockholders  as  between  themselves 
and  the  corporation.  They  have  waived  their 
right  to  insist  upon  the  constitutional  objec- 
tion they  urge  against  the  Wisconsin  statute, 
or  to  question  the  validity  of  the  trust.  What- 
ever modification  or  change  may  have  occurred 
in  the  contractual  relations  existing  between 
these  parties  is  the  sole  result  of  their  lawful 
and  proper  consent,  or  of  those  who  were 
chosen  and  fully  empowered  in  law  to  repre- 
sent them,  namely,  the  board  of  directors, 
without  whose  authority  the  securities  could 
not  have  been  deposited  or  pledged  under  the 
statute.  The  right  to  invoke  the  contract  pro- 
vision  of  the  Federal  Constitution,  we  think 
has  been  waived  by  them;  and  the  case  on  this 
point  falls  strictly  within  the  principle  stated 
by  Judge  Cooley  in  his  celebrated  work  on 
Constitutional  Limitations  (p.  214),  where  h  e 
states  that  *'there  are  cases  where  a  law  in  i^s 
application  to  a  particular  case  must  be  sus- 
tained, because  the  party  who  makes  objection 
has,  by  prior  action,  precluded  himself  from 
being  heard  against  it.  Where  a  constitutional 
provision  is  designed  for  the  protection  solely 
of  the  property  rights  of  the  citizen,  it  is  com- 
petent for  him  to  waive  the  protection,  and  to 
consent  to  such  action  as  would  be  Invalid  if 
taken  against  his  will. "  And  several  instances 
of  the  application  of  this  principle  are  given. 
The  learned  author  states:  "In  these  and  the 
like  cases  the  statute  must  be  read  with  an  im- 
plied proviso  that  the  party  to  be  affected  shall 
assent  thereto;  and  such  consent  removes  all 
obstacle,  and  lets  the  statute  in  to  operate  the 
same  as  if  it  had  in  terms  contained  the  con 
dition."  There  are  many  well-considered  cases 
sustaining  the  position  that  a  party  may,  by 
his  own  actor  conduct,  preclude  himself  from 
Insisting  upon  constitutional  objections  to  a 
statute  affecting  his  rights.  The  subject  is 
discussed  by  Paine,  J.,  in  Burrows  v.  Bash- 
ford,  22  Wis.  104,  where  the  opinion  is  ez- 
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pressed  that  it  is  not  unconstitutional  for  th» 
legislature  to  provide  that  a  party  may  volun- 
tarily subject  himself  to  unconstitutional  pro- 
visions as  a  condition  to  the  enjoyment  of  a 
new  advantage  given  bv  the  act.  Bo,  in  the 
present  case,  in  consideration  of  the  benefit s^ 
derived  by  the  defendant  corporation  and  its 
shareholders  from  the  statute  under  considera- 
tion, in  bein^  allowed  to  enter  the  state  and 
transact  business  therein,  they  must  be  pre- 
cluded from  insisting  upon  the  invalidity  of 
the  statute.  Barkk  of  Columbia  v.  OkAy,  17  U. 
S.  4  Wheat.  285.  4  L.  ed.  659;  Pe<ypU  v.  Mur- 
ray^ 5  Hill,  468.  A  party  may  renounce  a 
constitutional  provision  made  lor  his  benefit 
(Embury  v.  Own^,  8  N.  Y.  611.  58  Am.  Dec. 
825;  Ze0  V.  TOlolson,  24  Wend.  387,  85  Am. 
Dec.  624),  and,  having  waived  it,  cannot  sub- 
sequently ask  for  its  protection.  The  viewa 
we  have  already  expressed  render  the  conten- 
tion of  the  appellant  in  respect  to  the  relations- 
which  the  shareholders  of  a  mutual  building 
association  ordinarily  sustain  to  the  corpora- 
tion and  to  each  other  inapplicable,  as  well  as 
the  contention  that  the  enforcement  of  the 
trust  specified  in  the  statute  in  these  securities 
will  destroy  equality  of  right  between  the 
shareholders  in  general,  rendering,  as  it  is  con- 
tended, the  Wisconsin  shareholders  preferred 
shareholders. 

7.  Whatever  the  practical  result  of  the  en- 
forcement of  the  trust  in  favor  of  Wisconsin 
shareholders,  creditors,  and  others  sustaining 
contractual  relations  with  the  corporation  de- 
fendant may  be,  it  rests,  as  we  think  and  as  we 
hold,  upon  the  consent  of  the  corporation  and 
of  its  shareholders  lawfully  given,  as  it  well 
might  be  in  the  present  case,  by  and  through 
its  board  of  directors,  for  a  valid  consideration 
received  by  the  corporation  to  the  benefit  and 
advantage  of  those  now  denying  its  validity. 
The  right  of  the  state  of  Wisconsin  to  pass  and 
enforce  the  act  for  the  better  protection  of  its 
citizens  and  residents  against  irresponsible  for- 
eign corporations  entering,  or  desiring  to* 
enter,  the  state,  and  transact  business  therein 
with  its  citizens,  cannot,  we  think,  be  denied. 
We  cannot  assent  to  the  position  that  the 
security  afforded  by  the  deposit  required  by 
the  act,  and  thus  consented  to  and  made  by 
the  corporation  through  its  directors,  may  be 
avoided  or  nullified  at  the  instant  when  the 
necessity  for  retaining  it  and  enforcing  it  be- 
comes imperative.  If  it  was  lawful  to  require 
and  take  the  security,  it  is  rightful  and  lawful 
to  insist  on  it,  and  enforce  it,  according  to  the 
very  terms  and  true  meaning  of  the  act  under 
which  it  was  given;  and  insolvency  of  the  cor- 
poration will  not  release  the  trust  or  discharge 
it.  The  language  of  the  Wisconsin  statute  is 
free  from  doubt  or  ambiguity,  and  construc- 
tion has  no  office  to  perform  in  respect  to  it. 
Its  meaning  and  purpose  are  obvious,  and  it  is 
the  manifest  duty  of  the  court  to  give  it  full 
effect.  This  cannot  be  done  without  strictly 
applying  the  securities  or  their  proceeds  to  the 
uses  prescribed  by  the  statute.  This  trust  waa 
not  created  for  the  benefit  or  indemnity  bt 
members,  creditors,  and  shareholders  of  the 
defendant  corporation  generally,  residing  out 
of  the  state.  These  were  not  within  its  plan^ 
purpose,  or  policy.  The  deposit  was  required 
and  made  in  pursuance  of  a  wise  state  policy,. 
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solely  for  the  benefit  and  indemnity  of  resident 
shareholders  and  creditors,  and  for  their  pro- 
tection and  advantage  only.  Language  could 
not  have  been  readily  employed  to  have  made 
the  intention  plainer  than  is  expressed  in  the 
statute.  To  now  turn  these  securities  over  to 
the  appellant,  to  the  end  that  they  may  be  col- 
lected and  converted,  and  the  proceeds  applied 
ratably  in  satisfaction  of  all  the  claims  of 
shareholders  and  creditors  generally,  whether 
residents  of  Wisconsin,or  not, would,  we  think, 
be  a  manifest  perversion  of  the  trust,  and  ren- 
der the  security  and  indemnity  they  were 
deposited  to  furnish  resident  shareholders, 
and  others  indicated  in  the  statute,  a  mere  de- 
lusion. We  think  that  the  demurrers  to  the 
appellant's  answer  and  counterclaim  were 
properly  sustained. 
The  orders  appealed  from  are  affirmed. 


SECOND   WARD    SAVINGS    BANK    of 

Milwaukee,  Appt., 

V, 

Henry  C.  SCHRANCK,   Assignee,    etc.,   of 

Louis  Henes,  Jr.,  Respt, 


Re   Assignment  of  Louis  HENES,  Jr.,  for 
Benefit  of  Creditors. 


(- 


.Wis.. 


1.  The  remedy  on  promissory  notee 
and  warrants  of  attorney  by  statutes  in 
force  at  the  time  they  were  made,  wliich  author- 
ized the  holder  to  enter  judgmeDt,  issue  execu- 
tion, and  levy  upon  and  sell  the  debtor^s  property 
notwithstanding  any  assignment  for  creditors 
which  he  might  make  more  than  sixty  days  after 
their  issue,  constitutes  an  essential  part  of  the 
contracts  or  securities,  and  qannot  be  taken 
away  by  a  subsequent  statute  which  attempts  to 
provide  that  all  levies  or  other  processes  shall  be 
dissolved  by  such  an  assignment. 

2.  Error  in  taxing^  an  item  of  costs  is 
cured  by  promptly  remitting  that  item. 

(Cassodau^  Ch,  J*.,  diasenUu) 

(October  28,  1807.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Milwaukee  County  di- 
recting the  sheriff  to  turn  over  to  the  assignee 
for  creditors  of  Louis  Henes,  Jr.,  property  in 
his  }K>ssession  under  an  execution  in  favor  of 
plaintiff.    Eeversed, 

CROSS- APPEALS  from  orders  of  the  Supe- 
rior Court  for  Milwaukee  County  in  a 
proceeding  to  enforce  payment  of  a  claim 
against  Louis  Henes,  Jr. ,  in  favor  of  plaintiff; 
the  plaintiff  appealing  from  the  order  dissolv- 
ing the  levy  of  the  execution;  and  defendant 
appealing  from  the  order  ref using^  to  vacate 
the  judgment  and  execution,  reversed  on 
plaintijfe  appeal.  Affirmed  on  defendant's  ap- 
peal. 


Statement  by  Pinney*  J. : 

On  the  4th  of  May,  1897,  the  plaintiff  caused 
to  be  entered  In  the  superior  court  of  Milwau- 
kee county  a  judgment  by  confession  upon  a 
certain  promissory  note,  dated  August  15, 
1896,  in  and  by  which  Louis  Henes.  Jr., 
promised  to  pay  to  the  plaintiff  or  order  $24,000 
in  thirty  days  from  date,  with  interest  at  6  per 
cent  from  the  date  thereof,  and  claiming  that 
$24,078.90,  for  principal  and  interest,  was  due 
thereon.  Costs  were  included  in  the  entry  of 
the  judgment,  for  the  amount  of  $32.20.  $25 
whereof  WAS  for  attorney's  fees,  as  costs  by 
statute.  Execution  was  issued  upon  said 
judgment,  and  on  the  4th  day  of  May,  1897, 
the  sheriff  of  Milwaukee  county  levied  upon- 
certain  personal  property  of  the  defendant^ 
Henes,  of  the  value  of  about  $10,000;  and  it 
was  made  to  appear  that  he  still  retained  the 
custody  thereof,  and  claimed  the  right  to  sell 
the  same,  by  virtue  of  said  execution.  An  or- 
der was  granted,  upon  the  record,  documents,, 
etc.,  in  the  action,  that  plaintiff,  together  with 
the  sheriff  of  Milwaukee  county,  show  cause, 
etc.,  on  the  29th  day  of  May,  before  said  court, 
at  the  court-house,  etc.,  why  ihe  judgment  in 
said  action,  and  the  execution  issued  thereun- 
der, should  not  both  be  vacated  and  set  aside, 
and  the  levy  made  thereunder  dissolved.  The 
order  was  also  based  upon  the  affidavit  of 
Henry  C.  Scbranck,  from  which  it  appeared 
that  on  the  10th  day  of  May  (six  days  after  the 
entry  of  said  judgment  and  levy)  the  defend- 
ant, Louis  Henes,  Jr.,  made  to  said  Schranck 
a  voluntary  assignment  of  all  his  property  and 
estate  not  exempt  by  law,  pursuant  to  chapter 
80  of  the  Revised  Statutes  of  Wisconsin,  and 
acts  amendatory  thereof;  that  said  Schranck 
qualified  as  such  assignee,  and  was  then  acting 
as  such;  that  long  prior  to  the  entry  of  said 
judgment  the  said  defendant  was,  and  ever 
since  had  been,  insolvent;  and  that  on  the  10th 
of  May,  1897,  after  the  making  of  such  volun- 
tary assignment,  and  after  this  deponent  had 
duly  qualified,  he  demanded  of  such  sheriff  in 
writing,  the  possession  of  the  property  so  levied 
on,  but  that  said  sheriff  and  said  plaintiff  re- 
fused, and  ever  since  refused,  to  deliver  up  the 
same  to  him  as  such  assignee;  that  said  sheriff 
proposed  to  offer  for  sale  and  sell  the  said 
property  on  or  before  Wednesday,  the  26th 
day  of  May,  1897;  that  the  majority  of  the 
creditors  of  said  assignee  were  nonresidents  of 
the  state  of  Wisconsin ;  that  they  were  inter- 
ested in  said  property,  and  any  sale  that  might 
be  had  thereof,  and  that  the  best  interests  of 
all  such  creditors  would  be  promoted,  and  bet- 
ter bids  would  probably  be  procured,  provided 
said  sale  was  postponed  for  a  reasonable  time; 
that,  as  appeared  from  the  judgment  roll  in 
the  action,  the  costs  therein  were  taxed  at  the 
sum  of  $32.20,  and  allowed,  upon  the  con- 
sent of  the  defendant's  attorney,  as  set  forth  in 
his  answer;  that  said  costs  so  taxed  and  al- 
lowed at  said  sum  included  an  item  designated, 
"Costs  by  statute,  $25,"  which  the  defendant 
alleged  to  be  grossly  excessive,  and  was  in- 
cludfed  without  the  authority  or  consent  of  the 


NoTB.— For  chancre  of  remedy  as  impairing  obli- 
gation of  contract,  see  note  to  Best  v.  Baumgard- 
ner  (Pa.)  1  L.  R.  A.  358,  and  note;  Pbinuey  v.  Phin- 
ney  (Me.)  4  L.  R.  A.  dIS,  and  note;  Greenwood  v. 
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Butler  (Kan.)  22  L.  R.  A.  466;  State,  Thomas  Cruse 
Sav.  Bank.  v.  Gilliam  (Mont.)  31  L.  R.  A.  781,  and. 
noU;  also  33  L.  R.  A.  556. 
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•defendant,  and  in  fraud  of  his  rights  and  the 
rights  of  creditors;  that,  as  deponent  was  in- 
formed and  believed,  the  note  upon  which  the 
Judgment  was  rendered  was  from  time  to  time 
renewed,  and  the  time  of  payment  thereof  ex- 
tended, by  agreement  between  the  parties  to 
said  action,  and  the  last  renewal  or  extension 
thereof  was  made  April  14,  1897,  for  a  period 
of  thirty  days;  and  that  the  principal  of  said 
note  was  not  due  or  payable  until  after  the 
judgment  was  entered.  The  plaintiJQf,  after- 
wards, on  the  4th  of  May,  remitted  said  item 
of  $25  so  taxed  and  included  in  the  judgment, 
and  notified  such  assignee  thereof.  Upon  the 
hearing  of  this  motion  the  court  ordered  *Hhat 
by  reason  of  the  voluntary  assignment  by  said 
defendant,  made  on  the  10th  day  of  May,  1897. 
and  within  ten  days  after  the  property  of  said 
defendant  was  levied  upon  under  the  execution 
issued  herein  on  the  4th  day  of  May,  1897.  said 
levy  became,  and  is  hereby  declared  to  be,  dis- 
solved, and  the  said  sheriff  is  hereby  directed 
to  forthwith  turn  over  to  said  assignee,  all  and 
singular,  the  property  levied  upon  by  him  un- 
der said  execution,  and  that  the  motion  of  said 
assignee,  in  so  far  as  it  seeks  to  dissolve  said 
levy,  be,  and  the  same  is  hereby,  panted." 

It  was  further  ordered  "that  said  Judgment 
and  execution  issued  thereunder  be  not  vacated 
nor  set  aside,  but  that  the  same  stand,  and  that 
the  motion  of  said  assignee  to  vacate  or  set 
aside  said  judgment  and  execution  be  denied." 
The  plaintiff  appealed  from  that  portion  of 
the  order  directing  the  sheriff  of  Milwaukee 
county  to  turn  over  to  the  asaigoee  of  the  de- 
fendant herein  property  levied  upon  under  the 
execution  issued  upon  Qaid  judgment,  and  de- 
claring said  levy  to  be  vacitted.  The  said 
Henry  C.  8chranck.  as  assignee,  etc.,  appealed 
from  that  part  of  the  order  of  the  superior 
court  which  denied  his  motion  to  vacate  and 
set  aside  the  judgment  therein,  and  the  execu- 
tion issued  thereon. 

On  the  18th  day  of  May.  1897,  Henry  0. 
Schranck,  as  assignee  of  Louis  Henes,  Jr. ,  ob- 
tained an  order  from  the  circuit  court  of  Mil- 
waukee county,  in  the  matter  of  the  assign- 
ment of  said  Louis  Henes,  Jr.,  requiring  the 
plaintiff  in  said  judgment,  the  Second  Ward 
bavings  Bank,  and  the  sheriff  of  Milwaukee 
county,  to  show  cause  before  said  circuit 
court,  at,  etc.,  why  they,  and  each  of  them, 
should  not  be  required  to  deliver  and  turn  over 
to  Henry  C.  Schranck,  as  assignee  of  Louis 
Henes,  Jr.,  the  property  and  assets  levied  upon 
by  said  sheriff  of  Milwaukee  county  under 
two  certain  executions  issued  upon  judgments 
of  the  superior  court  of  Milwaukee  county  in 
favor  of  said  Second  Ward  Savings  Bank 
against  Louis  Henes.  Jr. ,  and  for  such  other 
or  further  order  or  relief,  etc.  This  order  was 
based  upon  the  petition  of  said  Henry  C. 
Schranck,  assignee,  stating  the  execution  and 
delivery  to  him  by  said  Louis  Henes,  Jf ,  of  the 
voluntary  assignment  of  all  his  property  and 
estate  for  the  benefit  of  his  creditors  on  May 
10,  1897,  and  that  he  thereupon  duly  qualified 
as  such  assignee,  and  had  ever  since  and  was 
then  acting  as  such. 

The  petition  further  alleged  that  the  assign- 
or, at  the  time  of  the  assignment,  and  for 
many  years  prior  thereto,  had  been  engaged 
in  the  business  of  a  wholesale  and  retail  dealer 
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in  coal  and  wood  in  said  city,  and  that  on  or 
about  August  16,  1896,  said  assignor  executed 
and  delivered  to  the  Second  Ward  Savings 
Bank  his  promissory  note  for  $24,000,  dateid 
thatday,and  due  thirty  days  after  date,together 
with  a  warrant  of  attorney  thereto  annexed,  in 
the  usual  form,  authorizing  the  confession  of 
judgment  thereon;  that  on  or  about  November 
21.  1896.  said  assignor  executed  and  delivered 
to  said  Second  Ward  Savings  Bank  his  certain 
other  promissory  note  for  $2,000,  with  warrant 
of  attorney  to  confess  judgment  thereon  thereto 
annexed,  m  the  usual  form,  payable  sixty  days 
after  date. 

The  petition  further  stated  that  upon  the  6th 
of  May,  1897,  three  days  prior  to  the  execution 
and  delivery  of  said  assignment,  the  Second 
Ward  Savings  Bank  caused  judgment  to  be 
entered  in  the  superior  court  by  confession 
upon  said  judgment  notes  as  follows,  namely, 
a  certain  judgment  for  $24,111.10,  damages 
and  costs,  and  a  certain  other  judgment  for 
the  sum  of  $1,036.68,  damages  and  costs,  and 
that  on  said  6th  day  of  May,  1897,  executions 
issued  on  said  judgments  were  delivered  to  F. 
G.  Isenring,  sheriff  of  Milwaukee  county,  who 
on  that  day  levied  upon,  all  and  singular,  the 
property  of  the  said  assignor,  and  ever  since 
had  and  retained  the  custody  of,  and  claimed 
the  right  to  sell,  the  same,  by  virtue  of  said 
executions. 

It  was  further  stated  in  said  petition  that  at 
the  time  of  the  execution  of  said  assignment, 
and  the  time  of  the  entering  and  docketing  of 
the  said  judgments,  said  Louis  Henes,  Jr.,  was 
insolvent,  and  that  it  appeared  from  his  books 
and  papers  in  the  possession  of  the  petitioner, 
and  from  statements  made  by  him  to  petitioner, 
that  said  assignor  on  the  6th  day  of  May,  18d7, 
owed  debts  to  the  amount  of  about  $57,000, 
and  that  "according  to  the  best  knowledge, 
information,  and  belief  of  your  petitioner,  the 
assets  of  said  assignor  consisted  of  the  divers 
items  therein  stated,  of  the  cash  value  of  not 
to  exceed  $10,000;"  that  at  the  time  of  the  ex- 
ecution and  delivery  of  the  said  judgment  notes 
said  Louis  Henes.  Jr.,  was  insolvent,  and  that 
at  the  time  of  the  receipt  of  said  judgment 
notes  by  said  Second  Ward  Savings  Bank  it 
knew,  or  had  reasonable  cause  to  believe,  said 
assignor  to  be  insolvent;  and  that  at  the  time 
of  the  execution  and  delivery  of  said  assign- 
ment, and  of  the  entry  of  tSe  aforesaid  judg- 
ments, said  assignor  was  insolvent.  It  alleged 
demand  by  the  assignee  of  the  sheriff  for  pos- 
session of,  all  and  singular,  the  property  of  the 
assignor  so  levied  on,  under  and  pursuant  to 
the  provisions  of  chapter  384  of  the  Laws  of 
Wisconsin  for  the  year  1897.  but  that  the  said 
sheriff  and  the  said  Second  Ward  Savings  Bank 
refused,  and  still  did  refuse,  **to  deliver  up 
possession  thereof  to  your  petitioner."  And 
the  petitioner  prayed  the  order  of  the  court  in 
the  premises,  requiring  said  sheriff  to  deliver 
and  turn  over  to  him.  as  such  assignee,  all  and 
singular,  the  property  levied  upon  by  him  as 
aforesaid,  under  and  pursuant  to  the  statutes 
in  such  case  made  and  provided. 

An  afiSdavit  was  read  at  the  hearing,  made 
by  one  Charles  G.  Schmidt,  one  of  the  general 
oflacers  of  the  Second  Ward  Savings  &Qk.  a 
judgment  creditor,  to  the  effect  that  he  was 
and  had  been  cashier  of  such  bank  for  many 
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years,  and,  as  such  officer,  personally  con- 
ducted the  transactions  mentioned  in  the  i^- 
davit  and  orcier  to  show  cause,  and  knew  all 
the  circumstances  connected  with  and  sur- 
rounding the  same;  that  the  judgments  men- 
tioned and  order  to  show  cause  were  entered 
and  docketed,  and  the  executions  issued  and 
delivered  to  the  sheriff  of  Milwaukee  county, 
and  the  levies  and  seizures  thereon  were  made 
on  the  4th  day  of  May,  1897,  and  not  on  the 
6th  day  of  May,  1897,  as  alleged  in  said  affi- 
davit; and,  further,  that»  at  the  time  of  the  re- 
ceipt of  the  judgment  notes  by  the  bank  from 
said  assignor,  the  said  bank  did  not  know,  nor 
did  affiant  or  any  of  the  other  officers  of  said 
bank,  nor  did  they  or  either  or  any  of  them, 
have  any  cause  to  believe,  that  the  assignor 
herein  was  insolvent;  that  the  bank  accepted 
and  received  both  of  said  judgment  notes  from 
the  assignor  on  the  dates  mentioned  in  (be 
-affiavit,  in  good  faith  and  for  a  valuable  con- 
sideration. Upon  the  hearing,  on  motion  by 
the  attorneys  for  each  and  all  of  said  parties, 
it  was  ordered  that  said  circuit  court  assume 
and  take  jurisdiction  of  the  matters  set  forth 
in  said  petition  and  order,  and  of  the  parties 
appearing  therein.  And  it  was  ordered  that 
the  prayer  of  said  petition  be  and  was  thereby 
granted,  and  that  by  reason  of  said  voluntary 
assignment  the  levies  set  forth  in  said  petition 
be,  and  they  were  thereby  dissolved;  and  said 
sheriff  was  directed  to  forthwith  turn  over  to 
8aid  assignee,  ail  and  lingular,  the  property 
levied  upon  by  him  under  the  executions. 
From  said  order  the  said  Second  Ward  Sav- 
ings Bank  appealed. 

Messrs.  Howard  ft  Mallory,  for  appel- 
lant: 

Rev.  Stat.  §  1693a,  was  before  this  court  in 
MeCaul  v.  Thayer,  70  Wis.  188,  in  which  case 
it  was  held  that  an  execution  levy  made  under 
a  judgment  entered  within  sixty  days  prior  to 
an  assignment  for  the  benefit  of  creditors,  upon 
a  judgment  note  ^ven  by  the  assignor  more 
than  sixty  days  prior  to  such  assignment,  is  not 
void. 

The  provisions  of  chapter  884  of  the  Laws 
of  1897,  providing  for  the  dissolution  of  pro- 
cess and  levies  upon  the  making  of  a  voluntary 
assignment  by  the  debtor,  cannot  be  held  to 
apply  to  execution  levies  made  under  judg- 
ments entered  upon  judgment  notes  given 
more  than  sixty  days  prior  to  the  making  of 
such  assifi^nment,  and  long  prior  to  the  passage 
of  said  chapter  834,  Laws  of  1897. 

To  hold  otherwise  would  be  to  sanction  an 
impairment  of  the  obligation  of  the  contract 
between  appellant  and  respondent's  assignor. 

Oatman  v.  Bcmd,  15  Wis.  20. 

A  state  cannot  constitutionally  pass  an  in- 
solvent law  which  is  to  apply  to  contracts  en- 
tered into  before  its  passage. 

2  Story,  Const.  §  1887;  Cooley,  Const.  Law, 
5th  ed.  pp.  857.  858:  Ogden  v.  Saunders,  25  U. 
8.  12  Wheat.  218.  6  L.  ed.  606;  Sturgeav, 
Crowninshteld,  17  U.  8.  4  Wheat.  122, 4  L.  ed. 
629;  Farmer^  d  M,  Bank  v.  Smith,  19  U.  S. 
6  Wheat.  181.  5  L.  ed.  224;  Leavitt  v.  Lover- 
ing,  64  N.  H.  607.  1  L.  R.  A.  58. 

Any  law  which  in  its  operation  amounts  to 
a  denial  or  obstruction  of  the  rights  accruing 
by  contract,  though  professing  to  act  only  on 
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the  remedy,  is  directly  obnoxious  to  the  pro- 
hibition of  the  Constitution. 

Davis  V.  Rupe,  114  Ind.  591;  M'Cracken  v. 
Hayward,  48  tJ.  S.  2  How.  618,  11  L.  ed.  401; 
Long  V.  Walker,  105  N.  C.  98;  Bronwn  v. 
Kimie,  42  U.  S.  1  How.  811.  11  L.  ed.  148; 
Siurges  v.  Crownin shield,  17  U.  S.  4  Wheat, 
122.  4  L.  ed.  529;  Ogden  v.  Saunders,  25  U.  8. 
12  Wheat.  218,  6  L.  ed.  606;  Baldwin  v.  Hals, 
68  U.  8.  1  Wall.  2'>8,  17  L.  ed.  581;  Edwards 
V.  Kearzey,  96  U.  8.  595,  24  L.  ed.  798; 
Brown  v.  Smart,  145  U.  S.  454.  86  L.  ed.  778; 
People,  Reynolds,  v.  Buffalo,  140  N.  Y.  801. 

The  remedy  given  to  appellant,  to  enforce 
the  right  given  to  him  by  the  execution  of  the 
judgment  notes  In  this  case,  by  the  law  as  it 
existed  at  the  time  of  the  execution  of  said 
notes,  was  to  enter  judgment,  issue  execution 
thereon,  levy  upon  the  property  of  the  debtor 
and  sell  the  same  to  satisfy  its  debt.  And,  at 
the  time  of  the  execution  of  the  judgment 
notes  in  this  case,  this  right  could  not  be  taken 
away  by  the  making  of  a  voluntary  assignment 
by  the  debtor,  providing  that  the  judgment 
note,  upon  which  judgment  w&s  entered,  waB 
given  more  than  sixty  days  prior  to  the  making 
of  such  assignment. 

McCaul  V.  Thayer,  70  Wis.  188. 

Mr.  William  D.  Van  Dyke,  with  Messrs, 
Sylvester,  Scheiber,  ft  Orth,  for  re- 
spondent: 

Unless  the  act  is  unconstitutional  beyond  all 
reasonable  doubt,  the  courts  will  hold  it  con- 
stitutional. 

PoUock  V.  Farmerif  Loan  <fc  T.  Co.  158  U.  8. 
699, 89  L.  ed.  1147;  Sinking  Fund  Gases,  99  U. 
8.  700.  25  L.  ed.  496;  Burlington,  G.  R.  db  iV. 
R.  Co.  V.  Dey,  82  Iowa,  812, 12  L.  R.  A.  486,  8 
Inters.  Com.  Rep.  584;  Beverly  v.  Bamitz,  55 
Kan.  466.  81  L.  R.  A.  74. 

Chapter  844.  Laws  1897.  is  a  mere  change 
of  remedy.    Certain  remedies  may  be  changed. 

A  change  in  the  law  respecting  execution 
levies  is  a  change  in  the  remedy. 

Freeman,  Executions,  ^  84;  Johnson  v. 
Fletcher,  64  Miss.  628,  28  Am.  Rep.  888; 
Wendell  v.  La>on,  30  Minn.  284. 

Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of  the 
state,  provided  the  alteration  does  not  impair 
the  obli|?ation  of  contract. 

Cooley,  Const.  Law.  6th  ed.  p.  284;  Ogden 
V.  Saunders,  25  U.  8.  12  Wheat.  218,  6  L.  ed. 
fm-,  Siurges  y.Crowninshield,  17  U.  8.  4  Wheat. 
122,  4  L.  ed.  529;  Von  Baumhach  v.  Bade,  9 
Wis.  560,  76  Am.  Dec.  288. 

Hon.  John  F.  Dillon,  in  5  Am.  L.  Reg.  N. 
8.  p.  91,  says  that  such  decisions  may  in  a 
genera]  way  be  divided  into  three  classes: 

One  class  maintains  that  the  obligation  of  a 
contract,  legally  regarded,  consists  in  the 
remedy  which  the  law  gives  to  enforce  it,  and 
as  a  consequence,  the  efficiency  of  the  remedy 
cannot  be  impaired  without  thereby  impairing 
the  obligation.  Another  class  broadly  dis- 
tinguishes between  obligation  and  remedy,  and 
maintains  that  the  remedy  may  be  changed  or 
even  wholly  taken  away  by  the  legislature 
without  contravening  the  Constitution  of  the 
United  States. 

But  the  prevailing  view  is  a  middle  one  be- 
tween these  extremes,  and  asserts  the  doctrine 
that  the  remedy  may  be  changed  in  the  rcgu- 
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lar  and  ordinary  course  of  legislation,  pro- 
vided it  is  not  destroyed,  or  the  rights  which 
existed  in  favor  of  the  creditor  at  the  time  the 
contract  was  made  are  not  substantially  inter- 
fered with,  seriously  embarrassed,  or  defeated. 

No  definite  lines  have  been  drawn  between 
the  obligations  of  a  contract  and  permitted 
changes  of  remedies.  Every  case  has  been 
and  must  be  determined  upon  its  own  circum- 
stances. 

United  States,  Von  Hoffman,  v.  Quincy,  71 
U.  S.  4  Wall.  535,  18  L.  ed.  403;  Antoni  v. 
Oreenhmc,  107  U.  B.  775,  27  L.  ed.  471;  Morky 
V.  Lake  Shore  <fc  M.  8,  R.  Co.  146  U.  B.  162, 86 
L.  ed.  925;  Edwards  y.  Keaney,  96  U.S.  595, 
24  L.  ed.  793;  Branson  v.  Kinzie,  42  U.  8.  1 
How.  817,  11  L.  ed.  145;  DavU  v.  Rape,  114 
Ind.  588;  Day  v.  Madden  (Colo.  App.)  48  Pac. 
1053;  Von  Baumhach  v.  Bade,  9  Wis.  560,  76 
Am.  Dec.  288;  M'Gracken  v.  Hayward,  48  U. 
S.  2  How.  608.  11  L.  ed.  397;  Bamitz  v. 
Be!)erly,  163  U.  S.  118.  41  L,  ed.  93. 

State  insolvent  laws  discharging  the  debtor 
impair  the  obligation  of  prior  contracts. 

Stvrges  v.  Crowinshield,  17  U.  S.  4  Wheat. 
122,  4  L.  ed.  529;  Ogden  v.  Saunders,  25  U.  S. 
12  Wheat.  213,  6  L.  ed.  606. 

The  reason  assigned  is  that  the  discharge 
changes  the  express  terms  of  the  obligation  by 
extinguishing  it. 

Benny  v.  Bennett,  128  (J.  S.  489,  82  L.  ed. 
491. 

So  do  statutes  destroying  all  remedy,  or 
rendering  the  only  remaining  remedy  practi- 
callv  useless. 

Branson  v.  Kinzie,  42  U.  S.  1  How.  311.  11 
L.  ed.  148;  Wolff  v.  Neio  Orleans,  103  U.  8. 
358,  26  L.  ed.  895;  Oatman  v.  Bond,  15  Wis. 
21;  Easbroucky,  Shipman,  16  Wis.  297. 

So  do  statutes  extending  the  time  of  redemp- 
tion. 

Bronson  v.  Kinzie,  42  U.  S.  1  How.  811,  11 
ed.  148;  Bamitz  v.  Beverly,  163  U.  S.  118,  41 
L.  ed.  93;  Robinson  v.  Bowe,  18  Wis.  84. 

The  reasons  assigned  are;  (1)  such  changes 
are  directly  contrary  to  the  express  terms  of 
the  contract,  and  (2)  take  from  the  mortga> 
gees,  etc.,  and  confer  upon  the  mortgagor  an 
equitable  estate  with  an  extended  right  of  pos- 
session  etc. 

Barnitz  v.  Beverly,  163  D.  S.  118,  41  L.  ed. 
98;  Day  v.  Madden  (Colo.  App.)  48  Pac.  1053. 

So  do  unreasonable  exemption  laws. 

OunnY,  Barry,  82  U.  8.  16  Wall.  610,  21  L. 
ed.  212;  Edwards  v.  Kearzey,  96  U.  8.  595,  24 
L.  ed.  798. 

So  do  valuation  and  appraisement  laws. 

Bronson  v.  Kinzie,  42  U.  S.  1  How.  811,  11 
L.  ed.  143;  M*Craekenv.  Eayward,  43  U.  8. 
2  How.  608,  U  L.  ed.  897. 

Stay  laws. 

Jacobs  V.  Smallwood,  63  N.  C.  112;  Edwards 
V.  Kearzey,  96  U.  8.  595,  24  L.  ed.  793. 

Statutes  changing  any  remedy  included  in 
the  contract,  by  its  express  terms,  like  any 
other  change  of  its  terms,  its  legal  construc- 
tion, its  validitv,  or  its  discharge,  impair  its 
obligation,  unless  a  substantial  remedy  re- 
mains. 

BiUmeyer  v.  Evans,  40  Pa.  324;  Boice  v. 
Boice,  27  Minn.  371. 

The  -following  changes  of  remedy  do  not 
impair  the  obligation  of  contracts: 
89  L.  R.  A. 


1.  Statutes  abolishine:  imprisonment  for 
debt. 

Penniman's  Case,  103  U.  8.  714,  26  L.  ed. 
602;  Mason  v.  Haile,  25  U.  8.  12  Wheat.  870. 
6  L.  ed.  660. 

(2)  Statutes  abolishing  distress  for  rent 
Van  Rensselaer  v.  Snyder,  13  N.Y.  299;  Con- 
key  V.  ^art,  14  N.  Y.  22;  Stocking  v.   Hunt,  a 
Denio,  274;  Madland  v.  Benland,  24  Minn. 
872. 

(3)  Statutes  creating  reasonable  additional 
exemptions. 

Morse  v.  Ooold,  11  N.  Y.  281,  62  Am.  Dec. 
103. 

(4)  Statutes  changing  the  rate  of  interest  on 
judgments. 

Connecticut  Mut.  L,  Ins,  Co,  v.  Cushrnan, 
108  U.  8.  51.  27  L.  ed.  648;  Morely  v.  Laker 
Shore  A  M.  S,  R,  Co.  146  U.  8.  162,  86  L.  ed. 
925. 

(5)  Statutes  relating  to  time: 

(A)  Statutes  of  limitation. 

Jackson,  Bart,  v.  Lamphire,  28  U.  8.  8  Pet. 
280,  7  L.  ed.  679;  Terry  v.  Anderson,  95  U.  8. 
628,  24  L.  ed.  365. 

(B)  Statutes  increasing  the  time  to  answer 
and  requiring  six  months'  notice  of  foreclo- 
sure sale. 

Von  Baumbach  v.  Bade,  9  Wis.  560,  76  Am. 
Dec.  283. 

(C)  Statutes  requiring  thirty  days*  notice 
for  mechanics'  liens  and  tax  deeds. 

Curtis  V.  Whitney,  80  U.  8. 13  Wall.  68, 20 
L.  ed.  513;  Best  v.  Baumgardner,  122  Pa.  17, 
1  L.  R.  A.  356. 

(D)  Recording  acts  giving  prioritv  as  to  time. 
Jackson,  Hart,  v.  Lamphire,  28  U.  8.  8  Pet. 

280,  7  L.  ed.  679. 

(E)  Statutes  requiring  ten  days'  notice  to 
quit. 

Woods  V.  Souey,  166  111.  407;  Van  Rensselaer 
V.  Snyder,  13  N.  Y.  299. 

(6)  Statutes  postponing  time  of  sale  under 
mortgage  foreclosure  until  one  year  after  judg- 
ment. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Neetes,  4ft 
Wis.  147. 

(7)  Statutes  vacating  prior  attachment  ieviea 
after  an  assignment. 

Bigelow  v.  Pritchard,  21  Pick.  169;  Gay  v. 
Raymond,  140  Mass.  69;  Baum  v.  Raphael,  57 
Cal.  861;  Baldwin  v.  BueweU,  52  Vt,  57;  El- 
ton  V.  O'Connor,  6  N.  D.  1.  88  L.  R.  A.  524; 
Day  V.  Madden  (Colo.  App.)  48  Pac.  1053. 

(8)  Statutes  vacating  garnishments. 
Freiberg  v.  Singer,  90    Wis.   608;    Charles 

Baunibadi  Co.  v.  Singer,  86  Wis.  829;  North 
Star  Boot  dk  Shoe  Co.  v.  Lorefoy,  88  Minn.  239. 

Any  statute  is  unconstitutional,  as  impair- 
ing the  obligation  of  contracts,  which  intro- 
duces a  change  into  the  express  terms  of  th^ 
contract,  its  legal  construction,  its  validity,  or 
discharge. 

The  remedy  provided  by  law  for  theenforc- 
ment  of  a  contract  is  no  part  of  its  obligation^ 
— unless  included  in  the  express  terms  of  the 
contract,— and  whatever  pertains^merely  to  the 
remedy  may  be  changed,  modified,  or  abro- 
gated by  the  legislature  in  its  discretion  to  any 
extent,  provided  a  substantive  remedy  be  still 
left  to  the  creditor,  and  such  changes  may  con- 
stitutionally apply  to  existing  contracts. 

3    Am.    &    £ng.  Enc.  Law,  p.  758;    Von 
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Baumbach  v.  Bade,  0  Wis.  660,  76  Am.  Dec. 
288;  Oatman  v.  Bond,  15  Wis.  21;  Robinson  v. 
Bowe,  18  Wis.  842;  Bronson  v.  Kinsie,  42  U. 
S.  1  How.  811,  11  L.  ed.  148. 

The  legislature  may  abolish  a  part  of  the 
remedy  or  one  of  two  remedies. 

Mason  v.  Haile,  25  U.  S.  12  Wheat.  870.  6 
L.  ed.  660:  Beers  y.  HaughUm,  84  U.  S.  9  Pet. 
^9,  9  L.  ed.  157;  United  States,  Butz,  v.  Mus- 
catine, 75  U.  S.  8  Wall.  575,  19  L.  ed.  490: 
Pmniman's  Case,  108  U.  S.  714,  26  L.  ed.  602; 
Tennessee,  Bloomstein,  v.  Bneed,  96  U  S.  69, 
24  L.  ed.  610;  Richardson  v.  Cook,  87  Vt,  599, 
88  Am.  Dec.  622. 

The  time  within  which  a  remedy  may  be 
exercised  may  be  limited  or  extended  for  a 
definite  and  reasonable  period. 

Von  Baumbach  v.  Bade,  9  Wis.  582,  76  Am. 
Dec.  288. 

The  fact  that  the  substituted  or  remaining 
remedy  is  less  beneficial  does  not  make  the 
•change  unconstitutional. 

Bronson  v.  Kirnie,  42  U.  B.  1  How.  811,  11 
L.  ed.  148;  CurtU  v.  Whitmy,  80  U.  8.  18 
Wall.  68,  20  L.  ed.  513;  Von  Baumbach  v. 
Bade,  9  Wis.  560,  76  Am.  Dec.  288;  Streubel 
V.  Milwaukee  &  M.  i?.  Co.  18  Wis.  68;  Cooley, 
Const.  Lim.  6th  ed.  285;  United  States,  Von 
Hoffman,  v.  Ouincj/,  71  U.  8.  4  Wall.  535,  18 
L.  ed.  408;  Hamilton  Gaslight  &  C,  Co,  v. 
HamUton,  146  U.  8.  258,  86  L.  ed.  968; 
Fourth  Nat,  Bank  v.  Francklyn,  120  U.  8.  747, 
80  L.  ed.  825. 

The  question  of  the  sufficiency  of  the  re- 
maining* remedy  is  one  of  reasonableness. 

Von  Baumbach  v.  Bade,  9  Wis.  560, 76  Am. 
Dec.  283;  Antoni  v.  Oreenhoic,  107  U.  8.  769, 
27  L.  ed.  468;  Jackson,  Hart,  v.  Lamphire,  28 
U.  8.  8  Pet.  280,  7  L.  ed.  679;  Terry  v.  Ander- 
^on,  95  U.  8.  628,  24  L.  ed.  865. 

Tested  by  the  few  general  principles  laid 
down  by  the  courts,  chapter  884  is  constitu- 
tional. 

The  remedy  in  question  on  this  appeal  was 
a  purely  special,  statutory  remedy,  permitting 
a  preference,  and  was  subject  to  change. 

McCavly.  Thayer,  70  Wis.  188;  Freiberg  y. 
Singer,  90  Wis.  608;  Watson  v.  New  Tark  (7. 
R.  Co,  47  N.  Y.  157. 

Statutes  abolishing  priorities  or  preferences 
given  by  statute  do  not  impair  the  obligation 
of  contracts. 

Harrison  v.  Sterry,  9  U.  8.  5  Cranch,  298, 
8  L.  ed.  106;  Ogden  v.  Saunders,  25  U.  8.  12 
Wheat.  213,  6  L.  ed.  606;  Elton  v.  O'Connor, 
«  N.  D.  1,  88  L.  R.  A.  524;  Baldwin  v.  Bus- 
well,  52  Vt.  57.  Davis  v.  Rupe,  114  Ind.  588; 
Watson  V.  New  York  0,  R.  Co.  47  N.  Y.  157. 

The  constitutionality  of  chapter  884  is  sup- 
ported by  the  authorities. 

Elton  V.  O'Connor,  6  N.  D.  1,  88  L.  R.  A. 
524;  Bank  of  United  States  v.  Longworth,  1 
McLean,  85;  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  8.  747, 80  L.  ed.  825;  WendeU  v.  Lebon, 
80  Minn.  234;  Day  v.  Madden  (Colo.  App.)  48 
Pac.  1058;  Denny  v.  Bennett,  128  U.  8.  497, 
82  L.  ed.  494;  Bigelow  v.  Pritehard,  21  Pick. 
169;  Baldwin  v.  Buswell,  52  Vt.  57;  Von 
Baumbach  v.  Bade,  9  Wis.  560,  76  Am.  Dec. 
288;  Northwestern  Mut.  L.  Ins.  Co.  v.  Neeves, 
46  Wis.  147;  Freiberg  v.  Singer,  90  Wis. 
698. 

89L.R,  A. 


'Pinney*  J.,  delivered  the  opinion  of  the 
court: 

Except  as  to  a  matter  of  costs  in  the  entry 
of  the  largest  judgment  against  Louis  Henes, 
the  question  involved  in  these  appeals  is 
whether  chapter  334,  Laws  1897,  as  applied  to 
the  facts  stated,  is  unconstitutional,  as  impair- 
ing the  obligation  of  the  contracts  contained  in 
the  notes  and  warrants  of  attorney  upon  which 
the  judgments  above  set  forth  were  entered;  the 
respondent  claiming  that  this  statute  is  a  per- 
mitted change  of  the  existing  remedy,  while 
the  defendant  bank  claims  that  the  statute  is  a 
law  impairing  the  oblif^tion  of  these  contracts, 
and  its  substantial  rights  under  them,  and 
therefore  void,  under  the  provisions  of  the  Con- 
stitutions of  the  state  and  of  the  United  8tates, 
prohibiting  the  passage  of  any  law  impairing 
the  obligation  of  contracts.  The  act  in  ques- 
tion took  effect  April  30,  1897.  and  is  "An  Act 
to  Amend  Chapter  80,  Rev.  Stat,  for  1878,  En- 
titled, *0f  Voluntary  Assignments.'  "  It  pro- 
vides that  "whenever  the  property  of  an  insolv- 
ent debtor  is  attached  or  levied  upon  by  virtue  of 
any  process  in  favor  of  a  creditor,  or  a  garnish- 
ment is  made  against  such  a  debtor,  such  debt- 
or may,  within  ten  days  thereafter,  make  an 
assignment  of  all  his  property  and  estate  not 
exempt  by  law,  for  the  equal  benefit  of  all  his 
creditors,  as  provided  by  law;  whereupon  all 
such  attachments,  levies,  garnishments,  or 
other  processes  shall  be  dissolved  and  the  prop- 
erty attached  or  levied  upon  shall  be  turned 
over  to  such  assignee  or  receiver."  The  act  is 
a  general  one,  and  is  an  amendment  to  and  a 
part  of  the  voluntary  assignment  law  of  the 
state,  which,  taken  in  connection  with  the  act 
providing  for  the  discharge  of  a  debtor  (Laws 
1889,  chap.  885).  is,  in  substance  and  effect,  an 
insolvent  or  bankrupt  law,  and  as  such  per- 
mitted, in  the  absence  of  Federal  legislation. 
The  notes  and  warrants  of  attorney  had  been 
given  more  than  sixty  days  before  the  passage 
of  the  act.  The  remedy  given  to  the  appellant 
at  the  time  these  contracts  were  made  was  to 
enter  judgment  pursuant  to  the  warrants  of  at- 
torney, issue  execution  thereon,  and  levy  the 
same  upon  the  property  of  the  debtor,  and  sell 
it  to  satisfy  the  debt.  This  right,  at  the  time 
the  notes  and  warrants  of  attorney  were  given, 
could  not  be  taken  awav  by  the  making  of  a 
voluntary  assignment  by  the  debtor,  if  the 
notes  and  warrants  of  attorney  upon  which  the 
judgment  was  entered  had  been  given  more 
than  sixty  days  prior  to  the  making  of  such  as- 
signment, even  though  the  maker  was  insolvent 
at  the  time  they  were  given,  and  when  the 
judgment  was  entered.  McCaul  v.  Thayer,  70 
Wis.  188.  Section  1698a,  Sanborn  &  Berry- 
man,  Anno.  Stat.,  provides  that  "every  execu- 
tion levy  made  under  a  judgment  confessed 
against  any  such  insolveut  debtor  within  sixty 
days  prior  to  any  assignment  for  the  benefit  of 
creditors,  or  under  a  judgment  entered  on  a 
judgment  note,  by  any  such  debtor,  within 
sixty  days  prior  to  anv  such  assignment,  and 
the  lien  of  any  such  Judgments  upon  real  es- 
tate, shall  be  void  and  of  no  effect." 

In  McCaul  v.  Thayer,  70  Wis.  188,  this  sec- 
tion  was  before  the  court  for  consideration; 
and  it  was  held  that  an  execution  levy  made  un- 
der a  judgment  entered  within  sixty  days  prior 
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to  an  assignment  for  the  benefit  of  creditors, 
upon  a  judgment  note  given  by  the  assignor 
more  than  sixty  days  prior  to  such  assignment, 
was  not  void.  The  court,  by  Orton,  J.,  said 
that  the  only  mischiefs  to  be  cured  by  the  act 
were  acts  of  the  debtor  by  which  he  preferred 
creditors,  and  prevented  "the  ec^ual  distribu- 
tion of  his  property  among  all  of  his  creditors/' 
and  that  the  entry  of  judgment  at  the  instance 
of  the  plaintiff  or  creditor  alone,  ''upon  a  judg> 
ment  note  given,"  was  in  no  sense  his  act  at 
the  time  of  such  entry.  "He  is  entirely  pas- 
sive. He  can  do  nothing  to  aid  it  or  to  pre- 
vent it.  He  has  given  a  power  of  attorney, 
which  is  irrevocable,  because  coupled  with  an 
interest.  The  entry  of  judgment  on  such  a 
note  by  the  creditor  is  not  one  of  the  evils  or 
within  the  mischief  to  be  cured,  or  named  in 
the  title,  or  within  the  purview  of  the  law." 
*  *The  rights  of  the  parties  had  become  fixed  by 
the  giving  of  such  a  note  when  it  was  lawful 
and  coald  not  possibly  change  the  condition 
of  the  debtor  as  to  his  creditors,  or  prevent  the 
equal  distribution  of  his  property  among  them." 
Aiid  that  '*the  entry  of  judgment  is  a  mere 
legal  consequence  of  the  giving  of  the  judg- 
ment note.  It  is  not  a  new  act  by  the  debtor, 
but  a  natural  and  legal  result,  beyond  his  con> 
trol;"  that  "the  judgment,  so  to  speak,  is  em- 
bodied within  the  note,  and  a  necessary  part 
and  essential  element  of  it,  and  the  note  natur- 
ally changes  its  form  into  a  judgment  of  rec- 
ord, under  the  statute."  And,  further  com- 
menting upon  such  securities,  he  said:  "A 
judgment  note  is  a  security,  and  a  valuable 
one.  to  the  holder,  and  it  is  so  recited  in  the 
power  of  attorney.  This  method  of  business 
has  grown  into  the  very  necessities  of  our  busi- 
ness of  banking,  merchandising,  commerce, 
and  of  buyine  and  selling  in  all  forms,  and  of 
exchange.  It  is  the  most  common  as  well  as 
the  most  valuable  method  of  security  in  con- 
nection with  commercial  paper,  and  to  destroy 
or  discredit  it  would  derange  and  unsettle  the 
business  of  the  country,  and  seriously  affect 
the  public  interests." 

The  contention  that  the  debtor  could  pre- 
vent the  entry  of  judgment  indirectly,  by  mak- 
ing an  assignment,  was  combated,  as  not  within 
the  intention  of  the  legislature,  as  it  would 
work  a  violation  of  the  contract  rights  of  such 
a  creditor.  It  was  further  laid  down  that  the 
power  of  attorney  to  enter  judgment  upon  the 
note  when  due,  and  which  gave  the  note  the 
name  and  character  of  a  judgment  note,  added 
value  thereto  in  the  market,  as  well  as  intrinsi- 
cally, "and  that  value  neither  the  debtor  nor 
the  legislature  has  any  right  to  lessen  by  pro- 
hibiting its  use  in  entering  judgment  by  any 
pretext  of  technical  or  legal  fraud;"  and  it  wias 
there  held  (that 'the  2d  clause  of  §  2,  chap. 
349,  Laws  1888,  should  be  construed  as  if  it 
read,  "or  under  a  judgment  entered  on  a  judp;- 
ment  note  made  by  any  such  debtor  within 
sixty  days  prior  to  any  such  assignment." 
Under  the  decision  in  McCavl  v.  Thayer,  70 
Wis.  188,  judgment  notes  were  thus  placed 
upon  a  basis  by  which  they  were  greatly  in- 
creased in  value,  and  a  much  more  extended 
use  was  made  of  them  by  merchants,  bankers, 
and  business  men,  as  securities. 

The  remedy  given  to  the  appellant  by  the  law 
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in  force  at  the  tinie  these  notes  and  warrants 
of  attorney  were  given,  and  which  entered  into, 
and  formed  a  part  of,  the  contracts,  and  made 
them  particularly  valuable,  was  to  enter  judg- 
ment, issue  execution,  and  levy  upon  the  prop- 
erty of  the  debtor,  and  sell  the  same  to  satisfy 
the  debt.  The  debtor  could  not  defeat  it  by 
revoking  the  warrant  of  attorney.  The  notes- 
and  warrants  of  attorney  were  potentially  judg- 
ments upon  which  an  execution  could  be  speedi- 
ly issued  and  levied.  They  were  substantially 
preferences  legally  and  properly  acquired  by 
the  appellant  over  all  other  creditors  of  the 
defendant.  The  time  within  which  they  might 
be  questioned  by  the  assignee  of  the  maker, 
under  his  voluntary  assignment  for  the  benefit 
of  his  creditors,  had  expired,  and  the  prefer- 
ences had  become  absolute,  before  the  act  of 
1897  became  operative.  The  effect  of  the  stat- 
ute upon  these  contracts,  according  to  its 
terms,  was  to  enable  the  debtor  (assignor)  to 
revoke  the  remedy  thus  given,  and  to  render 
these  securities  as  a  means  of  reaching  and 
selling  his  property  to  satisfy  the  judgments 
thereon  of  no  value  whatever.  It  authorized 
and  empowered  the  debtor,  at  his  option,  to 
withdraw  his  property  from  a  levy  for  that 
purpose,  and  defeat  the  remedy  which  made 
them  especially  valuable;  and,  if  the  conten- 
tion of  the  respondents  is  maintained,  the 
remedy  secured  by  these  contracts  might  thus 
be  utterly  defeated  at  the  option  of  the  as- 
signor. The  orders  appealed  from,  pursuant 
to  the  statute,  dissolved  the  levy  made,  and 
rescued  the  property  from  the  hands  of  the 
sheriff  and  the  creditor  thus  rightfully  pursu- 
ing it,  to  work  out  the  remedy  secured  to  him 
by  the  law  of  the  contracts.  It  is  contended 
in  support  of  the  act  that  it  is  a  part  of  the 
state  system  of  insolvency  or  bankruptcy,  and 
that  it  is'  legislation  which  relates  to  the  rem- 
edy, and  so  within  the  constitutional  compe- 
tency of  the  legislature. 

In  Edwards  v.  Keareey,  96  U.  S.  600,  24  L. 
ed.  796,  it  was  said  that  "the  obligation  of 
a  contract  includes  everything  within  its  ob- 
ligatory scope.  Among  these  elements  nothing 
is  more  important  than  the  means  of  enforce- 
ment. This  is  the  breath  of  its  vital  existence. 
Without  it,  the  contract,  as  such,  in  view  of 
the  law,  ceases  to  be,  and  falls  into  the  class 
of  those  'imperfect  obligations,"  as  they  are 
termed,  which  depend  for  their  fulfilment 
upon  the  will  and  conscience  of  those  upon 
whom  they  rest.  The  ideas  of  right  and  rem- 
edy are  inseparable.  'Want  of  right  and  want 
of  remedy  are  the  same  thing.  ...  A  stat- 
ute providing  that  a  previous  contract  of  in- 
debtment  may  be  extinguished  by  a  process  of 
bankruptcy  would  involve  its  discharge;  and 
a  statute  forbiding  the  sale  of  any  of  the  debt- 
or's property  under  a  judgment  upon  such  a 
contract  would  relate  to  the  remedy.'  ...  It 
cannot  be  doubted,  either  upon  principle  or 
authority,  that  each  of  such  laws  would  vio- 
late the  obligation  of  the  contract,  and  the  last 
not  less  than  the  first.  These  propositions 
seem  to  us  too  clear  to  require  discussion.  It 
is  also  the  settled  doctrine  of  this  court,  that  the 
laws  which  subsist  at  the  time  and  place  of 
making  a  contract  enter  into  and  form  a  part 
of  it,  as  if  they  were  expressly  referred  to  or 
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incorporated  in  its  terms.  This  rule  embraces 
alike  those  which  affect  its  Taliditv,  construc- 
tion, discharge,  and  enforcement/' 

In  Oreen  v.  BiddU,  21  U.  8.  8  Wheat.  1,  5 
L.  ed.  547,  the  court  said:  '*It  is  no  answer 
that  the  acts  of  Kentucky,  now  in  question, 
are  regulations  of  the  remedy,  and  not  of  the 
right  to  lands.  If  those  acts  so  change  the  na- 
ture and  extent  of  existing  remedies,  as  mate- 
rially to  impair  the  rights  and  interests  of  the 
owner,  they  are  just  as  much  a  violation  of  the 
compact  as  if  they  directly  overturned  his 
rights  and  interests. "  And  it  was  further  said 
[42  U.  8.  1  How.  816,  11  L.  ed.  145]  that: 
'^whatever  belongs  merely  to  the  remedy  may 
be  altered  according  to  the  will  of  the  state, 
provided  the  alteration  does  not  Impair  the  ob- 
ligation of  the  contract.  But  if  that  effect  is 
produced,  it  is  immaterial  whether  it  is  done 
by  acting  on  the  remedy,  or  directly  on  the 
contract  itself.  In  either  case  it  is  prohibited 
by  the  Constitution,"— and  that  the  test  as  to 
whether  a  contract  has  been  impaired  is 
whether  its  value  has,  by  legislation,  been 
diminished.  It  is  not.  by  the  Constitution,  to 
be  impaired  at  all.  This  is  not  a  question  of 
degree  or  manner  or  cause,  but  of  encroach- 
ing in  any  respect  on  its  obligation, — dispens- 
ing with  any  part  of  its  force.  Planter's  Bank 
v.  Sharp,  47  U.  8.  6  How.  801.  12  L.  ed. 
447. 

In  Antoni  v.  Oreenhow,  107  U.  8.  769.  27 
L.  ed.  468,  it  was  said  that  "it  is  competent 
for  the  state  to  change  the  form  of  the  remedy, 
or  to  modify  it  otherwise  as  they  may  see  nt, 
provided  no  substantial  right  secured  by  the 
contract  is  thereby  impairea.  .  .  .  Whenever 
the  result  last  mentioned  is  produced,  the  act 
is  within  the  prohibition  of  the  Constitution 
and  to  that  extent  void." 

In  Brine  v.  Hartford  F.  Ins,  Co.  96  U.  8. 
627-687,  24  L.  ed.  858-861,  it  was  held, 
through  Mr.  Justice  Miller,  that  *'all  the 
laws  of  a  state  existing  at  the  time  a  mortgage 
or  any  other  contractus  made  which  affect  the 
rights  of  the  parties  to  the  contract,  enter  into 
and  become  a  part  of  it,  and  are  obligatory  on 
all  courts  which  assume  to  give  a  remedy  on 
such  contracts;  [that]  the  construction,  valid- 
ity, and  effect  [of  contracts]  are  governed  by 
the  place  where  they  are  made  and  are  to  he 
per&rmed.  ...  It  is  therefore  said  that 
these  laws  enter  into,  and  become  a  part  of, 
the  contract.*  There  is  no  doubt  that  a  dis- 
tinction has  been  drawn,  or  attempted  to  be 
drawn,  between  such  laws  as  regulate  the 
rights  of  the  parties,  and  such  as  applv  only 
to  the  remedy.  It  may  be  conceded  that  in 
some  cases  such  a  distinction  exists.  In  the 
recent  case  of  Tenmesee,  Bloomstein,  v.  Sneed, 
96  U.  8.  69,  24  L.  ed.  610.  we  [the  court] 
held  that,  so  long  as  there  remained  a  suf- 
ficient remedy  on  the  contract,  an  act  of 
the  legislature  changing  the  form  of  the  rem- 
edy did  not  impair  the  obligation  of  the  con- 
tract. But  this  doctrine  was  said  to  be  subject 
to  the  limitation  that  there  remained  a  remedy 
which  was  complete,  and  which  secured  all 
the  substantial  rights  of  the  party.  .  .  .  At  all 
events,  the  decisions  of  this  court  are  numer- 
ous that  the  laws  which  prescribe  the  mode  of 
enforcing  a  contract,  which  are  in  existence 
when  it  is  made,  are  so  far  a  part  of  the  con- 
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tract  that  no  change  in  these  laws  which  seri- 
ously interfere  with  that  enforcement  are 
valid,  because  they  impair  its  obligation  within 
the  meaning  of  the  Constitution  of  the  United 
States."  Edwards  v.  Kearzey,  96  U.  8.  595,  24 
L.  ed,  798.  And  the  learned  justice,  enforc- 
ing his  argument,  quoted  from  the  opinion  of 
Chief  Justice  Taney  in  the  case  of  Bronson  v. 
Kinzie,  42  U.  8.  1  How.  816,  11  L.  ed.  146,  aa 
follows:  "Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will 
of  the  state,  provided  the  alteration  does  not 
impair  the  obligation  of  the  contracts,  but  if 
that  effect  is  produced  it  is  immaterial 
whether  it  is  done  by  acting  on  the  remedy  or 
directly  on  the  contract  itself.  In  either  case 
it  is  prohibited  by  the  Constitution."  And 
further  that  "it  is  manifest  that  the  obliga- 
tion of  the  contract,  and  the  rights  of  a  party 
under  it,  may.  in  effect,  be  destroyed  by  denv- 
ing  a  remedy  altogether,  or  may  be  seriously 
impaired  by  burdening  the  proceedings  with 
new  condiuons  and  restrictions,  so  as  to  make 
the  remedy  hardly  worth  pursuing.  And  no> 
one,  we  presume,  would  say  that  there  is  any 
substantial  difference  between  a  retrospective 
law  declaring  a  particular  contract  or  class  of 
contracts  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  them, 
or  encumbered  it  with  conditions  that  rendered 
it  useless  or  impracticable  to  pursue  it." 

In  Denny  v.  Bennett,  123  U.  8.  497.  82  L. 
ed.  494,  quoting  the  language  of  the  court  in 
Gilman  v.  Lochwood,  71  (J.  8.  4  Wall.  409,  18 
L.  ed.  482,  it  was  said  that  "state  legislatures 
may  pass  insolvent  laws,  provided  there  be  na 
act  of  Congress  establishing  a  uniform  system 
of  bankruptcy  conflicting  with  their  provisions, 
and  provided  that  the  law  itself  be  so  framed 
that  it  does  not  impair  the  obligation  of  con- 
tracts." 

The  whole  subject  of  legislation  in  violation 
of  these  constitutional  provisions  is  elaborately 
considered  in  the  recent  case  of  Barnitz  v. 
Beverly,  163  D.  8.  118,  41  L.  ed.  98,  in  which 
it  is  laid  down  that,  "the  obligation  of  a  con- 
tract consists  in  its  binding  force  on  the  party 
who  makes  it.  This  depends  on  the  laws  in 
existence  when  it  is  made.  These  are  neces- 
sarily referred  to  in  all  contracts,  and  forming 
a  part  of  them  as  the  measure  of  the  obligation 
to  perform  them  by  the  one  party,  and  the 
right  acquired  by  the  other.  There  can  be  no 
other  standard  by  which  to  ascertain  the  ex- 
tent of  either  than  that  which  the  terms  of  the 
contract  indicate,  according  to  their  settled 
legal  meaning.  When  it  becomes  consum- 
mated, the  law  defines  the  duty  and  the  right, 
compels  one  party  to  perform  the  thing  con- 
tracted for.  and  gives  the  other  a  right  to  en- 
force the  performance  by  the  remedies  then  in 
force.  If  any  subsequent  law  affect  to  dimin- 
ish the  duty,  or  to  impair  the  right,  it  neces- 
sarily bears  on  the  obligation  of  the  contract, 
in  favor  of  one  party  to  the  injury  of  the  other; 
hence  any  law  which,  in  its  operation,  amounts 
to  a  denial  or  obstruction  of  the  rights  accru- 
ing by  a  contract,  though  professing  to  act 
only  on  the  remedy,  is  directly  obnoxious  to 
the  prohibition  of  the  Constitution."  And  it 
is  obvious  it  can  make  no  difference  as  to  the 
character  of  the  law,— whether  it  be  an  in- 
solvent law,  or  a  law  upon  any  other  subject, 
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having  the  effect  indicated .    Denny  v.  Bennett, 
128  U.  8.  497,  82  L.  ed.  494 

The  extent  of  the  power  of  the  legislature 
over  remedies  was  fully  considered  and  dis- 
cussed in  the  case  of  Von  Baumbach  v.  Bade, 
9  Wis.  560,  76  Am.  Dec.  283,  and  cases  cited; 
and  the  result  was  reached  that  the  legislature 
possesses  the  power  of  changing  or  modifying 
laws  governing  proceedings  in  courts  of  jus- 
tice, in  respect  to  past  as  well  as  future  con- 
tracts, and  this  power  is  unrestricted,  except 
that  a  substantial  remedy  must  be  afforded  ac 
cording  to  the  course  of  justice  as  it  existed  at 
the  time  the  contract  was  made.  Haabrouck 
V.  Shipman,  16  Wis.  297.  The  doctrine  of  the 
case  of  Edwards  v.  Kearzey,  96  U.  S.  595,  24 
L.  ed.  798,  that  the  remedy  subsisting  in  a 
state  when  and  where  a  contract  is  made  and 
is  to  be  performed  is  a  part  of  the  obligation, 
is  now  universal;  and  any  legislation,  though 
acting  merely  upon  the  remedy,  that  substan- 
tially impairs  or  lessens  the  value  of  the  con- 
tract, is  forbidden  by  the  Constitution,  and 
therefore  void.  People,  Reynolds,  v.  Buffalo, 
140N.X807. 

The  situation  when  the  judgments  are  en- 
tered was  this:  The  maker  of  the  notes  and 
warrants  of  attorney  had  become  insolvent. 
The  creditor  bank  invoked  the  remedy  existing 
when  the  contracts  were  made,  which  entered 
into  and  formed  a  part  of  them,  and  made 
them  valuable  securities,  by  which  they  had 
become  valid  preferences.  The  law  authoriz- 
ing the  entry  of  judgment  on  them,  and  im- 
mediate execution  and  levy  thereof  upon  the 
debtor^s  property,  had  not  been  withdrawn. 
Judgments  were  entered,  and  levy  was  made 
accordingly  upon  a  sufficient  amount,  it  would 
tseem.  to  pay  a  considerable  part  of  the  debt. 
The  debtor  thereupon  elected  to  make,  and  did 
make,  a  voluntary  assignment  for  the  benefit 
of  his  creditors.  By  virtue  of  the  assignment 
and  the  operation  of  the  act  in  question,  the 
creditor  is  deprived  of  the  benefit  of  his  lawful 
remedy,  which  we  think  was  an  essential  part 
of  the  contracts  or  securities.  By  the  subse- 
quent action  of  the  courts,  executing  the  stat- 
ute, the  fruit  of  such  lawful  remedy,  out  of 
which  to  satisfy  its  debt,  has  been  wholly 
wrested  from  its  grasp,  and  turned  over  to  the 
debtor's  assignee  for  equal  distribution  among 
«1]  his  creditors,  so  that  the  amount  which  the 
creditor  bank  will  probably  receive  from  such 
property  will  be  but  a  trifllne  sum.  The  rem- 
edy, therefore,  which  entered  into  and  formed 
an  important  part  of  the  contracts  evidenced 
by  the  notes  and  warrants  of  attorney,  within 
tiie  .meaning  and  effect  of  the  decisions  re- 
ferred to,  is  practically  abrogated  and  taken 
Away. 

Conceding  that  the  legislation  in  question 
belongs  to  the  class  known  as  ''remedial"  it  is 
still  evident  that  the  value  of  these  contracts 
was  materially  lessened  by  and  through  its 
operation,  and  their  validity  and  binding  force 
were  impaired.  It  is  needless  to  add  that  legis- 
lation having  such  an  operation  or  effect 
upon  prior  contracts  cannot  be  justified  or  sus- 
tained because  it  relates  to,  or  is  amendatory 
of,  state  legislation  on  the  subject  of  insol- 
vency or  bankruptcy.  Existing  contracts  may 
be  impaired  by  such  legislation  as  well  as  by 
any  other.  We  hold,  therefore,  that  the  pro- 1 
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visions  of  the  act  in  question,  as  applicable  to 
notes  and  warrants  of  attorney,  and  judgments 
and  executions  to  enforce  the  same,  given 
more  than  sixty  days  before  a  subsequent  as- 
signment for  the  benefit  of  creditors,  impair 
the  validity,  force,  and  effect  of  such  con- 
tracts, and  are  therefore  void. 

2.  It  was  argued  that  the  larger  judgment 
should  be  set  aside  because  costs  were  included 
in  it;  that  the  proceeding  was  a  special  pro- 
ceeding under  the  statute,  upon  which,  by  law. 
no  costs  could  be  allowed.  It  is  sufficient, 
upon  this  point,  to  notice  that  by  the  warrant 
of  attorney  the  defendant  expressly  stipulated 
for  the  entry  of  "judgment  with  costs."  The 
supervision  which  courts  exercise  over  judg- 
ments entered,  as  these  were,  upon  warrants  of 
attorney,  is  of  an  equitable  character;  and,  aa 
the  costs  were  certainly  reasonable  in  amount, 
the  case  does  not  present  any  equity  or  merit 
which  should  incline  the  court  to  vacate  or  set 
aside  the  judgment  on  that  ground.  Six  days 
after  the  entry  of  the  judgment  the  plaintifif 
bank  remitted  the  item  of  '^$25  by  statute," 
taxed  and  included  in  the  judgment,  and 
declined  to  contend  for  it.  Whatever  error  or 
irregularity  there  may  have  been  in  this  respect 
must  be  held  to  have  been  cured,  if  not  by  the 
stipulation  for  release  of  errors,  certainly  by 
promptly  remitting  the  item  objected  to.  Be 
miis  (No.  11,  August  term,  1897),  78  N.  W. 
887. 

It  follows  from  these  views  that  the  order  of 
the  Circuit  Court  jot  Milwaukee  county,  di- 
recting the  sheriff  of  Milwaukee  county  to 
forthwith  turn  over  to  said  assignee,  all 
and  singular,  the  property  levied  upon  by  him 
under  said  executions,  must  be  reversed,  with 
costs,  and  the  cause  remanded,  with  directions 
that  said  court  cause  said  property,  or  its  pro- 
ceeds, to  be  restored  to  the  sheriff  of  Milwau- 
kee county,  to  be  disposed  of  and  applied  in 
satisfaction  of  the  executions  mentioned,  and 
that  the  order  of  tJie  Superior  Court,  appended 
from  by  the  Second  Ward  Savings  Bank  of 
Milwaukee  must  be  reversed,  with  costs,  and 
the  cause  remanded  to  that  court,  with  direc- 
tions to  cause  to  be  restored  to  the  sheriff  of 
Milwaukee  county  the  property,  or  its  pro- 
ceeds, turned  over  by  the  order  of  that  court 
to  Henry  C.  Schranck  as  assignee  of  Louis 
Henes,  «jr.,  to  the  end  that  it  may  be  applied 
in  satisfaction  of  the  said  judgments  in  favor 
of  the  Second  Ward  Savings  Batik  of  Milwau- 
kee against  said  Louis  Henes,  Jr.,  the  assignor, 
and  that  the  part  of  the  order  of  said  Superior 
Court  refusing  to  vacate  the  said  judoment  and 
execution  against  the  said  Louis  Henes,  Jr., 
must  be  affirmed,  with  costs;  and  judgment  is 
ordered  accordingly: 

Caasoday*  Ch.  J.,  dissenting: 

The  power  of  a  state  legislature  to  pass  state 
insolvent  laws  was  determined  by  the  Supreme 
Court  of  the  United  States  seventy  years  ago, 
but  only  after  one  of  the  most  able  and  per- 
sistent controversies  ever  experienced  by  that 
exalted  tribunal.  Ogden  v.  Saunders,  25  U.  S. 
12  Wheat.  218-369.  6  L.  ed.  606-659.  It  was 
there  held  that  (1)  in  the  absence  of  legislation 
by  Congress  on  the  subject  a  state  hadthe  au- 
thority to  pass  such  a  law;  (2)  that  '*a  bank- 
rupt or  insolvent  law  of  any  state  which  dia- 
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cbargee  both  the  person  of  the  debtor,  and  his 
future  acquisitions  of  property,  is  not  *a  law 
impairing  the  obligation  of  contracts/  so  far 
as  respecu  debts  contracted  subsequent  to  the 
passage  of  such  law;"  (8)  but  that  a  "certifi- 
cate of  discharge,  under  such  a  law,  cannot  be 
pleaded  in  bar  of  an  action  brought  by  a  cici* 
zen  of  another  state,  in  the  courts  of  the  United 
States,  or  of  any  other  state  than  that  where 
the  discharge  was  obtained."  There  were  at 
the  time  only  seven  members  of  the  court,  and 
Mr.  Justice  Johnson  wrote  the  only  opinion  in 
support  of  the  third  proposition  quoted,  and 
was  the  only  member  of  the  court  concurring 
in  all  three  propositions  stated.  Marshal), 
Duvall,  and  Story  dissented  from  the  first  and 
second  propositions,  and  Washington,  Thomp- 
son, and  Trimble  dissented  from  the  third 
proposition.  The  three  propositions  thus  de- 
termined in  that  case  have  since  been  repeat- 
edly acquiesced  in  by  the  whole  court  as  the 
settled  law  of  this  country  on  the  subject. 
BoyU  V.  Zaeharie,  81  U.  8.  6  Pet  848,  685, 
648.  8  L.  ed.  428,  527.  582;  Oook  v.  Mofat,  46 
U.  S.  5  How.  810,  12  L.  ed.  166.  Thus,  it 
appears  that  the  opinions  of  Mr.  Justice  John- 
son were  the  controlling  opinions  in  the  case, 
and  hence  what  he  said  about  impairing  the 
obligation  of  contracts  may  be  instructive. 
*'  'Right' and  'obligation'  are  considered  by  all 
ethical  writers  as  correlative  terms.  Whatever 
I  by  my  contract  give  another  aright  to  require 
of  me,  I  by  that  act  lay  myself  under  an  obli- 
gation to  yield  or  bestow.  The  obligation  of 
every  contract  will  then  consist  of  that  right 
or  power  over  my  will  or  actions,  which  I,  by 
my  contract,  confer  on  another.  And  that 
•right  and' power  will  be  found  to  be  measured 
neither  by  moral  law  alone,  nor  universal  law 
alone,  nor  by  the  laws  of  society  alone,  but  by 
a  combination  of  the  three, — an  operation  in 
which  the  moral  law  is  explained  and  applied 
by  the  law  of  nature,  and  both  modified  and 
adapted  to  the  exigencies  of  society  by  positive 
law.  The  Constitution  was  frameid  for  society, 
and  an  advanced  state  of  society,  in  which  I 
will  undertake  to  saj  that  all  the  contracts  of 
men  receive  a  relative,  aud  not  a  positive,  in- 
terpretation; for  the  rights  of  all  must  be  held 
and  enjoyed  in  subserviency  to  the  good  of 
the  whole.  The  state  construes  them,  the 
state  applies  them,  the  state  controls  them, 
and  the  state  decides  how  far  the  social  exer- 
cise of  the  rights  they  give  us  over  each  other 
can  be  justly  asserted.  ...  In  the  con- 
coction of  their  contracts  they  are  controlled 
by  the  laws  of  the  society  of  which  they  are 
members,  and  for  the  construction  and  en- 
forcement of  their  contracts,  they  rest  upon 
the  functionaries  of  its  government.  They 
can  enter  into  no  contract  which  the  laws  of 
that  community  forbid,  and  the  validity  and 
•effect  of  their  contracts  is  what  the  existing 
laws  give  to  them.  The  remedy  is  no  longer 
retained  in  their  own  hands,  but  surrendered 
to  the  community,  to  a  power  competent  to 
do  justice,  and  bound  to  discharge  towards 
them  the  acknowledged  duties  of  government 
to  society,  according  to  received  principles  of 
equal  justice.  .  .  .  When  that  state  of 
things  has  arrived  in  which  the  community 
has  fairly  and  fuUy  discharged  its  duties  to  the 
'Creditor,  and  in  which  pursuing  the  debtor 
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any  longer  would  destroy  the  one,  without 
benefiting  the  other,  must  always  be  a  question 
to  be  determined  by  the  common  guardian  of 
the  rights  of  both,*and  in  this  originates  the 
power  exercised  by  governments  in  favor  of 
insolvents."  Ogden  v.  Saunders,  25  U.  8.  18 
Wheat.  281-288,  6  L.  ed.  629,  630.  And  then, 
after  stating  that  his  views  thus  expressed 
were  as  applicable  to  contracts  prior  to  the 
enactment  as  to  those  subsequently  made,  he 
said:  "Whenever  an  individual  enters  into  a 
contract,  I  think  his  assent  is  to  be  inferred,  to 
abide  by  those  rules  in  the  administration  of 
justice  which  belong  to  the  jurisprudence  of 
the  country  of  the  contract.  And  when  com- 
pelled to  pursue  his  debtor  in  other  states,  he 
IS  equally  bound  to  acquiesce  in  the  law  of 
the  forum  to  which  he  subjects  himself.  The 
law  of  the  contract  remains  the  same  every- 
where, and  it  will  be  the  same  in  every  tribu- 
nal; but  the  remedy  necessarily  varies,  and 
with  it  the  effect  of  the  constitutional  pledge, 
which  can  only  have  relation  to  the  laws  of 
distributive  lustice  known  to  the  policy  of  each 
state  severally.  It  is  very  true  that  inconven- 
iences may  occasionally  grow  out  of  irregu- 
larities in  the  administration  of  justice  by  the 
states.  But  the  citizen  of  the  same  state  is 
referred  to  bis  influence  over  his  own  institu- 
tions for  his  security,  and  the  citizens  of  the 
other  states  have  the  institutions  and  powers 
of  the  general  government  to  resort  to.  And 
this  is  all  the  security  the  Constitution  ever  in- 
tended to  hold  out  against  the  undue  exercise 
of  the  power  of  the  states  over  their  own  con- 
tracts and  their  own  jurisprudence."  Id.  285, 
L.  ed.  680.  And  so  it  was  held  by  the  same 
court,  prior  to  that  decision,  that  while  a  state 
statute  could  not  discharge  a  debtor  from  lia- 
bility on  debts  contracted  before  its  passage, 
and  thus  destrov  the  creditor's  right  of  satis- 
faction out  of  the  debtor's  subsequent  acquisi- 
tions of  property,  yet  that  it  might  take  away 
his  remedy,  given  by  statute,  to  imprison  the 
debtor,  since  such  imprisonment  was  no  part 
of  the  contract,  and  hence  the  debtor's  release 
therefrom  did  not  impair  the  contract.  Sturges 
V.  Crmcninshield,  17  D.  S.  4  Wheat.  122,  4  L. 
ed.  529.  Thus,  it  is  held  by  the  same  court 
that  a  state  may,  by  statute,  "reduce  the  rate 
of  interest  upon  judgments  previously  obtained 
in  its  courts,"  without  impairing  the  obligation 
of  contracts,  since  such  interest  is  given  by 
statute,  and  not  by  contract.  Morley  v.  Lake 
Share  4b  M.  S.  R,  Go.  146  U.  S.  162,  86  L.  ed. 
925.  So,  where  a  statute  gave  a  lien  for  labor 
and  materials  contracted  for,  it  has  been  held 
that  "the  lien  is  no  part  of  the  contract,  but  a 
merely  incidental  accompaniment,  deriving  its 
vitality  from  positive  enactment,  and  liable 
always  to  be  controlled,  modified,  or  taken 
away  bv  subsequent  enactment."  Progt  v. 
Ildey,  54  Me.  845.  So  it  was  held  by  this  court 
nearly  forty  years  ago  that  an  act  of  the  legisla- 
ture extending  the  time  to  answer  in  actions  to 
foreclose  a  bond  and  mortgage  previously 
given,  from  twenty  days  to  six  months,  and 
also  enlarging  the  Hme  required  for  notice  of 
sale  of  the  mortgaged  premises,  was  a  valid 
enactment;  that  **the  legislature  may  alter  or 
vary  existing  remedies  as  they  please,  provided 
that  in  so  doing  their  nature  and  extent  is  not 
so  changed  as  materially  to  impair  the  rights 
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and  interests  of  the  parties."  Von  Baumhaeh 
T.  Bade.  9  Wis.  560,  76  Am.  Dec.  283.  This 
was  held  on  the  theory  that  a  state  statute  may 
impair  the  remedv  on  an  existing  contract, 
without  necessarily  impairing  the  contract 
Itself;  that  "the  ouly  limit  or  qualiacation  to 
this  power  is.  that  the  legislature  must  confine 
their  action  within  the  bounds  of  reason  and 
justice,  and  not  so  prolong  the  time  in  which 
legal  prooeediogs  are  to  be  had  as  to  render 
them  futile  and  useless  in  the  hands  of  the 
creditor,  or  to  seriously  impair  his  rights  or 
securities."    Ihid, 

In  the  case  at  bar  the  note  and  warrant  of 
attorney  were  dated  August  15, 1896.  Chapter 
884,  Laws  1897,  was  published  and  went  into 
effect  April  80, 1897,  and,  among  other  things, 
provided  that  all  attachmentp,  levies,  garnish- 
ments, or  other  process  against  an  insolvent 
debtor,  within  ten  days  prior  to  an  assignment 
for  the  benefit  of  creditors,  made  by  such 
debtor,  shall  be  dissolved,  and  the  property 
attached  or  levied  upon  be  turned  over  to  the 
assignee.  The  judgment  in  question  was  en- 
tered upon  the  warrant  of  attorney  May  4, 
1897.  On  the  same  day  execution  was  issued 
thereon  and  levied  on  certain  personal  property 
of  the  debtor.  Six  days  thereafter  the  debtor 
made  a  voluntary  assignment  for  the  benefit  of 
his  creditors.  It  is  conceded  that  the  judg- 
ment was  rightfully  entered,  because  it  was  so 
expressly  stipulated  in  the  contract;  but,  al- 
though the  contract  released  all  intervening 
errors  in  the  entering  of  the  judgment  or  the 
issuing  of  the  execution,  yet  the  only  right  to 
execution  was  by  existing  remedial  statutes, 
and  not  by  virtue  of  the  contract  itself.  The 
act  does  not  undertake  to  discharge  the  debtor 
from  subsequent  debts,— much  less  from  prior 
debts.  In  1883  insolvent  debtors  were  pro- 
hibited from  giving  preferences  to  one  cred- 
itor over  another  in  making  assignments. 
Later  statutes  limited  to  a  certain  extent  the 
right  of  creditors  of  such  insolvent  debtors  to 
obtain  preferences  in  certain  ways,  and  within 
a  specified  time  prior  to  the  making  of  such 
assignment  by  the  debtors.  Sanborn  &  Ber- 
rvman,  Anno.  Stat.  §  1693a.  The  act  in  ques- 
tion was  manifestly  designed  to  narrow  such 
limits  still  further,  and  to  secure,  at  least  to 
some  extent,  a  more  equal  distribution  of  the 
estates  of  insolvent  debtors.  The  insolvent 
laws  of  several  states  expressly  provide  for 
dissolving  attachments  and  releasing  levies  on 
the  property  of  insolvent  debtors  under  cer- 
tain conditions.  It  would  seem  that  in  some 
of  them  the  question  here  presented,  as  to  prior 
contracts,  must  have  arisen  and  been  adjudi- 
cated soon  after  such  enactments;  but  we  have 
been  referred  to  no  case,  and  I  have  not  had 
the  time  to  search  for  any.  Upon  general 
principles,  and  under  the  authorities  cited,  it 
seems  to  me  that  state  legislatures  have  the 
power,  by  the  enactment  of  general  laws,  to 
secure  an  equal  distribution  of  the  estate  of 
an  insolvent  debtor,  even  as  to  prior  debts  or 
nonresident  creditors.  There  is  another  line 
of  cases  supporting  these  views.  It  has  been 
held  by  numerous  decisions,  state  and  Federal, 
that  the  discbarge  of  the  debtor  under  a  state 
insolvent  law  in  the  state  of  his  domicil  will 
not  release  him  from  debts  owing  to  nonresi- 
dents, even  where  such  insolvent  laws  were 
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enacted  prior  to  the  contract,  unless  the  non- 
resident creditor  has  proved  his  claim,  or  be- 
come a  party  to  the  proceedings.  Cook  v. 
Moffat,  46  U.  8.  5  How.  295,  12  L.  ed.  159; 
Baldwin  v.  Hole,  68  U.  S.  1  Wall.  228,  17  L. 
ed.  581;  Oilman  v.  Locktoood,  71  U.  8.  4  Wall. 
409,  18  L.  ed.  482:  8tirn  v.  MeQuadf,  66  N. 
H.  408;  KeVey  v.  Drury,  9  Allen,  27;  Ouernsey 
v.  Wood,  180  Mass.  508;  PhctniJf  Nat.  Bank  v. 
BatchOUr,  151  Mass.  589,  8  L.  R.  A.  644.  In 
other  words,  such  nonresident  creditor,  not 
proving  his  claim,  nor  becoming  a  party  to  the 
proceedings,  is  no  more  affected  by  the  insol- 
vency proceedings  ithan  a  creditor  whose  debt 
was  contracted  prior  to  the  enactment  of  the 
insolvent  law.  In  Denny  v.  Bennett,  128U.  S. 
489,  82  L.  ed.  491,  Purdy  &  Co.  sued  Van 
Norman  &  Bro.  in  a  state  court  of  Minnesota, 
and  attached  a  part  of  their  eoods  December 
81,  1883.  On  the  same  day  Van  Norman  & 
Bro.  made  an  assignment  to  Bennett,  under 
the  state  law,  for  the  benefit  of  such  creditors 
as  proved  up  their  claims.  On  the  same  day 
Lopp  &  Flersham  sued  Van  Norman  &  Bro.  in 
the  United  States  circuit  court,  and  the  United 
States  marshal,  Denny,  attached  a  portion  of 
their  goods,  but  did  not  prove  up  their  claim 
in  the  insolvency  proceedings.  Thereupon 
the  assignee,  Bennett,  sued  the  United  States 
marshal,  Denny,  for  the  value  of  the  goods  sa 
taken  by  him,  and  obtained  judgment  in  the 
state  court,  which  was  affirmed  in  the  supreme 
court  of  Minnesota.  [Bennett  v.  Denny"]  8& 
Minn.  580.  And  that  judgment  was  afiftrmed 
on  writ  of  error  by  the  Supreme  Court  of  the 
United  Slates,  where  it  is  held,  in  effect,  that  a 
discharge  from  debts  under  the  insolvent  laws 
of  a  state  did  not  release  debts  due  to  a  citizen 
of  another  state,  who  had  not  proved  up  hia 
claim,  nor  submitted  to  the  jurisdiction  of  the 
state  court;  that  the  assignee,  Bennett,  under 
the  state  law,  was  entitled  to  the  property, 
against  such  foreign  creditor  so  attaching  the 
same  in  the  United  States  circuit  court,  and 
the  depriving  of  such  foreign  creditor  of  any 
remedy,  as  against  the  goods  so  attached  and 
assigned,  was  permissible,  and  did  not  impair 
the  obligations  of  such  contract.  Such  lien  by 
such  attachment  in  a  suit  in  favor  of  a  non- 
resident in  the  Federal  court  was  no  more  sub- 
ject to  be  dissolved  by  the  insolvency  proceed- 
ings than  an  attachment  or  levy  in  the  state 
court  in  favor  of  a  resident  creditor  upon  a 
contract  made  prior  to  the  insolvent  statute. 
The  same  court  has  since  held  in  effect,  that  a. 
deed  of  conveyance  made  by  an  insolvent 
debtor  to  a  nonresident  creditor  by  way  of 
preference  may  be  avoided  by  state  insolvency 
proceedings  within  the  time  limited  therein, 
notwithstanding  such  foreign  creditors  were 
not  served  with  process,  and  could  not  have 
been  compelled  to  become  parties  to  the  in- 
solvency proceedings,  even  if  they  had  been 
served.  Brown  v.  Smart,  69  Md.  820.  Af- 
firmed 145  U.  S.  454,  36  L.  ed.  773.  This  was 
on  the  theory  that  the  property  and  debtor 
were  within  the  state,  and  the  jurisdiction  was 
in  rem.  As  indicated,  the  act  in  question 
does  not  undertake  to  discharge  the  Insolvent 
debtor,  nor  to  exempt  his  subsequent  acquisi- 
tion of  property,  but  merely  to  prevent  prefer- 
ences, to  the  extent  mentioned,  out  of  sudi  of 
the  insolvent's  estate  as  existed  at  the  time  of 
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making  the  assignmeDt.  It  merely  suspends 
the  ordinary  eifect  of  such  levy  during  the 
ten  days  immediately  preceding  such  assign- 
ment.    In  my  judgment,  and  in  view  of  the 


adiudications  cited,  the  act  did  not  impair  the 
obligation  of  contracts,  even  as  to  the  debt 
previously  contracted. 
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George    HILTON,    Assignee,    etc.,    of   M. 

Eruschke.  et  cU, 

(84  li^.  Bep.  208.) 

Beplevin  fbr  c^ooda  fimndiilently  pxu> 
clukoed  may  be  maintained  without  tendering 
back  a  partial  payment  of  the  oonslderation,  if 
the  purchaser  has  realized  from  sales  more  than 
the  amount  which  he  has  paid. 

(December  24, 1897.) 

MOTION  for  judgment  non  obstante  veredicto 
or  for  new  triS  after  verdict  in  favor  of 
defendant  in  an  action  to  recover  goods  sold 
and  delivered  by  plaintiif  to  defendant's  as- 
signors which  were  procured  by  them  by  fraud- 
ulent representations.    New  trial  granted. 

The  facts  are  stated  in  the  opinion. 

Jfes9r«.  Thompson*  Harshsbw,  ft  Thomp- 
son and  D.  K.  Tenney*  for  plaintiff: 

Where  a  person  obtains  goods  fraudulently, 
and  disposes  of  and  receives  the  proceeds  of 
the  same,  to  an  amount  greater  than  his  pay- 
ments, the  money  so  received  by  him  is  in 
reality  the  property  of  the  plaintiff,  and,  he  al- 
ready having  in  his  hands  an  amount  of  money 
greater  than  that  which  he  has  paid,  he  is  not 
only  theoretically,  but  practically,  in  a  better 
position  than  at  the  time  of  the  contract;  he 
cannot  be  heard  to  sa^  that  he  has  not  been 
restored  by  the  plaintiff  to  the  possession  he 
was  in  at  the  time  of  the  making  of  the  con- 
tract. 

Pearee  v.  Pettis,  47  Barb.  276;  Sisson  v.  BiU, 
18  R.  I.  212,  21  L.  R.  A.  207;  Schoonmaker  v. 
ir«%,  42  Hun.  2»9;  Sloane  v.  Shiffer,  156  Pa. 
59;  Seofield  v.  Shijfer,  156  Pa.  65;  Mumer  v. 
Stern,  105  Mich.  523. 

One  who  has  rescinded  a  contract  of  settle- 
ment on  the  ground  of  fraud  and  illegality  is 
not  bound  to  tender  what  he  has  receivea  in 
settlement,  before  brindng  his  action  at  law. 

Sprinfffield  F.  db  M.  tns.  Co.  v.  Eull,  51  Ohio 
St.  270,  25  L.  B.  A.  87;  Bebout  v.  Bodle,  38 
Ohio  8t.  500;  Ailerton  v.  Allerton,  50  N.  Y. 
670;  Smith  v.  Solomon,  7  Daly,  216;  Baird  v. 
Howard,  51  Ohio  St.  57,  22  L.  R.  A.  846;  Pot- 
tery. Taggart,  59  Wis.  1. 

Under  the  maxim  that  the  law  does  not  re- 
quire a  vain  thing  to  be  done,  a  tender  before 


bringing  suit  will  not  be  deemed  necessaiy  if 
the  vendee  has  parted  with  the  goods  in  whole 
or  in  part,  or  in  any  way  has  put  it  beyond  his 
power  to  make  restitution. 

Henry  L,  Crane  Boot  dh  Shoe  Co,  v.  Trent- 
man,  84  Fed.  Rep.  620. 

Where  the  right  to  rescind  springs  from  dis- 
covery of  fraud,  there  is  an  exception  to  the 
rule;  the  defrauded  party  does  not  lose  his 
right  to  rescind  because  the  contract  has  been 
partly  executed,  and  the  parties  cannot  be 
fully  restored  to  their  former  position.  . 

2.  Parsons,  Contr.  *780. 

American  Wine  Co,  v.  Brasher  Bros.  18  Fed. 
Rep.  595;  Straus  v.  Herman,  45  Ga.  222;  Oswego 
Starch  Factory  v.  Lendrum,  57  Iowa,  573,  42 
Am.  Rep.  58;  Farley  v.  Lincoln,  51  N.  H.  577, 
12  Am.  Rep.  182;  Sargent  Y,Sturm,2^  Cal.859, 
88  Am.  Dec.  118;  Bussing  v.  Rice,  2  Cush.  48; 
Carly  v.  McOonigal,  58  Mich.  567;  Stevens  v. 
Austin,  1  Met.  557;  Kinney  v.  Kieman,  49  N. 
T.  164,  Approved  in  Springport  v.  Teutonia  Sav. 
Bank,  84  N.  Y.  408;  Powers  v.  Benedict,  88  N. 
Y.  605. 

Mr.  F.  W.  Hoofifhton,  for  defendants: 

A  judgment  non  obstante  veredicto  is  ren- 
dered onlv  when  the  plea  confesses  a  cause  of 
action  and  the  matter  relied  upon  in  avoidance 
is  insufiacient.  although  founa  true,  to  consti- 
tute either  a  defense  or  a  bar  to  the  action. 

1  Freeman,  Judgm.  ^  7,  subdiv.  4.  and 
cases  cited  in  footnotes;  Sheehy  v.  Duffy,  89 
Wis.  6;  Morris  v.  Ziegler,  71  Pa.  460;  Bobin- 
son  V.  Myers,  67  Pa.  9;  G lading  v.  Frick,  88 
Pa.  460;  Lough  v.  Tftarnton,  17  Minn.  258; 
Lough  V.  Bragg,  18  Minn.  121;  1  Chitty,  PI. 
p.  656;  BeUows  v.  Shannon,  2  Hill,  86;  8  Wait, 
Pr.  p.  566;  Whittemore  v.  Adams,  2  Cow.  626; 
Sopery.  Soper,  5  Wend.  112;  Smith  v.  Smith, 
2  Wend.  624;  Van  Valen  v.  Lapham,  18 
How.  Pr.  240,  Affirmed  6  Duer,  689. 

A  vendor  .who  was  induced  to  sell  the  ven- 
dee by  fraudulent  representations  cannot,  aft- 
er receiving  payments  from  the  vendee,  re- 
scind the  sale  and  replevy  the  goods  sold  with- 
out returning  to  the  vendee  the  payments  so 
received,  even  though  the  vendee  has  sold 
goods  of  a  greater  value  than  the  amount  so 
paid  to  the  vendor. 

Weed  V.  Page,  7  Wis.  508;  Hottenback  v. 
Shoyer,  16  Wis.  499;  Tobey  v.  McAllister,  9 
Wis.  468;  Costigan  v.  Hawkins,  22  Wis.  74,  94 
Am.  Dec.  588;  Grant  v.  Law,  29  Wis.  99;  Hy- 


Note.— The  above  case  Is,  as  the  oplDlon  states, 
**one  of  the  reoognlzed  exceptions"  to  the  flreneral 
rule  that  the  atatus  quo  must  be  restored  before 
rescission  of  a  contract  can  be  made  operative. 
This  Is  because  the  vendee  had  received  as  proceeds 
of  the  property  fraudulently  obtained  more  than 
he  had  paid  to  the  vendor. 

The  Intimation  in  the  note  to  Blsson  v.  Hill  (E, 
89L.R.A. 


I.)  21  L.  R.  A.  208,  that  the  case  is  opposed  to  the 
current  of  authority,  although  criticised  In  the 
opinion  In  the  present  case,  seems  to  be  fully  Jus- 
tified by  the  decisions.  That  case  did  not  come 
within  the  exception  above  stated,  but  that  excep- 
tion was  recognized  and  dearly  pointed  out  in  the 
noU  to  SlsBon  v.  Hill  on  page  209. 
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9Hp  V.  French,  52  Wis.  518;  Somers  v.  Mc- 
Laughlin, 57  Wis.  858;  Hoffman  v.  King,  70 
Wis.  872;  MeCanndl  v.  Hugftcs,  88  Wis.  25; 
Cobbey,  Replevin,  H  258,  265,  279;  Stephen- 
son V.  Hart,  4  Bing.  476;  Caldwell  v.  Bartlett, 
SDuer,  841;  Titeombv.  Wood,  88  Me.  561;  Jen- 
nings  v.  Gage,  13  111.  610,  56  Am.  Dec.  476; 
Williams  v.  Given,  6  Gratt.  268;  Keyser  v. 
Harheck,  8  Duer,  878;  ^Ui«m  v.  Matthieu,  8 
Johns.  235;  Malcom  v.  Laveridge,  13  Barb.  872; 
Andrews  v.  Dieterich,  14  Wend.  82;  IFij/Jter  v. 
Wolterkuehler,  49  Mo.  86;  Hendricks  v.  &<HM^ 
rwA,  15  Wis.  679;  Mclndoe  v.  Morman,  26  Wis. 
588,  7  Am.  Rep.  96;  F*7&t^r  v.  i?7ewd,  16  Mich. 
40,  98  Am.  Dec.  208;  Moriarty  v.  Stoff'eran,  89 
m.  528;  Thompson  v.  P^cifc,  115  Ind.  512,  1  L. 
R.  A.  201;  Powers  v.  Benedict,  88  N.  Y.  605; 
FarweU  v.  HancheU,  120  111.  578;  Wells,  Re 
plevin,  1  881;  2  Parsons.  Contr.  ♦780;  Am^ 
V.  Jfw'r.  180  111.  582;  Gould  v.  Caywaa  iVat. 
Bank,  86  N.  Y.  82. 

In  all  actions  of  trover  or  replevin  to  re- 
cover the  property  parted  with,  and  in  ali  ac- 
tions based  solely  upon  the  original  relations 
between  the  parties,  the  plaintiff  must  show 
that  he  rescinded  the  fraudulent  contract  be- 
fore the  commencement  of  the  action. 

Tisdale  v.  Buckmore,  83  Me.  461;  Stevens  v. 
Hyde,  32  Barb.  171;  Thompson  v.  Peck^  115 
Ind.  512, 1  L.  R.  A.  201;  Stuart  v.  Hayden,  86 
U.  8.  App.  462,  72  Fed.  Rep.  402,  18  C.  C.  A. 
618;  Pangborn  v.  Buemenapp,  74  Mich.  578. 

The  party  electing  to  rescind  must  also 
place  the  other  party  as  nearly  as  possible  in 
statu  quo.  To  do  this,  if  he  has  received  any- 
thing under  the  contract,  whether  it  be  prop- 
erty or  securities,  be  must  restore  it.  To  this 
general  rule  there  may  be  an  exception  of  the 
case  where  that  which  was  received  was  abso- 
lutely worthless.  But  the  burden  to  show 
this  would  be  on  the  party  who  had  failed  to 
restore  it. 

Cooley.  Torts,  p.  504. 

If  a  party  would  rescind  a  contract  of  sale 
on  the  ground  of  fraud  on  the  part  of  the  ven- 
dee, it  is  his  duty  to  return  what  he  has  re- 
ceived in  payment  before  he  can  maintain  an 
action  for  the  goods  sold. 

Gushing  v.  Wyman,  88  Me.  589;  Bisbee  v. 
Ham,  47  Me.  548;  Pottery.  Monmouth  MuL  F. 
Ins,  Co.  68  Me.  440;  Downer  v.  Smith,  82  Vt. 
1.  76  Am.  Dec.  148;  Coghill  v.  Boring.  15  Cal. 
218;  Jewett  v.  P^tit,  4  Mich.  508;  Wilbur  v. 
Flood,  16  Mich.  40,  93  Am.  Dec.  208;  Andrews 
V.  Hensler,  73  U.  S.  6  Wall.  254, 18  L.  ed.  787; 
Cahn  V.  Beid,  18  Mo.  App.  115;  Van  Liew  v. 
Johnson,  4  Hun.  415;  Thompson  v.  Peck,  115 
Ind.  512,  1  L.  R.  A.  201;  Bowen  v.  SchuUnr,  A\ 
111.  196;  Thayer -7,  Turner,  S  Met.  552;  Kimball 
V.  Cunningham,  4  Mass.  502,  3  Am.  Dec.  280; 
Fisher  v.  Conant,  8  E.  D.  Smith,  199;  Wheaton 
y.  Baker,  14  Barb.  594. 

A  party  must  affirm  or  avoid  the  entire  con- 
tract as  a  whole.  He  cannot  treat  it  as  good 
in  part  and  void  in  part. 

mgham  v.  Harris,  108  Ind.  246;  Hunt  v. 
Sak,  5  East,  449;  Jarreit  v.  Morton,  44  Mo. 
275;  Johnson  v.  Walker,  25  Ark.  196;  Elling- 
ton V.  King,  49  111.  449;  Young  v.  SUvens,  48 
N.  H.  188;  California  Steam  Nav.  Co.  v.  Wright, 
8  Cal.  585;  Burg  v.  Cedar  Bapids  dt  M.  R  Co. 
82  Iowa,  101;  Barris  v.  Earle,  148  Mass.  1,  58 
Am.  Rep.  126;  Dawson,  Town  dt  G.  Co.  v. 
89L.R.  A. 


WoodhuU,  82  U.  8.  App.  184,  14  C.  C.  A.  464, 
67  Fed.  Rep.  451;  Minah  Consol  Min.  Go.  v. 
Briscoe,  47  Fed.  Rep.  276;  BohaJllv.  Diller,  41 
Cal.  535;  Latham  v.  Davis,  44  Fed.  Rep.  862; 
Gay  V.  Alter,  102  U.  S.  79,  26  L.  ed.  48. 

Seaman,  District  Judge,  delivered  the  fol- 
lowing opinion: 

The  action  is  replevin  for  goods  purchased 
by  the  assignor  under  fraudulent  representa- 
tions which  induced  the  sale,  and  the  verdict 
is  special,  rendered  by  direction  of  the  court, 
finding  in  favor  of  the  defendants  for  the  value 
of  all  goods  purchased  on  and  prior  to  March 
28,  1897,  and  in  favor  of  the  plaintiff  for  all 
the  goods  which  were  purchased  after  that 
date.  The  direction  of  a^verdict  in  favor  of 
the  defendants  for  the  value  of  the  goods  cov- 
ered by  the  earlier  purchases  was  founded 
wholly  upon  the  view  that  replevin  could  not 
be  maintained  because  payments  had  been 
made  and  accepted  bjr  the  plaintiff  to  the 
amount  of  $1,411, — which  were  made  gener- 
ally upon  account  and  were  clearly  applicable 
to  the  first  purchase  of  ^oods,  embracing  the 
invoices  down  to  and  including  March  28, 
1897,— and  there  was  neither  return  nor  tender 
of  the  amount  so  paid;  and  this,  notwithstand- 
ing the  undisputed  fact  that  goods  had  been 
sold  from  such  purchases  by  the  assignor  prior 
to  his  assignment  in  excess  of  the  amount  so 
paid.  If  this  view  of  the  law  was  correct,  or 
even  if  it  appears  to  be  supported  by  the  weight 
of  authority,  the  verdict  should  not  be  dis- 
turbed, as  I  should  deem  it  proper  to  leave  it 
for  determination  on  writ  of  error,  if  I  enter- 
tained serious  doubt  as  to  the  doctrine  applica- 
ble in  such  case.  But  an  examination  of  the 
authorities  cited  for  and  against  the  proposi- 
tion, and  consideration  of  the  grounds  which 
lie  at  the  foundation  of  the  general  and  well- 
settled  rule  that  the  status  quo  must  be  restored 
before  rescission  of  the  contract  can  be  made 
operative,  convince  me  that  the  case  in  that 
regaid  is  within  one  of  the  recognized  excep- 
tions to  the  rule;  and  that  tender  of  the  amount 
paid  on  account  of  the  purchases  was  not 
essential  to  rescission,  the  condition  precedent 
for  replevin  of  the  goods  remaining  on  hand,  be- 
cause it  appears  beyond  dispute  that  goods  in- 
cluded in  the  same  purchase,  and  not  found, 
had  been  sold  by  the  vendee  exceeding  the  ag- 
gregate of  such  payments,  both  in  the  invoice 
value  and  in  the  amount  realized  from  such 
sales. 

The  genera]  doctrine  clearly  prevails  that  a 
voidable  contract  cannot  be  rescinded  in  part 
while  affirmed  as  to  the  residue;  that  the  nght 
to  treat  the  transaction  as  though  no  contract 
were  entered  into  does  not  allow  the  retention 
of  any  advantages  derived  under  the  contract 
relation.  The  authorities  recognize  exceptions 
to  this  rule,  although  the  broad  exception 
stated  in  Parsons  on  Contracts  as  to  all  cases 
in  which  fraud  constitutes  the  ground  for  re- 
scission does  not  appear  to  have  found  accept- 
ance. But  the  transaction  in  question  is,  in 
my  opinion,  entitled  to  exception  as  a  whole 
by  reason  of  the  sales  by  the  vendee  out  of  his 
fraudulent  purchase,  as  the  severance  is  his 
act,  depriving  the  defrauded  vendor  of  any 
opportunity  to  exercise  his  election  to  rescind 
as  to  such  goods;  and  the  remittances  sent  to 
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the  YeDdor,  being  received  before  discovery  of 
the  fraud  and  within  the  invoice  value,  are 
justly  applicable  to  the  conversion  by  way  of 
indemnity,  and  its  retention  will  not,  under  the 
circumstances,  be  treated  as  ratification  of  the 
contract.  Assuming,  as  it  must  be  assumed 
here,  that  the  purchase  was  effected  through 
the  fraudulent  representations  of  the  vendee, 
he  made  these  sales  in  perpetuation  of  that 
fraud.  To  return  to  him  the  amount  so  paid 
over  would  operate  as  a  premium  upon  fraud, 
giving  him  all  the  benefits  at  the  expense  of 
the  defrauded  party.  Instead  of  restoring  the 
status  quo,  such  requirement  would  aggravate 
the  injury  and  contravene  tbe  purposes  of  the 
rule.  In  Sisson  v.  HiU,  18  R.  I.  212,  21  L.  R. 
A.  207;  Sloane  v.  8hiffer,  166  Pa.  59;  Schofield 
V.  Shiffer,  156  Pa.  65;  Henry  L.  Crane  Boot  dk 
8Iioe  Co.  V.  Trentman,  84  Fed.  Rep.  620;  and 
other  cases  cited  on  behalf  of  the  plaintiff, — 
similar  questions  were  clearly  presented,  and 
repayment  or  tender  was  held  unnecessary  to 
effect  rescission;  and  I  am  of  opinion  that  the 
conclusions  there  reached  are  within,  and  not 
opposed  to,  the  current  of  authority,  notwith- 
standing the  note  to  that  effect  appended  to 
Siison  V.  Hill  (R.  I.)  in  21  L.  R.  A.  207,  18  R. 


I.  212.  The  case  of  Thompson  v.  Peck,  115 
Ind.  512,  1  L.  R.  A.  201,  cited  as  holding 
contra,  is  clearly  distinguishable  in  the  fact 
that  the  entire  consideration  .which  was  paid 
or  received  upon  two  separate  contracts  was 
retained  (the  notes  being  held  prima  facie  pay- 
ment in  that  state),  while  the  verdict  gave  re- 
covery for  goods  derived  under  all  the  contracts 
of  purchase  indiscriminately.  Clearlv,  no 
ground  was  established  for  the  exception  of 
such  transactions  from  the  rule.  Neither 
Stuart  V.  Hayden,  86  U.  S.  App.  462,  18  C.  0. 
A.  618,  and  72  Fed.  Rep.  402,  nor  the  other 
authorities  cited  by  defendants,  seem  to  me  ap- 
plicable upon  the  state  of  facts  shown  in  this 
case.  I  am  constrained,  therefore,  to  the 
opinion  that  the  verdict  must  he  set  aside;  and 
it  is  so  ordered. 

The  motion  for  judgment  non  obstante  vere- 
dicto must  be  denied,  as  the  case  is  not,  in  mv 
opinion,  within  the  line  to  which  such  action  is 
applicable.  Neither  is  the  verdict  in  such 
shape  that  the  finding  in  question  can  be  disre- 
garded, and  judgment  be  entered  for  the 
plaintiff  as  to  the  value  of  the  goods  in  the 
first  purchase.  Liet  orders  be  entered  accord- 
ingly. 
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TRUCKEE  LUMBER  COMPANY,  Appt. 
(116  Gal.  397.) 

1.   Pollution  of  the  water  of  a  river  by 

means  of  refuse  from  a  sawmill,  so  as  to  destroy 
the  flsb  therein.  Is  a  nulsanoe. 


8.   The  state  has  a  right  to  prote<A  fish 

in  all  streams  through  which  they  have  freedom 
of  passajre  to  and  from  the  public  flshlnir  grouods, 
although  they  flow  over  lands  entirely  subject  to 
private  ownership. 

8.  The  source,  course*  and  destination 
of  the  rivers  of  the  state  are  a  matter  of  Judi- 
cial cognizance. 

4.   A  riparian  owner's  ezclusive  rig^ht 


Note.— Gowmmentai  eontrdl  over  right  of  fishery. 

Some  control  over  rights  of  fishery  has  always 
been  exercised  and  upheld  by  the  courts.  Even  in 
case  of  fisheries  In  the  ocean  the  government  may 
control  the  conduct  cf  its  own  citizens,  although, 
without  treaty  regulations,  tbe  modern  rule  seems 
to  be  that  such  control  cannot  be  extended  beyond 
the  3-mile  line  as  against  citizens  of  foreign  states* 

By  46  &  47  Vict.  chap.  22,  regulations  are  made 
for  the  exclusive  fishery  limits  of  the  British 
islands  and  for  British  fishing-boats  outside  of  such 
limits,  and  the  Jurisdiction  of  an  offense  is  given  to 
sea-fishery  ofBcers,  and  thehr  Jurisdiction  is  held  to 
be  exclusive.    Queen  v.  Cubitt,  L.  R.  22  Q.  B.  Dlv. 

esss. 

II  tbe  political  branch  of  the  government  as- 
sumes Jurisdiction  over  a  certain  water,  the  courts 
will  not  inquire  into  it,  but  will  act  upon  the  Juris- 
diction so  assumed.   The  Kodiak,  63  Fed.  Rep.  126. 

By  a  convention  between  England  and  France 
regulations  were  made  as  to  fishing  upon  the  seas 
lying  between  the  two  countries.  By  the  English 
act  to  enforce  the  convention.  Jurisdiction  over 
violations  of  it  is  given  to  Justices  of  the  peace, 
and  therefore  no  action  can  be  maintained  in  the 
Queen^s  t>enoh  for  injuries  done  by  a  violation  of 
the  act.  Marshall  v.  NIcholla,  16  Jur.  1165,  21  L.  J. 
Q.  B.  N.  S.  343, 18  Q.  B.  882. 

The  award  of  the  arbitrators  under  the  arbitra- 
tion treaty  between  the  United  States  and  Great 
Britain  concerning  the  seal  fisheries  determined 
89  L.  R.  A. 


that  the  United  States  had  no  exclusive  Jurisdic- 
tion over  the  waters  of  Behring  sea  beyond  the 
8-mlle  limit,  and  it  cannot  therefore  prohibit  the 
taking  of  seals  beyond  that  point.  The  La  Ninfa, 
44  U.  8.  App.  648,  75  Fed.  Rep.  513,  21  C.  C.  A.  434; 
The  Alexander.  44  U.  8.  App.  660,  75  Fed.  Rep.  519. 

The  seal  fishery  act  of  1801  (54  &  65  Vict.  chap.  19) 
provides  that  a  person  belonging  to  a  British  ship 
shall  not  kill,  or  take,  or  hunt,  or  attempt  to  kill  or 
take,  any  seal  within  Behring  sea  during  the  period 
limited  by  the  order,  and  places  upon  a  person 
found  within  the  sea  the  burden  of  showing  that 
he  was  not  violating  the  act.  The  Oscar  and  Battle 
V.  Reg.  23  Can.  S.  0.  396. 

After  the  award  of  the  arbitrators  the  United 
States  passed  a  statute  prohibiting  its  citizens  from 
taking  seals  within  60  geographical  miles  of  the 
Pribilof  Islands,  which  the  courts  will  enforce.  The 
James  G.  Swan,  77  Fed.  Rep.  473. 

Section  1966,  Rev.  Stat,  of  the  Onited  States,  for- 
bade the  killing  of  seals  within  the  limits  of  Alaska 
territory  or  the  waters  thereof,  except  by  persons 
authorized  to  do  so  by  the  government.  The  Ko- 
diak, 68  Fed.  Rep.  126. 

And  all  licensed  vessels  found  within  the  pro- 
hibited zone  are  presumed  to  have  been  violating 
the  act.  United  States  v.  The  Jane  Gray,  77  Fed. 
Rep.  908. 

If  the  government  contracts  with  an  individual 
to  permit  his  killing  a  certain  number  of  seals 
each  year  in  its  fisheries,  the  contract  will  be 
broken  so  as  to  entitle  the  other  party  to  damages 
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to  flbih  in  the  water  upon  bte  own  land  does 
not  include  the  right  to  destroy  the  flshlbe  does 
not  take. 

6.  Making  the  nnlawAil  destmction  of 
fish  a  misdemeanor  and  punisbable  as  such  does 
not  preclude  a  civil  proceeding  to  enjoin  it  as  a 
nuisance. 

6.   The  attorney  general  may  proceed* 

without  the  intervention  of  a  private  relator,  to 
enjoin  the  unlawful  destruction  of  flsh. 

(April8,18J>7.) 


APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  Nevada  County  refus- 
ing to  vacate  a  preliminary  injunction  restrain- 
ing defendant  from  polluting  the  waters  of  a 
river.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeMTS.  C.  F.  McGlashan  and  Thomas 
S.  Ford*  for  appellant: 

The  allegation  of  the  complaint  that  the 
dumping  of  sawdust,  etc.,  in  the Truckee  river 
is  a  public  nuisance,  is  a  mere  erroneous  con- 
clusion of  law. 


in  case  of  an  agreement  by  the  government  with 
a  foreign  nation  to  prevent  the  killing  of  any  seals 
for  a  certain  time.  United  States  v.  North  Ameri- 
can Gommercial  Co.  74  Fed.  Rep.  145. 

In  Queen  v.  Tbe  Ainoko,  4  Can.  Ezch.  105.  it  was 
held  that  the  mere  presence  of  a  ship  within  tbe 
zone  prohibited  by  tbe  act  of  refrulating  the  seal 
fisheries  owinir  to  a  bona  fide  mistake  in  tbe  mas- 
ter's calculations  will  not  Justify  a  forfeiture  of 
the  vessel. 

Under  the  British  act  of  1801,  relatinir  to  tbe 
Bebringr  seal  fisheries,  a  vessel  found  within  the 
prahibited  limits  In  order  to  escape  forfeiture  was 
hound  to  show  that  fishmg  or shippinRr  implements 
on  board  had  not  been  used  for  illegal  sealinff  dur- 
ing*  tbe  voyage.  Queen  v.  Tbe  Oscar  and  Hattie* 
8  Can.  Ezch.  841. 

As  betvoeen  aovernmerUs, 

If  a  body  of  water  is  wholly  within  the  dominion 
of  a  country  It  may  regulate  tbe  public  right  of 
fishinff  therein,  and  tbe  regulations  will  apply  to 
acts  done  more  than  3  miles  from  the  shore.  Mowat 
v.  McFee.  6  Can.  a  C.  66. 

In  Tbe  Grace,  4  Can.  Excb.  288,  it  is  said  that  it  is 
an  axiom  of  international  law  that  every  state  is 
entitled  to  declare  that  fishinflr  on  its  coasts  is  an 
exclusive  riirht  of  its  own  subjects. 

In  case  a  river  forms  the  boundary  between  two 
states,  each  state  has  the  power  to  exclude  the  citi- 
zens of  the  other  state  from  fishing  on  its  side  of 
the  middle  line  of  the  stream,  and  it  has  exclusive 
power  to  regulate  the  fisheries  within  such  limits. 
Be  Mattson,  60  Fed.  Etep.  586. 

By  tbe  compact  between  Maryland  and  Virginia, 
Virginia  has  the  rlg'ht  to  make  such  re^ulationsi 
with  the  consent  of  Maryland,  as  may  be  necessary 
to  protect  its  fisheries,  and  when  the  regulations 
are  properly  made  and  consented  to  they  may  be 
enforced  in  Virginia  aflrsinst  citizens  of  Maryland, 
Hendricks  v.  Com.  75  Va.  084. 

A  body  of  water  having-  well-defined  shores  and 
no  current,  lying  entirely  in  the  state  of  Iowa  a 
quarter  of  a  mile  from  tbe  main  channel  of  the 
Mississippi  river  and  forming  no  part  of  that  river 
for  tbe  purpose  of  navi^tion,  is  within  the  Juris- 
diction of  Iowa,  and  within  the  provisions  of  a 
statute  aflrainst  the  use  of  seines  in  the  waters  of 
that  state,  and  not  within  an  exception  of  bound- 
ary waters.  State  v.  Haufr.  05  Iowa,  413,  20  L.  R.  A. 
800. 

Under  the  treaty  between  tbe  United  States  and 
Great  Britain  of  1818,  and  the  British  and  Canadian 
laws  to  enforce  it,  a  United  States  fishing  vessel  is 
liable  to  seizure  and  confiscation  if  after  tbrowinsr 
its  net  into  the  sea  it  is  permitted  to  drift  within 
tbe  8-mlle  limit,  and  proceeds  to  secure  the  flsh 
from  tbe  net  there.  Queen  v.  The  Frederick  Ger- 
rinfr.  Jr..  5  Can.  Exch.  164,  Aflirmed  The  l^Yederick 
Gerringr  Jr.,  v.  Queen,  87  Can.  8.  C.  27L 

Tbe  8-mlle  limit  does  not  apply  to  the  ffreat  lakes 
but  the  sovereignty  of  the  respective  states  reaches 
to  tbe  boundary  line  between  them,  and  a  foreign 
vessel  may  be  condemned  if  it  is  found  fishiner  over 
the  boundary  line  contrary  to  the  laws  of  the 
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state,  without  a  license.    The  Grace,  4  Can.  Exob. 


As  betwe«n  oov&mmerUs  and  their  gubdivislorw. 

An  actregulatiner  the  time  and  manner  of  taklngr 
fish  in  tbe  sea  within  tbe  territorial  limits  of  a  state 
is  binding  on  citizens  of  other  states,  and  upon  ves- 
sels licensed  as  flsbiuK  vessels  under  the  laws  of 
tbe  United  States.  Dunham  v.  Lampbere,  8  Gray, 
868. 

As  against  the  general  government,  tbe  state  may 
make  regulations  for  the  protection  of  fisheries 
within  bays  upon  Its  coast  which  are  not  more  than 
6  miles  wide  at  tbe  mouth,  and  such  regulations 
may  be  enforced  against  vessels  licensed  under  the 
laws  of  the  ereneral  government.  Manchester  v. 
Massachusetts,  188  U.  8.840,  85L.ed.150,  Affirming 
Com.  V.  Manchester,  162  Mass.  880, 0  L.  R.  A.  886. 

The  dominion  parliament  m  Canada  has  the 
right  to  legislate  on  tbe  subject  of  fishery  regula- 
tions.   Queen  v.  Robertson,  6  Can.  S.  C.  58. 

The  dominion  has  no  authority  over  tbe  question 
of  the  right  to  take  fish  from  particular  waters. 
And  it  therefore  has  no  right  to  lease  private 
rights  of  fishery  in  tbe  waters.  This  right  belongs 
to  the  province.  Queen  v.  Robertson,  6  Can.  & 
C.  58. 

The  dominion  Parliament  has  the  right  to  control 
in  such  manner  as  in  its  discretion  sball  seem  expe- 
dient all  deep-sea  fishing,  and  the  right  to  take  all 
fish  ordinarily  caught  either  on  tbe  sea  coast  or  in 
tbe  great  lakes  or  in  the  rivers  of  the  dominion,  and 
such  as  are  valuable  for  food  within  the  dominion, 
or  for  exportation  for  that  purpose,  or  for  any 
other  purpose  of  trade  and  commerce,  and  must 
include  as  well  tbe  right  to  6atch  fish  as  tbe  desig- 
nation and  control  of  the  places  where  the  fish  may 
.be  caught  and  the  times  and  manner  of  catching 
them.    Queen  v.  Robertson,  6  Can.  S.  C  68. 

Ocneral  rigM  to  regulate  fishery. 

The  legislature  has  the  authority  to  regulate  the 
taking  of  flsb  within  the  state,  and  to  inflict  penal- 
ties for  a  violation  of  their  regulations.  Bumham 
V.  Webster,  5  Mass.  886. 

This  is  particularly  true  so  far  as  the  public  rights 
are  concerned.  These  have  always  been  held  to  be 
under  the  control  of  tbe  government. 

Tbe  fishing  which  the  public  has  in  any  public  or 
private  river  or  creek,  fresh  or  salt,  is  subject  to 
the  laws  for  tbe  conservation  of  fish  and  fry,  whfoh 
are  many.    Hale,  de  Jure  Maris,  88. 

The  state  has  authority  over  fisheries  so  far  as  the 
public  or  common  rights  are  concerned.  Dennett 
V.  Joy,  85  Me.  118. 

It  is  within  the  power  of  the  legislature  to  au- 
thorize such  use  of  a  stream  which  is  not  navigable 
as  will  wholly  destroy  a  public  fishery.  Howes  ▼. 
Grush,  181  Mass.  807. 

The  rights  of  fishing  to  which  the  people  of  Rhode 
Island  are  entitled,  under  the  Constitution  guaran- 
teeing continuance  of  the  rights  nreyiously  exist- 
ing, are  not  violated  by  filling  a  cove  covered  by 
tide  water  under  the  authority  of  a  state  statute* 
if  the  fisheries  have  ceased  to  have  a  substantial 
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The  allegation  of  an  erroneous  conclusion  of 
law  cannot  be  considered  of  any  force,  or  gov- 
-em  the  legal  effect  of  the  specitic  facts  alleged. 

Bi/rum  V.  Stockton  Combined  Harvester  d 
Agri.  Works,  91  Cal  667;  Savings  d  L.  Soe.  v. 
Burnett,  106  Cal.  639. 

Conclusions  of  law  are  surplusage,  and  ten- 
•der  no  issue,  and  are  not  admitted  by  demur- 
rer. 

Johnson  v.  Kirhy;  65  Cal.  487;  Kent  v.  8ny- 
•der,  80  Cal.  674;  Stokes  v.  Oeddes,  46  Cal.  17; 
Brooksy.  Haslam, 65 Cal.  421;  Triscony  v.  Orr, 


49  Cal.  612;  PUforman  ▼.  Mills,  85  Cal.  119,  95 
Am.  Dec.  90. 

The  facts  showing  the  injury  must  be  set 
forth  in  detail,  and  such  an  averment  is  a  mere 
conclusion,  not  entitled  to  any  weight. 

A/erced  Min,  Co.  v.  Fremont,  7  CaL  823,  68 
Am.  Dec.  262;  Branch  Tump,  Co.  v.  Tuba 
County  Supers.  18  Cal.  190;  Burnett  v.  White- 
sides,  18  Cal.  167;  Waldron  v.  Marsh,  5  Cal. 
119. 

It  is  not  unlawful  in  this  state  to  poison  or 
kill  fish,  and  is  not  a  public  nuisance. 


value.    Clarke  v.   Providenoe,  16   R.  L  887,  1  L. 
B.  A.72&. 

Power  to  orant  rights  to  individudL 

The  effeot  of  the  rule  that  the  grovemment  has 
•ooDtrol  over  the  public  rierbts  of  fishery  la  that  it 
may  take  away  the  public  rigtit  and  vest  it  io  an 
individual. 

Prior  to  Magrna  Charta  the  Crown  bad  the  right 
to  create  a  several  fishery  in  tidal  water  which  be 
•could  irraut  to  a  private  iadlvidual  even  after  the 
adoption  of  that  statute.  Maloolmsoo  v.  0*Dea, 
10  H.  L.  Cae.  608, 0  Jur.  N.  S.  1185, 9L.  T.  N.  S.  08,  12 
Week.  Bep.  178. 

Where  the  provisions  of  Matrna  Charta  are  not  in 
force,  as  In  the  province  of  Quebec,  the  Crown  in 
right  of  the  province  may  grant  exclusive  rights  of 
fishing  in  tidal  water.  Re  Jurisdiction  over  Pro- 
yindal  FisbeHes.  f»  Can.  8.  C.  444. 

Althouirh  the  power  of  the  Crown  to  grant  pri- 
Tate  fisheries  in  tidal  waters  was  restrained  by 
Magna  Charta  the  right  of  Parliament  to  do  so  is 
undoubted.    Queen   v.  Robertson,  6  Can.  8.  C.  52. 

A  several  salmon  fishery  granted  by  the  Crown  to 
a  subject  before  Magna  Charta  does  not  merge  if 
It  reverts  to  the  Crown,  but  may  be  granted  by  it 
•to  another  subject.  Duke  Northumberland  v. 
Houghton,  39  L.  J.  Exch.  N.  8.  06,  L.  R.  5  Exch.  127, 
28  L.  T.  N.  8.  491, 18  Week.  Rep.  495. 

The  presumption  is  that  a  grant  of  land  on  a 
river  above  the  ebb  and  flow  of  the  tide  passes  the 
right  of  fishery  to  the  grantee.  If  the  right  is  ex- 
pressly reserved  the  Crown  may  grant  the  right  of 
fishery  to  another  person,  and  there  is  no  common 
right  of  fishery  in  the  public.  Queen  v.  Robertson, 
«Can.8.  C.  62. 

In  Chalker  v.  Dickinson,  1  Conn.  882,  6  Am,  Deo. 
250,  It  is  said  that  the  state  may  grant  a  private 
right  of  fishery  In  a  public  river. 

The  California  act  of  tBBIH  gave  the  owner  of  land 
fronting  on  Eel  river  the  right  of  exclusive  fishing 
privileges,  and  the  court  held  that  although  the 
streams  and  shores  to  high. water  mark  were  in  the 
public  the  legislature  might  grant  qualified  rights 
therein  to  Individuals  so  far  as  they  are  not  incon- 
sistent with  the  principal  use.  Heckman  v.  Swett, 
99  Cal.  809. 

Michigan  How.  Btat.  fi  2172,  protects  the  rights  of 
riparian  owners  along  the  lakes  and  in  the  adja- 
cent bays  and  inlets  to  the  exclusive  fishing  with 
stationary  nets  for  1  mile  from  low.water  mark. 
Lincoln  v.  Davis,  58  Mich.  876.  61  Am.  Rep.  lid. 

A  statute  providing  that  the  one  who  first  makes 
a  weir  for  catching  fish  on  any  flat  shall  not  be  in- 
terrupted in  its  enjoyment  will  apply  to  pounds 
when  they  come  into  use.  Btannard  v.  Hubbard, 
84  Conn.  370. 

Under  a  statute  providing  that  when  any  person 
«hall  have  been  at  the  expense  of  clearing  a  fishing 
place  in  a  river,  and  has  used  the  right  to  take 
fish  there  in  the  season  thereof,  he  shall  have  the 
right  of  enjoyment  of  the  fishlnjr  place;  the  right 
•cannot  be  aasigned  to  another  person.  Munson  v. 
Baldwin.  7  Cono.  108. 

The  Washington  act  of  1898  provides  for  the 
69  L.  R.  A. 


licensing  of  persons  wishing  to  fish  in  waters  of 
Puget  sound.  State,  Curry,  v.  Crawford,  14  Wash. 
373;  Morris  v.  Graham.  16  Wash.  348. 

Under  the  Washington  statutes  a  licensee  of  a 
fishing  right  may  maintain  a  bill  to  enjoin  a  person 
from  constructing  a  pound  within  a  specified  dis- 
tance of  his  nets  contrary  to  the  provisions  of  the 
statute.    Walker  v.  Stone,  17  Wash.  678. 

Some  of  the  states  have  recently  exerdscKl  this 
power  for  the  purpose  of  promoting  the  cultivation 
of  food  fish.  The  statutes  make  provision  for  the 
exclusive  occupation  of  waters  by  persons  who 
will  cultivate  fish  in  them. 

A  statute  permitting  the  flowing  of  land  for  the 
purpose  of  raising  a  pond  for  the  cultivation  of 
useful  fishes  is  constitutional.  Turner  v.  Nye,  154 
Ma8S.&r9,14L.R.A.487. 

The  Pennsylvania  act  of  June  8, 1878,  permits  the 
owner  of  a  pond  to  make  of  it  a  private  fish-pond 
upon  which  no  trespassing  shall  be  allowed,  by 
stocking  it  with  fish  and  posting  certain  notices. 
Com.,  Glenburn  Fish  &  6.  Protective  Asso.,  v. 
Singer,  19  Pa.  Co.  Ct.  627. 

The  Maryland  statute  for  the  protection  of  fish 
in  artificial  ponds  has  no  application  to  coves  of  a 
navigable  water.  Sellers  v.  Sellers,  77  Md.  148,  20 
L.  R.  A.  94. 

To  make  a  body  of  water  prlyate  so  as  to  enable 
the  owner  to  exclude  other  persons  from  fishing  in 
it  under  the  act  of  1870,  after  he  had  stocked  it  with 
fish,  it  must  be  wholly  on  his  land  so  that  the  fish 
with  which  it  is  stocked  may  be  confined  there. 
Reynolds  v.  Com.  96  Pa.  468. 

And  the  same  is  true  under  the  act  of  1878.  Ben- 
scoter  V.  Long.  167  Pa.  206. 

In  People  ▼.  Hall,  8  App.  Dlv.  16,  the  question 
was  raised,  but  not  decided,  Whether  a  pond  could  be 
protected  as  a  private  propagating  ground  which 
was  not  wholly  on  the  land  of  the  one  claiming  it. 

The  mere  fact  that  one  who  cultivates  fish  in  a 
pond  does  not  own  the  whole  pond,  and  there  is 
nothing  to  prevent  the  fish  from  going  over  land 
of  another  person,  will  not  give  strangers  a  right 
to  fish  in  the  pond  of  the  one  cultivating  the  fish 
without  his  permission.  Com.  v.  Skatt,  162  Mass. 
219. 

The  New  Hampshire  laws  forbid  the  taking  of 
fish  from  any  pond  wholly  within  the  control  of  a 
person  who  owns  the  land  around  it  and  has  ex- 
pended money  and  labor  in  stocking  It  with  fish 
for  his  own  use.    State  v.  Welch,  66  N.  H.  178. 

The  act  of  1871  gave  the  proprietor  of  an  unnavl- 
gable  tidal  stream  where  it  emptied  into  salt  water, 
who  encloses  it  for  the  purpose  of  cultivating 
fishes,  control  of  the  stream  within  his  own  premt 
ises  and  around  the  mouth  of  the  stream.  Eastham 
V.  Anderson,  119  Mass.  626. 

No  notice  of  an  intention  to  lease  a  pond  lying 
wholly  within  one  township  need  be  given  where 
the  application  is  made  by  the  town  and  the  lease 
Is  made  to  it.    Com.  v.  Eliot,  146  Mass.  6. 

The  licensee  of  a  great  pond  for  the  purpose  of 
cultivating  useful  fishes  under  the  statute  of  1869 
has  the  exclusive  right  of  flshinar  in  the  whole 
pond,  although  he  has  not  occupied  any  part  of  it 
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There  is  no  cause  of  action,  for  the  reason 
that  the  plaintiff  is  not  entitled  to  sue,  and  this 
action  cannot  be  maintained  in  the  name  of 
the  people. 

People  V.  Baggin,  67  Cal.  687. 

The  protection  of  fish  in  private  streams  is 
exclusively  intrusted  to  the  fish  commissioners 
and  the  criminal  courts.     . 

Cal.  Pol.  Code,  §  848;  Pol.  Code.  §§  470, 
642.  sub.  1;  Stat.  1896.  p.  169. 

An  injunction  against  a  public  nuisance  is 
not  favored  and  will  not  be  exercised  where 


the  object  sought  may  be  as  well  obtained  io 
the  ordinary  tribunals. 

2  Beach.  Ini  §  1078;  1  Spelling,  Extraordi- 
nary  Relief,  ^  898;  Broombead  v.  Grant,  88  Ga. 
461;  Tolo  County  v.  Sacramento,  86  Cal.  196r 
Lawson.  Rights,  Rem.  <&  Pr.  §  2941. 

Where  the  statute  creates  a  new  liability, 
gives  a  penalty,  and  designates  the  mode  and 
form  of  proceeding  for  its  recovery,  including 
the  en  forcing  tribunal,  all  other  modes  of  pro- 
ceeding and  jurisdiction  are  excluded. 

Penal  Statutes,  7  Coke,  87a;  Smith  v.  Drew^ 


with  iDclosures  or  appliances  to  carry  out  the  pur- 
poses of  the  lease.  Com.  v.  V9  eatherbead,  110  Haaa. 
176. 

Under  the  Maaaachusetts  atatutea  tlie  flsh  com- 
mtelonera  may  leaae  a  ^reat  pond  for  the  cultiva- 
tion of  uaeful  flahea  and  prohibit  other  peraona 
from  catching'  flah  therein,  even  those  which  are 
migratory  and  come  in  from  the  aea.  Com.  v. 
Vincent,  106  Maae.  447. 

The  legislature  may  lawfully  give  the  right  to 
take  flah  for  propagation  during  a  time  that  they 
cannot  be  taken  for  other  purposes.  People  v. 
Brooks,  101  Mich.  88. 

RiaUofindMd%UiL 

The  general  rule  has  been  that  in  non-navigable 
watera  the  riparian  owner  had.  aa  incident  to  his 
ownerahip  of  the  aotl,  a  right  to  flsh  in  the  water 
which  waa  ezduaive  of  all  other  peraona. 

The  right  of  a  riparian  owner  to  flah  in  the  water 
of  a  private  river  la  not  a  riparian  rl^rht  in^he  na- 
ture of  an  eaaement.  but  ia  atriotly  a  right  of 
property.    Queen  v.  Robertaon.  6  Can.  S.  C.  S2. 

But  the  Kmg  had  the  right  to  royal  flah,  and  no 
aubject  can  have  them  without  the  King*a  apeclal 
grant.  Royal  Fishery  of  the  Banne*a  Caae.  Daviea 
Etep.  149,  Cited  in  Angell,  Tidewaters,  p.  36  Appz. 

But  in  Maaaachusetta  the  right  of  the  individual 
haa  never  been  recognized.  The  righta  of  flahery, 
even  in  non-navigable  waters,  have  been  held  to  be 
public  ao  that  the  atate  could  diapoae  of  them  at  ita 
pleaaure. 

In  Cottrill  V.  Myrick.  12  Me.  28S.  it  ia  said  that  in 
Maaaachusetta,  from  ita  earliest  aettlement.  the 
common-law  rule  that  flaherlea  in  atreama  not  navi- 
gable belong  to  the  riparian  proprietors  has  been 
modifled.  It  waa  deemed  moat  conducive  to  the 
public  good  to  aubject  aalmon,  ahad,  and  alewife 
flaherlea  to  public  control  whenever  the  legialature 
thought  proper  to  interfere. 

In  Vinton  v.  Welah.  9  Pick.  87.  It  is  said  to  be  the 
rule  of  Maaaachuaetta  that  the  legialature  having 
alwaya  ezerclaed  the  right  of  regulating  flaherfes 
in  rivers  not  navigable,  the  common-law  right  of 
fishery  in  the  riparian  proprietora  is  aubject  to 
auch  regulatlona  aa  the  legialature  may  make. 

The  legialature  may  give  to  a  town  the  right  to 
Improve  a  great  pond  for  public  flahing  without 
making  compenaation  to  a  riparian  owner  of  the 
stream  connecting  with  it  whose  flahery  rights  are 
destroyed  thereby.    Cole  v.  Eaatham,  188  Maaa.  66. 

Part  of  the  proprietora  of  a  pond  cannot  give  an 
ezduaive  leaae  of  the  right  of  flahing  therein. 
Com.  V.  Parley.  130  Maaa.  409. 

If  a  grant  of  land  ia  made  to  certain  persona  aa 
truateea  for  settlera  on  It  who  have  a  right  to  take 
flah  in  the  adjoining  watera.  the  flahery  ia  common 
to  all  the  aettlera  and  cannot  be  ezclusively  claimed 
by  the  truateea,  and  regulatlona  may  be  made  for 
the  taking  of  flab  which  will  ezclude  the  truateea, 
although  they  have  the  title  to  the  land  bordering 
on  the  Ashing  place.  Nickeraon  v.  Brackett.  10 
Maas.  212. 

In  Watera  v.  Lllley,  4  Pick.  146, 10  Am.  Dec.  388. 
It  ia  aald  that  the  legialature  in  eatabllahing  the 
right  to  occupy  freah- water  streams  not  connected 
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with  the  aea  for  the  uae  of  milla,  made  no  provi- 
aion  in  regard  to  flsh.  And  that  the  right  of  fish- 
ery  in  auch  atreama  was  ezclusive  In  the  owner  of 
the  banks. 

And  the  same  rule  was  followed  in  Mame. 

The  Maine  Constitution  does  not  prohibit  the 
interference  by  the  legislature  with  fisheries  in 
streams  not  navigable,  since  auch  power  was  re- 
aerved  by  the  legialature  of  Maaaachusetta  before 
the  eeparation  of  Maine  from  it.  and  the  common- 
law  right  of  the  riparian  owner  made  aubjeot  to 
the  public  oontroL  And  therefore  the  legislature 
may  give  to  a  stranerer  a  right  of  fishing  in  a  cer- 
tain stream  to  the  ezdusion  of  the  riparian  owner. 
Lunt  V.  Hunter,  16  Me.  9. 

But  under  the  Maine  statutes  no  weir  can  t>e 
placed  below  low- water  mark  In  front  of  the  shore 
or  flats  of  a  riparian  owner  so  as  to  interfere  with 
the  approach  of  fish  to  a  weir  which  he  may  locate 
on  his  own  land.    Donnell  v.  Joy,  86  Me.  118. 

Dnder  the  New  Hampshire  lawa  the  owner  of  a 
pond  which  is  entirely  cut  off  from  other  waters 
of  the  state  may  take  trout  from  it  at  any  time, 
the  legislature  not  having  attempted  to  interfere 
with  Buoh  right.  State  v.  Roberts,  59  N.  H.  250,  47 
Am.  Rep.  199. 

Cnder  the  Tenneeaee  act  making  it  a  misde- 
meanor to  catch  fiah  otberwiae  than  by  hook  and 
line,  making  an  ezception  in  favor  of  ownera  of 
private  watera,  a  person  acting  under  license  of 
the  owner  may  flah  with  a  net  in  private  water 
properly  inclosed  as  required  by  the  statute. 
Maney  v.  State,  6  Lea,  218. 

Power  to  interfere  ictth  privaie  riohJL 

Notwithstandinir  the  individual  may  have  • 
right  to  fish  in  streams  passing  over  hia  land,  the 
state  may  for  the  common  good  regulate  the  timee 
and  manner  of  taking  flah  ao  that  the  general  In- 
tereata  may  not  be  diminiahed. 

Lawa  for  the  regulation  of  the  time  and  applianoea 
for  catching  fiah  may  prohibit  a  landowner  from 
fiahing  in  a  amall  atroam  running  through  hia  own 
land.    Com.  v.  Bender,  7  Pa.  Co.  Ct.  624. 

The  owner  of  a  lake  has  no  conatltutional  right 
to  fiah  therein  which  is  unwarrantably  interfereci 
with  by  prohibiting  them  to  be  taken  ezoept  in  a 
specified  manner.  Peters  v.  State,  96  Tenn.  682.  88 
L.  R.  A.  114. 

If  a  private  lake  connects  with  a  public  body  of 
water  like  Lake  Ontario,  the  ownera  of  the  private 
lake  will  be  aubject  to  the  regulations  which  the 
legialature  makes  for  the  control  of  the  fishing  for 
the  public  good.   People  v.  Doztater.  76  Hun,  47SL 

A  state  may  prohibit  the  taking  of  flah  by  meana 
of  artificial  lights  and  spears  over  a  man*s  own 
landa,  if  the  water  there  is  connected  with  other 
bodiea  of  water  through  which  fiah  migrate.  Peo- 
ple V.  CoUiaon,  85  Mich.  106. 

The  Maaaachuaetta  statute  prohibited  the  owner 
of  land  on  a  atream  from  taking  trout  with  a  net 
from  the  atream  of  hia  own  land  aa  well  as  prohib- 
ited other  peraona  from  domg  so.  Com.  v.  Follect» 
164  Maaa.  477. 

The  Maaaachuaetta  Public  Statutes,  chap.  91«  •  68,. 
imposing  a  penalty  for  selling  trout, eztends  to  the 
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5  Mass.  514;  Andoter  &  M.  Tump.  Corp,  v. 
Oould,  6  Mass.  44,  4  Am.  Dec.  80;  Cam.  ▼. 
H<yiM8, 15  Pick.  282;  Clark  v.  Brawn,  18  Wend. 
220;  Bex  v.  Bobinaan,  2  Burr.  808;  Miliar  v. 
Tofylar,  4  Burr.  2319:  Elder  v.  Bemia.  2  Met. 
599;  Wiley  v.  Yale,  1  Met.  553;  Beed  v.  Omni- 
bus B.  Co.  88  Cal.  216;  Com.  v.  Chapin,  5  Pick. 
199,  16  Am.  Dec.  386. 

The  attorney  freneral  has  no  authority  to 
sustain  the  present  action. 

People  ▼.  Equity  Oaslight  Co.  141  N.  Y.  232; 
Atty.  Oen.  v.  Metropolitan  B.  Co.  125  Mass.  515, 


1 28  Am.  Rep.  264;  Atty.  Oen,  v.  Tudor  lee  Co. 
104  Mass.  289,  6  Am.  Rep.  227:  District  Atty. 
V.  Lynn  A  B.  B.  Co.  16  Gray,  242;  Atty.  Gen. 
▼.  Bay  State  Brick  Co.  115  Mass.  481:  Atty.  Qen. 
y.  Shefpeld  Qas  Coneumers*  Co.  3  De  G.  M.  & 
G.  801. 

The  facts  alleged  in  the  complaint  do  not 
constitute  such  a  public  nuisance  as  to  justify 
the  interference  of  a  court  of  equity  jurisdic^ 
tion,  and  the  attorney  general  has  no  power  to 
sustain  the  action. 

Atty.  Gen.  v.  Consumert^  Gas  Co.  142  Mass. 


sale  of  trout  artificially  propagatedl  and  matn- 
tained,  and  is  valid.  Oom.  v.  Gilbert,  leo  Mass.  167, 
22  L.  R.  A.  4ae. 

Tbe  legislature  may  regulate  fisheries  which  by 
tbe  common  law  would  be  private  property.  Pea- 
bles  V.  Hannaf  ord,  18  Me.  106. 

The  legislature  may  prohibit  the  takinflr  of  fish 
during  certain  seasons  of  tbe  year  or  with  certain 
implements,  even  on  the  part  of  a  private  individ- 
ual, if  such  waters  connect  with  the  public  waters 
of  tbe  state.  People  v.  Bridges.  142  111.  80, 16  L.  R. 
A.  684,  ReversinflT  Bridges  v.  People.  89  111.  App.66Q. 

The  state,  by  virtue  of  its  sovereiffnty,  has  au- 
thority to,  regulate  fisheries  within  its  boundaries, 
and  may  prescribe  tbe  places  as  well  as  the  times 
In  whicb  fish  may  be  taken,  and  may  make  exclu- 
sive grants  of  fisheries  in  designated  waters  as  far 
as  tbe  same  do  not  impair  private, rights  already 
vested.    Heckman  v.  Swett,  107  Gal.  276. 

A  complaint  is  not  sufficient  whicb  does  not  show 
that  the  attempted  catching  of  fish  was  within  the 
prohibited  space.    State  v.  Cottle,  70  Me.  196. 

A  person  is  not  illegally  deprived  of  his  property 
by  a  law  which  restricts  the  right  of  fishing  be- 
cause his  land  and  fishing  tackle  will  be  of  less 
value.    People  v.  Brooks,  101  Mich.  96. 

The  legislature  may  regulate  fisheries  by  pro- 
hibiting the  exercise  of  a  common-law  right  unless 
it  is  secured  by  contract  or  by  the  Constitution. 
Bennett  v.  Boggs,  Baldw.  60. 

Tbe  legislature  cannot  give  a  right  of  passage 
over  private  property  to  reach  public  waters  for 
the  purpose  of  fishing.  New  Bngland  Trout  &  S. 
aub  V.  Mather,  68  V^t.  888,  88  L.  R.  A.  569. 

Under  the  Canadian  act  of  81  Vict.  chap.  60, 98  2 
and  19,  giving  tbe  minister  of  marine  and  fisheries 
tbe  right  to  issue  licenses  when  tbe  exclusive  right 
of  fishing  does  not  already  exist,  and  to  forbid 
fishing  except  under  authority  of  license,  there  is 
no  right  to  forbad  salmon  fishing  on  private  prop- 
erty without  a  license.  No  statute  should  be  con- 
strued to  give  a  right  to  license  the  right  of  fishing 
on  private  property  unless  the  power  is  given  in 
clear  and  unequivocal  language  or  irresistible  in- 
ference.    Venning  v.  Steadman,  9  Can.  S.  C.  206. 

Boatable  waters,  within  tbe  meaning  of  a  consti- 
tutional provision  giving  tbe  right  to  fish  in  all 
boatable  and  other  waters,  not  private  property, 
are  waters  that  are  of  common  passage  as  high- 
ways for  business  or  pleasure,  and  do  not  Include 
all  waters  that  may  be  boatable  in  fact  New  Eng- 
land Trout  &  S.  Club  v.  Mather,  68  Vt.  888,  88  L.  R. 
A.  509. 

Close  time. 

The  state  may  prescribe  a  time  during  which  fish 
cannot  be  taken. 

Tbe  legislature  has  power  to  pass  laws  for  the 
preservation  of  fish  by  limiting  the  time  and  mode 
of  taking  them.  GentUe  v.  State,  29  Ind.  409;  State 
V.  Hockett^  29  Ind.  802;  State  v.  Boone,  80  Ind.  226; 
Stuttsman  v.  State,  57  Ind.  119. 

By  24  &  25  Vict.  chap.  109,  it  was  enacted  that  no 
person  shall  fish  for,  catch,  or  kill,  by  any  means 
other  than  by  a  rod  and  line,  between  12  o^dock 
noon  on  Saturday  and  6  o^dook  on  Monday  mom^ 
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ing,  and  it  was  held  that  a  net  used  for  salmon  fish- 
ing was  forfeited,  although  no  fish  were  caught. 
Ruther  v.  Harris,  L.  R.  1  Exch.  Dlv.  97, 45  L.  J.  M. 
C.  N.  8. 108,  38  L.  T.  N.  8.  825. 

The  act  of  41  &  42.  Vict.  chap.  89,  forbade  any  per- 
son fishing  for  any  fresh- water  fish  t>etween  cer- 
tain days,  but  made  an  exception  of  persons  fish- 
ing m  a  private  fishery  with  the  leave  of  the  owner, 
and  it  was  held  that  to  be  within  the  exception  the 
fishing  must  be  with  leave  of  the  owner,  and  not 
merely  the  uccupler  of  the  land.  Swan  wick  v. 
Varney,  46  L.  T.  N.  8. 716,  80  Week.«Rep.  79,  46  J.  P. 
613. 

Under  a  statute  forbidding  persons  to  take  fish 
or  to  impede  their  passage  in  weirs  from  sundown 
Saturday  until  sunrise  Monday,  fish  cannot  be 
taken  from  tbe  weir  after  sundown  Saturday,  al- 
though they  entered  before  that  time,  and  could 
not  be  secured  because  of  the  state  of  tbe  tide. 
Baker  v.  Wentworth,  17  Me.  347. 

A  statute  making  a  close  time  from  tbe  15th  day 
of  July  to  the  1st  day  of  April  following  does  not 
repeal  a  prior  statute  making  a  dose  time  in  each 
week  of  four  days  from  Sunday  morning  until 
Thursday  night.    State  v.  Thompson,  70  Me.  196. 

The  serving  by  an  innkeeper  of  trout  on  the  reg- 
ular bill  of  fare  during  tbe  close  time  is  a  sale  with- 
in the  meaning  of  a  statute  prohibiting  sales  within 
such  times.    State  v.  Beal,  75  Me.  289. 

By  Maine  Special  Laws  1885,  chap.  468.  all  persons 
are  prohibited  from  taking  bass  from  certain 
waters  of  the  state  during  all  seasons  of  the  year 
except  in  tbe  months  of  January  and  February. 
State  V.  Adams,  78  Me.  486. 

By  the  statute  of  1806,  the  fisheries  of  Orrington 
were  placed  under  control  of  a  committee  to  be 
chosen  by  the  town,  but  it  was  held  that  a  subse- 
quent act  of  1818,  which  prohibited  the  taking  of 
fish  on  certain  days  of  each  week,  was  applicable 
to  that  town.    Com.  v.  Wentworth,  15  Mass.  188. 

The  state  may  prohibit  even  owners  of  land  on 
unnavigable  streams  from  taking  fish  during  tbe 
spawning  season.    Com.  v.  Look,  108  Mass.  452. 

By  tbe  act  of  1872,  catching  trout  during  certain 
times  was  prohibited  under  a  penalty  of  $10  for 
each  one  caught.    Purinton  v.  Ladd.  58  N.  H.  606. 

The  New  York  act  of  1815  prohibited  fishing  in 
the  Hudson  river  from  sunset  on  Saturday  to  sun- 
rise on  the  Monday  following  of  each  week.  Sickles 
V.  Sharp,  13  Johns.  497. 

The  legislature  has  power  to  prevent  tbe  taking 
of  fish  within  the  waters  of  the  state  at  certain 
seasons  of  the  year.    People  v.  Reed,  47  Barb.  285. 

The  Nevada  statute  forbids  the  taking  of  trout 
from  October  until  June.  Ez  parte  Hewlett  (Nev.> 
40  Pao.  96. 

The  Vermont  statute  prohibited  thn  taking  or 
catching  of  pond  pickerel  from  any  waters  of  the 
state,  public  or  private,  between  certain  dates. 
State  V.  Smith,  61  Vt.  846. 

Tbe  Maine  statutes  prohibit  the  taking  of  bass 
except  during  January  and  February.  State  v. 
Adams,  78  Me.  486. 

Method  of  taking  fish. 
It  is  within  tbe  power  of  the  state  to  preserve 
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417:  Atty,  Oen.  v.  Sheffield  Gas  Consumers'  Co, 
8  DeG.  M.  &  G.  804:  Memphis  Gayoso  Gas  Co. 
▼.  Williamson,  0  Heisk.  814;  Peojiey.  Horion, 
64  N.  Y.  610;  Com.  v.  Passmore,  1  Serg.  &  R. 
219;  Wood  v.  Mears,  12  Ind.  515,  74  Am.  Dec. 
222;  Queen  v.  Longton  Gas  Co.  2  £1.  &  El.  651; 
Grafm  v.  Shattuek,  35  N.  H.  257. 69  Am.  Dec. 
638:  PeopU  v.  Stratton,  25  Cal  249. 

It  is  customary  and  proper  that  such  an  ac- 
tion be  brought  and  carried  on  upon  the  rela- 
tion of  some  private  person. 

People,  8e/inell,  y.  SauscUiio  Land  <&  F,  Go. 
106  Cal.  621. 


In  the  present  case  no  injunction  bond  is  re- 
Quired, — the  complaint  is  not  sworn  to.  The 
defendant  may  be  put  to  hundreds  or  thousands 
of  dollars  ex pense.  There  is  no  remedy  against 
the  sovereign. 

Sharp  V.  Contra  Costa  County,  84  Cal.  284. 

It  is  only  in  cases  where  the  nuisance  should 
be  immediately  suppressed,  as  in  the  case  of  a 
powder  house,  slaughter  house,  or  chemical 
laboratory,  that  equity  will  interfere,  until  the 
slower  process  by  indictment  can  be  put  in 
motion. 

P^ple  ▼.  Davidson,  80  Cal.  388. 


from  extloction  flsberies  in  waters  within  its  juris- 
diction, by  probibitlDflr  exhaustiye  methods  of  fish- 
inir  or  tbo  use  of  such  destructive  instruments  as 
are  likely  to  result  in  the  extermination  of  the 
young  as  well  as  the  mature  fish.  Lawton  v.  Steele, 
162  U.  8. 1B3,  38  L.  ed.  885. 

Taklnir  fish  by  means  of  numerous  single- baited 
hooks  and  lines  set  in  boles  through  the  ice  and 
tended  by  one  person  is  a  violation  of  a  statute  pro- 
hibiting the  taking  of  fish  io  any  other  manner 
than  by  the  ordinary  process  of  angling  with  a 
single-baited  hook  and  line.  State  v.  Skolfield,  68 
Me.  266. 

A  purse  or  drag  net  cannot  be  used  on  the  Maine 
coast  in  a  small  indentation  t)etween  headlands 
which  are  not  3  nautical  miles  apart,  although  the 
depth  of  the  bay  is  slight  so  that  a  cove  at)ove  is 
formed  rather  than  a  bay.  State  ▼.  Murray,  84  Me. 
186. 

There  may  be  inlets  and  inner  harbors  within  a 
large  bay  to  which  the  statute  will  apply.  State  y. 
Thompson,  86  Me.  189. 

Legislative  authority  to  construct  a  dam  across  a 
tidal  river  does  not  exempt  it  from  the  general 
statute  for  the  protection  of  flsberies  so  as  to  per- 
mit the  use  of  nets  for  fishing  above  the  dam,  if 
fish  still  migrate  up  and  down  the  river  past  the 
dam.    Oliyer  y.  Bailey,  86  Me.  161. 

Where  the  statute  prohibits  the  setting  of  a  net 
except  when  the  owner  is  actually  drawing  rr 
dragging  a  net  for  fish,  a  person  engaged  in  drag 
ging  for  fish  cannot  set  his  net  in  such  a  way  as 
to  prevent  the  passagre  of  fish  up  the  river,  and 
keep  it  set  for  several  hours  while  he  is  engaged  in 
dragging  another  net;  but  the  stationery  net  and 
drag  net  must  both  be  put  into  the  water  at  the 
same  time.    Hanscomb  v.  Russell,  15  Gray,  16S. 

By  the  Massachusetts  statute  it  is  made  an  offense 
to  take  smelt  otherwise  than  by  hook  and  line. 
Com.  V.  Prescott,  151  Mass.  60. 

The  Michigan  act  of  1886  prohibits  the  taking  of 
fish  by  means  of  nets  in  waters  of  the  state  except 
the  great  lakes  and  their  connecting  rivers.  Peo- 
ple V.  Kirsch,  67  Mich.  689. 

A  statute  forbidding  the  taking  of  fish  by  any 
other  means  than  by  hook  and  line  is  valid.  State 
y.  Mrozinski,  60  Minn.  466,  27  L.  K.  A.  76. 

The  acts  for  the  regulation  of  the  right  of  fishing 
in  the  Hackensack  river  do  not  prevent  the  use  of 
nets  during  certain  seasons  of  the  year  provided 
they  do  not  extend  more  than  one  fifth  across  the 
stream.    Budd  v.  Sip,  18  N.  J.  L.  348. 

If  suckers  are  excepted  from  a  prohibition  of 
taking  fish  with  nets  the  court  will  not  strike  out 
the  exception  because  other  sections  of  the  statute 
expressly  mention  suckers  an  fish  which  may  be 
taken  with  nets  in  certain  specified  waters.  People 
V.  Tanner,  128  N.  Y.  416,  Affirming  88  N.  Y.  S.  R. 
849. 

The  legislature  has  the  right  to  control  and  regu- 
late the  right  of  fishing  in  the  public  waters  of 
the  state,  and  may  prohibit  the  taking  of  fish  with 
nets  in  specified  waters.  Lawton  v.  Steele,  119  N. 
Y.  228,  7  L.  R.  A.  134. 

Indians  on  a  reservation  within  a  state  are  bound 
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to  obey  the  laws  of  the  state  against  killing  fish 
with  explosives.    People  v.  Pierce,  18  Misc.  83. 

The  legislature  may  lawfully  forbid  flahiag  with 
pod-nets  in  specified  waters.  Rea  y.  Hampton,  101 
N.  O.  51. 

In  Drew  v.  Hilliker,  66  Yt.  641,  it  was  held  that  a 
statute  prohibiting  fishing  with  nets  in  Lake  Cham- 
plain  and  the  rivers  emptying  into  it  was  a  proper 
regulation. 

An  exception  of  private  ponds  from  a  statutory 
provision  making  it  unlawful  to  take  fish  in  any 
way  except  by  rod  or  line  does  not  extend  to  a  so- 
called  lake  coyering  an  area  of  1.040  acres  of  which 
one  person  owns  1,000  acres  and  another  the  re- 
mainder. Peters  v.  State,  96  Tenn.  682,  83  L.  R.  A. 
114. 

The  possession  of  a  gill  net  or  seine  except  it  la 
for  use  in  certain  waters  specified  by  statute  in 
which  the  use  thereof  is  permitted  may  be  made 
by  statute  a  criminal  offense.  State  v.  Lewis,  184 
Ind.  250, 20  L.  R.  A.  62;  Lewis  v.  State  (Ind.)  47  M. 
E.  675. 

Under  the  English  act  of  1878.  forbidding  the 
fishing  for  trout  with  rod  and  line  without  a  li- 
cense, a  person  licensed  to  fish  with  rod  and  line 
will  be  subject  to  the  penalty  if  he  attempts  to  use 
three  rods  and  lines  at  the  same  time  while  bavlng- 
only  one  license.  Combridge  v.  Harrison,  61  L.  J. 
M.  C.  N.  S.  175. 

By  the  North  Carolina  statutes  persons  fishinir 
with  pod- nets  are  made  subservient  to  those  fish- 
ing with  seine  drawn  from  the  shore.  Hettrick  y. 
Page,  82  N.  C.  66. 

The  New  York  act  of  1892.  chap.  488.  fi  185,  prohib- 
its the  use  of  purse-nets  in  Long  Island  sound. 
People,  Huntington,  v.  Crennan,  141  N.  Y.  280. 

Under  the  aoc  of  1882,  drawing  a  seine  with  in- 
tent to  catch  blue  fish  is  prohibited.  €k>m.  v.  Pease, 
137  Mass.  676. 

The  act  of  1887  prohibits  the  taking  during  cer- 
tain months  of  fish  by  the  use  of  nets  or  seines 
from  the  Damarlscotta  river  as  far  up  as  the  tide 
waters  extend.    Thompson  v.  Lewis,  83  Me.  228. 

Under  the  Maine  act  of  1885,  chap.  261,  prohiblu 
Ing  the  use  of  purse  or  drag  nets  for  taking  men- 
haden in  a  bay  having  an  entrance  of  not  more 
than  8  nautical  miles,  the  test  of  the  width  of  the  en- 
trance is  not  from  headland  to  headland  at  the  ex- 
tremities of  the  bay,  but  from  island  to  island  lying 
between  the  headlands.  McClaIn  v.  Tillson,  82  Me. 
281. 

By  Maine  Rev.  Stat.  chap.  40,  •  70.  the  use  of  a  net 
other  than  a  dip  net  was  forbidden  in  the  fresh 
waters  of  the  state,  and  It  was  held  applicable  to 
the  great  pond  in  Kennebec  county.  State  y. 
Towle,  80  Me.  849. 

The  Washington  statute  provides  that  any  person 
owning,  operating,  or  using  any  pound-net  or  trap 
shall  conspicuously  show  at  night  a  bright,  white 
light,  under  penalty  of  fine.  McGowan  y.  Larsen, 
29  U.  S.  App.  65,  66  Fed.  Rep.  910, 14  C.  a  A.  17B. 

In  State  v.  Goodwin,  62  Yt.  191,  two  acts  for  the 
regulation  of  fishing  were  construed  together, 
and  it  was  held  that  taking  fish  with  a  hook  an«l 
Line  In  a  certain  lake  was  lawful  at  any  time. 
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Tbe  facts  alleged  do  not  constitute  a  public 
nuisance. 

A  public  nuisance  must  be  a  substantial  in- 
jury to  the  public  at  large,  and  the  discomforts 
must  be  physical,  not  such  as  depend  upon 
taste  or  imagination. 

Cleveland  v.  Citizen^  Gaslight  Co.  20  N.  J. 
Eq.  201:  1  Spelling,  Extraordinary  Relief, 
§  410;  Bdbcoek  v.  New  Jersey  Stockyard  Co.  20 
N.  J.  Eq.  296. 

The  complaint  does  not  set  forth  any  facts 
«howing  the  infringement  of  a  public  right. 

1  Wood,  Nuisances,  3d  ed.  §  428;  lAllywhite 


V.   Trimmer,  16  L.  T.  N.  8.  818;  Pearce  v. 
Scotcher,  L.  R.  9  Q.   B.  Div.  162;  8  Am.  & 


Eng.  Enc.  Law,  p. 

The  owner  of  the  soil  has  a  special  property 
in  fish  so  long  as  ihey  are  in  the  water  which 
flows  over  his  land. 

Fleet  V.  Hegeman,  14  Wend.  42;  Angell, 
Watercourses,  7th  ed.  68,  70,  65;  Adams  v. 
Pease,  2  Conn.  481;  Lewis  y.  Keeling,  46  N.  C. 
(1  Jones,  L.)  299. 

But  his  ownership  is  subject  to  legislative 
control  and  regulations. 

Vinton  v.  Welsh,  9  Pick.  87. 


Regulation  of  stream  because  of  flsh. 

The  preservatioa  of  flsh  in  the  streams  of  the 
-state  Is  a  proper  function  of  government.  West 
Point  Water  Power  &  L.  Improv.  Co.  v.  State* 
Hoodie,  48  Neb.  218. 

As  far  as  the  waters  of  a  state  are  common  pas- 
sageways for  flsh,  they  are  of  public  character  and 
.subject  to  legislative  control.  State  v.  Roberts,  60 
N.H.  256.  47  Am.  Rep.  199. 

The  state  has  a  right  by  'common  law  to  protect 
flsh  in  streams  not  navigable.  State,  Weller,  v. 
Snover.  42  N.  J.  L.  84L 

Streams  in  which  alewives  and  other  flsh  have 
been  accustomed  to  ascend  are  subject  to  the  reg- 
ulations of  the  legislature.  No  individual  can  pre- 
-8crit)e  against  this  right  which  belongs  to  the  pub- 
lic.   Cottrill  V.  Myrick,  12  Me.  222. 

Bight  to  prevent  obstruction  of  stream. 

At  common  law  a  riparian  owner  could  not  in- 
terfere with  the  passage  of  flsh  up  the  stream. 
Weld  V.  Hornby.  7  East.  195,  8  Smith,  244. 

In  Murphy  v.  Ryan,  2  Ir.  C.  L.  Rep.  148, 16  Week. 
Rep.  678,  it  Is  said  that  the  law  precludes  the  ripa- 
viaa  proprietors  from  preventing  the  passage  of 
flsh  through  the  river. 

By  the  Massachusetts  colonial  statute  of  15  Qeo, 
II.  chap.  6,  persons  who  build  a  dam  across  a 
stream  where  salmon,  shad,  or  other  flsh  usually 
pass  up  into  natural  ponds  to  cast  their  spawn« 
were  required  to  make  sulflclent  passageway  for 
the  flsh.  At  least  where  no  provision  has  been 
made  for  compensation  for  the  destruction  of  the 
fish  below  the  dam,  which  will  result  from  the 
stoppage  of  the  passage  of  the  flsh  in  the  stream. 
Holyoke  Water-Power  Ck).  v.  Lyman,  82  U.  S.  16 
Wall.  500,  21  L.  ed.  183. 

Where  a  dam  was  authorized  across  a  river  with 
the  proviso  that  a  flsh  way  should  be  erected,  and 
if  it  should  prove  inadequate,  compensation  should 
be  made  to  owners  of  fisheries  above  the  dam.  It 
was  held  that  If  the  flsh  way  should  prove  inade- 
quate the  owner  should  have  an  opportunity  to 
make  It  adequate  before  suit  brought,  and  If  the 
.statute  provided  a  way  for  assessment  of  damages 
that  was  exclusive.  Bristol  v.  Ousatonlc  Water 
•Co.  42  Conn.  410. 

No  prescriptive  right  to  maintain  a  dam  without 
fishways  can  be  acquired  against  the  public.  Par- 
ker V.  People,  111  111.  581. 

The  statute  may  require  everyone  who  con- 
•atructs  or  maintains  a  dam  to  place  suitable  fish- 
ways  in  It.    Parker  v.  People,  111  111.  681. 

Under  the  Illinois  act  of  1886,  forbidding  the 
placing  of  anything  in  a  stream  which  would  sub* 
stantlally  and  materially  interfere  with  the  pass- 
age of  the  flsh  up  and  down  the  stream,  a  net  can- 
not be  maintained  with  wings  which  reach  nearly 
to  the  banks  on  either  side.  Summers  v.  People, 
:l»IlLApp.l70. 

Under  a  statute  providing  that  no  person  shall 
place  across  any  stream,  any  line  in  such  a  man- 
ner as  to  obstruct  the  free  passage  of  fish  up, 
43own,  or  through  the  watercourse,  a  set  line  will 
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not  be  unlawful  unless  it  obstructs  the  free  navi- 
gation of  the  stream.  Collins  v.  Bankers^  Acci. 
Ins.  Co.  96  Iowa,  216. 

Under  the  Illinois  act  of  1880,  no  net  can  be  placed 
In  any  stream  which  would  in  any  manner  ob- 
struct the  free  passage  of  fish  up  and  down,  or 
through  the  watercourse;  and  it  was  held  that  a  per- 
son was  liable  for  the  acts  of  his  employees  if  they 
pursued  his  general  directions  and  he  knew  sub- 
stantially what  had  been  done.  Smith  v.  People, 
46  III.  App.  130. 

Notice  of  time  when  passagewajrs  shall  be  open 
for  the  running  of  fish  must  be  given  before  an  ac- 
tion can  be  maintained  for  the  penalty  for  refus- 
ing to  keep  the  stream  open.  Hancock  County  v. 
Eastern  River  Look  &  Sluice  Co.  16  Me.  808. 

Every  owner  of  a  mill  dam  holds  It  under  the  lim- 
itation that  a  sulflcientand  reasonable  passageway 
shall  be  allowed  for  the  flsh,  and  this  limitation  is 
not  extinguished  by  any  neglect  of  the  govern- 
ment in  compelling  the  owner  to  comply  with  it, 
Stoughton  V.  Baker,  4  Mass.  622.  3  Am.  Dec.  236. 

The  setting  of  a  net  in  a  river  is  not  within  the 
province  law  of  8  Anne,  chap.  8,  for  preventing 
obstructions  to  the  passage  of  fish  in  rivers.  Com* 
V.  Ruggles.  10  Mass.  891. 

Where  a  town  was  given  by  statute  the  right  of 
disposing  of  the  privilege  of  taking  certain  kinds 
of  fish  in  the  rive-r  within  its  limits,  and  a  penalty 
was  prescribed  for  obstructing  the  passage  of  fish, 
it  was  held  that  the  penalty  was  merely  cumula- 
tive, and  that  a  common- law  action  might  be 
maintained  against  a  person  obstructing  the  pas- 
sage of  the  fish.    Barden  v.  Crocker,  10  Pick.  883. 

In  a  river  not  navigable  the  riparian  owner  has 
the  exclusive  right  of  fishing  to  the  thread  of  the 
stream  except  so  far  as  this  right  has  been  quali- 
fied by  legislative  regulations.  But  this  right  does 
not  Include  the  right  to  prevent  the  passage  of 
flsh  to  the  lakes  and  ponds  for  the  multiplication 
of  their  species.  Com.  v.  Chapln,  5  Pick.  199,  16 
Am.  Dec.  386. 

By  the  act  of  1788,  chap.  68,  to  prevent  the  de- 
struction of  flsh  in  Mystic  river,  obstructions  to 
the  passage  of  flsh  up  the  river  were  prohibited. 
Hyde  v.  Russell,  2  Cush.  251. 

In  Cleaveland  v.  Norton,  6  Cush.  880.  it  was  held 
that  the  act  of  1783,  chap.  6.  which  imposed  a  pen- 
alty on  a  person  who  should,  without  liberty  from 
the  proper  authorities,  use  any  net  or  engine  in 
any  part  of  the  creeks  or  ponds  adjacent  to  a  great 
pond  where  flsh  usually  cast  their  spawn  so  as  to 
take  and  obstruct  the  flsh  that  pass  up  and  down 
the  creeks,  did  not  apply  to  the  taking  of  flsh  by 
such  means  in  the  arms,  coves,  or  bays  in  the 
great  pond  itself. 

The  statute  of  1818,  chap.  109,  provided  a  penalty 
for  placing  any  net,  seine,  or  obstruction  in  or 
across  Charles  river  which  would  interfere  with 
the  free  passage  of  fish  up  and  down  the  river. 
Watertown  v.  Draper,  4  Pick.  165. 

Where  a  corporation  is  chartered  with  power  to 
build  a  dam,  and  authority  is  reserved  to  amend 
the  charter,  and  the  corporation  is  required  to,  and 
does,  make  compensation  to  the  owners  of  fisheries 
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All  statutes  pertaining  to  the  rights  to  take 
fish  are  in  derogation  of  the  common  law. 

8  Am.  &  Eng.  Enc.  Law,  p.  80. 

It  would  be  sufficient  to  show  that  there  was 
a  public  right  by  showing  that  at  such  a  par- 
ticular place  it  was  a  navigable  river. 

Ward  V.  Oreswell,  Willes  Rep.  268;  Tenant 
y.  QoUtwin,  2  Ld.  Raym.  1001. 

The  right  to  take  fish  in  fresh- water  streams 
belongs  to  the  owners  of  the  soil  under  them, 
to  the  exclusion  of  the  public. 


I     6  Lawson,  Rights,  Rem.  &  Pr.  g  2088. 

There  is  no  property  in  wild  animals  until 
subjected  to  the  control  of  man. 

Amory  v.  Flyn,  10  Johns.  102.  6  Am.  Dec 
816;  Com,  V.  Chace,  0  Pick.  15,  10  Am.  Dec. 
348. 

In  England  and  the  United  States  (where  the 
common  law  prevails)  there  is  a  special  prop- 
erty in  fish,  and  the  exclusive  right  to  fish  be- 
longs to  the  owner  of  the  land  (in  non-naviga^ 
ble  streams). 


above  the  dam,  but  DOtblngr  is  done  as  to  rlerhts  be- 
low It,  while  the  charter  says  notbiofrastoflshways 
a  subsequent  statute  may  require  the  malDtenance 
ofaflsbway.  Inland  FlsherieB  Oomrs.  v.  Holyoke 
Water  Power  Co.  104  Mass.  446. 

Id  State  v.  Franklin  Falls  Co.  40  N.  H.  240,  6  Am. 
Bep.  618,  It  Is  said  that  the  maintenance  of  dams 
without  flshways  in  an  unnavigable-  river  which  is 
the  outlet  of  a  large  Inland  lake,  thereby  obstruct- 
inflr  the  passaare  of  migratory  fish  from  the  sea  to 
the  lake,  is  an  indictable  offense  at  common  law. 

By  the  Nebraska  statute  the  owners  of  milldams 
are  obliged  to  maintain  proper  flshways  for  the 
passage  of  fish  from  the  lower  to  the  higher  level 
of  the  streams.  West  Foipt  Water  Power  &  L. 
Improv.  Co.  v.  State,  Hoodie,  48  Neb.  218. 

The  New  Hampshire  statutes  require  the  main- 
tenance  of  flshways  in  dams.  State  v.  Franklin 
Falls  Co.  40  N.  H.  240,  6  Am.  Bep.  518. 

After  a  dam  has  been  maintained  for  twenty -one 
years,  the  legislature  cannot  require  the  owner  to 
construct  a  passway  through  it  for  flsh  without 
making  him  compensation.  Woolever  v.  Stewart, 
36  Ohio  St.  146, 88  Am.  Bep.  MO. 

The  common-law  remedy  for  abatement  of  a  nui- 
sance does  not  apply  to  the  erection  of  a  dam  with- 
out a  fishway,  under  a  statute  providing  that  fish- 
ways  shall  be  constructed,  and  that  if  upon  inspec. 
tion  by  the  commissioners  the  ways  shall  be  found 
Inadequate  the  supervisors  of  highways  shall  make 
them  conform  to  the  provisions  of  the  statute. 
Criswell  v.  CI  ugh,  8  Watts,  830. 

In  Com.  V.  Pennsylvania  Canal  Co.  66  Pa.  41,  5 
Am.  Etep.  320,  it  was  held  that  purchasers  of  the 
staters  rights  in  the  canals  could  not  be  compelled 
by  the  legislature  to  maintain  sluices  in  the  dams 
for  the  passage  of  flsh. 

The  Missouri  statute  requires  persons  building 
dams  to  maintain  aprons  on  them  in  such  a  way 
that  flsh  can  pass  over  them  in  either  direction 
whenever  the  stream  is  swollen  beyond  its  normal 
capacity.    State  v.  Griffin,  88  Mo.  40. 

If  the  statute  prohibits  weirs  without  openings 
only  in  certain  portions  of  the  stream  a  complaint 
for  violation  of  the  statute  must  show  that  the 
weir  was  in  the  prohibited  portion  of  the  stream 
in  case  it  alleges  absence  of  an  opening.  State  v. 
Tumbull,  78  Me.  802. 

By  the  law  of  Massachusetts  the  rights  of  fishery 
in  such  rivers  as  the  Connecticut  are  public  rights, 
and  unless  there  is  some  express  provision  to  the 
contrary  are  subject  to  such  reasonable  regulations 
as  the  state  may  make  for  their  protection;  includ- 
ing the  right  to  require  of  persons  who  own  or  build 
dams  that  they  construct  flshways  therein.  The 
payment  of  damages  to  the  owners  of  flsbing  rights 
above  a  dam  erected  by  a  manufacturing  corpora- 
tion in  a  public  stream  will  not,  in  case  its  charter 
is  subject  to  amendment  at  any  time,  prevent  the 
legislature  from  requiring  it.  to  construct  a  fish- 
way  to  the  satisfaction  of  the  fish  commissioners 
at  any  time  it  sees  fit  to  do  so.  Holyoke  Water 
Power  Co.  v.  Lyman,  82  U.  S.  16  Wall.  600,  21  L.  ed. 
183. 

But  if  permission  is  given  to  erect  a  dam  on  con- 
dition  that  compensation  be  made  to  the  owners 
of  fishery  rights  which  will  be  injured  by  It,  the 
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legislature  cannot,  after  such  compensation  has 
been  made,  and  the  dam  erected  with  flshways 
which  the  commissioners  held  to  be  sufficient,  re- 
quire it  to  be  altered  at  large  expense  so  as  to  pro- 
vide for  a  fishway  through  it.  Com.  v.  Bssex  Qgy, 
18  Gray,  247. 

The  legislature  has  no  power  to  compel  the  open- 
ing of  a  passageway  for  flsh  in  a  dam  on  private 
property  where  the  river  is  ^ot  navigable  and  has 
passed  to  private  persons.  The  court  says  the  legis- 
lature has  no  greater  right  to  pass  laws  direotiDg* 
how  the  waters  of  that. river  shall  be  used  than 
they  would  have  to  regulate  the  use  of  the  most 
inconsiderable  stream  in  the  state  which  has  been 
granted  by  the  state.  And  the  statement  in  Shaw 
V.  Crawford,  10  Johns.  238,  to  the  contrary  waa 
held  to  be  a  dictum.  People  v.  Piatt,  17  Johns.  196, 
8  Am.  Dec.  882. 

In  People  v.  Doxtater.  76  Hun,  472,  it  is  said  that 
the  rule  of  People  v.  Piatt,  17  Johns.  106,  8  Am. 
Dec.  382,  was  considered  to  be  consistent  with 
Hooker  v.  Cummings,  20  Johns.  9L,  11  Am.  Dec 
248,  in  which  it  is  said  the  legislature  has  confes- 
sedly the  right  of  regulating  the  taking  of  flsh  1b 
private  waters. 

In  State  v.  Glen,  62  N.  C.K7  Jones,  L.)  32L  the  court 
held,  on  the  authority  of  People  v.  Plact,  that  after 
the  legislature  had  granted  to  a  private  hidivldual 
the  bed  of  a  river,  and  he  had  erected  a  dam  and 
mills  thereon,  he  could  not,  without  compensa- 
tion, be  compelled  to  open  a  passageway  for  fish 
through  It. 

And  that  ruling  was  followed  in  Cornelias  v» 
Olen,  62  N.  O.  (7  Jones L.)  512. 

PreacrvalUm  of  flsh  in  public  voaters. 

The  regulation  of  the  right  of  fishery  In  the  navi- 
gable streams  of  the  state  is  a  proper  subject  of 
legislation  by  the  legislature.  Skinner  v.  Hettrick, 
78N.C.63. 

In  Lawton  v.  Steele,  110  N.  Y.  226,  7  L.  B.  A.  131,  U 
is  said  that  the  right  to  regulate  fishing  in  pubUc 
waters  has  been  exercised  from  the  earliest  period 
of  the  common  law,  citing  statute  2  Hen.  VI* 
chap.  16. 

It  is  competent  for  the  legislature  to  appropriate 
and  regulate  fisheries  in  navigable  as  well  as  la 
private  waters.  Fuller  v.  Spear,  14  Me.  417;  Spear 
V.  Robinson,  20  Me.  581. 

In  Smith  v.  Maryland,  60  U.  S.  18  How.  71, 16  K. 
ed.  260,  the  court,  speaking  of  the  title  of  the  state 
to  the  soil  under  the  navigable  waters,  says  the 
state  holds  the  propriety  of  this  soil  for  the  con- 
servation of  the  public  rights  of  fishery  therein 
and  may  regulate  the  mode  of  that  enjosrment  so  as 
to  prevent  the  destruotion.of  the  fishery.  In  other 
words,  it  may  forbid  all  such  acts  as  would  render 
the  public  right  less  valuable,  or  destroy  it  alto- 
gether. 

A  bayou  extending  back  from  a  public  body  of 
water  and  Into  which  flsh  have  free  acoeas  from. 
such  water,  and  not  wholly  on  the  premisea  of  a 
private  individual,  is  '^waters  of  the  state'*  within 
the  meaning  of  a  statute  prohibiting  seines,  neta, 
or  traps  in  waters  of  the  state.  State  v.  Blount«  8^ 
Mo.  643. 

In  Com.  V.  Lohman,  8  Kulp,  486,  the  court  ny» 
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Beckman  y.  Kraem&r,  48  UL  447,  92  Am. 
Dec.  146;  Meet  y.  Hegeman,  14  Wend.  42. 

The  Truckee  riyer  is  not  a  navigable  stream 
nor  public  highway. 

1  Spelling,  Extraordinary  Relief,  g  419. 

Capacity  of  a  stream  to  float  logs  does  not 
make  it  a  public  way. 

Ameriean  River  Water  Co,  y.  AtMden,  6  Cal. 
448. 

Courts  take  Judicial  notice  of  the  naviga- 
'bility  of  the  Sacramento  river. 


People  y.  Qold  Run  Ditch  d  Min,  Co,  66 
Cal.  146,  56  Am.  Hep.  80. 

It  follows  that  Ihe^must  take  Judicial  notice 
of  the  non-navigabihty  of  the  Truckee  river. 

The  cases  in  the  Federal  courts,  wherein 
the  deposit  of  debris  in  the  streams  has  been 
enjoined,  are  all  baaed  on  the  theory  that  they 
interfere  with  the  public  highways  of  the 
state,  and  are  an  impediment  to  navigation. 

Woodruff  V.  North  Bloomfieid  Gravel  Min. 
Co.  18  Fed.  Rep.  758;  Hardt  y.    Liberty  Hill 


that,  so  far  as  it  has  been  able  to  ascertain,  the  au- 
thority of  the  leirislature  to  protect  food  fish  has 
not  been  questioned  for  years  past. 

Acts  for  the  preservation  of  fish  are  public  acts 
which  will  be  taken  notice  of  by  the  court.  Ck>m. 
v.  McCurdy.  6  Mass.  824. 

Statutes  loMch  have  been  pcaised. 

The  Vermont  statutes  provide  for  punishment 
for  ilieffal  flshinir.   State  v.  Houghton.  66  Vt.  328. 

The  Vermont  statute  prescribed  a  fine  for  flshinir 
with  a  set  line  in  the  waters  of  the  state.  State  v. 
Stevens,  09  Vt.  411. 

The  New  Tork  act  of  1879  prohibited  flshlng  with 
nets  in  waters  which  were  held  to  include  the 
American  waters  of  Nlaflrara  river  below  the  Falls. 
People  V.  Gillette,  88  N.  Y.  8.  R.  868. 

A  Ck>nnecticut  statute  provided  that  no  person 
should  use  a  buah  seine  in  the  Oueatounick  river 
or  obstruct  the  drawing  of  seines  and  taking  of  fish 
there;  and  It  was  held  that  the  statute  applied  to 
the  whole  river,  and  not  to  certain  parts  of  it  only. 
Eastman  v.  Curtis,  1  Ck>nn.  888u 

In  Spear  ▼.  Robinson,  29  Me.  681,  it  was  held  that 
the  Massachusetts  act  of  1808,  to  regulate  the  shad 
«nd  alewife  fisheries  In  Warren,  was  still  in  force. 

Under  the  Maine  statutes  the  offender  cannot  be 
taken  for  trial  beyond  the  county  adjoining  the 
•one  where  be  was  found.  Stllphen  v.  Ulmer,  88 
Me.  211. 

In  State  v.  Sturgess,  9  Or.  687,  It  was  held  that  the 
Oregon  act  of  October  25,  1880,  to  protect  salmon, 
•did  not  apply  to  the  Colorado  river. 

The  Pennsylvania  legislature,  as  early  as  1761, 
passed  laws  for  the  regulation  of  fisheries.  Hart 
V.  Hill,  1  Whart.  182. 

The  Washington  act  of  1808  regulated  the  method 
of  catching  salmon  In  certain  waters  of  the  state. 
State,  Alaska  Packers  Asso.,  v.  Crawford,  18  Wash. 
^83. 

Powers  of  local  atUhorUies. 

A  town  may  be  Riven  the  power  to  enact  by-laws 
•regulating  the  fisheries  within  its  boundaries,  and 
Impose  for  its  violation  a  penalty  to  be  collected  in 
a  civil  suit.    State  v.  Decker,  46  Conn.  241. 

By  the  statute  of  1797  towns  were  authorized  to 
keep  open  the  course  of  streams  through  which 
fish  pass  to  and  from  the  sea.  Swift  v.  Falmouth, 
107  Mass.  116. 

The  Maine  act  of  February  8, 1824,  authorised  the 
town  of  Dennysville  to  appoint  committees  whose 
duty  it  should  be  to  attend  to  the  preservation  of 
the  salmon  and  alewives  In  the  streams  in  their 
wllstrtctB.    Stephenson  v.  Goooh.  7  Me.  162. 

By  the  statute  of  1797  the  towns  of  Watertown, 
'Waltfaam,  and  Weston  were  authorized  to  sell  the 
right  of  taking  fish  within  its  borders,  and  to  regu- 
late the  times,  places,  and  manner  of  taking  fish. 
Watertown  v.  White,  13  Mass.  477. 

The  statute  of  1886,  chap.  401,  regulating  the  fish, 
eries  in  Taunton  great  river,  was  not  affected  by 
the  statute  of  1856,  chap.  60,  giving  the  proper  au. 
thorities  of  a  city  lying  on  tide  water  the  right  to 
lioense  weirs  in  the  water  within  its  limits.  Hath, 
-away  v.  Thomas,  16  Gray,  290. 

By  the  charter  of  the  city  of  St.  John  the  right  of 
89  L.R.  A. 


fishing  was  granted  to  the  inhabitants  of  that  city. 
Wilson  v.  Codyre,  27  N.  &  820. 

If  the  legislature  has  expressly  legislated  on  the 
subject  of  fishery  regulations  a  board  of  super- 
visors of  a  county  cannot  make  and  enforce  incon- 
sistent regulations.    People  v.  Fish,  89  Hun,  168. 

A  lessee  from  a  town  of  the  right  of  fishing  In  a 
brook  cannot  deny  the  right  of  the  town  to  make 
the  lease  to  avoid  payment  of  the  rent  unless  he  Is 
evicted.    Bastham  v.  Anderson,  119  Mass.  626. 

Powere  of  fish  officers. 

Under  the  act  of  86  &  87  Vict  chap.  71.  power  was 
given  to  the  conservators  to  make  by-laws  for  the 
protection  of  the  salmon  fisheries,  but  it  was  held 
that  under  that  act  they  had  no  power  to  make  a 
by-law  which  prohibited  the  use  of  nets  for  catch- 
ing other  fish  within  the  salmon  grounds  if  they 
could  be  used  without  damage  to  the  salmon  fish- 
ery.   Pldler  V.  Berry,  89  L.  T.  N.  8. 280. 

Where  a  statute  provides  for  the  appointment  by 
each  of  three  counties  of  a  fish  warden  who  shall 
see  to  the  preservation  of  fish,  and  provides  that 
upon  failure  in  appointment  or  refusal  of  others  to 
act  one  may  do  so,  there  will'  be  no  presumption 
of  non-appointment  or  refusal  to  act,  but  one  who 
attempts  to  act  alone  must  show  that  he  has  au- 
thority to  do  so.  Hancock  County  v.  Eastern  River 
Lock  k  Sluice  Co.  20  Me.  72. 

By  the  Maine  act  of  March  4, 1826,  to  regulate  the 
alewife  fishery  in  Bristol,  so  long  as  the  fish  com- 
mittee act  within  the  sphere  of  their  duty  they  are 
not  trespassers,  and  no  one  has  a  right  to  oppose 
them  In  the  performance  of  their  duties.  Fossett 
V.  Bearoe,  27  Me.  117. 

Since  the  act  of  1826,  regulating  the  alewife  fish- 
ery in  Bristol,  no  power  can  reside  in  any  persons 
except  the  fish  committee  to  adjudicate  upon  the 
sufficiency  of  any  sluiceway,  or  to  open  any  sluice- 
way in  another^s  dam,  or  to  abate  any  dam  as  a 
nuisance  for  the  absence  of  a  sluice.  Bearce  v. 
Fossett,  84  Me.  676. 

The  fish  committee  cannot  maintain  an  action 
for  the  penalty  provided  by  the  act  of  1826,  unless 
they  have  taken  the  oath  required  by  the  act.  Fas- 
sett  V.  Geyer,  66  Me.  160. 

Where  the  statute  authorized  the  fish  committee 
to  require  openings  to  be  made  in  dams  on  the 
river,  their  decision  is  conclusive,  unless  it  is 
shown  that  they  acted  corruptly  or  under  unjusti- 
fiable motives.    Brlggs  v.  Murdock.  18  Pick.  806. 

If  a  fish  warden  takes  a  net  and  keeps  it  for  an 
unlawful  time  without  instituting  proceedings  for 
its  condemnation,  he  will  l)e  a  trespasser  aJb  initio. 
Russell  V.  Hanscomb,  16  Gray,  166. 

If  the  statute  creates  a  board  of  commissioners 
to  designate  the  fish  sluices  in  the  river,  and  to  pro- 
tect them  by  indictment,  there  will  be  no  author- 
ity to  destroy  a  fish  trap  as  a  nuisance  which  is  not 
in  a  fish  sluice.  Boatwright  v.  Bookman,  Rice,  L. 
447. 

POavMon  of  water. 

The  Washington  statute  makes  It  a  misdemeanor 
to  cast  sawdust  into  streams  where  fish  resort  to 
spawn.   State  V.  Kroenert,  18  Wash.  644. 
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Caruol.  Min.  &  W.  Co,  27  Fed. 
United  States  v.  Lawrence,  68  Fed. 
Tttba  County  y.  Cloke,  70  Gal.  239. 

It  is  a  good  defense  to  an  action  brought  by 
the  attorney  general,  though  on  the  relation  of 
a  private  party,  to  show  that  the  public  has  no 
interest  in  the  locus  in  quo,  and  that  the  injury 
is  not  to  the  public  at  large. 

1  Spelling,  Extraordinary  Relief,  §  882. 

Annoyances  to  bridges,  highways,  and  pub- 
lic rivers  are  public  nuisances. 

4  Bl.  Com.  p.  167. 


Actions  to  enjoin  a  nuisance  vested  in  ihi» 
court  as  a  special  and  not  as  an  equitable  tri- 
bunal. 

Learned  Y,  CaetU,  67  Cal.  41,  78  Cal.  454. 

Private  nuisance  cannot  become  a  public 
nuisance  without  an  allegation  that  a  consider- 
able number  of  persons  havfaig  property  right* 
are  so  affected. 

2  Story,  Eq.  Jur.  dth  ed.  g§  921-925;  Bowen 
V.  Wendt,  103  Cal.  287;  Wood,  Nuisances^ 
§§  796,  797;  10  Am.  &  Eng.  Enc.  Law,  p.  882, 
notes. 


A  deolaratioD  under  a  statute  imposing  a  penalty 
for  permlttiDff  the  refuse  from  the  manufacture  of 
gas  or  oil  from  white  fish  or  other  subetanoe  dele- 
terious to  flsb  to  flow  into  any  water  of  the  state 
need  not  allege  that  tbe  subetanoe  is  deleterious  to 
flsb  if  the  BUhstance  is  alleged  to  be  refuse  from  the 
manufacture  of  oil  and  manure  of  flsh,  slnoe  the 
statute  implies  that  sucb  substances  are  deleterious, 
filydenburgb  v.  Miles,  89  Ck)no.  484. 

Reoulation  of  lobster  fUMng* 

The  liaine  statute  requires  the  lilieration  of  all 
lobsters  whlcb  are  females,  or  are  under  9  incbee  in 
length.    State  v.  Bennett,  79  Me.  66. 

The  fact  that  certain  lobsters  were  taken  more 
than  a  marine  league  from  the  shore  does  not  pre- 
vent the  infliction  of  the  penalty  tor  their  destruc- 
tion within  the  state.    State  v.  Craig,  80  Me.  86. 

Under  a  statute  providing  a  penalty  for  taking 
young  lobsters  less  than  9  incbes  long,  tbe  fact  that 
the  lobsters  are  less  than  9  incbes  long  raises  tbe 
presumption  that  they  are  young,  and  the  latter 
fact  need  not  be  proved.  Thompson  v.  Smith,  79 
He.  100. 

The  Maine  act  of  1887  permitting  the  seizure  of 
barrels  of  lobsters  in  which  sbort  ones  were  found 
was  repealed  by  tbe  act  of  1880  covering  the  same 
general  subject- matter  of  regulation  of  the  lobster 
fisheries.    Staples  v.  Peabody,  83  Me.  207. 

Conviction  may  be  had  on  complaint  witboutthe 
necessity  of  an  indictment  under  the  Main  statute 
against  tbe  possession  of  short  lobsters.  State  v. 
Sinnott,  89  Me.  41. 

A  statute  probibiting  the  possession  of  short  lob- 
sters applies  to  lotMters  taken  out  of  the  state. 
Com.  V.  Young.  105  Mass.  896. 

A  statute  declaring  tbat  whoever  sells,  or  offers 
for  sale,  or  has  in  possession,  a  short  lobster  shall 
forfeit  16,  and  that  the  possession  of  the  lobster 
shall  be  prima  facie  evidence  to  convict,  will  \)e 
construed  so  as  to  be  upheld,  and  the  latter  clause 
will  not  render  it  meaningless.  Com.  v.  Bart)er,  148 
Mass.  660. 

If  a  statute  prohibits  the  having  in  possession  of 
short  lobsters.  It  will  apply  as  well  to  lobsters  taken 
out  of  the  state  as  to  those  taken  within  the  state. 
Com.  v.  Savage,  156  Mass.  278. 

A  common  carrier  who  does  not  know  or  have 
good  reason  to  know  that  barrels  received  by  him 
for  shipment  contain  short  lobsters,  is  not  liable 
for  receiving  them  under  a  statute  making  It  un- 
lawful to  possess  for  any  purpose  short  lotisters 
between  certain  dates.  State  v.  Swett,  87  Me.  99, 29 
L.  R.  A.  714. 

A  charge  of  having  In  possession  certain  short 
lobsters  is  not  sufficient  without  showing  that  there 
was  no  intention  of  liberating  them.  State  v. 
Bennett,  79  Me.  65;  State  v.  Trefethen  (Me.)  8  New 
Eng.  Bep.  842. 

PenaUy  and  its  infliction. 

A  statute  authorizing  a  confiscation  *'on  view" 
of  the  implements  used  in  drifting  for  salmon  con- 
trary to  the  provisions  of  tbe  statute,  does  not  re- 
quire tbe  net  to  be  seen  in  tbe  water  to  Justify  the 
contlsoation.  It  is  sufficient  if  the  complainant  act- 
ing "on  view"  himself  sees  what.  If  testified  to  by 
89  L.  R.  A. 


him,  would  be  sufficient  to  convict  of  the  offense 
charged.  So,  If  complainant  upon  receiving  notice 
that  a  boat  is  going  out  to  drift  for  salmon  goes  to 
the  beacb  when  the  boat  comes  in  and  finds  the  nec^ 
which  is  a  drifting  net,  wet,  and  that  it  has  taken 
fish,  and  is  told  by  tbe  men  that  they  have  been 
drifting,  a  seizure  may  be  made.  Mowat  v.  McFee» 
6  Can.  &C.  66. 

A  vessel  equipped  for  hunting  sea  otter,  and 
cruising  in  Alaskan  waters  for  that  purpose,  is  lia- 
ble to  forfeiture  under  U.  S.  Rev.  Stat,  ft  1956,  al- 
though the  animals  have  been  captured  by  boats 
sent  out  to  a  considerable  distance  by  the  vessels. 
The  Alexander,  60  Fed.  Rep.  914. 

Violation  of  the  Pennsylvania  act  of  1878  cannot 
be  tried  in  the  criminal  court  of  the  court  of  ses- 
sions unless  the  defendant  enters  into  a  recogni- 
zance to  answer  to  tbe  charge  of  the  misdemeanor. 
Com.  V.  Owens,  7  Montgomery  Co.  L.  Rep.  144. 

The  state  may  provide  for  the  summary  destruc- 
tion of  nets  used  for  fisbing  contrary  to  the  pro- 
visions of  tbe  statute.  Lawton  v.  Steele,  162  U.  8. 
183,  88  L.  ed.  Ji86. 

Under  the  English  salmon  fisheries  act,  any  per- 
son bas  the  right  to  take  possession  of  and  destroy 
an  engine  placed  or  used  for  catching  salmon  oon- 
trary  to  the  provisions  of  tbe  statute.  Williams  v. 
filaokwall,  2  Uurlst.  ft  C.  88, 82  L.  J.  Bxoh.  N.  S.  174, 
9Jur.  N.&  579,8L.T.N.S.258,  11  Week.  Rep.  621. 

Seizure  and  destruction  of  nets  by  officers,  in 
obedience  to  a  statute,  in  abating  a  nuisance  caused 
by  their  voluntary  use  by  the  owner  in  violation 
of  the  fishery  laws,  does  not  deprive  tbe  owner  of 
bis  property  without  due  process  of  law,  or  of  a 
certain  remedy  in  tbe  laws  for  all  injuries  to  hl» 
property,  or  make  an  unconstitutional  distinction 
as  to  the  possession,  enjoyment,  and  descent  of 
property.  Blttenhaus  v.  Johnston,  92  Wis.  688,  88 
L.  R.A.880. 

Tbe  legislature  may  authorize  the  seizure  of  net» 
found  in  use  in  violation  of  the  law  to  be  disposed 
of  as  directed  by  the  court  before  whom  tbe  of- 
fense is  tried.  Osborn  v.  Charlevoix  Circuit  Judge 
(Mich.)  4  DeL  L.  N.  781. 

The  New  Jersey  statutes  provide  for  the  selsare 
of  nets  used  for  fishing  in  tbe  Delaware  river. 
Shoemaker  v.  State.  20  N.  J.  L.  153. 

But  it  has  been  held  that  a  state  cannot  provide 
for  the  confiscation  of  a  fish  net  In  such  a  way  as 
to  deprive  the  owner  of  his  property  without  due 
process  of  law.    State  v.  Owen,  1  Oblo  L.  D.  16&. 

A  statute  providing  tbat  nets  used  in  taking  fish 
in  violation  of  law  shall  be  forfeited,  and  may  be 
seized  by  the  public  officer  of  the  county.  Is  void  u 
being  without  due  process  of  law,  and  without  Ju- 
dicial hearing  and  Judgment,  leck  V.Anderson,  67 
CaL  251,  40  Am.  Bep.  116. 

Under  the  fisbery  acts  of  81  Vict.  chap.  60,  a  war- 
rant of  commitment  may  issue  In  the  first  instance 
without  tbe  execution  of  a  distress  warrant,  al- 
though the  statute  makes  provision  for  the  latter. 
Amott  V.  Bradly,  28  U.  C.  a  P.  L 

Joint  offense. 
If  two  or  more  persons  Join  in  drawing  a  bush 
seine  in  a  river  where  the  act  is  prohibited,  it  is  • 
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The  enactment  of  laws  for  the  protection  of 
fish  and  game  belongs  to  the  police  power  of 
the  government 

8  Am.  &  Eng.  Enc.  Law,  p.  1028. 

The  police  power  of  a  state  may  be  exer- 
cised by  the  prohibition  of  a  particular  busi- 
ness, but  is  more  commonly  exercised  by  im- 
posing taxes  or  penalties  to  discourage  the 
practices  deemed  mjurious. 

18  Am.  &  Eng.  Enc.  Law,  p.  747;  State, 


Vance,  v.  Orawfard,  28  Kan.  726.  42  Am.  Rep. 
182;  6  Lawson,  Rights,  Rem.  &  Pr.  p. 
4857. 

Where  an  action  is  brought  on  behalf  of  the 
state,  or  by  the  attorney  general  to  enjoin  the 
continuance  of  a  public  nuisance,  the  proper 
method  of  proceeding  is  upon  the  relation  of  a 
private  party. 

PiBople,  8ehneU,  v.  Bauioiito  Land  A  F.  Co. 
106  Cal.  621;  Atty.  Gen.  v.  Tarr,  148  Mass. 


several  offense  io  each,  and  each  is  separately  liable 
to  the  penalty.    Curtis  v.  H  u  rlburt,  2  Conn.  809. 

If  the  statute  provides  a  penalty  for  each  fish 
Illegally  taken  to  be  recovered  by  a  qui  i/im  action 
In  case  several  persons  Join  in  the  fishing,  a  recov. 
ery  of  the  penalty  against  one  will  bar  an  actioo 
against  the  otbers.   Boutelle  v.  Nourse,  4  Mass.  481. 

Intent, 

Yiolatlon  of  the  fish  laws  will  subject  the  guilty 
person  to  the  penalty,  although  be  was  advised  by 
the  fish  commissioner  and  a  lawyer  that  the  act 
would  be  lawful.    State  v.  Half,  89  Me.  621. 

A  statute  prohibiting  the  taking  of  smelt  at  cer- 
tain times,  but  providing  that  it  shall  not  apply  to 
any  perBon  catching  smelt  while  fishing  for  other 
kinds  of  fish,  will  not  prevent  a  prosecution  if  the 
intention  was  to  catch  the  smelt,  although  there 
was  also  an  intention  to  catch  the  other  fish.  Com. 
v.  Look,  108  Mass.  4fi2. 

Setting  nets  for  turtles  does  not  violate  the  pro- 
visions of  a  statute  making  it  unlawful  to  take 
fish  in  any  waters  by  means  of  nets,  although  fish 
become  entangled  in  the  net,  if  they  are  returned 
to  the  water  as  far  as  possible.    People  v.  DeremOf 

106  Mich.  eei. 

Under  a  statute  making  it  unlawful  to  be  know- 
ingly possessed  offish  taken  in  a  net,  a  person  fish- 
ing  with  a  troll  line  which  becomes  entangled  in  a 
net  which  he  takes  into  the  boar  finding  fish  caught 
in  it,  and  rows  ICO  yards  to  the  shore  without  re- 
leasing the  fish,  is  guilty.  People  v.  McMasters,  74 
Hun«226. 

ConiftitutioncU  proviaiona. 

Several  dilferent  constitutional  provisions  have 
been  invoked  to  defeat  statutes  which  have  been 
passed  for  the  regulation  of  fisheries. 

Either  general  or  special  laws,  as  the  legislature ' 
may  deem  proper,  can  be  enacted  respecting  the 
preservation  of  fish,  under  a  Constitution  giving 
power  to  enact  such  laws,  and  adding  that  they 
may  be  enacted  or  enforced  in  particular  counties 
or  geographical  districts  designated  by  the  general 
assembly.  Peters  v.  State,  96  Tenn.  6^  88  L.  R.  A. 
U4. 

The  title  of  an  act.  *'An  Act  to  Consolidate  and 
Amend  the  Several  Acts  Relating  to  Game  Fish,"  is 
not  broad  enough  to  cover  provisions  prohibiting 
the  use  of  explosives  In  killing  fish.  Com.  v.  Nihil* 
4  Pa.  Dlst.  R.  582. 

In  People  v.  Miller,  88  Mich.  883,  it  was  held  that 
the  provisions  of  an  act  to  prevent  the  killing  of 
fish  In  Klinger  lake  by  other  means  than  by  hook 
and  line  were  within  the  title. 

The  fact  that  no  maximum  fine  is  fixed  for  the 
offense  does  not  render  the  statute  void  under  a 
constitutional  provision  forbidding  excessive  fines. 
Be  Tell,  107  Mich.  228. 

A  statute  prohibiting  aliens,  incapable  of  becom- 
ing electors  of  the  state,  from  fishing  In  its  waters, 
violates  the  14th  Amendment  of  the  United  States 
Constitution.    Re  Ah  Chong,  6  Sawy.  451. 

The  state  has  the  exclusive  Jurisdiction  to  regu- 
late and  control  the  fisheries  in  its  waters,  both 
tidal  and  fresh,  and  the  right  to  fish  Is  not  given  to 
citizens  of  other  states  by  the  amendments  to  the 
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Federal  Constitution,  nor  is  the  state  prohibited 
from  discriminating  against;them.  State  v.  Tower. 
84  Me.  444. 

A  statute  regulating  the  fisheries  throughout  the 
state  is  not  unconstitutional  merely  because  it 
makes  penal  the  use  of  nets  only  In  certain  coun- 
ties.   Doughty  V.  Conover,  42  N.  J.  L.  198. 

The  statute  of  Yirglnia  which  forbids  nonresi- 
dents to  catch  fish  in  the  waters  of  the  state  for 
the  manufacture  of  manure  and  oil  does  not  vio- 
late the  United  States  Constitution.  Chambers  v 
Church,  14  R.  I.  898,  51  Am.  Rep.  410. 

A  statute  as  to  fisheries  making  different  regula- 
tions for  different  localities  or  water,  is  not  void 
as  class  legislation,  in  the  absence  of  a  constitu- 
tional provision  against  it.  Bittenhaus  v.  Johnston, 
92  Wis.  588,  82  L.R.  A.  880. 

A  statute  discriminating  between  different  kinds 
of  fish,  and  between  different  localities  and  waters 
in  regulating  fisheries,  does  not  deny  to  any  person 
the  equal  protection  of  the  laws.  Bittenhaus  ▼• 
Johnston,  92  Wis.  588, 82  L.  R.  A.  880. 

The  legislature  may  make  a  close  season,  and  may 
make  Jt  shorter  in  some  counties  than  in  others. 
Osborn  v.  Charlevoix  Circuit  Judge  (Mich.)  4  Det. 
L.  N.  781. 

The  prohibition  of  citizens  of  other  counties 
from  fishing  in  the  waters  of  two  counties  of  the 
state,  without  anything  to  prevent  residents  of 
those  counties  from  fishing  in  the  waters  of  the  oth- 
er counties,  is  an  unlawful  discrimination.  State  v. 
Higgins  (S.  C.)  88  L.  R.  A.  66L 

The  exception  of  lakes  having  an  area  of  15 
square  miles  and  over,  and  subject  to  overflow  and 
backwater  from  the  Mississippi  river,  which  is  made 
in  a  statute  prohibiting  the  taking  of  fish  except  by 
rod  or  line,  is  not  an  arbitrary  and  unnatural  ex- 
ception, but  rests  upon  the  idea  that  such  lakes, 
being  periodically  replenished  from  the  river,  are 
not  liable  to  suffer  a  material  waste  or  destruction 
of  their  stock  of  fish  as  lesser  lakes  or  streams 
would.  Peters  v.  State,  96  Tenn.  682,  88  L.  R.  A« 
114. 

The  commerce  clause  of  the  United  States  Con- 
stitution does  not  prohibit  the  state  from  forbid- 
ding the  exportation  of  fish  from  the  state.  The 
court  says  the  ownership  of  fish  is  in  the  state  for 
the  benefit  of  the  people  in  common,  and  the  legis- 
lature has  a  right  to  permit  Individuals  to  catch 
them  upon  such  terms  and  conditions  as  it  may 
impose.    Organ  v.  State,  56  Ark.  267. 

A  legislature  may  for  the  purpose  of  protecting 
fish  absolutely  prohibit  its  sale  within  the  state 
during  the  close  season  or  during  the  entire  year, 
although  the  effect  of  the  statute  is  to  prohibit  the 
sale  of  fish  caught  in  other  states.  People  v.  O'Kell 
(Mich.)  88  L.  R.  A.  096. 

The  state  may  prohibit  the  exportation  of  fish 
from  the  state.  State  v.  Northern  Pacific  Bxp.  Co. 
58  Minn.  408. 

But  in  Idaho  it  was  held  that  a  state  cannot,  be- 
cause of  the  commerce  clause  of  the  United  States 
Constitution,  prohibit  the  exportation  of  fish.  Ter- 
ritory V.  Evans,  2  Idaho.  684,  7  L.  R.  A.  288. 

So  it  has  been  held  that  it  is  not  a  violation  of  the 
fish  laws  of  Oregon  to  have  in  possession  during 
the  close  season  fish  caught  out  of  the  state.  State 
v.  McOulre,  24  Or.  ae6«  21 L.  R.  A.  478.       H.  P.  F. 
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809,  2  L.  R.  A.  87;  Demopolis  v.  '^ehb,  87  Ala. 
659;  Broomhead  v.  Grant,  88  Ga.  451. 

Messrs,  W.  F.  Fitse^erald,  Attorney  Gen- 
eral, and  Henry  E.  Carter*  for  respondent: 

By  the  common  law,  all  fish  within  the 
-waters  of  the  realm,  and  all  animals  ferm 
natures,  belong  to  the  King.  The  right  of 
taking  game,  and  free  fishery,  was  a  royal 
privilege— a  franchise  granted  by  the  King  to 
certain  of  his  subjects. 

People  V.  Bridges,  142  111.  40.  16  L.  R.  A. 
684;  Woolrych,  Waters,  99;  2  Bl.  Com.  *39, 
*40,  ♦415. 

The  sovereign  power  in  the  United  States  is 
in  the  people. 

Moore  v.  8maw,  17  Cal.  200,  79  Am.  Dec. 
128;  Chisholm  v.  Georgia,  2  U.  8.  2  DaU.  471, 
1  L.  ed.  462. 

They,  in  their  sovereign  power,  have  the 
right  to  regulate  the  manner  and  method  by 
which  fish  shall  be  taken,  and  may  even  pro- 
hibit the  catching  entirely,  if  they  so  elect,  or 
may  do  any  act  in  reference  thereto. 

The  state  holds  the  fisheries  within  its  terri- 
tory in  trust  for  the  public. 

Heckman  v.  8u>eit,  99  Cal.  809. 

A  trustee  is  a  party  in  interest,  and  may 
maintain  an  action  for  an  infraction  of  the 
rights  of  a  beneficiary  or  damage  to  the  prop- 
erty held  in  trust 

Cal.  Code  Civ.  Proc.  g  869;  Winters  y.  Rush, 
84  Cal.  186;  Tyler  v.  Houghton,  25  Cal.  29; 
West  V.  Crawford,  80  Cal.  19;  Walker  v.  Mo- 
Cusker,  71  Cal.  694;  Aitson  v.  Townsend,  78 
Cal.  419. 

If  the  owners  alons  the  stream  have  a  spe- 
cial property  in  the  fish  while  in  the  water  on 
their  land,  then  the  acts  of  the  defendant  con- 
atitute  a  public  nuisance,  it  affecting  a  consid- 
erable number  of  persons. 

People,  Bicks  Water  Oo.,  v.  Elk  Biver  MiU 
iSb  L.  CJo,  107  Cal.  219. 

Even  though  the  acts  complained  of  do  not 
come  within  the  definition  of  nuisance  In  the 
Code,  yet  the  Code  is  not  exclusive. 

8  Bl.  Com.  •216;  16  Am.  AEng.  Enc.  Law, 
pp.  924,  948;  1  Wood,  Nuisances,  8d  ed.  ^  27. 

An  owner  of  property  must  not  use  it,  even 
in  a  lawful  business,  in  such  a  manner  as  to 
interfere  with  another  in  the  legitimate  use  of 
Its  property. 

Tuebner  v.  California  Street  B,  Co.  66  Cal. 
171. 

Injunction  will  lie. 

Yolo  County  y.  Sacramento,  86  Cal.  198; 
People  V.  Davidson,  80  Cal.  880;  People  v. 
Gold  Bun  Ditch  d  Min.  Co,  66  Cal.  150,  56 
Am.  Rep.  80;  16  Am.  &  Eng.  Enc  Law,  p. 
^0;  Story,  Eq.  Jur.  §§  921-924. 

Fish  commission  has  no  authority  to  abate  a 
nuisance. 

The  Truckee  river  is  not  a  private  stream. 
It  is  one  of  the  public  rivers  of  this  state. 

The  attorney  general  is  authorized  to  main- 
tain actions  of  this  character  in  the  name  of 
the  people. 

People  V.  Davidson,  80  Cal.  888;  People  v. 
Gold  Bun  Ditch  A  Min,  Co.  66  Cal.  188,  56 
Am.  Rep.  80;  People  v.  Pope,  58  Cal.  487; 
PeopU  V.  Blake,  60  Cal.  497;  People  v.  Beed,  81 
Cal.  70;  People  v.  Hibernia  Sav.  d  Loan  Soo. 
84  Cal.  684;  People,  Bicks  Water  Co,,  v.  EUc 
River  MiU  db  L.  Co.  107  Cal.  215;  People,  Bob- 
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arts,  V.  Beaudry,  91  Cal.  220;  Atty,  Gen.  y. 
Shrewsbury  {Kingsland)  Bridge  Co.  L.  R.  21 
Ch.  Div.  752;  Brice.  Ultra  Vires,  8d  ed.  p.  761. 

The  riparian  owner  has  exclusive  right  to 
the  fishery  in  the  waters  which  flow  over  his 
territory. 

Murphy  v.  Byan,  2  Ir.  C.  L.  Rep.  143: 
Carlisle  v.  Graham,  L.  R  4  Exch.  861;  8  Kent, 
Com.  §  412;  Waters  v.  Lilley,  4  Pick.  145,  16 
Am.  Diec.  883;  Chalkery.  Dickinson,  1  Conn. 
882,  6  Am.  Dec.  250;  McFarlin  v.  Essex  Co. 
10  Cush.  804;  Hooker  v.  Cummings,  20  Johna. 
90,  11  Am.  Dec.  249;  Pe<yple  v.  Piatt,  17  Johna. 
195,  8  Am.  Dec.  882;  Beekman  v.  Kreamer,  43 
111.  448,  92  Am.  Dec.  146. 

Riparian  proprietorship  is  a  property  right 
of  value,  and  to  it  are  attached  rights  and 
privileges  conferred  by  law,  of  which  the 
owner  cannot  be  deprived  by  illegal  proceed- 
ings.      ♦ 

Fuller  V.  Shedd,  161  111.  492,  88  L.  R  A. 
146. 

A  court  of  equity  has  jurisdiction  to  restrain 
existing  or  threatened  public  nuisances  by 
injunction  at  a  suit  of  the  attorney  general. 

8  Pom.  Eq.  Jur.  2d  ed.  pp.  1849,  2078;  Wool- 
rych.  Waters,  280;  Coburn  v.  Ames,  62  Cal. 
887,  28  Am.  Rep.  684. 

Van  Fleet*  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  in  the  name  of  the  people,  on 
the  information  of  the  attorney  general,  to  re- 
strain the  commission  of -an  alleged  nuisance, 
the  complaint  alleging,  in  substance,  that  de- 
fendant, a  corporation,  maintains  and  operates 
a  sawmill  and  box  factory  on  the  bank  of  the 
Truckee  river,  at  the  town  of  Truckee,  in  this 
state,  in  which  it  cuts  and  manufactures  lum- 
ber and  boxes;  that  said  river  is  a  freshwater 
stream,  having  its  source  in  the  state  of  Cali- 
fornia and  flowing  into  the  state  of  Nevada, 
and  is  now,  and  for  a  long  time  prior  hereto 
has  been,  stocked  with  fisb;  that  defendant,  in 
operating  its  mill  and  factory,  has  heretofore 
and  does  pow  place  and  allow  to  pass  into  the 
waters  of  said  river  large  quantities  of  refuse 
matter,  consisting  of  sawdust,  shavings,  slabs, 
edgings,  waste,  and  other  deleterious  sub- 
stances, the  effect  of  which  has  been  and  is  to 
pollute  said  stream  and  the  waters  thereof,  and 
render  the  same  unfit  for  use,  and  which  sub- 
stances are  poisonous  and  deleterious  to  the  fisli 
in  said  stream,  and  are  killing,  destroying,  and 
exterminating  them,  all  of  which  is  alle^d  to 
be  in  violation  of  the  rights  of  the  people,  and 
a  public  nuisance;  that  aefendant  threatens  to,  • 
and,  unless  restrained,  will,  continue  to  oom> 
mit  said  wrongful  acts,  to  plaintiiTs  irreparable 
injury.  A  preliminary  injunction  was  granted 
exparte  on  the  filing  of  the  complaint,  which 
defendant  subsequently  moved  to  vacate.  The 
motion  was  made  upon  the  complaint  alone, 
based  upon  the  objection  that  the  facts  allemi 
made  no  case  for  relief.  The  moUon  bemg 
denied,  this  appeal  ensued. 

The  sole  question  is  whether  the  complaint 
states  a  cause  of  action,  and  this  is  to  be  deter- 
mined precisely  as  if  the  pleading  were  sub- 
jected to  a  general  demurrer. 

The  first  point  made  against  the  complaini 
is  that  the  facts  alleged  do  not  constitute  a  pub- 
lic nuisance,  within  the  definition  of  our  Code. 
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But  this  objection  would  seem  to  overlook  the 
raost  material  feature  of  the  complaint.  It  is 
alleged  that  the  acts  of  defendant  have  the  ef- 
fect of  polluting  and  poisoning  the  waters  of 
the  river,  and  thereby  killing  and  destroying 
the  fish  therein.  Anything  which  is  "an  ob- 
struction to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of 
life  or  property  by  an  entire  community  or 
neighborhood,  or  any  considerable  number  of 
persons,"  is  a  public  nuisance.  Penal  Code, 
§  870;  Civ.  Code.  §§  8479,  8480.  The  fish 
within  our  waters  constitute  the  most  impor- 
tant constituent  of  that  species  of  property  com- 
monly designated  as  wild  game,  the  general 
Tight  and  ownership  of  which  are  in  the  peo- 
ple of  the  state  {Ex  parte  Maier,  108  Cal.  476, 
488),  as  in  England  it  was  in  the  King;  and  the 
right  and  power  to  protect  and  preserve  such 
property  for  the  common  use  and  benefit  is  one 
of  the  recognized  prerogatives  of  the  sovereign, 
coming  to  us  from  the  common  law,  and  pre- 
served and  expressly  provided  for  by  the  stat- 
utes of  this  and  every  other  state  of  the  Union. 
The  complaint  shows  that,  by  the  repeated 
and  continuing  acts  of  defendant,  this  public 
property  right  is  being,  and  will  continue  to 
be,  greatly  interfered  with  and  impaired;  and 
that  such  acts  constitute  a  nuisance,  both  un- 
der our  statute  and  at  common  law,  is  not  open 
to  serious  question.  People,  Ricks  Water  Co., 
V.  Elk  River  Mill  dk  L.  Co.  107  Cal.  219. 

But  defendant  urges  that  the  facts  do  not 
show  the  infringement  of  any  public  right,  in 
that  the  right,  if  any,  shown  to  be  interfered 
with,  is  solely  that  of  fishery,  or  the  privilege 
to  take  fish;  that  this  is  a  public  right  only  so 
far  as  it  pertains  to  navigable  waters,  while,  as 
to  all  other  waters,  it  is  exclusively  in  the 
riparian  proprietor;  that,  as  the  Truckee  river 
is  not  a  navigable  stream,  the  destruction  of 
the  fish  therein  is  not  an  injury  to  the  public 
for  which  the  people  can  complain,  there  being 
no  allegation  that  the  riparian  proprietors 
thereon  have  been  injured.  In  the  first  place, 
the  common  right  to  take  fish  extends,  not  alone 
to  navigable  waters,  but  exists  as  to  all  waters 
the  lands  underlying  which  are  not  in  private 
ownership,— in  other  words,  to  all  lakes. ponds, 
or  streams,  navigable  or  otherwise,  upon  the 
public  lands  of  this  state  or  the  United  States 
not  protected  by  reservation;  and,  since  there 
is  no  averment  that  the  lands  along  the  Truckee 
river  are  held  in  private  proprietorship,  we 
think  the  presumption  must  be  that  the  title 
remains  in  the  government.  But,  in  the  next 
place,  if  this  is  not  the  presumption  the  case 
would  not  be  different.  The  dominion  of  the 
state,  for  the  purposes  of  protecting  its  sov- 
ereign rights  in  the  fish  within  its  waters,  and 
their  preservation  for  the  common  enjoyment 
of  its  citizens,  is  not  confined  within  the  narrow 
limits  suggested  by  defendant's  argument.  It 
is  not  restricted  to  their  protection  only  when 
found  within  what  may  in  strictness  be  held  to 
be  navigable  or  otherwise  public  waters.  It 
extends  to  all  waters  within  the  state,  public  or 
private,  wherein  these  animals  are  habited  or 
accustomed  to  resort  for  spawning  or  other 
purposes,  and  through  which  they  have  free- 
dom of  passage  to  and  from  the  public  fishing 
grounds  of  the  state.  To  the  extent  that  waters 
are  the  common  passageway  for  fish,  although 
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flowine  over  lands  entirely  subject  to  private 
owner^ip,  they  are  deemed  for  such  purposes 
public  waters,  and  subject  to  all  laws  of  the 
state  regulating  the  right  of  fishery.  Cottrill 
V.  Myriek,  12  Me.  222;  BtaUv.  Franklin  Falls 
Co.  49  N.  H.  240,  6  Am.  Hep.  513;  State  v. 
Roberts,  59  N.  H.  256,  47  Am.  Rep.  199,  and 
59  N.  H.  484. 

For  the  purposes  of  the  right  involved  in 
this  action,  then,  the  Truckee  river,  so  far  as 
it  fiows  within  this  state,  is  a  part  of  the  waters 
to  which  the  jurisdiction  of  the  state  in  the  pro- 
tection of  its  fish  supply  extends.  This  court 
will  take  judicial  cognizance  of  the  fact  that 
the  river  has  its  source  in  Lake  Tahoe,  a  large 
navigable  body  of  water  lying  partly  in  this 
state,  and  that  it  flows  thence  into  the  state  of 
Nevada,  and  empties  into  Pyramid  lake,  also 
navigable;  and  the  court  may  also  take  notice 
of  a  fact  so  common  and  notorious  that  be- 
tween these  two  bodies  of  water  the  river  af- 
fords, and  has  from  time  immemorial,  a  natural 
and  free  highway  for  the  passage  of  the  fish 
inhabiting  these  lakes.  Even,  therefore,  if,  as 
contended  by  defendant,  the  lands  through 
which  the  stream  fiows  are  to  be  presumed,  in 
the  absence  of  contrary  averment,  to  be  owned 
in  private  proprietorship,  it  can  make  no  dif- 
ference as  to  the  right  here  asserted.  While 
the  right  of  fishery  upon  his  own  land  is  ex- 
clusively in  the  ripanan  proprietor,  this  does 
not  imply  or  carry  the  right  to  destroy  what 
he  does  not  take.  He  does  not  own  the  fish  in 
the  stream.  His  right  of  property  attaches  only 
to  those  he  reduces  to  actual  possession,  and  he 
cannot  lawfully  kill  or  obstruct  the  free  pas- 
sage of  those  not  taken.  ''This  right  in  the 
owner  of  the  land  must  be  regarded  as  quali- 
fied to  a  certain  extent  by  the  universal  princi- 
ple that  all  property  is  held  subject  to  those 
general  regulations  which  are  necessarv  to  the 
common  good  and  general  welfare,  and  to  that 
extent  it  is  subject  to  legislative  control.  It  is 
a  well  established  principle  that  every  person 
shall  so 'use  and  enjoy  his  own  property,  how- 
ever absolute  and  unqualified  his  title,  that  his 
use  of  it  shall  not  be  injurious  to  the  equal  en- 
joyment of  others  having  an  equal  right  to  the 
enjoyment  of  their  property,  nor  injurious  to 
the  rights  of  the  public.  Hence,  while  the 
riparian  owner  has  the  exclusive  right  of  fish- 
ery upon  his  own  land,  he  must  so  exercise  that 
rieht  as  not  to  injure  others  in  the  enjoyment 
of  a  similar  right  upon  their  lands  upon  the 
stream  above  and  below."  State  v.  Roberts,  59 
N.  H.  256,  47  Am.  Rep.  199. 

The  mere  fact,  therefore,  that  the  interfer- 
ence or  obstruction  complained  of  may  in  fact 
be  in  a  stream  where  the  right  of  fishery  is  ex- 
clusively in  private  riparian  owners,  does  not 
make  the  acts  here  complained  of  any  less  an 
invasion  of  the  public  right,  nor  prevent  the 
state  from  protecting  its  general  interest  in  the 
property. 

The  fact  that  acts  of  the  character  alleged 
are  by  the  Penal  Code  made  a  misdemeanor, 
and  punishable  as  such,  does  not  make  them 
less  a  nuisance,  nor  imply  that  the  legislature 
intended  to  make  the  criminal  remedy  exclusive 
of  the  civil.  Nor  is  there  anything  in  the  ob- 
iection  that  the  attorney  general  is  not  privi- 
leged to  maintain  the  action  upon  his  own  in- 
formation, without  the  intervention  of  a  pri- 
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Tate  relator.  People  y.  Damdwn,  90  CaL  888; 
PeopU  y.  Stratton,  25  Cal.  242;  People  ▼.  Ooid 
Bun  Ditch  dt  Min,  Co,  66  Cal.  138,  56  Am. 
Rep.  80. 


Tbe  other  objections  made  do  not  call  for 
particular  notice. 
Order  affirmed. 
We  concur:  Beatty,  Oh.  J.;  Harrison*  J. 


WYOMINa  SUPREME  COURT. 


John  KELLEY 
Oliver  P.  RHODES,  Coitaty  Assessor. 
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1.  Alierd  of  sheep  driven  throuf^h  Uie 
state  is  not  exempt  ft*om  taxation  as 

personal  property  In  tmnslt  if  tbe  purpose  of 
drivinfiT  is  not  merely  transportatloD,  but  oom- 
prehends  also  tbat  of  grazinar  and  feedioir  them 
upon  tbe  natural  flrrasses,  not  aa  a  mere  neces- 
sary incident  of  tbe  travel,  but  as  one  of  tbe  pur- 
poses of  tbe  movement. 

2.  The  existence  of  a  purpose  to  obtain 
g^rasin^  for  sheep,  united  witb  tbe  purpose 
of  transportation,  to  to  be  determined  from  aJl 
tbe  facts  in  each  case,  including  tbe  course,  tbe 
cbaracter  of  tbe  territory  grazed  upon,  tbe  time 
employed,  tbe  subsequent  method  of  intended 
shipment,  tbe  ordinary  facilities  for  transporta- 
tion  by  otber  means,  tbe  place  selected  for  com- 
menoinir  otber  transportation,  and  perhaps  tbe 
time  of  year  and  tbe  eventual  purpose  of  their 
shipment. 

8«  A  return  of  property  for  taxation  in 
another  state  does  not  exempt  it  from  taxa- 
tion in  tbe  absence  of  a  statute  to  tbat  effect,  if 
tbe  property  is  otberwise  legally  taxable  under 
tbe  laws. 

4«  Uniformity  in  an  assessment  fbr 
taxes*  and  In  the  mode  tbereof.  exists  if  tbe 
same  basis  of  valuation  is  taken  as  to  all  property 
of  like  cbaracter. 

6«  Hearin^^  and  opportunity  for  review 
of  an  assessment  for  a  tax  on  sbeep  under  act  of 
1806  is  not  denied,  since  a  provision  tberef  or  un- 
der Rev.  Stat,  fi  8846.  is  applicable  in  sucb  cases. 

6*  A  payment  of  a  tax  on  sheep  is  not 
▼oluntary  wben  made  after  first  refusing  to 
pay  it  and  because  tbe  collector  declares  either 
that  be  can  or  that  be  will  take  enough  sbeep  to 
pay  tbe  tax. 

7.  A  county  is  a  ''municipal  corpora- 
tion" within  tbe  meanlna  of  tbe  proviso  of  Rev. 
Stat.  •  9066,  respecting  actions  against  municipal 
corporations  to  recover  back  taxes  actually  paid 
'over  to  sucb  corporation. 

8«  State  and  school-district  taxes  are 
collected  for  the  **use  and  benefit"  of 
the  county  within  tbe  meaning  of  the  proviso 
of  Rev.  Stat.  •  8056,  authorizing  action  to  recover 
back  a  tax  actually  paid  over  to  any  municipal 
corporation  for  whose  use  and  benefit  it  was 
levied  or  collected. 

(January  6,  1808.) 

RESERVATION  by  the  District  Court  for 
Laramie  County  for  the  opinion  of  the 

Note.— As  to  taxation  of  livestock  of  cattle 
dealers,  see  Myers  v.  Baltimore  €k)unty  Oomrs. 
(Md.)84L.R.  A.aoe. 

89L.R.  A. 


Supreme  Court  of  questions  arising  in  an  ac- 
tion brought  to  compel  a  return  to  plaintiff  of 
money  which  he  had  paid  as  taxes  levied  upon 
a  herd  of  sheep  which  he  was  driving  through 
tbe  state. 

The  facts  are  stated  in  the  opinion. 

Meisrs.  Van  Orsdel  &  Burdick,  for 
plaintiff: 

No  state  can  in  any  manner  interfere  with  or 
obstruct  interstate  commerce. 

Rorer,  Interstate  Law,  p.  811  ;  Cooley. 
Taxn.  p.  62;  Black,  Constitutional  Law,  167- 
186. 

An  animal  being  driven  from  Utah  to  Ne- 
braska is  no  less  an  article  of  interstate  com- 
merce because  of  its  ability  to  walk  than  la  tbe 
same  animal  when  carried  on  the  car  of  some 
railroad  company,  or  than  is  a  log  floating 
down  a  stream. 

Pensaeola  Teleg.  Co.  v.  WeaUrn,  U.  TeUg.  Co. 
96  U.  S.  1, 24  L.  ed.  708. 

Before  it  can  be  taxed,  the  property  must 
become  identified  and  incorporated  with  tbe 
property  of  the  state. 

Brovm  v.  Maryland,  26  U.  S.  12  Wheat.  419. 
6  L.  ed.  678:  RMinB  v.  Shelby  County  Taxing 
Di»t.  120  U.  8.  489,  80  L.  ed.  694;  Brown  ▼. 
Houston,  114  U.  8.  622.  29  L.  ed.  257;  MeCul- 
loch  V.  Maryland,  17  U.  8.  4  Wheat.  816,  4  L 
ed.  679;  Woodruff  v.  Parham,  75  U.  S.  8  Wall. 
123.  19  L.  ed.  882:  OrandaU  v.  Nevada,  78  U. 
8.  6  Wall.  85,  18  L.  ed.  744;  Almy  v.  Califor- 
nia, 65  U.  8.  24  How.  169.  16  L.  ed.  644. 

If  the  subject  is  one  that  admits  of  one  uni- 
form system  or  plan  of  regulation,  then  no 
state  can  by  taxing  or  other  legislation  inter* 
fek-e. 

Welton  V.  Missouri,  91  U.  S.  275,  28  L.  ed. 
847;  Brown  v.  Houston,  114  U.  8.  622,  29  L. 
ed.  257;  8t,  Louis  v.  Wiggins  Ferry  Go,  78  U. 
8. 11  Wall.  428,  20  L.  ed.  192;  Bays  v.  Pdeijic 
Mail  5.  S.  Co.  58  U.  8.  17  How.  696, 15  L.  ed. 
254. 

Where  Congress  has  made  no  regulation,  its 
inaction  or  failure  to  act  is  equivalent  to  a 
declaration  that  the  commerce  shall  be  free  and 
unrestricted  by  any  state  regulation. 

Bobbins  V.  Shelby  County  Taxing  Diet,  120 
U.  8.  489,  80  L.  ed,  694;  Leisy  v.  Bardin,  185 
U.  8.  150,  84  L.  ed.  146,  3  Inters.  Com.  Bep. 
86;  Welton  v.  Missouri,  91  U.  8.  275,  28  L.  ed. 
847;  Botcman  v.  Chicago  dt  N.  W.  R,  Co,  125 
U.  8.  465,  81  L.  ed.  700,  1  Inters.  Com.  Rep. 
823;  Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  1,  6 
L.  ed.  23;  Sinnot  v.  Davenport,  68  U.  8.  22 
How.  227,  16  L.  ed.  248;  Barmon  v.  Chicago,. 
147  U.  8.  896.  87  L.  ed.  216;  Moran  ▼.  New 
Orleans,  112  U.  8.  69,  28  L.  ed.  658;  The  Bird 
of  Paradise  v.  Heyneman,  72  U.  S.  5  Wall.  557. 
18  L.  ed.  665:  United  States  v.  The  MonteUo^ 
C'TheMonUUo"),  87  U.  8.  20  Wall  430,  22  L. 
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ed.  891;  Padik  Coast  8.  8,  Co,  v.  Railroad 
Cofnr$.  18  Fed.  Rep.  10;  Ovyy,  Baltimore,  100 
U.  S.  484,  25  L.  ed.  748;  WaUing  v.  Michigan, 
116  U.  S.  446,  39  L,  ed.  691;  Western  U,  Teleg, 
Co.  V.  Texas,  105  U.  8.  460,  26  L.  ed.  1067; 
Western  U.  Teleg,  Co.  v.  8eay  ("Western  U. 
TeUg.  Go.  v.  Alabama  Board  of  Assessment**),  182 
U.  8.  472, 83  L.  ed.  409.  2  Inters.  Com.  Rep.  726; 
Be  Pennsylvania  Teleph.  Co.  48  N.  J.  Eq.  91. 

The  means  or  method  of  transportation  is 
immaterial  so  long  as  the  subject  is  a  factor  or 
incident  of  interstate  commerce. 

Coe  V.  Errol,  116  €.  8.  517,  29  L.  ed.  715. 62 
N.  H.  803, 

Custom  has  created  an  implied  license  to  the 
full  use  of  the  grasses  growing  on  the  public 
domain,  and  the  nonresident  owner  of  live 
stock  availing  himself  of  that  privilege  inci< 
dentally  to  the  transportation  of  his  property 
across  the  state  cannot  for  that  reason  be 
taxed. 

Ops.  Atty.  Gen.  1895-96,  pp.  82,  88;  Buford 
y.  Boutz,  138  U.  8.  820,  88  L.  ed.  618. 

Interstate  commerce  cannot  be  taxed  at  all, 
even  though  the  same  amount  of  tax  should  be 
laid  upon  domestic  commerce,  or  that  carried 
on  in  the  state. 

Simmons  Hardware  Go.  v.  McOuire,  89  La. 
Ann.  848;  Philadelphia  <&  B.  B.  Co.  v.  Penn- 
sylvania C^Case  of  The  State  Freight  Taj?\  82 
U.  S.  15  Wall.  2^2.  21  L.  ed.  146;  Bobbins  v. 
BheOyy  County  lazing  Diet.  120  U.  8.  489,  80 
L.  ed.  694. 

Nor  is  double  taxation  favored  by  the 
courts. 

Northern  C.  B.  Co.  y.  Jackson,  74  U.  8.  7 
Wall.  262.  19  L.  ed.  88:  Frontier  Landd  Cat- 
tle Go.  v.  Baldwin,  8  Wyo.  771;  Taggart  y. 
Sanilac  County  Supers.  71  Mich.  16. 

The  phrase  "all  taxation  shall  be  equal 
and  uniform,"  §  28,  art.  1,  has  been  held  to 
refer  to  equality  and  uniformity  in  the  rate, 
but  it  has  also  been  held  to  mean  uniformity 
in  the  mode  of  assessment.  It  implies  equality 
in  the  burden,  and  this  equality  of  tbe  burden 
cannot  exist  without  uniformity  in  the  mode 
of  assessment  as  well  as  in  tbe  rate  of  taxation. 

Fletcher  v.  Oliver,  25  Ark.  289;  Bailroad  Tax 
Cases,  18  Fed.  Rep.  785;  Exchange  Bank  v. 
Bines,  8  Ohio  St.  1:  Desty,  Taxn.  p.  175;  Chi- 
cago d  2f.  W.  B.  Co.  v.  Boone  County  Supers. 
44  111.  240;  StaU,  Lydecker,  v.  Englewood 
Drainage  <ft  W.  Comrs.  41  N.  J.  L.  154. 

The  act  of  the  legislature  of  1895  makes  no 
provision  for  read  justment  or  correction  of  the 
peremptory  tax  authorized  to  be  collected  by 
the  assessor,  and  in  that  respect  is  not  uniform 
or  in  harmony  with  the  general  law. 

Exchange  Bank  v.  Bines,  3  Ohio  St.  1. 

Some  form  of  notice,  together  with  an  op- 
portunity to  be  heard  before  a  board  of  review, 
was  essential  to  a  valid  assessment,  and  to  have 
brought  the  tax  levy  in  the  present  case  within 
the  rule  of  uniformity,  some  notice  should 
have  been  given  and  some  opportunity  for  pro- 
test afforded  the  owner  of  the  property  as- 
sessed, before  the  tax  became  a  charge  against 
his  property. 

Lyon  County  Comrs.  y.  Sergeant,  24  Kan. 
572;  Leavenuforth  Coitnty  Comrs.  v.  Lang,  8 
Kan.  284;  Philadelphia  v.  Miller,  49  Pa.  449; 
Sligh  v.  Grand  Bapids,  84  Mich.  497;  Three 
BiversY.  Smith,  99  Mich.  507;  ITumasY.  Gain, 
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85  Mich.  165,  24  Am.  Rep.  585;  Davidson  y. 
New  Orleans,  96  U,  8.  104,  24  L.  ed.  619. 

Where  an  assessment  has  been  returned  by 
an  assessor  or  owner  of  property,  and  subse- 
quently raised  by  a  board  of  equalization 
without  notice  to  the  owner,  such  raised  assess- 
ment is  void . 

Patten  v.  Green,  18  Cal.  825;  Leavenworth 
County  Comrs.  v.  Lang,  8  Kan.  284;  Sioux 
City  &  P.  B.  Co.  y.  Wamington  County,  3  Neb. 
43;  South  Platte  Land  Co.  v.  Buffalo  County 
Comrs,  7  Neb.  258;  State,  Bosenblatt,  v.  lAn-. 
dell  Botel  Co.  9  Mo.  App.  455;  StaU,  Hoboken 
Land  <fc  Improv.  Co.,  v.  Anderson,  88  N.  J.  L. 
88;  Desty,  Taxn.  p.  600;  Stuart  v.  Palmer,  74 
N.  Y.  188,  30  Am.  Rep.  289;  Scott  v.  Toledo, 
36  Fed.  Rep.  885, 1  L.  R  A.  688;  Murdoch  v. 
Cincinnati,  39  Fed.  Rep.  891;  Cooley,  Taxn. 
p.  266;  Santa  Clara  County  v.  Southern  P.  B. 
Co.  18  Fed.  Rep.  411;  San  MaUo  County  v. 
Southern  P.  B.  Co.  13  Fed.  Rep.  147;  Mc 
Twiggan  v.  Hunter,  18  R.  I.  776. 

The  collecting  officer  is  the  proper  party  de- 
fendant. 

Powder  Biver  Cattle  Co.  y.  Johnson  County 
Comrs.  8  Wyo.  598;  Johnson  County  Comrs,  v. 
Searight  CattU  Co.  3  Wyo.  777. 

Mr.  R«  W.  Breckons,  for  defendant: 

In  determining  whether  tbe  act  itself  is  con- 
trary to  the  commerce  clause  of  the  Constitu- 
tion, the  question  is  whether  the  taxation  of 
live  stock  brought  into  the  state  for  the  pur- 
pose of  grazing  is  an  interference  with  com- 
merce among  the  several  states. 

The  taxing  power  of  a  state  is  one  of  its  at- 
tributes of  sovereigntv.  It  exists  independent 
of  the  Constitution  of  the  United  States,  and 
may  be  exercised  to  an  unlimited  extent,  except 
so  far  as  it  has  been  surrendered  to  the  Fed- 
eral government. 

GUman  v.  Sliebaygan,  67  U.  8.  2  Black,  510, 
17  L.  ed.  305;  Union  P.  B.  Co.  Y.Penision,  85 
U.  8.  18  Wall.  5,  21  L.  ed.  787. 

A  state  may,  so  long  as  it  does  not  trench  on 
the  Constitution  of  the  United  States,  tax  all 
persons,  property,  or  business  within  its  juris- 
diction or  reach,  and  whether  any  person, 
property,  or  business  is  within  its  jurisidiction 
is  not  a  Federal  question,  but  must  be  de- 
termined by  the  state  for  itself. 

Dundee  Mortg.  TVust  Invest.  Co,  v.  Parrish, 
24 Fed.  Rep.  200;  Dundee  Mortg.  d  Trust  Invest. 
Co.  V.  School  Dist.  No.  1,  21  Fed.  Rep.  151. 

The  practice  of  driving  sheep  across  the  dif- 
ferent states,  and  the  purpose  with  which  they 
are  so  driven,  are  so  well  known  that  the  court 
will  judicially  notice  it. 

Michigan  S.  d  N.  I.  B.  Co.  v.  McDonough,  21 
Mich.  194,  4  Am.  Rep.  466;  Sohman  v.  StaU, 
81  Ind.  15;  White  v.  Phanix  Ins.  Co.  83  Me. 
279;  State  v.  Frederick,  45  Ark.  347,  55  Am. 
Rep.  555;  Jones,  Ev.  8  138. 

The  main  object  and  purpose  were  to  take 
advantage  of  the  range  afforded  by  the  state  of 
Wyoming  to  maintain  their  sheep  in  the  state 
of  Wyoming,  and  to  increase  the  yalue  of  the 
sheep  by  driving  them  across  the  state. 

•The  custom  of  trailing  cattle  to  market  has 
passed  into  disuse.  When,  therefore,  we  find 
cattle  started  across  the  country  on  hoof  it  must 
be  apparent  that  the  object  with  which  such 
live  stock  are  so  started  is  not  one  of  shipment; 
and  when  live  stock  are  so  started  and  we  find 
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them  maintained  by  the  grasses  on  the  open 
range,  and  find  them  increase  in  value  while 
so  shipped,  it  is  evident  that  they  are  trailed 
across  the  country  for  the  sole  purpose  of  graz- 
ing. 

The  summary  method  in  which  the  tax  is 
collected,  and  the  unusual  power  given  to  the 
assessor,  do  not  make  the  statute  void  as  being 
in  conflict  with  either  the  Federal  or  the  state 
Constitutions. 

To  hold  that  property  could  not  be  taxed  un- 
.less  an  opportunity  should  be  given  the  prop- 
erty owner  to  appear  before  the  board  of  equal- 
ization would  be  to  hold  that  no  property 
brought  into  the  state  after  the  meeting  of  the 
board  of  equalization  could  be  taxed. 

MeMiUen  v.  Anderson,  95  U.  8.  37, 24  L.  ed. 
885;  Hagar  v.  Bedamation  Dist.  No.  108,  111 
U.  8.  701,  28  L.  ed.  569;  Davidson  v.  New  Or- 
leans, 96  U.  8.  97.  24  L.  ed.  616;  I^nt  v.  Till- 
son,  140  U.  JS.  816.  85  L.  ed.  419;  Cincinnati, 
N.  0.  &  T.  P.  /?.  Go.  V.  Kentucky  {**Ky.  R.  R. 
Tax  Cases'*),  116  U.  8.  821,  29  L.  ed.  414;  8^- 
eer  v.  Merchant,  125  U.  8.  345,  81  L.  ed.  763; 
FaUbrook  Trrig.  Dist.  v.  Bradley,  164  U.  8. 
116.  41  L.  ed.  870. 

The  statute  cannot  he  held  unconstitutional 
because  it  established  a  different  mode  of  as- 
sessment, levy,  and  collection. 

People  V.  Central  P.  R.  Co.  48  Cal.  898;  Louis- 
villeSN  A.  R.  Co.  v.  State,  McCarty,  25Ind. 
177,  87  Am.  Dec.  858;  Dubuque  v.  Chicago,  D. 
cfc  M.  R.  Co.  47  Iowa,  196;  Francis  v.  Atchi- 
son, T.  A  8.  F.  R.  Co.  19  Kan.  808;  Missouri 
River,  Ft.  8.  d  0.  R.  Co.  v.  Morris,  7  Kan. 
210;  Ottawa  County  Comrs.  v.  Nelson,  19  Kan. 
284,  27  Am.  Rep.  101;  Langhome'v.RMnson, 
20  Gratt.  661 :  Wisconsin  C.  R.  Co.  v.  Lincoln 
County,  57  Wis.  187;  Pittsburg,  C.  C.  d  8t.  L. 
RCo.  y. Backus,  154  U.  8.  425,  88  L.  ed.  1086; 
Frontier  Land  cfc  Cattle  Co.v. Baldwin,  8  Wyo. 
764. 

The  fact  that  the  said  sheep  were  returned 
by  plaintiff  for  taxation,  and  assessed  by  the 
assessor  and  collector  of  taxes  for  the  year 
1895,  in  the  county  of  Juab,  territory  of  Utah, 
does  not  exempt  such  property  from  taxation 
in  this  state  for  that  year. 

Cooley.  Taxn.  pp.  87,  219;  Coe  v.  Errol,  116 
IT.  8.  517,  29  L.  ed.  715;  C.  N.  Nelson  Lumber 
Co.y.  Loraine,  22  Fed.  Rep.  54;  BUgenberg  v. 
WiUon,  55  Ind.  210;  Gordon  v.  Baltimore,  5 
Gill,  281;  Pe^ijile,  Westchester  F.  Ins.  Co.  v.  Dav- 
enport, 36  Hun.  680;  People,  Eastern  Transp. 
Line,  v.  New  York  Tax  db  A.  Comrs,  26  Hun, 
446;  8t.  Joseph  y.  Bannibal  A  8t.  J.  R.  Co.  89 
Mo.  476;  Dyer  v.  Osborne,  11  R.  I.  821,  28  Am. 
Rep.  460. 

A  tax  voluntarily  paid  cannot  be  recovered 
back. 

Cooley.  Taxn.  pp.  809-815;  Mays  v.  Cincin- 
nati, 1  Ohio  St.  268;  Baker  v.  Cincinnati,  11 
Ohio  St.  584;  Wilscm  v.  PeUon,  40  Ohio  St. 
811. 

The  presumption  is  that  the  payment  of  the 
tax  is  voluntary. 

Cooley,  Taxn.  pp.  810,  814;  Ghty  v.  Wash- 
bum,  28  Cal.  Ill;  AtweU  v.  Zeluff,  26  Mich. 
121;Rwe/;v.  St.  Croix  County  Supers.  46  Wis. 
213;  Pareher  v.  Marathon  County,  52  Wis.  891, 

88  Am.  Rep.  746;  Buggies  v.  Fond  du  Lac,  58 
Wis.  448;  BueknaU  v.  SUrry,  46  Cal.  600.  18 
Am.  Rep.  220;  Bank  of  Santa  Rosa  v.  Chat- 
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fant,  52  Cal.  170;  MerHll  v.  Austin,  58  Cal. 
879;  De  Fremery  v.  Atutin,  58  Cal.  380; 
Younger  v.  Santa  Cruz  County  Supers.  68  Cal. 
241;  Orinley  v.  Santa  Clara  County,  68  Cal. 
575;  Tatumv.  Trenton,  Sd  QtL  4fi8;  MeOeheev, 
Columbus,  69  Ga.  581;  Taylor  v.  Philadelphia 
Bd.  of  Health,  31  Pa.  78.  72  Am.  Dec.  724; 
Howard  v.  Augusta,  74  Me.  79;  Lyon  y.  Quth- 
ard,  52  Mich.  271:  Galveston  Gas  Co.  v.  Gal- 
veston County,  54  Tex.  287;  Allen  y.  Burling- 
ton, 45  Vt.  208;  Sowles  v.  Soule,  59  Vt.  131; 
Barrett  y.  Cambridge,  10  Allen,  48;  Vanderbeck 
y:  Rochester,  46  Hun,  87;  Holder  v.  Galena,  19 
111.  App.  iOd'Mnion  P.  R.  Co.  y.Dodge  County 
Comrs.  98  U.  S.  641,  25  L.  ed.  196;  Bailey 
y.  Buell,  50  N.  Y.  662. 

.  A  suit  by  or  against  the  governor  of  a  state, 
as  such,  in  his  official  character.  Is  a  suit  by  or 
against  the  state. 

Kentucky  y.  Dennison,  65  U.  S.  24  How.  66, 
16  L.  ed.  717;  Georgia  v.  Sundry  African 
Slaves,  26  U.  8.  1  Pet.  110,  7  L.  ed.  78. 

Potter,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  having  brought  this  action  against 
the  defendant,  as  county  assessor,  to  recover 
certain  taxes  collected  upon  a  herd  of  sheep  be- 
longing to  him.  upon  issue  having  been  Joined, 
the  parties  agreed  upon  a  statement  of  facts  in 
substance  as  follows:  The  defendant  was  the 
dulv  elected,  qualified, and  acting  county  assess- 
or from  the  7th  day  of  January,  1895,  until  the 
4th  day  of  Januanr,  1897.  The  plaintiff,  who 
was  a  resident  and  citizen  of  the  state  of  Kan^ 
sas,  was  the  owner  of  certain  sheep,  number- 
ing about  10,000  head,  which,  on  or  about 
October  29,  1895,  were  in  the  county  of  Lara- 
mie, in  charge  of  an  agent,  who  was  driving 
and  transporting  them  through  the  state  of 
Wyoming  from  Utah  to  Nebraska.  In  driving 
said  sheep  it  was  the  practice  to  permit  them 
to  spread  out  at  times  in  the  neighborhood  of 
a  quarter  of  a  mile,  and  while  being  so  driven 
to  graze  over  land  of  that  width.  In  some 
instances  they  were  driven  through  large  pas- 
tures, in  other  instances  through  the  public 
domain,  and  in  other  instances  through  pas- 
tures inclosed  by  fences;  and  while  being  so 
driven  from  the  western  boundary  of  the  state 
to  Pine  Bluffs  station  (which  is  located  near 
the  eastern  boundary),  they  were  maintained 
solely  by  grazing  along  the  route  of  travel. 
Said  sheep  were  duly  returned  by  plaintiff  for 
taxation,  and  were  assessed  for  1895  in  the 
county  of  Juab,  Utah.  On  October  29,  1895, 
the  defendant,  in  company  with  the  deputy 
sheriff  of  the  county  of  Laramie,  collect^ 
$250  from  said  agent,  alleged  to  be  tax  as  due 
for  the  current  year.  1896.  Before  said  collec- 
tion, upon  demand  therefor,  payment  was  re- 
fused by  plaintiff's  agent,  whereupon  defend- 
ant stated  to  him  that  he  * 'could"  or  * 'would" 
take  enough  sheep,  and  sell  them,  to  pay  the 
said  taxes,  with  costs.  Thereupon,  to  prevent 
the  seizure  and  sale  of  such  sheep,  and  the 
damages  which  must  thereby  accrue,  said 
agent  paid  said  sum  of  money  to  the  defendant 
It  was  a  fact,  and  defendant  was  notified  there- 
of, that  said  herd  of  sheep  was  driven  across 
this  state  for  the  purpose  of  shipment,  and 
that  the  same  were  not  brought  into  the  state 
for  the  purpose  of  being  maintained  penna- 


1898. 


Rbllet  v.  Rhodes. 


597 


DCDtly  therein.  At  the  time  of  the  regalar 
assessment  of  property  for  taxation  for  1895 
the  plaintiff  had  no  property  in  the  state.  At 
the  time  of  such  assessment  plaintiff  had 
no  notice  of  the  time  or  place  of  the  meet- 
ing of  the  board  of  equalization,  or  that 
any  assessment  had  been  made  against  him 
in  said  county  or  state;  and  he  had  no 
property  within  the  state  at  the  time  the  1895 
taxes  were  regularly  and  legally  levied  in  the 
county  of  Laramie.  Plaintiff  demanded  from 
defendant  a  return  of  the  amount  of  tax  so 
collected,  which  was  refused.  The  time  con- 
sumed in  driving  said  sheep  through  Wyoming 
was  from  six  to  eight  weeks,  and  by  the  route 
traveled  tne  distance  was  about  500  miles. 
Said  taxes  were  assessed,  levied,  and  collected 
by  defendant  without  the  action,  authority,  or 
assistance  of  the  board  of  county  commission- 
ers or  any  other  officer  of  said  Laramie  county. 
Said  property  was  not  regularly  assessed  in 
any  other  county  of  the  state  for  that  year, 
and  no  taxes  thereon  had  been  paid  in  any 
other  county  of  the  state.  For  shipment  pur- 
poses, it  was  not  necessary  that  the  sheep 
should  be  driven  into  Wyoming,  and  the  rail- 
road over  which  thej  were  shipped  could  be 
reached  from  the  point  from  which  they  were 
first  driven  by  traveling  a  less  distance  than 
was  required  to  drive  them  to  any  point  in  this 
state.  The  tax  was  paid  without  any  protest 
other  than  appears  above.  The  amount  col- 
lected was,  prior  to  the  commencement  of  the 
suit,  paid  over  by  defendant  to  the  county 
treasurer,  and  bv  the  latter  distributed  in  the 
manner  provided  by  law, — part  to  the  state, 
part  to  the  school  district  in  which  the  sheep 
were  found,  and  part  to  the  county.  There  is 
now  pending  in  the  same  district  court  an 
action  by  plaintiff  against  the  defendant  in- 
dividually for  the  recovery  of  the  same  money. 
Upon  the  submission  of  the  cause  upon  the 
facts  agreed  to  as  aforesaid,  the  district  court 
reserved  to  this  court  for  its  decision,  as  im- 
portant and  difficult  questions,  the  following: 
(1)  Was  live  stock  driven  and  transported  in 
the  manner  plaintiff's  sheep  were  subject  to 
taxation  in  the  year  1895?  (3)  Were  these 
sheep  driven  in  Wyoming  for  the  purpose  of 
being  grazed  within  the  meaning  of  the  law 
authorizing  the  taxation  of  such  property? 
(8)  Does  the  fact  that  the  said  sheep  were  re- 
turned by  the  said  plaintiff  for  taxation,  as  as- 
sessed by  the  assessor  and  collector  of  taxes  for 
the  year  1895,  in  the  county  of  Juab,  territory 
of  Utah,  exempt  such  properly  from  taxation 
in  this  state  for  that  year?  (4)  Was  the  pay- 
ment of  the  tax  by  the  plaintiff,  under  the  evi- 
dence in  this  case,  a  voluntary  or  involuntary 
payment,  and  was  the  payment  so  made  that 
the  plaintiff  would  be  authorized,  under  the 
law,  to  recover  the  taxes  so  paid?  (5)  Does 
the  fact  the  plaintiff  was  never  given  a  hear- 
ing before  the  board  of  county  commissioners 
as  a  board  of  equalization,  or  was  never  ^iven 
any  notice  of  the  assessment  and  levy  of  said 
taxes,  render  said  taxes  illegal  so  far  as  plain- 
tiff is  concerned?  (6)  Is  chapter  61.  Scss. 
Laws  1895,  authorizing  county  assessors  to 
assess,  levy,  and  collect  taxes  upon  live  stock 
brought  into  their  respective  counties  to  graze, 
constitutional?  (7)  For  the  recovery  of  taxes 
as  paid  in  the  manner  set  forth  in  this  case, 
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against  whom  should  a  suit  be  brought;  and, 
in  this  case,  is  the  suit  brought  against  the 
proper  person?  (8)  What  judgment  should 
be  entered  by  this  court  in  this  case? 

Section  8776  of  the  Revised  Statutes,  as 
amended  January  8,  1891  (Laws  1891,  chap. 
86),  prescribes  what  property  shall  be  taxable, 
and  sheep  are  designated  therein.  The  county 
assessors  commence  the  annual  assessment  as 
soon  as  they  are  furnished  with  the  assessment 
roN,  with  which  they  are  required  to  be  pro- 
vided by  the  county  commissioners  on  the  1st 
Monday  in  April  in  each  year.  Qenerall^,  all 
personal  property  is  required  to  be  listed  m  the 
county  where  it  may  be  on  the  1st  day  of  April 
of  the  current  year,  and,  if  the  owner  resides 
out  of  the  state,  it  shall  be  listed  and  assessed 
where  it  may  then  be.  The  board  of  county  com- 
missioners of  each  county  is  constituted  a  board 
of  equalization  for  the  correction  and  comple- 
tion of  the  annual  assessment  roll,  and  they  are 
required  to  hold,  as  such,  two  regular  meetings 
in  each  year,  at  the  office  of  the  county  clerk. 
The  first  meeting  commences  on  the  4th  Mon- 
day in  June,  and  may  continue  not  exceeding 
fifteen  days.  The  second  is  required  to  com- 
mence on  the  4th  Monday  in  July,  and  may 
continue  not  less  than  three  nor  more  than  six 
consecutive  days.  At  the  first  meeting  the 
board  is  authorized  to  add  to  the  roll  any 
omitted  taxable  property,  and  to  hear  and  de- 
termine the  complaints  of  all  parties  feeling 
aggrieved  by  the  assessment  of  their  property 
as  returned  by  the  assessor;  and  may  increase, 
diminish,  or  otherwise  alter  and  correct  any 
assessment  or  valuation.  It  is  made  the  duty 
of  the  county  clerk  to  notify  each  person  whose 
assessment  has  been  raised  or  increased  by  the 
board  of  the  amount  thereof.  Such  persons 
may  appear  before  the  board  at  either  meeting, 
and  be  heard  respecting  the  same.  Section 
8801,  Rev.  Stat.,  as  amended  by  chapter  86. 
Laws  1890-91.  The  annual  levy  is  required 
to  be  made  by  the  board  of  county  commis- 
sioners on  or  before  the  1st  Monday  in  Septem- 
ber in  each  year,  and  thereafter  the  county 
clerk  is  require^  to  prepare  a  tax  list  and  de- 
liver the  same  to  the  collector  (who  is,  and  has 
for  many  years  been,  the  county  treasurer)  by 
the  8d  Monday  of  September,  upon  receipt  of 
which  the  last-named  officer  is  required  to  pro- 
ceed with  the  collection.  Rev.  Stat.  §§  8806, 
8808.  No  notice  or  demand  on  any  taxpayer 
is  enjoined,  but,  after  the  date  last  above  men- 
tioned all  such  taxes,  which  include  state, 
county,  and  school- district  taxes,  are  due  and 
payable  at  the  office  of  the  collector.  Laws 
1890-91,  p.  168.  After  the  tax  list  has  been 
committed  to  the  collector,  if  he  ascertains  that 
any  property  has  been  omitted,  upon  his  re- 
porting the  fact  to  the  assessor,  the  latter  is 
authorized  to  enter  it  upon  the  assessment  roll, 
and  assess  the  value,  and  the  collector  to  en- 
ter it  upon  the  tax  list,  and  collect  the  tax,  as  in 
other  cases.  Rev.  Stat.  §  8817.  General  pro- 
vision is  also  made  for  the  taxation  of  any  per- 
sonal property  ''brought,  driven,  or  coming** 
into  the  state  at  any  time  prior  to  the  last  day 
of  each  year,  and  which  shall  remain  for  a 
period  of  not  less  than  thirty  days.  Rev.  Stat. 
§  8845.  It  is  made  the  duty  of  the  proper  of- 
ficers to  assess  such  property  at  any  time 
after  the   annual   assessment,  and  the  taxes 
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thereon  becomes  dae  and  collectible  at  the 
same  time,  and  in  the  same  manner,  as  the  an- 
nual taxes;  and,  if  assessed  after  such  annual 
taxes  are  payable,  they  become  due 'as  soon  as 
assessed  and  leWed.  As  to  such  property,  how- 
eyer,  it  is  proyided  that,  in  case  it  shall  haye 
been  in  the  state,  before  such  assessment 
more  than  thirty  days,  but  less  than  six  months, 
there  shall  be  collected  but  a  half  year's  tax, 
the  same  to  be  computed  at  one  half  the  tax 
leyied  against  other  like  property  for  the  cur- 
rent year.  From  the  proyisions  of  this  section, 
merchants  and  dealers  are  excepted  as  to  goods 
and  merchandise  brought  in  to  replenish  their 
respectiye  stocks,  and  to  keep  them  up  to  the 
amount  at  which  they  were  respectiyely  origi- 
nally assessed,  proyided  such  merchants  haye 
been  assessed  on  their  stocks  for  the  current 
year.  This  law  was  upheld  in  Frontier  Land 
dc  Cattle  Co.  y.  Baldwin,  3  Wyo.  764.  The 
aboye  outline  of  the  laws  in  force  prior  to  1895 
will  assist  in  a  proper  understandiDg  and  con- 
struction of  the  act  of  February  16,  1895,  in 
pursuance  and  by  authority  of  which  the  taxes 
inyolyed  in  this  suit  were  collected.  That  act, 
which  has  since  been  repealed  by  the  act  of 
March  1,  1897  (Laws  1897,  p.  118),  was  as  fol- 
lows: 

''Sec.  1.  All  liye  stock  brought  into  this 
state  for  the  purpose  of  being  grazed  shall  be 
taxed  for  the  fiscal  year  during  which  it  shall 
haye  been  brought  into  the  state. 

'*8ec.  2.  Assessors  are,  for  the  purpose  of  en- 
forcing this  act,  hereby  yested  with  the  powers, 
and  charged  with  the  duties  yested  in  and  con- 
ferred upon  other  officers  for  the  collection  of 
taxes. 

'*Sec.  3.  It  shall  be  the  duty  of  the  assessors 
in  the  seyeral  counties  toley^  and  immediately 
collect  the  taxes  proyided  for  in  this  act,  as 
soon  as  any  liye  stock  is  brought  into  their 
counties  to  graze;  and  to  pay  without  delay 
such  amouDts  to  the  treasurers  of  their  respec- 
tiye counties. 

*'Sec.  4.  Wheneyer  the  owner  of  any  live 
stock  upon  which  a  tax  has  been  leyied,  as 
proyided  in  this  act,  shall  refuse  to  immedi- 
ately pay  the  amount  of  such  tax  to  the  assess- 
or who  leyied  it,  such  assessor  shall  proceed 
forthwith  to  collect  such  tax  as  proyided  by 
law  for  the  collection  of  delinquent  taxes  on 
other  kinds  of  personal  propeny." 

Laws  1895,  chap.  61. 

This  statute  is  assailed  by  counsel  for  plain- 
tiff as  beiDg  in  conflict  with  that  provision  of 
the  Federal  Constitution  which  grants  to  Con- 
gress the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes,  and  also  that  pro- 
vision of  the  same  Constitution  which  reserves 
to  the  citizens  of  each  state  all  the  immunities 
and  privileges  of  the  citizens  in  the  seyeral 
states,  and  to  that  portion  of  the  14th 
Amendment  proyiding  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States.''  It  is  further  contended  that 
by  the  act  Id  question  a  person  may  be  deprived 
oi  his  property  without  "due  process  of  law" 
which  is  prohibited  by  §  6  of  article  1  of  the 
state  Constitution,  and  that  it  violates  the  con- 
stitutional requirement  of  uniformity  in  taxa- 
tion. Const,  art.  1,  §  28;  Id.  art.  15,  §  11.  The 
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proyisions  of  the  state  Constitution  inyoked  are 
as  follows:  "No  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law."  "AH  taxation  shall  be  equal  and 
uniform."  All  property,  except  as  in  the  Con- 
stitution otherwise  proyided,  shall  be  uniformly 
assessed  for  taxation,  and  the  legislature  shall 
prescribe  such  regulations  as  shall  secure  a  just 
yaluation  for  taxation  of  all  property  real  and 
personal."  The  facts  in  the  case,  and  the 
question  submitted  for  our  decision,  involye  a 
considers tioo  of  the  above-mentioned  proposi- 
tions. Touching  the  provisions  of  the  Fedei^ 
Constitution,  the  greater  reliance  appears  to  be 
placed  by  counsel  upon  the  one  affecting  in- 
terstate commerce.  It  has  been  discussed,  and 
is,  perhaps,  necessary  to  be  considered  in  its 
effect  upon  the  law,  and  also  in  its  relation  to 
the  facts  of  the  present  case.  It  is  conceded  by 
counsel  for  defendant  that  a  statute  which,  in 
terms,  provides  for  the  taxation  of  property  in 
transit  from  one  state  to  another,  or  which,  by 
its  terms,  seeks  to  impose  more  onerous  bur- 
dens upon  property  shipped  from  a  foreign 
jurisdiction  to  the  state  imposing  the  burden 
than  are  borne  by  like  property  in  such  state, 
would  be  void,  as  in  conflict  with  the  Federal 
Constitution.  It  is  urged,  however,  that  the 
act  in  question  is  not  such  a  statute.  It  is 
argued  that  live  stock  brought  into  the  state 
for  the  purpose  of  being  grazed  is  not  engased 
in  interstate  com  merce.  It  is  further  conceded 
that,  if  live  stock  should  be  brought  into  the 
state  from  Utah  on  the  way  to  eastern  markets, 
the  purpose  of  the  owner  being  solely  to  pass 
through  the  state  on  his  way  to  such  markets, 
it  would  not  haye  been  brought  here  to  be 
grazed,  and  would  not  be  taxable.  It  is  too 
well  settled  to  admit  of  controversy  that  prop- 
erty engaged  in  interstate  commerce,  by  being 
transported  through  a  state  on  its  journey  from 
one  state  to  another,  would  not  be  subject  to 
taxation  in  the  state  through  which  it  is  passing. 
The  only  question  to  be  considered,  so  far  as 
the  law  is  concerned,  is  whether  its  necessary 
result  is  the  taxation  of  such  property.  The 
proposition  is  maintained,  and  is  undoubtedly 
correct,  that,  before  property  can  be  taxed,  it 
must  haye  become  identified  and  incorporated 
with  the  general  mass  of  property  in  the  state. 
Live  stock  in  this  state  is,  in  the  greater  part, 
maintained  by  feeding  or  grazing  upon  the 
natural  grasses  of  the  soil.  In  the  case  of 
some  kinds  of  live  stock,  they  are  largely  fd- 
lowed  to  roam  at  will,  but  oyer  territory  more 
or  less  confined  in  extent.  With  sheep  the 
custom  is  to  keep  them  in  conyenient  flocks  or 
herds,  intrusted  to  herders,  and  to  direct  them 
from  place  to  place,  generally  as  to  a  particular 
herd,  in  some  certain  locality,  but  covering  in 
most  cases  a  rather  large  and  indeterminate 
territory.  They  are  thus  maintained  until  in 
proper  condition  for  disposition,  shipment,  or 
other  purposes  of  the  owner.  The  only  way 
in  which  such  property  becomes  identified  and 
incorporated  with  the  other  property  of  the 
state  is  by  being  turned  at  large  or  herded,  to 
be  maintained  by  grazing.  Whether  the  pur- 
pose is  that  they  shall  remain  in  the  state  per- 
manently or  not  is  not  a  determining  factor. 
Such  a  purpose  does  not  exist  in  the  case  of  the 
greater  proportion  of  all  the  live  stock  in 
the  state.    The  object  of  a  cattle  grower  is  to 
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«bip  out  of  the  state  his  cattle,  as  soon  as 
they  arrive  at  the  proper  age,  size,  or  con- 
dition. To  some  extent  that  is  also  the  pur- 
pose which  the  sheep  owner  has  in  view. 
When  live  stock  are  brought  into  this  state  to 
graze  they  are  here  to  be  maintained.  While 
here  for  that  purpose,  they  are  as  fully  identi- 
fied and  incorporated  with  the  other  property 
of  the  state  as  it  is  possible  for  most  of  our  live 
stock  to  become.  The  length  of  time  that  such 
property  remains  cuts  no  figure,  if  the  purpose 
aforesaid  is  present.  No  question  of  interstate 
commerce  is  involved  in  such  case  which  mil- 
itates against  the  exercise  by  the  state  of  its 
power  of  taxation.  Neither,  in  that  event,  is 
a  citizen  of  another  state  deprived  of  any  of  the 
immunities  or  privileges  of  a  citizen  of  this 
state,  nor  is  the  state  attempting  to  make  or 
enforce  a  law  which  abridges  the  rights  of  a 
citizen  of  the  United  States.  We  observe  no 
distinction,  in  respect  to  the  matter  under  con- 
sideration, between  the  case  of  a  sheep  owner 
of  Utah  or  some  other  state  driving  or  bring- 
ing his  sheep  into  this  state  for  the  purpose 
of  and  permitting  them  to  graze  here,  and  an 
owner  of  like  property  residing  in  this  state, 
who  brings  in  from  another  state  other  sheep 
for  the  same  purpose.  In  our  judgment,  the 
act  did  not  encroach  upon  the  exclusive  right 
^f  Congress  to  regulate  commerce  between  the 
several  states.  Similar  statutes  have  engaged 
the  attention  of  the  courts  in  other  states,  and 
none,  so  far  as  we  are  aware,  have  been  ad- 
judged void  as  an  interference  with  interstate 
commerce.  Some  of  them  have  been  pro- 
nounced invalid  for  lack  of  uniformity  in  taxa- 
tion, and  as  violating  constitutional  provisions 
of  the  state  in  which  they  were  enacted;  but 
that  is  a  subject  for  subsequent  consideration 
in  this  case.  A  statute  of  Washington  taxing 
live  stock  brought  into  that  state  to  graze  was 
upheld  in  all  respects,  but  the  question  was  ap- 
parently not  presented,  nor  was  it  discussed  in 
the  opinion  of  the  court  whether  any  provi- 
sion of  the  Federal  Constitution  was  infringed 
upon.     Wright  v.  Stinson,  16  Wash.  868. 

A  much  more  serious  question  is  encoun- 
tered upon  a  consideration  of  the  peculiar  cir- 
cumstances connected  with  the  presence  of 
plaintiff's  sheep  in  this  state.  It  is  well  settled 
that  personal  property  merely  in  transit  through 
a  state  upon  its  journey  from  one  state  to  an- 
other acquires  uo  situs  within  the  state  through 
which  it  passes  on  such  journey,  and  is,  there- 
fore, not  subject  to  taxation  therein.  None  of 
-the  cases  cited  or  coming  to  our  attention  dis- 
close facts  entirely  similsr  to  those  existing  in 
the  case  at  bar.  The  case  of  Coe  v.  £hrol, 
62  N.  H.  308,  partly  involved  the  legality  of 
a  tax  assessed  by  a  town  in  New  Hampshire 
upon  a  lot  of  logs  which  had  been  cut  in 
Maine,  and  driven  through  certain  lakes  and 
rivers  into  the  Androscoggin  river,  in  New 
Hampshire,  on  their  way  to  mills  in  Lewiston, 
Maine,  but  on  account  of  low  water,  were 
left  in  the  town  aforesaid  during  the  summer. 
Said  river  was  a  public  highwav  for  the  float- 
ing of  timber  and  logs  from  the  lakes  and  rivers 
<in  Maine  down  that  river  to  Lewiston,  and  had 
been  so  used  by  the  owners  of  the  logs  for 
more  than  twenty  years.  It  was  held  that,  as 
•the  logs  were  brought  into  New  Hampshire  in 
<the  usual  coarse  of  transportation,  and  re- 
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mained  there  no  longer  than  was  necessary  un- 
der the  circumstances,  they  were  merely  pass-, 
ing  through  the  state,  and  were  not  taxable  in 
that  jurisdiction.  It  thus  appears  from  the 
facts  in  that  case  that  there  existed  no  other 
design  with  respect  to  the  lo^  than  to  convey 
them,  on  the  course  of  their  transportation, 
which  had  started  in  Maine,  along  and  through 
regular  highways  for  that  purpose.  The  only 
cause  for  their  delay  and  stoppage  in  the  town 
levying  the  tax  was  insufficient  water  to  per- 
mit their  floating  further  down  the  river.  A 
similar  instance  on  principle,  though  not  cov- 
ering such  a  lenffth  of  time,  would  be  the  case 
of  goods  in  transit  through  the  state  by  cars,  or 
freight  wagons,  and  by  some  natural  or  acci- 
dental cause  further  progress  of  the  means  of 
transportation  be  delayed  for  a  time.  In  State, 
Detmold,  v.  Engle,  84  N.  J.  L.  425,  the  prop- 
erty assessed  was  a  lot  of  coal  lying  on  a  pier 
at  Elizabethport,  which  had  been  mined  in 
Pennsylvania,  and  sent  by  rail  to  Elizabethport, 
to  be  thence  shipped  by  water  to  other  markets 
for  the  purpose  of  sale.  That  town  was  the 
terminus  of  the  railroad  on  tide  water.  It  was 
the  custom  to  separate  the  coal  at  that  place 
according  to  sizes,  and,  when  a  cargo  of  one 
size  was  obtained,  to  ship  it  to  points  in  New 
England,  or  up  the  Hudson  river,  as  soon  as  a 
vessel  could  be  chartered  to  carry  it.  None  of 
the  coal  was  sold  for  consumption  at  Eliza- 
bethport. The  coal  assessed  was  lying  on  the 
wharf  awaiting  shipment  It  was  held  that, 
as  the  coal  was  in  transit  to  market  in  other 
states,  and  delayed  in  New  Jersey,  not  Tor  the 
purpose  of  sale,  but  merely  for  separation  and 
assortment  for  the  convenience  of  shipment  to 
its  destination,  a  tax  thereon  would  amount  to 
a  tax  on  commerce;  and  with  regard  to  goods 
in  course  of  transit  the  court  said:  ''Delay 
within  the  state,  which  is  no  longer  than  is 
necessary  for  the  convenience  of  tranship- 
ment for  its  transporation  to  its  destination, 
will  not  make  it  property  within  the  state  for 
the  purposes  of  taxation."  And  further: 
"Property  in  transit  through  the  state,  or  which 
has  been  sent  within  the  state,  simply  for  the 
purpose  of  sale,  is  not  to  be  considered  as  hav- 
ing a  situs  within  such  state  for  purposes  of 
taxation."  The  case  of  Canneetieut  River 
Lumber  Co.  v.  Columbia,  62  N.  H.  286,  is  some- 
what similar  in  its  facts  to  C^  v.  Errol,  62  N. 
H.  808.  A  Connecticut  corporation,  doing 
business  in  that  state,  contracted  for  spruce 
logs  to  be  drawn  from  Vermont,  and  delivered 
on  the  banks  of  the  Connecticut  river  and  on 
the  river  in  season  for  the  spring  drive  of  1879, 
to  be  marked  with  the  companv^  mark.  There 
was  no  other  provision  for  delivery.  The  logs 
were  cut  upon  land  in  Vermont,  and  were  on 
the  ice  in  said  river  in  the  town  of  Columbia, 
in  New  Hampshire,  when  the  tax  was  assessed, 
having  been  delivered  there  from  day  to  day 
during  the  winter  of  1878-79.  They  were 
there  for  the  purpose  of  being  transported  by 
the  river  to  the  company's  mills  at  Hartford, 
in  Connecticut,  as  soon  as  the  season  would 
permit,  there  to  be  manufactured.  The  court 
said:  *'Upon  the  facts  stated,  the  logs  upon 
which  this  tax  was  assessed  were  m  transit,  at 
the  time  of  the  assessment,  from  Vermont, 
through  this  state  and  Massachusetts,  to  Con- 
necticut.   They  were  not  brought  into  the  state 
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and  were  Dot  in  the  state  for  sale,  profit,  manu- 
facture, employment,  or  for  any  other  purpose 
except  that  of  transportation,  and,  having  been 
detahied  here  so  long  only  as  was  reasonably 
necessary  in  the  use  of  the  Connecticut  river 
as  a  natural  highway,  they  had  no  situs  in  this 
state  for  the  purpose  of  taxation.  They  were 
here  temporarily,  and  for  a  purpose  wholly  ex- 
cluding the  idea  of  a  permanent  lodgment  in 
the  state,  or  of  becoming  incorporated  with 
and  forming  a  part  of  the  personal  property  of 
the  state."  Now,  in  the  cases  above  adverted 
to,  it  appears  that  the  property  was  within  the 
state  for  the  sole  purpose  of  transportation, 
which  had  already  commenced,  and  the  delay 
was  not  unreasonable,  but  was  in  each  instance 
onlv  such  as  was  necessary.  A  somewhat 
different  case  is  presented  in  Brown  v.  Hotuton, 
114  U.  S.  622,  29  L.  ed.  257.  Certain  coal  was 
mined  in  Pennsylvania,  exported  therefrom, 
and  imported  into  the  state  of  Louisiana,  and 
when  the  assessment  was  made  by  the  authori- 
ties of  the  latter  state  the  coal  was  afloat  in  the 
Mississippi  river  in  the  original  condition  in 
which  it  was  exported.  It  had  just  arrived  by 
flatboats,  and  was  held  for  sale  by  the  boat 
load,  and  thereafter  more  than  half  of  it  had 
been  exported  by  foreign  steamships,  and  the 
balance  sold  into  the  interior  of  the  state  b^  the 
flatboat  load.  Taxes  thereon  had  been  paid  in 
Pennsylvania.  It  was  held  that,  being  in  New 
Orleans,  and  held  there  for  sale,  without  ref- 
erence to  the  destination  or  use  which  the  pur- 
chasers might  wish  to  make  of  it,  the  tax 
thereon  was  not  a  tax  on  either  imports  or  ex- 
ports, nor  upon  commerce.  After  asserting 
that  the  taxing  of  goods  comiog  from  other 
states,  as  such,  by  reason  of  their  so  coming, 
would  be  a  discriminating  tax  against  them  as 
imports,  and  would  be  a  regulation  of  inter- 
state commerce,  the  court,  in  the  opinion,  said: 
"But  if.  after  their  arrival  within  the  state,— 
that  being  their  place  of  destination  for  use  or 
trade, —  if.  after  this,  they  are  subjected  to  a 
general  tax  laid  alike  on  all  property  within  the 
city,  we  fail  to  see  how  such  a  taxing  can  be 
deemed  a  regulation  of  commerce  which  would 
have  the  objectionable  effect  referred  to." 

The  dissenting  opinion  of  Mr.  Justice  Brad- 
ley in  the  case  of  Pullman's  Palace- Ca/r  Co.  v. 
Pennsylvania,  141  U.  S.  80,  85  L.  ed.  619,  8 
Inters.  Com.  Rep.  595,  has  been  cited  by  coun- 
sel for  plaintiff  as  containing  some  expressions 
applicable  to  the  case  at  bar.  The  majority 
opinion 'Upholds  the  right  of  the  state  to  im- 
pose a  tax  upon  the  capital  stock  of  corpora- 
tions engaged  in  transportation  within  the 
state,  and  having  at  all  times  a  large  number  of 
cars  in  the  state,  by  taking  as  a  basis  of  assess- 
ment such  proportion  of  its  capital  stock  as  the 
number  of  miles  of  railroad  over  which  it  runs 
its  cars  in  this  state  bears  to  the  whole  number 
of  miles  of  the  road.  In  announcing  the  rea- 
sons of  himself  and  two  other  memt«rs  of  the 
court  for  a  dissent,  the  learned  -justice  used  the 
following  language,  by  way,  evidently,  of  illus- 
tration: "Certainly;  property  merely  carried 
through  a  state  cannot  be  taxed  by  the  state. 
Such  a  tax  would  be  a  duty, — which  a  state 
cannot  impose.  If  a  drove  of  cattle  is  driven 
through  Pennsylvania,  from  Illinois  to  New 
York,  for  the  purpose  of  being  sold  in  New 
York,  whilst  in  Pennsylvania  it  may  be  sub- 
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ject  to  the  police  regulations  of  the  state,  but 
It  is  not  subjectto  taxation  there."  The  ma- 
jority opinion  clearly  points  out  the  distinction 
between  a  tax  upon  the  right  to  carry  on  a 
business  and  a  tax  upon  the  property  employed 
therein,  and  it  was  there  said:  "The  state, 
having  the  right,  for  the  purposes  of  taxation, 
to  tax  any  personal  property  found  within  its. 
jurisdiction,  without  regard  to  the  place  of  the 
owner's  domicil,  could  tax  the  specific  cars, 
which  at  a  given  moment  were  within  its  bor- 
ders." The  case  of  Brown  v.  Houston^  114  U. 
S.  622.  29  L.  ed.  257,  was  followed  in  Pitts- 
burg AS.  Coal  Co.  V.  Bates,  156  U.  S.  577.  3li^ 
L.  ed.  588,  in  which  case  it  was  contended  that 
the  coal  and  barges  moored  in  the  Mississippi 
river  awaiting  orders  for  their  further  move- 
ment had  not  reached  any  destination.  The 
coal  was  brought  down  the  river  for  the  pur- 
poses of  sale.  The  principle  may  be  deduced 
from  these  authorities  that  personal  property 
merely  in  transit  through  a  state  is  not  subject 
to  taxation  therein,  as  it  is  not  to  be  considered 
as  having  acquired  a  situs  in  such  state.  The 
decisions  have  been  usually  qualified  by  add- 
ing:, "unless  the  property  is  there  for  use  or 
safe,"  or  some  other  equivalent  language.  Re- 
specting the  reference  of  Mr.  Justice  Bradley 
to  the  driving  of  cattle  through  the  state  of 
Pennsylvania,  it  must  appear  evident  that,  even 
if  he  had  said  "sheep,"  Instead  of  "cattle." 
such  a  driving  through  the  eastern  state  he 
mentioned  and  Wyoming  would  not  necessarily 
consist  of  the  same  qualities.  Live  stock  is 
not  maintained  in  the  eastern  states  by  graz- 
ing upon  the  natural  grasses,  as  is  the  case  in 
this  region.  If  driven  through  such  a  state  aa 
Pennsylvania,  we  apprehend  the  cattle  or  ^eep 
would  be  detained  at  convenient  places  for 
feeding,  and  thus  such  delays  would  be  only 
such  as  would  be  necessary  to  prop)er]y  care  for 
the  stock,  and  the  feeding  would  be  merely  an 
incident  of  the  transit;  but  with  the  sheep  in 
the  case  at  bar  they  grazed,  and  were  thus 
maintained,  as  they  traveled,  going  slowly 
enough  to  permit  that,  and  to  accomplish  sucb 
purpose,  were  allowed  to  spread  out  over  an 
area  a  quarter  of  a  mile  in  width,  travel  through 
pastures  fenced  and  unfenced,  or  across  the 
public  domain;  and  they  were  maintained, 
while  on  the  journey,  in  the  same  manner  as  if 
they  had  not  been  in  course  of  transit  at  all. 
The  question,  therefore,  arises  whether  the 
sheep  of  plaintiff  were  brought  into  the  state 
for  use,  or,  in  the  language  of  the  statute,  to* 
graze;  for  we  assume  that,  if  driven  into  the 
state  for  the  purpose  of  being  grazed,  that  ia 
such  a  "use"  as  would  come  within  the  excep- 
tion noted  in  the  cases  which  have  been  refer- 
red to.  We  do  not  understand  that  an  ultimate 
design  to  transport  sheep  out  of  Uie  state  is  at 
all  inconsistent  with  a  purpose  of  bringing 
them  into  the  state  to  trraze.  The  time  of  the 
contemplated  shipment  may  be  uncertain,  or 
it  may  be  extended  for  a  considerable  period 
into  the  future.  Incidentally,  no  doubt,  that 
intention  should  be  taken  into  account,  but  we^ 
do  not  conceive  it  to  be  a  conclusive  circum- 
stance in  determining  the  situs  of  the  property, 
or  the  purpose  of  its  presence  within  the  state. 
It  is  altogether  clear  that  in  case  of  herd 
sheep  in  this  county  they  must,  according  U> 
custom,  be  maintained  somewhere  by  grazing^ 
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until  the  time  fixed  upon  has  arrived  for  start- 
ing them  upon  their  lourney  to  some  final  des- 
tination. It  may  well  be  that,  if  it  is  not  de- 
sired that  they  shall  reach  such  destination  be- 
fore a  certain 'time,  and  that  in  the  meantime 
the  necessity  of  allowing  them  to  graze  and  ob- 
tain the  benefits  therefrom  is  recognized  places 
therefor  may  be  selected  by  the  owner,  which 
will  subserve  the  latter  purpose,  and  at  the 
same  time  facilitate  their  final  transportation 
when  the  occasion  therefor  shall  occur.  Such 
property  is  migratory.  They  are  almost  con- 
stantly moving.  The  character  of  the  natural 
grasses,  and  the  effect  thereon  by  the  grazing 
of  sheep,  is  such  that  such  movement  is  neces- 
sary. They  cannot  be  permitted  to  remain 
stationary,  and  feed  in  the  same  place  a 
very  long  period  of  time.  Therefore  it  follows 
that,  as  they  must  move,  their  course  can  be 
readily  directed  along  the  direction  in  which 
they  are  eventuallv  to  be  taken.  In  such  a 
case  the  purpose  of  grazing  is  not  inconsistent 
with  the  idea  of  a  driving  or  transportation  to 
some  distant  place.  Nevertheless,  the  mere 
fact  that  in  such  driving  they  are  also  permit- 
ted to  graze  upon  the  way  will  not  determine, 
at  all  hazards,  the  character  of  the  purpose  in 
bringing  them  into  the  state.  Each  case  must, 
it  would  seem,  depend  upon  its  own  facts.  It 
will  not  do  to  say  that  in  every  case,  because 
an  owner  brings  his  sheep  into  the  state  to 
drive  them  through  it  to  some  other  jurisdic- 
tion for  purposes  of  sale  or  otherwise,  they  are 
therefore  merely  in  transit,  for  the  reason  that 
such  a  course  might  be  selected  which  would 
consume  quite  a  time  in  getting  out  of  the 
state,  and  at  the  same  time  the  animals  would 
be  maiotained  by  grazing,  the  same  as  if  kept 
in  the  state  from  which  they  came,  or  if  thev 
had  originally  been  within  this  state,  and  all 
the  benefits  would  be  derived  that  would  ac- 
crue in  the  absence  of  any  such  intended  trans- 
portation. The  sheep  would  thus  be  used  here 
in  the  same  and  only  manner  in  which  during 
the  same  time  they  would  be  used  anywhere. 
We  are  of  the  opinion,  therefore,  that  in  de- 
termining the  purpose  and  the  situs,  the  course 
and  method  of  travel  is  a  proper  subject  and 
one  of  the  elements  for  consideration.  We  do 
not  dispute  the  proposition  that  an  owner  of 
live  stock,  if  not  otherwise  disobedient  to  the 
law,  and  observant  of  the  police  regulations  of 
the  state,  has  the  right  to  transport  them  to 
market  by  driving  on  foot  as  well  as  by  rail. 
Strictly  speaking,  they  will  be  in  transit  bv 
the  one  method  as  much  as  by  the  other.  If, 
however,  the  purpose  of  such  owner  is  not 
alone  that  of  transportation,  but  comprehends 
also  that  of  grazing  and  feeding  them  upon  the 
natural  grasses,  which  is  their  natural  source 
of  sustenance,  not  as  a  mere  necessary  incident 
of  the  travel,  but  as  one  of  the  purposes  of 
such  movement,  they  would  not  come  within 
the  rule  which  exempts  personal  property  in 
transit  from  taxation.  To  determine  the  ex- 
istence or  nonexistence  of  such  a  joint  purpose, 
all  the  facts  must  be  considered,  the  course 
taken;  the  character  of  the  territoir  grazed 
upon;  the  time  employed;  the  subsequent 
method  of  intended  shipment;  the  ordinary 
facilities  for  transportation  by  other  means; 
the  place  selected  for  the  commencement  of 
the  journey  by  rail,  if  that  is  in  contempla- 
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tion;  possibly  the  time  of  the  year,  and  the 
eventual  purpose  of  their  shipment;  the  char- 
acter of  the  live  stock,  and  the  manner  in  which 
said  stock  is  customarily  kept,  maintained,  and 
irrown;  and  in  general  every  competent  fact 
which  will  tend  to  explain  the  purpose  in  view. 
These  considerations  seem  to  us  to  involve  a 
mixed  question  of  law  and  fact,  and  upon  re- 
served questions  this  court  should  not  decide 
questions  of  fact.  A  direct  decision  upon  the 
second  reserved  question  is,  therefore,  not 
proper  for  us  to  render.  We  have  indicated  such 
legal  principles,  as,  in  our  judgment,  should 
control  the  determination  of  that  matter. 
In  addition  to  the  observations  already  made, 
we  might  say  that,  whether  or  not  the  sheep 
were  intendea  to  remain  here  "permanently" 
is  of  little  consequence,  as  that  term  is  possible 
to  be  understood.  Such  property  may  prop- 
erly acquire  a  situs  in  the  state  for  the  pur- 
poses of  taxation,  and  yet  remain  here  a  com- 
paratively short  time.  If  it  shall  be  found,  as 
a  fact,  reasonably  deducible  from  the  agreed 
statement  in  the  case  at  bar,  that  the  sheep  had 
been,  in  the  first  instance,  brought  into  the 
state  for  use  or  to  graze,  and  had,  on  that  ac- 
count, acquired  a  situs  within  the  state,  the 
observations  of  the  court  in  the  case  of  Coe  v. 
Errol,  116  U.  S.  517,  29  L.  ed.  715,  would  be 
pertinent.  The  court  had  under  consideration 
the  right  of  a  town  in  New  Hampshire  to  tax 
certain  logs  which  had  been  brought  down  the 
winter  before  from  some  point  in  that  state, 
and  placed  in  the  stream,  and  on  the  banks 
thereof  in  said  town,  to  be  from  thence  floated 
down  the  Androscoggin  river  to  the  state  of 
Maine,  to  be  there  manufactured  and  sold.  It 
was  clear  that  the  logs  could  not  be  taxed  by 
reason  of  their  intended  exportation,  as  that 
would  amount  to  laying  a  duty  on  exports 
which  would  be  an  infraction  of  the  Federal 
Constitution.  Mr.  Justice  Bradley,  speaking 
for  the  court,  in  the  opinion  said:  '*Such  goods 
do  not  cease  to  be  part  of  the  general  mass  of 
property  in  the  state,  subject,  as  such,  to  its 
jurisdiction,  and  to  taxation  in  the  usual  way, 
until  they  have  been  shipped,  or  entered  with 
a  common  carrier  for  transportation  to  another 
state,  or  have  been  started  upon  such  transpor- 
tation in  a  continuous  route  or  journey.  .  .  . 
It  seems  to  us  untenable  to  hold  that  a  crop 
or  herd  is  exempt  from  taxation  merely  be- 
cause it  is,  by  its  owner,  intended  for  exporta- 
tion." And 'in  discussing  the  subject  when 
the  jdurney  must  be  considered  as  begun,  the 
learned  justice  said:  '*But  this  movement  does 
not  begin  until  the  articles  have  been  shipped 
or  started  for  transportation  from  the  one  state 
to  the  other.  The  carrying  of  tbem  in  carts  or 
other  vehicles,  or  even  floating  them,  to  the 
depot  where  the  journey  is  to  commence  is  no 
part  of  that  journey.  That  is  all  preliminary 
work  performed  for  the  purpose  of  putting  the 
property  in  a  state  of  preparation  and  readi- 
ness for  transportation.  Until  actually 
launched  on  its  way  to  another  state,  or  com- 
mitted to  a  common  carrier  for  transportation 
to  such  state,  its  destination  is  not  fixed  and 
certain.  It  may  be  sold  or  otherwise  disposed 
of  within  the  state,  and  never  put  in  course  of 
transportation  out  of  the  state.  Carrying  it 
from  the  farm  or  the  forest  to  the  depot,  is 
only  an  interior  movement  of  the  property,. 
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entirely  within  the  state,  for  the  purpose,  it  is 
true,  but  ouly  for  the  purpose,  of  putting  it 
into  a  course  of  exportation;  it  is  no  part  of 
the  exportation  itself.  Until  shipped  or  started 
•on  its  final  journey  out  of  the  state  its  expor- 
tation is  a  matter  altogether  in  fieri,  and  not  at 
all  a  fixed  and  certain  thing."  Hence,  in  the 
case  before  us,  if  it  should  be  a  fact  that  the 
property  had  already  been  incorporated  with 
the  general  mass  of  personal  property  in  the 
state,  its  shipment  would  not  be  deemed  to 
have  commenced  until  started  on  its  final 
journey  out  of  the  state,  which  occurred  at 
the  time  it  was  sent  by  rail  from  Pine  Bluffs 
station.  That  station  is  located  on  the  line  of 
the  Union  Pacific  Railway  which  traverses 
from  east  to  west  the  entire  state.  Sheep 
driven  from  the  western  part  of  the  state  from 
any  point  in  the  vicinity  of  Utah  in  an  easterly 
direction  would  pass  numerous  stations  on 
that  railway,  any  one  of  many  of  which  might 
be  selected  as  a  place  of  shipment. 

The  third  certified  question  relates  to  the 
fact  that  plaintiff  returned  his  sheep  for  assess- 
ment and  taxation  for  the  same  year  in  Utah. 
If  plaintiff's  property  was  otherwise  legally 
toxable  under  the  revenue  laws  of  this  state, 
the  fact  above  mentioned  would  not  exempt  it, 
in  the  absence  of  a  statute  to  that  effect.  We 
regard  that  proposition  as  too  well  sanctioned 
by  the  authorities  to  require  discussion.  Brown 
V.  Houston,  38  La.  Ann.  848,  114  U.  S.  622, 
29  L.  ed.  257;  Pullman* s  Palace^  Car  Co,  v. 
Pennsplmnia,  141  U.  S.  30.  35  L.  ed.  619,  8 
Inters.  Com.  Rep.  595,  dissentinsr  opinion; 
Cooley,  Taxn.  87,  219-221;  G.  iV;  I^elson  Lum- 
ber Co,  V.  Loraine,  22  Fed.  Rep.  64;  Coe  v. 
Errol,  116  U.  8.  517,  29  L.  ed.  715;  Dyer  v. 
Osborne,  11  R.  I.  821.  28  Am.  Rep.  460. 

Our  own  constitutional  provisions,  quoted  in 
an  earlier  part  of  this  opinion,  are  invoked  in 
opposition  to  the  law  of  1895,  and  the  tax  col- 
lected from  the  plaintiff.  The  proposition 
contended  for  is  that,  under  the  statute  in 
question,  the  assessor  was  required  to  proceed 
at  once;  and  that  such  peremptory  action 
would  be  a  violation  of  the  constitutional  rules 
relating  to  uniformity,  equality,  and  due  pro- 
•cess  of  law.  To  sustain  the  proposition  con- 
tended for,  it  is  argued  that  uniformity  and 
equality  of  taxation  means  equality  and  uni- 
formity in  the  rate  and  also  in  the  mode  of 
assessment;  that,  as  there  is  implied  equality 
In  the  burden,  that  cannot  exist  without  uni- 
formity in  the  mode  of  assessment,  it  is  then 
urged  as  the  sole  ground  for  the  claim  that 
there  is  an  absence  of  uniformity  in  the  mode 
of  assessment,  that  no  provision  is  made  for 
notice,  or  for  a  hearing,  or  a  correction  of  the 
assessment  or  tax,  as  in  case  of  property  em- 
braced in  the  regular  annual  assessment.  An 
examination  of  the  authorities  cited  discloses 
that  reference  to  the  mode  of  assessment  as 
concerns  the  rule  of  uniformity  does  not  mean 
that,  in  the  case  of  the  assessment  of  all  kinds 
of  taxable  property,  the  same  officers  shall  act, 
or  that  the  proceedings  touching  the  asssess- 
ment  shall  be  the  same.  There  is  uniformity 
in  the  assessment  and  in  the  mode  thereof  if 
the  same  basis  of  valuation  is  taken  as  to  all 
property  of  like  character.  The  Constitution 
itself  provides  for  the  assessment  of  railroads 
and  other  common  carriers  upon  their  f  ran- 
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chises,  roadway,  rails, .  rolling  stock,  and  all 
other  property  used  in  their  operation,  except 
machine  shops,  rolling  mills,  and  hotels,  by  a 
state  board,  for  all  state,  county,  and  school- 
district  taxes;  and  also  that  such  board  shall 
fix  the  valuation  each  year  for  the  assessment 
of  all  live  stock.  Const,  art.  15,  ^  10.  Property 
other  than  that  owned  by  common  carriers  is 
assessed  by  county  officials,  and  the  value  of 
all  personal  property,  except  live  stock,  is 
determined  bv  them.  But  is  it  true  that  the 
statutes  provide  for  no  hearing  or  review?  It 
is  evident  that  the  law  of  1895  must  be  con- 
strued together  with  other  laws  relating  to  the 
same  subject.  It  seems  to  have  been  assumed 
that  the  property  of  plaintiff  was  assessed  and 
taxed  only  in  pursuance  of  that  statute,  but 
we  are  unable  to  assent  to  that  theory.  Sec- 
tions 8845-8849,  Rev.  Stat.,  brought  into  the 
revision  from  the  Laws  of  1884,  provide  for 
and  regulate  the  assessment  and  collection  of 
taxes  on  all  personal  property  brought,  driven, 
or  coming  into  the  state  prior  to  the  last  day 
of  the  year.  Those  provisions  were  before  the 
court  in  the  case  of  rVonUer  Land  db  Cattle  Co. 
V.  Baldwin,  8  Wyo.  764,  and  were  held  not  to 
contravene  any  of  the  congressional  enact- 
ments which  constitute  the  landamental  law 
of  the  territory,  and  their  validity  under  the 
state  Constitution  has  not  been  questioned,  so 
far  as  we  are  aware.  Except  as  far  as  they 
may  have  been  in  conflict  with  the  act  of  1895, 
they  were  in  full  force  during  that  year.  It  is 
required  by  g  8846  that  personal  property 
coming  into  the  state  after  the  annual  assesa- 
roent  shall  be  assessed  at  the  same  value  as 
property  of  like  kind  and  character  is  appraised 
and  valued  for  the  current  year,  and  that  the 
levy  shall  be  the  same  as  that  made  upon  like 
property  for  the  current  year.  The  assessor  is 
required  to  assess  such  property  as  soon  as 
possible  after  he  shall  obtain  knowledge  of  the 
existence  of  such  property  in  the  county,  and 
the  assessment  is  to  be  made  in  the  same  man- 
ner as  other  assessments.  The  county  clerk  is 
required  to  levy  the  tax  thereon  and  enter 
the  same  upon  the  tax  list  for  the  current 
year.  The  duty  of  collecting  the  tax  devolves 
upon  the  regular  county  collector  of  taxes. 
Section  8847.  The  statute  of  1895  changed 
these  provisions  somewhat  in  respect  to  the 
levy  and  collection  as  to  live  stock  brought 
into  the  state  to  graze.  The  assessor  was  sub- 
stituted for  the  countv  clerk  and  collector,  in 
regard  to  the  levy  and  collection;  but  it  seems 
entirely  clear  that  the  restrictions  upon  the 
manner  of  the  assessment  and  rate  of  the  levy 
mentioned  in  §  8846  would  have  controlled  the 
action  of  the  assessor  in  taxing  live  stock  com- 
ing in  to  graze  after  the  annual  assessment. 
Such  provisions  are  general,  covering  the  case 
of  any  kind  of  personal  property  which  is 
brought  into  the  si  ate  subsequent  to  sach 
annual  assessment.  The  act  of  1895  was  silent 
concerning  the  basis  of  valuation  and  rate  of 
levy,  and  therefore  did  not  repeal  the  former 
statutory  regulations  controUiog  that  matter. 
The  assessable  value  of  all  live  slock  is  fixed 
by  the  state  board  in  March  of  each  year. 
It  is  true  that  §  8845  provides  that  the  Uxes 
so  assessed  become  due  and  payable  at  the 
same  time  as  other  taxes,  unless  assessed 
after  the  regular  annual  taxes  are  payable. 
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in  which  event  they  become  dae  and  payable 
upon  demand.  It  is,  however,  also  provided 
by  §  3847  that,  if  there  is  danger  of  removal, 
1  he  collector  may  levy  upon  and  detain  suffi- 
cient of  the  property,  and  hold  the  same 
until  the  taxes  thereon  are  due,  unless  a  suffi- 
cient deposit  is  made  with  him  to  cover  the 
taxes  and  costs.  Although  the  statutes  of  1895 
require  immediate  collection,  we  do  not  think, 
in  view  of  the  migratory  character  of  the  prop- 
■ertv,  and  other  provisions  of  the  law,  which 
will  be  adverted  to,  that  any  principle  of  uni- 
formity was  thereby  infringed  upon.  The 
courts  have  gone  to  great  lengths  in  upholding 
the  authority  of  the  legislature  to  classify 
property  for  purposes  of  taxation,  and  establish 
.such  rules,  according  to  the  hature  and  habits 
of  the  property,  as  will  insure  its  bearing  its 
due  and  proper  burden  of  government.  In 
Wisconsin  the  statute  was  held  valid  which  re- 
quired the  assessors  to  assess  all  logs  and  lum- 
ber of  nonresidents  piled  upon  the  banks  of 
streams  for  shipment  in  April,  although  other 
personal  property  was  not  assessed  until  the 
ist  of  May.  This  provision  was  evidently  en- 
acted to  guard  against  the  removal  of  such 
property  prior  to  May,  and  thereby  escape  tax- 
■ation.  G.  N,  NeUon  Lumber  Co.  v.  Loraine, 
22  Fed.  Rep.  54.  The  further  fact  is  also  per- 
tinent that  the  interval  between  the  completion 
of  the  annual  assessment  and  levy  and  the 
time  when  taxes  are  regularly  payable  is  so 
«hort  that  a  requirement  of  earlier  payment  of 
a  tax  upon  migatory  animals  could  hardly  be 
'Considered  unjust  or  inequitable.  Now,  in  re- 
gard to  hearing  and  opportunity  for  review,  it 
is  further  provided  in  g  8846,  that  any  person 
aggrieved  by  any  proceedings  under  it  and 
the  preceding  and  subsequent  sections  may 
-apply  to  the  board  of  county  commissioners  at 
any  general  or  special  meeting,  to  have  the  as- 
.sessment  equalized  or  corrected  in  any  just 
particular;  and  the  duty  is  enjoined  upon  the 
board  to  equalize  and  correct  the  same  as  jus- 
tice may  require,  and,  if  the  party  complaining 
has  paid  an  unjust  tax,  to  refund  to  him  the 
^amount  he  has  paid  in  excess  of  what  he  ought 
to  have  paid.  We  perceive  no  reason  why 
that  regulation  was  not  open  to  any  person  in 
the  situation  of  plaintiff,  or  anyone  whose 
property  had  been  taxed  by  the  assessor  under 
the  provisions  of  the  act  of  1895,  after  the  an- 
nual assessment.  Such  person  would  not  have 
been  taxed  solely  in  pursuance  of  the  last 
above-mentioned  act,  but  under  all  the  pro- 
visions and  regulations  affecting  the  taxation 
of  such  property  as  they  existed,  taken  to- 
gether, modifying  and  controlling  each  other. 
If  such  live  stock  was  covered  by  the  act  of 
1895  had  been  assessed  prior  to  the  determina- 
tion of  the  rate  of  levy  for  the  current  year  by 
the  proper  officials,  the  requirement  for  immedi- 
ate collection  would  have  been  inoperative  in 
its  strict  sense,  as  delay  on  the  part  of  the 
assessor  for  purposes  of  collection  would 
have  been  necessary  until  the  rate  had  been 
fixed.  In  such  case  the  command  for  immedi- 
ate collection  would  have  been  understood  to 
mean  as  soon  as  practicable,  or  immediately 
after  the  rate  had  been  determined  upon.  In 
that  case,  moreover,  the  person  taxed  would 
-have  had  the  same  opportunities  that  all  other 
taxpayers  were  given   to  appear  before    the 
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board  of  equalization.  As  long  as  the  rate  and 
method  of  valuation  are  the  same  as  in  case  of 
other  property,  we  are  unable  to  conceive  of 
any  valid  reason  why  a  statute  affecting  the 
taxation  of  a  peculiar  class  of  property  may 
not  be  enacted  to  guard  against  its  escape 
therefrom.  Absolute  equality  in  taxation  is 
an  impossibility.  The  late  Mr.  Justice  Miller 
of  the  Federal  Supreme  Court  said  in  one  of 
the  opinions  of  that  court  that  it  was  an  "un- 
realized dream."  In  the  case  of  Com,  v.  Brush 
EUctric  Light  O.  145  Pa.  147,  the  court  said: 
**  Where  the  measure  of  value  and  the  rate  are 
uniform  and  applicable  to  ail  the  members  of 
the  given  class,  the  incidental  hardships  and 
inequalities  must  be  borne."  And  the  su- 
preme court  of  Texas  expressed  itself  as  fol- 
lows: "Taxes  are  said,  within  the  meaning 
of  the  Constitution,  to  be  'equal  and  uniform,' 
when  no  person  or  class  of  persons  in  the  tax- 
ing district,  whether  a  state,  county,  or  other 
municipal  corporation,  is  taxed  at  a  different 
rate  than  are  other  persons  in  the  same  district 
upon  the  same  value  or  the  same  thing,  and 
where  the  objects  of  taxation  are  the  same  by 
whomsoever  owned,  or  whatever  they  be." 
NorrU  v.  Waco,  57  Tex.  635.  The  difficulty  is 
so  apparent  that  we  shall  not  attempt  to  form- 
ulate a  general  definition  of  equal itv  and  uni- 
formity in  taxation  applicable  to  all  cases,  as 
such  words  are  used  in  the  Constitution. 
Neither  is  it  requisite  in  this  case  that  we  should 
do  Ro.  In  1895  the  legislature  of  the  state  of 
Washington  enacted  a  law  very  similar  to  our 
statute  of  the  same  year.  It  was  provided 
thereby  that  when  any  cattle,  horses,  sheep,  or 
goats  are  driven  into  an^  county,  of  the  state 
for  the  purpose  of  grazing  at  any  time  after 
the  1st  Monday  in  April  in  any  year,  they  shall 
be  liable  to  be  assessed  for  all  taxes  leviable  in 
that  countv  for  that  year,  the  same  as  if  they 
had  been  in  the  county  at  the  time  of  the  an- 
nual assessment;  and  it  was  made  the  duty  of 
the  assessor  to  assess  the  same,  and  the  taxes 
became  due  upon  such  assessment.  The  sher- 
iff was  required  to  collect  such  taxes  at  once  in 
the  manner  provided  for  the  collection  of  de- 
linquent taxes.  Laws  1895,  p.  105.  That  stat- 
ute came  before  the  court  in  Wright  v.  Stinson, 
16  Wash.  868,  and  was  assailed  as  unconstitu- 
tioual.  It  was  held  that  no  constitutional 
right  was  invaded  by  the  act.  Such  statutes, 
in  some  other  states,  have  been  declared  invalid, 
on  the  ground  that  there  existed  no  provisions 
for  taxing  other  kinds  of  personal  property 
coming  in  after  the  annual  assessment.  As  in 
Washington,  so  in  this  state,  there  is  no  dis- 
crimination in  that  respect. 

The  fourth  question  reserved  for  our  decision 
is,  in  substance,  whether  the  payment  of  the 
tax  by  plaintiff,  under  the  evidence,  was  vol- 
untary or  otherwise,  and  whether  it  was  so 
made  as  would  authorize  its  recovery,  if  illegal. 
The  facts  as  agreed  to  are  that  the  money  was 
paid  after  a  refusal  to  pay  the  same  upon  a  de- 
mand, and  to  prevent  the  seizure  and  sale  of 
plaintiff's  property,  and  the  damages  which 
would  thereby  accrue  to  the  plaintiff.  If  that 
is  true,  we  do  not  perceive  what  difference  it 
makes  whether  the  threat  made  by  the  collector 
was  that  he  could  take  enough  sheep  or  that 
he  would  do  so.  The  concession  that  the  pay- 
ment was  made  to  prevent  the  seizure  implies 
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that  seizure  was  intended  or  imminent,  and 
that  both  parties  so  understood  it.  Under  such 
a  statute  as  that  of  1895,  requiring  the  same  offi- 
cer to  assess,  levy,  and  collect  the  taxes,  giving 
him  all  the  power  of  collecting  officers,  and 
applying  to  property  of  the  character  upon 
which  these  taxes  were  paid,  it  would  not  take 
very  strong  evidence  of  force  to  show  a  pay- 
ment of  the  tax  to  be  involuntary,  particularly 
so  when  the  statute,  as  in  §  8846,  enjoins  upon 
the  commissioners  the  duty  of  refunding  such 
an  amount  as  they  should  discover  to  be  unjust. 
In  our  judgment  the  payment  was  made  under 
such  circumstances  as  would  authorize  the  re- 
covery if  the  tax  should  prove  to  be  illegal. 

The  seventh  certified  question  is,  "For  the 
recovery  of  taxes  paid  in  the  manner  set  forth 
in  this  ctise,  against  whom  should  a  suit  be 
brought;  and,  in  this  case,  is  the  suit  brought 
against  the  proper  persons?"  Plaintiff  relies 
upon  the  cases  of  Powder  River  Cattle  Go.  v. 
Johmory  County  Comr».  8  Wyo.  598.  608.  and 
688;  Johnson  County  Comrs,  v.  Searight  Cattle 
Co,  8  Wyo.  777, — wherein  it  was  held  that  ac- 
tions to  recover  back  taxes  collected  by  the 
county  collector  of  taxes  on  account  of  state, 
county,  and  school-district  taxes  can  only  be 
maintained  against  the  officer  making  the  col- 
lection. It  is  clear  that,  unless  manifest  error 
has  crept  into  a  former  decision  of  the  court, 
and  works  injustice,  it  should  not  be  departed 
from.  A  mere  doubt  on  our  part  concerning 
its  correctness  is  not  sufficient  to  require  a  re- 
view thereof.  It  is  eaually  well  settled  that,  if  it 
appears  to  be  radically  unsound,  and  subserves 
no  useful  purpose,  but,  on  the  oontrarv,  estab- 
lishes a  hardship  which  is  not  within  the  mani- 
fest contemplation  of  the  law.  and.  moreover,  if 
no  injurious  resulte  will  be  likely  to  follow  a  re- 
versal, no  principle  of  stare  decisis  interferes 
with  a  reconsideration  of  the  principle  involved 
and  a  reversal  of  the  doctrine  formerly  an- 
nounced. In  consequence  of  a  deep  feeling 
that  nothing  but  hardship  and  injustice  flow 
from  the  law  as  construed  in  those  cases,  and 
especially  as  the  late  chief  justice  dissented 
there  from  in  vigorous  opinions,  we  deem  it 
wise  and  expedient  to  examine  the  question 
anew,  in  the  endeavor  to  discover  whether  the 
statutes  are  reasonablv  susceptible  of  the  con- 
struction given  them  in  the  cases  aforesaid.  It 
may  be  premised  that  no  provision  has  ever 
been  made  by  law  for  a  reimbursement  to  the 
collecting  officer  should  a  recovery  be  main- 
tained against  him,  and  that  the  invalidity 
which  may  require  the  return  of  a  tax  to  the 
one  paying  It  may  have  been  the  result  of  the 
action  of  other  taxing  officials,  and  even  of  the 
board  itself  in  ordering  the  levy.  The  statute, 
then,  which  imposes  such  onerous  responsibil- 
ities upon  the  public  servant  which  obeys  the 
mandates  of  the  tax  warrant  should  be  unmis- 
takable. It  would  be  far  better,  and  more  con- 
sonant with  equity,  that  the  taxpayer  should 
suffer  in  a  single  instance  than  that  one  officer, 
possibly  without  fault,  should  bear  the  burden 
in  many;  or  that  the  loss  should  be  distributed 
among  several  than  borne  entirely  by  a  single 
individual,  in  case  the  law  has  permitted  such 
a  loss  to  fall  upon  anyone.  These  observa- 
tions are  suggested  merely  as  incidental  to  an 
examination  of  the  statutes  themselves.  They 
must  control.  They  should  receive  such  con- 
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struction,  however,  as  shall  harmonize  then» 
with  the  general  policy  of  our  laws  and  institu- 
tions, should  their  language  permit  it 

The  statute  providing  the  method  of  legal 
procedure  to  recover  back  taxes  which  may 
have  been  illegally  collected  is  g  8056,  Rev. 
Stat,  and  that  part  relating  to  such  subject 
reads  as  follows:  * 'Actions  to  recover  back 
taxes  and  assessments  must  be  brought  against 
the  officer  who  made  the  collection,  or,  if  he 
is  dead,  against  his  personal  representative; 
and  when  they  were  not  collected  on  the  tax 
list  the  corporation  which  made  the  levy'  must 
be  joined  in  the  action :  provided,  that  whea 
the  money  derived  from  said  taxes  or  assess- 
ment has  been  actually  paid  over  to  any  mu- 
nicipal corporatioii  for  whose  use  and  benefit 
it  was  levied  or  collected,  then  an  action  shall 
be  brought  against  said  municipal  corporation 
to  recover  said  taxes  or  assessments."  That 
part  of  the  section  preceding  the  proviso  was 
taken  from  Ohio,  in  which  state  the  action  was 
in  all  cases  to  be  brought  against  the  collecting- 
officer,  unless  not  collected  on  the  tax  duplicate. 
The  only  taxes  in  this  state,  and  possibly  in 
Ohio,  which  would  not  be  placed  on  the  tax 
list,  would  be  local  taxes  for  improvements, 
such  as  assessments  to  construct  sewers  in  the 
city  of  Cheyenne,  and  in  other  instances  where 
taxes  are  assessed  according  to  benefits.  It  is 
evident  that  no  tuxes  are  collected  for  state  or 
county  purposes  except  on  the  tax  list  but  the 
party  to  be  joined  in  an  action  for  the  recovery 
of  taxes  not  on  the  list  is  described  as  the  * 'cor- 
poration," without  the  qualifying  word  "mu- 
nicipal." Tet  it  is  only  such  a  corporation  as 
a  city  or  town  which  could  possibly  be  em- 
braced within  the  provision.  When,  however, 
a  municipal  corporation  is  mentioned  in  the 
proviso,  it  has  been  thought  to  refer  only  to 
such  a  corporation  in  its  most  limited  sense. 
I  mention  this  at  this  time  to  show  that  it  is 
entirely  probable  that  the  legislature  did  not 
intend,  by  the  use  of  said  respective  designa- 
tions, to  confine  itself  to  the  precise  use  of  lan- 
guage in  legal  acceptation.  The  difficulty  sup- 
posed to  arise  in  the  construction  of  this  see- 
tion  of  the  statute  is  in  the  reference  to  a  ''mu- 
nicipal corporation"  in  the  proviso;  and  a  ma- 
jority of  the  court  in  the  cases  above  cited 
concluded  that  a  corporation  such  as  a  "coun- 
ty" would  not  be  included  therein.  The  first 
portion  of  the  section  having  been  imported 
from  Ohio,  it  will  be  well  to  notice  some  of 
the  other  relative  provisions  of  the  statutes  of 
that  state  then  in  force.  In  the  first  place, 
all  the  regular  taxes  which  go  upon  any  tax 
list  of  the  state,  county,  school  district,  and 
of  any  city,  village,  or  hamlet,  within  the 
county,  go  upon  one  list  prepared  bv  the 
county  auditor,  and  all  such  taxes  are  collected 
by  the  county  treasurer.  The  auditor  is  re- 
quired to  open  an  account  with  each  town- 
ship, city,  hamlet,  and  school  district,  and, 
after  each  semiannual  settlement  which  he 
makes  with  the  treasurer,  to  credit  each  with 
the  net  amount  collected  for  its  use,  and,  on 
the  application  of  the  treasurer  of  each  sucb 
subordinate  corporation,  to  give  him  a  warrant 
on  the  county  treasurer  for  the  amount  then 
due.  Ohio  Rev.  Stat.  1880,  ^  1047.  It  seems 
that  the  treasurer  is  charged  with  the  taxes 
upon  the  list,  and  he  may   remain  charged 
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with  an  uDCollected  tax  (§  1108),  but  the  au- 
•ditor  ma  J  deduct  an  erroDeous  tax.  and  give 
a  certificate  thereof  to  the  taxpayer  for  presen- 
tation to  the  treasurer  (§  1038).  The  treasurer 
may  return  an  account  of  uncollected  taxes 
with  his  reasons  therefor.  Section  1101. 
Pinally,  it  is  provided  that,  in  case  of  any  re- 
covery from  him  on  account  of  the  collection 
-of  the  public  revenue,  he  shall  be  allowed  and 
paid  out  of  the  county  treasury  counsel  fees 
And  other  expenses  of  his  defense  in  the  suit 
and  the  amount  of  any  damages  and  costs  ad- 
judged against  him,  all  of  which  is  required 
to  b^  apportioned  ratably  by  the  county  auditor 
tunong  all  the  parties  entitled  to  share  the 
revenue  so  collected,  and  deducted  from  the 
shares  or  portions  of  the  revenue  at  any  time 
payable  to  each,  including  as  one  of  said  par- 
ties the  state,  as  well  as  the  counties,  town- 
ships, cities,  villages,  and  school  districts,  and 
other  organizations  entitled.  Section  2862. 
It  will  be  thus  observed  that  in  Ohio  the  sys- 
^m  is  made  plain  and  harmonious.  The- 
treasurer  collects  for  all  taxing  authorities, 
and.  in  case  of  damages  recoverea  against  him, 
is  given  a  sure  indemnity.  At  the  same  time 
4k  convenient  method  is  provided,  whereby  a 
taxpayer  who  has  been  unlawfully  assessed 
may  secure  a  return  of  his  money.  At  the 
iime  our  legislature  adopted  the  provision  in 
respect  to  actions  to  recover  taxes  illegally  col- 
lected, it  was  undoubtedly  perceived  that  the 
revenue  laws  were  somewhat  dissimilar  to  those 
4n  Ohio,  that  a  treasurer  was  not  given  indem- 
nity when  he  had  dispensed  the  funds  collected 
<by  him;  and  not  desired  to  interfere,  or  alter  the 
provisions  already  in  force  concerning  the  col- 
lection of  the  public  revenue,  devised  the  more 
simple  method  of  adding  the  proviso  to  the 
effect  that,  after  the  municipal  corporation  for 
whose  use  and  benefit  it  had  been  collected, 
had  received  the  tax,  it  should  be  made  the 
respondent  in  an  action  for  a  recovery  of  such 
tax.  We  think  a  county  is  included  in  the 
•designation  "municipal  corporation"  as  used 
in  the  proviso.  While  it  is  true  that,  in  a  re- 
atricted  sense,  and  possibly  by  way  of  distinc- 
tion, the  term  * 'municipal,"  as  applied  to  a 
corporation,  is  generally  understood  to  refer  to 
«uch  subordinate  organizations  as  a  city  or 
town,  nevertheless  it  is  not  improper,  nor  at 
all  uncommon  in  legal  parlance,  to  include  a 
county  within  the  designation  "municipal  cor- 
poration."  That  was  conceded  in  the  majority 
-opinion  in  the  Powder  River  Cattle  Co.  Case. 

A  further  obstacle  to  declaring  that  the 
•county  is  embraced  within  the  meaning  of  the 
proviso  was  deemed  to  arise  from  the  words, 
"for  whose  use  and  benefit  it  was  levied  and 
•collected."  It  was  thought  that  state  and 
school  district  taxes  were  not  collected  for  the 
use  and  benefit  of  the  county.  If  that  were 
«o,  we  are  unable  to  perceive  why  the  statute 
would  not  authorize  an  action  against  the 
•county  for  the  money  which  was  actually  re- 
•ceived  for  its  use  and  benefit,  and  why  it 
should  be  allowed,  as  to  them,  to  hide  behind 
the  fact  that  there  might  be  other  money  which 
was  not  held  for  its  benefit.  The  words  quoted, 
however,  must  receive  a  reasonable  construc- 
tion. In  view  of  other  statutory  provisions, 
to  which  reference  will  be  made,  we  are  not 
inclined  to  apply  to  such  words  any  narrow 
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and  confined  meaning.  As  to  state  taxes,  the 
county  is  made  responsible  for  all  which  are 
levied,  and  it  is  not  permitted  to  receive  credit 
except  for  such  assessments  as  are  certified  to  be 
double  or  erroneous.  A  particular  tax  is  not 
returned  itemized  to  the  state,  but  payments 
are  made  on  account  of  the  county's  actual 
statutory  liability.  Such  taxes  are,  in  a  cer- 
tain sense,  collected  for  the  use  and  benefit  of 
the  county.  It  could  not  escape  settlement 
with  the  state  by  an  absolute  refusal  to  collect 
the  taxes.  To  relieve  itself  from  the  burden 
imposed  upon  it  by  law,  it  must  collect  and 
pay  over  the  taxes.  Whatever  may  be  the 
regulations  existing  between  the  county  as  an 
organization  and  the  school  districts  within  its 
boundaries,  it  levies  taxes  for  the  support  of 
all  the  schools,  and  the  special  district  taxes 
which  have  been  legally  voted  by  each  district. 
The  treasurer  collects  them,  and  is  the  custo- 
dian thereof  until  lawfully  paid  out  to  the  dis- 
trict treasurers  upon  the  apportionment  and 
order  of  the  county  superintendent  as  to  the 
common  -school  tax,  and  according  to  law  as 
to  the  special  district  taxes.  Before  school- 
district  treasurers  are  entitled  to  receive  any 
of  the  money,  they  are  required  to  furnish 
bonds,  to  be  approved  by  the  board  of  county 
commissioners  in  each  case,  who  also  fix  the 
amount  thereof.  The  school  money  is  referred 
to  in  the  statutes  as  in  the  county  treasury. 
Laws  1895,  chap.  44.  For  its  use  and  benefit, 
in  accordance  with  law,  the  school  moneys  are 
collected  and  received  for  the  county.  Not, 
it  is  true,  to  assist  in  carrying  on  the'ordinary 
functions  of  county  government,  but,  as  an 
agency  of  the  state,  to  levy  and  collect  taxes  to 
support  and  maintain  the  school  organizations 
located  within  its  limits.  In  that  sense  we 
conceive  that  the  langua^  was  used  in  the  pro- 
viso. Such  a  construction  does  no  violence 
to  the  words  employed,  but  recognizes  the 
various  capacities  in  which  the  county  acts, 
and  the  duties  devolving  upon  it,  as  well  as 
the  power  with  which  it  is  clothed.  Neither 
does  that  construction  work  harshly  upon  the 
county  corporation,  as  we  shall  attempt  to 
show.  Section  8821,  Rev.  Stat.,  was  thought 
to  be  in  conflict  with  the  statute  above  consid- 
ered. We  are  not  of  that  opinion,  but  believe 
that  it  harmonizes  with  it,  and  tends  to  explain 
it.  The  two  sections  should  be  so  construed 
that  both  shall  stand,  if  possible.  That  section 
is  as  follows:  "In  all  cases  where  any  person 
shall  pay  any  tax,  or  any  portion  thereof,  that 
shall  thereafter  be  found  to  be  erroneous  or  ille- 
gal, whether  the  same  be  owing  to  clerical 
errors  or  other  errors,  the  board  of  county  com- 
missioners shall  direct  the  treasurer  to  refund 
the  same  to  the  taxpayer,  or,  in  case  any  real 
property  subject  to  taxation  shall  be  sold  for 
the  payment  of  such  erroneous  tax,  the  error 
in  tax  may  at  any  time  be  corrected  as  above 
provided,  and  shall  not  affect  the  validity  of 
the  sale,  but  such  property  shall  be  redeemed 
by  the  county  as  hereinauer  set  forth."  The 
provision  for  redemption  referred  to  is  found 
in  g  3883,  which,  in  substance,  requires  the 
county  to  repay  to  a  purchaser  at  tax  sale  of  any 
land  sold  by  mistake  or  unlawfully  the  amount 
to  which  he  would  have  been  entitled  had  the 
sale  been  legal;  and  the  treasurer,  unless  the 
invalidity  is  not  his  fault,  is  made  liable  to  the 
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county  for  the  amouDt  These  two  sections, 
8821  and  8638,  must  be  construed  together. 
The  former  impresses  upon  the  county  hoard 
the  absolute  duty  to  direct  the  treasurer  to  re- 
fund any  tax  found  to  be  erroneous,  and,  in 
case  land  has  been  sold  for  such  erroneous  tax, 
the  same  may  be  corrected  in  the  same  manner, 
or  **as  above  provided,"  which  means  by  di- 
recting the  treasurer  to  refund  the  same.  If 
sold,  tiien  the  one  entitled  to  payment  is  the 
purchaser,  and  the  amount  to  be  refunded  is 
specified  and  fixed  by  the  provisions  of  §  8888. 
Now,  it  is  reasonably  clear  that  the  thing  to  be 
refunded  is  the  tax.  The  statute  does  not  say 
that  the  same  shall  be  returned  by  a  payment 
out  of  the  general  fund  of  the  county,  or  out 
o^  any  particular  fund.  The  tax  is  to  be  re- 
funded. That  tax  will  have  gone  into  various 
funds.  The  command,  therefore,  as  I  under- 
stand it,  is  to  take  the  proportionate  amounts 
from  each  fund.  This  conclusion  was  reached 
in  Iowa  under  a  similar  statute.  Lauman  v. 
Des  Moines  County,  29  Iowa,  810;  Stone  v. 
Woodbury  County,  51  Iowa,  522.  See  also 
George^ s  Creek  Coal  dt  I.  Co.v.  Allegany  County 
Comrs.  59  Md.  255. 

The  erroneous  character  of  the  tax  may  be 
adjudged  by  the  courts  in  a  suit  for  a  recovery 
of  the  amount  paid,  or  bv  some  other  author- 
ized proceedings,  or  the  board  itself  may  dis- 
cover that  it  is  invalid.  In  either  event,  it  is 
to  be  refunded  to  the  person  entitled  thereto. 
The  legislature  having  constituted  the  county 
authorities  and  ofllcers  the  agency  to  assess, 
levy,  and  collect  the  tax,  and  having  designated 
the  county  treasurer  the  custodian  of  the  pro- 
ceeds, at  least  temporarily  in  all  cases,  it  was 
certainly  entirely  competent  for  the  lawmak- 
ing power  to  confer  upon  the  board  the  author- 
ity—nay, more,  to  impose  upon  it  the  duty— 
of  directing  the  custodian  to  return  the  tax, 
and  in  doing  so  to  take  it  from  the  respective 
funds  into  which  it  had  gone.  It  might  have 
been  expressed  by  language  more  in  detail,  but 
we  think  it  has  done  so  by  the  general  terms 
employed.  Suppose  the  requirement  had  been 
that  the  treasurer  refund  the  tax.  Could  there 
be  any  question  but  that  he  should  take  it 
from  the  funds  of  which  it  formed  a  part? 
Where  is  the  distinction  if  the  legislative  com- 
mand is  that  the  action  of  the  treasurer  shall 
be  directed  by  the  board  ?  Part  of  the  tax  col- 
lected being  tor  state  purposes,  the  statute  re- 
quires it  to  be  refunded.  The  treasurer,  by 
direction  of  the  board,  is  made  the  agency  to 
return  it.  It  is  not  to  be  expected  that  the 
identical  moneys  received  shall  be  refunded  in 
any  event,  or  under  whatever  construction 
§  3821  might  receive.  There  is,  at  all  times, 
more  or  less  money  in  the  various  funds  which 
are  to  be  dispensed  to  other  organizations.  If 
not,  the  repayment  can  be  made  when  any  such 
fund  shall  be  replenished.  Whether  the 
amount  of  interest,  and  costs  which  may  be 
paid  to  a  purchaser  of  lands  at  tax  sales,  and 
which  is  required  to  be  paid  to  him  by  the 
county  on  discovery  of  the  illegality  of  the  sale, 
is  to  come  out  of  the  different  funds,  or  is  to 
be  paid  by  the  county  itself,  to  be  reimbursed 
by  the  liability  of  the  treasurer,  if  it  exists  is  a 
question  which  need  not  now  be  determined. 
It  is  not  clear  to  us  upon  what  theory  it  can  be 
truly  said  that,  as  to  state  taxes,  the  county 
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should  not  be  compelled,  if  illegally  exacted, 
to  refund  them.  The  county  is  a  debtor  to  the 
state  for  such  taxes,  but  for  all  erroneous  taxes- 
charged  against  it  the  law  requires  that  it  shall 
be  credited;  and  this  court  has  held  that  such 
credit  shall  be  extended  upon  its  account^ 
whenever  it  is  certified  to  the  proper  state  of- 
ficer. State Y,  Laramie  County  Comrs.  (Wyo.) 
88  Pac.  992,  85  Pac.  929.  It  is  therefore  mani- 
fest that,  should  the  county  refund  such  erro- 
neous tax,  it  would  be  entitled  to  a  credit  upon 
its  account  with  the  state. 

Under  the  decisions  in  the  Powder  Bieer 
Cattle  Co,  and  Seanght  Cattle  Co,  Cases  a 
person  who  has  paid  an  unlawful  state  and 
county  tax  is  granted  a  remedy,  but  one 
which  consists  in  pursuing  an  officer  individu- 
ally, who  may  only  have  done  his  duty  skil- 
fMlly  and  faithfully;  and,  if  that  official  is  un- 
able to  respond,  the  taxpayer  is  still  remedi- 
less, and  the  right  oriven  to  him  is  an  empty- 
one.  If  the  amount  is  collected  from  the  of- 
ficer or  his  representative,  they  are  caused  to 
bear  a  loss  which  belongs  in  justice  to  the  pub- 
lic. Thus  the  remedy  would  often  be  without 
advantage  to  anyone,  and  unjust  whcDever  it 
should  possess  any  merit.  Under  the  construc- 
tion which  we  believe  to  be  the  only  true  and 
correct  one,  all  those  disadvantages  depart,  all 
the  provisions  become  harmonious,  and  without 
any  straining  of  language.  It  enforces  the 
manifest  legislative  design.  For  the  reasons 
aforesaid,  it  is  our  opinion  that  an  action  to  re- 
cover back  taxes,  when  they  have  been  paid  by 
the  collecting  officer  into  the  county  treasuiy, 
should  be  brought  against  the  county  in  its 
corporate  name.  In  the  cases  where  the  ac- 
tion is  to  be  brought  against  the  collecting  of- 
ficer, he  must  he  sued  individually.  That 
seems  to  be  the  plain  meaning  of  the  statute,, 
and  it  was  so  held  in  Ohio.  18  Bua  834; 
Ratterman  v.  StaU,  44  Ohio  St.  641. 

The  effect  of  a  decision  of  the  supreme  court 
construing  a  statute  renders  it  the  law  for 
the  time  being  as  so  construed.  Parties 
have  a  right  to  act  upon  such  a  decision,  and 
no  injury  ought  to  be  allowed  to  result,  by 
reason  of  a  dependence  thereon,  if  the  de- 
cision is  subsequently  changed,  any  more 
than  in  case  of  a  repeal  of  a  statute.  Hot- 
linshead  v.  Van  Olahn,  4  Minn.  190  (Gil.  181). 
Until  the  decision  now  rendered,  since  the 
announcement  of  the  court  in  the  cases  here- 
inbefore referred  to,  the  law  of  the  state  has 
been  as  set  forth  and  adjudged  in  those  cases, 
at  least  to  the  extent  that  no  one  should  be  in- 
jured by  relying  thereon.  Consequently,  any 
case  which  has  been  brought  against  the  col- 
lecting officer  in  his  individual  capacity  should 
be  permitted  to  proceed  without  objection  oo 
that  ground.  This  case  is  not  against  the  offi- 
cer individually. 

We  have  not  arrived  at  the  conclusion  to  de- 
part from  the  rule  heretofore  announced  except 
after  mature  reflection  and  a  profound  sense 
of  an  imperative  necessity.  This  disposes  of 
all  the  questions  except  the  eighth,  which,  un- 
der our  former  decisions,  is  not  a  proper  one 
for  reservation. 

To  the  first  Question,  we  answer  that.  If  the 
sheep  of  the  plaintiff  were  brought  into  this 
state  for  the  purpose  of  being  grazed,  they 
were  subject  to  taxation  in  the  year  1895.    To 
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the  second  questioD:  We  have  stated  In  this 
opinion  the  legal  principles  which  should  ap- 
ply to  a  consideration  of  the  fact  whether  or 
not  the  animals  were  driven  in  for  grazing 
purposes.  It  is  not  proper  for  us  to  determine 
the  fact  itself  in  this  kind  of  proceeding.  To 
the  third  question,  our  answer  is  in  the  nega- 
tive To  the  fourth  question:  The  payment 
was  involuntary.    To  the  fifth  question:    The 


plaintiff  was  afforded  by  law  an  opportunity 
to  be  heard,  as  set  forth  in  this  opinion.  The 
taxes  were  not  illegal  for  nny  reason  men- 
tioned in  such  question.  To  the  sixth  ques- 
tion: Chapter  61,  Sess.  Laws  1895,  was  con- 
stitutional. Our  answer  to  the  seventh  ques- 
tion has  been  given  above. 

Com*  J.,  concurs.     Kiiiffht»  J.,  did  not 
sit. 


GEORGIA  SUPREME  COURT. 


R.  H.  SMITH,  PW.  in  Err., 
CLARKE  HARDWARE  COMPANY. 


.Qa. 


*To  a  declaration  ■ubctantially  allegr- 
in^  that  the  plaintiff  sought  to  pur- 
chase a  particular  kind  of  loaded  cart- 
ridges* and  was  neerliflreDtly  given  by  defend* 
ant^B  agent  to  sell  oertain  loaded  cartridges 
which  were  represented  to  be  of  the  kind  asked 
for,  and  which  were  alleged  to  be  very  simliar  in 
size,  make,  and  mark  to  those  desired,  but  were 
In  reality  of  different  caliber,  and  that  on  ac- 
count of  such  difference  in  caliber  the  plaintiff 
(be  being  without  fault  or  negligence  in  handling 
the  cartridges  so  purchased,  and  while  using  the 
same  properly)  was  injured  by  the  premature  ex- 
plosion of  one  of  them,— HeZd:  (1)  That  it  was 
error  to  sustain  a  demurrer  for  want  of  a  cause 
of  action.  &)  That  the  allegations  in  the  declara- 
tion authorized  a  submission  of  the  case  to  a 
Jury  to  determine  the  facts  involved,— among 
them  whether  or  not  the  injury  could  have  been 
avoided  by  the  plaintiff  in  the  exercise  of  ordi- 
nary care. 

(January  21, 1807.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  bj 
defendant's  negligence.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  Glenn  Sa  Ronntree  and  J.  A. 
Noyes,  for  plaintiff  in  error: 

It  appearing  from  the  allegations  in  the  dec- 
laration that  the  damage  resulted  directly  and 
proximately  from  defendant's  breach  of  duty 
to,  and  implied  contract  with,  plaintiff,  the 
damages  suffered  are  not  too  remote  to  be  re- 
covered. 

Ga.  Code,  8078,  2944.  2946;  1  Sutherland. 
Damages,  pp.  22,  47,  61;  Burrrows  v.  March 
Gas  d  0.  Co.  89  L.  J.  Exch.  N.  S.  83,  L.  R. 
5  Exch.  67;  Lanrun  v.  Albany  QasUght  Co.  44 
N.  Y.  459;  QiUon  v.  Delaware  d  H.  Canal  Co. 
(Vt.)  86  Am  St  Rep.  807,  note. 

The  declaration  makes  out  a  case  of  liability 
precisely  similar  to  those  cases  in  the  books, 

*Headnote  by  LrmiV.  J. 


NoTB.~As  to  liability  for  negrlifrenoe  in  sale  of 
dangerous  articles,  see  Lewis  v.  Terry  (Cal.)  81  L. 
K.  A.  £90.  and  cases  cited  in  note  thereto. 
89  L.  R  A. 


where  a  manufacturer  or  a  vendor  of  danger 
ous  articles,  guns,  pistols,  explosives,  drugs, 
poisons,  etc..  are  held  liable  to  the  vendee,  or 
even  to  a  third  person,  for  damages  arising 
from  the  negligent  manufacture  or  sale  of  such 
articlea 

Schubert  V.  J.  R.  Clark  Co.  49  Minn.  881,  \^ 
L.  R.  A.  818;  Thcmas  v.  Winchester,  6  N.  Y. 
897,  57  Am.  Rep.  456;  Norton  v.  SeuHill,  106 
Mass.  148,  8  Am.  Rep.  298;  Elkins  v.  McKean, 
79  Pa.  498;  Wellington  v.  Downer  Kerosene  Oil 
Co.  104  Mass.  64;  Bishop  v.  Weber,  189  Mass. 
411,  52  Am.  Rep.  715;  Oeorge  v.  Bkivington, 
L.  R.  5  Exch.  1;  Marsh  v.  Webber,  18  Minn. 
109;  State,  Uartlove,  v.  Fox,  79  Md.  514,  24  L. 
R.  A.  679;  Jeffrey  v.  Bigelow,  18  Wend.  518, 
28  Am.  Dec.  476;  French  v.  Vining,  102  Mass. 
182.  8  Am.  Rep.  440;  Heaven  v.  Pender,  L.  R. 
11  Q.  B.  Div.  508;  Bishop,  NonCont.  L.  §  418; 
Powers  V.  Harlow,  58  Mich.  507.  51  Am.  Rep. 
154;  Lewis  v.  Terry,  111  Cal.  89,  81  L.  R.  A. 
220. 

Messrs.  Roseer  Ss  Carter  for  defendant 
in  error. 

Little,  J.,  delivered  the  opinion  of  the 
court: 

Smith  brought  an  action  against  the  Clarke 
Hardware  Company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained 
by  him  by  reason  of  the  explosion  in  his  face 
of  a  cartridge  purchased  from  said  company. 
In  his  declaration  the  plaintiff  alleges,  substan- 
tially, that  he  applied  to  an  employee  of  the 
defendant  company  for  a  particular  kind  ^f 
loaded  cartridges,  to  wit.  I^o.  88  caliber,  for  a 
Winchester  rifle,  and  that  defendant's  agent 
to  sell  negligently  gave  to  plaintiff  certain 
loaded  cartridges,  which  were  represented  to 
be  of  the  kind  and  caliber  asked  for,  and 
which  were  in  fact  very  similar  in  size,  make, 
and  mark  to  those  desired,  but  were  in  reality 
of  different  caliber,  and  manufactured  and  in- 
tended for  use  in  altogether  a  different  firearm. 
It  is  alleged  that  notwithstanding  the  cart- 
ridges actually  sold  to  plaintiff  were  marked 
on  the  end  *'S.  &  W."  and  the  cartridges  de- 
sired were  marked  "W.  8.,"  yet  the  letters 
on  the  end  of  each  were  of  the  same  size, 
and  both  kinds  of  cartridges  very  nearly  the 
same  size,  differing  only  in  the  fact  that  the 
spread  of  the  ball  in  the  cartridges  sold  to 
plaintiff  was  broader  than  that  in  the  cart- 
ridges asked  for,  in  consequence  whereof  plain- 
tiff did  not  detect  the  difference  until  after  he 
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was  injared;  that  petitioner  was  in  no  way  neg- 
ligent in  the  purchase  of  said  cartridges,  nor 
in  failing  to  detect  that  they  were  not  the  right 
kind  of  cartridges,  nor  in  his  use  of  said  cart- 
ridges in  his  rifle  at  the  time  the  injury  oc- 
curred; nor  was  he  in  any  way  to  blame  for 
such  injury.  To  this  action  the  defendant 
demurred  upon  the  grounds  (1)  that  no  cause 
of  action  is  set  up  in  said  petition;  (2)  the  peti- 
tion shows  upon  its  face  that  the  negligence  of 
the  plaintiff  caused  the  damage  complained  of 
in  said  petition;  (8)  the  petition  shows  upon 
its  face  that  by  the  exercise  of  ordinary  care 
the  plaintiff  could  have  avoided  the  injury 
which  he  complains  of  in  said  petition.  This 
demurrer  was  sustained  by  the  court  below, 
find  the  action  dismissed,  to  which  ruling  the 
plaintiff  excepts. 

The  second  and  third  grounds  of  the  demur- 
rer were  obviously  untenable.  It  is  inconsist> 
€nt  to  admit  all  the  allegations  of  the  plaintiff's 
petition,  as  the  demurrer  does,  and  yet  contend 
that  the  petition  shows  on  its  face  that  the  neg- 
ligence of  plaintiff  caused  the  damage,  or  that 
the  injury  could  have  been  avoided  by  the  ex- 
ercise of  ordinary  care  on  the  part  of  the  plain- 
tiff. It  is  manifest  from  the  allegations  con- 
tained in  the  petition  that  it  cannot  be  ad- 
judged, as  matter  of  law,  that  the  plaintiff  was 
negligent.  The  character  of  his  allegations  is 
such  that,  with  defendant's  liability  in  other 
respects  established,  the  points  raised  by  the 
second  and  third  grounds  of  the  demurrer  are 
questions  of  fact,  which  should  be  submitted 
to  and  determined  by  a  jury.  We  therefore 
come  to  consider  the  single  question,  Does  the 
petition  set  forth  a  cause  of  action?  Has  the 
plaintiff  suffered  at  the  hands  of  the  defendant 
the  consequences  of  a  tort  arising  by  reason  of 
the  negligence  of  the  latter?  Inasmuch  as 
there  can  be  no  actionable  negligence  in  the 
absence  of  the  existence  of  a  duty,  and  inas- 
much as  there  can  be  no  tort  unless  in  a  trans- 
action of  this  character  the  law  imposed  upon 
the  defendant  the  dutv  of  exercising  ordinary 
care  in  the  sale  of  such  goods  to  purchasers,  it 
becomes  material  only  to  consider  whether 
there  was  a  duty  imposed  by  law  upon  the  de- 
fendant to  exercise  such  care  relatively  to  the 
plaintiff.  As  stated,  there  can  be  no  case  of 
the  negligent  injury  of  one  person  bv  another 
in  the  absence  of  a  legal  duty  from  the  person 
inflicting  the  injury  to  the  person  on  whom  it 
is  inflicted.  16  Am.  &  Bng.  Enc.  Law,  p.  415, 
1"  8,  and  authorities  there  cited.  It  must  be  a 
duty  implied  by  law,  although  it  may  arise 
out  of  contract.  Bishop,  Non-Cont.  L.  §§  132. 
138.  In  actions  of  tort  no  duty  is  considerea 
in  law  except  a  legal  duty,  and  all  legal  duties 
•exist  from  implication  of  law.  A  contract 
merely  creates  this  implication.  Whart.  Neg. 
§  24.  In  his  treatise  on  Negligence  (^  24)  Dr. 
Wharton  has  well  defined  a  legal  duty  to  be 
'"that  which  the  law  requires  to  be  done  or 
forborne  to  a  determinate  person,  or  to  the  pub- 
lic at  large,  and  is  correlative  to  a  right  vested 
in  such  determinate  person,  or  in  the  public." 
The  obligation  involved  is  not  a  moral  obliga- 
tion, but  it  is  the  obligation  imposed  on  every 
member  of  society  by  law  so  to  conduct  him- 
self and  use  his  property  as  not  to  injure 
others.  8ie  uiere,  tuo  ut  alienum  nan  ladas,  1 
Am.  &  Eng.  Enc.  Law,  p.  417.  In  every  un- 
^  L.R.  A. 


dertakin^  there  arise  by  implication  of  law 
certain  nghts  and  duties.  The  duty  incum- 
bent upon  the  party  engaged  in  the  undertak- 
ing is  to  so  conduct  it  that  no  injury  will  re- 
sult to  others;  and  upon  every  person  holding 
himself  out  to  the  public  as  willing  to  act  in  a 
certain  capacity,  professional  or  otherwise,  and 
who  has  induced  persons  to  commit  themselves 
or  their  property  to  his  care,  there  is,  by  im- 
plication of  law,  a  duty  to  use  proper  care  ia 
his  conduct  towards  them,  and,  as  a  conse- 
quence of  this  duty,  there  is  a  liability  to  an- 
swer for  injuries  caused  bv  a  breach  of  it. 
Id.  p.  420,  and  authorities  there  cited.  Thus, 
an  attorney  is  liable  for  negligently  giving  im- 
proper advice  (Moorman  v.  Wood^  117  Ind. 
144);  a  physician,  for  negligence  in  the  treat- 
ment of  his  patient  {BMitt  v.  Bumpua,  78 
Mich.  881).  It  has  been  held  that  a  caterer  is 
liable  for  injuries  caused  by  poisonous  food 
negligently  furnished  by  him  at  a  public  enter- 
tainment; the  court  holding  that  since  he  as- 
sumed to  act  as  a  caterer,  and  was  employed 
as  such,  a  duty  was  implied  to  him  by  law  to 
perform  with  due  care  that  which  he  had  un- 
dertaken. Bishop  V.  Weber,  189  Mass.  411.  52 
Am.  Rep.  715.  So,  also,  an  apothecary  who, 
by  his  servant,  negligently  sold,  as  and  for 
tincture  of  rhubarb,  two  ounces  of  laudanum, 
w^  held  liable  for  damages  resulting  from 
such  negligent  sale.  Norton  v.  Bewail,  106 
Mass.  14S,  8  Am.  Rep.  298.  In  the  case  of 
Thomas  v.  Winchester,  6  N.  Y.  897,  57  Am.  Dec. 
455,  it  was  held  that  a  dealer  in  drugs  and  medi- 
cines who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  and  sends  it,  so  labeled,  in- 
to market,  is  liable  to  all  persons  who,  without 
fault  on  their  part,  are  Injured  by  using  it  as 
such  medicine  in  consequence  of  the  false 
label;  the  court  further  holding  that  the  liabil- 
ity in  such  case  arises,  not  out  of  any  contract 
or  direct  privity  between  him  and  Ihe  persoo 
injured,  but  out  of  the  duty  which  the 
law  imposes  upon  him  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  The 
imminent  danger  attending  the  sale  and  use  of 
such  drugs,  and  the  great  difficulty  of  detect- 
ing their  poisonous  character,  impose  upon 
dealers  the  duty  of  exercising  the  highest  de- 
gree of  care  known  among  practical  men  to 
prevent  injury  from  the  use  thereof.  2  Shearm. 
&  Redf.  Neg.  §  691.  While,  in  the  sale  of 
cartridges,  ammunition,  and  other  devio»  to 
be  used  in  firearms,  the  decree  of  care  required 
may  not  be  so  great,  nor  the  scope  of  liability 
so  far-reaching,  as  in  the  sale  of  poisonous 
drugs,  by  reason  of  the  fact  that  the  dangers 
attending  the  former  are  not  so  imminent  as 
those  attending  the  latter,  there  being  in  all 
probability  much  less  difllculty  in  detecting 
the  real  kind  and  character  of  the  one  than 
would  be  true  as  to  the  other,  yet  it  will  not  be 
contended  that  cartridges  and  kindred  devices 
are  not  dangerous  expl(»ives;  and.  being  such, 
they  cannot  be  blindly  and  indifferently  dis- 
tributed to  purchasers,  without  regard  to  the 
purpose  for  which  they  are  to  be  used,  or  the 
age  and  discretion  of  the  person  to  whom  they 
are  sold.  One  holding  himself  out  to  the  pub- 
lic as  dealing  in  such  articles  at  least  owes  to 
purchasers  the  duty  of  exercising  ordinary  care 
in  the  matter  of  placing  into  their  hands  the 
kind  and  character  of  goods  for  which  tliey 
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contract.  This  duty,  of  course,  exists  in  a 
higher  degree  with  respect  to  latent  dangers 
which  are  hidden  from  the  eye  of  the-nonex- 
pert,  and  without  the  knowledge  of  the  un- 
informed. In  the  present  case  we  think  the 
defendant  owed  to  the  plaintiff  the  duty  of 
exercising  ordinary  care  in  the  matter  of  select- 
ing and  selling  to  him  the  kind  of  cartridges 
asked  for.  It  is  claimed  that  there  was  a 
breach  of  this  duty,  by  reason  of  the  fact  that 
the  defendant  negligently  sold  to  plaintiff  a 
different  cartridge,  which'was  dangerous  to  be 
used  in  the  rifle  for  which  he  endeavored  to  buy 
the  cartridges.  The  demurrer  admits  the  neg- 
ligent sale,  and,  holding  as  we  do  that  such 
negligence  constituted  a  breach  of  duty  due  by 


the  defendant  to  the  plaintiff,  and  further  hold- 
ing that  it  is  a  question  of  fact,  and  not  of 
law,  as  to  whether  the  plaintiff  could,  by  the 
exercise  of  ordinary  care,  have  detected  the 
real  character  of  the  cartridge,  or  otherwise 
avoided  the  injury  of  which  he  complains,  it 
follows  that  the  court  erred  in  sustaining  the 
demurrer  and  dismissing  the  plaintiff's  action. 
We  think  the  allegations  in  the  declaration  au- 
thorized the  submission  of  the  case  to  a  jury, 
to  determine  the  facts  involved, — among  them, 
whether  or  not  the  injury  could  have  been 
avoided  by  the  plaintiff  in  the  exercise  of  or- 
dinary care. 
Judgment  reversed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


City  of  CAPE  MAY,  Flff,  in  Err., 

V. 

CAPE  MAY.  DELAWARE  BAY.  &  SEW- 
ELL'S  POINT  RAILROAD  COMPANY. 

(60  N.  J.  L.  2Zi.) 

*  I  •   The  city  council  of  Cape  May  by  an 
ordinance   irranted  permission    to  a 

*Headnote8  by  Nixon,  J. 


railway  company  to  lay  its  tracks  on 

certain  streets  (uamlng  them),  and  also  to  con- 
struct all  neceseary  switches  and  turnouts.  Held, 
that  turnoutB  built  in  pursuance  of  such  author- 
ity,  unless  it  clearly  appears  that  the  authority 
has  been  exceeded,  are  not  such  an  obstruction 
ot  the  streets  as  to  warrant  their  summary  and 
forcible  removal  by  police  intervention  without 
notice  or  a  hearing. 

8.   I^otiee,  either  actual  or  constmctiTe» 


Note.— 3fMn<cipaZ  control  over  public  nuisances 
upon  public  streets  and  highways  created  by  street 
railroads  and  other  electrical  companies. 

I.  Street  railroads. 
II.  Telegraph  and  electrical  poles^  etc. 
III.  Steam  and  electricitv. 

Upon  the  question  of  municipal  control  over  nui- 
sances in  highways  and  streets  in  general,  see  note 
to  Hagerstown  v.  Witmer  (Md.)  —  L.  R.  A.  — . 

Cases  in  which  the  power  of  a  municipality  to 
proceed  in  equity  for  the  abatement  of  public  nui- 
sances created  by  street  railroads  and  electrical 
companies  will  be  found  specifically  treated  of  in 
a  later  note. 

I.  Street  railroads. 

Generally  it  may  be  said  that  the  municipal  au- 
thorities have  a  right,  under  their  police  power,  to 
pass  all  necessary  laws  for  the  purpose  of  regulat- 
ing the  use  of  the  streets  by  railruad  companies, 
and  that  all  such  laws  and  regulations  are  valid  as 
being  for  the  benefit  of  the  public  safety  and  gen- 
eral welfare,  so  long  as  they  do  not  contravene  any 
constitutional  provisions.  It  is  not,  however, 
within  the  province  of  this  note  to  consider  or  de- 
fine the  extent  of  such  power,  except  in  so  far  as  it 
relates  to  the  question  of  nuisances  relating  to  the 
operation  of  such  roads. 

In  the  principal  case  of  Capp.  May  v.  Cape 
Mat,  D.  B.  &  S.  P.  R.  Co.  turnouts,  built  pur- 
suant to  an  ordinance  giving  the  company  pow- 
er to  lay  tracks  on  certain  streets  in  the  city, 
are  not  such  obstructions  as  will  Justify  their  sum- 
mary and  forcible  removal  by  the  police  without 
notice,  and  notice  should  be  given  before  any  ordi- 
nance interfering  with  such  city  rights  can  be 
adopted,  although  a  resolution  declaring  such  a 
turnout  an  obsti notion,  and  directing  the  employ- 
ment of  counsel  to  take  legal  measures  to  compel 
Its  removal,  is  not  objectionable. 

Where  the  lawmaking  power  has  given  railroad 
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companies  the  right  to  construct  their  railroads 
upon  the  stre<*t8,  and  invested  the  local  government 
of  such  cities  both  with  the  fee  of  the  soil  and  the 
exclusive  control  over  the  streets,  and  if,  in  the  ex- 
ercise of  their  proprietary  rights  and  police  regula- 
tions over  such  streets,  the  authorities  should  de* 
termine  that  iron  rails  and  their  use  are  a  legitimate 
street  improvement,  the  coClrt  cannot  control 
their  authority  in  that  respect,  as  both  the  city  and 
company  derive  their  rights  and  privileges  from 
the  sovereign  power  of  the  state,  which  cannot  be 
supposed  to  authorize  that  which  amounts  to  a 
nuisance.    Milburn  v.  Cedar  Rapids,  12  Iowa,  246. 

Under  such  circumstances  such  railroads  cannot 
be  adjudged  obstructions  or  annoyances  which  can 
be  declared  nuisances.  Milburn  v.  Cedar  Rapids,  12 
Iowa,  246. 

To  the  same  effect  are  the  following  cases:  Illi- 
nois &  M.  Canal  v.  Haven,  11  III.  654;  Moses  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  21  Hi.  516;  Lexington  & 
O.  R.  Co.  V.  Applegate,  8  Dana,  298, 33  Am.  Dec.  497: 
Hamilton  v.  New  York  &  H.  R.  Co.  9  Paige,  171; 
Drake  v.  Hudson  River  R.  Co.  7  Barb.  508:  Chap- 
man V.  Albany  &  S.  R.  Co.  10  Barb.  360;  Hentz  v. 
Long  Island  R.  Co.  13  Barb.  646;  Wetmore  v.  Story, 
22  Barb.  414. 

The  legislature  have  power  to  authorize  the 
building  of  a  railroad  upon  a  public  road,  and  such 
power  is  indubitable.  Danville,  H.  &  W.  R.  Co.  v. 
Com.  73  Pa.  29,  38;  Philadelphia  &  T.  R.  Co.'s  Case,  6 
Whart.  25,  86  Am.  Dec.  202;  Green  v.  Reading,  9 
Watts,  382;  Henry  v.  Pittsburgh  &  A.  Bridge  Co. 
8  Watts  &  S.  85:  O'Connor  v.  Pittsburgh,  18  Pa.  189. 

And  as  the  legislature  has,  under  the  general  po- 
lice power,  the  constitutional,  right  to  authorize 
a  city  to  grant  the  right  to  construct  a  railroad 
track,  upon  which  steam  engines  are  operated, 
across  and  through  the  streets,  it  cannot  be  said 
that  the  obstruction  of  the  street  in  such  a  manner 
is  a  nuisance  per  se.  Port  of  Mobile  v.  Louisville  Sc 
N.  R.  Co.  84  Ala.  115, 119:  Perry  v.  New  Orleans,  M. 
&  C.  R.  Co.  55  Ala.  413, 28  Am.  Rep.  740. 
89 
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should  be  ^ven  to  all  who  are  inter- 
estedt  before  the  adoption  of  an  ordinance 
which  affects  and  practically  adjudicates  prop- 
erty  riRbts.  An  unreasonable  ordinance  will  not 
be  sustained. 
8.  A  resolntion  by  a  city  council  declar- 
ing the  turnout  of  a  street  railway  to 
bean  unlawful  obstruction,  and  directfnfr 
the  street  committee  to  employ  counsel  and  take 
legal  measures  to  remove  it,  is  not  objectionable. 

(July  1, 1897.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  setting  aside  on  certiorari  a  res- 


olution and  ordinance  in  relation  to  the  tracks 
of  the  defendant  road.  Affirmed  as  to  ordi- 
nance.   ^Reversfd  as  to  resolution. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  J.  Pancoast,  for  plaintiff  in 
error: 

The  defendant  company  was  not  entitled  to 
notice  or  a  hearing. 

The  power  of  the  municipal  authorities  of  a 
city,  in  a  summary  manner,  to  remove  ob- 
structions from  its  streets,  is  an  important  one, 
without  which  good  city  government  cannot 
well  exist. 

Statnford  v.  Stamford  Horse  R.  Co.  58  Conn. 
381,  1  L.  R.  A.  375;  /Spokane  Street  R  Co.  v. 


In  Geiger  v.  Filor,  8  Fla.  33&,  332,  it  is  stated  that  I 
railroads  in  cities  or  towns  cannot  with  propriety 
be  termed  nuisances,  neither  are  wharves  neces- 
sarily nuisances,  although  both  may  be  converted 
into  injuries  or  subjects  of  offense,  and  so  become 
public  nui£ances. 

A  railroad  in  a  city  is  not  necessarily  a  nuisance. 
New  Albany  &  S.  R,  Co.  v.  O'Dally,  12  Ind.  551. 

8o,  as  a  railroad  in  the  streets  of  a  city  is  not  in 
itself  a  nuisance,  it  cannot  be  inferred  from  the  oc- 
cupancy of  the  streets  for  that  purpose  that  a  nui- 
sance is  created.  State  v.  Louisville,  N.  A.  &  C.  R. 
Co.  86  Ind.  114, 116. 

And  this  Is  so  for  the  reason  that  that  cannot  be 
a  nuisance  which  is  permitted  by  competent  au- 
thority. Grand  Rapids  &  I.  R.  Co.  v.  Hcisel,  38 
Mich.  62.  31  Am.  Rep.  306. 

If  a  8trei»t  railroad  is  laid  under  the  sanction  of  a 
competent  legal  authority,  it  cannot  constitute 
a  nuisance,  but  if  It  is  not  so  laid  it  docs  con- 
stitute a  nuisance  abatable  by  the  public  author- 
/  itiee.  Davis  v.  New  York,  14  N.  Y.  606, 67  Am.  Dec. 
186:  Grand  Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich. 
62, 81  Am.  Rep.  306. 

Bo,  if  such  a  road  is  bona  fide  laid  under  the  pro- 
visions of  it«  charter,  and  is  not  injurious  to  public 
health  or  safety,  it  cannot  be  summarily  abated  by 
a  forcible  destruction  or  removal  thereof  by  the 
.  municipality  as  a  public  nuisance,  although  it  may 
obstruct  the  street  and  so  become  a  nuisance,  and 
in  such  a  case  resort  may  be  had  to  legal  proceed- 
ings. Easton,  S.  E.  &  W.  £.  Pass.  R.  Co.  v.  Easton. 
183  Pa.  505. 

And  under  the  general  power  to  prevent  and 
ak>ate  nuisances  such  authorities  have  no  power  to 
interfere  with  the  tracks  or  business  of  such  a 
road  at  a  specified  point  when  the  road  is  laid  by 
legislative  authority.  Brooklyn  City  R.  Co.  v. 
Furey,  4  Abb.  Pr.  N.  S.  364. 

A  railroad  erected  in  a  city  by  legislative  author- 
ity is  not  a  nuisance  per  «e.  Wetmore  v.  Story,  22 
Barb.  416;  Brooklyn  aty  R.  Co.  v.  Furey,  4  Abb. 
Pr.  N.  S.  364,  367. 

And  this  is  so  even  where  the  cars  are  drawn  by 
steam  power  into  a  crowded  part  of  the  city. 
Drake  v.  Hudson  River  R.  Co.  7  Barb.  608:  Lexing- 
ton &  O.  R.  Co.  V.  Applegato,  8  Dana,  289,  83  Am. 
Dec.  4R7:  Hunter  v.  Long  Island  R.  Co.  18  Barb. 
646;  Moses  v.  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  21  III. 
516:  Murphy  v.  Chicago.  29  111.  279. 81  Am.  Rep.  307; 
Chicago.  R.  I.  &  P.  R.  Co.  v.  Joliet,  79  III.  25, 43. 

In  Mlihau  v.  Sharp,  15  Barb.  193, 207,  it  is  stated 
that  a  railroad  in  a  city  is  notper  se  a  nuisance  or  a 
purpresture. 

^  So  long  as  the  building  of  a  railroad  is  authorized 
by  law,  and  is  done  with  reasonable  care  and  skill, 
it  is  not  a  nuisance.  Ridley  v.  Seaboard  &  R.  R.  Co. 
118  N.  C.  996, 82  L.  R.  A.  708. 

And  the  mere  construction  of  a  railroad  track 
across  a  public  highway  in  pursuance  of  law  is  no 
nuisance,  but  it  must  be  so  constructed  as  not  to 

mpede  the  passage  or  transportation  of  persons  or 
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property!  along  the  same.    Northern  C.  R.  Co.  v. 
Com.  90  Pa.  3C0,  805. 

As  long  as  a  railroad  company  usee  proper  care* 
and  makes  reasonable  efforts  to  so  conduct  its 
business  as  to  cause  no  unifecessary  ot)$truction,  it 
cannot  be  deemed  the  author  of  a  nuisance:  and 
while  It  has  no  right  to  unnecessarily  obstruct  the 
streets,  it  has  a  right  to  use  them  in  a  reasonable 
manner  for  the  necessary  transaction  of  its  busi- 
ness. State  V.  Louisville,  N.  A.  &  C.  R.  Co.  88  Ind 
114. 116. 

So,  the  duty  imposed  upon  a  street- railroad  oom- 
pany  to  so  construct  its  road  as  not  unreasonably  to 
interfere  with  the  public  in  the  use  of  the  road,  and 
thereby  create  a  public  nuisance,  does  not  require 
absolute  safety  or  perfect  convenience,  as  every 
crossiog  of  Ptreets  in  a  city  necessarily  affects  in  a 
greater  or  less  degree  the  safety  of  travelers  and 
the  convenience  of  travel  and  in  a  crowded  and 
busy  city  where  the  travel  is  large,  the  inconveni- 
ence might  be  great  and  accompanied  with  some 
degree  of  danger;  but,  considering  the  necessity  of 
such  travel,  it  is  not  always  held  to  be  unreason- 
able, much  depending  upon  the  circumstances  of 
the  case.  Johnston  v.  Providence  &  S.  R.  Co.  10  R. 
I.  365. 

In  Hinchman  r.  Paterson  Horse  R.  Co.  17  N.  J. 
Eq.  75,  77, 86  Am.  Dec.  252,  it  was  sought  to  restrain 
the  railroad  company  from  constructing  a  horse 
railroad  through  the  streets  of  a  city  under  the  au- 
thority of  their  act  of  incorporation.  The  court 
stated  that  in  order  to  make  such  erection  a  public 
nuisance  it  must  be  occasioned  by  acts  done  in  vio- 
lation of  law,  and  that  a  work  which  is  authorized 
by  the  law  cannot  be  a  nuisance;  and  further,  that 
the  question,  whether  or  not  the  construction  of 
such  a  road  would  be  beneficial  or  injurious  to  the 
public  rifiht  of  way.  and  prove  a  public  benefit  or 
a  public  nuisance,  was  one  for  the  determination  of 
the  legislature  and  of  the  city  council;  and  that 
even  if  they  erred  in  judgment,  and  the  work 
proved  an  obstruction  and  a  public  inconvenience 
and  injury,  yet  it  was  not  punishable  as  a  nuisance 
if  constructed  as  prescribed  by  the  charter. 

A  street  railroad  so  laid  out  as  to  be  even  with  the 
street  and  property  laid  and  kept  in  order  is  no  ob- 
struction to  the  ordinary  use  of  the  street,  but  is  a 
desirable  and  proper  use  thereof.  Coast  LineR. 
Co.  V.  Cohen.  60  Ga.  451.  462. 

So.  a  railroad  track  made  upon  the  street  of  a  city 
by  authority  of  law,  properly  constructed  and  op- 
erated in  a  skilful  and  careful  manner,  is  not  in 
law  a  nuisance.  Randle  v.  Pacific  R.  Co.  65  Mo. 
326;  Danville,  H.  &  W.  R.  Co.  v.  Com.  73  Pa.  38. 

In  People  v.  New  York,  N.  H.  &  H.  R.  Co.  89  N. 
7.  286,  270.  it  was  held  that  the  construction  by  a 
railroad  of  a  bridge  of  less  width  than  the  highway 
was  not  per  tte  a  nuisance. 

The  tracks  of  a  street-railroad  company  must  be 
made  to  tirade  so  that  the  only  obstruction  will 
be  the  passing  of  the  trains.  Sherlock  v.  Kansas 
CityiBelt  R.  Co.  (Mo.)  43  S.  W.  629,  632. 
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Spokane  Falls,  46  Fed.  Rep.  322;  WtUers  Pierce 
Oil  Co.  V.  New  Iberia,  47  La.  Add.  863;  Pedriek 
V.  Bailet/,  12  Gray,  161;  Montgomery  v.  Hutch- 
infon,  18  Ala.  573;  State,  Trenton  Horse  R.  Co., 
V.  Trenton,  58  N.  J.  L.  182,  11  L.  R.-  A.  410; 
Comptan  v.  Waco  Bridge  Co.  62  Tex.  715: 
North  Chicago  City  R.  Co.  v.  Lake  View,  105 
111.  207,  44  Am.  Rep.  788. 

The  compaoy's  actioD  ia  layiog  the  track  in 
question  was  entirely  without  the  warrant  of 
law,  and,  being  so  laid,  it  was  in  reality  a  pub- 
lic nuisance,  which  it  was  the  city's  right  and 
duty  to  abate. 

Stamford  v.  Stamford  Horse  R.  Co.  56  Conn. 
381,  1  L.  R.  A.  375:  Waters  Pierce  OU  Co.  v. 
New  Iberia,  47  La.  Ann.  863. 


y/r.  Edward  A*  Armstronfi^  for  defend- 
ant in  error. 

Nixon,  J.,  delivered  the  opinion  of  the 
court: 

This  writ  of  error  brings  here  for  review  the 
judgment  of  the  supreme  court  setting  aside 
both  a  resolution  and  an  ordinance  passed  by 
the  council  of  the  citv  of  Cape  May.  The 
resolution  was  adopted  June  4.  1895,  and  is  as 
follows:  **  Whereas,  the  Cape  May,  Delaware 
Bay,  &  Sewell's  Point  Railroad  Company, with- 
out the  sanction  or  authority  of  the  city  coun- 
cil, on  the  28th  dav  of  May  last,  made  an  ex- 
tension of  its  road  by  laying  an  additional 
track  on  Beach  avenue,  from  the  Sea  Breeze 


Where  a  street-railway  company  had  obtained 
possession  of  land  as  a  rlgbt  of  way  by  the  invol- 
untary action  of  an  improvement  company,  and  its 
poeseseion  was  not  unlawful,  it  was  held  tiiat  the 
subsequent  annexation  to  the  city  of  the  land  of 
which  such  company  had  become  so  possessed  did 
not  render  the  company's  possession  unlawful, 
neither  did  the  subsequent  acceptance  of  the  street 
upon  which  the  company  operated  its  railroad  as  a 
public  hiirhway,  nor  the  change  of  the  name  of  the 
street  render  the  occupation  and  possession  of  the 
street  by  such  railroad  company  a  nuisance  sut)- 
ject  to  be  abated  by  a  mere  resolution  of  the  city 
council,  and  the  action  of  the  authorities  in  tearing 
upand  removing  the  railroad  In  the  manner  threat- 
ened by  them  was  therefore  restrained.  Denver  v. 
Denver  &  S.  F.  R.  Co.  17  Colo.  683. 586.  To  the  same 
eflect,Denver  v.  Mullen,  7  Colo.  345;  Omaha  &N. 
W.  R.  Co.  V.  Redick,  1«  Neb.  813. 

So,  where  an  injunction  was  sought  to  restrain 
the  city  authorities  from  opening  a  street  through 
an  enbankment  of  a  railroad  company  as  an  ob- 
struction and  a  public  nuisance  upon  the  streets, 
the  injunction  was  granted,  as  it  was  doubtful 
whether  the  street  in  question  was  ever  a  public 
street  across  the  railroad  except  as  such  road  made 
it  by  opening  the  culvert,— especially  as  the  public 
authorities  had  acquiesced  in  such  alleged  nuisance 
for  over  twenty  years.  Atlanta  v.  Georgia  R.  & 
Bkg.  Co.  40  Ga.  471. 

And  where  a  statute  authorizes  a  railroad  com- 
pany to  appropriate  so  much  of  the  public  road  as 
Is  necessary  to  its  purpose,  and  the  portion  taken 
does  not  exceed  the  width  fixed  by  law,  such  a  tak- 
ing IS  not  a  public  nuisanc.  Danville,  H.  &  W.  R. 
Co.  V.  Com.  73  Pa.  29,  38;  Fletcher  v.  Auburn  &  S. 
R.  Co.  25  Wend.  463;  Drake  v.  Hudson  River  R.  Co. 
7  Barb.  608:  Harris  v.  Thompson,  9  Barb.  350. 

Where  the  state  has  granted  the  right  to  a  rail- 
road company  to  lay  its  track  upon  the  streets  of  a 
city,  the  mayor  and  aldermen  of  the  city  have  no 
such  property  in  the  streets  and  squares  of  the 
same  under  their  act  of  Incorporation  or  the  act 
amending  the  same  as  will  entitle  them  to  pecuni- 
ary compensation  for  the  additional  servitude  so 
placed  upon  the  streets  and  squares,  neither  have 
they  the  right  to  an  injunction  restraining  the  con- 
struction of  such  railroad  for  the  benefit  of  the 
residents,  and  if  the  residents  are  damaged  by  the 
construction  of  the  road  they  are  entitled  to  be 
heard  by  the  courts  upon  a  proper  case  being  made 
out.  Savannah  &  T.  R.  Co.  v.Savannah,45Ga.002,610, 
whei*etn  the  city  sought  to  enjoin  the  defendants 
from  laying  their  track  along  the  streets  of  the  city 
pursuant  to  their  legislative  power. 

Tet  it  has  been  stated  that  it  cannot  be  doubted 
that  the  use  of  steam  locomotives,  puffing,  blowing, 
whistling,  clattering,  and  crushing  through  the 
streets  of  a  city  or  along  a  public  highway  in  the 
country,  is  within  the  definition  of  a  public  nui- 
sance, as  being  a  nuisance  to  the  citizens  In  general, 
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dangerous  to  human  life,  requiring  constant  care 
and  watchfulness  from  all  who  are  in  the  vicinity 
to  keep  free  from  damage  from  It.  Vason  v.  South 
Carolina  R.  Co.  42  Ga.  631. 

Whenever  any  local  private  corporation  under  a 
legislative  grant  enters  upon  the  streets  of  any  city 
or  borough  it  does  so  under  and  subject  to  the  gen. 
eral  police  powers  of  the  municipality,  and  when 
those  powers  are  exercised  reasonably  and  not 
fraudulently,  corruptly,  and  oppressively  by  the 
municipality,  the  private  corporation  has  no  such 
vested  rights  in  the  occupancy  of  the  streets  as  will 
defeat  the  oflicial  municipal  action.  Mouongahela 
City  v.  Monongahela  Electric  Light  Co.  4  Am.  Elec- 
trical Cas.  53,  66,  57. 

So,  the  construction  of  a  railroad  in  a  street 
may  be  a  public  nuisance,  abatable  by  the  public 
authorities.  Atty.  Gen.  v.  Lomt>ard  &  S.  Street 
Pass.  R.  Co.  1  W.  N.  C.  489. 

Thus  an  unauthorized  occupation  in  a  street  by 
railroad  tracks  is  a  nuisance  perne^  and  its  use  as 
well  as  their  removal  may  be  controlled  by  Injunc- 
tion. Musser  v.  Falrmount  &  A.  Street  R.  Co.  5  Clark 
(Pa.)  486:  Atty.  Gen.  v.  Lombard  &  S.  Streets  Pass. 
R.  Co.  10  Phila.  852;  Larimer  &  L.  Street  R.  Co.  v. 
Larimer  Street  R.  Co.  187  Pa.  533;  Faust  v.  Second 
&  Third  Street  Pass.  R.  Co.  3  Phila.  164;  Sherlock  v. 
Kansas  City  Belt  R,  Co.  (Mo.)  43  S.  W.  629,  680. 

And  a  railroad  over  and  along  a  highway  ot>- 
structing  it  Is  a  nuisance  where  no  express  or  legat 
statutory  authority  is  granted  for  the  erection 
thereof.  Com.  v.  Old  Colony  &  F.  River  R.  Co.  14 
Gray,  98. 

Without  the  authority  of  the  legislature  a  rail- 
road corporation  has  no  right  to  Interfere  in  any 
way  with  any  ordinary  road  or  highway  and  every 
obstruction  which  such  corporation  causes  to  be 
placed  In  such  road  stands  on  the  same  ground  as 
an  obstruction  similarly  placed  by  any  Individual; 
and  an  ot)structlon  endangering  the  public  travel 
is  a  nuisance  for  which  the  party  placing  it  there 
will  be  liable  in  damages  in  case  any  Injury  should 
be  caused  thereby.  Hamden  v.  New  Haven  &  N. 
Co.  27  Conn.'158, 166.  To  the  same  effect,  Linsley  v. 
Bushnell,  15  Conn.  225,  38  Am.  Dec.  79. 

If,  through  the  unlawful  acts  of  a  railroad  com- 
pany in  maintaining  its  railroad  upon  the  public 
streets  of  the  city.  It  occasions  injuries  for  which 
the  public  authorities  have  been  forced  to  make 
compensation,  the  city  authorities  will  have  a  right 
to  recover  the  amount  of  damages  thereby  occa- 
sioned against  such  railroad  company  by  reason  of 
the  nuisance  thereby  created.  Hamden  v.  New  Ha- 
ven &  N.  Co.  27  Conn.  158. 

A  railroad  charter  which  legalizes  the  use  of  the 
streets  by  a  railroad  company  does  not  authorize 
the  erection  of  an  emtMinkment  except  on  condi- 
tion that  it  shall  restore  the  road  to  its  former  state 
of  usefulness,  and  where  such  usefulness  can  only 
be  re-established  by  the  erection  of  good  and  suf- 
ficient railings  on  the  sides  of  the  embankment,  un- 
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Hotel  westward  to  the  end  of  Beach  avenue 
drive,  a  distance  of  about  1,500  feet,  the  effect 
of  which  is  iDjurious  to  the  said  Beach  avenue 
and  the  right  of  the  traveling  public  therein. 
Now,  therefore,  be  it  resolved,  that  the  said 
railroad  company  be  notified  and  requested  to 
remove  the  said  extension  at  once,  and  if  they 
8hall  refuse  to  comply  with  such  notice  and 
request  that  said  committee  shall  be  empow- 
ered and  directed  to  employ  counsel  and  take 
legal  measures  in  behalf  of  the  city  to  enforce 
the  same." 

The  ordinance  was  introduced  June  8,  and 
adopted  June  18.  1895.  and  is  as  follows: 
•An  Ordinance  Relating  to  the  Railroad  En- 
croachments   and    Obstructions    in    Beach 
Avenue. 

"Sec.  1.  Be  it  ordained  and  enacted  by  the 
inhabitants  of  the  city  of  Cape  May,  in  city 


council  assembled,  and  it  is  hereby  enacted  by 
the  authority  of  the  same,  that  the  extension 
to  their  street  railroad  which  the  Cape  May. 
Delaware  Bay.  and  Sewell's  Point  Railroad 
Company'  made  on  the  28th  day  of  May,  1895, 
on  Beach  avenue,  from  the  Sea  Breeze  Hotel 
westward  to  the  end  of  Beach  avenue  drive, 
without  the  sanctioo  or  authority  of  city  coun- 
cil, is  an  unlawful  obstruction  and  encum- 
brance in  and  upon  the  said  avenue;  and  the 
street  committee  is  hereby  authorized  and  di- 
lected  to  remove  the  same,  and  the  mayor  of 
the  city  is' hereby  requested  to  aid  and  assist 
the  said  committee  in  the  enforcement  of  this 
ordinance  according  to  the  duty  imposed  upon 
him  by  the  city  charter. 

"Sec.  2.  Abd  be  it  ordained  and  enacted  by 
the  authoritv  aforesaid,  that  this  ordinance 
shall  take  efifecc  immediately." 


til  such  rallinfis  are  erected  the  embankment  is  a 
nuisance  to  the  biKb way  notwithstanding  the  use- 
fulness of  the  road,  and  the  statute  of  limitations 
will  not  protect  the  corporation  against  liability, 
as  every  continuance  of  a  nuisance  amounts  to  a 
new  nuisance.  Hamden  v.  New  Haven  &  N.  Ck). 
27  Conn.  158. 

In  Vason  v.  South  Carolina  H.  Co.  42  Oa.  631,  it 
was  aliened  that  locomotive  entrines  ruuniner  on  a 
railway  in  certain  streets  in  a  city  were  a  oulsanoe 
tendingr  to  the  immediate  annoyance  of,  or  working 
hurt,  inconvenience,  and  damage  to  the  citizens  in 
general,  as  impeding  and  obstructing  the  free  and 
common  use  of  the  streets,  and  by  the  shaking  of 
the  houses  and  breaking  the  plaster  of  the  same, 
and  disturbing  the  occupants  by  the  noise  of  the 
bells  and  steam  and  the  frlgbtoniDg  of  animals 
in  the  street  and  also  as  endangering  the  life  of 
the  citizens*  some  having  been  killed.  The  court 
held  that  the  use  of  steam  on  Fuch  a  railroad,  being 
specially  permitted  by  the  public  authorities,  could 
not  therefore  be  abated  as  a  nuisance,  although  if 
in  its  use  acts  were  done  t)eyoDd  the  scope  of  the 
permission,  and  if  the  use  be  in  a  manner  not  con- 
templated by  the  public  authorities,  equity  would 
restrain  it  within  the  bounds  prescrit)ed. 

Where  a  railroad  i9  constructed  without  author- 
ity, either  from  the  state  through  the  legislative 
branch  of  the  government,  or  from  a  municipal 
corporation,  it  is  a  public  nuisance  and  unlawful, 
and  may  be  made  the  subject  of  proceedings  to 
abate  it  at  the  hands  of  the  proper  authorities  in 
the  local  jurisdiction,  but  cannot  be  abated  at  the 
instance  of  a  private  individual.  Garnett  v.  Jack- 
sonville, St.  A.  &  H.  River  R.  Co.  30  Fla.  889. 904. 

In  Denver  &S.  R.  Co.  v.  Denver  City  R.  Co.  2 
Colo.  673,  street  railroads  constructed  in  a  public 
street  without  authority  of  law  are  held  to  be  a 
continuous  obstruction  and  a  public  nuisance. 
And  being  so  constructed  without  right  no  matter 
how  little  inconvenience  the  permanent  appropria- 
tion of  the  street  may  occasion,  such  a  railroad  can- 
not defend  itself  from  the  charge  of  nuisance,  but  if 
authorized  by  law  their  acts  may  t>e  Justifiable  no 
matter  how  much  inconvenience  to  the  public 
they  may  occasion. 

An  obstruction  of  a  highway  by  the  construction 
of  a  railroad  across  it  in  a  manner  not  authorized 
by  law  is  a  nuisance.  Com.  v.  Vermont  &  M.  R. 
Corp.  4  Gray,  22, 24;  Com.  v.  Nashua* L.  R.  Corp.  2 
Gray,  54;  Com.  v.  Proprietors  of  New  Bedford 
Bridge,  2  Gray,  339. 

In  State  v.  Tupper.  Dud.  L.  i:i5.  it  was  held  that 
the  South  Carolina  acts  of  1828,  1832,  authorizing 
and  empowering  a  railroad  company  to  construct 
a  single  track  on  its  road,  but  prohibiting  the  use 
of  any  locomotive  steam  engine  below  a  certain 
street,  and  also  providing  that  the  railroad  should 
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be  constructed  so  as  not  to  impede  the  ordinary 
passage  of  carriages  and  persons  along  the  roads 
and  streets  and  squares  of  the  city,  did  not  neces- 
sarily imply  that  steam  power  should  be  used  as  a 
means  of  propelling  such  cars,  and  the  company 
using  such  power  would  be  liable  for  any  nuisance 
occasioned  thereby. 

By  9  1  of  chap.  255  of  the  New  York  Laws  of  1855. 
the  commissioner  or  commissioners  of  highways  in 
each  of  the  towns  of  the  state  are  empowered  to 
bring  any  action  against  any  railroad  corporation 
that  may  be  necessary  or  proper  to  sustain  the 
rights  of  the  public  in  and  to  any  highway  in  puch 
town,  and  to  enforce  the  performance  of  any  duty 
enjoined  upon  any  railroad  corporation  in  relation 
to  any  highway  in  the  town  of  which  they  are  com- 
missioners, and  to  maintain  an  action  for  damages 
or  expenses  which  any  town  may  sustain  or  may 
have  sustained,  or  may  be  put  to  or  may  have  been 
put  to,  in  consequence  of  any  act  or  omission  of 
such  corporation  in  >'iolation  of  any  law  in  rela- 
tion to  such  highway,  but  nothing  in  the  act  is  to 
be  construed  a?  impairing  the  right  of  any  per- 
son or  officer  to  bring  any  other  action  than  author- 
ized by  law. 

It  has  been  held  that  under  such  act  the  highway 
commissioners  have  power  to  bring  action  against 
a  railroad  company  constructing  its  road  on  and 
along  two  highways  without  first  obtaming  au- 
thority, and  for  failure  to  restore  such  blghwaj-s  to 
their  former  ?tate  of  usefulness.  Barse  v.  Herki- 
mer, N.  &  P.  Narrow  Gauge  R.  Co.  13  N.  T.  S.  R. 
215.217. 

Although  power  may  be  given  to  a  street. rail- 
road company  to  carry  its  tracks  along  streets  of  a 
city,  yet  it  cannot,  in  the  exercise  of  such  right, 
cause  any  unnecessary  obstruction  to  the  public 
street,  and  the  power  to  cause  such  obstruction 
cannot  be  derived  from  any  resolution  of  a  com- 
mon council  no  matter  how  comprehensive  its 
terms  may  be.  and  therefore  the  city  authorities 
may  proceed  in  a  summary  manner  to  abate  such 
obstruction  as  a  public  nuisance,  e8{)ecially  after 
notice  had  been  given  to  the  company  to  remove 
the  obstruction,  and  a  reasonable  time  has  elapsed 
to  enable  them  to  comply  with  such  notice.  Dela- 
ware. L.  &  W.  R.  Co.  v.  Buffalo,  4  App.  Div.  562. 

In  Delaware,  L.  &  W.  R.  Co.  v.  Buffalo,  4  App. 
Div.  562,  the  court  Justified  the  proceedings  of  the 
common  council  of  the  city  under  N.  Y.  Laws  1890L 
chap.  519.  tit.  9.  6  5,  whereby  they  condemned  a 
bridge  which  had  been  erected  by  the  railroad 
company  across  a  street  of  the  city  as  a  nuisance, 
although  at  the  time  such  bridge  was  buiit  the 
company  had  the  sanction  of  the  city  thereto,  and 
the  New  York  laws  empowered  such  company  to 
use  the  streets  ot  the  city. 

And  although  a  railroad  company  may  have  a 
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The  principal  question  raised  by  the  writ  re- 
lates to  the  validity  of  this  ordinance,  and  it 
is  important  to  first  note  the  relation  of  the 
parties  to  the  controversy.  The  defen<lant  in 
error  is  a  railway  corporation  foroaed  by  the 
merger  and  consolidation,  under  the  laws  of 
this  state,  of  three  companies,  and  has  been 
for  several  years  past  operating  a  street  rail- 
way in  and  through  the  city  of  Cape  May  to 
adjacent  points;  and  a  map  of  this  consolidated 
road  is  on  file  in  the  office  of  the  secretary 
of  state,  showing  the  true  location  of  the 
same,  as  required  by  law.  The  validity  of  this 
consolidation,  and  the  right  of  the  new  corpo- 
ration to  exercise  all  the  privile&:es  and  fran- 
chises possessed  by  the  constituent  roads  out  of 
which  it  was  formed  by  the  merger,  are  not 
challenged  in  these  proceedings.  The  city 
council  of  Cape  May,  the  plaintiff  in  error,  by 


an  ordinance  dated  June  29,  1892,  granted  to 
the  Cape  May  &  Schellenger's  Landing  Rail- 
road Company,  one  of  the  three  companies 
merged  into  and  now  forming  the  Cape  May, 
Delaware  Bay,  &  Sewell's  Point  Railroad 
Company,  "permission  to  lay,  construct,  main- 
tain, and  operate  a  railroad,  with  the  neces- 
sary switches  and  turnouts,  upon  and  adjoin- 
ing the  board  walk  from  Madison  avenue,  in 
the  city  of  Cape  May,  to  Wood  street,  in  said 
city,  and  from  Wood  street,  crossing  the  said 
board  walk  to  the  southerly  side  of  Beach  ave- 
nue, and  thence  extending  inside  and  adjoin- 
ing the  board  walk  along  the  same  to  Broad- 
way, and  thence  to  the  northwardly  aide  of 
Beach  avenue  and  extending  to  the  boundary 
line  of  the  city  of  Cape  May."  Other  provi- 
sions follow,  providing,  among  other  things, 
that  the  propelling  power  for  its  cars  shall  be 


riffht  to  use  the  public  places  spec! tied,  it  has  no 
rifrbtto  unreasonably  and  unnecessarily  obstruct 
them,  for  an  improper  or  unreasonable  exercise 
of  a  riffbt  to  use  a  street  may  t)ecome  a  nuisance. 
State  V.  Louisville.  N.  A.  &  C.  R.  Co.  86  Ind.  114, 118; 
State  V.  Berdetta,  73lDd.  183.  38  Am.  Hep.  117. 

Tn  Windsor  v.  Delaware  &  H.  Canal  Co.  92  Hun, 
127,  as  it  was  found  that  the  railroad  constructed 
by  the  defendant  company  materially  and  un- 
neoessariiy  impaired  the  usefulnessof  the  highway, 
and  that  no  necessity  existed  for  requiriDgr  such  a 
narrow  passajreas  was  then  maintained  by  the  de- 
fendant, the  court  abated  the  nuieanoe. 

The  principle  applicable  in  such  a  case  is  that  the 
doing  of  a  lawful  act  In  an  illeeral  and  wronRful 
manner  may  cause  the  thinsr  done  to  be  treated  as 
a  public  nulpance.  State  v.  Louisville,  N.  A.  &  C. 
H.  Co.  86  Ind.  114, 116. 

In  BuHinfrton  v.  Pennsylvania  R.  Co.  (X.J.  Ch.) 
38  Atl.  849.  850.  it  is  Paid  to  t)e  entirely  settled  that 
without  statutory  authority  expressly  g-iven  or 
arisincr  from  necessary  implication,  a  railroad 
placed  longitudinally  in  a  street  is  a  nuisance,  and 
that  a  railroad  so  placed  is  regarded  as  practically 
an  exclusive  appropriation  of  that  part  of  the  street 
which  it  occupies  to  a  use  inconsistent  with  the 
legitimate  use  of  the  street  by  the  public,  its  pres- 
ence in  the  street  being  as  repugnant  to  the  rights 
of  the  public  ns  the  presence  of  a  church  or  a 
market  house,  or  any  other  structure  devoted  to 
private  objects. 

So,  a  railroad  company  erecting  a  building  upon 
the  public  highway,  and  continuing  it  there  and 
placing  cars  ou  the  public  highway  and  suffering 
them  to  remain  therein  is  guilty  of  creating  a  pub- 
lic nuisance.  State  v.  Morris  &  E.  R.  Co.  23  N.  J. 
L.  360,  364. 

And  a  railroad  company  having  power  to  con- 
struct its  road  along,  upon,  or  across,  or  to  use  an 
existing  highway,  cannot  so  construct  it  as  to  ob- 
struct the  use  of  the  highway  by  the  public,  and  it 
may  be  called  upon  to  remove  such  obstruction 
and  to  abate  the  nuisance  by  grading  the  highway 
to  the  surface  of  the  railroad,  or  by  carrying  the 
highway  under  or  over  the  railroad,  but  it  cannot 
be  ordered  to  absolutely  remove  the  constitutent 
elements  of  the  roadbed  from  the  highway.  Palat- 
ka  &  I.  River  R.  Co.  v.  State,  23  Fla.  546,  558. 

In  Donuaher  v.  State.  8  Smedes  &  M.  649,  the  de- 
fendant was  charged  with  a  public  nuisance  in  ob- 
structing the  streets  in  that  he  was  grading  and 
hauling  dirt  for  a  street  railroad  company  which 
was  preparing  the  streets  for  the  purpose  of  laying 
its  tracks  under  an  act  of  the  legislature  which  it 
was  alleged  gave  the  company  power  to  so  con- 
struct its  road,  and  the  question  was  whether  it 
could  so  proceed,  inasmuch  as  the  title  to  the 
streets  was  vested  in  the  city.  The  court  held  the 
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defendant  liable,  for  the  reason  that  the  act  incor- 
porating the  company  did  not  give  it  the  right  to 
so  use  the  streets  without  the  consent  of  the  cor- 
poration and  without  complying  with  the  munici- 
pal laws  regulating  such  use  of  the  streets. 

The  placing  of  an  embankment  upon  a  street, 
thereby  changing  the  face  and  character  thereof, 
by  a  railroad  company,  so  as  entirely  to  prevent 
the  passing  and  repassing  across  the  same,  and  so 
as  to  prevent  the  turning  of  vehicles  into  and  from 
the  street  thereby  rendering  it  entirely  useless  as 
a  street,  is  a  diversion  of  the  street  from  customary 
use  and  enjoyment  by  the  inhabitants,  and  creates 
a  public  nuisance.  Savannah,  A.  &  6.  R.  Co.  v. 
Shiels.  88  Gb.  601,  618:  Columbus  v.  Jaques,  30  Ga. 
506;  State  v.  Mobile,  5  Port.  (Ala.)  279, 30  Am.  Dec 
564. 

A  railroad  company,  in  order  to  justify  the  plac- 
ing of  an  embankment  in  a  highway,  must  resort 
to  its  charter  or  to  the  general  statute?  author- 
izing it,  and  where  there  is  no  uncertainty  in  re- 
spect to  the  terms  of  the  grant,  and  It  only  author- 
izes the  old  highway  to  be  altered  provided  it  is 
restored  to  its  former  state,  or  put  in  as  good  re- 
pair as  at  the  time  of  altering  the  same,  the  com- 
pany will  be  bound  to  compensate  the  town  for  any 
damages  occasioned  by  obstructions  caused  by  such 
company  in  the  use  of  its  road.  Hamden  v.  New 
Haven  &  N.  Co.  27  Conn.  158, 166.      * 

In  Cincinnati  R.  Co.  v.  Com.  80  Ky.  137,  the  leav- 
ing of  a  hand  car  upon  the  road,  and  hanging  upon 
such  car  boxes  and  clothing  by  reason  of  which« 
and  the  location  of  the  car  upon  the  road,  the 
horses  of  those  passing  were  frightened  and  the 
lives  of  persons  endangered,  was  held  to  be  a  pub- 
lic nuisance  and  an  unlawful  obstruction. 

So,  in  Louisville,  C.  &  L.  R.  Co.  v.  Com.  80  Ky.  143, 
44  Am.  Rep.  408,  the  habitual  running  by  a  railroad 
of  its  trains  at  an  unsafe  and  unreasonable  rate  of 
speed,  thereby  endangering  persons  traveling  upon 
the  turnpike,  without  giving  warning  signals  or 
taking  precaution  to  avoid  injuring  such  persons, 
was  held  to  constitute  a  public  nuisance  of  such 
a  character  that  contributory  negligence  by  the 
persons  using  the  highway  would  furnish  no  ex- 
cuse or  defense. 

The  laying  of  a  street  railroad  many  be  enjoined 
as  a  nuisance  at  the  instance  of  the  public  author- 
ities where  the  provisions  of  the  city  ordinance 
respecting  the  f^ame  have  not  been  complied  with. 
Metropolitan  City  R.  Co.  v.  Chicago.  96  111.  620. 

If  such  a  road  deviates  from  the  course  laid  out, 
or  extends  further  than  the  limit  fixed  by  the  au- 
thorities, it  is  an  obstruction  to  the  street  and  a 
public  nuisance  so  far  as  it  exceeds  the  legal  limit. 
Com.  V.  Erie  &  N.  E.  R.  Co.  27  Pa.  339,  67  Am.  Dec. 
471. 

So,  an  injunction  will  be  granted  to  restrain  the 
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electric'  motors,  and  also  that  the  compaov 
shalllile  its  acceptance  of  the  ordinance  with 
the  city  recorder,  which  was  done.  It  will  be 
perceived  that  the  ordinance  gives  permission 
to  conduct  and  operate  the  railroad,  with  the 
necessary  switches  and  turnouts;  and  also  that 
the  route  includes  Beach  avenue,  from  which 
that  part  of  the  defendant's  road  described  in 
the  resolution  and  ordinance  was  to  be  removed. 
After  the  passage  of  this  ordinance  the  com- 
pany laid  its  tracks  and  two  turnouts  on  Beach 
avenue,  and  the  road  had  been  operated  with 
these  sidings  for  over  two  years  witbout  objec- 
tion, when,  in  May,  1895,  the  two  were  con- 
nected by  the  addition  of  about  470  feet,  and 
thus  converted  into  one  turnout  of  about 
1,500  feet  in  length.  This  act  on  the  part  of 
the  company  ^ave  occasion  for  the  passage  of 
the  ordinance  m  question,  and  also  the  resolu- 


tion. The  purport  of  the  ordinance  is  to  ad- 
judge this  turnout,  or  '^extension."  as  it  is 
termed  in  the  ordinance,  an  unlawful  obstruc- 
tion amounting  to  a  nuisance,  and  to  direct 
its  removal  as  such.  This  is  the  status,  as 
claimed  by  counsel  for  the  plaintiff  in  error, 
who,  in  his  brief,  says,  **0n  the  fourth  of 
June  city  council  passed  a  resolution  directing 
the  street  committee  to  take  legal  measures  for 
the  removal  of  said  extension,  and  on  the 
13th  of  the  same  month  passed  an  ordinance 
declaring  the  said  extension  to  be  a  nuisance, 
and  ordering  its  removal." 

The  general  proposition  that  the  municipal 
authorities  of  a  city  may,  in  certain  cases,  re- 
move in  a  summary  manner  obstructions  from 
its  streets,  will  not  be  controverted  by  any- 
one. Power  to  do  this  is  given  to  the  council 
of  Cape  May.     Laws  1875,  p.  206,  ^  19.     But 


obstruction  of  the  streets  by  a  railroad  company 
not  authorized  bylaw  to  use  them,  even  thouflrh  it 
may  have  the  consent  and  authority  of  the  munici- 
pal auihorltiep.  Atty.  Gen.  v.  Lombard  &  S.  Street 
Pass.  K.  Co.  1  W.  N.  C.  4«9. 

And  a  city  is  a  proper  party  to  a  bill  In  equity  to 
restrain  the  wrongful  use  of  its  streets  by  a  street- 
railroad  company,  sucb  use  oonstitutinK  an  ob- 
struction and  a  nuisance.  Philadelphia  v.  Thir- 
teenth &  Fifteenth  Streets  Pass.  R.  Co.  8  Phila. 
648. 

A  railroad  company  erecting  a  road  over  a  pub- 
lic higrhway.  contrary  to  the  provisions  of  its 
charter,  and  to  the  authority  of  the  selectmen 
of  the  town,  which  required  a  draw  bridge  to  be 
erected  over  the  same  for  the  accommodation 
of  the  public,  creates  an  obstruction  in  the  nature 
of  a  public  nuisance  for  which  it  is  liable  to  indict- 
meot  by  tbe  public  authorities.  Com.  v.  Nashua  & 
T.  R.  Corp.  S  Gray,  54. 

To  set  up  or  establish  a  railroad  in  a  street,  when 
there  is  not  sufficient  authority  to  sanction  it,  is  to 
set  up  that  which  Is  per  se  a  nuisance,  because  It  is 
an  invasion  of  the  rigrht  of  the  public,  and  becomes 
a  purpresture  by  making  too  exclusive  to  one  that 
which  ou(?ht  to  t>e  common  to  everyone,  and  it  ob- 
structs and  impedes  the  free  use  of  a  public  road 
or  street,  interferinflr  with  the  freedom  of  transit. 
Atty.  Gen.  v.  Lombard  &  S.  Street  Pass.  R.  Co.  1  W. 
N.  C.489. 

The  occupation  of  a  public  road  by  a  track  of  a 
railroad  operated  by  steam,  which  effectually  pre- 
vents the  use  of  the  part  so  occupied  by  the  public 
as  a  hiflrhway  for  ordinary  travel,  for  which  these 
lands  are  dedicated,  and  for  which  ordinary  roads 
are  laid  out,  unless  authorized  by  law,  is  a  public 
nuisance  which  may  be  abated  by  the  public  au- 
thorities. Atiy.  Gen.,  Stickle,  v.  Morris*  E.  R.  Co. 
19  N.  J.  Eq.  386,  893. 

A  city  may.  in  the  exercise  of  its  police  power, 
make  reasonable  regulations  for  railroad  opera- 
tions within  the  city  limits,  but  the  mere  declara- 
tion of  the  city  council  that  such  a  structure  in  its 
street  is  a  nuisance  does  not  render  it  such  or  make 
the  company  bound  to  abandon  or  remove  such 
track  even  though  there  may  be  a  provision  in  a 
city  ordinance  making  such  companies  liable  to  the 
regulations  imposed  by  future  ordinances  of  the 
city.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Joiiet,  79  ill.  26, 4a 

Any  unauthorized  use  of  tbe  highway,  in  the  ab- 
sence  of  special  authority  under  charter,  must  he 
presumed  to  have  been  granted  to  a  railroad  com- 
pany on  the  condition  that  its  exercise  should  be 
consistent  with  the  establishment  of  the  highway 
and  in  accordance  with  Its  use  by  the  public,  and  a 
railroad  company  should  not  afterwards  be  per- 
mitted to  destroy  the  usefulness  of  the  public  way 
by  allowing  its  own  road  and  approaches  thereto 
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to  become  dangerous  for  the  want  of  repairs,  and 
therefore  where  a  railroad  company  neglects  such 
duty  It  is  guilty  of  a  nuisance.  Paducab  &  £.  R. 
Co.  v.  Com.  80  Ky.  147, 149. 

And  in  Brooklyn  Steam  Transit  Co.  v.  Brooklvn, 
78  N.  Y.  524,  531.  it  is  stated  that  a  city  has  as  much 
right  to  question  the  use  of  its  streets  by  a  street- 
car company  as  a  private  owner  has  to  question  the 
use  of  his  propertj-,  and  the  tact  that  such  a  com- 
pany has  already  built  a  certain  length  of  its  road 
does  not  alter  the  fact,  where  the  act  is  done  with- 
out any  authority,  and  is  therefore  wrongful. 

In  Louisville  City  R.  Co.  v.  Louisville.  8  Bush,  417, 
the  right  of  the  municipal  government  in  the  exer. 
else  of  its  sound  discretion  to  make  reasonable  and 
proper  regulations  prescribing  the  manner  In  which 
the  right  of  way  of  a  street-railroad  company 
should  be  exercised  was  upheld,  the  city  govern- 
ment having  the  general  power  to  regulate  the  use 
and  enjoyment  of  private  property  in  the  city  so  as 
to  prevent  what  proves  |)erniciou6  to  the  citizens 
generally,  and  also  power  to  prevent  tbe  use  from 
becoming  a  nuisance.  In  that  case  the  city  sought 
to  substitute  the  tram  rail  for  tbe  present  rail  as 
used  on  the  street-railroad  tracks  by  the  company. 

Under  a  charter  giving  power  to  pass  all  laws  and 
ordinances  necessary  for  the  preservation  of  the 
health,  peace,  prosperity,  comfort,  and  security  of 
the  citizens  of  the  city  not  inconsistent  with  tbe 
Constitution  and  laws  of  the  state,  an  ordinance 
prohibiting  boys  and  other  persons  unconnected 
with  railway  trains,  except  passengers  and  other 
persons  in  the  act  of  taking  passage,  from  getting 
off  or  on  any  engines  or  cars  at  the  depot  or  else- 
where in  the  city  limits,  and  providing  a  penalty 
therefor,  was  upheld  as  a  police  regulation  for  tbe 
welfare  and  a  proper  regulation  of  municipal  gov- 
ernment.   Bearden  v.  Madison,  73  Ga.  184, 186. 

So.  under  a  charter  giving  a  dty  express  power  to 
regulate  the  use  of  all  its  streets,  and  to  regulate 
all  vehicles,  business,  trades,  and  associations,  and 
declare,  abate,  and  prevent  nuisances  on  public 
or  private  property,  a  city  has  power  to  pass 
an  ordinance  regulating  the  speed  of  cars  and 
locomotives  propelled  by  steam  power  within 
the  limits  of  the  city,  and  also  to  prevent  tbe  same 
from  obstructing  any  street  crossing  or  standing 
thereon  for  a  longer  period  than  five  minutes,  and 
also  to  compel  them  when  moving  to  sound  a  bell, 
and  also  in  case  of  a  freight  car  backed  within  tbe 
city  limits  to  station  a  man  on  the  top  of  the  car  at 
tbe  farthest  end  of  the  engine  to  give  signals,  even 
though  there  may  be  no  express  provisions  or  au- 
thority in  its  charter  to  pass  such  an  ordinance,  tbe 
same  being  within  the  general  police  power  and 
therefore  violative  of  no  provision  of  the  Const!- 
tution.    Merz  v.  Missouri  P.  R.  Co.  88  Mo.  87i,  «7«w 

The  same  ordinance  was  passed  upon  in  tbe  case 
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such  power  wiihout  notice  or  hearing  should 
be  exercised  only  in  cases  of  nuisances  per  se, 
and  which  are  unquestioned  and  obvious,  such 
as  obstructions  on  a  street  which  impede  travel 
or  endanger  the  safety  of  persons  using  it.  A 
street  railway  is  not  such  an  unlawful  obstruc- 
tion as  can  be  summarily  and  forcibly  removed 
by  police  intervention,  when  its  construction 
has  been  authorized  by  the  city  council,  and  it 
does  not  clearly  appear  that  the  authority  has 
been  exceeded.  In  such  a  case  some  less  sum- 
mary remedy  should  be  sought,  if  any  griev- 
ance exists.  The  ordinance  passed  by  the  city 
council  in  1892  empowered  the  company  to 
construct  all  necessary  turnouts.  It  is  in  evi- 
dence and  uncontradicted  that  the  business  of 
the  company  made  this  lengthened  turnout 
necessary  in  order  that  its  cars  might  be  prop- 
erly operated  at  this  point.   Two  turnouts  had 


been  in  use  at  this  place  since  1898  without 
protest  from  anyone,  and  the  act  complained 
of  merely  connected  the  two  by  an  addition  of 
470  feet;  makins;  one  siding  of  about  1,500 
feet,  instead  of  1,000  feet  in  the  two  old  ones. 
It  does  not  appear  how  this  turnout,  onlv  about 
one  third  longer  than  the  two  previously  used, 
could  have  so  interfered  with  the  public  safety 
or  convenience  as  to  require  its  immediate  and 
forcible  removal  without  notice  or  a  hearing 
given  to  the  company.  In  Wood,  Nuisances, 
8d  ed.  977,  it  is  said:  "The  fact  that  a  particu- 
lar use  of  property  is  declared  a  nuisance  by 
an  ordinance  of  the  city  does  not  make  that  use 
of  property  a  nuisance  unless  it  is  in  fact  so. 
and  comes  within  the  common-law  or  statutory 
idea  of  a  nuisance."  Furthermore,  the  adop- 
tion of  this  ordinance  by  the  city  council  was 
at  once  both  an  adjudication  of  the  rights  and 


of  Rafferty  v.  Missouri  P.  H,  Co.  91  Mo.  33,  althougrh 
in  that  case  it  was  held  that  it  did  not  apply  to  a 
case  where  the  railroad  employees  were  simply  en- 
gaged in  eettinir  cars  In  a  car  yard. 

And  also  in  Wilklns  v.  St.  Louis,  I.  M.  &  S.  R.  Co- 
101  Mo.  93. 

So.  a  similar  ordinance  was  upheld  In  O rube  v. 
Misgouri  P.  R.  Co.  98  Mo.  880,  4  L.  R.  A.  776, 

Whatever  is  danjrerous  to  human  life  or  detri- 
mental to  health,  and  whatever  renders  the  air  or 
human  food  or  drink  unwholesome,  is  a  nuisance 
within  chap.  956  of  the  New  York  Laws  of  1867.  ft  6. 
Jamaica  v.  Lonjr  Island  R.  Co.  87  How.  Pr.  379,  382, 
In  which  case  the  railroad  company  was  charged 
with  violating  the  villa>re  ordinance  relating  to 
manure  and  other  offensive  sutMtances,  but  the  case 
turned  solely  upon  the  question  whether  or  not  the 
villa^re  ordinance  was  not  superseded  by  the  act  of 
the  leflrisiature  of  1866.  which  create(ta  metropolitan 
Sanitary  district  and  the  board  of  health,  under 
which  the  above  specified  powere  were  given  to»tbe 
boards  of  health. 

In  South  (;ovlnirton  &  C.  Street  R.  Co.  v.  Berry, 
93  Ky.  43,  15  L.  R.  A.  604,  an  ordinance  providing 
that  street  cars  ruoninff  upon  the  streets  of  the  city 
should  have  two  persons,  a  driver  and  a  conductor, 
on  each  car,  and  that  every  failure  to  have  the 
same  should  subject  the  president  and  the  officers 
of  the  company  to  a  fine,  and  empowering  the 
police  of  the  city  to  cause  any  car  not  having  such 
driver  and  conductor  to  be  returned  to  the  stable, 
passed  pursuant  to  a  charter  Riving  the  city,  inter 
alia,  a  right  to  cause  the  removal  or  abatement  of 
any  nuisance,  was  held  constitutional  and  ^'alid  as 
merely  protecting  the  public  from  the  danger  ex. 
isting  from  running  the  cars  without  proper  con- 
trol and  sufficient  force,  and  providing  for  their  re- 
moval if  attempted  to  be  run  otherwise  than  as 
provided,  in  order  to  prevent  their  becoming  a 
nuisance. 

But  a  similar  ordinance  was  held  invalid  in 
Brooklyn  Crosstown  R.  Co.  v.  Brooklyn,  87  Hun, 
413,  although  that  case  turned  upon  the  construc- 
tion placed  upon  the  act  incorporating  the  road  and 
the  acts  regulating  and  defining  the  powers  of  the 
municipality. 

In  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Brown,  67|Ind. 
4.\  33  Am.  Rep.  78,  the  court  upheld  an  act  calling 
upon  railroad  companies  when  approaching  a  cross. 
ingor«  turnpike  or  other  public  highway  in  the 
state  to  sound  a  whistle  continuously  when  within 
not  less  than  80  nor  more  than  100  rods  from  such 
crossing  until  it  should  have  fuUy  passed  it,  pro- 
vided that  such  act  should  not  interfere  with  any 
ordinance  upon  the  subject.  Upon  the  defendants 
contending  that  such  constant  whistlmg  would 
amount  to  a  nuisance,  the  court  stated  that  al- 
though such  whistling  might  amount  to  a  nui- 
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sance,  yet  when  deemed  necessary  for  the  public 
erood  it  might  be  permitted  or  required,  for  the 
reason  that  the  operation  of  railroads  might,  in 
many  instances,  without  legislative  sanction,  be  in 
itself  a  nuisance,  although  such  legislative  sanction 
was  not  a  legal  nuisance. 

So,  an  ordmance  which  prohibits  the  use  of  cer- 
tain streets  by  cars,  engines,  carriages,  or  other  ve- 
hicles drawn  or  propelled  by  steam  does  not  impair 
any  vested  rights  conferred  upon  a  railroad  com- 
pany by  Its  charter,  neither  does  it  deprive  the 
company  of  Its  property  without  due  process  of 
law.  Richmond,  F.  ^  P.  R.  Co.  v.  Richmond,  96  U. 
S.  531,  529,  24  L.  ed.  784,  737. 

Under  an  act  Incorporating  the  town,  and  an  act 
amending  the  same,  which  gives  the  authorities 
the  control  and  supervision  of  the  highways, 
streets,  alleys,  public  grounds,  and  parks  in  the 
town,  and  to  define  and  declare  what  shall  k>6 
deemed  nuisances,  and  to  prevent  and  abate  the 
same,  a  town  has  power  to  pass  an  ordinance  pro- 
hibiting the  use  of  steam  as  a  motive  power  for  the 
purpose  of  propelling  street  cars  where  there  is  no 
legislative  grant.  North  Chicago  City  R.  Co.  v. 
Lake  View,  ia5  111.  307,  213.  44  Am.  Rep.  788. 

In  Buffalo  &  N.  F.  R.  Co.  v.  Buffalo,  5  Hill,  209, 
211,  the  question  was  whether,  upon  the  construe 
tion  of  the  New  York  act  of  1837,  the  common 
council  had  power  to  restrain  a  railroad  company 
from  propelling  its  cars  by  steam  power  within  the 
corporate  limits  of  the  city,  the  act  providing  that 
the  common  council  should  have  power  to  make 
and  establish  ordinances  to  regulate,  within  the 
bounds  of  the  said  city,  the  grading  of  railroads  and 
the  running  of  railroad  cars.  The  court  stated  that 
under  the  provisions  of  such  charter  the  city  had 
power  by  ordinance  to  entirely  prohibit  the  use  of 
steam  for  such  purposes  upon  Its  streets,  the  act 
giving  the  city  a  large  discretion,  the  right  to  reg- 
ulate the  running  seeming,  ex  vi  termini,  to  imply 
an  authority  to  regulate  the  power  by  which  they 
were  to  be  driven. 

In  Whltson  v.  Franklin.  34  I nd.  392, 396,  the  court 
stated  with  approval  the  holding  of  the  court  in 
the  above  case  of  Buffalo  &  N.  F.  R.  Co.  v.  Buffalo, 
5  Hill,  209,  to  the  effect  that  if  a  train  of  cars  is  im- 
pelled by  force  of  steam  through  a  populous  city  it 
may  expose  the  inhabitants  to  unreasonable  perils 
to  such  an  extent  that  unless  conducted  with  more 
than  human  watchfulness  the  running  of  such  cars 
might  be  regarded  as  a  public  nuisance.  In  this 
case  the  city  prosecuted  the  defendants  for  a  vio- 
lation of  the  city  ordinance  in  driving  the  locomo- 
tive through  the  streets  at  a  faster  rate  than  4  miles 
an  hour  in  violation  of  the  ordinance. 

In  Spokane  Street  R.  Co.  v.  Spokane  Falls,  46  Fed. 
Rep.  822,  an  injunction  was  sought  to  prevent  the 
destruction  of  a  street-railway  company *s  track 
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a  coDdemnalion  of  the  property  of  the  de- 
fendant company  without  an  opportunity  to  be 
heard;  for  it  is  not  claimed  that  any  previous 
notice,  either  actual  or  constructive,  was  given 
to  the  company  of  the  action  of  the  council.* 
It  being  an  ordinance  which  affected  property 
rights,  the  defendant  in  error  was  entitled  to 
notice  before  its  passage. 

This  ordinance  cannot  be  sustained,  on  still 
another  ground.  It  is  unreasonable.  It  will 
be  perceived  that  it  directs  the  removal  of  the 
extension  to  the  street  railroad  made  on  the 
28th  of  May.  1895,  from  the  Sea  Breeze  Hotel 
westward  to  the  end  of  Beach  avenue  drive. 
This  distance  includes  the  whole  of  the  turn- 
out, both  the  old  part  and  the  new.  That  this 
was  the  purpose  of  tbe  council  is  made  clear 
by  the  resolution  introduced  concurrently  with 


the  ordinance,  in  which  the  extension  is  de- 
scribed in  tbe  same  manner,  and  the  words,  "a 
distance  of  about  1,500,"  feet  are  added.  It 
thus  contemplated  the  forcible  removal,  as  an 
unlawful  obstruction  of  the  street,  of  tbe 
whole  1,500  feet,  the  entire  turnout  of  the  de- 
fendant company  on  Beach  avenue,  two  thirds 
of  which  had  been  used  for  more  than  two 
years  without  protest  from  the  city  council,  or 
any  private  citizen  or  property  owner,  and 
which  was  laid  under  authority  from  the  city 
to  construct  "all  necessary  switches  and  turn- 
outs." In  47  N.  J.  L.  288,  in  State,  Pennsylva- 
nia R,  Co.,  V.  Jerttey  City,  the  late  Chief  Jus- 
tice Beasley  said:  *'The  third  and  last  ground 
was  that  the  ordinance  in  question  is  unrea- 
sonable, and  the  stress  of  the  argument  was 
properly  laid  on  this  point.    If  this  by-law  be 


situated  in  one  of  tbe  puhlic  streets  of  tbe  city,  and 
it  was  alleged  that  the  same  was  so  constructed  as 
required  by  the  conditions  of  the  city  ordinauce 
granting  the  franchise,  and  also  as  required  by  the 
conditions  of  tbe  contract  entered  into  by  the 
plaintiff  and  the  defendant  transit  company.  The 
answer  denied  that  tbe  track  was  constructed  In 
conformity  to  tbe  requirements  of  either  tbe  ordi- 
nance of  tbe  city  or  tbe  contract  with  such  transit 
company,  and  specified  the  imperfections  of  the 
track  and  the  failures  of  tbe  plaintiff  to  meet  the 
requirements  of  the  ordinance  and  oontract.  Tbe 
plaintiff  failing  to  introduce  sufficient  proof  to 
controvert  the  same,  the  court  beld  that  the  allega- 
tions of  the  defendant's  answers  were  an  obstacle 
to  the  granting  of  any  equitable  relief,  the  plaintiff* 
by  disregarding  the  obligations  and  terms  or  the 
ordinance  and  contract,  obstructing  travel  in  tbe 
street  and  creating  a  nuisance. 

So,  under  a  charter  giving  tbe  city  power  to  de- 
clare what  shall  be  considered  as  nuisances,  and  to 
prevent  and  remove  the  same,  and  to  regulate  the 
police  of  tbe  town,  and  to  make  such  ordinances  as 
tbe  good  of  the  Inhabitantb  of  the  town  may  re- 
quire, an  ordinance  prohibiting  tbe  running  of 
trains  within  the  town  at  a  greater  rate  of  speed 
than  6  miles  per  hour  is  valid.  Chicago,  B.  &  Q.  R. 
Co.  V.  Haggerty,  67  111.  118, 115. 

Under  a  charter  giving  a  city  power  to  pass  such 
ordinances  as  may  bo  deemed  necessary  for  the 
good  government  of  the  city,  to  control  streets  and 
alleys,  and  to  declare  what  shall  be  deemed  a  nui- 
sance, and  to  abate  tbe  same,  and  to  control  the 
laying  of  railroad  tracks  In  the  streets  and  alleys, 
an  ordinance  requiring  a  railroad  company  to  keep 
a  flagman  by  day.  and  a  red  lantern  by  nighty  at  a 
point  where  its  track  crosses  the  street  or  state 
road  over  which  only  the  usual  trains  pass  is  not 
a  reasonable  requirement,  especially  where  it  is  not 
shown  that  tbe  crossing  is  unusually  dangerous, 
the  charter  containing  no  express  grant  of  power 
to  pass  such  an  ordinance;  the  rigbt  to  do  so  not 
coming  within  tbe  police  power  of  the  municipality 
although  in  cases  where  tbe  crossings  are  dangerous 
to  the  public  safety  such  an  ordinance  might  be 
upheld.  Toledo,  W.  &  W.  R.  Co.  v.  Jacksonville,  67 
III.  87,39.  42, 16  Am.  Rep.  611.  See  also  Ravenna  v. 
Pennsylvania  Co.  46  Ohio  St.  118,  infra. 

An  ordinance  problbiting  a  railroad  engine, 
machine,  or  cars  from  standing  or  remaining  on  a 
traveled  railroad  cros6ing,u8ed  by  teams  and  travel, 
to  tbe  hindrance  and  detention  of  tbe  same  at  any 
time,  was  upbeld  in  Great  Western  R.  Co.  v.  Deca- 
tur, 38  111.  881,  383,  wherein  the  traveling  public 
were  put  in  peril  by  tbe  negligence  of  tbe  company 
n  allowing  a  train  of  cars  to  so  obstruct  tbe  public 
in  the  use  of  tbe  crossings  as  only  to  allow  a  nar- 
row space  of  12  lector  less  through  which  none  but 
a  gentle  team  could  pass  in  eafety. 
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In  State,  Delaware,  L.  &  W.  R.  Co.,  v.  East 
Orange,  41 N.  J.  L.  127,  the  effect  of  an  ordinance  of 
a  town  compelling  a  railroad  company  to  station 
and  maintain  a  flagman  in  the  daytime  and  in  the 
evening  at  a  point  where  its  railroad  tracks 
crossed  certain  streets,  such  person  with  a  flag  and 
liirbted  lantern  to  give  warning  of  the  approach  of 
the  locomotives,  engines,  and  cars,  is  simply  to  en- 
force a  common-law  obligation,  and  guard  against 
any  nuisanoe  by  the  company  iothe  construction 
of  its  road,  and  is  therefore  a  valid  exercise  of  a 
municipal  power,  being  for  the  preservation  of  the 
public  safety. 

And  in  Glaessner  v.  Anheuser-Busch  Brewing 
Asso.  100  Mo.  508,  a  private  railroad  track  construct- 
ed with  the  authority  of  the  city  officers  was  beld  to 
be  a  public  nuisance,  the  powers  given  to  the  city 
with  respect  to  the  regulations  of  the  use  of  tbe 
streets  extending  to  public  uses,  and  not  private. 

So,  in  Com.  v.  Old  Colony  k  F.  River  R,  Co.  14 
Qray,  98, 96,  the  defendants,  who  bad  been  found 
gu|lty  of  a  nuisance  upon  tbe  highway  by  unlaw- 
fully laying  and  constructing  a  railroad  thereon, 
sought  to  relieve  themselves  from  liability  by  rea- 
son of  a  statute  subsequently  passed  oonflrminff 
the  location  of  such  road,  but  the  court  determined 
that  tbe  effect  of  such  statute  only  prevented  the 
encroachment  on  the  highway  from  being  here- 
after deemed  a  common  nuisance,  and  did  not 
prevent  its  being  declared  a  nuisance  theretofore. 

The  question  whether  tbe  tracks  and  appendages 
thereof  bave  been  duly  construcfeo  under  tbe  au- 
thority of  the  legislature,  or  are  a  necessary  inci- 
dent to  tbe  franchise  granted,  is  a  legal  one,  which 
tbe  municipal  authorities  have  not  tbe  right  to  de^ 
termine  summarily  in  tbe  exercise  of  a  power  to 
abate  nuisances  and  remove  ot>structions  from 
sireets.  Brooklyn  City  R.  Co.  v.  Furey,  4  Abb.  Pr. 
N.  S.  864.  367. 

Under  a  charter  giving  the  authorities  power  to 
pass,  alter,  or  repeal  ordinances  regulating  and 
controlling  tbe  running  of  locomotives,  and  to 
regulate,  control,  or  prohibit  the  passing  through 
tbe  streets  and  public  places  of  buildings  and  other 
large  structures  materially  interfering  with  the 
free  use  of  tbe  streets  by  the  public,  and  to  regu- 
late the  use  of  the  streets  and  public  places  by  foot 
passengers,  vehicles,  railways,  and  engines,  and 
also  to  regulate  or  prevent  the  use  of  the  streets 
for  any  other  purpose  than  travel,  the  city  has 
power  by  oidinance  to  prevent  such  obstiuictions 
as  may  materially  interfere  with  the  use  of  the 
streets,  sucb  as  an  ordinance  providing  that  the 
standing  at  tbe  intersection  caused  by  the  crossing 
of  tbe  main  street  or  thoroughfare  of  any  railroad 
or  track  within  tbe  city  limits,  of  all  locomotives  or 
steam  engines,  cars,  carriages. wagons,  and  vehicles 
of  whatever  kind  longer  than  two  minutes  at  one 
time,  should  be  considered  unlawful,  was  upbeld 
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subject  to  this  imputation,  there  can  be  no 
doubt  that  it  would  be  the  duty  of  this  court 
to  pronounce  it  a  nullity."  We  think  this  or- 
dinance is  subject  to  that  imputation. 

We  do  not,  however,  concur  with  the  judg- 
ment of  the  supreme  court  in  setting  aside  the 
resolution.  It  only  provides  that  the  street 
committee  shall  notify  and  request  the  railroad 
company  to  at  once  remove  the  extension  of 
its  track  on  Beach  avenue  from  the  Sea  Breeze 
Hotel  to  the  end  of  Beach  avenue  drive,— a 
distance  of  about  1,500  feet,  and  instructs 
them,  in  case  of  refusal  to  comply  with  such 
notice,  to  employ  counsel  and  take  legal  meas- 
ures to  enforce  its  removal.  We  think  it  was 
clearly  within  the  power  of  council  to  pass 
such  a  resolution.     It  did  not  of  itself  affect 


any  property  right  of  the  railroad  company, 
and  therefore  no  notice  was  required  to  be 
given  before  passing  it.  By  its  terms,  it  was 
only  a  notice  and  request  No  summary  or 
arbitrary  action  was  advised  or  suggested,  but 
rather  the  contrary;  for  the  committee  is  di- 
rected to  employ  counsel,  and  to  take  legal 
measures  to  accomplish  the  object  proposed. 
It  is  always  lawful  to  employ  counsel  and  take 
legal  measures  to  remedy  a  real  or  supposed 
grievance,  whether  public  or  private,  and  we 
think  the  instructions  to  the  committee  were 
unobjectionable. 

Our  conclusion  is  that  the  judgment  of  the 
Supreme  Court  setting  aside  the  ordinance 
should  be  affirmed,  but,  toith  respect  to  the  reso- 
lution, it  should  be  reversed. 


as  reasonable.  State,  Longr,  v.  Jersey  City,  37  N.  J. 
L.  348.  In  that  case,  however,  the  obstruction  was 
not  specifically  declared  to  be  a  nuisance. 

Railroad  cars  are  carriaires  within  the  meaning 
of  a  charter  autbonzingr  the  adoption  of  ordinances 
to  prevent  the  encumberinflr  of  streets  with  car- 
riages, carts,  waffons,  sleiirhs,  boxes,  firewood,  or 
any  other  material  or  sutwtance  whatever,  and  an 
ordinance  passed  prohibiting  the  stopping  of  trains 
of  railroad  cars,  or  a  locomotive,  on  any  street 
crossing,  either  for  switching  or  any  other  purpose 
whatever,  except  to  prevent  accident  or  in  case  of 
immediate  danger,  was  held  to  be  within  the  power 
of  such  charter  and  reasonable  and  valid  as  a 
means  of  preventing  obstruction.  Duluth  v.Mal- 
lett,  43  Minn.  204.  In  that  case,  however,  the 
obstruction  was  not  specifically  declared  to  be  a 
nuisance. 

8o,  in  Jamestown  v.  Chicago,  fi.  &  N.  R.  Co.  69 
Wis.  648,  the  court  recognised  the  power  of  the  mu- 
nicipality to  compel  the  railroad  company  to  re- 
store the  roadbed  of  the  street  to  its  former  condi- 
tion and  to  remove  obstructions  therefrom,  and 
the  same  principles  were  also  enforced  in  the  later 
case  of  Oshkosh  v.  Milwaukee  &  L.  W.  R.  Co.  74  Wis. 
534,  although  the  question  of  nuisance  was  not 
raised  in  either  case. 

Again,  in  Toledo,  P.  &  W.  R.  Co.  v.  Chenoa,  43 
lU.  209,  the  court  upheld  the  right  of  a  municipal- 
ity to  enforce  tho  provisions  of  its  ordinance  against 
the  railroad  company  obstructing  the  use  of  the 
public  street,  although  the  question  of  nuisance 
was  not  raised  and  passed  upon.  To  the  same  ef- 
fect is  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Belleville,  122 
III.  876,  384,  wherein  the  court  upheld  the  city^s 
right  to  prohibit  obstructions  of  the  streets  by 
railroad  companies  although  it  did  not  expressly 
declare  such  obstruction  to  be  a  nuisance. 

And  an  ordinance  compelling  railroad  companies 
to  water  their  trjicks  within  the  city  limits  and  on 
the  street  was  held  to  be  within  the  powers  con- 
ferred by  a  charter,  being  for  the  welfare  and  con- 
venience of  the  inhabitants  on  the  streets  as  a 
health  preserving  effecr,  the  same  being  an  exer- 
cise of  the  police  power.  City  and  Suburban  R. 
Co.  V.  Savannah.  77  Ga.  731,  783.  In  this  case,  how- 
ever, it  was  not  shown  that  the  nonwaterlng  of 
the  tracks  constituted  a  nuisance. 

In  the  principal  ease,  State  v.  New  Orleans, 
C.  &  L.  R.  Co.,  an  ordinance  calling  upon  a  city  rail- 
road company  to  sprinkle  streets  without  stating 
or  defining  where,  when,  and  in  what  manner  the 
sprinkling  was  to  t)e  done  was  held  void  and  un- 
reasonable as  an  unwarranted  invasion  of  private 
rights,  for  the  reason  that  in  adopt! nir  ordinances 
of  such  a  nature  the  situation  or  locality  of  the 
nuisance  should  be  considered,  it  being  necessary 
that  the  measure  of  duty  should  be  stated  so  that 
there  may  be  no  conjectures  as  to  how  much  or 
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how  little  is  to  be  done  by  the  parties  upon  whom 
the  duty  is  imposed. 

So,  an  ordinance  prohibiting  a  railroad  company 
from  obstructing  or  preventing  the  free  and  unin- 
terrupted use  by  the  public  of  the  intersection, 
caused  by  the  crossing  of  any  street  or  thorough- 
fare by  any  railroad  or  track  within  the  limits  of  a 
city,  for  a  longer  period  than  three  minutes  at  one 
time  has  been  upheld,  although  the  case  did  not 
show  that  the  obstruction  was  specifically  declared 
to  be  a  nuisance.  State,  Pennsylvania  R.  Co.,  v. 
Jersey  City,  47  N.  J.  L.  286. 

Again,  In  Thorpe  v.  Rutland  &  B.  R.  Co.  27  Vt. 
140, 62  Am.  Dec.  636,  the  legislative  power  over 
railroads,  for  purposes  of  public  safety  and  as 
an  exercise  of  police  power,  was  fully  recognized 
although  the  question  of  nuisance  did  not  arise  in 
that  case. 

And  in  Illinois  C.  R.  Co.  v.  Galena,  40  111.  844,  an 
ordinance  prohibiting  a  deposit  of  dust,  dirt,  filth, 
shavings,  or  other  rubbish  or  otwtructions  of  any 
kind  upon  the  streets  was  held  to  apply  to  a  rail- 
road company  allowing  its  cars  to  be  across  the 
street  so  as  to  obstruct  the  public  use  of  the  same. 
In  this  case,  however,  the  act  was  not  specially  de- 
clared to  be  a  public  nuisance. 

So,  in  Broadway  &  S.  A.  R.  Co.  v.  New  York,  49 
Hun,  126,  the  court  upheld  the  power  of  the  mu- 
nicipal authorities  to  control  the  use  of  a  snow 
plow  upon  the  public  streets  by  the  railroad  com- 
pany BO  as  to  prevent  it  from  throwing  the  snow 
against  the  sidewalks  and  thus  prevent  other  vehi- 
cles from  approaching  the  same,  but  the  question 
was  not  specflcally  decided  upon  the  ground  of 
nuisance. 

Yet,  an  ordinance  which  manifestly  abrogates  a 
privilege  and  irrevocable  franchise  to  a  railroad 
company  to  load  and  unload  freight  at  its  sidings 
and  turnouts  on  the  streets,  provided  the  use  of 
the  streets  by  the  public  is  not  unnecessarily  or 
materially  impaired,  cannot  be  destroyed  by  an 
ordinance  made  for  the  obvious  intention  of  de- 
stroying the  franchise,  no  question  of  the  right  to 
resort  to  the  exercise  of  police  power  or  to  abate 
nuisances  arising.  Port  of  Mobile  v.  Louisville  & 
N.  R.  Co.  84  Ala.  115,  lj»,  128. 

So,  an  ordinance  declaring  the  running  of  any 
locomotive,  steam  engine,  train  of  cars,  or  cars  of 
any  kind  whatsoever,  through  or  upon  any  track, 
street,  or  thoroughfare  in  a  city  at  a  faster  or 
greater  speed  than  1  mile  in  six  minutes  to  be  a 
nuisance,  and  providing  that  all  locomotives  or 
steam  engines,  steam  carriages,  or  railroad  cars 
stopping  or  ceasing  in  a  particular  spot  between 
certain  streets  on  its  or  their  passage  through  the 
city  should  be  considered  a  nuisance,  was  held  not 
to  be  within  the  provisions  of  the  city  charter  giv- 
ing the  city  power  to  declare  nuisances  and  pro- 
vide for  their  removal,  the  power  to  remove  nui- 
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STATE  of  Louisiana 

V. 

NEW  ORLEANS  CITY  &  LAKE  RAIL- 
ROAD    COMPANY  et   al„   Appts. 

(49  La.  Add.  157L) 

*1.  It  may  well  be  that  one  person  or  a 
number  of  persons  can*  aa  relates  to  his  or 
to  tbeir  property«be  brought  withlo  the  scope  of 
the  police  power  of  the  municipality,  aod  made 
to  comply  with  reirulatioDS  lookiug  to  the  health 
aod  comfort  of  the  public;  but  do  persou,  do  class 
of  persons,  no  Interests,  can  be  singled  out  and 
forced  to  contribute  labor  or  money  in  the  inter- 
est of  the  public  on  property  not  owned  by  him 
or  by  them,  which  is  in  the  exclusive  use  of  the 
public. 

2.  It  would  be  an  unwarrantable  in- 
*Head notes  by  Bbbaux,  J. 


▼asion  of  private  righim.  In  adopting  or- 
dinances  to  promote  health  and  comfort,  the 
^'Bituation*^  or  ''locality''  of  the  nuisance  must  be 
considered. 

8*   The  lair  limits  and  defines  the  power  it  be- 
stows and  the  duty  it  imposes. 
4«    Here  the  duty  sought  to  be  imposed 

was  to  '"sprmkle"  streets,  without  stating  or  de- 
fining Where,  when,  and  in  what  manner  the 
sprinkling  was  to  be  done. 

6«  There  should  be  a  measure  of  duty 
stated*  so  that  those  upon  whom  it  is  imposed 
will  not  be  left  to  conjecture  how  much  or  how 
little  they  should  do. 

6.  Due  consideration  should  be  givetk 
to  "locality."  as  well  as  to  ''reasonabieneas'*  and 
'^certainty."  in  drafting  an  ordinance  with  the 
view  of  promoting  public  health  and  comfort. 

(June  26, 1807.) 


sauces  applying  only  to  statutory  ones,  the  same 
being  an  unwarranted  interference  with  franchises 
granted  by  the  legislature  to  be  exercised  by  the 
prosecutors  for  the  public  good,  such  acts  not  in- 
terfering with  the  public  health  or  exposing  the 
inhabitants  to  danger  or  inconvenience.  State, 
New  Jersey  R.  &  Transp.  Co.,  v.  Jersey  City,  29  N. 
J.  L.  170,  175. 

In  Haven na  v.  Pennsylvania  Co.  45  Ohio  St.  118. 
it  was  held  that  an  ordinance  compelling  a  rail- 
road company  to  maintain  watchmen  at  points 
where  the  tracks  crossed  a  street  was  not  an 
exercise  of  the  powers  graiited  to  municipal  cor- 
porations under  §  1892,  Ohio  Rev.  Siat.,  which  au- 
thorized the  prevention,  inter  alia^  of  injury  or 
annoyance  from  anything  dangerous,  offensive,  or 
unwholesome,  and  the  causing  any  nuisance  to  be 
abated,  and  also  to  provide  for  the  preservation  of 
the  peace  and  good  order,  aod  the  protection  of  the 
property  of  the  municipal  corporation  and  its  in- 
habitants. Although  a  municipal  corporation  has  a 
right  to  exercise  police  powers,  yet  when  the  ques- 
tion is  whether  it  has  authority  to  enact  a  particular 
ordinance  it  must  be  shown  that  the  power  to  do  the 
particular  thing  in  the  way  marked  out  has  been 
given  either  expressly  or  by  clear  implication,  the 
railroad  company  in  the  case  in  point  not  being  a 
wrongdoer  in  crossing  the  street,  its  right  being 
the  same  as  that  of  any  other  individual  in  the  use 
of  the  streets,  although  it  cannot  exempt  itself 
from  police  regulations  m  the  use  of  the  same. 
See  also  Toledo,  W.  &  W.  R.  Co.  v.  Jacksonville,  67 
111.  37,  39,  42, 16  Am.  Rep.  611. 

So,  where  the  board  of  trustees  of  an  incorporated 
town  have  exclusive  control  over  the  streets 
within  the  corporate  limits,  with  power  to  declare 
what  shall  constitute  a  nuisance,  and  to  prevent, 
abate,  and  remove  the  same,  and  take  such  other 
measures  for  the  preservation  of  the  public  health 
as  they  deem  necessary,  an  ordinance  compelling 
a  railroad  company  at  its  own  expense  to  keep  a 
watchman  and  maintain  gates  where  the  tracks 
cross  a  street  under  a  penalty  for  failure  to  do  so, 
is  not  within  the  general  grant  of  power  to  regu- 
late travel  upon  the  streets  so  as  to  make  their  use 
reasonably  safe,  and  to  enact  ordinances  for  the 
protection  of  health,  life,  and  property.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Crown  Point,  146 
Ind.  421,  85  L.  R.  A.  684. 

Where  a  tramway  was  laid  down  under  a  con- 
tract entered  Into  by  the  defendants  with  the  ves- 
try pursuant  to  resolutions  passed  by  the  latter,  it 
was  held  that  the  laying  down  of  such  road  was 
not  the  paving  or  repairing  of  the  street  within  the 
meaning  of  the  London  metropolitan  local  man-  [ 
89  L.  K.  A. 


agement  act  so  as  to  Justify  the  defendant's  ac 
tlons  under  the  powers  given  to  the  vestry  by  such 
act,  the  road  as  laid  being  an  obstruction  to  the 
street  and  a  public  nuisance.  Queen  v.  Train.  31 
L.  J.  M.  C.  N.  S.  169,  2  Best  &  S.  640,  9  Cox,  C.  C.  180, 
10  Week.  Rep.  530. 

In  the  above  case  it  was  sought  to  charge  the  de- 
fendant with  obstructing  the  highway  and  creat- 
ing a  nuisance  thereon  by  making  a  tramway  upon 
the  same,  and  it  was  found  that  accidents  had  hap- 
pened m  consequence  of  such  way,  and  that  the 
same  was  a  nuisance  and  an  obstruction  in  a  sub- 
stantial degree  to  the  ordinary  use  of  the  highway 
by  carriages  and  horses,  and  rendered  the  same 
unsafe  and  inconvenient.  The  defendants  were 
found  properly  chargeable  with  the  creation  of 
such  nuisance,  and  evidence  showing  the  useful- 
ness of  such  road  in  the  carrying  of  passengers  and 
as  a  saving  of  money  was  held  inadmissible. 
Queen  v.  Train,  31  L.  J.  M.  C.  N.  S.  169,  2  Best  &  S. 
640,  9  Cox,  C.  C.  180,  10  Week.  Rep.  530. 

The  EDglish  nuisance  removal  act,  18  &  19  Vict* 
chap.  121,  S  8,  is  a  sanitary  one,  and  applies  only  to 
such  nuisances  as  are  injurious  to  health,  and  there- 
fore does  not  apply  to  a  nuisance  occasioned  by 
rain  water  collected  on  a  railroad  bridge  running 
through  the  planks  thereof  and  dripping  onto  the 
highway  and  on  persons  using  the  same,  such 
nuisance  not  being  injurious  to  health,  and  there- 
fore the  Justices  are  wrong  in  ordering  its  abate- 
ment under  the  statute.  Great  Western  R.  Co. 
v.  Bishop,  L.  R.  7  Q.  B.  550.  26  L.  T.  N.  8.  905, 20 
Week.  Rep.  969,  41  L.  J.  M.  C.  N.  8.  120. 

But  in  Newark  Pass.  R.  Co.  v^  East  Orange,  53 
N.  J.  Bq.  248,  the  court  interfered  by  way  of  in- 
junction to  restrain  the  proceedings  of  the  town 
authorities  in  removing  the  poles  and  wires  used 
by  the  company  in  propelling  its  railroad  by  elec- 
tricity until  such  time  as  the  cause  could  be  heard, 
the  continuance  of  the  operation  of  the  road  by 
the  complainants  in  compliance  with  the  terms  of 
their  contract  not  being  seriously  detrimental  to 
the  municipality. 

In  Easton,  S.  E.  &  W.  E.  Pass.  R.  Co.  v.  Baston, 
133  Pa.  505,  the  court  denied  the  right  of  the  munici- 
pal authorities  to  forcibly  remove  the  tracks  of 
a  street-railway  company  laid  under  authority  of 
its  franchise,  and  granted  an  injunction  restraining 
such  action,  stating  that  the  proper  method  to  be 
adopted  by  such  corporation  was  to  proceed  by 
way  of  legal  process  to  prevent  such  a  use  as  a 
nuisance  and  for  the  court  to  determine  upon  such 
question. 

So,  in  the  above  case  of  Delaware,  L.  &  W.  R.  Co. 
V.  Buffalo,  4  App.  Div.  562,  there  was  a  dissenting 
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APPEAL  by  defeDdaDts  from  a  Judgment  of 
the  Sixth  Recorder's  Court  convicting 
them  of  violation  of  a  city  ordinance  requiring 
the  sprinkling  of  streets.     Reterted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Deneg^re*  Blair,  ft  Deneg^re* 
for  appellant: 

Every  ordinance  must  be  reasonable.  The 
unreasonableness  vel  non  of  an  ordinance  is  a 
judicial  question. 

Tick  Wo  V.  Hopkins,  118  U.  S.  856.  80  L. 
ed.  2*^0;  State  v.  ZuHch,  49  La.  Ann.  447; 
State  V.  Von  Sachs,  45  La.  Ann.  1416;  State  v. 
Maimer,  48  La.  Ann.  496. 

The  law  must  tell  a  man  clearly  and  defi- 
nitely what  he  must  do  or  not  do  before  it 
can  punish  him  for  any  act  of  commission  or 
omission  in  regard  thereto. 

Stale  V.  Smith,  30  La.  Ann.  846;  Ex  parte 
Bell,  82  Tex.  Crim.  Rep.  808. 

The  ordinance  in  question  evidences  an  at- 


tempt on  the  part  of  the  dty  council,  under 
pretense  of  an  exercise  of  the  police  power,  to 
shift  a  public  duty  from  the  city  at  large,  and 
to  impose  it  upon  the  shoulders  of  particular 
persons  or  corporations.  The  legislature  has 
not  conferred  upon  the  city  of  New  Orleans 
the  requisite  authority  to  compel  any  person  or 
corporation,  at  his  or  its  own  expense, to  water 
the  public  streets  and  keep  them  free  from 
dust. 

State  V.  Robertsoriy  45  La.  Ann.  954.  30  L. 
R.  A.  691. 

The  ordinance  constitutes  an  impairment  of 
a  contract  and  the  deprivation  of  property 
without  due  process  of  law,  within  the  pro- 
hibition of  both  the  state  and  Federal  Consti- 
tutions. 

State,  Kansas,  v.  Corrigttn  ConsoL  Street  E, 
Co,  85  Mo.  263,  55  Am.  Rep.  361:  Coast-Line 
R,  Co.  V.  Savannah,  30  Fed.  Rep.  646;  Chicago 
v.  Sheldon,  76  U.  S.  9  Wall.  50,  19  L.  ed.  594. 


opinlOD  by  Justice  Follett  In  which  he  was  of 
opinion  that  the  city  had  no  rigrht  to  summarily 
tear  down  the  bridge,  erected  by  the  compony  and 
which  bad  been  in  existence  foreifirbt  years  over 
the  street,  as  a  public  nuisance,  and  that  the  city^s 
redress  for  its  alleged  wronfra  should  have  been  by 
waypf  action  in  which  the  duties  and  liabilities  of 
the  parties  could  have  been  determined.  In  this 
opinion  Justice  Ward  concurred. 

And  where  the  nuisance  consists  in  the  use  of 
the  road  for  purposes  creating  a  nuisance  in- 
jurious to  health  in  the  transportation  of  live  stock, 
the  city  authorities  are  not  justified  in  destroying 
the  road  by  tearing  up  the  tracks  which  may  be 
used  for  a  lawful  purpose,  the  remedy  being  to 
prevent  the  use  for  the  purposes  creating  the  nui- 
sance. Chicago  V.  Union  Stock  Yards  &  T.  Co.  164 
111.  :224,d5L.R.A.281. 

Upon  the  question  of  the  power  of  a  city  council 
to  regulate  public  streets,  and  provide  the  manner 
in  which  corporations  or  persons  shall  exercise  any 
privilege  granted  to  them  in  the  use  of  such  street, 
and  to  regulate  the  running  of  locomotives  and 
railroad  cars,  see  State,  Cape  May,  D.  B.  &  S.  P.  R. 
Co.,  V.  Cape  May,  69  N.  J.  L.  303,  896,  404, 36  L.  K.  A. 
663,  656,  667. 

As  to  the  validity  of  an  ordinance  prohibiting 
the  use  of  salt  on  street-railroad  tracks,  see  State, 
Qonsolldated  Traction  Co.,  v.  Elizabeth,  68  N.  J.  L. 
619,82L.  K.  A.  170. 

Upon  the  question  of  a  statutory  compulsion  of 
railroad  companies  to  maintain  crossings,  see 
People  V.  Detroit,  G.  H.  &  M.  R.  Co.  79  Mich.  471,  7 
L.  R.  A.  717,  and  Kelly,  v.  Minneapolis,  57  Minn.  394, 
26  L.  R.  A.  92.  and  note. 

The  question  of  the  liability  of  a  railroad  com- 
pany for  obstructing  a  highway  crossing  will  be 
found  in  note  to  Sellick  v.  Lake  Shore  &  M.  S.  R.  Co. 
(Mich.)  18  L.  R.  A.  154. 

Upon  the  question  of  the  validity  of  an  ordinance 
requiring  a  conductor  on  a  streetcar,  see  note  to 
South  Covington  &  C.  Street  R.  Co.  v.  Berry  (Ky.)  15 
L.  R.  A.  604. 

As  to  the  regulation  of  the  carrying  of  passengerR 
by  street  railroads,  see  note  to  Sternberg  v.  State 
(Neb.)  19L.  R.A.570. 

The  question  of  the  necessity  of  headlights  on  cars 
Is  treated  of  in  rtote  to  McGee  v.  Consolidated 
Street  R.  Co.  (Mich.)  86  L.  R.  A.  300. 

Upon  the  question  of  municipal  power  to  impose 
conditions  when  giving  assent  to  street  railways, 
see  note  to  Galveston  &  W.  R.  Co.  v.  Galveston 
(Tex.)  88  L.  R.  A.  33. 

II.  Telein'aph  and  telephone  inyles,  etc. 
Municipal  corporations  may  make  all  regulations 
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for  the  errection  and  use  of  electric  wires  m  the 
street  and  require  all  reasonable  safeguards  for 
the  same.  Sute,  Wisconsin  Teleph.  CJo.,  v.  Janes- 
ville  Street  R.  Co.  87  iTis.  72.  79,  22  L.  R.  A.  769. 

In  Allentowu  v.  Western  U.  Teleg.  Co.  148  Pa.  127. 
the  court  upheld  the  city  ordinance  relating  to  and 
regulating  the  erection  of  telephone  and  electric- 
light  poles  In  the  city  streets  as  being  within  the 
power  of  such  authorities.  Saatro,  Western  U. 
Teleg.  Co..  v.  Philadelphia,  22  W.  X.  C.  39.  To  the 
same  elfect,  Chester  v.  Philadelphia,  R.  &  P.  Teleg. 
Co.  148  Pa.  120. 

The  action  of  the  public  authorities,  highway 
commissioners,  in  removing  telegraph  poles  and 
overhead  wires,  after  notice  and  refusal  to  comply 
with  the  request  of  such  authorities  by  placing  its 
electrical  conductors  in  subways  properly  con- 
structed for  their  use,  was  upheld  in  the  case  of 
American  Rapid  Teleg.  Ck>.  v.  Hess,  126  N.  Y. 
641.  13  L.  R.  A.  454,  such  structures  being  a  nui- 
sance, removable  by  the  authorities  after  notice, 
as  the  property  was  not  taken  for  public  use  but 
was  simply  removed  from  the  public  streets  as  a 
nuisance,  which  the  public  authorities  bad  a  right 
to  remove,  doing  no  unnecessary  damage,  as,  after 
the  passage  of  the  act  relating  to  subways  and  the 
building  of  the  subways,  and  the  giving  of  notice, 
the  company  had  no  right  to  maintain  its  poles 
and  wires  above  the  surface  of  the  street,  and 
when  so  allowed  to  remain  they  were  there  with- 
out authority  and  so  became  a  public  nuisance. 

In  People  v.  Metropolitan  Teleph.  &  Teleg.  Co. 
31  Hun,  596,  an  action  to  abate  the  erection  of  tele- 
graph .poles  as  a  public  nuisance,  and  to  enjoin 
the  erection  of  more  of  such  structures,  and  the 
renewal  of  such  erection,  was  upheld. 

Telegraph  poles  permanently  placed  upon  the 
highway,  of  such  sizes  and  dimensions  and  solidity 
as  to  obstruct  and  prevent  the  passage  of  carriages 
and  horses  or  foot  passengers  are  a  public  nui- 
sance at  common  law.  Reg.  v.  United  Kingdom 
Electric  Teleg.  Co.  31 L.  J.  M.  C.  N.  8. 167, 2  Best  &  8. 
647.  note. 

In  People  v.  Metropolitan  Teleph.  k  Teleg.  Co. 
31  Hun,  596,  602,  it  is  said  that  so  far  as  the  poles 
of  such  companies  are  necessary  either  in  size  or 
height  the  right  to  erect  and  maintain  them  is 
given  by  the  legislature,  and  so  far  as  they  are 
within  that  authority  they  cannot  be  alleged  to  be 
a  nuisance  or  an  unlawful  obstruction  of  the 
streets  by  the  people,  but  that  wherever  they  ex- 
ceeded their  necessary  size  or  height  the  act  of  the 
company  in  so  maintaining  them  is  unauthorized. 

So,  if  telegraph  poles  are  erected  within  the 
limits  of  a  street  or  highway  without  legislative 
sanction  they  are  nuisances  abatable  by  the  public 
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See  also  Binghamton  v.  Binghamton  d  P. 
D.  R,  Co.  61  Hud.  479;  ^^ew  OrUnns  v.  Great 
Sovtherh  Teleph.  &  Teleg.  Co.  40  La.  Ann.  41: 
State,  Ne^o  Orleans,  v.  New  Orleans  Traction, 
Co.  48  La.  Ann.  567. 

The  police  power,  ej^tensive  and  indefinable 
as  it  may  be,  must  be  exercised  with  due  re- 
gard to  the  rights  and  safeguards  which  the 
Constitution,  state  and  Federal,  has  provided 
for  the  protection  of  property  and  contract 
rights. 

Bass  V.  StaU,  84  La.  Ann.  494;  Pontchar- 
train  R,  Co,  v.  Orleans  Levee  Dut,  Comrs.  49 


La.  Ann.  570;  State  v.  Robertson,  45  La.  Ann. 
954,  20  L.  R.  A.  691;  State  v.  Itzkotitch,  49 
La.  Ann.  366;  Chicago  v.  CBnen,  111  111. 
536,  53  Am.  Rep.  640. 

The  ordinance  is  in  conflict  with  art.  443  of 
the  Civil  Code,  which  declares  that  a  corpora- 
tion cannot  be  guilty  of  a  crime  or  misde- 
meanor. 

State,  Scarborough,  v.  Circuit  Ct,  of  Ap- 
peals Judges,  43  La.  Ann.  1166;  State  y.  Me- 
Nolly,  48  La.  Ann.  1450,  36  L.  R.  A.  533; 
City  <fc  Suburban  R.  Co.  v.  Savanna.h,  77  Ga. 
731. 


authorities,  but  if  erected  witb  such  ganction  they 
are  not,  Irwin  v.  Great  Southern  Teleph.  Co.  37 
La.  Ann.  63. 

In  Monongahela  City  v.  Monongabela  Electric 
Light  Co.  4  Am.  Electrical  Cas.  53,  56,  57,  the  peti- 
tion for  mandamus  set  forth  that,  in  improving  the 
streets  it  was  necessary  to  remove  defendant's 
telegraph  poles  so  as  to  be  in  the  curb  line  of  the 
sidewalk,  and  defendant  had  refused  to  remove 
same  after  notice  and  request  to  do  so.  and  the 
court  granted  the  writ,  there  being  no  other  ade- 
quate specific  remedy,  the  city  having  a  right  to 
improve  its  streets  and  to  demand  the  removal  of 
the  defendant's  poles  when  the  same  were  found 
necessary  for  the  purposes  of  improvement. 

The  city  authorities  will  have  power  to  restrain 
by  way  of  injunction  the  replacing  of  telegraph 
wires  in  the  public  streets,  where  the  time  limited 
by  the  city  ordinance  for  the  use  of  the  streets  in 
that  manner  has  expired,  they  having  power  to 
regulate  and  control  the  manner  in  which  the  tele- 
graph lines  shall  enter  or  pass  through  the  city. 
Mutual  U.  Teleg.  Co.  v.  Chicago.  16  Fed.  Rep.  809. 

In  Electric  Improv.  Co.  v.  San  Francisco.  45  Fed. 
Bep.  593. 594. 13  L.  R.  A.  131,  an  ordinance  of  the  city 
prohibiting  the  suspension  of  electric  wires  over 
and  upon  the  roofs  of  buildings  was  upheld  as 
valid,  passing  within  the  legitimate  police  powers 
of  the  city  under  the  authority  of  the  state,  such 
power  embracing  all  regulations  alfecting  the 
health,  good  order,  morals,  and  safety  of  society, 
the  stretching  of  such  wires  over  buildings  being 
extremely  dangerous  as  being  liable  to  originate 
tires  and  as  obstructing  the  extinguishment  of  fires 
otherwise  originating. 

(^  An  ordinance  regulating  the  stringing  of  wires  in 
a  city,  and  providing  that  whenever  it  is  necessary 
to  cross  the  line  of  any  existing  electric  light,  elec- 
tric power,  telegraph  or  telephone  wires,  or  any 
wires  used  for  transmitting  electrical  energy  it 
should  be  at  a  certain  distance,  and  that  the  per- 
son or  company  making  such  crossing  shall  apply 
all  necessary  safeguards  lor  the  same,  except 
that  when  the  wires  of  any  telegraph,  telephone, 
or  fire-alarm  or  police  system  shall  cross  the  line 
of  any  electric  light  or  power  system  for  the  trans- 
mission of  electric  energy,  the  person  or  company 
owning  or  operating  such  electric  light  or  power 
system  of  such  wires  shall  provide  all  necessary 
safeguards  at  such  crossings,  and  further  provid- 
ing that  such  company  violating  such  condition 
or  refusing  to  make  such  alterations  and  repairs  in 
their  present  or  future  constructions  In  conform- 
ity with  the  provisions  of  the  ordinance  shall  be 
subject  to  a  penalty,  is  within  the  inherent  provi- 
sional or  police  powers  of  the  municipal  corpora- 
tion to  pass  ordinances  regulating  or  restraining 
the  use  of  such  dangerous  agencies.  State.  Wis- 
consin Teleph.  Co.,  v.  Janesville  Street  R.  Co.  87 
Wis.  73,  77,22  L.  R.  A.  759. 

In  American  U.  Teleg.  Co.  v.  Harrison,  31  N.  J. 
Eq.  627,  631,  the  court  enjoined  the  proceedings  of 
the  public  authorities  in  cuttmg  the  wires  or  other- 
wise unlawfully  interfering  with  the  wires  and 
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elevations  of  the  telegraph  company,  where  such 
wires  as  then  overhung  the  streets  did  not  in  the 
slightest  degree  impede  or  endanger  the  full,  free, 
and  safe  use  of  such  streets  by  the  public,  and  did 
not  therefore  constitute  a  nuisance.— especially 
where  the  public  authorities  had  not  exercised 
the  powers  given  to  them  under  the  statutes  reg- 
ulating and  fixing  the  elevation  of  telegraph  wire»- 

In  the  above  case  of  American  U.  Teleg.  Co.  v. 
Harrison,  31 N.  J.  Eq.  627,  the  telegraph  poles  were 
erected  outside  of  the  streets  or  highways  upon 
private  property,  and  the  wires  overhanging  the 
streets  were  erected  with  the  permission  of  the 
owner's  of  the  soil,  but  without  the  permission  of 
the  defendant  corporation,  and  were  suflScienUy 
elevated  not  to  impede,  obstruct,  or  endanger  the 
free  and  safe  use  of  the  streets,  and  therefore 
could  not  be  destroyed  by  the  public  authorities  as 
a  means  of  abating  them  as  a  nuisance. 

In  Com.  V.  Boston,  97  Mass.  555,  it  was  held  that 
the  determination  of  the  mayor  and  aldermen  of 
the  places  in  which  the  poles  of  telegraph  com- 
panies might  stand  was  to  be  regarded  as  conclu- 
sive upon  the  rightfulness  of  their  erection  within 
the  limits  of  a  highway  so  that  they  could  not  be 
removed  by  the  city  or  any  other  of  its  offices,  or 
treated  in  any  manner  as  a  public  nuisance,— es- 
pecially where  the  mayor  and  aldermen  acted  ac- 
cording to  the  provisions  of  Mass.  Gen.  Stat.  chap. 
64,8  8. 

In 'People,  Cocheu.  v.  Dettmer.  26  App.  DIv.  327,  it 
was  sought  to  compel  the  defendant.a  park  commis- 
sioner, by  mandamus  to  take  proceedings  to  pre- 
vent the  further  maintenance  and  operation 
of  a  steam  railroad  at  grade  over  a  certain  park- 
way in  a  city,  and  the  contention  was  that  his  duty 
was  based  upon  the  New  York  Laws  1^92,  chap. 
665,  which  declared  that  the  highway  in  question 
should,after  the  passing  of  the  act,be"under  the  ex- 
clusive charge  and  management  of  the  park  com- 
missioner of  the  city  of  Brooklyn,"  and  further, 
that  such  commissioner  should  "make  and  enforce 
proper  rules  and  regulations  for  the  public  use 
thereof;'*  and  it  was  also  suggested  that  such  com- 
missioner acquired  the  powers  which  the  highway 
commissioners  previously  possessed  under  the 
hiirhway  law  of  1890.  chap.  668,  S 15.  The  court  held 
that  the  first  enactment  was  not  broad  enough  to 
empower  the  commissioner  to  institute  such  pro- 
ceedings as  the  railroad  was  then  upon  the  high- 
way and  had  been  there  for  many  years,  the.  lan- 
guage of  the  statute  giving  him  no  authority, 
even  expressly  or  by  implication,  and  further,  that 
the  Laws  of  1892  contained  no  evidence  of  any  in- 
tent to  transfer  to  such  commissioner  the  rig-btto 
sue  for  injuries  to  the  highway  which  belonged  to 
the  highway  commissioners  generally. 

In  People,  Cocheu,  v.  Dettmer,  26  App.  Div.  387, 
the  court  intimated  that  if  such  railroad  company 
was  occupying  and  obstructing  the  avenue  or  street 
In  defiance  of  the  special  statutes  relating  to  that 
highway  the  remedy  for  such  public  nuisance  was 
found  by  obtaining  an  indictment  against  the  cor- 
poration, or  in  procuring  the  attorney  general  to 
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Messrs.  James  J.  McLoug^klin  and 
damuel  L.  Gilmore*  for  appellee: 

An  ordinance  of  the  city  council  requiring 
all  persons,  firms,  and  corporations  operating 
etfeciric,  trolley,  or  other  cars  or  trains  on  the 
streets  of  this  city  to  provide  for  ihe  spriuk 
ling  of  the  streets  through  which  their  cars 
run,  is  a  regulation  under  the  police  power 
for  the  health  and  comfort  and  convenience 
of  the  patrons  of  the  cars,  and  of  the  people 
residing  on  the  streets  through  which  the 
cars  pass,  and  for  the  health  and  comfort  of 
persons  in  the  vicinity,  and  is  therefore  legal, 
valid,  and  constitutional. 

All  persons,  natural  and  artificial,  are  sub- 


ject  to  the  police  regulations  of  the  munici- 
pality in  which  they  live;  and  this  is  so  whether 
they  are  contractors  or  ordinary  citizens. 

Keeping  the  street  in  repair  meant  the  street 
from  curb  to  curb. 

State,  New  Orleans,  v.  New  Orleans  City  d 
Lake  R.  Co.  42  La.  Ann.  555,  and  State,  New 
Orleans,  v.  Canal  d  C.  Streets  R.  Co,  44  La. 
Ann.  526. 

Mr.  B.  B.  Howard  for  the  Board  of 
Health. 

Breaux,  J.,  delivered  the  opinion  of  the 
court: 
This  appeal  was  taken  from  a  judgment  ren- 


brlDn:  an  appropriate  suit  in  equity  to  restraiD  its 
continuance  and  al)ate  it. 

In  Mutual  U.  Teleg.  Co.  v.  Chicago,  16  Fed.  Kep. 
309, 11  Bias.  539,  Western  U.  Teletr.  Co.  v.  Pendleton, 
122  U.  S.  347,  859. 30  L.  ed.  1187, 1189, 1  Inters.  Com. 
Rep.  3U},  and  Hannil)al  v.  Missouri  &  K.  Teleph. 
Co.  31  Mo.  App.  23.  the  court  passed  upon  the  right 
of  municipal  corporations  to  regulate  the  erection 
and  use  of  telegraph  poles  and  wires  In  the  city, 
although  in  those  cases  the  question  of  nuisance 
did  not  specifically  arise. 

See,  upon  the  question  of  public  safety  in  the 
control  of  the  use  of  steam  and  electricity,  note  to 
Harrington  v.  Providence  (R.  I.)  38  L.  R.  A.  306, 
where  such  matters  will  be  found  treated  of  under 
the  head  of  Matters  of  pui)lic  safety,  and  infra. 
IV.  d. 

On  question  of  telegraph  and  telephone  poles 
as  additional  burdens  upon  a  highway,  see  note  to 
People  V.  Eaton  (Mich.)  24  L.  R.  A.  721. 

ITT.  Steam  and  electricity. 

The  question  of  municipal  control  over  steam 
and  electricity  as  nuisances  affecting  public  safety 
will  be  found  in  note  to  Harrington  v.  Providence 
(R.  I.)  88  L.  R.  A.  805,  I.  b,  and  the  consideration  of 
the  question  of  railroads  as  nuisances  on  highways 
is  treated  of  in  this  note,  supra^  I. 

Under  §  627  of  the  Iowa  Code,  the  city  has  power 
to  abate  all  nuisances  on  streets,  but  such  power 
and  duty  do  not  deprive  it  of  the  right  to  allow  or 
grant  permission  for  the  use  of  the  streets  by  rail- 
road companies  under  9  464  of  the  Code.  Heath  v. 
Des  Moines  &  St.  L.  R.  Co.  61  Iowa,  11. 

Cities  have  no  authority,  in  the  absence  of  a  legis- 
lative grant  to  that  eflTect,  to  grant  privileges  for 
the  use  of  the  street  by  steam  motors,  and  such 
roads  cannot  be  constructed  upon  streets  and  high- 
ways except  as  provided  in  the  section  of  the 
Iowa  Code.  Stanley  v.  Davenport,  64  Iowa,  463, 
467.  87  Am.  Rep.  216. 

Yet  It  has  been  stated  that  a  stationary  steam 
engine  is  not  in  Itself  a  nuisance,  even  if  erected 
and  used  in  the  midst  of  a  populous  city,  unless  it 
interferes  with  the  safety  or  convenience  of  the 
public  in  the  use  of  the  streets.  Baltimore  v. 
Radecke,  49  Md.  217,  227,  S8  Am.  Rep.  239. 

But  the  use  of  steam,  contrary  to  the  provisions 
of  an  ordinance,  for  the  purpose  of  propelling 
street  cars  along  the  public  street  in  a  thickly 
populated  town  in  the  absence  of  any  legislative 
grant  authorizing  it  to  be  done,  is  perse  a  nuisance. 
North  Chicago  City  tt.  Co.  v.  Lake  View,  105  Hi.  207, 
213,  44  Am.  Rep.  788. 

A  traction  steam  engine  used  on  a  highway  and 
calculated  to  frighten  horses  lawfully  driven 
thereon  is  a  public  uulsance  rendering  the  owner 
liable  under  the  Enslisb  Statute,  24  &  25  Vict, 
chap.  70.    Watkins  v.  Reddin,  2  Fost.  &  F.  629. 

In  Wabash,  St.  L.  iSc  P.  R.  Co.  v.  Farver,  111  Ind. 
196, 199,  to  Am.  Rep.  096,  it  is  said  that  to  declare 
the  use  of  road  engines  propelled  by  steam,  and 
portable  engines  operated  by  steam,  near,  or  their 
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passage  over,  a  public  highway,  a  nuisance, 
would  be  practically  to  prohibit  their  use  in  a  man- 
ner In  which  they  are  customarily  employed  and 
moved  from  place  to  place. 

So.  a  portable  steam  engine  upon  wheels,  drawn 
by  horse  power,  placed  within  4  yards  of  the  center 
of  the  road,  used  to  propel  a  threshing  machine 
In  a  barn  near  such  road,  not  fixed  thereto,  or  to 
the  soil  and  not  protected  by  any  building,  screen, 
or  other  cover,  calculated  to  frighten  horses,  is  a 
nuisance  and  an  obstruction  to  the  highway  within 
the  provisions  of  the  English  Statute  6  &  6  Wm.  IV. 
chap.  50.  §  70,  which  has  in  view  the  prevention  of 
danger  to  passenger*s  horses  and  cattle.  Smith  v. 
Stokes,  4  Best  &  b.  84,  32  L.  J.  M.  C.  N.  S.  199,  8  L.  T. 
N.  8.  426, 11  Week.  Reg.  753. 

In  People,  New  York  Electric  Lines  Co..  v.  Squire, 
1C7  N.  y.  693,  604,  it  is  held  that  the  New  York  Stat- 
ute of  1885,  chap.  499.  which  provides  for  the  plac- 
ing of  electrical  conductors  under  ground  in 
cities  in  that  state,  and  for  commissioners  of  elec- 
trical subways,  did  not  purport  to  deny  such  com- 
panies any  privileges  theretofore  granted,  but  did 
require  that  they  should  be  exercised  with  due  re- 
gard to  the  claims  of  others,  and  in  such  a  way 
that  they  should  cease  to  constitute  a  public  nui- 
sanccand  should  be  enjoyed  in  such  a  manner  as  to 
inconvenience  and  endanger  the  general  public  as 
little  as  possible.  Judgment  in  this  case  was 
affirmed  upon  appeal  to  the  United  States  Supreme 
Court  in  145  U.  S.  175,  191,  36  L.  ed.  666, 672. 

In  Richmond,  F.  &  P.  R.  Co.  v.  Richmond,  28 
Graft.  83.  Affirmed  96  U.  S.  621,  24  L.  ed.  784,  the 
court  recognized  the  authority  of  a  city  council  to 
prohibit  the  use  of  steam  in  propelling  the  city 
street  cars,  although  the  same  was  not  based  upon 
the  question  of  nuisance,  the  same  being  for  the 
purposes  of  safety,  comfort,  good  government, 
and  general  welfare  of  the  inhabitants,  and  a 
proper  police  regulation. 

A  city  ordinance,  enacted  pursuant  to  a  charter 
giving  the  city  authority  to  make,  ordain,  and 
establish  such  by-laws,  ordinances,  rules,  and  reg- 
ulations as  shall  appear  requisite  and  necessary  for 
the  security,  welfare,  and  convenience  of  the  city 
and  its  inhabitants,  and  for  the  preservation  of 
public  peace  and  good  government,  which  .ordi- 
nance compels  a  railroad  company  to  water  the 
track  on  which  it  runs  through  the  streets  of  the 
city,  is  a  valid  exercise  of  its  police  power,  the 
same  ticing  necessary  for  the  welfare  and  conven- 
ience of  the  inhabitants  as  preventing  nuisances. 
City  &  Suburban  R.  Co.  v.  Savannah,  77  Ga.  781. 

Upon  the  question  of  police  power  over  electric 
companies,  see  note  to  State,  Laclede  Gaslight  Co., 
V.  Murphy  (Mo.)  81  L.  R.  A.  781. 

As  to  grant  of  franchise  to  electric  subway 
companies,  see  mAe  to  State,  St.  Louis  Under- 
ground Service  Co.,  v.  Murphy  (Mo.)  84  L.  R.  A. 
369. 

As  to  whether  or  not  a  traction  engine  used  upon 
a  public  highway  is  a  nuisance,  see  note  to  Com.  v. 
Allen  (Pa.)  16  L.  R.  A.  148.  E.  W. 
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dered  by  the  sixth  recorder's  court,  imposiDg 
a  fine  of  $25  or  thirty  days'  imprisonment 
upon  the  president  of  the  New  Orleans  City  & 
Lake  Railroad  Company,  under  an  ordinance 
adopted  to  compel  persons  operating  slreet  cars 
to  sprinkle  the  streets  through  which  their  cars 
run.  Under  the  terms  of  the  ordinance,  it  was 
made  "unlawful  for  any  person,  firm,  or  cor- 
poration to  operate  any  electric,  trolley,  or 
other  cars  or  trains  on  the  streets  of  this  city 
without  first  providing  in  some  reasonable  man- 
ner for  the  sprinkling  of  the  streets  through 
which  their  cars  run."  The  ordinance  further 
provided  "that  any  person,  firm,  or  corpora- 
tion violating  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  subject 
to  a  fine  of  $25,  or  thirty  days  in  the  parish 
jail,  or  both,  at  the  discretion  of  the  recorder." 
The  facts,  as  developed  by  the  testimony  of- 
fered by  the  plaintiff,  are  that  by  reason  of  the 
velocity  of  the  car.  and  its  weight  and  its 
rapidly  revolving  wheels,  volumes  of  dust  are 
raised  and  wafted  by  the  winds  to  the  streets 
adjacent  to  the  tracks;  that  the  clouds  of  dust 
are  counter  to  the  health  and  comfort  of  the 
inhabitants.  Several  physicians  of  prominence 
testified  that  dust  is  injurious.  Regarding 
comfort,  there  was  no  necessity  of  proving  how 
annoying  and  uncomfortable  are  clouds  of 
dust.  The  defendant,  as  relates  to  the  facts, 
showed  that,  under  its  grant,  it  was  bound, 
during  the  continuance  of  its  franchise,  to  keep 
in  good  order  and  repair  all  streets  through 
which  their  lines  run,  between  the  rails  and 
for  1  foot  on  each  side  of  the  rails;  that  sprink- 
ling the  streets  through  which  its  cars  run 
would  compel  it  to  expend  large  amounts  to 
defray  the  costs. 

The  defendant,  in  the  plea  filed  in  the  re- 
corder's court,  assailed  the  ordinance  upon  a 
number  of  grounds.  The  first  was  that  the 
ordinance  was  unreasonable.  No  one  dis 
putes  the  proposition  that  an  unreasonable  or- 
dinance should  not  be  enforced.  The  word 
''unreasonable"  is  here  used  in  the  sense  that 
an  ordinance  is  inconsistent  with  the  law  of 
the  land  and  the  right  to  property.  From  that 
point  of  view,  the  courts  have  universally 
entertained  jurisdiction  to  determine  whether 
the  ordinance  was  binding.  It  is,  said  the 
court  in  Tick  Wo  v.  Hopkins,  118  U.  S.  371, 
30  L.  ed.  227,  ''an  ancient  jurisdiction  of  judi- 
cial tribunals  to  pronounce  upon  the  reason- 
ableness and  consequent  validity  of  their  by- 
laws. Ordinances  'must  be  reasonable,"  cit- 
ing Dill.  Mun.  Corp.  (3d  ed.)  §  819,  and 
reviewing  several  decisions  upon  the  sub- 
ject. 

It  remains  for  us  to  pass  upon  the  question 
of  unreasonableness  ^l  non  of  the  ordinance. 
There  is  indefiniteness  in  the  ordinance.  It 
does  not  set  forth  with  the  least  particular- 
ity what  shall  be  done,  or  the  extent  of  the 
service  required,  in  order  to  escape  the  pen- 
alty it  ordained  should  be  inflicted  for  not 
sprinkling  the  streets.  The  failure  or  per- 
formance may  vary  each  day  and  in  each  lo- 
cality where  sprinkling  may  be  required.  No 
attempt  was  made  to  indicate  how  the  work 
shall  be  done,  the  days  the  streets  should  be 
sprinkled,  the  capacity  for  sprinkling  the 
sprinklers  should  have,  and  the  number  of 
sprinklings  that  should  be  applied  each  day, 
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or  at  such  time  as  may  have  been  intended. 
Without  a  matured  plan  covered  by  the  terms 
of  an  ordinance  in  regard  to  spnnkling  the 
streets,  nothing  good  or  useful  can  be  accona- 
plisbed.  It  will  give  rise  only  to  confusion 
and  failure.  Authority  must  issue  its  orders 
with  such  clearness  and  definiteness  that  it  may 
be  understood,  and  the  work  required  shoulcl 
be  specified  so  that  performance  can  be  re- 
quired in  every  locality  and  from  everyone, 
under  some  defined  rule.  There  should  be 
some  similarity  in  the  work  in  each  district. 
There  cannot  be  under  the  ordinance  in  hand. 
There  should  be  a  measure  of  duty  imposed, 
and  those  upon  whom  it  is  imposed  should 
not  be'  left  to  conjecture  how  much  or  how 
little  they  should  do.  For  the  purpose  of  illus- 
trating: No  one  ordinarily  careful  would 
enter  into  a  formal  written  agreement  with  a 
contractor  to  sprinkle  54  miles  of  street  (the 
total  length  of  defendant's  line)  without  speci- 
fication of  some  kind  as  relates  to  the  work  re- 
Quired.  The  act  to  be  done  would  not  be  in- 
(ficated  by  the  single  word  "sprinkle"  in  the 
contract.  The  contractor  would  never  know 
when  he  is  exonerated  from  the  obligation  of 
his  contract  by  performance.  An  ordinance 
imposing  a  duty  "to  do"  should  contain  !(ome 
of  the  elements  of  certainly  usual  in  private 
contracts. 

This  brings  us  to  the  objection  that  the 
ordinance  is  not  equal  and  uniform  in  its 
operations,  and  imposes  an  unjust  and  op- 
pressive burden  upon  a  particular  class  of  per- 
sons or  corporations.  In  so  far  as  relates  to 
the  work  of  "sprinkling"  the  streets  from  curb 
to  curb,  less  that  portion  over  which  defendant 
has  a  franchise,  in  our  judgment  the  require- 
ment of  the  ordinance  is  not  equal  and  uni- 
form. These  streets  are  used  by  the  public. 
The  work  necessary  to  mainJain  their  cleanli- 
ness, or  to  insure  freedom  from  excessive  dust, 
is  a  burden  which  the  municipality  cannot  im- 
pose upon  particular  persons  and  corporations, 
only  because  they  own  a  franchise  over  an 
adjacent  way.  It  cannot  be  imposed  by  muni- 
cipal ordinance  in  the  manner  here  attempted. 
The  defendant  cannot  be  compelled  to  clean 
and  sprinkle  streets  not  covered  by  its  contract 
and  over  which  it  has  no  franchise.  The  dust 
raised  by  defendant's  cars,  it  may  be.  is  carried 
by  the  winds  to  the  streets  near.  The  evidence 
does  not  disclose  that  such  is  a  fact.  Pre- 
sumably, however,  it  is;  but  defendant's  cars 
are  not  the  only  vehicles  which  raise  the  dust 
and  it  would  scarcely  be  desirable  equality 
to  make  it  sprinkle  all  the  dust.  The  question 
may  be  propounded:  Can  they  not  be  made 
to  sprinkle  their  own  tracks,  and  relieve  their 
own  road,  as  well  as  the  adjacent  streets,  of 
the  dust  raised  by  their  cars?  To  this  the  an- 
swer immediately  suggests  itself:  The  ordi- 
nance being  indefinite  and  uncertain,  it  would 
serve  no  purpose  to  decide  in  this  case  the  issue 
raised  by  the  question.  Having  determined 
that  the  ordinance  in  its  entirety  is  unreason- 
able, we  would  not  be  justified  in  holding  that 
it  is  reasonable  and  valid  in  so  far  as  it  affects 
defendant's  track.  In  view  of  the  "unreason- 
ableness" of  the  present  ordinance,  both  the 
streets  and  the  tracks  are  unaffected  thereby. 

This  conclusion  relieves  us  from  the  necessity 
of  passing  upon  the  other  points  urged,  as  it 
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finally  disposes  of  plaintiff's  case.  We  do  not 
think  we  should  subject  ourselves  to  the  ex- 
amination of  every  point,  and  pass  upon  them, 
in  view  of  the  fact  that  it  would  not  add  to  or 
in  any  respect  change  the  conclusion  we  have 
reached.  Whatever  there  may  be  in  other 
points  must  be  left  to  future  consideration  and 
decision,  if  ever  they  are  again  presented. 

It  is  therefore  ordered  and  adjudged  that  the 
judgment  appeaUd  from  «>  r^rer«ef/,  annulled, 
and  avoided.  The  ordinance  is  declared  void, 
and  the  prosecution  by  the  plaintiff  against  the 
defendant  is  dismissed. 

A  petition  for  rehearing  having  been  pre- 
sented, the  following  response  was  handed 
down  on  December  13,  1897: 

One  of  the  grounds  of  the  application  for  a 
rehearing  was  the  asserted  possible  interpreta- 
tion which  may  be  given  to  our  reference  to 


the  work  of  sprinkling  the  streets  from  curb  to 
curb,  and  our  reference  to  the  contract  under 
which  the  defendant  holds  its  grant.  Of 
course,  the  contract,  which  is  to  become  opera- 
tive only  in  the  distant  future  (the  year  1906) 
never  received  a  moment's  consideration  in  pre- 
paring the  opinion  and  entering  the  decree. 
All  reference  to  a  contract  was  the  one  under 
which  the  defendant's  road  is  being  operated. 
In  order,  however,  to  prevent  any  misinter- 
pretation, and  to  put  the  question  entirely  at 
rest,  we  expressly  limit  all  discussion  preceding 
our  decree  to  the  question  of  indedniteness  of 
the  ordinance,  and  the  consequent  unreasona- 
bleness. This  entirely  eliminates  all  questions 
of  contracts,  and  of  extant  duties  due  under  the 
contract. 

Having  thus  modified  the  discussion  leading 
to  the  decree,  the  rehearing  is  refused. 
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1.  Employees  of  a  corporation  in  the 
hands  of  a  receiver  on  foreclosure  of  a 
mortflpaire  have    a  perfect    eqoity  to 

priority  of  payment  for  wafres  earned  within  six 
months  before  the  recelver'sappolntment,  when 
the  funds  from  which  they  ou{fbt  to  hare  been 
paid  have  been  used  for  the  benefit  of  bondhold- 
ers, even  if  the  terms  of  the  mortRaRe  embrace 
income. 

2.  The  public  character  of  a  corpora- 
tion is  not  a  element  of  the  equity  in  fa- 
vor of  the  priority  of  claims  asrainst  a  receiver 
for  waflres  when  earnings  which  should  have  been 
applied  to  them  have  been  wrongfully  diverted 
for  the  benefit  of  bondholders;  but  a  manufac- 
turing company  or  a  mining  company  is  subject 
to  the  rule  as  much  as  a  railroad  company. 

8.  Mere  casual  and  incidental  repairs 
to  remedy  defects  caused  by  current  use  are 
not  improvements  or  betterments  within  the 
rule  which  gives  priority  to  wages  out  of  the  as- 
sets of  a  receiver  of  a  corporation  when  funds 
that  should  have  been  used  to  pay  wages  have 
gone  into  improvements. 

4«  liabor  necessary  to  the  continuation 
of  the  business  of  a  corporation  does  not 
entitle  the  workmen  to  priority  of  payment  out 
of  the  assets  of  a  receiver  on  foreclosure  of  a 
mortgage,  if  the  labor  is  not  shown  to  have  been 
to  the  advantage  of  the  bondholders,  or  neces- 
sary in  conservation  of  their  interests,  or  that 


the  receiver  has   realized   any  income  out  of 
which  the  wages  should  be  paid. 
6.    A^  averment  is  not  objectionable  be- 
cause made  on  Information  and  belief. 

6.  An  averment  of  the  receipt  of  ''about 
$40,000"  is  not  insufficient  for  indeflniteness. 

7.  Claims  for  the  purchase  price  of  the 
products  of  a  corporation  constituting  a 
part  of  its  gross  earnings,  and  a  part  of  which 
represents  the  labor  of  employees,  constitutes, 
in  the  hands  of  a  receiver,  a  class  of  assets  to 
which  employees  whose  wages  earned  within  six 
months  are  still  unpaid  have  a  claim  prior  to  that 
of  bondholders  on  foreclosure. 

8.  Assiflrneesof  employees  may  have  their 
priority  of  payment  out  of  the  assets  of  a  re- 
ceiver. 

iColtman  and  Head,  JJ.,  dissent.) 
(January  6, 1897.) 

APPEAL  by  intervener  from  a  judgment  of 
the  City  Court  of  Birmingham  County  de- 
nying its  petition  for  a  distribution  of  the  as- 
sets of  the  Mary  Lee  Coal  &  Railway  Com- 
pany which  had  reached  the  hands  of  a  receiver 
in  a  proceeding  by  the  Mercantile  Trust  &  De- 
posit Company  to  foreclose  a  mortgage  upon 
its  property.     Beterfed. 

The  facts  are  stated  in  the  opinions. 
.    Me«sr8.  Hewitt,  Walker,  ft  Porter  for 
appellant. 

Messrs.  Alexander  T,  London  and  John 
P.  Tollman  for  appellee. 

McClellan,  J.,  delivered  the  opinion  of  the 
court: 
The  Mary  Lee  Coal  &  Railway  Company 


Note.— The  above  case  goes  beyond  most  prior 
cases  in  repudiating  the  distinction  between  private 
corporations  and  those  of  a  quasi  public  character 
in  respect  to  the  power  of  a  court  to  permit  re- 
ceivers and  to  create  charges  on  the  property  for 
current  expenses  which  shall  have  preference  over 
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a  mortgage.  On  this  question,  see  Farmers^  Loan 
&  T.  Co.  V.  Great  Creek  Coal  Co.  (C.  C.  S.  D.  III.) )« 
L.  K.  A.  003,  and  fiote;  also  Hooper  v.  Central  Trust 
Co.  (Md.)  29  L.  R.  A.  2ast\  Hanna  v.  State  Trust  Co. 
rC.  C.  App.  8th  C.)  30  L.  R.  A.  201. 
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having  made  default  in  the  payment  of  the  in- 
terest on  its  bonded  indebtedness,  the  trustee 
in  the  mortgages  executed  by  said  company  to 
secure  its  said  indebtedness,  seasonably  after 
such  default  made,  filed  a  bill  in  the  city  court 
of  Birmingham  praying  the  appointment  of  a 
receiver,  "with  full  power  and  authority  to 
demand,  sue  for,  collect,  receive,  and  take'into 
his  possession  the  goods,  chattels,  rights, 
credits,  moneys,  and  effects,  lands,  tenements, 
books,  papers,  and  property  belonging  to  the 
said  Mary  Lee  Coal  &  Railway  Company,  and 
that  said  receiver  may  receive  from  the  said 
court,  in  addition  to  the  ordinary  powers  pos- 
sessed by  such  receivers,  full  power  and  au- 
thority to  manage,  run,  and  operate  said  prop- 
erty; and  to  carry  out  any  and  all  contracts 
that  said  company  may  have  made,  and  to 
renew  the  same,  connected  with  the  conduct 
of  their  business,  and  especially  the  contract 
with  T.  G,  Bush,  receiver;  if  essential  thereto, 
to  pay  to  the  said  Bush,  receiver,  any  in- 
debtedness which  may  now  be  due  him;  and 
to  preserve  and  protect  the  corporate  fran- 
chises, privileges,  and  property;  and  to  pre- 
serve the  corporate  existence  of  the  said  com- 
pany; and  to  preserve  all  corporate  property 
from  being  sacrificed  under  any  proceeding 
which  can  or  may  be  taken,  and  would  be 
likely  to  prejudice  or  sacrifice  the  same;  and 
that  an  injunction  may  issue  against  the  said 
defendant  company,  and  all  persons  claiming 
to  act  by,  through,  or  under  it,  and  all  other 
persons,  to  restrain  them  from  interfering 
with  the  said  receiver's  taking  possession  of 
and  managing  the  said  property."  The  fur- 
ther prayer  of  the  bill  is  for  the  ascertain- 
ment of  the  mortgage  indebtedness,  princi- 
pal and  interest;  a  decree  requiring  the  de- 
fendant to  pay  the  same  by  a  short  day,  to 
be  named  by  the  court;  and,  in  default  of 
such  payment,  for  a  decree  that  said  company, 
and  all  other  persons  claiming  under  it,  be  ab- 
solutely barred  and  foreclosed  of  and  from  all 
right  of  equity  of  redemption  in  and  to  said 
premises,  and  for  a  decree  directing  the  sale  of 
the  whole  mortgaged  premises  for  the  payment 
of  said  bonded  indebtedness,  and  the  interest 
thereon,  etc.  The  premises  embraced  in  the 
mortgages,  and  for  which  a  receiver  and  sale 
are  thus  praved,  consisted  of  a  coal  mine  and 
plant,  complete,  coking  ovens,  and  a  railway, 
in  Jefferson  county.  The  railway  was  6  or  7 
miles  in  length,  built  primarily,  it  may  be 
admitted,  for  the  development,  and  to  be  used 
in  the  working,  of  defendant's  said  mine;  but 
defendant's  charter,  which  authorized  the  con- 
struction and  operation  of  this  railway,  re 
quired  that  defendant  should  transport  persons 
and  the  property  of  others  upon  it.  so  that  as 
to  this  road  the  defendant  corporation  was  a 
common  carrier.  A  receiver  was  appointed 
in  accordance  with  the  prayer  of  the  bill,  and 
took  possession  of  all  the  property  and  effects 
of  the  respondent  corporation.  The  bill  was 
filed  and  the  appointment  made  on  November 
28. 1893.  On  February  20, 1894,  Drennen  &  Co. 
filed  a  petition  in  the  cause,  which,  as  finally 
amended,  presents  the  following  averments: 
That  the  defendant,  the  Mary  Lee  Coal  &  Rail- 
way Company,  is  indebted  to  petitioners  in  the 
sum  of  $14,697.  52,  including  interest  to  time 
of  filing  the  petition,  and  that  all  this  indebt- 
89  L.  R.  A. 


edness  had  accrued  during  the  months  of  Aug- 
ust, September,  October,  and  November,  1893. 
That,  as  shown  by  the  bill,  said  defendant 
owned  and  operated  the  coal  mine,  coke  ovens, 
and  a  railway  in  Jefferson  county  at  the  time  of 
the  appointment  of  the  receiver  under  said  bill, 
and  that  the  defendant  had  carried  on  these 
operations  for  six  months  prior  to  such  appoint- 
ment; and  that  the  company  then  owed  a  large 
amount  of  back  wages  to  its  employees  and 
operatives,  a  great  part  of  which  was  due  to 
them  for  work  and  labor  done  in  said  mine, 
and  in  and  about  said  coke  ovens  and  railway. 
That  the  amount  alleged  to  be  due  petitioners 
from  said  company  is  a  part  of  such  back  wages 
due  by  defendant  to  its  said  employees  and 
operatives  for  work  and  labor  done  and  per- 
formed for  the  defendant  during  the  months  of 
July.   August,   September,  October,  and  No- 
vember. Ib98,  and  that  the  books  and  accounts 
of  petitioners,  showing  the  said  amount  alleged 
to  be  due  them,  have   been  compared  and 
checked  over  with  the  books  and  accounts  of 
the  defendant,  which  are  in  the  possession  of 
the    receivers    in  the  cause,    and   both    sets 
of  books  and  accounts  agree  as  to  said  amount 
due  the  petitioners.     That  the  work  done  by 
said   employees   and  operatives  during   said 
months  consisted  in  part  in  digging  and  mining 
and  shipping  coal,  in  keeping  said  mine  in 
operation,  and  in  preparing  said  coal  for  ship- 
ment, and  that  about  $8,947.52  of  the  amount 
due  petitioners  was  for  this  work;  in  other  part, 
to  the  extent  of  about  $750  in  value,  in  operat- 
ing and  repairing  defendant's  said  railroad; 
and  for  the  rest,  to.the  extent  of  about  $5,000. 
in  operating  and  repairing  said  coke  ovens, 
and  in  preparing  coke  for  suipment  to  market. 
And  that  all  said  work  was  necessary  to  enable 
the  defendant  to  carry  on  its  business,  and  was 
done  for  the  benefit  of  the  complainant  in  the 
cause,  and  to  preserve  the  property  and  fran- 
chises of  the  defendant  embraced  in  the  deeds 
of  trust  to  the  complainant.     That  petitioners 
have  been  informed,  and  believe,  and  so  state, 
that  there  was  due  to  the  defendant  at  and  be- 
fore the  time  of  the  appointment  of  the  re- 
ceiver the  sum  of  about  $40,000.  for  coal  and 
coke  sold  by  the  defendant,  which  had  been 
taken  from  said  mine  and  manufactured  in  said 
ovens;    that    said    $40,000  represented  ^ross 
earnings  of  the  defendant,  into  which  the  labor 
of  said  employees  and  operatives  entered,  and 
that  they  performed  work  and  labor  in  mining 
said  coal  and  in  manufacturing  said  coke. 
That  defendant  was,  and  has  been  for  a  year 
or  more  prior  to  the  appointment  of  the  re- 
ceiver, a  corporation  duly  organized  under  the 
general  laws  of  Alabama,   and  as  such  had 
power  to  condemn  land  for  railroad  purposes, 
and  to  operate  its  said  railroad  as  a  common 
carrier,  and  did  so  operate  it.    And  that  peti- 
tioners, for  value,   purchased  from  said  em- 
ployees and  operatives  their  claims  against  the 
defendant,  aggregating  said  sum  of  $14,697.52 
and  said  claims  were  duly  transferred  and  as- 
signed to  them  before  the  appointment  of  said 
receiver.    The  following  is  the  prayer  of  this 
petition:  **.     .     .     That  your  honors  will  take 
jurisdiction  of  this  petition,  and  that  a  day  be 
fixed  or  set  for  the  hearing  of  the  same,  and 
that  such  notice  as  is  required  by  law  and  the 
rules  of  your  honors'  court  be  given  or  served 
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upon  the  parties  to  this  cause,  and  that 
upon  the  hearing  of  this,  their  petition,  your 
honors  will  render  a  decree  declaring  or  estab- 
lishing the  said  claioDL  of  the  petitioners  a  prior 
and  preferred  claim  to  and  over  said  noortgage 
or  deeds  of  trust  of  complainant,  and  that  the 
said  receiver  be  required  to  pay  said  claim  of 
petitioners  out  of  the  first  moneys  that  come 
into  his  hands  over  and  above  what  shall  be 
necessary  to  pay  the  running  and  operating  ex- 
penses of  said  property.  Petitioners  ask  and 
pray  for  all  other,  and  such  other,  orders  and 
decrees  as  may  be  necessary  in  the  premises." 
The  petition  is  verified;  one  of  the  petitioners 
making  oath  that  its  allegations  and  statements 
made  of  his  own  knowledge  he  knows  to  be 
true,  and  those  made  upon  information  and 
belief  he  believes  to  be  true.  To  this  petition 
the  complainant  in .  the  cause  interposed  a  de- 
murrer, assigning  numerous  grounds  of  ob- 
jection to  its  sufiiciency.  The  assignments 
chiefly  relied  on  may  be  summarized  as  fol- 
lows: (1)  That  the  petition  fails  to  show  that  the 
Mary  Lee  Coal  &  Railway  Company  is  a  rail- 
road* corporation.  (2)  That  the  petition  fails 
to  shown  that  the  receiver  has  any  money  in 
his  hands  subject  to  the  payment  of  petitioners' 
claim  or  that  complainant  or  the  bondholders 
ever  received  any  moneys  that  should  have 
been  paid  to  the  petitioners,  or  that  they  were 
ever  paid  anything  on  their  bonds  after  the 
accrual  of  the  claims  of  petitioners,  or  that  the 
security  afforded  bv  said  mortgages  was  en- 
hanced or  improved  in  value  by  the  rendition 
of  the  services  referred  to  in  the  petition. 
(3)  That  the  petition  fails  to  show  that  the 
Mary  Lee  Coal  &  Railway  Company  ever 
diverted  any  of  its  gross  earnings  from  the 
payment  of  its  running  expenses,  either  for 
the  improvement  or  betterment  of  its  said  rail- 
road or  other  property,  or  for  the  payment 
of  interest  on  any  of  the  bonds  secured  by  said 
deeds  of  trust,  or  any  of  the  other  charges 
secured  by  either  of  said  deeds.  And  there  are 
other  assignments,  based  on  the  grounds  above 
stated,  going  separatelv  to  the  particular  claims 
of  petitioners  for  work,  etc.,  done  on  the  rail- 
road, on  the  coke  ovens,  and  in  manufactur- 
ing and  shipping  coke,  and  in  the  mine  sever- 
ally. These  need  not  be  further  set  out  at  this 
place.  The  city  court  sustained  complainant's 
demurrer,  and  dismissed  the  petition,  and  from 
that  decree  petitioners  prosecute  this  appeal. 

The  equitable  doctrine  whereby  employees 
of  railway  corporations  which  have  passed  into 
the  hands  of  receivers  on  bills  for  foreclosure, 
and  the  like,  filed  by  or  in  behalf  of  the  hold- 
ers of  their  bonded  indebtedness  secured  by 
mortgage  or  deed  of  trust,  are  given  a  prefer- 
ence and  priority  of  payment  over  the  bond- 
holders in  respect  of  wages  earned  within  a 
short  period— generally  said  to  be  six  months— 
before  the  appointment  of  the  receiver,  is  thor- 
oughly well  established  in  other  jurisdictions, 
and  especially  in  the  decisions  of  the  Supreme 
Court  of  the  United  States.  Fosdick  v.  SchaV, 
»9  U.  S.  235,  25  L.  ed.  339;  MiUenberger  v.  Lo- 
gansp&rt,  C\  dh  S.  W,  H,  Co.  106  U.  S.  236,  27 
L.  ed.  117;  Burnham  v.  Botcen,  111  U.  S.  776, 
28  L.  ed.  596:  Kneeland  v.  American  Loan  <t 
T,  Co,  136  U.  S.  89,  34  L.  ed.  879:  Union 
Trust  Co,  V.  Illinois  Midland  R.  Co.  117  U.  S. 
434.  29  L.  ed.  9tJ3;  Fanners'  Loan  db  T,  Co,  v. 
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Kansas  City,  W.  <t  N.  W.  R.  Co.  53  Fed.  Rep. 
182;  Poland  Y.  Lamoille  Valley  R.  Co.  62Yi,  144; 
Ldtzsnberger  v.  Jarcis-Conkiin  Trust  Co.S  Utah, 
15;  Union  Trust  Co.  v.  Souther,  107  U.  S.  591, 
27  L.  ed.  488;  Morgan's  L.  d:  T.  R.  db  S.  8.  Co. 
V.  Texas  C.  R.  Co.  137  U.  S.  171, 84  L.  ed.  625; 
ffale  V.  Frost,  99  U.  8.  889.  25  L.  ed.  419.  The 
grounds  of  this  doctrine,  and  its  extent  and  lim- 
itations, are  nowhere  more  lucidly  and  forcibly 
stated  than  in  the  opinion  of  Chief  Justice 
Waite  in  Fosdiek  v.  Schall,  99  U.  8.  235, 25  L. 
ed.  889,  where  it  is,  we  believe,  first  clearly  ex- 
pounded and  declared ;  and  we  cannot  do  better 
here  than  to  quote  the  language  of  that  learned 
judge:  "As  to  the  second  question,  we  have 
no  doubt  that,  when  a  court  of  chancery  is 
asked  by  railroad  mortgagees  to  appoint  a  re- 
ceiver of  railroad  property  pending  proceedings 
for  foreclosure,  the  court  in  the  exercise  of  a 
sound  judicial  discretion,  may  as  a  condition  of 
issuing  the  necessary  order,  impose  such  terms 
in  reference  to  the  payment  from  the  income, 
during  the  receivership,  of  outstanding  debts 
for  labor,  supplies,  equipment,  or  permanent 
improvement  of  the  mortgaged  property,  as 
may,  under  the  circumstances  of  the  particular 
case,  appear  to  be  reasonable.  Railroad  mort- 
gages and  the  rights  of  railroad  mortgagees  are 
comparatively  new  in  the  history  of  judicial 
proceedings.  They  are  peculiar  in  their  char- 
acter, ana  affect  peculiar  interests.  The 
amounts  involved  are  generally  large,  and  the 
rights  of  the  parties  oftentimes  complicated 
and  conflicting.  It  rarely  happens  that  a  fore- 
closure is  carried  through  to  the  end  without 
some  concessions  by  some  parties  from  their 
strict  legal  rights,  in  order  to  secure  advantages 
that  coul4  not  otherwise  be  attained,  and  which 
it  is  supposed  will  operate  for  the  general  good 
of  all  who  are  interested.  This  results,  almost 
as  a  matter  of  necessity,  from  the  peculiar  cir- 
cumstances which  surround  such  litigation. 
The  business  of  all  railroad  companies  is  done, 
to  a  greater  or  less  extent,  on.  credit.  This 
credit  18  longer  or  shorter,  as  the  necessities  of 
the  case  require;  and,  when  companies  become 
pecuniarily  embarrassed,  it  frequently  hap- 
pens that  debts  for  labor,  supplies,  equipment, 
and  improvements  are  permitted  to  accu- 
mulate, in  order  that  bonded  interest  may  be 
paid,  and  a  disastrous  foreclosure  postponed,  if 
not  altogether  avoided.  In  this  way  the  daily 
and  monthly  earnings,  which  ordinarily  should 
go  to  pay  the  daily  and  monthly  expenses,  are 
kept  from  those  to  whom  in  equity  they  be- 
long, and  used  to  pay  the  montgage  debt. 
The  income  out  of  which  the  mortgagee  is  to 
be  paid  is  the  net  income  obtained  by  deduct- 
ing from  the  gross  earnings  what  is  required 
for  necessary  operating  and  mana&^ing  ex- 
penses, proper  equipment,  and  useful  improve- 
ments. Every  railroad  mortgagee,  in  accept- 
ing his  securitv  impliedly  agrees  that  the  cur- 
rent debts  made  in  the  ordinary  course  of  bus- 
iness shall  be  paid  for  the  current  receipts 
before  he  has  any  claim  upon  the  income.  If, 
for  the  convenience  of  the  moment,  something 
is  taken  from  what  may  not  improperly  be 
called  the  current  debt  fund,  and  put  into  that 
which  belongs  to  the  mortgage  creditors,  it 
certainly  is  not  inequitable  for  the  court,  when 
asked  by  the  mortgagees  to  take  possession  of 
the  future  income  and  hold  it  for  their  benefit, 
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to  require,  as  a  condition  of  such  an  order,  that 
what  is  due  from  the  earnings  to  the  current 
debt  shall  be  paid  by  the  court  from  the  future 
current  receipts  before  anything  derived  from 
that  source  goes  to  the  mortgagees.  In  this 
way  the  court  will  only  do  what,  if  a  receiver 
should  not  be  appointed,  the  company  ought 
itself  to  do.  For  even  though  the  mortgage 
mav,  in  terms,  give  a  lien  upon  the  profits 
ana  income,  until  possession  of  the  mortgaged 
premises  is  actually  taken,  or  something 
equivalent  done,  the  whole  earnings  belong  to 
the  companv,  and  are  subject  to  its  control. 
Galveston,  H.  &  H.R.  Co.  v.  Cowdrey,  78  U.  8. 
11  Wall.  459,  20  L.  ed.  199:  Gitnuinv.  Illinois 
<Ss  M.  Teleg,  i>>.  91  U.  S.  608,  28  L.  ed,  405; 
American  Bridge  Co.  v.  EeideWaelt,  94  U.  S. 
798,  24  L.  ed.  144.  The  mortgagee  has  his 
strict  rights  which  he  may  enforce  in  the  or- 
dinary way.  If  he  asks  no  favors  he  need 
grant  none.  But,  if  he  calls  upon  a  court  of 
chancery  to  put  forth  its  extraordinary  pow- 
ers and  grant  him  purely  equitable  relief,  he 
may  with  propriety  be  required  to  submit  to 
the  operation  of  a  rule  which  always  applies  in 
such  cases,  and  do  equity  in  order  to  get  equity. 
The  appointment  of  a  receiver  is  not  a  matter 
of  strict  right.  Such  an  application  always 
calls  for  the  exercise  of  judicial  discretion,  and 
the  chancellor  should  so  mold  his  order  that, 
while  favoring  one,  injustice  is  not  done  to 
another.  If  this  cannot  be  accomplished,  the 
application  should  ordinarily  be  denied.  We 
think,  also,  that  if  no  such  order  is  made  when 
the  receiver  is  appointed,  and  U  appears  in  the 
progress  of  the  cause  that  bonded  mterest  has 
been  paid,  additional  equipment  provided,  or 
lasting  and  valuable  improvements  made,  out 
of  earnings  which  ought  in  equity  to  have 
been  employed  to  keep  down  debts  for  labor, 
supplies,  and  the  like,  it  is  within  the  power  of 
the  court  to  use  the  income  of  the  receivership 
to  discbarge  obligations  which,  but  for  the 
diversion  of  funds,  would  have  been  paid  in 
the  ordinary  course  of  business.  This,  not  be- 
cause the  creditors  to  whom  such  debts  are 
due  have  in  law  a  lien  upon  the  mortgaged 
property  or  the  income,  but  because,  in  a  sense-, 
the  officers  of  the  company  are  trustees  of  the 
earnings  for  the  benefit  of  the  different  classes 
of  creditors  and  the  stockholders,  and  if  they 
give  to  one  class  of  creditors  that  which  prop- 
erly belongs  to  another,  the  court  may,  upon 
an  adjustment  of  the  accounts,  so  use  the  in- 
come which  comes  into  iti  own  hands  as,  if 
practicable,  to  restore  the  parties  to  their 
original  equitable  rights.  While,  ordinarily, 
this  power  is  confined  to  the  appropriation  of 
the  income  of  the  receivership  and  tbe  pro- 
ceeds of  moneyed  assets  that  have  been  taken 
from  the  company,  cases  may  arise  where 
equity  will  require  the  use  of  the  proceeds  of 
the  sale  of  the  mortgaged  property  m  the  same 
way.  Thus  it  often  happens  that,  in  the 
course  of  the  administration  of  the  cause,  the 
court  is  called  upon  to  take  income  which 
would  otherwise  be  applied  to  the  payment  of 
old  debts  for  current  expenses,  and  use  it  to 
make  permanent  improvements  on  the  fixed 
property,  or  to  buy  additional  equipment.  In 
this  way  the  value  of  the  mortgaged  propertv 
is  not  unfrequently  materially  Increased.  It 
is  not  to  be  supposed  that  any  such  use  of  the 
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income  will  be  directed  by  the  court,  without 
giving  the  parties  in  interest  an  opportunity  to 
be  heard  against  it.  Generally,  as  we  know 
both  from  observation  and  experience,  all  such 
orders  are  made  at  the  request  of  the  parties  or 
with  their  consent.  Under  such  circumstances, 
it  is  easy  to  sec  that  there  may  sometimes  be  a 
propriety  in  paying  back  to  the  income  from 
the  proceeds  of  ine  sale  what  is  thus  again 
diverted  from  the  current  debt  fund  in  order 
to  increase  tbe  value  of  tbe  property  sold.  The 
same  may  sometimes  be  true  in  respect  to  ex- 
penditures before  the  receivership  No  fixed 
and  infiexible  rule  can  be  laid  down  for  the 
government  of  the  courts  in  all  cases.  Each 
case  will  necessarily  have  its  own  peculiarities, 
which  must  to  a  greater  or  less  extent  influ- 
ence the  chancellor  when  he  comes  to  act. 
Tbe  power  rests  upon  the  fact  that  in  the  ad- 
ministration of  tbe  affairs  of  the  company  the 
morlGrage  creditors  have  got  possession  of  that 
which  In  equity  belonged  to  the  whole  or  a 
part  of  the  general  creditors.  Whatever  is 
done,  therefore,  must  be  with  a  view  to  a  res- 
toration by  tbe  mortgage  creditors  of  that 
which  they  have  thus  inequitably  obtained. 
It  follows  that,  if  there  has  been  in  reality  no 
diversion,  there  can  be  no  restoration;  and  that 
tbe  amount  of  restoration  should  be  made  to 
depend  upon  the  amount  of  the  diversion." 
Fosdick  V.  Sehath  99  U.  S.  285.  251,  25  L.  ed. 
839.  842  et  seq. 

Tbe  subject-matter  involved  in  the  case  of 
Fosdick  V.  Schall  was  railroad  property,  and 
stress  is  laid  upon  that  fact  in  the  opiDion. 
Moreover,  in  all  the  cases  cited  above  us  sus- 
taining this  doctrine  the  question  arose  between 
mortgagees  of  railroad  property,  or  receivers 
of  railroads,  and  persons  who  claimed  to  have 
furnished  labor  or  supplies  in  the  operation  of 
the  road,  or  to  have  put  permanent  improve- 
ments and  betterments  upon  the  property; 
and  this  character  of  the  property  is  not  infre- 
quently referred  to  in  these  cases  as  one  of  the 
grounds  or  reasons  for  the  existence  of  the 
doctrine.  Nor  are  there  lacking  in  many  of 
them  expressions  (which  are,  perhaps,  no  more 
than  dicta  of  the  judges  writing  the  opinions) 
to  tbe  effect  that  tbe  rule  has  never  been,  and 
cannot  be,  extended  to  the  property  of  any 
other  corporation  or  class  of  corporations.  The 
application  of  tbe  principle  to  railroad  corpo- 
rations and  property,  and  the  view  that  it 
should  not  be  extended  to  other  corporations 
and  their  property,  is  based  partly  upon  the 
supposed  peculiarities  of  such  corporations,  in 
the  manner  of  con^uclinir  their  business,  ad- 
verted to  somewhat  by  Chief  Justice  Waiic. 
supra,  but  mainly  on  their  public  character, 
the  public  uses  to  which  their  properly  is  de- 
voted, the  public  convenience  which  their 
business  is  to  conserve,  the  right  and  interest 
which  the  public  have  in  the  carrying  on  of 
their  business  without  break,  let,  or  hindrance, 
and  their  corresponding  duty  to  the  public  to 
so  carry  it  on;  but,  while  these  considerations 
are  pretty  generally  referred  to  in  these  cases, 
the  equity  of  the  principle  is  nowhere,  nor  in 
any  degree,  made  to  rest  upon  them.  To  tbe 
contrary,  they  seem  to  be  advanced  merely  for 
tbe  purpose  of  affording  a  justification— we 
had  almost  said  excuse — for  the  application 
and  effectuation  in  the  particular  case  of  an 
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abstract  equity  resting  entirely  upon  other  and 
altogether  sufficient  grounds  of  recognized 
equitable  cognizance,  and  which  needs  no  other 
justification  or  excuse  for  its  application  in  any 
case  than  the  existence  of  the  facts  upon  which 
it  arises  and  rests.  It  may  be — probably  is— 
that  all  which  is  said  in  the  cases  about  rail- 
roads, and  this  equity  being  confined  to  the 
property,  etc.,  of  railroad  corporations,  comes 
from  a  conservative  view  of  the  sacredness  of 
the  rights  of  morreagees  as  against  the  subse- 
quently accruing  claims  of  third  persons,  and 
is  prompted  by  an  apprehension  that  if  the 
principle  is  allowed  to  operate  in  respect  of  the 
property  of  other  corporations,  as  to  which 
there  may  not  be,  from  all  points  of  view,  the 
same  necessity  for  its  application,  it  would  be- 
come an  engine  of  oppression  to  bondholders, 
and  be  used  in  violence  to  their  vested  rights 
and  interests.  This  view  is  most  coniimend- 
able,  but  the  apprehension  is  without  any  rea- 
sonable foundation,  it  seems  to  us.  If  the 
principle  is  equitable  in  itself,  it  can  never  be 
used  to  work  injustice  or  inequity  to  bond- 
holders or  to  anybody  else.  And  that  it  is 
equitable  in  itself,  ana  without  reference  to 
whether  the  mortgagor  corporation  is  a  rail- 
road company  or  not,  is  demonstrated  by  the 
opinion  of  Judge  Waite  in  Fosdiek  v.  Schall, 
which  has  been  uniformly  followed  and  never 
doubted,  and  is  demonstrable  by  every  consid- 
eration obtaining  in  the  premises.  The  doc 
trine  proceeds  on  the  broad  principle  which 
underlies  the  administration  of  all  law  con- 
cerninir  property  rights,  that,  when  one  party 
has  property  which  belongs  to  another,  resti- 
Uition.  in  some  form  or  another,  must  be  ad- 
judged or  decreed  by  the  courts,  upon  proper 
and  seasonable  application  by  the  party  ag- 
grieved. The  theory  is,  to  gel  nearer  the  case 
in  hand,  that  the  bondholders,  or  the  receiver 
for  them,  have  propert^y,  or  something  of  value, 
to  which  the  party  invoking  the  court's  aid 
has  a  better  abstract  right,— a  superior  equity. 
To  state  the  proposition  yet  more  concretely, 
the  equity  arises  and  is  rested  upon  one  or 
another  of  the  three  following  categories  or 
states  of  fact:  First,  that  the  gross  earnings 
of  the  corporation  before  the  receivership,  to 
which  its  operatives  and  laborers  and  persons 
furnishing  nec«  ssary  supplies  are.  upon  all  the 
authorities,  entitled' in  preference  and  priority 
to  the  bondholders,  have  been  diverted  from 
the  payment  of  their  wages  and  accounts,  and 
paid  to  the  bondholders,  or  are  in  the  hands  of 
the  receiver,  to  be  paid  to  the  bondholders,  or 
to  be  expended  by  him  in  the  further  operation 
of  the  corporation's  works  for  the  benefit  of  the 
bondholders,  or  have  been  expended,  either 
before  or  after  receiver  appointed,  in  the  im- 
provement and  betterment  of  the  mortga^sed 
property,  whereby  the  security  of  the  bonds  is 
increased,  to  the  obvious  advantage  and  benefit 
of  the  bondholders.  Or,  second,  that  whether, 
strictly  speaking,  there  has  been  any  diversion 
of  gross  earnings  from  the  employees,  directly 
or  indirectly,  to  the  bondholders,  or  not,  the 
operatives  and  laborers  have  performed  serv- 
ices and  labor  in  the  improvement  and  better- 
ment of  the  mortgaged  property,  so  that  such 
labor  and  services  have  inured  directly  to  the 
benefit  of  the  bondholders,  in  the  enhancement 
of  the  value  of  their  security,  and  hence  of 
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their  bonds;  they  thereby  securing,  in  addition 
to  the  property  embraced  in  their  mortgages, 
the  value  of  the  services  of  the  company's 
operatives  and  laborers,  which  value  belongs 
to  such  operatives  and  laborers,  and  would 
have  been  paid  to  them.  It  is  to  be  assumed,  by 
the  corporation,  out  of  Its  gross  earnings,  but 
for  the  intervention  of  the  bondholders,  and 
the  appointment,  at  their  instance,  of  the  re- 
ceiver. Or,  third,  that  labor  and  services  have 
been  performed  and  rendered  in  carrying  on 
the  business  of  the  corporation,  and  keeping  it 
a  '*going  concern"  ^he  mortgages  and  l>onds 
evidencing  a  contemplation  of  the  parties  to 
them  that  the  operations  of  the  corporation 
should  be  kept  on  foot  and  going,  and  a  neces- 
sity therefor,  as  a  means  of  production  of  the 
net  income  out  of  which  the  bonds,  principal 
and  interest,  are  to  be  paid):  that  the  business 
has  been  kept  going  by  the  receiver,  and  earn- 
ings from  it  have  been  realized;  that  such  earn- 
ings have  been  paid  to  the  bondholders,  or  are 
held  by  the  receivers;  and  that  the  laborers 
have  not  been  paid  for  services  thus  rendered 
prior  to  the  receivership.  The  first  two  cate- 
gories of  fact  under  which  such  priority  will 
be  awarded  are  fully  stated,  and  the  equity  of 
the  results  flowing  from  them  is  fully  demon- 
strated, in  the  opinion  of  Judge  Waite  copied 
above.  The  third  finds  ample  illustration  and 
support  in  an  opinion  of  the  Supreme  Court 
of  the  United  States,  delivered  also  by  the 
Chief  Justice,  in  Burnham  v.  Boiren,  111  U.  8. 
776.  28  L.  ed.  596,  where  it  was  sought  to 
have  the  amount  due  Bowen  for  coal  sup- 
plied to  a  railroad  company  before  the  ap- 
pointment of  the  receiver  made  a  first  charge 
upon  the  income  of  the  receivership,  and, 
such  income  having  been  paid  to  the  l)ond- 
holders,  to  have  payment  made  out  of  the 
corpus  of  the  mortgaged  property;  and  it 
is  not  questioned  that  sums  due  to  lal)orers 
stand  upon  the  same  footing  as  supply  ac- 
counts in  this  connection.  In  the  course  of 
the  opinion.  Judge  Waite  said:  "In  the  pres- 
ent case,  as  we  have  seen,  the  debt  of  Bowen 
was  for  current  expenses  and  payable  out 
of  current  earnings.      .      .  It    is    said, 

however,  that  as  no  part  of  the  income,  be- 
fore the  appointment  of  the  receiver,  was  used 
to  pay  mortgage  interest,  or  to  put  permanent 
improvements  on  the  property,  or  to  increase 
the  equipment,  there  was  no  such  diversion  of 
the  funds  belonging  in  equity  to  the  labor  and 
supply  creditors  as  to  make  it  proper  to  use 
the  income  of  the  receivership  to  pay  them. 
The  debt  due  Bowen  was  incurred  to  keep 
the  road  running,  and  thus  preserve  the 
security  of  the  bond  creditors.  If  the  trustees 
had  taken  possession  under  the  mortgage, 
they  would  have  been  subjected  to  similar 
expenses  to  do  what  the  company,  with  their 
consent  and  approbation,  was  doing  for  them. 
There  is  nothing  to  show  that  the  receiver  was 
appointed  because  of  any  misappropriation  of 
the  earnings  by  the  company.  On  the  con- 
trary, it  is  probable,  from  the  fact  that  the 
large  judgment  for  the  right  of  way  was  ob- 
tained about  the  same  time  the  receiver  was 
appointed,  that  the  change  of  possession  was  af- 
fected to  avoid  anticipated  embarrassments  from 
that  cause.  But,  however  that  may  be,  there 
certainly  is  no  complaint  of  a  diversion  by  the 
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compaDy  of  the  current  earDings  from  the  pay- 
ment of  tbe  current  expenses.  So  far  as  any- 
thing appears  on  the  record,  the  failure  of  the 
coDopany  to  pay  the  debt  to  Bowen  was  due 
alone  to  tbe  fact  that  the  expenses  of  running 
the  road  and  preserving  tbe  security  of  the 
bondholders  were  greater  than  the  receipts  from 
the  business.  Under  these  circuoislances,  we 
think  the  debt  was  a  charge  in  equity  on  the 
continuing  income,  as  well  that  which  came 
into  the  hands  of  the  court  after  the  receiver 
was  appointed  as  that  before.  When,  there- 
fore, the  court  took  the  earnings  of  the  receiv- 
ership and  applied  tbem  tb  the  payment  of  the 
:flxed  charges  on  the  railroad  structures,  thus 
increasing  tbe  security  of  the  bondholders  at 
the  expense  of  the  labor  and  supply  creditors, 
there  was  such  a  diversion  of  what  is  denomi- 
nated in  Fosdick  v.  iichall,  the  'current  debt 
fund*  as  to  make  it  proper  to  require  tbe  mort- 
gagees to  pay  it  back.  So  far  as  current  ex- 
pense creditors  are  concerned,  the  court  should 
use  the  income  of  tbe  receivership  in  the  way 
the  company  would  have  been  bound  in  equity 
and  good  conscience  to  use  it  if  no  change  in 
tbe  possession  bad  been  made.  This  rule  is  in 
strict  accordance  with  the  decision  in  Fosdick 
V.  SchaU,  which  we  see  no  reason  to  modify  in 
any  particular."  And  to  the  same  effect  (that 
it  is  not  necessary  to  the  application  of  this 
doctrine  that  there  should  be.  strictly  speaking, 
any  diversion  of  income  before  the  appoint- 
ment of  the  receiver)  are  the  opinions  of  Judge 
Thompson,  expressed  in  his  work  on  Corpora- 
tions, and  of  Judge  Caldwell  on  the  circuit 
bench.  5  Thomp.  Corp.  ^  7118;  Farmers' 
Loan  <fc  T,  Co.  v.  KanMs  City,  TF.  &  N.  W.  B. 
Co.  53  Fed.  Rep.  182. 

Enough  has,  we  think,  been  said  by  our- 
selves, and  through  our  adoption  of  the  lan- 
guage of  Judge  Waite  to  demonstrate  that  tbe 
equity  of  the  doctrine  lies  solely  in  the  facts 
that  the  gross  income  of  the  corporation, which 
in  good  conscience  belongs  to  its  laborers  and 
operatives,  has  been,  in  one  form  or  another,  dl 
verted  from  them,  and  converted,  directly  or 
indirectly,  to  the  use,  benefit,  and  behoof  of  tbe 
bondholders,  to  whom  in  equity  and  good  con- 
science it  does  not  belong  (whether  the  mort- 
gages securing  the  bonds  in  terms  embrace  in- 
qoine  or  not)  until  the  wages  of  laborers  and 
operatives,  and  the  accounts  of  supply  or  ma- 
terialmen for  labor  done  and  supplies  fur- 
nished recently  before  the  appointment  of  the 
receiver,  have  been  paid.  And  this  is  the 
whole  equity,  and  it  is  in  itself  a  perfect  equity. 
The  fact  that  tbe  corporation  is  of  a  public 
character  does  not  enter  into  it,  and  is  not 
an  element  of  it,  any  more  than  such  fact 
would  be  necessary  to  a  recovery  in  trover  for 
a  horse  converted  by  a  corporation.  Every  ele- 
ment of  this  equity  may  e.xist  as  well  against 
a  private  as  against  a  public  corporation,  and 
against  bond  creditors  of  the  one  as  well  as  the 
other.  The  right  to  be  asserted  is  obviously 
the  same,  whatever  the  character  in  this  re- 
spect of  I  he  corporation.  Tbe  wrong  done  to 
the  employees  is  the  same. — the  misappropria- 
tion of  the  fund  for  the  payment' of  their 
wages.  And  the  remedy  for  the  effectuation 
of  the  right  and  the  redress  of  the  wrong  is 
applied  upon  considerations  which  take  no  ac- 
count of  whether  the  corporation  whose  earn- 
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ings  have  thus  1)een  wrongfully  diverted  frona 
the  payment  of  its  employees  is  a  railroad  com- 
pany, or  a  manufacturing  company,  or  a  min- 
ing company.  The  diversion  of  the  fund  be- 
ing shown,  and  the  equity  being  thus  made  to 
appear,  the  redress  is  accorded,  the  equity  is 
declared  and  effectuated,  by  courts  ot  chan- 
cery, upon  that  broad  and  beneficient  maxim 
of  equity  jurisprudence  which  imposes,  or  au- 
thorizes the  court  to  impose,  upon  every  suitor 
asking  equitable  relief,  the  duty  and  bur- 
den of  doing  equity:  and  we  have  not  heard  or 
seen  it  suggested  tLat  this  principle  is  applica- 
ble more  to  one  suitor  than  another,  or  more  to 
a  public  than  a  private  corporation.  The 
necessity  for  the  application  of  this  e<iuitable 
doctrine,  for  giving  preference  to  claims  of 
employees  for  wages  is  doubtless  more  frequent 
in  railroad  cases,  out  that  does  not  argue  that 
the  facts  which  authorize  it  cannot  as  well  ex- 
ist in  other  cases.  So  there  is  more  nece&jity, 
ordinarily,  for  a  railroad  corporation  to  be 
kept  a  *'going  concern."  because  of  the  duly 
it  owes  the  public,  and  the  character  of  its  busi- 
ness; and  hence  it  is  true  that  the  facts  stated, 
constituting  the  equity  of  the  doctrine  in  tbe 
third  categoiy,  supra,  exist  more  frequently 
in  respect  ot  railroad  property.  But  there 
may  well  be,  from  the  point  of  view  of  the 
bondholders,  as  much  necessity  to  keep  tbe 
works  of  a  private  corporation  going,  in  order 
to  protect  and  preserve  the  property  which  is 
the  bondholders'  security,  as  also  to  earn  in- 
come for  tbe  payment  of  current  expenses,  and 
the  principal  and  interest  of  the  bonds.  And 
the  necessity  of  keeping  the  corporation  a  go- 
ing concern  is  in  all  cases  gauged,  not  from  the 
standpoint  of  the  public,  but  from  the  stand- 
point of  the  bondholders;  and  for  the  purpose 
of  determining,  not  what  injury  the  public 
would  have  suffered  from  the  stoppage  hi  the 
works,  nor  how  they  have  been  benefited  by 
the  continuation  of  the  business,  but  what  in- 
jury the  bondholder  would  have  suffered 
from  such  stoppage  in  the  loss  of  net  income, 
and  the  diminution  of  the  value  of  the  prop- 
erty, with  a  view  to  measuring  the  benefits  he 
has  received  from  the  laborer  of  employees  in 
continuing  to  carrying  on  tbe  operations  of  the 
corporation.  The  damages  and  loss  to  the 
bondholder  from  a  stoppage  of  the  operations 
of  a  railroad  would  generally  be  greater  than 
from  the  stoppage  of  the  works  of  a  mining 
company;  but,  whether  greater  or  less,  they 
stand  upon  the  same  footing  as  a  measure  o'f 
the  benefit  accruing  to  bim  from  the  labor 
which  prevented  their  infliction  upon  bim. 
Tbe  difference  is  one  of  quantity,  and  not  of 
kind. 

We  have  undertaken  to  state  this  doctrine  as 
it  has  been  declared  in  other  jurisdictions,  and 
there  applied  to  railroad  property,  and  to  give 
our  reasons,  on  general  principles,  for  tbe  con- 
clusion wc  have  reached,  that  that  ]imi:ation 
of  the  doctrine  is  unsound,  and  that,  of  conse- 
quence, in  our  opinion,  the  equity  is  as  salu- 
tary, and  its  effectuation  is  as  practicable  and 
necessary,  acainst  tbe  bondholders  of  a  private 
as  against  those  of  the  public  corporations. 
The  argument  against  this  wider  application 
of  tbe  doctrine  which  is  based  on  the  supposed 
fact  that  such  application  has  not  heretofore 
been  made,  is  the  same  argument  that  stood 
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in  the  way  of  the  conclusion  in  Fosdick  v. 
ScliaU^  and  was  in  that  case  entirely  demol- 
ished, in  respect  of  railroad  corporations  and 
their  property;  the  same  argument,  indeed, 
that  has  had*  to  be  met  and  overthrown  in 
every  new  application  of  equitable  principles 
from  the  beginning,  and  which,  had  it  been 
allowed  to  obtain  and  control,  would  have 
left  England  and  this  country  without  the 
splended  system  of  equity  jurisdiction  which 
now  embellishes  the  jurisprudence  of  both 
countries.  It  may  be.  as  suggested,  that 
courts  have  been  very  stupid,  or  very  much 
at  fault,  in  not  making  an  earlier  application 
of  these  principles  to  cases  like  the  present  one; 
but,  if  so,  it  is  the  same  stupidity  which  de- 
layed the  declaration  of  the  doctrine  of  Fos- 
dick  V.  Schall,  that  in  the  early  ages  failed  to 
recoijnize  equity  jurisprudence  at  all,  and 
which,  upon  the  eventual  establishment  of 
the  court  of  chancery,  stood  in  the  way  of  the 
immediate  development  and  application  of  all 
the  principles  of  equity  into  a  perfect  system  of 
equity  jurisprudence,  which  has  not  even  yet 
been  attained.  The  broader  application  of  the 
doctrine  which  we  are  attempting  to  justify  on 
what  we  regard  as  very  plain  and  simple  ele- 
mentary principles  of  equity  will  not  lead  to, 
involve,  or  admit  of  any  of  the  dire  conse- 
quences which  are  suggested,  as  will  be  clearly 
seen  upon  reference  to  the  limitations  which 
those  principles  themselves  involve,  and  which 
we  have  endeavored  to  state  with  care  and 
precision.  It  will  not  take  the  place  of  me- 
chanic's lien  laws,  and  the  like,  nor  obviate 
the  necessity  or  policy  of  such  enactments. 
It  will  not  in  any  sense  encroach  upon  vested 
or  contractual  securities  or  rights.  The  prin- 
ciples upon  which  it  rests,  in  the  application 
of  it  which  we  are  proposing,  in  and  of  them- 
selves mark  a  distinct  line  between  the  particu- 
lar corporation  cases  to  which  it  applies,  and 
the  ordinary  cases  of  mortgages  on  property, 
whether  of  individuals  or  corporations  to  secure 
the  payment  of  debts,  and  under  it  there  is  not 
the  slightest  danger  of  the  secured  creditor  in 
any  case  losing  anything  which  he  is  entitled 
to  on  recognized  principles  of  equity  and  good 
conscience.  We  have  examined  all  the  au- 
thorities brought  to  light  in  the  case,  not  to 
speak  of  the  adjudications  of  this  court;  and 
none  of  them  conflicts  with  our  position,  ex- 
cept in  the  matter  of  obvious  dicta,  to  which 
we  have  already  referred. 

We  have  proceeded  thus  far,  and  to  the  con- 
clusion indicated  above,  without  reference  to 
or  consideration  of  what  has  heretofore  been 
said  or  decided  by  this  court  on  the  subject. 
Aside  from  the  case  of  Merchaniii  Bank  v. 
Moore,  106  Ala.  646.  there  are  two  cases  in  our 
Reports  which  are  supposed  to  bear  upon  it. 
The  first  is  that  of  Mtyer  v.  Johnston,  53  Ala. 
237.  In  this  case  it  appears  that  the  mort- 
gagor of  a  railway  executed  a  second  mortgage 
on  the  properly  to  secure  money  borrowed  for 
the  purpose  of  making  permanent  improve 
ments  upon  ir,  and  this  money  was  so  used. 
Of  an  effort  made  by  the  beneficiaries  in  the 
second  mortgage  to  have  their  claim  given  a 
priority  over  the  first-mortgage  debt,  the  court 
by  Manning,  J.,  said:  "The  claim  of  com- 
plainants below,  for  the  value  of  the  improve 
ments  made  ...  on  the  railroad  ...  is 
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equally  without  just  foundation.  It  would  be 
a  case  of  charging  the  mortgagee  with  im- 
provements put  on  the  mortgaged  property  by 
the  mortgagor,  which  is  wholly  inadmissible." 
Page  352.  The  equitable  principle  of  Fosdick 
V.  Schall  had  not  been  formulated  and  ex- 
pounded at  the  time  of,  nor  was  it  urged  in 
argument  or  at  all  considered  by  the  court  in, 
the  decision  of  Meyer  v.  Johnston;  nor,  indeed, 
did  the  facts  there  involved  present  a  case  for 
its  application.  So  that  we  feel  entirely  war- 
ranted in  saying  that  adjudication  is  not  an 
authority  against  the  so  well  established  doc- 
trine of  Fosdick  v.  Schall,  and  the  other  cases 
in  that  line  of  authority.  The  other  case  re- 
ferred to  is  that  of  l^hman  Bros.  v.  Tallassee 
Mfg,  Co,  64  Ala.  567.  In  that  case  the  equita- 
ble doctrine  invoked  by  these  petitioners  was 
not  only  fully  con.sideredby  thiscourt,but  it  was 
reaffirmed  and  adopted,  and  its  operation  was 
expressly  extended  to  the  property  of  a  manu- 
facturing company  then  in  the  hands  of  a  re- 
ceiver a[>pointed  at  the  instance  of  the  holders 
of  the  corporation's  bonds,  which  were  secured 
by  a  deed  of  trust  or  mortgage  on  its  property. 
Brickell.  Ch.  J.,  delivered  the  opinion  of  the 
court,  and.  after  quoting  with  approval  the 
following  language  from  the  opinion  of  Judge 
Waite  in  Fosdick  v.  Schall,,  viz.:  ''When  a 
court  of  chancery  is  asked  by  railroad  mort- 
gagees to  appoint  a  receiver  of  railroad  prop- 
erty, pending  proceedings  for  foreclosure,  the 
court,  in  the  exercise  of  a  sound  judicial  discre- 
tion, may.  as  a  condition  of  issuing  the  neces- 
sary order,  impose  such  terms  in  reference 
to  the  payment  from  the  income,  during  the 
receivership,  of  outstanding  debts  for  labor, 
supplies,  equipment,  or  permanent  improve- 
ment of  the  mortgaged  property,  as  may,  un- 
der the  circumstances  of  the  particular  case, 
appear  to  be  reasonable," — went  on  to  say: 
**The  further  observation  is  made,  in  reference 
to  railroad  mortgages,  which  seems  to  us  ap- 
plicable to  mortgages  by  manufacturing  and 
coramericial  corporations,  generally,  that  they 
'are  comparatively  new  in  the  history  of  judi- 
cial proceedings.  They  are  peculiar  in  their 
character,"  and  affect  peculiar  interests.  The 
amounts  involved  are  generally  large,  and  the 
rights  of  the  parties  oftentimes  complicated 
and  conflicting.  It  rarely  happens  that  a  fore- 
closure is  carried  through  to  the  end  without 
some  concessions  of  some  parties  from  their 
strict  legal  rights,  in  order  to  secure  advan- 
tages that  could  not  otherwise  be  attained,  and 
which  it  is  supposed  will  operate  for  the  gen- 
eral good  of  all  who  are  interested.  This  re- 
sults, almost  as  a  matter  of  necessity,  from  the 
peculiar  circumstances  which  surround  such 
litigation.*  "  And  the  chief  justice,  in  another 
connection,  said  further:  "The  general  cred- 
itors .  .  .  then  before  the  court,  under  the 
circumstances,  could  properly,  for  the  conven- 
ience and  interest  of  all,  be  required  to  con- 
cede the  use  of  the  property  [belonging  to  the 
mortgagor,  but  not  covered  by  the  mortgage], 
from  their  strict  legal  lights  to  it,  and  its  im- 
mediate reduction  to  money  by  a  sale;  as  the 
mortgagees  could  be  required  to  concede  from 
their  strict  legal  rights,  that  from  the  earnings 
of  the  mortgaged  property,  outstanding  debts 
for  labor,  supplies,  etc.,  should  be  paia."  64 
Ala.  596  ei  seq.     The  case  of  Merchants'  Bank 
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V.  Moore,  106  Ala.  646,  above  referred  to,  goes 
upon  certain  dicta  of  Judge  Brewer  in  Knee- 
land  V.  American  TAmn  &T.  Co,  136  U.  S.  89. 
34  L.  ed.  379,  which  we  have  already  con- 
sidered, to  the  conclusion  that  the  doctrine  un- 
der consideration  cannot  be  applied  to  other 
than  railroad  corporations  That  conclusion  is, 
we  think,  at  war  with  our  own  case  of  Lehman 
Bros.  V.  TallasMC  Mfg.  Co,  64  Ala.  567;  and  it 
appears  to  have  been  rendered  without  consid- 
eration, and  certainly  without  discussion,  of  the 
broad  and  benedcent  principles  of  equity 
which  not  only  support  the  doctrine  in  respect 
of  railway  corporations,  but,  with  equal 
force,  require  its  extension  to  all  corporations 
which,  as  shown  by  deeds  of  trust  or  mort- 
gages to  secure  bonds,  it  is  in  the  contempla- 
tion and  to  the  interest  of  the  parties  (the  mort- 
gagor and  bondholders)  should  be  kept  going: 
and  this  without  at  all  impinging  upon  the 
sacredness  of  the  vested  rights  of  the  bond- 
holders. We  are  now  of  opinion  that  what  is 
said  in  that  case  in  limitation  of  the  doctrine 
to  railroads  is  unsound  in  piinciple.  and  must 
be  modified  so  as  to  comport  with  the  views  we 
now  announce.  And  we  will  return  to  and 
reaffirm  the  decision  in  Lehman  Bros,  v.  Tal- 
lassee  Mfg.  Co, ;  and  upon  that,  in  connection 
with  the  general  equities  to  which  we  have  ad- 
verted, we  do  not  hesitnte  to  apply  the  doc- 
trine of  Fosdick  V.  Schall  to  the  property  of  the 
defendant  corporation,  though  it  be  only  a 
mining  and  coke  manufacturing  concern,  now 
in  the  bands  of  the  receivers  appointed  at  the 
instance  of  the  trustee  in  the  deeds  of  trust,  if 
the  petition  presents  the  particular  facts  which 
are  essential  elements  of  the  equity  petitioners 
invoke  and  rely  upon. 

To  return,  then,  to  the  petition:  We  find 
no  averment  in  it  of  any  such  improvement  or 
betterment  of  the  mortgaged  property  by  the 
laborers  whose  wages  are  unpaid,  and  to  whose 
claims  petitioners  have  succeeded,  as  would  en- 
title them  to  priority  over  the  bondholders. 
There  are  averments  of  repairs  to  the  coke 
ovens  and  to  the  railroad:  but  mere  casual  and 
incidental  repairs,  such  as  arc  implied  here, — 
the  mere  mending  of  a  break  or  defect  caused 
by  current  use.  etc.. — are  not  improvements  or 
betterments,  within  the  rule  we  are  consider- 
ing. The  improvements  must  t)e  of  such  char- 
acter as  to  add  a  value,  in  a  sense  permanent, 
to  the  property,  so  that  the  security  of  the 
bonds  is  thereby  increased,  before  the  bond- 
holders can  be  called  upon  to  make  restitution 
of  that  value  to  the  laborers. 

Nor  do  we  find  that  a  case  is  made  under  the 
third  statement  of  facts  supporting  this  equity 
above.  It  is  said  that  the  lal)or  was  necessary 
to  continue  the  basinessof  the  corporation,  but 
it  is  not  shown  either  that  such  continuance 
was  to  the  advantage  of  the  bondholders,  or 
necessary  in  conservation  of  their  interests,  or 
that  any  income  out  of  which,  or  because  of 
the  receipt  of  which,  the  wages  for  this  labor 
should  be  paid,  had  been  realized  by  the  re- 
ceiver from  his  administration  and  operation 
of  the  business  and  works  of  the  corporation. 
Hence  no  case  is  made  under  the  third  state- 
ment above  of  the  facts  constituting  this  equity. 
But  we  do  find  an  averment  on  information 
and  belief,  that  "there  was  due  to  the  defend- 
ant at  and  before  the  time  of  the  appointment  of 
said  receiver  the  sum  of  about  $40,000,  which 
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was  due  for  coal  and  coke  sold  by  the  defend- 
ant, and  which  was  taken  from  said  mine  and 
manufactured  in  said  ovens,  and  that  said 
$40,000  represented  the  gross  earnings  of  the 
defendant,  into  which  the  labor  of  said  em- 
ployees and  operatives  entered,  and  that  said 
employees  performed  work  and  labor  in  min- 
ing of  said  coal  and  in  manufacturing  said  coke, 
and  which  is  referred  to  in  this  section."  This 
averment  is  not  objectionable  because  of  being 
made  on  information  and  belief.  Christian  v. 
American  Freehold  Land  Mortg.  Co.  92  Ala  130; 
Lvcas  V.  Oliver,  34  Ala.  626;  Mjc  v.  Winter,  35 
Ala.  309.  It  is  as  definite  as  to  amount  as  if 
the  language  had  been  *a  large  sum.  to  wit, 
$40,000,"  which  means  about  $40,000  and  is  a 
customary  and  sufficient  mode  of  averrinir 
such  facts.  It  is  an  averment  that  the  com- 
pany, when  the  receiver  was  appointed,  held 
and  owned  claims  for  products  sold,  bills  re- 
ceivable, for  about  $40,000.  Prima  facie,  the 
parties  owin^  these  bills  were  solvent,  and  the 
amounts  against  them  were  ^ood.  It  issbnwD 
that  the  receiver  was  authorized  and  directed 
to  take  into  his  possession  all  the  property  of 
the  corporation,  special  reference  being  made 
to  assets  of  this  kind,  and  that  he  did  take  pos 
session  of  all  its  property  of  every  kind. 
It  is  probable  these  accounts  have  been  col- 
lected, but,  whether  so  or  not,  they  or 
their  proceeds  constitute  the  "moneyed  as- 
sets that  have  been  taken  from  the  coniipany." 
spoken  of  by  Judge  Waite  as  the  class  of  as- 
sets upon  which  ordinarily  the  power  to  give 
laborers  priority  of  payment  over  bondholders 
is  exercised.  The  peiition  shows  that  the^ 
"moneyed  assets"  belonged  to,  and  were  a  part 
of,  thegross  earnings  of  the  corporation.  They 
therefore  belonged  to  the  employees,  in  pref- 
erence to  the  bondholders.  If  they  are  still 
uncollected  in  the  hands  of  the  receiver,  the 
petitioners  are  entitled  to  have  their  claims* 
charged  upon  them  under  the  general  prayer 
for  relief.  If  they  have  been  collected,  and 
the  money  is  in  the  bauds  of  the  receiver,  peti- 
tioners are  entitled  to  have  their  debts  paid  out 
of  it.  And  if  their  proceeds  have  been  paid 
to  the  bondholders,  or  expended  in  the  admin- 
istration of  the  receivership,  the  claims  of  the 
petitioners  should  be  made  a  charge  on  the 
corpus  of  the  mortgaged  property,  and  paid 
out  of  the  first  moneys  coming  into  the  bands 
of  the  receiver,  as  specially  prayed  in  the  peti- 
tion. The  claims  of  the  petitioners,  being  for 
labor  done  within  six  months  before  the  ap- 
pointment of  the  receiver,  come  within  the 
strictest  rule  declared  by  any  of  the  cases  as  to 
time.    5  Thomp.  Corp.  ii  7115. 

No  objection  to  the  relief  praved  tan  be  based 
upon  the  fact  that  petitioners  claim  as  assignees 
of  the  employees.     5  Thomp.  Corp.  ^  7117. 

The  petition  prays  that  notice  of  its  filinsbe 
given  to  the  parties  to  the  pendintr  suit.  This 
was,  in  our '  opinion,  sufficient,  in  respect  of 
making  parties  to  the  intervention,  and  the  ob- 
jection in  this  connection  taken  by  the  demur- 
rer is  untenable. 

Finally,  our  conclusion  is  that  the  petition 
made  a  case  for  the  relief  as  shown  above,  and 
the  demurrer  to  it  should  not  have  been  su^a- 
tained. 

T?ie  decree  of  the  Circuit  Court  is  ther^}^re 

retfrsed,  the  demurrer  to    the  petition  as    a 

I  whole  is  overruled,  and  the  cause  is  remanded. 
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Head,  J.,  dissents. 

ColemaA,  J.,  dissentiDg: 

The  Mary  Lee  Coal  &  Railway  Company  (a 
corporation  authorized  by  its  charter  to  own 
and  operate  coal  mines,  coke  ovens,  and  a  rail- 
way in  .lefferson  county),  to  secure  its  bonded 
indebtedness,  executed  a  deed  of  trust  to  the 
Mercantile  Trust  &  Deposit  Company,  the  ap- 
pellee, upon  all  its  property,  and  tolls,  charges, 
and  its  income.  Having  defaulted,  the  trus- 
tee filed  a  bill  praying  for  a  receiver,  and  fore 
closure  of  the  mortgage.  Pendins^  the  fore- 
closure bill,  the  appellants,  Drennen  &Co.»  by 
petition,  interposed  a  claim  for  114,697,  and 
prayed  that  it  be  allowed  as  a  prefemd  claim. 
The  basis  of  this  claim  is  that  it  was  ''due  for 
repairs  and  work  and  labor  done  and  per- 
formed for  the  defendant,  the  Mary  Lee  Coal 
&  Railway  Company,  during  the  months  of 
July,  August.  September.  October,  and  No- 
vember," preceding  the  filing  of  the  bill.  Of 
the  amount  claimed,  about  $8,947  was  due  for 
digging  and  mining  and  shipping  coal  and  in 
keeping  said  mine  in  operation,  and  in  prepar- 
ing said  coal  for  shipment:  about  |o.000  was 
due  in  operating  and  lepairing  said  coke  ovens, 
and  in  preparing  coke  for  shipment  to  market; 
and  about  $750  was  due  for  operating  and  re- 
pairing defendant's  said  railroad.  The  real  is- 
sue involved  is  whether  the  doctrine  believed 
to  have  been  first  promulgated  in  the  case  of 
Foidick  V.  SchaLl,  99  U,  S.  235,  25  L.  ed.  889, 
which  allowed  wages  earned  within  six  months 
before  the  appointment  of  a  receiver  prefer- 
ence and  priority  over  the  bondholders  whose 
debts  were  secured  by  a  mortgage  preceding 
the  accrual  of  the  claim  for  wages,  and  which 
doctrine,  by  that  decision,  and  others  since 
rendered,  was  expressly  limited  to  public  rail- 
roads, shall  be  further  extended,  and  as  ex- 
tended be  applied  to  private  business  corpora- 
tions, companies,  and  individual  transactions. 
The  principle  asserted,  and  the  rule  adopted 
for  its  application,  in  the  opinion  of  the  court, 
logically  lead  to  this  result.  No  case  has  been 
cited  in  support  of  the  contention,  and  the 
writer  believes  it  is  without  precedent. 

New  and  useful  inventions  for  the  benefit 
of  mankind  are  commendable,  but  the  prov- 
ince of  courts  is  to  apply  existing  principles, 
and  not  create  rules  and  principles  which  inju- 
riously affect  the  rights  of  parties,  acquired  by 
contract.  The  province  and  power  of  courts 
of  equity  to  intervene  for  the  protection  of 
right  and  prevention  of  wrong,  and  to  invent 
remedies,  where  none  exist,  to  secure  these 
ends,  is  one  of  its  most  useful  attributes,  and 
the  exercise  of  this  power  on  proper  occasions 
has  developed  into  our  present  admirable  sys- 
tem of  equity  jurisprudence;  but  there  is  a  great 
and  irreconcilable  difference  between  the  appli- 
cation of  a  remedy  and  the  creation  of  a  right 
and  priority  which  subvert  and  subordinate 
existing  contractual  interests.  It  has  been  truly 
said  that  under  some  circumstances  courts  of 
equity  may  amplify  remedies,  but  cannot  dis- 
pense with  legislation  or  amplify  jurisdiction. 
The  reasons  now  assigned  for  this  new  depart- 
ure have  been  obvious  to  the  judicial  mind  for 
a  century  or  more,  and  the  very  fact  that  the 
conclusion  has  not  hitherto  been  accepted  as 
sound  and  permissible,  of  itself,  is  full  of 
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warning  to  that  conservatism  which  should 
characterize  courts  of  justice.  Precedents, 
though  not  always  entitled  to  absolute  domina- 
tion, when  they  have  become  so  established  as 
to  enter  into  and  become  elements  of  con- 
tract cannot  be  set  aside  by  courts  without  in- 
flicting injustice.  The  legislative  department 
has  no  authority  by  its  enactments  to  impair 
the  obligation  of  contracts,  and  surely  courts 
of  justice  ought  not,  by  their  adjudications,  to 
adopt  and  apply  principles  to  existing  contracts 
which  will  have  the  effect  of  an  ex  po8t  facto 
legislative  enactment.  It  is  unnecessary  to  cite 
authority  in  support  of  a  proposition  of  law 
recognized  in  all  courts,  and  especially  in  this 
state,  to  the  effect  that  in  the  absence  of  an 
agreement  to  the  contrary,  at  common  law,  a 
mortgage  upon  property  carried  with  it  all 
subsequent  improvements,  repairs,  and  better- 
ments; and  this  rule  prevails  until  changed  by 
statute  in  courts  of  equity,  as  well  as  law,  in 
all  states  where  the  common  law  exists.  Nor 
is  it  necessary  at  this  late  day  to  cite  the  au- 
thorities which  have  upheld  the  validity  of 
mortgages,  including  those  of  railroads,  upon 
after- acquired  property,  and  tolls  and  charges 
and  incomes.  It  was  the  prevalence  of  these 
rules  which  led  to  the  enactment  of  what  are 
known  as  the  '^mechanics'  and  materialmen's 
lien  laws,"  and  statutes  giving  priority  for  labor 
and  supplies  and  materials,  the  constitutional- 
ity and  application  of  which  statutes  have  un- 
dergone so  many  exhaustive  discussions  in  the 
courts  of  the  country.  In  no  case  that  is  now 
recalled  have  these  statutes  been  sustained  in 
so  far  as  they  were  intended  to  displace  or  sub- 
ordinate prior  liens  and  contracts;  nor  can 
there  be  found  a  decision,  in  my  opinion, 
which  demanded  of  the  owner  of  a  right, 
vested  in  him  by  virtue  of  a  prior  valid  con- 
tract, that  he  concede  something  of  his  rights 
as  a  condition  precedent  to  his  obtaining  the 
aid  of  the  courts  of  the  country.  I  am  not  now 
construing  the  question  of  the  unqualified  right 
of  a  suitor  to  a  receiver 'in  a  proper  case,  and 
the  terms  a  court  may  impose  as  a  condition  to 
the  appointment  of  a  receiver,  nor  the  power 
of  a  court  to  create  prior  liens  for  the  preserva- 
tion of  property  held  by  it  during  the  pend- 
ency of  litigation.  The  principle  asserted  in 
the  case  under  consideration  goes  far  beyond 
all  these  rules  and  regulations  incident  to  the 
appointment  of  receivers  and  the  preservation 
of  property.  It  boldly  announces  as  a  univer- 
sal principle  of  "abstract  equity."  not  depend- 
ent upon  contract  nor  affected  by  contract, 
"and  which  needs  no  other  justification  for  its 
application  in  any  case  than  the  existence  of 
facts  upon  which  it  arises  and  rests."  I  quote 
from  the  opinion  itself  as  follows:  "Enough 
has,  we  think,  been  said  by  ourselves,  and 
through  our  adoption  of  the  language  of  Judge 
Waite,  to  demonstrate  that  the  equity  of  the 
doctrine  lies  solely  in  the  facts  that  the  gross 
income  of  the  corporation,  which  in  good  con- 
science belongs  to  its  laborers  and  operatives, 
has  been,  in  one  form  or  another,  diverted  from 
them,  and  converted,  directly  or  indirectly,  to 
the  use.  benefit,  and  behoof  of  the  bondholders, 
to  whom  in  equity  and  good  conscience  it  does 
not  belong  (whether  the  mortgages  securing  the 
bonds  in  terms  embrace  income  or  not)  until 
the  wages  of  laborers  and  operatives,  and  the 
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accounts  of  supply  or  material  men,  for  labor 
done  and  supplies  furnished  recently  before  the 
appointment  of  the  receiver,  have  been  paid. 
And  this  is  the  whole  equity,  and  it  is  in  itself 
a  perfect  equity.  The  fact  that  the  corpora- 
tion is  of  a  public  character  does  not  enter  into 
it,  and  is  not  an  element  of  it,  any  more  than 
such  fact  would  be  necessary  to  a  recovery  in 
trover  for  a  horse  converted  by  a  corporation. 
Every  element  of  this  equity  may  exist  as  well 
against  a  private  as  against  a  public  corpora- 
tion, and  against  bond  creditors  of  the  one  as 
well  as  the  other.  The  right  to  be  asserted  is 
obviously  the  same,  whatever  the  character  in 
this  respect  of  the  corporation.  The  wrong 
done  to  the  employees  is  the  same, — the  misap- 
propriation of  the  fund  for  the  payment  of 
their  wages.  And  the  remedy  for  the  effect- 
uation of  the  right  and  the  redress  of  the  wrong 
is  applied  upon  considerations  which  take  no 
account  of  whether  the  corporation  whose  earn- 
ings have  thus  been  wrongfully  diverted  from 
the  payment  of  its  employees  is  a  railroad  com- 
pany or  a  manufacturing  company  or  a  min- 
ing company.  The  diversion  of  the  fund  be- 
ing shown,  and  the  equity  being  thus  made  to 
appear,  the  redress  is  accorded,  the  equity  is 
declared  and  effectuated,  by  courts  of  chancery, 
upon  that  broad  and  beneficent  maxim  of  equity 
jurisprudence  which  imposes,  or  authorizes 
the  court  to  impose,  upon  every  suitor  asking 
equitable  relief  the  duty  and  burden  of  doing 
equity;  and  we  have  not  heard  or  seen  it  sug- 
gested that  this  principle  is  applicable  more  to 
one  suitor  Xhan  another,  or  more  to  a  public 
than  a  private  corporation.  The  necessity  for 
the  application  of  this  equitable  doctrine  for 
giving  preference  to  claims  of  employees  for 
wages  18  doubtless  more  frequent  in  railroad 
cases,  but  that  does  not  argue  that  the  facts 
which  authorize  it  cannot  as  well  exist  in  other 
cases.  So,  there  is  more  necessity,  ordinarily, 
for  a  railroad  corporation  to  be  kept  a  'going 
concern*  because  of  the  duty  it  owes  the  pub- 
lic, and  the  character  of  its  business;  and  hence 
it  Is  true  that  the  facts  stated  constituting  the 
equity  of  the  doctrine  in  the  third  category, 
supra,  exist  more  frequently  in  respect  of  rail- 
road property.  But  there  may  well  be,  from 
the  point  of  view  of  the  bondholders,  as  much 
necessity  to  keep  the  works  of  a  private  cor- 
poration going,  in  order  to  protect  and  preserve 
the  property  which  is  the  bondholders'  secur- 
ity, as  also  to  earn  income  for  the  payment  of 
current  expenses  and  the  principal  and  interest 
of  the  bonds.  And  the  necessity  of  keeping 
the  corporation  a  going  concern  is  in  all  cases 
gauged,  not  from  the  standpoint  of  the  public, 
but  from  the  standpoint  of  the  bondholders, 
and  for  the  purpose  of  determining,  not  what 
injury  the  public  would  have  suffered  from  the 
stoppage  of  the  works,  nor  how  they  have  been 
benefited  by  the  continuation  of  the  business, 
but  what  injury  the  bondholder  would  have 
suffered  from  such  stoppage,  in  the  loss  of  net 
income,  and  in  the  diminution  of  the  value  of 
the  property,  with  a  view  to  measuring  the 
benefits  he  has  received  from  the  labor  of  em- 
ployees in  continuing  to  carry  on  the  operations 
of  the  corporation.  The  damages  and  loss  to 
the  bondholder  from  a  stoppage  of  the  opera- 
tions of  a  railroad  would  generally  be  greater 
than  from  the  stoppage  of  the  works  of  a  min- 
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ing  company;  but,  whether  greater  or  less, 
they  stand  upon  the  same  footing,  as  a  measure 
of  the  benefit  accruing  to  him  from  the  labor 
which  prevented  their  infliction  upon  him. 
The  difference  is  o»e  of  quantity  and  not  of 
kind." 

It  must  be  observed  that  the  • 'equity"  here 
asserted  is  not  made  to  depend  upon  any  stat- 
ute or  agreement  to  that  effect  in  favor  of  the 
"wages  of  laborers  and  operatives,  and  the  ac- 
counts of  supply  or  materialmen,  for  labor 
done  and  supplies  furnished  recently  before  the 
appointment  of  the  receiver,"  and,  until  paid, 
made  a  prior  charge  upon  the  gross  income 
proceeding  from  such  consideration,  or  if  such 
income  has  been  otherwise  expended,  then 
upon  the  corpus  into  which  consideration  en- 
tered. The  predicate  for  the  argument  is  "that 
the  ^ross  income  Ik  longs  to  the  laborers  and  op- 
eratives and  materialmen,  which,  in  one  form 
or  another,  has  been  diverted  from  them,  and 
converted,  directly  or  indirectly,  to  the  use, 
benefit,  and  behoof  of  the  bondholders,  to 
whom  in  equity  and  good  conscience  it  d(*es  not 
belong  (whether  the  mortgages  securing  the 
bonds  in  terms  embrace  income  or  not)  until 
these  wages  and  materialmen  have  been  paid." 
We  have  italicized  the  words  which  are  made 
the  pillars  of  the  argument  Is  it  a  fact  that 
the  gross  income  covered  by  a  prior  executed 
mortgage,  known  to  the  parties,  belongs,  in  any 
sense,  to  the  laborer  or  materialman,  as  a  mat- 
ter of  equal  or  equitable  right,  and  that  it  does 
not  t)e]ong  to  the  bondholder,  although  by 
contract  he  has  secured  a  prior  lien,  which  lien 
existed,  and  which  the  laborer  and  material- 
man knew  existed,  when  the  services  were  ren- 
dered and  the  supplies  or  material  were  fur- 
nished? Have  we  discovered  or  invented  a 
legal  X  ray,  which  exposes  to  the  judicial  eye 
an  imperfection  in  the  old  doctrine  of  contract 
on  personal  credit,  or  manifests  as  unsound  the 
rule  which  declares  contracts  to  be  sacred  and 
inviolable?  If  the  income  belongs  to  the  la- 
borer, he  ought  to  be  able  to  recover  it  in  an 
action  for  money  had  and  received,  and  not  by 
a  judgment  for  services  rendered.  If  he  or  the 
materialman  has  a  lien  upon  or  prior  claim  to 
the  income,  or  upon  the  *^corpus  into  which 
the  labor  or  material  has  entered,"  as  an  ••ab- 
stract" and  "perfect  equity,"  independent  of 
contract  or  statute,  the  judicial  mind,  for  a 
century  or  more,  has  been  grossly  at  fault. 
The  interventions  of  legislatures  to  provide  for 
labor  and  material  furnished,  and  the  study 
and  worry  of  courts  to  adjust  the  rights  of 
contractors  and  prior  mortgagees  under  these 
statutory  enactments,  were  to  a  great  degree 
superfluous,  and  labor  lost;  for  if  the  dc  ctrioe 
now  contended  for  be  sound,  there  arose  from 
the  facts,  without  the  statute  or  asreemenr,  a 
perfect  equity,  which  only  needed  application 
and  enforcement.  If  the  doctrine  now  con- 
tended for  is  sound,  there  must  arise  on  every 
farm,  in  every  manufactory,  mice,  and  enter- 
prise in  which  labor  is  performed  and  material 
furnished,  from  which  a  gross  income  is  de- 
rived, the  same  rights  and  equity,  independent 
of.  and  superior  to,  the  claims  of  all  other 
creditors,  without  regard  to  previous  or  subse- 
quent contracts.  If  the  perfect  equity  exist, 
the  arbitrary  limitation  by  some  courts  to  six 
months  within  which  such  claims  may  be  en- 
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forced  is  a  tyrannical  usurpation  by  the  courts. 
We  cannot  reasonably  presume  that  the  dis- 
tinguished court  which  rendered  the  decision  of 
FMdick  V.  Sr/tall,  99  U.  8.  285.  25  L.  ed.  889, 
and  subsequent  decisions  in  line  with  it,  did 
not  clearly  perceive  the  full  force  of  the  argu- 
ment and  "abstract  eauity"  now  insisted  upon 
successfully  for  the  nrst  time  in  this  or  any 
other  court  (at  least,  within  the  knowledge  of 
the  writer),  and  apprehend  the  nature  and  con- 
sequences involved.  That  court  did  not  at- 
tempt to  justify  the  new  rule  adopted  upon  the 
ground  that  the  petitioners  had  an  abstract 
equity,  perfect  in  itself,  superior  to  the  bond- 
holders, but  based  its  conclusion  upon  the 
power  of  the  court  to  impose  conditions  prece- 
dent to  the  appointment  of  receivers  and  the 
granting  of  equitable  relief,  and  justified  t^ 
imposition  of  these  conditions  because  of  the 
public  character  of  railroad  corporations,  and 
limited  its  application  to  such  enterprises,  and 
to  cases  in  which  the  mortgagee  applied  to 
courts  of  equity  for  aflBrmative  relief.  In  the 
case  of  Kneeland  v.  American  Loan  dt  T.  Co, 
186  U.  8.  89,  84  L.  ed.  879.  that  court  has  al- 
ready issued  its  warning  that  the  rule  will  not 
be  extended  to  other  than  the  exceptional  case 
specified,  and  reaflSrmed  the  established  doc- 
trine, in  the  following  language:  "No  one  is 
bound  to  sell  to  a  railroad  company,  or  to  work 
for  it;  and  whoever  has  dealings  with  a  com- 
pany whose  property  is  mortgaged  must  be  as- 
sumed to  have  dealt  with  it  on  the  faith  of  its 
personal  responsibility,  and  not  in  expectation 
of  subsequently  displacing  the  priority  of  the 
mortgage  lien."  How  is  it  possible  to  recon- 
cile the  doctrine  enunciated  in  186  U.  8.  89,  34 
L.  ed.  879,  with  that  enunciated  in  the  case  at 
bar,  where  the  rule  is  applied  to  "improve 
ments  which  add  value,  in  a  sense  perma- 
nent, to  the  property,"  and  which  holds  that, 
if  the  income  has  been  otherwise  expended, 
then  these  claims  become  a  prior  lien  upon 
"<rorpw*"  to  which  the  labor  or  materials 
of  claimants  contributed  nothing,  and  which 
originally  constituted  the  security  of  the 
mortgage?  The  writer  cannot  sanction  as 
souna  a  rule  of  equity  which  annuls  (usually 
termed  '  'displaces")  existing  relations  between 
a  mortgagor  and  mort^eee,  in  the  interest  of 
a  third  party,  whose  m teres t  was  acquired 
against  the  mortgagor  subsequent  to  and  with 
a  full  knowledge  of  the  rights  of  the  mortgagee. 
The  justification  of  the  courts,  denying  a 
mortgagee  his  priority,  has  been  rested  mainly 
upon— First,  the  equitable  doctrine  that  he 
who  seeks  equity  must  do  equity;  and,  sec- 
ondly, upon  the  equitable  doctrine  of  estoppel; 
and,  thirdly,  that  the  claim  is  one  of  abstract 
right,  arising  from  certain  conditions  and  cir- 
cumstances. As  to  the  first  of  these  proposi- 
tions, that  he  who  seeks  the  aid  of  a  court  of 
equity  must  do  equity,  the  rule  operates  only 
between  the  parties  to  an  agreement  or  trans- 
action, to  prevent  the  one  from  taking  an  undue 
advantage  of  another,  but  cannot  be  invoked 
by  a  stranger,  who  is  not  even  a  proper  party 
to  the  suit.  But  the  argument  assumes  the 
question  in  controversy,  and  that  is  that  these 
claimants  have  an  equity  peculiar  to  them, 
because  of  the  character  of  the  claims.  These 
claims  must  necessarily  arise  either  from  con- 
tract, express  or  implied,  or  from  statute,  or 
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result  into  such  superior  claims,  as  matter  of 
law  from  facts.  It  is  not  pretended  that  the 
right  is  of  statutory  creation,  or  of  contract 
between  the  parties,  the  mortgagee  and  labor 
or  materialman  creditor,  nor  between  the 
mortgagor,  as  the  agent  of  the  mortgagee,  and 
the  labor  or  material  creditor.  Is  it  a  conclu- 
sion of  law  that  a  mortgagee  guarantees  to 
labor  and  materialmen  that  the  business  of  the 
company  or  corporation  will  be  conducted  on 
business  principles,  and  the  company  never  be- 
come insolvent?  Is  it  a  conclusion  of  law  that 
a  mortgagee's  lien  shall  be  subordinate  to 
claims  for  labor  and  material?  Is  it  a  conclu- 
sion of  law  that  a  lien  upon  incomes  acquired 
by  solemn  contract  is  subordinate  to  such 
claims?  And,  on  the  other  band,  is  the  right 
of  the  laborer  or  materialman  made  by  law  to 
depend  upon  the  skill  and  judgment  of  the 
employer,  so  that,  if  permanent  injury  results, 
bis  claim  becomes  thereby  of  a  higher  and 
superior  character?  Or  does  it  depend  upon 
how  the  gross  income  be  expended  by  the  em- 
plover?  If  this  be  law,  it  is  because  the  courts 
make  it  law,  and  in  no  sense  is  it  the  applica- 
tion of  any  just  principle.  Contracts  for  labor 
and  material,  unaided  by  special  provision  of 
the  contract  or  statute,  stand  on  no  higher 
ground  than  other  simple  contract  creditors, 
and  are  no  more  entitled  to  the  income  than 
the  latter  creditors.  Labor  and  material  claim- 
ants have  as  much  right  to  have  a  simple-con- 
tract creditor,  to  whom  income  has  been  paid, 
declared  a  trustee  for  their  benefit,  as  to  have 
a  mortgagee,  who  has  a  lien  upon  it,  to  whom 
it  has  been  paid,  declared  such  trustee.  There 
is  not  a  single  element  of  an  estoppel  in  the 
whole  matter.  Neither  the  laborer  nor  the 
materialman  act  or  refrain  from  acting  at  the 
instance  of  the  mortgagee.  It  is  a  question  of 
contract  between  them  and  the  mortgagor,  in 
a  matter  not  under  the  control  or  supervision 
of  the  mortgagee,  and  rendered  with  a  full 
knowledge  of  the  mortgagee's  lien.  It  would 
require  afllrmative  action  on  the  part  of  the 
mortgagee,  inducing  the  labor  and  purchase, 
to  raise  an  estoppel  against  him. 

The  new  doctrine  is  a  revolution  in  juris- 
prudence, subverting  settled  principles,  and 
not  the  application  of  new  remedies  to  existing 
rights,  and  it  should  be  walled  into  the  "excep- 
tional  cases"  declared  to  be  such  by  Mr.  Justice 
Brewer  in  Kneeland's  Case,  186  U.  8.  89  34  L. 
ed.  879,  and  reasserted  in  Thomas  v.  Western 
Car  Co.  149  U.  8.  95,  87  L.  ed.  668.  In  the  case 
of  WoodY.  Guarantee  Trust  cfc  S.  2>.  Co.  128  U. 
8.  416.  481,  82  L.  ed.  472, 473,  it  was  declared 
that  three  conditions  must  exist,  to  justify  the 
application  of  the  rule  of  Fosdick  v.  Schall: 
First,  it  must  be  applied  wholly  to  "operating 
expenses;"  second,  and  only  where  there  is  a 
"diversion  of  the  income  of  a  going  concern;" 
and,  third,  "that  it  had  never  been  applied  in 
any  case  except  that  of  a  railroad,  and  that 
there  was  a  broad  distinction  between  such  a 
case  and  that  of  a  purely  private  concern."  In 
the  case  of  National  Bank  v.  Carolina,  K.  & 
W.  R.  Co.  63  Fed.  Rep.  25,  the  application  of 
the  rule  is  limited  to  railroads.  It  is  said: 
"The  theory  of  this  equity  is  this:  It  is  the 
interest  as  well  of  the  public  as  of  all  parties 
interested  in  a  railroad  that  it  be  kept  a  going 
concern.    To  do  this,  there  must  be  a  ready 
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supply  of  labor  and  materials  necessary  to  this 
end.  If  persons  who  give  labor  and  materials 
were  required  in  everv  instance  to  make  care- 
ful examination  into  the  condition  of  the  com- 
pany, so  as  to  ascertain  its  solvent  capac- 
ity for  paying  debts,  all  of  its  operations  might 
be  brought  to  a  standstill.  For  this  reason, 
persons  dealing  with  a  company  are  encour- 
aged to  do  so,  with  the  knowledge  that  the 
court  will  see  that  all  such  supplies  of  labor 
and  material  given,  and  not  paid  for  within  a 
reasonable  period  before  the  appointment  of  a 
receiver,  will  be  provided  for  by  the  court. 
.  .  .  But,  in  exercising  this  equity,  the 
court  |2:oes  upon  dangerous  ground,  and  there- 
fore proceeds  cautiously,  keeping  rigidly 
within  prescribed  limits."  In  the  case  of 
Hanna  v.  State  Trust  Co.  80  C.  8.  App.  61,  16 
C.  C.  A.  586,  70  Fed.  Rep.  2,  30  L.  R.  A.  201, 
an  attenopt  was  made  to  invoke  and  apply  the 
rule  of  Fosdick  v.  Schall  to  a  private  company 
or  corporation.  It  was  said:  **The  doctrine 
of  these  cases  has  no  application  to  this  case. 
They  rest  on  the  peculiar  character  of  railroad 
property  and  of  a  railroad  corporation.  The 
distinction  between  railroad  corporations  which 
are  of  a  quasi  public  character,  and  purely  pri- 
vate corporations,  has  been  often  pointed  out. 
.  .  .  It  is  enough  to  say  that  the  supreme 
court  itself  has  said  that  the  doctrine  of  the 
cases  cited  has  only  been  applied  in  railroad 
cases."  A  lengthy  quotation  is  made  in  the 
opinion  from  the  case  of  RaJU  v.  Attri'U, 
106  N.  Y.  423.60  Am.  Rep.  456,  in  point,  and 
quite  a  number  of  decisions  from  other  courts 
are  also  cited.  In  Coe  v.  Aeio  Jerset/  Midland 
B.  Co.  31  N.  J.  Eq.  105,  the  question  of  the 
application  of  the  rule  to  private  business  en- 
terprises, and  the  consequences,  are  fully  dis- 
cussed and  disapproved;  also  in  Poland  v. 
Lamoille  Valley  R.  Co.  52  Vt.  144,  Without 
a  single  exception,  so  far  as  the  writer  has  been 
able  to  ascertain  after  a  most  diligent  investi- 
gation, the  courts  are  uniform  in  applying  and 
limiting  the  rule  wholly  to  railroad  cases;  and 
in  the  case  of  Thonias  v.  Western  Car  Co.  149  U. 
8.  95,  37  L.  ed.  663,  believed  to  be  the  last  ut- 
terance by  the  Supreme  Court  of  the  United 
States  on  the  question,  a  lengthy  quotation  is 
made  from  the  Case  of  Kneeland,  Ib6  U.  S. 
89,  84  L.  ed.  379,  in  which  the  warning  given 
in  that  case,  and  the  limitation  placed  upon  the 
rule,  were  repeated  with  approbation  and  reas- 
serted. The  application  of  the  rule  was  denied 
as  to  manufacturing  corporations,  in  Fidelity 
Ins.  <fe  8.  D,  Co.  V.  Shenandoah  Iron  Co.  42 
Fed.  Rep.  872,  and  in  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Co.  35  Fed.  Rep.  486.  In  2 
Cook,  Stock  &  Stockholders.  ^861,  p.  1402,  it 
is  said  the  rule  '*is  extraordinary,"  and  **does 
not  apply  to  manufacturing  companies."  The 
principle  is  criticised  as  to  its  application  in 
railroad  cases,  and  it  is  held  that  it  "plainly 
impairs  the  obligation  of  the  mortgage  con 
tract,"  by  the  following  eminent  texts: 
Wait,  Insolvent  Corp.  ^§  280,  281;  Beach,  Re- 
ceivers, §§  391-893;  High,  Receivers,  §  894a; 
Jones,  Corporate  Bonds,  §  555.  Surely  the 
rule  ought  not  to  be  extended  by  adjudications 
of  a  court,  as  it  has  been  in  the  case  before  us, 
in  the  face  of  such  high  authority,  and  in  defi- 
ance of  the  obligation  of  contracts.  If  the 
equitable  right  exist  as  an  abstract  right,  the 
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parties  themselves  can  come  into  the  courts  and 
insist  upon  its  protection,  and  need  not  wait  for 
the  bondholder  or  mortgagee.  That  I  have 
not  overstated  the  position  of  this  court  may 
be  seen  by  a  reference  to  the  case  of  MerrhanU* 
Bank  v.  Moore,  106  Ala.  646.  which  the  present 
opinion  and  decision  of  the  court  declare  to  be 
unsound.  In  that  case  there  was  no  question 
of  a  bondholder  or  prior  lien  claimed  by  con- 
tract. A  general  creditors'  bill  was  filed  on 
behalf  of  all  creditors,  and  a  decree  rendered, 
which  declared  a  conveyance  made  by  the  de- 
fendant in  favor  of  certain  creditors  to  be  a 
general  assii^nment  for  the  like  benefit  of  all 
creditors.  The  defendant  debtor  had  been  en- 
gaged in  sawing  and  planing  lumber  for  a 
market, — a  mere  private  business  concern.  It 
was  not  continued  or  asked  to  be  continued  as 
a  "going  concern."  Moore  et  al.  filed  their 
petition,  in  which  they  claimed  that  the  com- 
pany was  indebted  to  them  for  labor  and  ma- 
terials which  entered  into  the  "permanent  im- 
provement" of  the  property  which  had  been 
assigned  for  the  benefit  of  creditors,  and  which 
fact,  petitioners  asserted,  gave  them  a  priority 
over  the  other  general  creditors.  There  was 
no  claim  of  priority  by  virtue  of  any  contract 
or  statutory  lien,  but  the  contention  was  based 
purely  and  solely  upon  the  one  fact, — that  their 
labor  and  materials  entered  into  the  permanent 
improvement  of  the  property.  This  court  held 
that  these  facts  did  not  entitle  them  to  a  prior- 
ity over  the  other  creditors.  Certainly  this  has 
been  the  uniform  holding  of  this  court,  under 
like  circumstances,  from  its  organization;  and 
now  it  is  proposed  to  declare  different  princi- 
ples, and  annul  a  long-established  rule  of  par- 
ties contracting  on  personal  credit,  and  lay 
down  the  new  rule  that  labor  performed  or 
materials  furnished,  which  enter  into  the  im- 
provement of  property,  creates  a  perfect 
equity,  which  entitles  that  class  of  creditors  to 
a  priority  over  other  creditors  without  regard 
to  the  terms  of  the  contract  or  provisions  of 
statutes.  The  very  improvements  may  have 
been  the  basis  of  credit,  and  the  credit  given 
without  any  notice  or  knowledge  of  the  exist- 
ence of  claims  for  labor  or  material.  The 
writer  of  the  opinion  in  the  case  of  MercJiants' 
Bank  V.  Moore,  106  Ala.  646,  did  not  at  the 
time  suppose  there  was  any  conflict  between 
that  case  and  that  of  Lehman  Bros  v.  Tallassee 
Wd'  ^(>'  ^  ^la-  •^^'^'  and,  after  a  careful  re- 
examination, believes  it  to  be  demonstrable 
beyond  reasonable  controversy  that  there  is  no 
conflict  upon  any  issue  involved  and  decided 
in  these  cases.  In  the  case  of  Lehman  Bros. 
V.  Tallassee  Mfg.  Co.  ihere  were  three  different 
creditors,  who  appealed  from  the  decree  of  the 
chancery  court  to  this  court, — Lehman  Bros., 
Clopton  et  al.  and  Stone  &  Clopton.  Lehman 
Bros,  appealed  upon  the  grounds  that  the 
chancery  court  held  that  they  were  not  bon& 
fide  holders  of  certain  bonds  which  were  in 
their  hands  as  collateral  security,  and  that  Leh- 
man Bros.  &  Co.  were  not  entitled  to  the  l)enefit 
of  this  security.  There  was  no  contest  be- 
tween the  bondholders  and  mortgasees  and 
Clopton  et  al.  On  the  contrary  the  bondhold- 
ers acceded  to  the  claim  of  Clopton  et  al, ,  and 
consented,  so  far  as  they  were  concerned,  to 
the  granting  of  the  payment  of  this  claim. 
The  claim  of  Stone  &  Clopton  was  for  the  al- 
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lowance  of  attorney's  fees  out  of  the  general 
fund,  not  covered  by  any  mortgage.  The 
chancery  court  disallowed  this  claim.  The 
other  claim  was  that  of  Clopton,  Goldthwaite 
et  al.f  and  arose  from  the  following  facts:  The 
Tallassee  ManufacturiDe  Company  was  fiDan* 
cially  pressed,  and  unable  to  raise  money.  It 
had  hypothecated  certain  cotton,  which  was 
needed  for  manufacturing  purposes.  It  was 
at  that  time  a  "going  concern."  In  order  to 
release  the  cotton,  and  get  possession  of  it  for 
the  use  and  benefit  of  the  company,  with  the 
consent  of  the  trustees  and  assignees,  and 
with  the  understanding  had  with  these  par- 
ties that  they  were  to  be  repaid,  as  appears 
from  the  pleadings,  these  parties,  upon  their 
individual  responsibility,  raised  the  money 
for  the  purpose  of  releasing  the  cotton. 
There  was  no  litigation  in  the  case,  whatever, 
between  the  bondholders  and  mortgagees,  on 
the  one  hand,  and  other  creditors,  but  the 
contest  was  solely  between  general  creditors; 
the  petitioners,  as  such,  claiming  priority  of 
payment  over  other  unsecured  creditors,  upon 
the  facts  stated,  just  as  in  the  case  of  Merchantt^ 
Bank  v.  Moore,  106  Ala.  646,  out  of  the  prop- 
erty, or  proceeds  of  property,  not  covered  by 
any  mortgage  or  lien.  It  was  conceded 
throughout  the  opinion,  and  by  all  the  cred- 
itors, that  the  bondholders  were  entitled  to 
everything  covered  by  their  mortgage;  and  the 
opinion  of  the  court  was  careful  to  keep  sepa- 
rate, not  only  the  property  itself  covered  by  the 
mortgage,  but  the  income  from  this  source  so  far 
as  it  could  be  separated  from  the  income  derived 
from  property  not  mort&raged  for  the  benefit 
of  the  bondholder.  The  phase  of  the  litigation 
applicable  to  the  case  under  consideration  arose 
only  between  unsecured  creditors,  as  to  their 
rights  in  the  property,  and  the  income  from 
property  not  included 'in  the  mortgage.  Clop- 
ton  Goldthwaite  et  al.,  claimed  that  the  facts 
gave  them  a  preference  over  the  other  unse- 
cured creditors,  as  to  the  properly  not  included 
in  the  mortgage.  They  set  up  no  claim  to 
properly  covered  by  the  mortgage.  The 
chancery  court  deniea  their  right  to  any  pref- 
erence whatever.  This  ruling  was  affirmed  on 
appeal.  The  one  or  the  other  of  the  two  con- 
clusions fotlows,~either  that  the  claim  of 
Clopton,  Goldthwaite  ^^a^.,  was  not  a  claim 
similar  to  that  preferred  by  Moore  et  al.,  in 
Merchants'  Bank  v.  Moore,  106  Ala.  646,  or  If 
it  was  similar,  then  the  decision  of  this  court 
affirming  the  decision  of  the  chancery  court, 
which  had  denied  and  refused  to  decree  a 
priority  to  petitioner,  is  directly  in  harmony 
with  the  case  of  Merchants*  Bunk  v.  Moore, 
and  directly  at  variance  with  the  new  doc- 
trine. On  the  other  hand,  if  the  claim  of 
Clopton,  Goldthwaite  et  al.,  was  not  of  a 
similar  character,  and  did  not  rest  upon  like 
circumstances,  the  decision  is  not  an  authority 
upon  the  question  as  issue,  for  there  was  no 
such  question  before  the  court  to  be  adju- 
dicated. The  only  ground  for  the  reversal  of 
the  case  in  Lehman  Bros.  v.  Tallassee  Mfg.  Co. 
64  Ala.  567,  was  the  error  of  the  chancery 
court  in  holding  that  Lehman  Bros,  were  not 
bona  fide  holders  of  the  bonds.  In  all  other 
respects  the  case  was  affirmed.  It  is  impossi- 
ble to  find  any  conflict  in  the  case  of  Merchants* 
Bank  V.  Moore,  106  Ala.  646,  and  Lehman 
89  L.  R.  A. 


Bros.  V.  Tallassee  Mfff,  Co,  64  Ala.  567,  as  to 
any  issue  involved  in  either  case.  The  writer 
is  aware  that  counsel  for  Clopton,  Goldthwaite 
et  al. ,  in  written  argument  filed,  insiste'd  that 
their  claim  was  within  the  principle  declared 
in  Fosdick  v.  Schall,  and  cited  that  case  in 
their  brief;  and  this  no  doubt  led  to  a  discus- 
sion, in  the  opinion  of  thia  court,  to  some  ex- 
tent, of  that  case  and  the  principle  insisted 
upon;  but  it  is  apparent  that  this  court  did  not 
apply  or  undertake  to  enforce  the  doctrine  in 
Lehman  Bros.  v.  Tallassee  Mfg.  Co.  for  the 
priority  of  the  claim  was  denied.  What  was 
said  in  the  opinion  as  to  extending  the  rule  of 
Fosdick  V.  Schatt  to  manufacturing  enterprises 
was  merely  dictum  It  will  also  be  seen  that 
the  court  placed  the  power  of  the  court  to 
grant  the  relief,  not  upon  any  abstract  riehtor 
equity  of  claimants,  but  its  authority  to  re- 
quire a  concession,  as  a  condition  precedent  to 
granting  relief.  In  the  carefully  considered 
case  of  Meyer  v.  Johnston,  53  Ala.  237.  many 
of  the  principles  involved  in  this  discussion 
arose.  On  page  828  the  rights  and  property 
embraced  in  the  mortgag^f  were  considered. 
The  mortgage  conveyed  all  property,  real  and 
personal,  then  owned,  or  which  might  there- 
after be  owned,  and  all  "tolls,  incomes,  and 
profits."  This  court  reaffirmed  the  validity  of 
such  conveyances,  and  declared  that  the  rights 
of  the  mortgagees  were  superior  to  subsequent 
claims  for  improvements,  and  even  for  the 
construction  and  completion  of  the  railroad 
itself.  Extensive  quotations  were  made  from 
the  cases  of  Dunham  v.  Cincinnati,  P.  <fe  (7.  B. 
Co.  68  U.  8.  1  Wall.  254,  17  L.  ed.  584.  and 
Galveston,  K  d  IL  B.  Co.  v.  Cowdrey,  78  U. 
8.  U  Wall.  481,  20  L.  ed.  206,  which  are  di- 
rectly in  point,  and  many  other  authorities 
were  cited.  In  the  Case  of  Cawdrey,  78  U.  8. 
11  Wall.  481,  20  L.  ed.  206,  the  claim  rested 
upon  the  fact  that  it  was  for  iron  laid  upon  the 
road,  and  capital  applied  to  the  road,  without 
which  the  road  could  not  have  been  operated. 
The  court  held  the  claim  subordinate  to  that 
of  the  mortgagee.  As  a  conclusion,  the  court 
used  the  following  language:  "If  the  railroad 
company  itself,  the  corporation  created  by  the 
state  to  build,  equip,  and  operate  a  work  use- 
ful to  the  public,  though  belonging  to  the  com- 
pany, cannot,  when  its  enterprise  is  about  to 
fail,  and  its  labor  and  expenditures  to  be  lost, 
give  to  those  who  shall  then  come  to  its  aid, 
and  help  to  complete  it  obligations  which  .  .  . 
shall  have  priority  over  others  previously  con- 
tracted,— what  prerogative  of  a  court  of  equity 
entitles  the  chancellor  to  step  in  and  do  so  in- 
stead of  the  company?  The  company  may 
not  do  so,  because,  holding  that  contracts 
should  be  inviolable,  the  law  will  not  permit 
the  obligation  of  them  to  be  impaired."  On 
page  852  this  court  expressly  repudiated  the 
doctrine  that  the  mortgagee  could  be  charged 
with  improvements  put  upon  the  mortgaged 
property.  The  opinion,  as  a  whole,  is  in  direct 
conflict  with  the  principle  now  being  asserted. 
It  is  clear,  from  the  authorities  of  this  state 
and  elsewhere,  that  when  the  Mary  Lee  Coal 
&  Railway  Company  executed  its  mortgage  to 
the  Mercantile  Trust  &  Deposit  Company,  its 
mortgage  was  valid  as  a  conveyance  upon  all 
its  property,  and  upon  "income  and  lolls," 
and  that  this  principle  of  law  entered  into,  as 
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a  constituent  of,  that  contract.  That  this  prior 
right,  acquired  by  a  solemn  contract,  cannot 
be  displaced  in  favor  of  the  claims  of  peti- 
tioners subseouently  accruing,  and  which,  in 
the  absence  ot  agreement,  must  be  presumed 
to  have  been  rendered  upon  the  personal  obli- 
gation of  the  mortgagor,  without  impairing  the 
obligation  of  the  mortgage  contract,  is  too  clear 
to  admit  of  controversy.  It  is  the  doctrine  of  all 
the  courts.  Even  in  the  cases  where  the  rule 
has  been  enforced  against  a  prior  mortgage, 
the  courts  concede  that  the  eflFect  of  the  appli- 
cation of  the  rule  is  to  * 'displace"  prior  liens, 
and  the  "displacement"  is  justified  solely  upon 
the  ground  that  courts  of  equity  may  demand 
from  the  mortgagee,  as  a  condition  precedent 
to  relief,  either  m  the  appointment  of  a  re- 
ceiver, or  foreclosure,  that  he  concede  or  con- 
sent to  the  final  payment  of  the  claim  of  the 
laborer  and  materialman,  although,  b^  virtue 
of  the  mortgage,  the  lien,  in  fact  and  in  law, 
is  prior  and  superior  to  any  claim  for  labor  or 
supplies;  realizing  that  tha  priority  could  not 
be  adjudicated  upon  any  principle  of  "abstract 
equity."  So  apparent  was  it  that  the  innova- 
tion impaired  the  obligation  of  contracts,  the 
courta  limited  the  application  of  the  "condi- 
tion precedent"  to  railroads,  because  of  their 
public  character,  and  to  **going  railroads,"  and 
where  there  was  a  "diversion"  of  income. 
How  it  can  be  that  the  application  of  assets, 
whether  money  or  property,  to  the  satisfaction 
of  a  mortgage,  which,  by  valid  contract  known 
to  all  parties,  is  a  first  lien  upon  It,  is  a  "di- 
version" of  assets,  remains  yet  to  be  sustained. 
There  is  much  force  in  the  position  that  the 
public  have  great  interest  in  railroads,  and  that 
no  one  should  be  allowed  to  strike  down,  with- 
out warning,  the  public  interest.  This  ques- 
tion is  one  not  simply  of  debtor  and  creditor, 
growing  out  of  contract,  but  of  commerce  itself. 
Many  states  have  provided  for  these  conditions 
by  statute,  and  saved  their  courts  from  the  im- 
putation of  *'court-made  law."  Central  Trvgt 
Co.  V.  Thurman,  94  Ga.  785.  Whether  the 
same  results  as  to  impairing  the  obligations  of 
contracts  would  follow  as  to  railroad  mort- 
gages executed  since  the  promulgation  of  the 
rule  of  Fosdick  v.  Schall,  we  need  not  now  con- 


sider. We  have  no  such  case  before  us.  In  the 
case  of  Meyer  v.  Johnbton,  the  same  distinction 
was  drawn  as  to  railroad  corporations,  on  the 
ground  that  the  public  were  interested  in  such 
enterprises,  as  that  drawn  in  Fosdick  v.  Schall; 
and  upon  this  ground  the  giving  of  a  prior  lien 
to  receiver's  certificates  was  upheld.  It  is  said 
that  when  Meyer  v.  Johnston  was  rendered  the 
case  of  Fosdick  v.  Schall  had  not  been  estab- 
lished. That  is  no  argument.  The  same 
equity  existed  then,  and  it  was  directly  re- 
pudiated. But  that  argument  is  further 
stripped  of  all  force  when  we  consider  the  final 
determination  of  the  case.  The  law  of  this 
state  at  that  time  required  this  court,  on  a  sec- 
ond appeal,  to  render  judgment  without  bein? 
bound  by  the  first  appeal.  When  the  case  6i 
Meytr  v.  Johnston  came  up  on  a  second  appeal 
(64  Ala.  608),  it  seems  that  the  opinion  in  the 
case  of  Fosdick  v.  Schall  had  been  delivered. 
We  cannot  doubt  that  the  learned  counsel  rep- 
resenting the  interests  which  had  been  ad- 
versely decided  would  have  availed  themselves 
of  the  new  doctrine,  had  it  been  supposed  to 
have  been  so  far-reaching.  The  same  mem- 
bers of  the  court  presided  on  the  first  appeal  as 
on  the  second,  and  also  when  the  case  of  Leh- 
man Bros,  V.  Tallassee  Mfff,  Co.  64  Ala.  567, 
was  decided.  What  the  attitude  of  this  court 
should  be  when  a  case  like  that  of  Fosdick  v. 
Schall  comes  before  it,  need  not  now  be  con- 
sidered; but  in  my  opinion  the  rule  cannot  be 
extended  to  cases  like  that  before  us,  without 
violating  the  sacredness  of  contracts.  The 
rule  declared  in  Merchants*  Bank  v.  Moore, 
106  Ala.  646,  which  strictly  followed  the  de- 
cision of  Meyer  v.  Johnston,  ought  to  be  ad- 
hered to.  Certainly,  if  there  was  any  conflict 
between  the  case  of  Merchants*  Bank  v.  Moore 
and  the  case  of  Lehman  Bros.  v.  TalUissee  Mfg. 
Co.,  the  same  conflict  exists  between  the  latter 
case  and  the  case  of  Meyer  v.  Johnston,  and 
which,  if  there  be  such  conflict,  was  virtually 
overruled,  without  any  reference  to  it.  In  my 
opinion,  there  was  no  conflict  in  any  of  the 
decisons  previous  to  that  rendered  in  the  case 
at  bar. 

Rehearing  denied  February  9,  1898. 
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!•  A  contract  to  eBtablish  a  colleg'e 
"at**  a  certain  town  does  not  require  that  U 
should  t)e  placed  within  the  corporate  limits. 

2.  A  contract  to  establish  a  coUesre 
"in**  a  certain  town  docs  not  require  It  to  be 

Note.— As  to  validity  of  subscription  contracts, 
see  First  Preaby.  Church  v.  Cooper  (N.  Y.)  3  L-  R. 
A.  468,  and  cases  cited  in  note. 

For  g-ift  by  promissory  note,  see  Richardson  v. 
Richardson  Ull.)  26  L.  R.  A.  305. 
39  L.  R.  A. 


placed  within  the  corporate  limits  when  a  large 
number  of  the  inhabitants  of  the  town  dwell 
beyond  such  limits. 

8.  A  bindin|[^  contract  is  made  by  a  sub- 
scription to  secure  the  IcMsation  of  a 
college  at  a  certain  town  when  the  required 
amouDt  Is  subscribed,  and  the  subscription  ac- 
ctipted,  and  the  collesre  located  at  that  place, 
while  agencies  are  constitute<l  and  put  to  work 
to  carry  out  the  enterprise. 

4,  One  will  not  be  heard  to  deny  the  ex- 
istence of  fttcts  which  he,  either  in  express 
terms  or  by  conduct,  has  represented  as  existing, 
and  which  be  intended  to  be  acted  upon  by  an- 
other in  a  certain  way,  and  which  was  so  acted 
upon  in  good  faith  by  the  other  to  his  detriment. 

6.  A  subscriber  to  a  Aind  to  be  firiven 
for  securing  the  location  of  a  college 
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at  a  certain  place  on  ooDdltion  that  a  specified 
sum  is  raised  canpot  avoid  bis  subscription  by 
sbowinflT  a  deficiency  in  the  amount  after  it  has 
been  accepted  assufflcieutby  the  party  establish- 
ing the  college  when  he  was  a  leading  spirit  in 
the  enterprise,  knew  the  subscribers,  and  knew 
what  was  demanded. 

6.  A  private  understandings  with  one  of 
four  persons  who  make  equal  subscrip- 
tionsy  to  the  effect  that  other  persons  will  raise 
and  pay  a  part  of  his  subscription,  will  not  re- 
lease one  of  the  other  four,  where  tbis  atrreement 
did  not  amount  to  a  release  of  the  subscrit)cr 
from  any  part  of  his  subscription. 

7*  Ag^encies  representing^  a  church 
committee  for  the  express  purpose  of  enforc- 
ing subscriptions  bave  no  authority  to  vary  the 
terms  of  the  contract  of  a  subscriber. 

8*  A  college  established  by  a  church 
pursuant  to  subscriptions  and  propositions  there- 
for is  tbe  beneficiary  of  the  subscriptions,  stand- 
ing in  loco  ecclMice  as  to  the  right  to  sue  upon  it. 

{BaiUe^  J.,  dissents.) 
(January  2Z,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Chancery  Court  for  White  County  in 
favor  of  plaintiff  in  a  suit  brought  to  enforce 
payment  of  a  promissory  note.     Affirmed. 

The  facts  are  stated  in  tbe  opinions. 

Messrs.  Gockrill  A  Cockrill,  for  appel- 
lant: 

There  can  be  no  recovery  upon  tbe  note  sued 
on  because  the  college  was  located  outside  tbe 
town  of  Searcy. 

The  language  of  the  contract  imports  that 
tbe  money  was  payable  upon  condition. 

2  Parsons,  Contr.  §  527;  Turner  v.  Baker, 
80  Ark.  188. 

Tbe  condition  was  that  tbe  college  should  be 
located  within  the  corporate  limits  of  Searcy. 

WUliamsY.  Fort  Worth  dN.  0,  li,  Co.  82 
Tex.  553;  Auhapolis  <&  E.  JR.  Co.  v.  Baltimore 
F.  Ins.  Co.  32  Md.  87,  8  Am.  Rep.  112. 

At  a  town  means  at  some  place,  within  the 
town,  rather  than  a  place  without,  or  even  at 
the  utmost  verge  of.  but  not  in  the  town. 

Chesapeake  d*  0.  Canal  Co.  v.  Key,  3  Cranch, 
C.  C.  599;  1  Bishop,  Directions  &  Forms,  ii  80; 
1  Bishop,  Crim.  Proc.  §378;  BlackiceUv.  State, 
30  Tex.  App.  416. 

At,  when  used  to  denote  place,  refers  to  a 
fixed  and  definite  place. 

Diforiy.  Adams,  53  L.  J.  Q.  B.  N.  S.  437; 
Union  P.  R.  Co.  V.  Hall,  91  U.  S.  348,  23  L. 
ed.  480;  Harris  v.  State,  Dolan,  72  Miss.  960, 
33  L.  R.  A.  85;  Kaler  v.  Tufts,  81  Me.  68; 
State  v.  Old  Town  Bridge  Corp.  85  Me.  17; 
Homer  v.  Homer,  L.  R.  8  Ch.  Div.  758. 

/« is,  however,  *'more  definite  and  specific 
than  at. 

Hilgers  v.  Qninney,  51  Wis.  82;  State,  West 
Jersey  R.  Co. ,  v.  Camden  Receiver  of  Taxes,  38 
N.  J.  L  299;  Kihbe  v.  Benson,  84  U.  S.  17 
Wall.  625.  21L.  ed.  741. 

Here  the  contract  specifies  that  the  college 
should  be  located  in  Searcy.  Tbe  location  be- 
yiond  the  corporate  limits  of  Searcy  was  a  vio- 
lation of  the  express  condition  of  the  contract, 
and  was  fatal  to  a  recovery  upon  i(. 

Turner  v.  Baker,  30  Ark.  186;  Jacks  v. 
Helena,  41  Ark.  213;  Haney  v.  Caldwell,  43 
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Ark.  184;  Arkadelphia  Cotton  Mills  v.  Trimble, 

54  Ark.  316. 

Equity  will  reform  an  instrument  only  where 
it  is  signed  under  a  mutual  mistake.  It  will 
never  make  a  new  contract  for  the  parties. 

Sims  V.  Thompson,  39  Ark.  301;  Wilson  v. 
Stray  horn,  26  Ark.  28;  2  Beach,  Eq.  §  544; 
Bispham,  Eq.  §  546. 

Pipkin's  error  as  to  the  use  of  '  'in"  for  '  'near" 
could  not  avail  the  plaintiffs. 

Calverly  v.  Harper,  40  111.  App.  96;  Hicks  v. 
Coody,  49  Ark.  425. 

If  the  proof  had  been  otherwise  sufficient, 
the  plaintiffs  would  be  forced  to  stand  by  the 
contract  as  it  is  written  for  the  further  reason 
that  they  acquiesced  in  the  contract  in  its  pres- 
ent form  after  knowledge  of  all  the  facts. 

Bowden  v.  Spellman,  59  Ark.  251. 

A  condition  "must  be  strictly  performed  in 
every  particular,  in  order  to  entitle  the  party, 
whose  duty  it  is  to  perform  it,  to  enforce  the 
contract  against  the  other  party." 

Story.  Contr.  §  32:  Schul&r  v.  Myton,  48 
Kan.  283;  1  Beach,  Modern  Law  of  Contracts, 
^  726. 

The  surrounding  circumstances  may  belooked 
to  by  the  court  to  determine  the  sense  in  which 
the  parties  to  a  contract  have  used  words  of 
doubtful  meaning. 

Weis  V.  Meyer,  55  Ark.  18;  Kelly  v.  Carter, 

55  Ark.  112;  Sicayne  v.  Vance,  28  Ark.  282; 
Vaughan  y.  Matlock,  23  Ark.  9;  Glanton  y. 
Anthony,  15  Ark.  543. 

A  gratuitous  subscription  is  only  a  continu- 
ing offer  to  make  a  gift,  and  if  withdrawn  be- 
fore it  is  acted  upon  by  the  promisee  insuch  man- 
ner as  to  raise  a  consideration,  it  cannot  be  en- 
forced. 

1  Whart.  Contr.  §P  518. 528,  p.  718;  1  Beach, 
Modern  Law  of  Contracts,  §  206;  Cottage  Street 
M.  E.  Church  v.  Kendall,  121  Mass.  528,  23 
Am.  Rep.  286;  Richelieu  Hotel  Co.  v.  Interna- 
tional Military  Encampment  Co.  140  111.  248; 
Twenty  tJiird  Street  Baptist  Church  v.  Cornell, 
117  N.  Y.  601,  6  L.  R.  A.  807;  Grand  Lodge 
I.  0.  ofG.  T.y.  »irwAflm,  70Cal.  158;  Stuart 
V.  Second  Presby.  Church,  84  Pa.  388. 

The  bare  acceptance  of  an  offer  to  make  a 
gift  is  not  a  sufl^cient  consideration  to  bind  the 
promisor  to  complete  it. 

Pearsall  v.  Great  Northern  R.  Co.  161  U.  S. 
646.  666,  40  L.  ed.  838,  845. 

The  promisor  may  withdraw  at  any  time  be- 
fore the  promisee  has  entered  upon  the  per- 
formance of  its  contract  or  has  made  expendi- 
tures, or  done  something  to  its  detriment  in 
reliance  upon  the  promised  donation. 

1  Beach,  Modern  Law  of  Contracts.  §  206; 
Cottige  Street  M.  E.  Church  v.  Kendall.  121 
Mass.  528.  23  Am.  Rep.  286;  Grand  Lodge  I. 
0  of  G.  T.  V.  Farhham,l^Qs^.  158;  Richelieu 
Hotel  Co.  y.  International  Military  Encatnp- 
ment  Co.  140111.  248;  Twenty  third  Street  Bap- 
tist Church  V.  Cornell,  117  N.  Y.  601,  6  L.  R. 
A.  807. 

Neither  the  mutual  promises  of  the  several 
subscribers, nor  the  efforts  of  the  intended  donee 
to  obtain  the  subscriptions,  constitute  a  con- 
sideration to  sustain  the  contract. 

1  Parsons,  Contr.  g  454;  Cottage  Street  M.  E. 
Church  y.  Kendall,  121  Mass.  528,  23  Am.  Rep. 
286.  16  Am.  L.  Ree.  550;  Berkeley  Litinity 
School  V.   Jarvis,   32  Conn.  412;  Presbyterian 
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aitirch  V.  Cooper,  112  N.  Y.  517,  3  L.  R.  A. 
468. 

There  could  be  no  recovery  upon  the  note 
because  the  condition  that  there  should  be  a 
total  subscription  of  $25,000  was  not  complied 
with. 

Turner  v.  Baker,  80  Ark.  186;  Stuart  v. 
Second  Presby.  Church,  84  Pa.  388. 

When  a  party  claims  to  recover  on  the 
ground  of  having  performed  a  condition  prece- 
dent, the  burden  of  proving  such  perform 
ance  is  on  him:  and  the  performance  must  be 
satisfactorily  established. 

1  Whart.  Contr.  §g  554,  601. 

Where  subscriptions  are  made  under  an 
agreement  that  they  are  not  to  be  binding  un- 
less a  specified  sum  is  subscribed,  it  is  essential 
that  there  should  be  no  conditions  as  to  the  li- 
ability of  any  of  the  subscribers  not  applicable 
to  all. 

Blodgett  v.  MorriU.  20  Vt.  509 

Confidential  subscriptions,  made  for  the  pur- 
pose of  making  up  the  required  sum,  are  a 
fraud  upon  the  other  subscribers,  and  should 
not  be  treated  as  valid  subscriptions. 

New  York  Exchange  Co.  v.  Ve  Wolt\  81  N.  Y. 
273;  1  Whart.  Contr.  §  529;  1  Parsons,  Contr. 
*454;  2  Thomp.  Corp.  g  1956. 

All  the  negotiations  were  with  the  Methodist 
Church,  and  there  is  not  a  syllable  of  evidence 
that  it  was  then  contemplated  that  the  sub- 
scribers should  deal  with  a  corporation.  It 
cannot  be  said  that  the  contract  was  made 
for  the  benefit  of  a  person  whose  existence  was 
not  (Contemplated,  and  such  a  person  cannot 
sue  upon  it. 

See  Presbyterian  Soc.  v.  Beach,  74  N.  Y.  77; 
Richelieu  Uotel  Co,  v.  International  Military 
Encampment  Co.  140  111.  248;  Maehias  Hotel 
Co.  V.  Coyle,  85  Me.  405;  2  Beach,  Priv.  Corp. 
g512. 

Messrs.  J.  N.  Cypert,  Green  A  Hicks, 
W.  B.  Smith,  and  J.  W.  House,  for  ap- 
pellees: 

The  original  undertaking  was  tolocate  the  col- 
lege *'at"  Searcy  and  not*Mn"  Searcy.  The  inser- 
tion of  the  word  "in"  instead  of  "at"  in  the  note, 
with  the  fraudulent  purpose  of  ingrafting  new 
conditions  in  the  contract,  the  terms  of  which 
bad  already  been  defined  and  understood,  was  a 
fraud  upon  the  subscribers  and  the  church, 
and  the  note  should  be  reformed  so  as  to  con- 
form to  the  original  undertaking. 

2  Beach.  Mod.  Eq.  Jur.  544;  2  Pom.  Eq. 
Jur.  847,  870;  Truesdell  v.  Lehman,  47  N.  J. 
Eq.  218;  Phoenix  Ins.  Co.  v.  Bylnrid,  69  Md. 
437.  1  L  R.  A.  548:  Welles  v.  Yates,  44  N.  Y. 
525;  aider  v.  Poicell,  28  N.  Y.  310;  Oliver  y. 
Mutual  Commercial  Marine  Ins.  Co.  2  Curt. 
C.  C.  277;  Comer  v.  Himes,  49  Ind.  490; 
North  d:  West  Branch  R.  Co.  v.  Swank,  105  Pa. 
555;  Bryce  v.  Lorillard  F.  Ins.  Co.  55  N.  Y. 
240,  14  Am.  Rep.  249. 

If  the  proposition  was  to  locate  the  college 
"at"  Searcy,  then  the  law  is  clear  and  the  plain- 
tifl's  are  entitled  to  recover. 

Purifoy  v.  Richmond  cfc  D.  R.  Co.  108  N.  C. 
100;  Faires  v.  Cockerell.  88  Tex.  428,  28  L.  R. 
A.  528;  Wichita  v.  Burleigh,  36  Kan.  41;  First 
Nat.  Bank  v.  WUson,  62  Ark.  143. 

When  the  subscription  was  p«-esented  and 
accepted  by  the  committee  representing  the 
three  conferences,  the  contract  was  closed  and 
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he  had  no  power  to  withdraw  it;  mutual  obli- 
gations bacl  been  assumed . 

1  Beach.  Priv.  Corp.  §  65;  Cook,  Stock  & 
Stockholders,  §  84;  ^  parU  Hodges,  24  Ark. 
201;  Philomath  College  v.  Hartleys,  6  Or.  158, 
25  Am.  Rep.  511;  Bates  County  y.  Winters,  112 
U.  S.  327,  28  L.  ed.  745;  Barnes  v.  PeHne,  12 
N.  Y.  25;  Cottage  Street  M.  E.  Church  v.  Ken- 
dall, 121  Mass.  528,  23  Am.  Rep.  286;  Thomp- 
son v.  Mercer  County  Supers.  40  III.  379;  Marie 
V.  Garrison,  83  N.  Y.  26;  Ashtabula  A  N,  L. 
R.  Co.  V.  Smith,  15  Ohio  St.  384;  Ncrrth  Mis- 
souri R.  Co.  V.  Winkler,  29  Mo.  820;  Warner 
V.  Callender,  20  Ohio  St.  197:  Fort  Worth  db 
R,  G.  R.  Co.  Y.  Lindsey,  11  Tex.  Civ.  App. 
244;  WiUiams  v.  Rogan,  59  Tex.  488;  Am- 
herst Academy  V.  Cotcls,  6  Pick.  483,  17  Am. 
Dec.  387;  WiUiams  College  v.  Danforth,  12 
Pick.  541 ;  Armstrong  v.  Karshner,  47  Ohio  St. 
276. 

The  subscription  could  not  be  withdrawn, 
because  others  had  been  induced  to  give  large 
amounts  by  reason  of  Rogers's  subscription. 

1  Beach.  Priv.  Corp.  §  109;  2  Beach,  Corp, 
§  532;  Grand  Lodge  L  0.  ofG.  T.  v.  tarnham, 
70  Cal.  158;  Amherst  Academy  v.  Cotcls,  6 
Pick.  427,  17  Am.  Dec.  387;  Philomath  College 
V.  Harness,  6  Or.  158?  25  Am.  Rep.  510;  Long 
V.  BaitU  Creek,  39  Mich.  828,  83  Am.  Rep.  384; 
Thompson  v.  Meicer  County  Supers.  40111.879; 
Troy  Conference  Academy  v.  Nelson,  24  Vl. 
1^9;  Phipps  V.  Jones,  20  Pa.  260,  59  Am.  Dec. 
708;  Stewart  v.  Hamilton  College,  2  Denio. 
416;  La  Fayette  County  Monument  Corp.  v. 
Ryland,  80  Wis.  29;  Armann  v.  Buel,  40  Neb. 
808;  La  Fayette  County  Monument  Corp.  v. 
Magoon,  78  Wis  627.  8  L.  R.  A.  761;  Maine 
Cent.  Inst.  v.  Has/cell,  73  Me.  143;  O^born  v. 
(7/o»6y.  63N.  H.  5H8;  Watkins  v.  Eames,  9 
Cush.  539;  Second  Precinct  in  Pembroke  Church 
db  Cong.  v.  Stetson,  5  Pick.  509;  Troy  Confer- 
ence Academy  v.  Nelson,  24  Vt.  192;  LathropY. 
Knnpp,  27  Wis.  214;  Petty  v.  Church  of  Christ, 
95  Ind.  279. 

By  accepting  the  subscription  and  agreeing 
to  locate  the  college  at  Searcy,  the  church  had 
promised  something  upon  its  part,  it  had  as- 
sumed an  obligation,  it  had  suffered  an  incon- 
venience, it  had  done  something  to  its  detri- 
ment. The  subscribers  were  the  recipients  of 
this  obligation.  It  was  not  a  mere  offer  upon 
the  part  of  the  subscribers  to  make  a  gift,  they 
were  (rettinii  something  in  return. 

Bates  County  v.  Winters,  112  U.  S.  327,  28 
L.  ed.  745;  Bnrnes  v.  Penne,  12  N.  Y'.  25; 
Fort  ^orth  &  R.  G.  R  Co.  v.  Lindsey,  11  Tex. 
Civ.  App.  244;  Buchel  Y.  Lott  (Tex.  App.)  15 
S.  W.  418. 

If  Rogers  was  seeking  to  secure  the  location 
of  the  college  upon  a  subscription  that  was  not 
bona  fide,  he  could  not  take  advantage  of  the 
wrong. 

Martin  Y.  Creech,  58  Mo.  App.  391;  Smith 
Soirles  iVi.)  10  Ai\.  536;  FHedline  y.  Carthaor 
College  Trustees,  23  111.  App.  496;  Bucf*el  v. 
Lott  (Tex.  App.)  15  S.  W.  413. 

Even  if  a  less  sum  than  $25,000  was  sub- 
scribed and  accepted  by  the  church  this  would 
not  release  Rogers  from  liabilitv.  This  only 
concerned  the  church,  and  not  llogers. 

Smith  V.  Burton,  59  Vt.  420. 

Greer  authorized  the  subscription  and  signed 
the  note  for  $2,500  in  order  to  hold  the  other 
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three,  so  this  would  make  Greer  responsible 
for  $2,500,  Id  any  event  just  as  much  so  as 
either  one  of  the  other  three.  He  could  not  be 
permitted  to  take  advantage  of  his  own  wrong. 
If  he  could  take  no  advantage,  Skillern,  Tar- 
nell,  and  Rogers  were  not  injured,  their  liabil- 
ity had  not  been  increased  nor  diminished, 
hence  they  had  no  right  to  complain. 

1  Beach,  Priv.  Corp.  §  109;  2  Beach,  Priv. 
Corp.  §  548;  Cook.  Slock  &  Stockholders, 
'  pp.  187, 138;  Thompson.  Liability  of  Stock- 
holders, §§  122,  124;  Bavington  v.  Pititburgh 
d  S,  R.  Co.  34  Pa.  862. 

If  Rogers  got  what  he  contracted  for  he  has 
no  right  to  complain. 

Sicartitout  v.  Michigan  Air  Line  E,  Co.  24 
Mich.  403;  Connecticut  <St  F,  Rivers  R.  Co.  v. 
Bailey,  24  Vt.  477,  58  Am.  Dec.  181;  Smith  v. 
Burton,  59Vt.  419. 

The  committee  accepted  the  subscription 
and  thereupon  passed  a  resolution  adopting 
Searcy  as  the  location  for  the  college.  This 
was  a  written  contract,  carrying  with  it  all  the 
force  of  any  written  contract. 

First  A/.  E.  Chvrch  v.  2>«>w«W^,95Iowa,494; 
AlUn  V.  Duffee.  43  Mich.  1,  38  Am.  Rep.  159; 
Beard  v.  Morning  Star  Lodge,  K.  of  H.  56  Ark. 
265;  Eastman  v.  PorUr,  14  Wis.  46. 

Wood*  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  to  recover  of  one  T.  J.  Rog- 
ers, |;2,500,  the  amount  of  a  subscription  to 
the  Methodist  Episcopal  Church  South,  alleged 
to  have  been  given  for  the  purpose  of  locating, 
building,  and  maintaining  a  female  college  at 
the  town  of  Searcy.  The  defense  was  that  the 
promise  was  made  on  three  conditions,  tiz.: 
"(1)  Tbat  three  citizens  of  Searcy,  other  than 
himself,  should  subscribe  $2,500  each;  (2)  that 
an  aggregate  of  not  less  than  |25,000  should  be 
subscribed  by  the  citizens  of  Searcy;  and  (8) 
that  the  college  should  be  located  within  the 
then  corporate  limits  of  the  town  of  Searcy," 
— neither  of  which  had  been  performed;  also 
(4)  that  the  offer  to  subscribe  was  withdrawn 
before  it  was  accepted:  and  (5)  that  there  could 
be  no  recovery  upon  the  original  subscription. 
We  will  consider  these  in  the  order  they  are 
presented  by  counsel. 

First.  Was  the  subscription  upon  condition 
that  the  college  should  be  located  ** within  the 
corporate  limits  of  Searcy  t"  The  chancellor 
found  "that  Thos.  J.  Rogers,  in  his  lifetime, 
to  wit.  on  or  about  the  27th  day  of  February, 
1888,  subscribed  the  sum  of  $2,500  for  the  pur- 
pose of  inducing  the  location,  building,  and 
maintaining  a  college  for  the  education  of 
females  'at'  the  town  of  Searcy,"  etc.  In 
the  latter  part  of  the  year  1887  the  Methodist 
Episcopal  Church  South,  through  its  three  an- 
nual conferences  of  the  state,  appointed  a  com- 
mittee, **with  unrestricted  authority," '*to  con- 
sider the  educational  interests  of  the  church  in 
Arkansas,  and  to  provide  for  the  establishment 
of  a  female  college,  to  be  under  the  patronage 
of  the  said  conferences."  Several  towns  of  the 
state  were  spoken  of  as  suitable  for  the  loca- 
tion of  such  a  college,  and  were  competitors 
for  it.  Among  the  number  was  Searcy.  A 
few  of  its  citizens  invited  Bishop  Galloway, 
who  was  the  presiding  bishop  of  the  confer- 
ences in  Arkansas,  to  deliver  an  address  at 
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Searcy,  which  he  did  on  Sunday,  the  26th  day 
of  February,  1888.  At  the  close  of  his  address 
he  gave  an  opportunity  to  the  people  there  as- 
sembled to  subscribe  to  a  fund  for  the  purpose 
above  indicated.  Eueene  Cypert  acted  as  sec- 
retary or  recorder,  putting  down  the  names  of 
the  subscribers  and  the  amounts  subscribed. 
The  bishop  stated  that  he  **thought  a  bonus  of 
$25,000  was  necessary,"  and  that,  while  be* 
could  not  * 'speak  authoritatively  for  the  com- 
mission," he  **felt  sure  that  bonus  would  secure 
the  college."  Much  testimony  has  been  ad- 
duced pro  and  con  upon  the  question  of 
whether  the  bishop,  in  making  the  proposition, 
and  Rogers  in  accepting  it,  for  a  subscription 
to  the  location  of  a  college,  used  the  words, 
"in  Searcy" or,  the  words  "at  Searcy."  As  to 
what  particular  words  were  employed  is  purely 
a  question  of  fact.  The  proof  is  ample  to 
support  the  finding  of  the  chancellor  that  "at 
Searcy"  was  used.  But  it  is  argued  that  Rog- 
ers subscribed  upon  condition  that  the  college 
was  to  be  located  "in  Searcy."  meaning 
"within  the  corporate  limits."  and  tbat  such 
was  the  contract  even  if  "at"  instead  of  "in" 
was  employed  to  express  it.  The  preposition 
"at,"  "when  used  to  denote  local  position,  may 
mean  *in,  on,  near  by,'  etc.,  according  to  the 
context,  denoting  usually  a  place  conceived  of 
as  a  mere  point;  ...  so  with  names  of  towns, 
.  .  .  as,  at  Stratford,  at  Lexington.  .  .  .  But 
if  the  city  is  of  great  size,  in'  is  commonly  used; 
as,  in  London.  .  .  .  Unless,  again,  the  city  is 
conceived  of  as  a  mere  geographical  point;  as, 
our  financial  interests  center  'at'  New  York." 
Century  Diet.,  At.  "With  the  names  of  cities 
and  towns  the  use  of  'at'  or  'in'  depends,  not 
chiefly  upon  the  size  of  the  place,  but  upon  the 
point  of  view.  When  we  think  merely  of  the 
local  or  geographical  point,  we  use  'at;'  when 
we  think  of  inclusive  space,  we  employ  'in,' — 
as,  we  arrived  at  Liverpool;  there  are  a  few 
rich  men  in  this  village."  Standard  Diet., 
At.  "Primarily,  this  word  *at'  expresses  the 
relations  of  presence,  nearness  in  place.  .  .  . 
It  is  less  definite  than  in  or  on;  at  the  house 
may  be  in  or  near  the  house."  Webster,  Diet. , 
At.  To  determine  the  true  sense  in  which 
words  are  used,  we  must  consider  the  subject- 
matter  concerning  which  they  are  used,  and  the 
circumstances  calling  for  their  application  to 
any  given  subject.  State  v.  Old  Totcn  Bridge 
Corp.  85  Me.  17;  Harris  v.  State,  Dolan,  72 
Miss.  064.  33  L.  R.  A.  85. 

The  Methodist  Episcopal  Church  South  had 
in  view  the  establishment  of  a  college  at  some 
eligible  town  or  city  in  the  state  that  would 
offer  a  sufl3cient  consideration  in  money  to  be 
used  in  erecting  a  college  buildine.  The 
church  had  no  funds  for  that  purpose,  and  was 
dependent  upon  such  donations  as  might  be 
offered  by  citizens  of  the  town  or  city  seeking 
the  location  of  the  college.  The  question  up- 
permost in  the  minds  of  the  representatives  of 
the  church  was  to  raise  as  a  consideration  for 
the  college  location  the  sum  of  $25,000.  The 
proposition  of  locatin&r  the  college  within  or 
without  the  corporate  limits  of  the  town  or  city 
securing  the  location  thereof  was  never  thought 
of  by  those  who  spoke  for  the  church  until  after 
the  subscription  list  had  been  tendered  and  ac- 
cepted. Bishop  Galloway  testified  on  this  point: 
"I  do  not  remember  that  he  [Rogers]  asked 
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me  any  question  about  the  location  inside  or 
outside  the  corporate  limits  of  Searcy.  I  do 
not  thiok  it  was  presented  to  me,  or  mentioned 
by  me,  when  the  subscriptions  were  taken." 
Many  witnesses  testify  to  the  same  effect,  and 
there  is  no  proof  to  the  contrary.  Mr.  Rogers 
was  a  man  of  large  possessions  in  realty  in  the 
town  of  Searcy  and  in  the  county  of  White. 
•  He  was  an  enterprising  citizen,  *'and  mani- 
fested great  interest  in  this  project,  as  he 
usually  did  in  all  enterprises  he  undertook." 
He  was  present  at  a  preliminary  meeting  of  the 
citizens  a  few  nights  before  the  day  he  sub- 
scribed, announcing  that  he  would  give  as 
much  towards  securing  the  college  as  anyone 
else,  and  urging  wilh  his  accustomed  zeal  and 
energy  other  citizens  to  become  subscribers, 
and  to  say  what  they  would  give.  At  a  meet- 
ing of  the  subscribers  and  other  citizens  on  the 
day  following  the  Sunday  meeting,  Bogers 
was  present.  This  meeting  was  for  the  double 
purpose  of  ratifying  what  had  been  done  tbe 
day  before,  and  to  complete  the  subscription 
list  for  $25,000,  the  amount  required  to  secure 
the  location.  The  secretary  of  this  meeting 
was  instructed  to  compose  **a  caption  for  the 
subscription  list  descriptive  of  the  list  and  its 
purposes."  That  caption  reads:  **Fol lowing 
is  a  list  of  those  who  have  subscribed  for  the 
purpose  of  securing  the  location  of  the  Metho- 
dist State  Female  College  at  Searcy,  the 
amounts  by  them  respectively  subscribed  beiDg 
sec  opposite  their  names."  It  was  expressly 
mentioned  and  understood  at  this  meeting,  in 
the  presence  of  Rogers,  that  the  subscriptions 
made  by  those  present  on  the  Sunday  preced- 
ing were  ratified.  The  list  was  completed,  and 
at  another  meeting  at  the  church  Monday 
night  the  list  of  subscribers  containing  the 
above  caption  was  presented,  in  a  speech  by 
Prof.  Rives,  Sr.,  on  behalf  of  the  citizens,  to 
the  church  committee,  and  was  by  it,  then  and 
there,  on  motion,  duly  accepted,  and  the  col- 
lege located  at  Searcy.  Rogers  was  present  at 
all  the  meetings,  but  at  none  of  them  did  he 
even  suggest  or  intimate  that  his  subscription 
was  grounded  upon  the  condition,  in  express 
terms,  that  the  college  was  to  be  located 
'*within  the  corporate  limits  of  Searcy." 
Some  of  the  largest  subscribers  testify  that, 
had  he  done  so,  they  would  not  have  sub* 
scribed.  In  the  light  of  events  which  trans 
pired  soon  after  the  college  had  been  located  at 
Searcy,  we  think  it  doubtless  true  that  Rogers 
was  prompted  to  his  commendable  liberality 
and  herculean  endeavors  in  securing  the  loca- 
tion of  the  college  at  Searcy  by  both  the  desire 
and  expectation  of  having  the  college,  when 
built,  placed  upon  his  ground,  most  of  which 
was  within  the  corporate  limits.  There  was 
every  reason  for  him  to  be  inspired  with  such  a 
hope,  and  to  be  urged  by  such  a  motive;  for 
the  tract  of  land  which  he  owned  at  that  time 
in  Searcy  was  regarded,  by  many  as  well  as 
Rogers,  as  by  far  the  most  suitable  site  to  be 
had  for  the  college  location.  Indeed,  at  that 
time  it  was  almost  the  consensus  of  opinion 
that  the  Rogers  tract  was  the  most  eligible,  and 
the  committee  to  select  th^  grounds  for  the 
college  building  and  campus  agreed  to  select 
this  tract,  and  would  have  done**so,  but  for  the 
fact  that  Insuperable  barriers,  as  they  sup- 
posed, stood  in  the  way  of  their  securing  title 
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to  another  small  tract  (Shinpoch)  adjoining, 
which  was  regarded  by  the  committee  as  nec- 
essary for  the  college  campus;  and,  of  course, 
the  necessary  grounds  for  the  campus,  as  well 
as  for  the  building,  had  to  be  considered  in 
selecting  the  situs  tor  the  college.  Although 
Rogers  doubtless  had  in  his  mind  the  final 
location  of  the  college  on  his  own  ground,  we 
think  the  fact  that  he  and  so  many  others  con- 
sidered his  as  the  most  suitable  location,  made 
him  willing  to  take  his  chances  on  finally 
securing  it  on  his  ground  after  the  location 
should  be  determined  upon  for  Searcy.  The 
paramount  consideration  with  him  first  was 
the  location  of  the  college  at  Searcy,  without 
which  he  could  not  expect  to  have  the  college 
building  located  on  his  land.  Another  cogent 
fact  showing  this  is  that  the  tract  which  he 
himself  preferred  was  not  all  within  the  corpo- 
rate limits,  and  the  only  other  tract  which  any- 
one considered  at  all  suitable  was  not  all  within 
the  corporate  limits.  We  find  nothing  in  the 
record  to  justify  the  conclusion  that  the  parties 
to  the  contract  used  the  word  '*at"  in  any  other 
sense  than  usually  indicated  by  the  term,  de- 
noting a  place  conceived  of  as  a  mere  geo- 
graphical point,  just  as  we  would  say,  speaking 
of  the  location  of  a  village,  or  some  institu- 
tion: "Hendrlx  College  is  located  at  Con- 
way, the  University  at  Fayetteville.  We  arc 
going  to  locate  a  college  at''Searcy,"  etc.  It  is 
true  that  *'at"  is  often  used  to  denote  inclusive 
space,  and  such  is  the  case  when  it  is  used,  as 
it  frequently  is,  to  lay  the  venue  in  criminal 
cases,  it  being  necessary  in  those  cases  to  show 
that  the  crime  was  perpetrated  within  the 
jurisdiction  of  the  court.  Graham  v.  State,  1 
Ark.  171;  Blackicell  v.  State,  30  Tex.  App.  416; 
Augustine  v.  State,  20  Tex.  450;  State  ▼. 
^'otan,  8  Rob.  (La.)  517;  Bishop.  Forms, §  80; 
1  Bishop,  Crim.  Proc.  §  878.  See  also  other 
cases  cited  in  brief  of  appellant  in  which  *'at'* 
was  used  in  the  sense  of  *'in,"  denoting  acts  to 
be  performed  within  definite  limits.  But 
should  we  concede  that  "at"  was  used  by  the 
parties  in  the  sense  of  "in,"— which  fs  the 
most  that  can  be  claimed  for  it  under  the 
proof,— still  it  does  not  follow  that  it  means 
"within  the  corporate  limits."  In  First  Nat. 
Banhv,  Wilson,  62  Ark.  143,  Judge  Riddick 
said,  "There  may  be  towns  that  have  over- 
grown their  corporate  limits."  Generally,  in 
speaking  of  a  town  as  a  mere  place  of  geo- 
graphical location,  we  have  no  reference  what- 
ever to  the  corporate  limits,  but  simply  use  the 
name  of  the  town  as  designating  the  aggregate 
body  of  people  living  in  such  considerable  col- 
lection of  dwelling  houses,  and  in  such  prox- 
imity as  to  constitute  a  town,  as  distinguished 
from  the  country.  Standard  Diet.,  Town. 
For  instance,  if  the  bishop  did  say,  "We  pro- 
pose to  locate  a  college  'in'  Searcy,"  no  one 
would  have  been  justified  in  concluding  from 
that  language  alone  that  he  meant  "within  the 
corporate  limits  of  Searcy,"  as  contradis- 
tinguished from  that  part  of  the  town  Iving 
beyond  the  corporate  limits.  And  it  is  shown 
that  a  large  number  of  the  inhabitants  of  ihe 
town  dwelt  beyond  the  corporate  limits.  Such 
a  proposition,  however,  coming  from  the  com- 
mittee of  the  church,  would  bind  it  to  locate  the 
college  in  the  town  of  Searcy,  and  not  in  the 
country  adjacent  thereto.    In  this  view  of  the 
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case,  whether  or  not  the  college  was  located  in 
the  town  or  country  is  a  quesuon  of  fact  upon 
which  the  finding  of  the  trial  court  will  not  be 
disturbed. 

Second.  It  is  contended  ''that  there  can  be 
no  recovery,  because  Rogers  withdrew  his  offer 
to  subscribe/'  As  soon  as  Rogers  ascertained 
that  the  committee  who  had  been  appointed  to 
fix  upon  the  situs  for  the  college  would  go  be- 
yond the  corporate  limits  to  look  at  locations, 
he  notified  members  of^hat  committee  that  they 
had  no  power  to  look  at  locations  beyond  the 
corporate  limits,  and  he  told  Mr.  Pipkin,  who 
was  a  member  of  the  committee  of  the  confer- 
ences, that  he  would  not  "pay  a  cent"  if  the 
college  was  located  out  of  town.  He  notified 
the  buildinur  committee  to  the  same  effect.  It 
may  be  said  properly  that  these  were  the 
agencies  left  in  charge  by  the  church  commit- 
tee to  carry  on  the  work,  in  the  absence  of  said 
committee,  until  the  college  should  be  duly  or- 
ganized and  incorporated.  So  the  notice  that 
fie  did  not  intend  to  be  bound  by  his  subscription 
was  sufficient.  But  this  notice  was  not  gi?en 
until  after  the  Monday  night  meeting,  when  the 
subscription  list  was  presented  to  the  representa- 
tives of  the  church,  and  accepted  by  them,  and 
the  location  of  the  college  given  to  Searcy.  The 
contract  between  Mr.  Rogers  and  the  church,  as 
stated,  was  closed  that  night.  The  terms  of  the 
contract  were  that  the  church,  for  a  valuable 
consideration  moving  from  the  citizens  of 
Searcy,  would  locate,  build,  and  maintain  a 
college  there,  and  that  the  subscribers,  in  con- 
sideration of  the  performance  of  these  stipula- 
tions by  the  church,  would  pay  to  it  certain 
amounts.  The  rule,  as  announced  by  the  best 
text- writers  and  the  best  ad  judications,  is  that  a 
gratuitous  subscription  will  be  considered  as 
only  a  continuing  offer  to  make  a  gift,  and.  until 
accepted  by  the  promisee,  and  acted  upon  in 
such  manner  as  to  raise  a  consideration,  it  may 
be  withdrawn.  1  Whart.  Contr.  528;  Clark, 
Contr.107;  1  Parsons. Contr.  451:  Anson.  Contr. 
73.  note:  1  Beach,  Modern  Law  of  Contracts, 
§5  206:  Cottage  Street  M.  E.  Church  v.  KendaU, 
121  Mass.  528,  23  Am.  Rep  286:  Richelieu  Ho- 
tel Co,  V.  International  Military  Encampment 
Co,  140  111.  248;  Orand  Lodge,  I.  0.  ofG,  T.  v. 
Farnham,  70  Cal.  158:  Tmenty-thtrd  Street 
Baptist  Church  v.  Cornell,  117  N.  Y.  601,  6  L. 
R.  A.  807.  See  also  note  of  Judge  Bennett  to 
Cottage  Street  M.  E.  Church  v.  Kendall,  16  Am. 
L.  Reg.  N.  S.  546,  where  cases  on  Subscription 
are  reviewed.  "Any  benefit  accruing  to  him 
who  makes  the  promise,  or  any  loss,  trouble, 
or  disadvantage  undergone  by  or  charge  im- 
posed upon  him  to  whom  it  is  made,  is  a  suffi 
cient  consideration  to  sustain  a  promise."  Ex 
parte  Hodges,  24  Ark.  201;  Troi/  Conference 
Academy  v.  Nelson,  24  Vt.  189;  AmJierst  Acad- 
emy V.  Cotjcls,  6  Pick.  427,  17  Am.  Dec.  387; 
Barnes  v.  Ferine,  12  N.  Y.  18.  25:  Cottage 
Street  M.  E,  Church  v.  Kendall,  121  Mass.  528, 
28  Am.  Rep.  286.  As  soon  as  the  subscription 
was  accepted  the  church  entered  upon  the  per- 
formance of  her  part  of  the  contract  by  locat- 
ing the  college  at  Searcy.  This,  too,  was  the 
mcst  important  part  of  the  contract  for  the 
church  as  well  as  the  subscribers,  for  it  de- 
prived the  church  of  entertaining  propositions 
of  donations  from  other  places  in  the  state, 
however  liberal  and  inviting  they  may  have 
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been,  and  by  the  act  of  locating  the  college 
the  subscribers  got  all  they  were  then  asking. 
Furthermore,  the  church  immediately  consti- 
tuted agencies,  and  put  them  to  work  to  carry 
out,  in  good  faith,  her  part  of  the  contract, 
which  these  agencies  were  doing  when  Rogers 
concluded  that  he  would  not  be  bound  by  his 
subscription.  Moreover,  this  subscription  was 
not  an  offering  to  charity,  and  it  was  some- 
thing more  than  a  mere  subscription  to  a  pub- 
lic purpose.  The  presentation  of  the  subscrip- 
tion list,  under  the  circumstances,  carried  with 
it  the  request  that  the  church  locate  the  col- 
lege at  Searcy,  and  thus  deny  it  to  all  other 
places.  The  granting  of  this  request  meant 
the  expenditure  of  thousands  of  dollars  by 
the  church,  and  the  bestow  men  t  upon  the  sub- 
scribers of  a  real  benefit.  Philomath  College 
V.  Hartless,  6  Or.  158,  25  Am.  Rep.  511.  In 
Williams  v.  Rogan,  69  Tex.  488,  the  court  said: 
''This  is  not  the  ordinary  case  of  a  subscrip- 
tion to  some  charitable  or  public  purpose  in 
which  there  arc  no  contracting  parties  except 
the  subscribers:  but  the  subscribers  are  the 
parties  upon  the  one  side,  and  the  district  con- 
ference the  party  upon  the  other.  Upon  the 
acceptance  of  the  proposition  of  the  confer- 
ence, the  subscribers  became  bound,  as  did  the 
conference  upon  its  acceptance  of  the  subscrip- 
tion and  agreement,  to  build  in  accordance 
with  the  terms  of  the  subscription.  There 
was,  then,  a  mutuality  of  engagement,  so  that 
each  party  had  the  right  to  hold  the  other  to  a 
binding  agreement,  and  it  became  so  previous 
to  or  even  without  performance."  There  is 
ample  warrant  In  the  law,  under  the  facts  of 
this  case,  for  holding  Rogers  to  his  subscrip- 
tion without  going  to  the  extent  of  the  Texas 
court,  though  there  is  a  strong  line  of  cases 
supporiing  this  doctrine.  OoUier  v.  Baptist 
Education  Soc.  8  B.  Mon.  68;  I'roy  Conference 
Academy  v.  Nelson,  24  Vt.  194;  Ladies'  Colle- 
ginte  Inst.  v.  French,  16  Gray,  196  (cases  cited); 
Fryelytirg  Parsonage  Fund  v.  Ripley,  6  Me.  448; 
Anson,  Contr.  p.  94,  note.  Subscriptions, 

Third.  Was  the  subscription  of  Rogers  upon 
condition  that  there  should  be  a  full  subscrip- 
tion of  125,000,  and,  if  so,  was  the  condition 
fulfilled?  Bishop  Galloway,  speaking  presum- 
ably for  the  church  committee,  required  a  bo- 
nus or  subscription  of  $25,000  as  a  condition 
precedent  to  the  location  of  the  colle^  at 
Searcy.  The  church,  under  this  proposition, 
was  not  bound  to  locate  the  college  until  said 
amount  was  subscribed,  and  upon  the  author- 
ity of  Turner  v.  Baker,  30  Ark.  186.  neither 
were  the  subscribers  (unless  for  other  rea- 
sons), for  the  stipulations  of  the  contract,  when 
entered  upon,  had  to  be  mutually  binding  upon 
the  respective  parties  to  constitute  a  valid 
consideration.  Was  the  $25,000  subscribed? 
A  subscription  list  showing  that  said  amount 
had  been  subscribed  was  presented  to  the  com- 
mittee. True,  it  contained  the  names  of  Wil- 
burn  and  Greer,  who  it  is  said,  were  not  bona 
fide  subscribers  of  the  amounts  named  for 
each,  and  that,  even  reckoning  these,  the  list 
lacked  $364  of  the  necessary  amount.  Greer's 
subscription  was  authorized  bv  him;  Wll- 
burn's  was  not.  However,  the  list  shows  the 
names  of  six  gentlemen  *'who  gave  a  written 
guaranty  of  balance,  $364."  When  it  was  as- 
certained that  Wilburn's  subscription  for  $1,- 
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000  was  not  autLorized  by  him,  the  six  gentle 
men  who  had  guaranteed  the  balance  held 
themselves  bound  under  the  terms  of  their 
agreement  to  make  this  good,  and  did  so. 
They  were  the  papties  to  the  agreement  "to 
make  up  the  balance,"  and  must  have  under- 
stood what  that  meant  better  than  anyone 
else.  In  the  absence  of  any  showing  to  the 
contrary,  we  think  their  construction  of  what 
they  were  required  to  do  "to  make  up  the  bal- 
ance" (although  $864  was  expressly  named) 
should  be  taken  as  the  true  state  of  the  case. 
Therefore  a  finding  that  $25,000  was  sub- 
scribed would  not  be  clearly  against  the  pre- 
ponderance of  the  evidence.  But.  should  we 
be  mistaken  in  this,  still  the  contention  could 
not  avail  Rogers,  for  so  long  as  the  doctrine 
of  estoppel  %n  pais  retains  its  potency  in  a 
court  of  conscience  one  will  not  be  heard  to 
deny  the  existence  of  a  certain  state  ot  facts 
which  he,  either  in  express  terms  or  by  con- 
duct, represented  as  existing,  and  which  he 
intended  to  be  acted  upon  by  another  in  a  cer- 
tain way,  and  which  was  so  acted  upon  in 
good  faith  bv  the  other,  to  his  detriment.  Carr 
V.  London  <fe  iV.  W,  R.  Co.  L.  R  10  C.  P.  807; 
Setofi  v.  Lafone,  L.  R,  19  O.  B.  Div.  68,  70; 
Troy  Conference  Academy  v.  Nelson,  24  Vt  194; 
2  Herman,  Estoppel  «&  Res  Judicata,  §§  759, 
762,  764.  "The  getting  up  of  the  subscription 
was  the  business  of  the  citizens."  The  busi- 
ness of  the  church  committee  was  to  locate 
the  college.  In  the  work  of  "getting  up"  and 
perfecting  the  subscription  list,  Rogers  took  a 
prominent  part.  He  knew,  or  should  have 
knowu  (being  present),  how  the  alleged  sub- 
scriptions of  Wilburn  and  Greer  were  taken; 
that  the  former  was  by  the  daughters  of 
Wilburn,  and  the  latter  through  Mr.  Pipkin. 
At  the  Monday  afternoon  meeting  he  made  no 
objection  to,  and  no  inquiry  concerning,  the 
two  subscriptions  now  called  in  question.  But, 
on  the  contrary,  so  well  satisfied  was  he  that 
the  list  met  the  requirements  of  the  committee 
as  to  the  $25,000,  and  that  it  would  be  accepted, 
that  he  joined  in  a  request  to  the  bishop  to  ap- 
point a  committee  on  the  location  of  the  col- 
lege site,  and  himself  proposed  how  that  com- 
mittee should  be  constituted.  The  church 
committee,  some  of  whom  were  present  at  all 
the  church  meetings,  could  not  have  failed  to 
observe  that  Rogers  was  a  leading  spirit  in  the 
enterprise.  When  Prof.  Rives,  representing 
Rogers  and  all  the  subscribers, presented  the  list 
as  a  subscription  list  for  $25,000,  the  church 
committee  had  the  right  to  rely  upon  this  rep 
resentation.  There  was  nothing  to  give  notice 
that  the  subscribers  present  were  not  acting  in 
the  utmost  good  faith.  Rogers  was  a  resident, 
knew  the  subscribers,  and  knew  what  the 
committee  demanded.  The  committee  "took 
the  subscribers  at  their  word,"  so  to  speak,  ac 
cepted  the  list  as  b  subscription  for  $25,000, 
and  located  the  college  at  Searcy,  expending 
thousands  of  dollars  more  than  \he  subscrip- 
tion of  $25,000  in  its  erection  and  equipment. 
But  that  Rogers  got  what  he  asked  would  be 
enough,  under  the  circumstances,  to  sweep 
him  from  any  standing  in  a  court  of  equity  on 
this  contention. 

Fourth.  Is  the  subscription  of  Rogers  "void 
because  the  condition  that  four  persons  should 
subscribe  $2,500  each  was  not  complied  with?" 
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It  is  claimed  that  G.  B.  Greer  was  not  a  bona 
fide  subscriber  for  $2,500.  Rogers  proposed 
to  be  one  of  four  to  subscribe  $2,500  each. 
This  was  not  a  condition  imposed  by  the 
church,  but  Rogers  had  the  right  to.  and  did, 
make  it  a  condition  for  binding  him.  Greer 
authorized  Pipkin  to  enter  his  name  upon  the 
subscription  list  for  $2,600.  This  was  done 
the  26th  day  of  February,  1888.  Pipkin  says 
that  he  told  Greer  "that  the  whole  matter  was 
hinging  on  his  [Greer's]  decision;  that,  if  he 
would  pay  the  $2,500,  the  institution  would  be 
located  at  Searcy,  and  that  Greer  said  'be 
would  not  let  it  fail;  to  go  and  DUt  him  down 
for  $2,500.'"  Pipkin  further  'says:  "I  told 
him,  as  a  gentleman,  that  if  he  would  pay  the 
$2,500,  and  save  the  institution,  that  I  would 
do  what  I  could  to  help  him.  Nothing  was 
said  upon  any  note  or  release  in  any  respect 
from  the  $2,500,"  and  at  that  time  no  amount 
was  mentioned.  This  is  uncontradicteil. 
About  one  month  after  this  (March  26)  Greer 
executed  his  note  to  cover  the  subscription,  and 
he  says  "that  he  did  it  upon  condition  that 
he  was  to  be  one  of  four  to  make  up  $10,000, 
with  the  understanding  that  $1,500  was  to  be 
collected  and  paid  by  Mr.  Pipkin  and  Mr.  Jef- 
fett  as  a  credit  on  his  note.  They  were  to  can- 
vass the  state  and  get  it.  He  says  he  was  will- 
ing to  subscribe  only  $1,000,  and  that  the  note 
was  executed  for  $2,500  in  order  to  bind  the 
other  three  who  had  subscribed  $2,500  each: 
that  Pipkin  signed  the  note  as  chairman  of  the 
board,  and  that  Yarncll  and  himself,  who 
were  on  the  board,  signed  it.  Yarnell  was 
away,  and  he  [Greer]  signed  his  [Yarneirs] 
name,  having  authority  to  do  so."  The  paper 
spoken  of  by  Greer  as  the  "note"  is  as  fol- 
lows: 

Received  of  G.  B.  Greer  fifteen  hundred dol- 
lars,  to  be  applied  to  his  subscription  to  the 
Galloway  Female  College  for  twenty-five  hun- 
dred dollars  when  collected 

[Signed]  E.  M.  Pipkin. 

President  of  Board. 
A.  W.  Yarnell, 
G.  B.  Greer,  of  Board. 

Pipkin  says  that  he  never  thought  of  this  be- 
ing considered  a  release  of  Greer  on  his  sub- 
scription for  $2,500;  that  it  was  not  so  in- 
tended. Yarnell  denied  that  Greer  had  any 
authority  to  sign  his  name.  It  is  sufficient  to 
say  of  this  so  called  release  that  the  proof  does 
not  justify  the  conclusion  that  it  was  designed 
as  a  release  pro  tan  to  of  Greer's  subscription. 
But,  if  it  were  so  intended,  it  could  not  have 
that  effect.  Pipkin  neither  as  "president  of 
the  board"  nor  as  a  private  individual  had  au- 
thority to  release  any  of  the  subscribers  from 
their  subscriptions.  The  authority  which  the 
building  committee  had  in  the  premises,  or 
Pipkin  acting  for  it  and  the  church,  was  not 
to  release,  but  to  collect,  what  had  been  sub- 
scribed. Greer's  name  was.  by  his  authority, 
put  upon  the  subscription  list.  Any  priva'te 
understanding  he  might  have  had  with  E^pkic 
that  he  (Greer)  was  not  to  pay  bat  $1,000.  even 
if  such  were  the  fact,  could  not  operate  to  de- 
feat his  subscription,  or  that  of  any  other  sub- 
scriber. This  so  called  release  was  not  taken 
until  a  month  after  Greer's  contract  with  the 
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church  had  been  closed.  Pipkin  was  oot  rep- 
resenting the  church  committee  when  he  was 
soliciting  Greer's  subscription,  nor  when  Greer 
instructed  him  to  put  his  name  on  the  list. 
Pipkin's  commendable  energy  and  enthusiasm 
may  have  led  him  to  make  promises  .on  his 
own  l)ehalf  which  he  could  not  carry  out. 
But,  if  so,  for  this  the  church  was  in  no  wise 
responsible.  Moreover,  Greer's  subscription 
for  $2  500  has  been  fully  paid,  which  speaks 
for  itself  as  to  whether  or  not  Greer  considered 
himself  bound  by  it.  Where  a  specific  sum  is 
to  be  raised,  and  confidential  subscriptions  are 
taken  from  some,  not  intended  to  be  collected, 
in  order  to  induce  others  to  subscribe,  such 
fictitious  or  honorary  subscriptions  would  be 
a  fraud  upon  the  other  subscribers,  and  the 
latter  would  not  be  liable  unless,  after  deductr 
ing  the  bogus  subscriptions,  the  required  sum 
had  been  raised.  1  Whart.  Contr.  529;  1  Par- 
sons, Contr.  454;  Bloilgett  v.  Morrill.  20  Vt. 
509:  NevD  York  Exchange  Co.  v.  DeWdf,  81  N. 
Y.  273.  But  the  conduct  of  the  church  com- 
mittee was  free  from  fraud  and  dissimulation 
throughout  the  whole  transaction. 

Again,  since  this  condition  was  imposed  by 
Rogers,  who  knew  that  Greer's  subscription 
was  put  down  by  Pipkin,  and  that  it  was  the 
last  of  the  four  for  $2,500,  and  since  Rogers 
made  no  Inquiries  about  it,  and  was  a  party 
to  the  presentation  of  the  list  in  that  form  to 
the  church  committee,  thereby  representing 
that  same  met  the  requirements  of  said  com- 
mittee for  the  location  of  the  college;  and  since 
the  offering  of  that  list,  under  the  circum- 
stances, could  be  construed  as  nothing  less  than 
a  request  from  the  subscribers  for  the  location 
of  the  college,  as  the  committee  granted  this  re 
quest,  which  could  not  now  be  undone  without 
irreparable  loss  to  the  church  and  college,  the 
subscribers  must  not  be  heard  to  complain. 
The  church  is  not  complaining  of  Greer's  sub 
scription,  Greer  is  not  complaining,  and  Rogers' 
complaint  on  this  score  is  unavafliug. 

Fifth.  The  last  contention,  "that  there  can 
be  no  recovery  upon  the  original  subscription," 
is  not  well  taken. 

1.  Even  if  the  original  contract  had  merged 
in  the  note  as  is  insisted,  still  the  note  would 
be  binding  for  reasons  already  shown.  But 
without  an  original  contract  of  subscription 
there  could  be  no  recovery  at  all.  and  this,  as 
stated  supra,  was  entered  into  between  the 
church  and  Rogers  Monday  night,  February 
27.  m88.  Although  an  offer  to  subscribe  was 
made  bv  Rogers  the  day  before,  it  did  not  be- 
come binding  until  the  conditions  imposed 
were  fully  met  by  the  parties,  and  the  contract 
closed.  Nothing  was  done,  or  could  have  been 
done,  after  that,  without  the  assent  of  both 
Rogers  and  the  church,  to  alter  the  terms  of 
the  contract.  The  agencies  representing  the 
church  committee  had  no  authority  to  vary  the 
terms  of  the  contract./  They  were"  constituted 
for  the  express  purpose  of  enforcing  it  as  made. 
If,  as  appellant  argues,  the  oral  or  original  con- 
tract merged  in  the  note,  and  no  parol  evidence 
is  admissible  to  vary  its  terms,  what  becomes 
of  the  conditions  that  $25,000  was  to  be  sub- 
scribed, and  that  four  persons  were  to  sub- 
scribe $2,500  each,  etc.?  The  note  is  as  fol- 
lows: ''On  consideration  of  the  location, 
erection,  and  operation  by  the  Methodist 
39  L.  R.  A. 


Episcopal  Church  for  the  state  of  Arkansas  of 
the  state  female  college  of  said  church  in  Searcy 
Ark.,  I  hereby  agree  to  pay  on  demand  to  the 
building  committee  to  be  appointed  by  said 
church  the  sum  of  $2,500.  The  only  condi- 
tions prescribed  by  this  instrument  are  the 
'location,  erection,  and  operation  by  the  ^leth- 
odist  Episcopal  Church  of  the  state  female  col- 
lege of  said  church  in  Searcy,  Arkansas.'" 
That  the  college  has  been  located,  erected,  and 
operated  is  conceded,  and  Rogers  only  com- 
plains that  it  was  not  located  "within  the  cor- 
porate limits  of  Searcy,"  and  that  the  other 
conditions,  supra,  were  not  complied  with. 
But  none  of  these  being  mentioned  in  the  note, 
if  it  alone  is  to  be  considered  as  the  contract 
and  the  basis  of  the  suit,  then  Rogers'  "last 
estate  is  worse  than  his  first,"  for  he  could  only 
defeat  payment  of  the  note  by  showing  that 
the  conditions  therein  contained  had  not  been 
complied  with.  Under  this  view,  necessarily, 
various  other  contentions  would  pass  out.  The 
pleadings  and  proof  show  that  suit  was 
grounded  upon  the  original  contract  of  sub- 
scription entered  upon  at  the  time  mentioned 
above. 

2.  The  solemn  admission  of  appellant  "that 
the  Galloway  Female  College,  as  now  incor- 
porated, is  the  institution  which  was  established 
pursuant  to  the  subscriptions  and  propositions 
of  Bishop  Galloway  February  26  and  27,  1888," 
answers  his  contention  as  to  the  want  of  proper 
parties.  The  college  is  the  beneficiary  of  that 
subscription.  It  stands  in  loco ecclesia  as  to  the 
right  to  sue  upon  it.  Ckamhlee  v.  McKtmie.  81 
Ark.  155;  Talbot  v.  \YilHns,  31  Ark.  411;  Heehi 
V.  Caughron,  4fi  Ark.  182;  Benjamin  y^Birnnvg- 
ham,  50  Ark.  483;  Sandels  &  H.  Dig.  §  5628. 
See  also  Johnston  y.Ewing  Female  University^ 
85  III.  518;  Snell^.  Methodist  Episcopal  Church 
Soc.  58  111.  290. 

3,  The  reasons  desiginated  "A,"  "B."  "C," 
"D,"  have  been  already  considered  except  "C," 
and  that  was  not  raised  below,  and  seems  un- 
important. Upon  a  careful  consideration  of 
this  large  record,  assisted,  as  we  have  been,  by 
learned  and  exhaustive  briefs  of  counsel,  we 
conclude  that  there  is  no  equity  in  the  answer 
to  the  complaint.  The  church  has  faithfully 
performed  her  part  of  the  contract.  She  has 
planted  at  the  town  of  Searcy  an  excellent  in- 
stitution of  learning,  valued  at  $60,000,  which 
has  been  creditably  maintained  and  sustained 
bv  the  great  body  of  Methodists  in  the  state. 
Mr.  Rogers  'forged  to  the  fore"  in  the  move- 
ment which  secured  this  college  for  his  town, 
his  conduct  doubtless  causing  many  of  his  fel- 
low citizens  to  subscribe  so  liberally  towards 
the  enterprise.  They,  like  him,  have  shared 
the  benefits,  but  unlike  him,  they  have  also 
borne  the  burdens.  It  would  have  been  a 
praiseworthy  expenditure  of  capital  and  en- 
ergy on  the  part  of  Mr.  Rogers,  even  though 
bottomed  on  the  conditions  disclosed  in  his  an- 
swer. But,  unfortunately  for  him,  as  to 
whether  or  not  these  conditions  existed,  and 
had  been  complied  with,  are  mainly  questions 
of  fact  upon  which  the  ruling  of  the  learned 
chancellor  was  adverse  to  him.  and  the  record 
shows  full  warrant  for  his  finding.  Nor  have 
wc  discovered  any  misapprehension  of  the  law 
applicable  to  such  cases. 

The  decree  is  therefore  in  all  things  affirmed. 
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Battle*  J.,  dlssentiog: 

As  to  the  facts  in  this^case,  idjcodcIusIod  is 
as  follows:  A  proposition  was  made  to  the 
people  of  Searcy  to  locate  a  female  college  of 
the  Methodist  Church  of  the  state  of  Arkansas 
at  Searcy,  if  any  number  of  them  would  sub- 
scribe, in  the  afi^gregate,  the  sum  of  $25,000 
for  that  purpose.  On  that  condition,  and  the 
further  condition  that  three  other  citizens  of 
Searcy  would  each  subscribe  a  like  amount, 
find  thereby  make  the  total  amount  of  thesub- 
ficriptions  of  himself  and  the  three  others  $10,- 
000,  Thomas  J.  Rogers  subscribed  the  sum  of 
^2,500.  He  thereafter  executed  the  memo- 
randum sued  on,  by  which  he  agreed  to  pay 
this  amount,  on  demand,  to  the  building  com- 
mittee to  be  appointed  by  the  Methodist 
Church.  Many  other  citizens  of  Searcy  sub- 
scribed Hberariy  for  the  same  purpose,  and 
several  nonresidents  subsciibed,  whose  sub- 
scriptions were  added  to  their  list,  but,  in  order 
to  make  the  subscriptions  of  all  of  them  (in- 
cluding the  nonresidents  added  to  the  list) 
amount  to  $25,000,  or  the  subscriptions  of  any 
four  of  them  amount  to  $10,000,  the  amount 


said  to  have  been  subscribed  by  G.  B.  Greer, 
was  necessary.  He  ostensibly  subscribed  and 
gave  his  note  for  $2,500  but  with  the  secret 
understaudinj?  and  agreement  that  he  would 
contribute  only  $1,000,  it  being  understood 
that  $1,500  should  be  collected  by  subscrip- 
tion from  other  sources,  and  creoited  on  his 
note  and  subscription.  He,  however,  after- 
wards agreed  to  and  did  pay  about  $2,500 
without  the  benefit  of  the  credit  he  was  to  re- 
ceive. Before  he  decided  to  do  so,  Rogers  de- 
clined to  pay  his  subscription  unless  the  col- 
lege was  located  within  the  corporate  limits  of 
Searcy,  and  gave  sufficient  notice  in  due  time 
that  he  would  not  do  so  except  on  the  condi- 
tion named,  which  was  never  {lerformed. 

According  to  the  facts  before  stated,  Rogers 
is  not  bound  to  pay  his  subscription.  Turner 
V.  Baker.  80  Ark.  186;  Stuart  v.  Second  PreAy. 
Church,  84  Pa.  888;  1  Beach,  Modem  Law  of 
Contracts,  §  40;  1  Whart.  Contr.  §  529;  1  Par- 
sons, Contr.  8th  ed.  *454. 

I  think  the  decree  of  the  chancery  court 
should  be  reversed,  and  the  complaint  dis- 
missed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Frederick  J.  GUSTAFSON  and  Wife 

c. 
Charles  P.  RUSTEMEYER,  Appt. 

(70  CoDD.  125.) 

1.  The  mere  naked  assertion  of  the 
value  of  property  by  a  vendor  to  the  pur- 
chaser durin^r  negotiations  for  a  sale,  though 
ooDsciously  uutrue  and  relied  upon  by  the  pur- 
chaser to  bis  hurt,  does  nou  in  the  absence  of 
special  circumstances,  constitute  an  actionable 
deceit. 

8*  A  purchaser  seeking^  to  avoid  the 
general  rule  that  mere  representations  of 

.  value  do  not  constitute  actionable  deceit  must  al  - 
lege  the  specific  facts  whiub  bring  him  within  one 
of  the  exceptions  to  the  rule. 

8.  The  objecstion  that  the  facts  fbund 
show  that  plaintiifs  have  no  cause  of 
action  cannot  be  raised  on  appeal  under  Gen. 
Stat,  fi  1135,  where  Che  appellant  did  not  make  any 
claim  of  that  kind  in  the  court  below,  and  does 
not  make  tt  in  bis  assignments  of  error,  but  merely 
presents  it  in  his  briet. 

4«  The  trial  court  cannot  be  convicted 
of  error  on  appeal  in  excluding  evidence 
which  was  not  admissible  for  the2|purpose  for 
which  it  was  offered,  because  it  was  admissible  for 
purposes  first  suggested  m  the  appellate  court. 

5.  A  purchaser  who  was  induced  to 
make  the  contract  by  the  false  and  fraudu- 
lent representations  of  the  vendur  may,  acting 
seasonably,  rescind  the  contract  after  giving  or 
tendering  back  what  he  has  received,  and  recover 
back  the  consideration,  or  he  may  retain  the  land 
and  recover  damages  for  the  deceit,  in  a  proper 
action. 


Note.— For  expression  of  opinion  as  a  fraud,  see 
note  to  Hedin  v.  Minneapolis  Medicaid  Surgical 
Inst.  (Mion.)  35  L.  U.  A.  417. 
39  L.  K.  A. 


6.  The  measure  of  damages  for  the 
fkraudulent  misrepresentation  of  a 
vendor  of  real  property  inducing  the  purchaser 
to  enter  into  the  contract  is  the  difference  be- 
tween the  value  of  the  property  s^  it  would  have 
been  if  as  represented  and  its  real  value,  and  not 
necessarily  the  difference  between  the  purchase 
price  and  its  real  value. 

7.  Parol  evidence  is  admissible  to  show 
firaudulent  misrepresentations  by  the 
vendor  as  to  the  quantity  of  the  land  sold,  though 
not  in  any  manner  incorporated  in  the  deed  con- 
summating the  contract. 

8.  The  fbilure  of  the  court  upon  a  trial 
without  a  Jurjr  to  definitely  adopt  one 
of  the  two  measures  of  damages  contended  for 
by  the  respective  parties  is  not  reversible  error 
where  the  application  of  either  rule  leads  to  sub- 
stantially the  same  result. 

iHamtnlty^  J.,  dissents.) 
(January  5, 1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Hartford  Couoly 
in  favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  fraud  in  the  sale  of  real  es- 
tate.    Affirmed. 

Plaintiffs  exchanged  a  house  on  JuHus  street 
iu  Hartford  for  a  farm  belonging  to  defendant 
in  Suffield  and  some  lumber.  The  farm  was 
in  three  pieces  and  defendant  stated  that  itcon- 
lained  186  acres,  more  or  less,  when  in  fact  it 
contained  only  96^  acres,  he  also  claimed  to 
include  in  the  trade  10.000  feet  of  lumber  when 
he  owned  only  1,000  feet.  Prior  to  the  trade 
plaintiff  went  upon  the  land  which  was  in 
irregular  pieces,  and  defendant  pointed  oat 
certain  monuments  as  being  on  the  land  when 
in  fact  they  were  not  so.     llie  calls  in  the  deed 
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•were  correct.  For  the  injury  caused  by  these 
false  assertions  plaintiffs  brought  this  action. 
Defendant  pleaded  h  general  denial,  and  as  a 
counterclaim  set  up  that  plaintiffs  represented 
that  the  Julius  street  house  was  worth  $8,000 
over  and  above  encumbrances,  when  in  fact  it 
was  worth  only  $1,750. 

Further  facts  sufficiently  appear  in  the 
opinion. 

Mr.  William F.  Heniiey»for  appellant: 

Misrepresentations  of  the  dimensions  of  the 
farm  in  question  by  defendant  to  plaintiff,  even 
though  intentional,  cannot  lay  a  foundation 
for  an  action  upon  the  facts  found  by  the 
court. 

Wamsley  v.  Currence,  25  W.  Va.  543:  Crown 
V.  Cnrriger,  66  Ala.  590;  Ghrusler  v.  Canaday, 
90  N.  Y.  277,  48  Am.  Rep.  166;  Simar  v.  Cana- 
day.  53  N.  Y.  306,  13  Am.  Rep.  523. 

AH  statements  by  a  vendor  as  to  the  value  of 

Property  sold  are  not  mere  matter  of  opinion, 
f  he,  knowing  them  to  be  untrue,  makes  them 
with  the  intention  of  misleading  the  vendee, 
and  if  the  latter,  relying  upon  them,  is  misled 
to  his  injury,  he  may  avoid  the  contract  or  re- 
cover damages  for  the  injury. 

Simar  v.  Ganaday,  53  N.  Y.  298,  13  Am. 
Rep.  523. 

The  court  erred  in  excluding  the  testimony 
offered  to  show  the  comparative  value  of  the 
Suffield  farm  and  the  Julius  street  property. 
The  true  rule  of  damages  is  not  the  difference 
in  value  between  what  plaintiff  got  and  what 
he  bargained  for,  but  the  difference  between 
the  value  of  what  he  gave  and  what  he  re- 
ceived in  the  trade. 

Smith  V.  Bolles,  132  U.  S.  129,  83  L.  ed.  281; 
Atwater  v.  Wfiiteman,  41  Fed.  Rep.  428; 
Glaspell  V.  NortJiem  P.  R.  Co,  43  Fed.  Rep. 
900. 

Mr.  Joseph  L.  Barbour,  for  appellees: 

Defendant's  claim  is  ba.«ed  wholly  on  allega- 
tions that  the  plaintiffs  falsely,  fraudulently, 
and  knowingly  misrepresented  the  value  of 
certain  real  estate,  and  thereby,  in  effect,  in- 
duced the  defendant  to  purchase  the  same. 
There  is  no  allegation  that  plaintiffs  misrepre- 
sented or  concealed  the  amount  of  encumbrance; 
the  alleged  misrepresentation  was  simply  as  to 
the  value  above  encumbrances. 

Misrepresentations  must  be  of  a  fact,  not 
expressions  of  opinion.  Statements  as  to  value 
are  usually  expressions  of  opinion  not  to  be  re- 
lied on. 

Homer  v.  Perkins,  124  Mass.  431;  Gordon  v. 
Builer,  105  U.  S  563,  26  L.  ed.  1166;  Ellis  v. 
Andrews,  56  N.  Y.  88;  Schraynm  v.  O'Connor, 
98  111.  539;  Anderson  v.  .lfcPi7.Y?.  86  Mo.  293: 
Daicmn  v.  Qraham,  48  Iowa,  378;  Shade  v. 
C revision.  93  Ind.  591;  Chruslerv,  Canaday,9Q 
N.  Y.  272,  48  Am.  Rep.  1(56;  Williams  v.  Mc- 
Fadden,  23  Fla.  143;  Lockwoody.  Fitts,QO  Ala. 
150:  WeUing  v.  Schiller,  27  111.  App.  284;  Gen. 
Dig.  1890,  p.  988,  ^39. 

In  regard  to  affirmations  regarding  the  value 
of  real  estate,  the  maxim  Cavtat emptor  h&s  been 
held  to  apply. 

Medbury  v.  Waison,  6  Met.  259,  39  Am.  Dec. 
726;  Morse  v.  Shaw,  124  Mass.  59;  Safford  v. 
Grout,  120  Mass.  20;  Litchfield  v.  Hntchinson, 
117  Mass.  195;  Van  Eppsv.  Harrison,  5  Hill, 
63,  40  Am.  Dec.  314:  Harrey  v.  Young,  Yelv. 
21;  Ekinsv.  Tresham,l  Lev.  102. 
39  L.  R.  A. 


Fraud  will  not  be  inferred  by  law  from  facts 
stated  unless  they  show  it  conclusively. 

Thomas  v.  Mullain,  44  Conn.  146;  Gates gv. 
Steele,  58  Conn.  316.  ^  *-^^ 

The  question  excluded  was  as  to  how  the 
farm  which  the  defendant  conveyed  to  the 
plaintiffs  compared  in  value  with  the  house 
which  the  plaintiffs  conveyed  to  the  defendant, 
and  counsel  for  the  defendant  claimed  its  ad- 
mission to  show  that  the  plaintiffs  had  sus- 
tained no  damage  because  they  received  some- 
thing of  equal  value. 

That  is  not  the  rule  of  the  supreme  court  of 
Connecticut. 

Murray  v.  Jennings,  42  Conn.  9,  19  Am. 
Rep.  627;  Brush  v.  Keeler,  34  Conn.  500; 
Scran  ton  v.  Mechanics*  Trading  Co.  37  Conn. 
130;  Krumm  v.  Beach,  96  N.  Y.  398;  Stiles  v. 
Wh%%  11  Met.  856.  45  Am.  Dec.  214;  Morse  v. 
Hutchins,  102  Mass.  439;  3  Sutherland,  Dam- 
ages, j§  1171. 

A  deed  is  not  such  a  written  instrument  as 
will  compel  the  exclusion  of  parol  testimony  as 
to  its  consideration  or  antecedent  representa- 
tions concerning  it. 

Belden  v.  Seymour,  8  Conn.  304. 21  Am.  Dec. 
661:  Meeker  v.  Meeker,  16  Conn.  3d7;  Baldwin 
v.  CarUr,\l  Conn.  205, 42  Am.  Dec.  735;  Clarke 
V.  Tappin,  82  Conn.  69. 

Parol  evidence  is  admissible  to  contradict, 
vary,  or  avoid  a  written  instrument  where  it 
Clearly  shows  that  but  for  the  oral  stipulations 
it  would  not  have  been  executed. 

Wanner  v.  Landis,  137  Pa.  61;  Pierce  y. 
Woodward,  6  Pick.  206;  Willis  y,  Hulbert,  117 
Mass.  151. 

There  is  no  contract,  sealed  or  unsealed,  that 
is  sufficient  of  itself,  unaided  by  other  circum- 
stances, to  cover  and  protect  fraud. 

Collins  V.  TiUou,  26  Conn.  368,  68  Am.  Dec. 
398;  Dale  v.  Gear,  88  Conn.  15,  9  Am.  Rep. 
853;  Feltz  v.  Walker,  49  Conn.  98;  Busick  v. 
VanNess,  44  N.  J.  Eq.  82;  Deakins  v.  Alley,  9 
Lea,  494. 

Parol  evidence  is  admissible  to  prove  fraud- 
ulent representations  inducing  a  written  con- 
tract for  the  sale  or  exchange  of  land. 

Wilson  V.  Haecker,  85  111.  349;  Morris  v. 
Shakespeare,  20  W.  N.  C.  564. 

This  court  has  said  that  it  would  not  grant 
a  new  trial  where  it  appeared  that  the  appellant 
had  suffered  substantially  no  injury  from  even 
an  erroneous  decision. 

Woosler  v.  Glover,  37  Conn.  316;  Brvsh  v. 
Heeler,  H4  Conn.  499;  Kelsey  v.  Hanmer,  18 
Conn.  820. 

This  is  a  case  in  which  punitive  damages 
can  be  allowed,  inclliding  the  expenses  of 
trial. 

Ires  V.  Carter,  24  Conn.  392;  Plait  v.  Brown, 
30  Conn.  337;  Bennett  v.  Gibbons,  55  Conn.  450; 
3  Sutherland,  Damages,  §  1178. 

Torrance,  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  considered  is 
whether  the  court  erred  in  sustaining  the  de- 
murrer to  the  counterclaim.  The  false  repre- 
sentation therein  set  out  and  relied  upon  re- 
lates simply  to  the  worth  of  the  Julius  street 
property  over  and  above  the  encuml)rances. 
It  is  a  mere  naked  representation  of  the  value 
of  an  equity  of  redemption,  and  nothing  more. 
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The  general  rule  is  tbat  a  mere  naked  assertion 
of  the  value  without  more,  made  between  ven- 
dor and  vendee  during  the  negotiations  for  a 
sale,  though  untrue,  and  known  to  be  so  by 
the  one  who  makes  it,  and  relied  on  by  the 
other,  to  bis  hurt,  does  not  constitute  an  ac.- 
tionable  deceit;  and  this  for  the  reason  that 
such  an  assertion,  in  most  cases,  is,  and  is  un- 
derstood to  be,  the  statement  of  an  opinion, 
and  not  of  a  fact,  and  the  party  to  whom  it  is 
made  has  do  right  to  rely  upon  it,  and.  if  he 
does  80,  his  loss,  if  any  occurs,  is  held  to  be 
the  result  of  his  own  folly.  1  Bigelow.  Fr. 
490;  Parker  v.  Moulton,  114  Mass.  99.  19  Am. 
Rep.  815;  Morne  Y.Shaw,  124  Mass.  59;  Homer 
V.  Perkins,  124  Mass.  431,  27  Am.  Rep.  677; 
miis  V.  Andrews,  56  N.  Y.  83.  15  Am.  Rep. 
879;  Chrysler  v.  Cannday,  90  N.  Y.  272; 
Shanks  v.  Whitney,  66  Vt.  405.  See  also  cases 
cited  in  note  to  CotMU  v.  Erum,  in  18  Am. 
St.  Rep.  556,  100  Mo.  397. 

There  are,  undoubtedly,  exceptions  to  this 
general  rule,  arising  out  of  the  special  circum- 
stances under  which  the  representation  as  to 
mere  value  is  made,— as,  for  instance,  where 
the  one  who  makes  the  representation  holds  a 
position  of  trust  or  confidence  towards  the 
other,  which  gives  the  latter  a  right  to  rely 
on  the  representation,  or  where  the  seller  has, 
or  assumes  to  have,  special  knowledge  of  the 
value  of  the  property,  and  the  buyer  has  po 
knowledge  thereof,  and  the  latter,  to  the 
seller's  knowledge,  trusts  entirely  to  the  sell- 
er's representation,  in  such  cases  the  seller 
may  justly  be  held  liable  for  his  false  repre- 
seniaiions,  because  by  them  the  buyer  is 
fraudulently  induced  to  forbear  inquiry  as  to 
their  truth.  A  mere  false  representation  as  lo 
the  value  of  real  estate,  knowin^l}'  made  by 
the  seller  to  the  buyer,  is  not  actionable,  un 
less  the  buyer  has  been  fraudulently  induced 
to  forbear  inquiry  as  to  its  truth;  and  in  that 
case  the  means  by  which  he  was  thus  induced 
to  forbear  inquiry  must  be  specifically  set  forth 
In  the  pleading.  "To  such  representations 
the  maxim  Cateat  emptor  applies.  The  buyer 
is  not  excused  from  an  examination  unless  be 
be  fraudulently  induced  to  forbear  inquires 
which  he  would  otherwise  have  made.  If 
fraud  of  this  (latter  description  is  relied  on  as 
an  additional  ground  of  action,  it  must  be 
specifically  set  forth  in  the  declaration,  and 
cannot  be  charged  in  general  terras  only." 
Parker  v.  Moulton,  114  Mass.  99,  100.  19  Am. 
Rep.  815;  Ellis  v.  Andreics,  56  N.  Y.  83,  15 
Am.  Rep.  379;  Chrysler  v.  Canaday,  90  N.  Y. 
272. 

Upon  the  counterclaim,  as  it  stands,  the  de- 
fendant's case  falls  within  the  general  rule  and 
not  within  any  of  the  recognized  exceptions. 
If  he  desired  to  bring  it  within  any  of  these 
exceptions,  he  should  have  alleged  the  specific 
facts  which  would  bring  it  within  one  of  them; 
but  this  he  did  not  do.  and  for  this  reason  the 
demurrer  was  properly  sustained. 

In  his  brief  the  defendant  claims,  in  sub- 
stance, that  thei^eDeral  principles  here  applied 
to  the  statement  of  facts  in  the  counterclaim, 
if  applied  to  the  facts  found,  show  that  the 
plainliflfs  have  no  cause  of  action.  He  says, 
"Misrepresentations  of  the  dimensions  of  the 
farm  in  question  by  the  defendant  to  the  plain- 
tifif,  even  though  intentional,  cannot  lay  a 
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foundation  for  an  action,  upon  the  facts  found 
by  the  court."  If  the  defendant  were  at  lib- 
erty to  make  this  claim  here,  it  might  he 
shown  in  reply  that  the  facts  set  up  in  the 
counterclaim  and  the  facts  found  differ  very 
materially,  and  that  this  difference  may  be  just 
the  difference  between  a  false  representation 
that  is  actionable  and  one  that  is  not;  but  the 
defendant,  under  the  statute  (Gen.  Stat.  §  1135). 
is  not  at  liberty  to  make  this  claim  heie,  be- 
cause he  did  not  make  any  claim  of  this  kind 
in  the  court  below,  nor  has  he  made  it  In  his 
assignments  of  error.  Under  the  circumstan- 
ces of  this  case,  we  decline  to  consider  this 
claim. 

The  defendant  claims  that  the  court  excluded 
the  evidence  of  the  value  of  the  Julius  street 
property  as  compared  with  the  value  of  the 
farm,  and  tbat  it  erred  in  so  doing.  Although 
there  is  some  doubt  as  to  whether  i  be  court  did 
absolutely  and  finally  rule  this  evidence  out. 
we  will  consider  the  case  as  if  it  had  so  ruled. 
The  defendant  claimed  that  the  measure  of 
damages  was  the  difference  between  the  value 
of  the  farm  and  the  value  of  the  property  given 
in  exchange  for  it,  while  the  plaintiffs  claimed 
that  It  was  the  difference  between  the  value  of 
the  property  which  the  defendant  owned  and 
conveyed  and  its  value  if  it  had  been  as  rep- 
resented. From  the  record,  it  is  clear  that 
this  evidence  was  offered  solely  as  bearing  upon 
the  question  of  damages,  and  on  the  assumption 
that  the  rule  as  to  the  measure  of  damages  was 
as  claimed  by  the  defendant.  In  his  brief  the 
defendant  now  claims  that  the  evidence  was 
admissible  for  another  purpo.se,  namely,  as 
•*tendingtoshow  the  improbability  of  his  nav- 
ing  made  the  representations  complained  of." 
The  evidence  was  undoubtedly  admissible  for 
this  purpose,  and  for  other  purposes,  as,  for 
instance,  as  evidence— but  not  conclusive — to 
show,  from  the  price  paid,  the  value  of  the 
farm  conveved  to  the  plaintiffs.  Bigelow,  Fr. 
pp.  627,  628;  3  Sutherland,  Damages,  p.  592. 
But  the  trouble  with  this  claim  is  that  it 
was  not  made  in  the  court  below,  and  cannot 
be  considered  now.  The  question,  then, 
whether  the  court  erred  in  excluding  this  evi- 
dence, depends  on  the  further  question,  What 
is  the  proper  measure  of  damages  in  cases  of 
this  kind?  A  vendee,  induced  to  purcha.%e 
land  by  false  and  fraudulent  representations, 
may,  acting  seasonably,  rescind  the  contract, 
and,  after  giving  or  offering  to  give  back  what 
he  received,  may  recover  back  the  consider- 
ation, or  he  may  retain  the  land,  and  recover 
damages  for  the  deceit  in  a  proper  action. 
Ives  v.  Carter,  24  Conn.  392,  403:  Krumm  v. 
Beach,  96  N.  Y.  39«;  Vail  v.  Retjf.ofds,  118  X. 
Y.  297;  Pryorv,  FosUr,  130  N.  Y.  171.  The 
present  ca-^e  is  one  where  the  plaintiffs  have 
elected  to  keep  the  land,  and  seek  to  recover 
for  the  deceit  in  an  action  of  tort;  and  the 
question  is,  What  is  the  measure  of  damages 
in  this  action?  Upon  this  question  the  deci- 
sions of  the  courts  of  last  resort  are  not  in 
harmony.  In  one  class  of  cases  the  measure 
of  damages  is  held  to  be  the  difference  between 
the  actual  value  of  the  property  at  the  time  of 
the  purchase  and  its  value  if  the  property  had 
been  what  it  was  represented  or  warranted  to 
be,  while  in  the  other  class  of  cases  it  is  heW 
to  be  the  difference  between  the  real  value  of 
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the  proj}erty  retained  by  the  plaintiff,  as  it  was 
at  the  time'  of  the  purchase,  and  the  value  of 
that  which  be  gave  for  it.  In  the  former  class 
of  cases  the  plaintiff  is  allowed  tbe  benefit  of 
his  bargain;  in  the  latter,  he  is  not.  Morse  v. 
HtttehinSj  102  Mass.  489,  is  an  example  of  the 
first  class  of  cases,  while  Smith  v.  dalles,  182 
U.  S.  125,  33  L.  ed.  281,  is  an  example  of  the 
other  class.  In  Morse  v.  Hntchins  the  court 
says:  "It  is  now  well  settled  that,  in  actions 
for  deceit  or  breach  of  warranty,  the  measure 
of  damages  is  the  difference  between  the 
actual  value  of  the  property  at  the  time  of 
the  purchase,  and  its  value  if  the  property  bad 
been  what  it  was  represented  or  warranted  to 
be.  .  .  .  This  is  the  only  rule  which  will 
give  the  purchaser  adequate  damages  for  not 
having  tbe  thing  which  the  defendant  under- 
took to  sell  him.  To  allow  to  the  plaintiff 
.  .  .  only  the  difference  between  the  real 
value  of  the  property  and  the  price  which 
be  was  Induced  to  pay  for  it  would  be  to 
make  any  advantage  lawfully  secuied  to  the 
innocent  purchaser  in  tbe  original  bargain 
inure  to  the  benefit  of  tbe  wrongdoer,  and,  in 
proportion  as  the  original  price  was  low,  would 
afford  a  protection  to  the  party  who  had 
broken,  at  tbe  expense  of  the  party  who  was 
ready  to  abide  by,  the  terms  of  the  contract." 
In  Smith  V.  BoUes,  on  the  other  hand,  it  was 
said:  "Tbe  measure  of  damages  was  not  tbe 
difference  between  the  contract  price  and  the 
reasonable  market  value  If  the  property  had 
been  as  represented  to  be,  even  if  the  slock 
had  been  worth  tbe  price  paid  for  it;  nor, 
if  the  stock  were  worthless,  could  the  plain- 
tiff have  recovered  tbe  value  it  would  have 
had  if  the  property  bad  been  equal  to  the 
representations.  What  the  plaintiff  might  have 
ffained  is  not  the  question,  but  what  he  had 
lost  by  being  deceived  into  the  purchase. 
The  suit  was  not  brought  for  breach  of  con- 
tract. The  gist  of  the  action  was  that  the 
plaintiff  was  fraudulently  induced  by  the  de- 
fendant to  purchase  stock  upon  the  faith  of 
certain  false  and  fraudulent  representations. 
.  .  .  The  defendant  was  liable  to  respond 
in  such  damages  as  naturally  and  proxi- 
mately resulted  from  the  fraud.  He  was 
bound  to  make  good  the  loss  sustained,  such 
as  tbe  monevs  the  plaintiff  had  paid  out,  and 
interest,  and  any  other  outlav  legitimately 
attributable  to  defendant's  fraudulent  conduct; 
but  this  liability  did  not  include  the  expected 
fruits  of  an  unrealized  speculation."  Both 
of  these  cases  relate  to  sales  of  personal 
property,  but  no  distinction  is  made,  in  the 
application  of  these  rule»,  between  sales  of 
personal  and  sales  of  real  properly.  Bigelow, 
Fr.  p.  627;  Sedgw.  Damaees,  2d  ed.  p.  559; 
8  Sutherland,  Damages.  §  1171.  And  no  good 
reason  has  yet  been  given  why  there  should 
be  any  such  distinction.  Both  courts,  in  the 
cases  above  mentioned,  recognize  the  existence 
of  the  general  rule  that  the  defendant  is  only 
liable  for  such  damages  as  are  the  natural 
and  proximate  result  of  his  fraud,  but  they 
differ  in  applying  it.  In  Morse  v.  Hutchins 
the  loss    of  the  benefits  of  his  bargain  is  re- 

farded  as  one  of  the  elements  of  plaintiff's 
amages.  resultins:  naturally  and  proximately 
from  the  fraud,  while  in  Smith  v,  Ihlles  such 
loss  is  not  so  regarded.  The  general  rule  in 
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regard  to  the  measure  of  damages  inactions  of 
deception  has  been  stated,  and  we  think  cor- 
rectly, as  follows:  "The  defendant  is  liable, 
not  for  everything  that  follows  upon  his  fraud, 
but  for  what  may  be  presumed  to  have  been 
within  bis  contemplation  at  the  time,  as  a  man 
of  average  intelligence."  Bigelow,  Fr.  p.  625. 
Applying  the  general  rule  tas  thus  stated  to  a 
case  like  tbe  present,  we  think  the  loss  of  the 
benefits  of  the  bargain  is  one  of  the  elements 
of  damages  which  the  defendant  must  be 
held  to  have  contemplated  as  the  natural 
and  proximate  result  of  his  conduct,  and  for 
which  he  is  therefore  answerable.  In  Bige- 
low, Fr.  p.  627,  the  rule  is  stated  as  follows: 
"It  is  now  well  settled  that,  in  actions  for 
deceit  or  breach  of  warranty  in  sales  of  per- 
sonalty or  realty,  the  measure  of  damages  is 
the  difference  between  the  actual  value  of  the 
property  at  the  time  of  tbe  purchase  and  its 
value  if  the  properly  had  been  what  it  was 
represented  or  warranted  to  be,"  citing 
numerous  cases.  This  is  the  rule,  also,  as 
stated  and  favored  in  8  Sutherland,  Damages, 
pp.  589,  692.  It  is  the  rule  adopted  and  fol- 
lowed in  numerous  cases  relating  to  the  sale 
of  personal  property,  and  it  is  the  rule 
adopted  and  followed  in  the  following  cases 
relating  to  the  sale  of  real  estate:  Krumm  v. 
Beach,  96  N.  Y.  898;  Vail  v.  Reynolds,  118  N. 
Y.  297.  in  New  York;  Drew  v.  Beall,  62  111. 
164,  168;  Nyseicander  v.  Loicman,  124  Ind. 
584;  Page  v.  Parker,  48  N.  H.  363,  80  Am. 
Dec.  172;  Shanks  v.  Whitney,  66  Vl.  405; 
Williams  v.  McFadden,2HF\B,  143.  Moreover, 
it  is  the  rule  adopted  and  followed  by  this 
court  in  Murray  v.  Jenninfjs,  42  Conn.  9,  19 
Am.  Rep.  527.  In  that  case  it  does  not  appear 
to  have  been  much  discussed,  but  its  appli- 
cation was  directly  in  question, — was,  in- 
deed, tbe  only  question  in  the  case, — and  it 
was  specifically  and  deliberately  adopted  and 
followed.  We  see  no  good  reason  why  it 
should  not  be  considered  as  the  settled  rule 
in  this  state.  The  evidence  of  the  value  of 
the  Julius  street  property,  then,  having  been 
offered  solely  for  the  purpose  of  showing  the 
amount  of  the  plaintiffs'  damages,  under  the 
rule  laid  down  in  Smith  v.  Bolles.  was  inad- 
missible, and  tbe  court  committed  no  error  in 
excluding  it  for  that  purpose. 

The  defendant  further  claims  that  the  court 
erred  in  holding  that  all  his  representations  as 
to  the  number  of  acres  in  the  farm  "were 
not  embraced  in  the  deed  itself,  and  the  de- 
scriptions contained  therein."  From  the  ob- 
jectionable way  in  which  this  matter  is  stated 
in  tbe  record,  by  transcript  from  the  stenog- 
rapher's notes,  instead  of  a  brief  statement 
of  the  point  by  the  court  in  the  ordinary 
manner,  it  is  a  little  doubtful  just  what  the  pre- 
cise claim  of  the  defendant  was  before  the 
lower  court  upon  this  point.  He  seems  to 
claim  that,  as  the  false  representations  were 
made  about  a  month  before  tbe  deed  was 
made,  they  were  too  remote  in  time  to  be  ad- 
missible; but  in  his  brief  he  says:  "The  court 
erred  in  refusim;  to  hold  that  all  the  repre- 
sentations as  to  the  dimensions  of  the  prop- 
erty were  embraced,  and  must  be  found,  in 
the'  descriptive  part  of  the  deed  itself."  He 
says,  in  effect,  that  the  representations  were 
made  a  month  before    the  deed  was  given; 
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that  plaintiffs  had  ample  opportunity  during 
that  month  to  find  out  whether  tlaey  were 
true  or  false,  and  that  they  then  accepted  a  deed 
repugnant  on  its  face  to  the  representations; 
and  that  these  facts  show  that  it  is  "hardly 
credible  that  after  all  these  representations 
the  defendant  executed  and  the  plaintiffs  ac 
cepted  a  deed  radically  different  from  their 
tenor."  These  facts  were  entitled  to  great 
weight  as  evidence  bearing  upon  the  ques- 
tion whether  the  plaintiffs  relied  on  such  rep- 
resentations, and  wheiher  ihey  were  made  at 
all;  and  we  must,  upon  this  record,  assume 
that  the  court  gave  to  them  all  the  weight 
to  which  they  were  entitled;  but,  in  spite  of 
them,  the  court  found  against  the  defendant 
on  this  point,  as  upon  a  matter  of  fact,  and 
we  cannot  review  that  finding  here.  We 
understand  the  real  claim  of  the  defendant 
upon  the  point  now  in  question  to  be  that 
evidence  of  the  oral  representations  was  inad- 
missible because  it  tended  to  contradict  or 
varv  or  add  to  the  deed  in  some  way;  that  all 
such  representations  prior  to  the  deed  were 
merged  and  embraced  in  it,  and  so  could  not 
be  proved.  This  claim  is  not  tenable.  The 
evidence  was  not  offered  to  contradict,  add  to, 
or  vary  the  deed,  but  to  show  the  fraud  as 
alleged,  which  could  be  shown  in  no  other 
way.  It  was  offered  to  show  the  false  rep- 
resentations which  induced  the  plaintiffs  to 
enter  into  this  transaction  and  to  accept  the 
deed.  Certain  monuments  were  pointed  out 
by  the  defendant  to  the  plaintiff  as  marking 
the  bounds  of  the  land  as  to  which  they  were 
in  treaty,  which  in  fact  were  situated  outside 
of  it.  This  was  done  with  an  intent  to  de- 
ceive, and  led  her  to  accept  the  deed  subse- 
quently tendered,  without  having  the  property 
surveyed,  or  making  any  further  examination 
as  to  the  number  of  acres  embraced  within 
the  boundaries  mentioned  in  the  conveyance. 
Her  omission  to  take  such  steps  was  a 
natural  consequence  of  the  fraudulent  repre- 
sentations. They  had  precisely  the  effect  de- 
signed by  the  defendant,  and  he  was  properly 
held  responsible  for  the  resulting  damage. 
As  was  said  in  Russell  v.  Tyttk,  1  Root,  22: 
*'This  action  is  not  laid  upon  the  writing,  but 
for  the  fraud,  .  .  .  which  can  be  proved 
no  otherwise  than  by  the  testimony  of  witness- 
es." In  Cabot  v.  Christie,  42  Vt.  121,  1  Am. 
Rep.  818,  a  vendor,  orally,  falsely  repre- 
sented that  a  farm  contained  130  acres,  when 
it  contained  but  117:  and  it  was  held  that, 
although  a  parol  warranty  could  not  be  shown 
as  against  the  deed,  fraud  in  representing  the 
quantity  could  be  shown.  In  Whitney  v. 
Allaire,  1  N.  Y.  305.  308,  it  is  said:  "For 
more  than  thirty  years  it  had  been  the  settled 
doctrine  of  the  courts  of  this  state  that  fraud- 
ulent representations  in  reference  to  the  title 
of  real  estate,  accompanied  with  damage,  is  a 
good  ground  of  action,  and  that  it  is  immate- 
rial whether  any  or  what  covenants  are  con- 
tained in  the  deed  of  conveyance."  In  Carcill 
v.  Ja^ks,  43  Ark.  439,  a  vendee,  induced  to  ac- 
cept a  deed  by  false  and  fraudulent  represeuta- 
tioDs,  sued  for  damages  for  the  fraud;  and  it 
was  held  that,  notwithstanding  the  deed  and 
its  covenants,  he  could  prove  the  oral  repre- 
sentations. A  similar  ruling  was  followed  in 
Uano  V.  Sessions,  65  Vl.  T9:  'Ke^fe  v.  ShoU,  181 
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Pa.  90;  GriswoU  v.  Gebbie,  126  Pa.  353,— cas^ 
where  vendees,  after  deeds  to  them,  sued  for 
fraud  in  the  sale  of  real  estate.  See  also  the 
following  cases,  where  fraud  was  allowed  to 
be  shown  notwithstanding  the  fact  that  the 
evidence,  in  one  sense,  tended  to  contradict  a 
writing:  State,  Cummings,  v.  Cass,  52  N.  J.  L. 
77;  Mallory  v.  Uacfi,  35  Vt.  156.  82  Am.  Dea 
625;  Cole  v.  High,  173  Pa.  590;  Feliz  v.  Walker, 
49  Conn.  93-98;  Fox  v.  Tahel,  66  Conn.  397- 
400.  The  court  below  did  not  err  in  admitting 
the  evidence  in  question. 

In  his  last  assignment  of  error,  the  defend- 
ant claims,  in  effect,  that  the  court  failed  to 
adopt  and  apply  any  fixed  rule  as  to  the  meas- 
ure of  damages,  and  did  not  assess  them  "in 
accordance  with  the  rules  of  exact  justice." 
The  record  shows  that  the  parties  upon  the 
trial  made  specific,  conflicting  claims  with  re- 
spect to  the  rule  of  damages;  and  tbey  were  en- 
titled to  have  the  true  rule  applied,  and  to 
know  which  of  the  conflicting  rules  was  ap- 
plied by  the  court.  It  was  the  duty  of  the 
court  to  adopt  and  apply  the  rule  which  the 
plaintiffs  contended  for,  and  it  was  also  its 
duty  to  make  this  known  to  the  parties  in  some 
way.  The  record  upon  this  point  is  not  as 
clear  as  it  should  be.  It  says:  "Adopting 
either  rule,  I  find  from  the  evidence  as  to  the 
value  of  the  several  properties  that  the  result 
would  be  approximately  the  same."  The  fact 
implied  in  this  statement,  that  the  court  had 
beard  and  considered  evidence  as  to  the  value 
of  both  properties,  would  seem  to  indicate  the 
adoption  of  the  rule  which  the  defendant  conr 
tended  for,  while  there  are  other  things  else- 
where in  the  record  which  seem  to  indicate 
that  the  court  adopted  (be  other  rule.  The 
record  does  not  show,  either  expressly  or  by 
clear  implication,  which  of  tbe  conflicting 
rules  the  court  adopted  and  applied.  Perhaps 
the  fair  import  of  the  record  is  that  in  the 
process  of  assessing  the  damages  the  court  ap- 
plied both  rules,  and,  finding  the  results  ap- 
proximately the  same,  did  not  decide  which  of 
them  was  the  true  rule,  and  exclusively  ap- 
plicable. It  was  the  duty  of  the  court  to  decide 
this  question,  however,  and  to  make  its  deci- 
sion manifest  in  some  way  to  the  parties,  and 
this  was  not  done.  We  think  the  court  erred 
in  this,  but  if,  as  is  found,  the  application  of 
either  rule  leads  in  this  case  to  substantially 
the  same  result,  it  is  difficult  to  see  bow  tbe  de- 
fendant has  been  harmed  by  the  error,  and  for 
this  reason  we  do  not  advise  a  new  trial  on  ac- 
count of  it. 

There  is  no  error. 

The  other  Judges  concur,  except  Hamer- 
flley,  J.,  who  dissents. 

Hamersley,  J.,  dissenting: 

In  an  action  of  fraud  the  plaintiff  can  re- 
cover the  amount  of  his  actual  damai^e.  The 
elements  of  actual  damage  depend  on  the  cir- 
cumstances of  each  case,  are  widely  variant, 
and  can  hardly  be  defined  accurately  in  a  gen- 
eral rule.  Where  a  vendor  warrants  an  article 
sold  to  be  of  a  certain  kind,  he  makes  a  special 
contract  to  indemnify  tbe  vendee  for  any  loss 
by  reason  of  the  article  not  being  of  that  Kind; 
and  so,  in  case  of  a  breach  of  the  warranty,  he 
:  is  bound,  by  force  of  the  contract,  to  put  the 
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vendee  in  the  same  position  he  would  have  oc- 
cupied if  the  article  had  been  as  warranted.  In 
other  words,  the  damage  to  the  vendee  is  the 
loss  of  the  benefit  of  his  contract.  In  a  large 
class  of  sales  of  personal  property,  a  contract 
of  warranty  may  be  established  by  proof  of 
false  representations.  In  such  cases  it  has 
been  held  that,  so  far  as  the  damage  was  con- 
cerned, it  was  immaterial  whether  the  form  of 
action  was  the  one  provided  in  case  of  fraud, 
or  in  case  of  breach  of  warranty;  that  in  either 
case  a  contract  was  established  by  the  same 
proof,  and  in  either  case  the  plaintiff  was  en- 
titled to  the  benefit  of  his  contract,  but  entitled 
to  that  benefit  solely  because  the  contract  had 
in  fact  been  validly  proved.  And  so  for  this 
class  of  cases  a  special  rule  was  recognized, — 
that  in  actions  of  fraud,  where  a  sale  had  been 
induced  by  false  representations,  the  plaintiff 
could  recover  the  benefit  of  his  contract.  But 
it  is  evident  that  such  rule  implies  an  existing 
contract  of  indemnity,  and  cannot  apply  where 
such  a  contract  is  not  proved.  It  might  have 
been  better  if  in  such  cases  the  courts  bad  held 
the  plaintiff  to  his  action  of  contract  when  be 
merely  sought  to  recover  for  its  loss,  but  it  is 
certain  the  rule  cannot  be  extended  beyond  its 
reason  without  leading  to  unfortunate  con- 
fusion in  respect  to  the  features  which  distin- 
guish contract  from  tort.  I  do  not  understand 
the  majority  of  the  court  to  question  this,  but 
to  hold  that  the  present  case  is  within  the  rea- 
son of  this  special  rule.  It  seems  to  me,  how- 
ever, that  it  IS  not.  False  representations  as  to 
certain  classes  of  personal  property  may  estab- 
lish a  contract  of  warranty.     This  is  not  true 


as  to  representations  of  the  dimensions  of  land 
sold.  A  contract  of  warranty  in  such  case  can 
only  be  proved  by  the  writing.  The  present 
plamtiff  could  not  have  recovered  the  alleged 
benefit  of  his  contract  in  an  action  for  a  breach 
of  contract.  There  was  no  legal  contract  of 
indemnity,  and  he  could  therefore  prove  no 
breach  and  no  damage.  There  was  a  fraud 
which  induced  an  exchange  of  land  and  he 
can  recover  for  the  damage  resulting  from  that 
exchange,  but  not,  as  it  seems  to  me,  for  the 
loss  of  tbe  benefit  of  a  contract  which  he  has 
not  made.  I  think,  also,  that  the  error  in  re- 
fusing to  assess  damages  in  accordance  with  a 
rule  adopted  by  the  court  is  fatal.  If  we  as- 
sume that  tbe  judge  made  a  separate  assess- 
ment under  each  rule,  and  reached  substan- 
tially the  same  result,  yet  he  did  not  reach  the 
same  result,  whatever  latitude  we  may  give  to 
the  word  "substantially."  The  assessment 
adopted  must  have  .followed  one  or  the  other 
rule  (for  the  judgment  is  clearly  illegal,  if  he 
followed  neither);  and  if  his  judgment,  follow- 
ing the  wrong  rule,  is  a  single  dollar  larger 
than  it  would  have  been,  following  the  right 
rule,  it  involves  the  violation  of  a  legal  right. 
To  sustain  the  judgment  on  the  ground  that 
no  practical  injury  was  done,  the  assessment 
under  each  rule  must  have  been  validly  made; 
but  the  assessment  under  the  rule  claimed  by 
the  defendant  was  made,  if  not  without  evi- 
dence, yet  in  <he  absence  of  material  evidence 
which  the  defendant  was  not  permitted  to  in 
troduce.  I  think  there  is  error,  and  that  a 
new  trial  should  be  granted. 
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1  •   Provisions  for  the  sammary  destr ac- 
tion of  do^  running  at  larg'e  contrary  to  stat- 


utes or  ordinances  are  within  tbe  police  power  of 
the  state. 
2.  An  ordinance  prohibiting^  do^s  fk^m 
running  at  lar|^  on  the  streets  and  alleys 
of  a  city  is  wit  bin  tbe  general  power  to  pass  all 
ordinances  necessary  for  goo6  government,  and 
for  the  preservation  of  peace  and  good  order  and 
the  protection  of  the  lives  and  property  of  ctti- 


NOTE,— Municipal  power  over  nuisances  affecting 
highwaus  and  waters, 

I.  In  generaL 
n.  Removal  of  garbaoe,  etc. 

III.  Obstructions  of  and  encroachments  on  streets, 

a.  In  general. 

b.  Stalls,  lihoiV'Cases.  signboards^  etc, 

c.  BuihlinQM  and  fences. 

d.  Things  overh an ffing  stieets,  etc, 

e.  TrecK  on  streets, 

IV.  Nuisance*  relating  to  the  use  of  streets. 

a.  Parades  and  noise  on  streets, 

b.  Animals  running  at  large, 

c.  Vehicles. 

d.  Selling  on  streets, 

e.  Sliding  in  the  streets, 

f.  SicUiralks. 

g.  Gas  pipes. 

h.  Omvict  lafx>r  on  the  streets, 
i.  Betting  on  streets. 
V.  Waters,  watercourses,  etc. 

Tbe  general  principles  of  the  law  relating  to  tbe 
power  of  municipal  corporations  to  define,  pre- 
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vent,  and  abate  nuisances  are  treated  of  in  the  note 
to  Grossman  v.  Oakland  (Or.)  36  L.  R.  A.  683. 

Tbe  question  of  the  power  of  municipalities  over 
nuisances  alTecting  buildings  and  other  structures 
will  be  found  in  note  to  Evansville  v.  Miller  (Ind.) 
38  L,  R.  A.  161. 

A  note  upon  tbe  subject  of  tbe  power  of  such  au- 
thorities over  nuisances  affecting  safety,  health, 
and  personal  comfort  accompanies  tbe  case  of 
Harrington  v.  Providence  (R.  I.)  38  L.  B.  A.  305, 

Cases  of  municipal  power  over  nuisances  affect- 
ing  public  morals,  decency,  peace,  and  good  order 
form  note  to  State  v.  Karstendiek,  ante,  620. 

The  question  of  prescription  in  case*)  of  nuisances, 
and  tbe  subject  of  tbe  right  of  such  authorities  to 
relief  in  equity  will  form  separate  notes. 

Tbe  question  of  municipal  control  over  nuisances 
arising  from  particular  trades  or  businesses  will  be 
found  treated  of  in  the  note  to  Ex  parte  Lacey 
(Cal.)  38  L.  R.  A.  640,  and  tbe  question  of  such  con- 
trol over  nuisances  arising  from  smoke  will  be 
found  in  note  to  St.  Louis  v.  Heitzeberg  Pkg.  & 
Provision  Co.  (Mo.)  ante,  551. 

This  note  is  limited  id  Its  extent,  and  does  not 
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8-  An  ordinance  proTidinfl^  that  a  doflr 
seised  while  running  at  lar^^  shall  be 
Icilled  If  not  ransomed  by  payment  of  $1  before 
10  o^clook  of  the  morning  after  it  has  been  de- 
tained twenty-four  hours,  and  provldingr  for  a 
notice  of  the  seizure  to  be  given  to  the  owner  of 
any  dog  having  a  collar  with  the  owner^s  name 
thereon,  is  not  unconstitutional,  or  so  unreasona- 
ble  that  the  court  can  hold  it  void. 

(June  23,  1807.) 


APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Washington  County  en- 
joing  them  from  enforcing  an  ordinance  relat- 
ing to  the  catching  and  killing  of  dogs.    Be- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  C*  Strite,  for  appellants: 
Of  all  property  dogs  are  more  peculiarly  the 
subject  of  police  regulations  than  any  other 
class. 


cover  the  general  power  of  municipalities  over  the 
subjects  therein  treated,  in  the  full  exercise  of  tbeir 
police  power.  It  Is  confined  to  the  consideration 
of  the  extent  of  municipal  power  over  the  differ- 
ent matters  parsed  upon  as  public  nuisances,  and 
to  tbeir  regulation,  prevention,  or  abatement  as 
such. 

Cases  wherein  a  municipality  has  in  general 
sought  relief  in  equity  against  the  obstruction  or 
encroachment  upon  the  streets  of  a  public  high- 
way as  a  nuisance  will  be  found  specifically  treated 
of  in  a  later  note. 

For  the  question  of  municipal  control  over  nui- 
sances upon  highways  and  streets  created  by  street 
rnitroads  and  other  electrical  companies  upon 
streets,  see  note  to  Gape  May  v.  Cape  Ma}%  D.  B.  je 
S.  P.  K.  Co.  (N.  J.)  atUe.  609. 

I.  In  oeneraJ. 

Tt  may  be  stated  that  as  a  general  rule  munici- 
palities have  power  to  maintain  such  actions  as 
may  be  appropriate  to  prevent  and*abate  nuisances 
destructive  of  the  highways  or  rendering  them 
useless.  Stearns  County  v.  Su  Cloud,  M.  &  A,  K. 
Co.  9t5  Minn.  425;  Hooksett  v.  Amoskeag  Mfg.  Co.  44 
N.  B.  105:  Troy  v.  Cheshire  R.  Co.  23  N.  H.  88,  55 
Am.  Dec.  177;  Spnngtield  v.  Connecticut  Kiver  R. 
Co.  4  Cush.  63;  Easton  &  A.  K.  Co.  v.  Greenwich 
Twp.  25  N.  J.  Eq.  565;  Rio  Grande  R.  Co.  v.  Browns- 
ville. 45  Tex.  H8;  Philadelphia  v.  Thirteenth  and 
Fifteenth  Streets  Pass.  R.  Co.  8  Phila.  648. 

Public  authorities  may  proceed  in  a  summary 
manner  to  remove  nuisances  upon  the  public 
streets  and  highways  when  they  are  nuisances  3>er 
86.  Bower  v.  Wateontown,  1  Pa.  Dist.  R.  116;  New 
Castle  V.  Raney.  130  Pa.  546,  6  L.  R.  A.  797;  Easton, 
S.  E.  &  W.  E.  Pass.  R.  Co.  v.  Easton,  188  Pa.  505. 

In  Hawley  v.  Harrail,  19  Conn.  142,  m,  it  is  stated 
that  it  is  the  duty,  and  at  the  risk,  of  the  city  to  see 
that  its  streets  are  clear  of  nuisances  and  obstruc- 
tions; and  if  a  street  is  leg  ally  established  and 
opened,  then  the  court  of  common  council  have 
full  authority  over  it. 

The  public  are  entitled  to  the  use  of  a  street  as  it 
is  originally  made,  and  whoever,  without  special 
authority,  obstructs  it  or  renders  its  use  hazardous 
by  doing  anything  upon,  above,  or  below  the  sur- 
face, is  guilty  of  a  nuisance.  Stepbani  v.  Brown, 
40111.428.432. 

A  turnpike  road  is  a  public  highway  established 
by  pubhc  authority  for.  public  use,  and  the  same 
proceedings  lie  for  the  abatement  of  a  nuisance 
thereon  as  in  the  case  of  any  other  common  high- 
way. Com.  V.  Wilkinson,  16  Pick.  175,  26  Am.  Dec. 
664. 

The  primary  use  of  a  highway  is  for  the  purpose 
of  permitting  the  passing  and  repassing  of  the  pub- 
Uc,  who  are  entitled  to  the  unobstructed  and  unin- 
terrupted  entire  width  of  the  highway  for  that 
purpose,  under  temporary  exceptions  as  to  deposits 
for  building  purposes,  and  to  load  and  unload 
wagons,  and  to  receive  and  take  away  property  for 
or  in  the  interest  of  the  owner  of  the  adjacent 
premises.  Cohen  v.  New  York,  113  N.  Y.  532,  535, 
4  L.  EL  A.  406,  Reversing  43  Hun,  345. 

So,  a  city  has  the  right  to  the  whole  width  of  the 
streets,  and  is  charged  with  the  duty  of  keeping 
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the  same  in  good  repair  and  reasonable  condttlon. 
It  has  also  the  right  to  remove  rock  or  other  ma- 
terial found  upon  any  parts  of  such  streets  and 
placed  there  without  its  authority,  but  it  cannot 
use  such  material  in  abating  such  obstructions  as  a 
nuisance,  especially  where  it  is  not  shown  that  the 
owner  has  at)andoned  it,  and  if  It  does  so  use  it,  it 
cannot  recover  the  costs  of  repair  from  the  owner. 
Kemper  v.  Burlington,  81  Iowa,  854. 

In  Vandyke  v.  Cincinnati,  1  Disney  (Ohio)  532, 539, 
it  is  said  that  the  character  of  the  nuisance  to  be 
removed  from  a  highway  must  be  such  aa  would 
ordinarily  require  the  interference  of  the  public 
authorities  tor  its  removal,  and  not  such  as  is 
merely  transient  in  character,  and  wOl  of  itself  in 
the  nature  of  things  soon  disappear.  In  this  case 
the  action  was  brought  to  recover  damages  for  an 
obstruction  to  the  sidewalk  in  a  street  occasioned 
by  ice  and  sleet. 

The  liability  of  a  town  to  pay  damages  in  case  a 
person  is  injured  by  the  obstruction  of  a  highway 
is  a  sufficient  interest  in  such  way  to  enable  it  to 
appear  as  plaintiff  in  a  complaint  in  equity  to  pre^ 
vent  the  threatened  obstruction.  Burlington  v. 
Schwarzman,  52  Conn.  181. 182, 52  Am.  Rep.  571;  Kew 
Haven  v.  Sargent,  38  Conn.  50, 9  Am.  Rep.  360:  Derby 
V.  Ailing,  40  Conn.  410;  Watertown  v.  Cowen,  4 
Paige,  510,  27  Am.  Dec  80;  London  v.  Bolt,  5  Ves. 
Jr.  129. 

In  Centerville  v.  Woods,  57  Ind.  192,  the  city  au- 
thorities were  allowed  to  recover  damages  they 
bad  been  compelled  to  pay,  and  also  the  costs  of 
the  repairs  they  were  put  to  through  the  defend, 
ant's  negligence  in  maintaining  a  ditoh  or  sewer 
across  a  public  highway  left  in  a  dangerous  and 
unsafe  condition,  and  constituting  a  nuisance  and 
an  obstruction  to  travel. 

There  are  many  things  which  the  courts,  without 
proof,  declare  nuisances,  such  as  the  digging  of  a 
pit  or  the  erection  of  a  house  or  other  obstructiOD 
in  a  public  highway;  and  an  ordinance  passed  by  the 
town  or  city,  having  a  general  power  over  the  sub- 
ject, declaring  such  obstructions  nuisances.  Is  valid 
on  its  face,  and  a  conviction  may  properly  be  had 
under  it  without  any  intrinsic  proof  to  show  the 
act  complained  of  to  be  in  fact  a  nuisance;  and  m 
such  a  case  it  is  sufficient  to  show  the  existence  of 
the  act  constituting  the  nuisance.  North  Chicago 
City  R.  Co.  V.  Lake  View,  105  111.  207, 212,  218,  44  Am. 
Rep.  788. 

Where  the  plaintiff  sought  to  recover  actual  pos- 
session of  land  formerly  a  public  highway  in 
the  city,  which  had  been  long  used  by  the  public  as 
such,  and  had  been  uninterruptedly  enjoyed  by  it, 
the  court  stated  that  the  fruits  of  such  action 
would  subject  the  plaintiff  to  an  indictment  for  a 
nuisance,  the  private  right  being  directly  hostile 
to  the  easement.  Cincinnati  v.  White.  31  U.  S.  6 
Pet.  431,  438.  8  1..  ed.  452,  466;  Jarvis  v.  Dean,  3  Bing. 
447. 

So,  if  a  person  unlawfully,  injuriously,  and  with 
full  knowledge  of  the  facts  exposes  in  a  public 
highway  a  person  infected  with  a  contagious  dis- 
order such  as  smallpox,  it  is  a  commqn  nuisance  to 
all.    King  v.  Vantandillo,  4  Maule  &  S.  73^  76. 

As  a  general  rule  it  may  t)e  stated  that  whatever 
interferes  unreasonably  and  unnecessarily  with 
the  public  use  of  the  streets  is  a  nuisance  which  a 
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Julienne  y.  Jackgon,  69  Miss.  34. 

Regulations  of  the  most  striDgeat  character, 
and  the  most  summary  proceedings  for  the  de- 
struction of  these  animals  kept  contrary  to 
such  regulations,  are  entirely  within  legisla- 
tive power,  and  free  from  constitutional  objec- 
tion, though  the  property  of  the  owner  is  de- 
stroyed without  notice  or  hearing  in  the  exe- 
cution of  the  law. 
P  State,  Curtis,  v.  Tapeka,  86  Kan.  76,  59  Am. 


Rep.  529;  Blair  v.  Fbrehand,  100  Mass.  186,  1 
Am.  Rep.  94,  97  Am.  Dec.  82;  lower  v.  Totoer, 
18  Pick.  262;  Garter  v.  Dow,  16  Wis.  299; 
Bishop  V.  Fahay,  15  Gray,  61;  Kerr  v.  Seaver, 
11  Allen,  151;  18  Am.  &  Eng.  Enc.  Law, 
p.  755. 

In  Morey  v.  Brown,  42  N.  H.  873,  the  court, 
replying  to  the  argument  that  the  act  con- 
flicted with  the  Constitution  in  that  it  was  a 
taking  of  private  property  for  public  use,  or 


city  council  may  prohibit  by  ordloanoe.  Whlt«)  v. 
Kent,  11  Ohio  St.  650,  563. 

So,  it  has  been  said  tbat  whatever  menaces  or  puts 
In  Jeopardy  cltizeod  pa.««inff  aloDff  the  public  biffh- 
wav  Is  a  public  nuisance.  Bond  v.  Smitb,  44  Hun, 
219.  222;  Cain  v.  Syracuse,  i»  N.  Y.  83. 

And  an  jtbinR  which  endangers  the  life  of  a  per. 
son  pacslDff  alonfr  the  sidewalk  is  a  nuisance  which 
the  city  council  may.  abate.  Parlcer  v.  Macon,  39 
Ga.  725,  729. 

A  person  travelinsr  upon  A  highway  must  do  so 
in  such  a  manner  as  not  unnecessarily  or  uureasoo- 
abiy  to  interfere  with  the  ^ercise  of  the  same 
rlKht  by  others,  and  if  he  ooes  not  exercise  this 
riflrht  in  a  reasonable  manner,  he  is  ffuilty  of  a 
nui8aDce.  Turner  v.  Holtzman,  54  Md.  148, 39  Am. 
Rep.  361;  Rex  v.  Cross,  3  Campb.  226;  Rex  v.  Jones. 
3Campb.230;  People  v.  Cunningham,  1  Denio,  624, 
43  Am.  Dec.  709. 

A  public  officer,  such  as  the  superintendent  of 
the  streets,  has  power  to  remove  all  nuisances  from 
the  same,  and  an  authority  or  license  granted  by 
the  mayor  is  of  no  avail  as  against  such  power. 
Day  V.  Green,  4  Cuah.  433. 

Where  the  nuisance  sought  to  be  abated  is  the 
use  of  the  highway,  and  not  a  case  of  a  permanent 
obstruction  of  the  same,  the  question  is  one  of  in- 
convenience to  the  public  and  unless  such  Incon- 
venience is  really  the  consequence  of  the  act,  there 
is  no  nuisance.    State  v.  Edens,  85  N.  C.  512, 526. 

This  is  so  for  the  reason  that  it  Is  not  a  nuisance 
for  anyone  to  use  the  public  highway  in  such  a 
manner  as  it  has  been  ordinarily  used,  although 
much  depends  upon  locality,  the  width  of  the  high- 
way, and  the  time  it  may  be  obstructed  by  the  al- 
leged nuisance,  and  therefore  what  would  be  a  rea- 
sonably free  passage  for  the  public,  and  what 
would  be  a  reasonably  safe  and  convenient  road  for 
the  accommodation  of  the  public  travel  in  a  remote, 
sparsely  populated  rural  district,  might  and  gener- 
ally would  not  be  so  In  a  compact  city  or  a  large 
and  populous  village.  In  a  village  or  city  what 
would  be  an  obstruction  in  a  broad  street  little 
frequented  might  be  very  objectionable,  if  not  an 
absolute  nuisance,  in  a  narrow  business  thorough- 
fare. Graves  v.  Shattuck,  35  N.  H.  257, 364,  69  Am. 
Dec.  536. 

It  is  a  public  nuisance  for  a  timt)er  merchant  to 
cut  logs  of  timber  in  the  streets  adjoining  his 
premises,  even  though  he  may  not  be  able  other- 
wise to  get  them  into  his  premises  or  to  carry  on 
his  business.    Rex  v.  Jones,  3  Campb.  230. 

In  Kittle  V.  Fremont.  1  Neb.  337,  it  is  said  that  the 
closing  up  of  public  streets  or  alleys,  and  the  va- 
cation of  a  public  park,  are  in  the  nature  of  a  pub- 
lic nuisance,  and  if  done  without  lawful  authority 
are  remediable  by  a  public  prosecution  instituted 
by  the  proper  public  oflScer  on  behalf  of  the  people. 

So,  a  drain  and  sewer  pipe  discharging  sewage 
from  private  premises  upon  a  public  street  Is  a 
nuisance  abatable  by  the  town  authorities  under 
the  provinons  of  an  ordinance  for  the  abatement 
of  nuisances,  especially  after  notice  has  been 
given  to  the  owner  to  abate  the  same,  and  the  ad- 
judication of  the  board  of  health  is  prima  facie  ev- 
idence of  its  existence.  Kirkwood  v.  Cairns,  44 
Mo.  App.  88. 

And  the  lack  of  a  public  sewer  is  no  defense  for 
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maintaining  a  nuisance,  at  least  where  it  does  not 
appear  that  the  proprietor  of  the  premises  either 
has  or  can  devise  any  other  reasonable  means  of 
disposing  of  his  sewage.  Kirkwood  v.  Cairns,  44 
Mo.  App.  88. 

Under  the  English  highway  act  (5  &  6  Wm.  IV. 
chap.  50,  fi  73),  which  provides  that  if  any  timber  is 
laid  upon  a  highway  so  as  to  be  a  nuisance,  and  is 
not  removed  after  notice,  the  surveyor  of  high- 
ways, by  the  order  of  a  Justice,  may  remove  the 
same,  it  was  held,  in  an  action  against  the  magis- 
trate, that  the  owner  of  the  tlmt)er  could  not  give 
evidence  in  contradiction  of  the  order,  to  the  elfect 
that  the  focus  in  quo  was  not  a  highway.  Mould 
V.  Williams,  5  Q.  B.  469,  Davison  &M.631. 

A  borough,  as  the  Instrumentality  by  which  the 
governmental  duty  of  constructing  and  maintain- 
ing highways  is  performed,  as  the  guardian  for  the 
public  of  the  highways  dedicated  to  or  purchased 
for  its  use.  Is  entitled  to  an  Injunction  against  a 
private  corporation  which  imposes  a  permanent 
structure  upon  the  highwasrs  of  such  lx>rough  with- 
out legislative  or  municipal  permission,  for  the  sole 
reason  that  it  is  an  unauthorized  exclusion  of  the 
public  from  such  portion  of  the  way,  regardless  of 
the  question  as  to  the  greater  or  less  degree  of  in- 
convenience or  danger  or  expense  thence  resulting 
to  the  public.  Stamford  v.  Stamford  Horse  R.  Co. 
66  Conn.  881, 396, 1  L.  R.  A.  376. 

Where  the  managing  county  board  is  charged 
with  the  duty  of  general  supervision  of  county 
roads,  with  power  to  appropriate  county  funds  for 
opening,  vacating,  orresurveylng.  or  otherwise  im- 
proving, the  same,  there  shall  t^  implied  the  cor- 
responding power  to  maintain  actions  to  prevent 
or  abate  a  public  nuisance  destructive  of  the  high- 
way or  rendering  it  useless.  Stearns  County  v.  St. 
Cloud,  M.  &  A.  R.  Co.  36  Minn.  426.  wherein  it  was 
sought  to  enjoin  the  railroad  company  from  creat- 
ing a  public  nuisance.  To  the  same  etfect  are  the 
following  cases:  Hooksett  v.  Amoskeag  Mfg.  Co. 
44  N.  H.  105;  Troy  v.  Cheshire  R.  Co.  23  N.  H.  83,  56 
Am.  Dec.  177;  Springfield  v.  Connecticut  River  R. 
Co.  4  Cush.  67:  Baston  &  A.  R.  Co.  v.  Greenwich 
Twp.  25  N.  J.  fiq.  665;  Rio  Grande  R.  Co.  v.  Browns- 
ville, 45  Tex.  88;  Philadelphia  v.  Thirteenth  &  Fif- 
teenth Streets  Pass.  R.  Co.  8  Phila.  648. 

A  town  or  city  charter  usually  gives  it  power  to 
open  streets,  etc.,  and  to  take  control  and  the  cus- 
tody thereof,  as  well  as  of  the  public  buildings  and 
public  grounds,  and  therefore  it  is  the  duty  of  the 
authorities  to  remove  nuisances,  and  to  prevent 
all  obstructions  in  its  public  thoroughfares  calcu- 
lated to  endanger  the  lives  of  those  who  are  upon 
them.    James  v.  Harrodsburg,  85  Ky.  191, 196. 

And  the  supervisors  of  a  town  have  power  to 
cause  the  summary  atiatement  and  removal  of  any 
public  nuisance  found  in  any  highway  under  their 
Jurisdiction.  Hubbell  v.  Goodrich,  37  Wis.  84,  86; 
Netr  V.  Paddock.  26  Wis.  646. 

So,  a  city  has  a  right  to  erect  a  rail  or  fence  along  a 
highway  or  street  in  order  to  prevent  persons  fall- 
ing into  a  dangerous  decliv1ty,cven  though  in  so  do- 
ing It  may  obstruct  the  entrance  to  a  passageway 
of  an  abutting  owner,  as  no  one  has  a  right  to  an 
open  access  to  his  land  adjoining  a  street  of  such 
a  character  as  to  endanger  persons  lawfully  using 
the  street.    Alger  v.  Lowell,  3  Allen,  402. 
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deprived  the  o^Ders  of  Iheir  property  in  dogs, 
said  the  act  had  no  such  effect,  but  merely^'to 
regulate  the  use  and  keeping  of  such  property 
ID  a  manner  that  seemed  to  the  legislature  rea- 
sonable and  expedient. 

Messrs.  William  J.  Witsenbacher  and 
J.  Marboar^  Keedy,  for  appellees: 

The  charter  of  Hagerstown  in  the  general 
grant  of  powers,  §  171,  art.  22.  Code  Pub. 
Gen.  Laws,  or  elsewhere,  does  not  in  any  par- 


ticular contain  a  single  provision  authorizinir 
the  seizure,  impounding,  or  destruction  of 
dosrs  or  other  animals. 

Without  such  express  power  it  cannot  be 
held  to  exist. 

1  Dill.  Mun.  Corp.  §§  150,  348;  1  Beach. 
Pub.  Corp.  §  527. 

Dogs  are  propertv. 

Ten  Hopen  v.  Walker,  96  Mich.  286;  Eeilig- 
mann  v.  Itose,  81  Tex.  222,  13  L.  R.  A.  272; 


And  although  the  question  of  the  right  of  the 
town  to  enter  upon  the  land  of  an  adjoining-  owner 
and  remove  a  post  was  not  passed  upon  by  the 
court  in  CogirsweU  v.  Lexington,  i  Cugh.  807,  yet 
the  court  stated  that  the  city  bad  the  right,  and  it 
was  its  duty,  to  fence  It  off  from  the  road  so  as  to 
render  the  rond  safe. 

An  excavation  adjoining  a  highway,  or  so  near 
thereto  that  a  person  lawfully  and  with  ordinary 
caution  using  the  way  may  by  accident  fali  into  it, 
is  per  K  a  nuisance,  and  only  ceases  to  be  such 
when  proper  means  are  adopted  to  guard  against 
the  occurrence  of  such  accidents.  State  v.  Society 
for  Establishing  Useful  Manufactures,  42  N.  J.  L. 
504, 606.  To  the  same  effect,  Coupland  v.  Harding- 
ham,  8  Campb.  898:  Barnes  v.  Ward.  9  C.  B.  802,  2 
Car.  &  K.  661,  19  L.  J.  C.  P.  N.  8. 195,  U  Jur.  384; 
Hardcastle  v.  South  Yorkshire  R.  &  River  Dun  Cb. 
4Hurlst.  &  N.  67,  28  L.  J.  Exch.  N.  S.  189,  5  Jur. 
N.  a.  150.  32  L.  T.  207,  7  Week.  Rep.  326:  Houusell 
V.  Smyth,  7  C.  B.  N.  8.  731,  29  L.  J.  C.  P.  N.  8. 303,  6 
Jur.  N.  S.  897,  8  Week.  Rep.  277;  Rinks  v.  South 
Yorkshire  R.  &  River  Dun  Co.  3  Best  &  8.  244.  82  L. 
J.  Q.  a  N.  8.  26,  7  L.  T.  N.  S.  850,  11  Week.  Rep.  66; 
Hadley  v.  Taylor,  L.  R.  1 C.  P.  53,  11  Jur.  N.  8.  979, 
13  L.  T.  N.  8.  368,  14  Week.  Rep.  50;  Birge  v.  Gard- 
iner, 19  Conn.  607,  50  Am.  Dec.  261;  Beck  v.  Carter* 
6  Hun,  604;  Temperance  Hall  Asso.  v.  Giles,  38  N.  J. 
L.  260;  Vanderbeck  v.  Hendry,  84  N.  J.  L.  467;  Ir- 
vine V.  Wood,  51  N.  Y.  224,  10  Am.  Rep.  608. 

Yet  an  excavation  made  with  the  permission  of 
public  authorities  does  not  constitute  a  nuisance 
per  se,  and  therefore  the  persons  making  such  ex- 
cavation would  be  engaged  in  a  lawful  work,  and 
could  only  become  liable  to  the  city  for  damages 
occasioned  by  means  of  such  excavation  upon  their 
neglect  to  properly  guard  and  protect  it  so  as  to 
prevent  injury,  the  ground  of  liability  in  such 
cases  being  negligence;  and  the  exercise  of  proper 
care  would  be  a  sufficient  answer.  McNaughton 
V.  Elkhart,  86  Ind.  384,  887. 

Under  the  Connecticut  statute  an  excavation  so 
near  to  a  highway  as  to  endanger  the  passage  of 
travelers,  and  unguarded,  is,  a  public  nuisance, 
whether  it  adjoins  the  highway  or  not,  as  it  endan- 
gers passengers  in  such  way,  and  it  Is  the  duty  of 
the  public  to  provide  for  travelers  adequate  secu- 
rity against  such  danger  by  the  erection  of  a  fence 
or  railing  t)etween  the  excavation  and  the  way, 
thereby  in  effect  abating  such  nuisance.  Norwich 
V.  Breed,  80  Conn.  535,  549. 

In  Norwich  v.  Breed,  30  Conn.  535,  549,  the  court 
looked  upon  an  unfenced  excavation,  made  by  the 
defendant  upon  bis  land  adjoining  a  highway,  as  a 
public  nuisance,  and  gave  the  city  Judgment  for 
the  amount  it  had  been  compelled  to  pay  for  dam- 
ages occasioned  to  one  using  such  highway. 

As  to  excavations  in  sidewalks,  see  infra,  IV.  g. 

As  a  city  council  has  general  control  of  the 
streets  under  the  charter,  it  is  a  part  of  its  duty  to 
prevent  the  creatiou  of  any  public  nuisance  within 
them.    Everett  v.  Marquette,  53  Mich.  450, 451. 

In  Hamilton  v.  Fond  du  Lac,  40  Wis.  47,  51,  it  is 
said  that  the  city  council  has  always  been  clothed 
with  power  to  abate  public  nuisances  within  the 
city,  and  therefore  an  ordinance  of  the  city  coun- 
cil declaring  a  certain  branch  of  a  river  a  public 
nuisance,  and  making  provision  for  the  abatement 
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of  the  same,  by  means  of  a  new  channel,  is  within 
the  power  of  the  city  authorities  to  enact. 

A  town  is  the  representative  of  the  state  in  all 
matters  pertaining  to  highways,  and  it  has  power 
to  abate  a  nuisance,  and  in  a  proper  case  may  re> 
sort  to  equity.  Hutchinson  Twp.  v.  Filke,  44  Minn. 
536. 

Prima  facie,  a  person  who  appropriates  any  part 
of  a  public  street  or  harbor  to  his  own  use  exclu- 
sively, without  the  consent  of  the  legislature  or 
the  municipal  authorities,  is  guilty  of  a  nuisance 
which  may  be  abated  by  such  authorities.  Hart  v. 
Albany,  3  Paige,  2ia 

A  party,  such  as  the  mayor  of  a  city,  whose  duty 
it  is  to  prevent  obstructions  in  a  river,  will  be  con- 
sidered a  party  aggrieved,  and  may  by  his  own  act, 
without  proceeding  by  way  of  indictment,  abate  or 
remove  such  nuisance.  Hart  v.  Albany,  0  Wend. 
571,  24  Am.  Dec.  166. 

Where  a  city  charter  confers  upon  the  mayor 
and  council  full  power  and  authority  to  keep  the 
streets,  lanes,  alleys,  sidewalks,  and  public  squares 
of  the  city  in  good  order,  and  to  remove  any  bufid- 
ings,  posts,  steps,  fences,  or  other  obstructions  or 
nuisances,  which  power  is  for  the  public  good,  it 
IS  their  duty  to  exercise  it,  and  to  keep  such  streets 
and  other  places  in  such  condition  that  persons 
passing  along  or  over  the  same  may  do  so  with 
safety  and  convenience,  and  therefore  it  is  the  duty 
of  the  city  authorities  to  remove  any  nuisance 
from  such  streets.  Parker  v.  Macon,  39  Ga.  725,  7S9. 

Municipal  corporations  are  the  proper  represent- 
atives of  the  equitable  rights  of  the  inhabitants  of 
a  village  to  the  use  of  a  public  square  so  as  to  au- 
thorize the  filing  of  a  bill  by  the  corporation  in  a 
court  of  equity  to  protect  those  equluble  interests 
against  the  erection  of  a  nuisance.  Watertown  v. 
Cowen,  4  Paige,  510,  27  Am.  Dec.  80.  8i. 

In  Lanfear  v.  New  Orleans,  4  La.  97,  23  Am.  Dec. 
477,  an  ordinance  of  the  city  of  New  Orleans  author- 
izing the  sale,  under  the  order  of  the  mayor,  of  ail 
property  which  was  suffered  to  remain  on  the  levee 
for  a  longer'  period  than  the  police  regulation  of 
the  city  permitted,  was  held  not  to  be  within  the 
powers  conferred  upon  the  corporation,  and  was 
noc  therefore  constitutional,  the  power  to  abate 
nuisances  arising  from  necessity  and  ceasing  with 
that  necessity,  the  corporation  having  the  power 
to  remove  encumbrances  as  a  nuisance  at  the  ex- 
pense of  the  proprietor. 

In  Atty.  Gen.,  Nepean  Twp.,  v.  By  town  &  X.  Road 
Co.  2  Grant  Ch.  (U.  C.)  628,  it  was  held  that  a  mu- 
nicipality had  the  right  of  prohibiting  the  proceed- 
ing with  any  road  within  the  limits  of  their  juris- 
diction, and  the  making  or  improving  thereof,  by 
a  road  company  formed  under  the  statute  12  Vict, 
chap.  84,  which  was  commenced  before  any  oppo- 
sition was  made  thereto,  but  without  the  permision 
of  such  municipality.  Notice  of  such  opposition, 
if  duly  given  before  the  work  was  commenced, 
according  to  the  2d  section  of  that  statute,  bad  the 
effect  of  an  interim  injunction  to  restiain  the  com- 
mencement of  the  road;  but  though  such  notice  is 
not  given  in  time  for  that  purpose,  the  power  of 
prohibition  conferred  upon  the  municipal  council 
is  not  defeated.  In  this  case  it  was  contended  that 
the  interruption  of  the  highway  was  illegal,  and  a 
public  nuisance. 
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Harrington  v.  Miles,  11  Kan.  480,  15  Am. 
Rep.  355;  Washington  v.  Meigs,  1  MacArth. 
58;  Jenkins  v.  Ballaniyne,  8  Utab,  245,  16  L. 
R.  A,  689. 

If  a  special  power  is  given  by  tbe  legisla- 
ture, and  a  general  power  should  also  exist, 
tbe  special  power  controls  and  limits  tbe  gen- 
eral power,  and  tbe  latter  does  not  extend  the 
former. 

1  Dill.  Man.  Corp.  §  89.  815-817;  Huesing 
V.  Rock  Island,  128  111.  465;  Price  v.  De  Ford, 


18  Md.  489;  State,  Taintor,  v.  Morristown,  88 
N.  J.  L.  61;  Brice,  Ultra  Vires,  3d  ed.  1893, 
130. 

The  only  mode  of  enforcing  ordinances 
pointed  out  by  charter  is  by  fines  not  e.xceed- 
ing  $60.  §  171;  1  Dill.  Mun.  Corp.  §339;  1 
Beach,  Pub.  Corp.  g  528,  and  authorities 
cited. 

A  forfeiture  is  penal  and  not  civil  in  its  na- 
ture. 

1  Dill.  Mun.  Corp.  g  150. 


Yet  It  is  a  leg'ai  Rolecism  to  call  that  a  public 
nuisance  which  is  maintained  by  public  authority. 
Harris  v.  Thompson,  9  Barb.  350;  Handle  v.  Pacific 
R.  Co.  65  Mo.  325. 

A  structure  authorized  by  the  legislature  cannot 
be  a  public  nuisance,  as  a  public  nuisance  must  be 
occasioned  by  acts  done  in  violation  of  taw,  and  a 
work  authorized  by  law  cannot  be  a  nuisance. 
Danville,  H.  &  W.  R.  Co.  v.  Com.  73  Pa.  29,  38; 
Fletcher  v.  Auburn  &  S.  R.  Co.  26  Wend.  488;  Drake 
V.  Hudson  River  R.  Co.  7  Barb.  508;  Harris. v. 
Thompson,  9  Barb.  350;  King  v.  Pease,  4  Barn.  & 
Ad.  30:  Com.  v.  Pittsburg,  Ft.  W.  &  C.  R,  Co.  5 
Piltsb.  L.  J.  N.  S.  35,  cited  in  78  Pa.  29. 

Necessity  may  Justify  actions  which  would  other- 
wise be  nuisances,  and  such  necessity  need  not  be 
absolute:  it  is  sufficient  if  it  be  reasonable,  and 
therefore  a  man  may  be  Justified  in  throwing  wood, 
coal,  or  fuel  into  the  street  for  the  purpose  of 
having  it  conveyed  to  his  bouse,  and  it  may  lay 
there  a  reasonable  time.  And  the  rule  is  tbe  same 
with  respect  to  building  materials,  provided  they 
be  deposited  in  the  most  convenient  manner;  and 
so  with  respect  to  the  goods  of  a  merchant  placed 
in  a  street  for  tbe  purpose  of  being  moved  to  his 
store,  although  he  will  have  no  rigbc  to  keep  them 
in  the  street  for  the  purposes  of  sale.  Wood  v. 
Mears,  12  Ind.  616,  520,  74  Am.  Deo.  222;  Com.  v. 
Passmore,  1  Serg.  &  R.  219;  People  v.  Cunning- 
ham, i  Denio.  524,  43  Am.  Dec.  709:  Cohen  v. 
New  York,  118  N.  Y.  532, 536, 4  L.  R.  A.  406,  Reversing 
43  Hun.  345. 

See  further,  upon  the  question  of  necessity  in 
questions  of  obstruction,  infra,  TIT.  a. 

Upon  tbe  question  of  public  nuisances  on  high- 
ways and  the  abatement  of  nuisances,  see  milte  to 
Charlotte  v.  Pembroke  Iron  Works  (Me.;  8  L.  R.  A. 
829-831. 

II.  Removal  of  garhaoe,  etc. 

Highways,  whether  on  land  or  water,  cannot  be 
made  the  receptacles  of  waste  materials,  filth,  or 
trash,  nor  the  depositories  of  valuable  property 
even,  so  as  to  obstruct  their  use  as  public  high- 
ways: and  all  such  obstructions  are  in  tbe  eye  ot 
the  law  deemed  unreasonable.  Gerrish  v.  Brown, 
51  Me.  ?56,  262,  81  Am.  Dec.  509. 

An  ordinance  prohibiting  the  throwing  into  or 
depositing  upon  any  public  street  or  highway  of 
any  glass,  broken  ware,  dirt,  rubbish,  garbage,  or 
filth  was  upheld  in  Ex  parte  Casinello,  62  Cal.  588,  as 
dirt,  rubbish,  garbage,  and  filth  were  in  their 
nature  nuisances,  glass  and  broken  ware  beingalso 
easily  converted  into  nuisances,— especially  if 
thrown  at>out  promiscuously. 

A  city  by-law  prohibiting  the  removal  of  house 
dirt  and  offal  by  unlicensed  persons  will  be  upheld 
upon  the  ground  that  If  everyone  was  engaged  m 
such  a  business  there  would  be  a  continual  moving 
Dulsance  in  the  city  breaking  up  the  streets  by 
their  weight,  and  poisoning  the  air  with  their  efflu- 
via;  and  such  by-law  is  also  binding  upon  strangers 
within  the  city  limits.  Vandlne,  Petitioner,  6  Pick. 
187. 17  Am.  Dec.  861. 

Yet  a  city  ordinance  prescribing  duties  and  regu- 
lations for  city  scavengers,  and  providing  tor  tbe 
restriction  of  the  business  to  two  persons  selected 
39  L.  R.  A. 


by  the  mayor,  has  been  declared  void  upon  the 
ground  that  it  created  a  monopoly  by  prohibiting 
a  lawful  calling,  and  for  the  reason  that  a  town 
cannot  deny  to  citizens  the  use  of  its  streets  to 
Cross  the  town  on  any  business  that  is  inoffensive, 
and  cannot  by  merely  declaring  an  act  to  be  a 
nuisance  make  it  such.  Re  Lowe,  54  Kan.  757,  27  L. 
B.  A.  645. 

A  board  of  health  has  no  power  to  declare  the 
removing  of  garbage,  by  one  to  whom  it  has  not 
granted  a  permit,  to  t)e  a  nuisance,  where  tbe  per- 
son so  removiug  it  adopts  the  precise  means  for  the 
purpose  prescribed  by  the  city  ordinance,  under  a 
statute  giving  such  board  discretionary  power  to 
declare  the  keeping  of  gartmge  and  refuse  matter 
on  the  streets,  alleys,  and  premises  of  individuals 
a  nuisance.  Philadelphia  v.  Lyster,  3  Super.  Ct. 
(Pa.)  475. 

So,  such  board  of  health  cannot  declare  the  col- 
lecting of  garbage  and  offal  without  a  permit  from 
such  board  to  be  a  nuisanoe.  Philadelphia  v.  Lyster, 
8  Super.  Ct. (Pa.)  475. 

For  monopoly  in  contract  for  removal  of  gar- 
bage, see  note  to  Smiley  v.  MacDonald  (Neb.)  27  L. 
R.  A.  541. 

As  to  garbage  and  filth  as  nuisance  with  respect 
to  health,  see  nate  to  Harrington  v.  Providence  (R. 
I.)  38  L.  R.  A.  305. 

III.  Obstruciions  of  and  encroachments  on  struts, 

a.  In  general. 

Upon  this  section  of  the  subject  it  may  be  stated 
that  there  are  numerous  cases  upholding  the  right 
of  municipal  corporations  to  restrain  and  abate 
obstructions  upon  tbe  public  streets  and  highways 
within  the  town  limits  as  being  within  the  corpo- 
rate powers,  where  such  obstructions  have  not  been 
specifically  declared  to  be  nuisances  thereby,  and 
the  power  has  been  exercised  under  the  general 
welfare  clause  for  the  public  safety  and  in  ejcercise 
of  the  general  police  power.  Tbe  cases  constitut. 
ing  this  class  are  not  included  iu  this  section  of  the 
note  which  is  intended  to  present,  and  to  be  confined 
to,  the  subject  of  municipal  control  over  such  ob- 
struction strictly  as  nuisances,  and  the  restraining 
and  abatement  of  them  as  such. 

Where  the  general  assembly  of  a  state  has  vested 
in  cities,  villages,  and  towns  the  right  to  control 
the  use  of  highways,  streets,  and  public  grounds 
within  their  respective  limits,  they  are  invested 
with  tbe  authority  of  the  Crown  and  of  the  state  to 
file  bills  to  prevent  and  remove  obstructions  from 
tbe  streets,  bighwavs,  and  public  grounds  under 
their  control.  Metropolitan  City  B.  Co.  v.  Chicago* 
96  HI.  620.  628:  Watertown  v.  Cowen,  4  Paige,  610, 
27  Am.  Dec.  8U;  Jacksonville  v.  Jacksonville  R.  Co. 
67  III.  640. 

The  general  rule  of  law  as  shown  by  the  authori- 
ties upon  tbe  subject  is,  that  any  ot)srruciion  of  tbe 
public  enjoyment  in  the  use  of  streets  and  public 
thorougbiares  is  an  indictable  nuisance  which, 
when  a  municipality  is.  by  its  charter  or  constituent 
act,given  the  control  and  supervision  of  the  streets, 
may  be  abated  and  restrained  by  such  authorities 
in  their  corporate  name  in  any  Judicial  proceeding 
Instituted  by  them  for  that  purpose.    This  principle 
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The  power  to  "license  and  tax"  does  not 
confer  the  power  to  destroy. 

Baltimore  v.  Radecke,  49  Md.  217,  88  Am. 
Rep.  239;  State  v.  Mott,  61  Md.  808.  48  Am. 
Rep.  105:  Hoopei'  v.  Creager,  84  Md.  195.  35 
L.  R.  A.  202. 

The  municipality  of  Hagerstown  has  no 
power  to  detioe  a  nuisance,  and  desi&:nate  any 
set  condition  of  affairs  as  a  nuisance. 


State  v.  Mott,  61  Md.  808.  48  Am.  Rep.  105. 

There  exists  no  evidence  that  a  dog.  since 
the  earliest  glimmerings  of  human  history, 
the  companion  and  friend  of  man,  is  per  'se 
and  intrinsically  and  inevitably  a  nuisance,  as 
contemplated  in  Boehm  v.  Baltimore^  61  Md. 
268, — especially  when  so  declared  within  the 
narrow  limits  described  in  the  9th  section  of 
the  ordinance. 


Is  Rupported  by  the  foUowinir  authorities:  Yates  I 
V.  Warren  ton,  84  Va.  387,  339;  People  v.  Vanderbllt, 
28  N.  Y.  287:  State  v.  Mobile.  5  Port  (Ala.)  279.  30 
Am.  Dec.  56i;  Pittsburgh  v.  Scott.  1  Pa.  809;  Mnnka- 
to  V.  Willard,  13  Minn.  18.  97  Am.  Dec.  208;  Dummer 
V.  Den.  Jersey  City.  20  N.  J.  L.  86,  40  Am.  Dec.  218 

A  city  has  the  eame  riffbt  to  maintain  an  action 
to  prevent  the  unlawful  obstruction  of  a  street  as 
the  people  of  the  state  have.  People,  Bryant,  v. 
Holladay,93Cal.241,249. 

As  it  IS  the  duty  of  the  city  to  keep  its  streets  in 
good  repair  and  condition,  and  as  in  default  thereof 
it  is  held  responsible  in  damages  for  any  injury 
suffered,  it  should  have  power  to  keep  the  streets 
clear  and  free  from  obstructions,  and  be  permitted 
to  use  the  appropriate  remedies  to  that  end. 
Metropolitan  City  R.  Co.  v.  Chicago,  96  III,  630,  627. 

In  Mechling  v.  KUtannlng  Bridge  Co.  1  Grant, 
Cas.  416,  419,  It  is  said  that  for  a  nuisance  that  is 
merely  a  public  wrong  only  a  public  action  can  be 
brought,  and  that  muse  be  done  by  the  proper  pub- 
lic functionaries.  In  that  case  the  action  was 
brought  by  a  private  individual  to  recover  for  a 
public  nuisance,  but  no  special  damage  oelng 
shown  it  was  dismissed. 

In  Van  Wyck  v.  Lent,  83  Hun,  801,  808,  it  is  said, 
highways  of  the  state  are  made  for,  and  devoted  to, 
public  travel,  and  the  whole  public  have  a  right  to 
their  use  in  their  entirety,  and,  when  obstructions 
to  public  travel  are  found  within  their  bounds,  the 
commissioners  of  highways  are  clothed  with  power 
•to  remove  them  without  waiting  for  the  slow 
process  of  law,  even  though  travel  be  not  abso- 
lutely and  entirely  prevented. 

So,  highways,  whether  on  land  or  water,  are  de- 
signed for  the  accommodation  of  the  public  for 
travel  or  transportation,  and  any  unauthorized  or 
unreasonable  obstruction  thereon  is  a  public  nui- 
sance In  law.  Gerrish  v.  Brown,  51  Me.  256,  262,  81 
Am.  Dec.  669. 

The  primary  purpose  of  a  street  is  for  passage 
and  travel,  and  any  unauthorized  and  illegal  con- 
struction of  its  free  use  comes  within  the  legal 
notion  of  a  nuisance.  Simon  v.  Atlanta.;67  Ga.  618, 
622,  44  Am.  Rep.  739. 

Whoever,  without  special  authority,  materially 
obstructs  a  highway  or  renders  its  use  hazardous 
by  doing  anything  upon,  above  or  below  the  sur- 
face, is  guilty  of  a  public  nuisance.  Babbage  v. 
Powers,  130  N.  Y.  281, 286, 14  L.  R.  A.  808. 

An  obstruction  is  anything  set  in  the  way, 
whether  it  totally  closes  the  passage,  or  only  hin- 
ders progress,  and  it  is  the  duty  of  the  municipal 
corporation,  charged  with  the  care  of  the  streets 
in  different  towns,  to  see  that  they  are  not  unlaw- 
fully obstructed  either  by  Itself  or  by  others- 
Atty.  Gen.  v.  Lombard  &  8.  Street  Pass.  R.  Co.  l 
W.  N.  C.  489. 

An  obstruction  is  an  obstacle,  an  impediment,  a 
hindrance,  thatwhich impedes  progress.  Patterson 
V.  Vail,  48  Iowa,  142, 145. 

And  any  obstruction  or  encroachment  upon  a 
public  street  or  highway  is  a  public  nuisance. 
Columbus  V.  Jaques.  80  Ga.  606,  512;  State  v.  Car- 
penter, 68  Wis.  166.  173,  60  Am.  Rep.  848;  State  v. 
Teaver,e2Wis.8fl2. 

So,  any  obstruction  of  a  street,  or  encroachment 
thereon  which  interferes  with  its  use  for  the  pur- 
poses of  public  travel  and  transportation,  is  a  pub- 
39  L.  R.  A. 


lie  nuisance,  although  there  may  be  interruptions 
and  obstructions  of  the  public  streets  which  may 
be  Justified  by  necessity.  Oallanan  v.  Gilman,  107 
N.  Y.  360,  365. 

To  obstruct  a  highway  it  is  not  necessary  that  it 
should  be  impassable.  Patterson  v.  Vail,  43  Iowa. 
142.  146. 

And  this  is  so  for  the  reason  that  any  erection  or 
obstruction  placed  In  any  part  of  a  public  road  or 
street  which  deprives  the  public  of  the  use  of  any 
part  thereof  is  a  nuisance.  People  v.  St.  Louis,  10 
111.  851,  871,  48  Am.  Dec.  339. 

Unauthorized  erections  or  obstructions  in  the 
public  streets  or  squares  of  a  city  are  public  nui. 
sances.  Webb  v.  Demopolis,  95  Ala.  116, 135,  21  L.  R. 
A.  62. 

And  the  law  regards  an  unauthorize  1  obstruction 
of  a  highway  as  a  nuisance  p«r  ae.  Davis  v.  New 
York,  14  N.  Y.  606.  529. 67  Am.  Dec.  186. 

So,  an  unauthorized  and  illegal  obstruction  of  the 
public  ways  of  a  town  or  city  is  a  public  nuisance. 
State  V.  Louisville,  N.  A.  &  C.  B.  Co.  86  Ind.  114, 
116. 

And  an  unauthorized  encroachment  on,  or  an 
illegal  appropriation  of,  a  public  highway,  is  a 
nuisance  perm^  and  may  be  regarded  as  apurpres- 
ture  which  is  both  general  and  special;  general  be- 
cause it  is  an  attack  upon  that  In  which  everyone 
has  an  interest,  and  special,  as  to  citizens  who  sus- 
tain injury  or  inconvenience  greater  than  the  com- 
munity at  large  suffer.  Philadelphia  v.  Thirteentb 
&  Fifteenth  Streets  Pass.  R.  Co.  8  Phila.  648. 

An  obstruction  of  the  highway  is  an  offense  at 
common  law  and  a  nuisance,  and  the  Pennsylvania 
act  of  April,  1802,  does  not  extinguish  such  offense, 
but  inflicts  an  additional  penalty  for  a  distinct  of- 
fense,  namely,  the  oonremoval  of  the  nuisance 
after  notice  from  the  supervisors.  Kelly  v.  Com. 
11  Serg.  &  R.  845, 846. 

Such  an  obstruction  or  nuisance  is  an  injury  to 
the  public.  Atty.  Gen.,  Stickle,  v.  Morris  ft  E.  R. 
Co.  19  N.  J.  Eq.  886,  892. 

And  any  permanent  obstruction  of  the  highway 
is  a  public  nuisance  iter  se.  State  v.  Berdetta,  *3 
Ind.  186, 193, 38  Am.  Rep.  117. 

So.a  permanent  or  habitual  obstruction  of  a  street 
without  authority  of  law  is  a  nuisance.  Ely  v. 
Campbell,  59  How.  Pr.  383,  885. 

And  anything  which  permanently  obstructs  the 
use  of  a  street  amounts  to  a  public  nuisanoe,  unless 
the  same  be  placed  there  by  operation  of  law  or  au- 
thority of  the  pu blic  officers.  Savannah,  A.  ft  G.  R. 
Co.  V.  Shiels,  33  Ga.  601. 

So.  even  a  temporary  obstruction  of  the  highway 
may  become  a  nuisance.  State  v.  Berdetta,  73  Ind. 
185. 198.  88  Am.  Rep.  117. 

Any  erection  or  obstruction  placed  without  au- 
thority in  any  part  of  a  public  road  or  street, 
which  deprives  the  public  of  the  use  of  any  part 
thereof,  is  a  nuisance.  Metropolitan  City  R.Co.  v. 
Chicago,  98  III.  600,  626;  People  v.  St.  Louis,  10  IIL 
aol,  48  Am.  Dec.  889. 

And  any  unreasonable  obstruction  of  a  highway 
is  a  public  nuisance,  yet  it  is  not  every  obstruction 
in  a  highway  that  constitutes  a  nuisance  per  se. 
Allegheny  v.  Zimmerman,  95  Pa.  287, 28a,  40  Am. 
Rep.  649.  ' 

The  obstruction  of  a  highway  in  any  form  is 
prima  facie  a  public  nuisance,  punishable  by  the 
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Where  exercise  of  power  may  result  in  de- 
vestiture  and  transfer  of  property,  it  must  be 
clearly  given  and  strictly  pursued. 

St.  Mary's  Indvstrial  School  v.  Brown,  45 
Md.  833;  State  v.  Howe,  73  Md.  550;  Anderson 
V.  Wellington,  40  Kan.  173,  2  L.  R.  A.  110. 

If  ihe  enforcing  part  of  the  ordinance  is 
ultra  tires  or  void,  the  ordinance  is  void. 

Com.  V.  Felliher,  12  Allen,  4S0. 


It  has  been  a  favorite  exercise  of  the  police 
power  of  the  state  to  impose  a  license  upon 
dogs,  to  operate  as  a  check  upon  the  keeping 
of  these  animals. 

Mitchell  V.  WiUiams,  27  Ind.  62;  Carter  v. 
Vow,  16  Wis.  299;  Tennef^  v.  Lem,  16  Wis. 
556;  IlolMt  V.  Boe.  89  Ohio  St.  840.  48  Am.  Rep. 
459;  State  v.  Doe,  79  Ind.  9,  41  Am.  Rep. 
601. 


public  authorities  by  iDdictment.  Com.  v.  Old  Col- 
ony &  F.  River  R.  Co.  14  Gray,  98;  Com.  v.  Nashua  & 
&  L.  EL  Corp.  2  Gray,  54. 

It  Is  of  no  consequence  that  a  permanent  struc- 
ture or  private  enjoyment  in  a  street  or  hifrbway  Is 
confined  to  a  part  little  used  or  not  used  at  all:  it 
becomes  a  nuisance  as  an  encroeobment  upon  the 
public  riffht.  LainR  v.  Amerlous,  86  Ga.  758,  757; 
State  V.  Berdetta,  73  Ind.  185,  38  Am.  Rep.  117;  Wil- 
bur V.  Tobey,  16  Pick.  177;  Emerson  v.  Baboock,  66 
Iowa,  257. 

A  street  can  no  morebeot)6tructed  partially  than 
closed  altogether.  Com.  v.  Moorebead,  118  Pa.  344, 
354. 

Any  permanent  or  habitual  obstruction  In  a  pub- 
lic street  or  highway  is  an  indictable  nuisance,  even 
though  room  is  left  for  carriages  to  pas?,  and  it  is 
not  less  so  though  the  thing  which  constitutes  the 
obstruction  is  not  fixed  to  the  ground,  but  is  capa- 
ble of  being,  and  actually  is,  removed  from  place 
to  place  In  the  street.  Davis  v.  New  York,  14  N.  Y. 
506,  534,  A7  Am.  Dec.  186. 

So,  any  obstruction  placed  in  a  public  highway 
without  riprht  is  a  nuisance,  and  courts  will  not  in- 
quire whether  the  advantage  arlsinor  from  the  act 
complained  of  would  compensate  for  all  the  injury 
and  inconvenience  which  the  public  would  suffer 
from  it.    People  v.  Vanderbilc  88  Barb.  288,  298. 

When  a  private  person  or  corporation  constructs 
a  ditch  or  canal  across  a  public  highway,  such  act 
gives  him  no  right  to  destroy  the  way  as  a  throufirh- 
fare,  but  he  is  bound,  both  by  common  law  and  by 
the  statutes  of  Idaho,  to  restore  or  unite  the  high- 
way at  his  own  expense  by  some  reasonable,  safe, 
and  convenient  means  of  passage,  and  to  keep  the 
same  in  good  repair,  and  the  obligation  is  the  same 
whether  the  canal  or  ditch  cuts  the  highway  or 
street  within  or  without  the  limits  of  a  city  or  vil- 
lage; and  the  city  authorities  may  therefore  pro- 
ceed for  the  abatement  of  such  canal  as  a  nuisance 
where  it  obstructs  or  interferes  with  the  public 
rights  oo  the  highway.  Lewiston  v.  Booth  (Idaho) 
34  Pac.  809. 

And  every  unauthorized  obstruction  of  a  high- 
way to  the  nuisance  of  the  King^s  subjects  is  a 
public  nuisance.    Rex  v.  Cross,  3  Campb.  226. 

Again,any  unreasonable  obstruction  of  a  highway 
is  a  public  nuisance;  yet  it  is  not  every  obstruction 
in  a  highway  that  constitutes  a  nuisance  per  ne. 
Allegheny  v.  Zimmerman,  95  Pa.  287,  293,  40  Am. 
Kep.  649. 

So,  the  placing  or  maintaining  a  building,  stones, 
or  other  obstruction  in  a  public  highway  without 
lawful  authority  is  a  nuisance  at  common  law. 
Com.  v.  Blaisdell,  107  Mass.  234;  Com.  v.  King,  18 
Met.  115;  Stoughton  v.  Porter,  13  Allen,  191;  Hyde 
V.  Middlesex  County,  2  Gray,  287. 

The  unlawful  obstruction  of  the  f ree  passag'e  or 
use  of  a  public  street  in  the  customary  manner  is, 
under  the  provisions  of  fin  8479,  8480,  of  the  Califor- 
nia Civil  Code,  a  public  nuisance.  San  Francisco  v. 
Buckman.  Ill  Cal.  26.  3L 

Where  the  particular  charge  is  the  obstruction  of 
a  highway,  the  question  of  nuisance  or  no  nuisance 
depends  upon  the  fact  whether  its  passage  is  ren- 
dered "less  commodious."  and  if  it  is  so  rendered  the 
obstruction  therein  placed  constitutes  a  nuisance 
abatable  by  the  public  authorities.  State  v.  Mobile, 
6  Port.  (Ala.)  279, 30  Am.  Dec.  564. 
89  L.  R  A. 


Any  obstructiou  of  a  public  road  or  highway 
which  renders  its  passage  less  commodious  is  a  nui- 
sance.   Hoole  V.  Atty.  Gen.  22  Ala.  190. 194. 

A  permanent  obstruction  erected  upon  a  high- 
way without  lawful  authority,  which  renders  the 
highway  less  commodious  than  before  to  the  pub- 
lic, is  an  unlawful  act,  and  a  public  nuisance  at 
common  law.  Reg.  v.  United  Kingdom  Electric 
Teleg.  Co.  81  L.  J.  M.  C.  N.  S.  167,  2  Best  &S.  647, 
note. 

The  question  as  to  whether  or  not  an  obstruction 
or  encroachment  upon  a  highway  constitutes  a  nui- 
sance is  to  be  determined  by  the  Jury  in  every  case, 
although  every  encroachment  is  not  necessarily  a 
nuisance,  but  if  it  renders  the  highway  less  commo- 
dious it  is  a  nuisance.  State  v.  Merrit,  35  Conn. 
314.  818:  Burn  ham  v.  Hotchklss.  14  Conn.  311. 

So,  if  the  obstruction  tends  to  annoy  those  living 
near  the  highway,  or  to  render  the  passage  of  the 
same  more  difficult,  thus  incurring  the  danger  of 
injury,  it  constitutes  a  nuisance  restrainable  by  the 
public  authorities.  State  v.  Mobile,  5  Port.  (Ala.) 
2T9,  30  Am.  Dec.  564. 

An  opening  in  a  much- frequented  street  which 
is  dangerous  in  its  character  is  properly  charged  as 
a  public  nuisance.  Beatty  v.  Gilmore,  16  Pa.  463, 
469,  55  Am.  Dec.  514. 

If  the  obstruction  be  permanently,  or  even  ha- 
bitually. In  the  highway.  It  Is  a  nuisance  which 
must  be  restrained  by  the  authorities.  Cohen  v. 
New  York,  113  N.  Y.  532,  585,  4  L.  R.  A.  406,  Kevers- 
in^  43  Hud,  845. 

The  following  oases  are  the  same  in  effect:  Peo. 
pie  V.  (\inningbam,  1  Denio.  524;  Davis  v.  New 
York,  14  N.  Y.  508. 524,  67  Am.  Dec.  186:  Callanan  v 
Gil  man,  107  N.  Y.  360;  Hex  v.  Jones,  8  Campb.  230; 
Rex  V.  Cross.  3  Campb.  224;  King  v.  Russell,  6  East, 
427;  Clifford  v.  Dam,  81  N.  Y.  62. 

So,  a  mere  encroachment  upon  some  portion  of 
the  highway  limits  may,  by  being  placed  in  the 
traveled  path,  as  effectually  obstruct  the  passage 
of  carriages  as  if  it  extends  across  the  whole  high- 
way, and  thus  become  a  nuisance  abatable  by  the 
authorities.  State  v.  Merrit,  85  Conn.  314;  State  v. 
Knapp,  6  Conn.  415, 16  Am.  Dec.  68. 

Yet  the  question  of  an  obstruction  or  nuisance 
upon  a  highway  is  not  limited  to  the  traveled  path. 
State  V.  Merrit,  35  Conn.  314,  318;  Burnham  v. 
Hotchklss.  14  Conn.  811. 

So,  it  is  no  answer  to  the  charge  of  a  nuisance 
that  even  with  the  obstruction  in  the  highway 
there  is  still  room  for  two  or  more  wagons  to  pass, 
nor  that  the  obstruction  itself  is  not  a  fixture.  Co- 
hen V.  New  York,  113  N.  Y.  532,  585,  4  L.  R.  A.  408, 
Reversing  43  Hun,  345. 

And  if  the  structure  is  placed  on  the  highway  so 
as  to  obstruct  public  travel,  the  commissioners  of 
highways  of  the  town,  in  the  discharge  of  their 
duty  to  keep  the  same  in  order  and  remove  all  ob- 
structions therefrom,  may  summarily  remove  the 
same.    Van  Wyck  v.  Lent,  33  Hun,  301, 303. 

Again,  the  obstruction  of  the  use  of  a  street  so  as 
to  unreasonably  impede  travel  and  render  its  use 
Inconvenient  or  dangerous  to  the  traveler  may  be- 
come a  common  nuisance.  Jackson  v.  Castle,  82 
Me.  579,  581, 80  Me.  119;  Holmes  v.  Corthell,  80  Me. 
81. 

When  it  is  apparent  that  an  obstruction  to  a 
highway  actually  exists,  and  that  It  is  of  such  a 
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Boyd,  J.,  delivered  the  opioion  of  the 
court: 

The  appellees  filed  a  bill  against  the  appel- 
lants to  restrain  and  enjoin  them  *'from  doing 
or  performing  any  act  or  acts  contemplated  to 
be  by  them  done  or  performed"  by  an  ordi- 
nance entitled  '*An  Ordinance  Regulating  the 
Running  at  Large.  Catching,  Impounding,  and 
Killing  Dogs  within  the  Corporate  Limits  of 
Hagerstown."    The  object  of  the  proceeding 


is  to  test  the  validity  of  the  ordinance,  and 
therefore  we  need  not  slop  to  discuss  any 
technical  objections  that  might  be  urged  to  the 
form  of  the  bill,  or  other  pleadings,  especially 
as  the  only  point  suggested  has  been  remedi^ 
by  an  agreement  filed  in  this  court  to  correct 
an  omission  from  the  record.  The  ordinance, 
after  enacting  that  dogs  shall  not  be  permitted 
to  run  at  large  within  the  corporate  limits  of 
Hagerstown,  provides  for  the  appointment  of 


cbaracter  as  to  constkute  a  public  nuisance,  tho 
power  of  the  munlcipaltty,  under  its  charter,  to 
abate  the  same  In  a  summary  manner  Is  constltu- 
tlonally  conferred  and  lefiratly  resorted  to.  Dela- 
ware, L.  &  W.  B.  Co.  V.  Buffalo,  4  A  pp.  Div.  562. 

A  city  is  armed  with  ample  authority  to  remove 
from  its  streets  and  thoroughfares  every  obstruc- 
tion or  Impediment  to  their  free  use  as  such  by  the 
public,  unless  legalized  by  the  authority  of  law. 
Philadelphia  v.  Philadelphia  &  K.  U.  Ck>.  58  Pa.  263, 
283. 

The  government  of  every  incorporated  town  has 
a  right  to  Improve  the  streets  for  public  purposes, 
whether  as  highways  or  places  for  cisterns  or 
wells.    Barter  v.  Com.  3  Penr.  &  W.  253, 259. 

A  city  has  power  to  prevent  an  improper  ob. 
struction  of  its  streets  and  sidewalks,  and  to  re- 
move nuisances  occasioned  thereby.  Terre  Haute 
V.  Turner,  36  Ind.  522,  527. 

The  power  of  such  authorities  to  remove  ob- 
structions on  streets  was  also  recognized  in  Grand 
Kapids  V.  Hughes,  15  Mich.  54.  although  the  ques- 
tion of  nuisance  was  not  raised  in  that  case. 

So,  the  case  uf  Dudley  v.  Frankfort,  12  B.  Mon. 
610,  upholds  the  right  of  municipal  corporations  to 
abate  and  remove  an  otMtruction  upon  the  public 
street  although  the  question  of  nuisance  does  not 
arise  therein. 

Again^  in  Hart  v.  Broomfleld  Twp.  15  Ind.  226, 
the  court  upheld  the  right  of  the  municipal  au- 
thorities to  prevent  and  abate  obstructions  on  a 
public  highway,  although  in  that  case  the  question 
of  nuisance  did  not  arise. 

In  Ex  parte  Taylor,  87  Cat.  91,  the  defendant,  who 
was  convicted  and  fined  for  the  violation  of  an  or- 
dinance which  prohibited  the  obstruction  of  the 
streets  or  sidewalks  and  provided  a  penalty  there- 
for, contended  that  such  ordinance  was  unconsti- 
tutional and  void  as  contrary  to  S  6  of  art.  11  of  the 
state  Constitution,  which  provides  that  a  munici- 
pal corporation  cannot  be  created  by  special  laws, 
and  that  all  charters  theretofore  granted  should  be 
controlled  by  general  laws,  and  that  the  munici- 
pality had  no  authority  to  determine  and  declare 
what  should  constitute  a  nuisance  upon  a  public 
street,  or  to  provide  for  the  punishment  thereof 
for  the  reason  that  the  general  law  had  so  pro- 
vided. The  court  held  that  the  ordinance  was  not 
in  conflict  with  the  law,  as  it  proceeded  upon  the 
theory  that  the  state  law  Itself  bad  declared  the  ob- 
struction of  the  street  to  be  a  nuisance  or  a  mis- 
demeanor and  simply  forbade  the  obstruction  or 
declared  it  to  be  unlawful  in  the  exercise  of  its  po- 
lice power,  and  the  authority  expressly  granted  by 
the  charter,  the  penalty  inflicted  not  being  differ- 
ent in  character  or  in  excess  of  the  one  prescribed 
by  the  general  law,  although  less  in  degree. 

It  has  been  stated  that  it  is  enough  if  the  road 
obstructed  be  a  public  one  de  /acf/),  in  order  to 
make  the  obstruction  a  public  nuisance.  State  v. 
Spainhour,  19  N.  C.  (2  Dev.  &  B,  L.)  547;  State, 
Dawes,  v.  Highlstown,  46  N.  J.  L.  327. 

A  thoroughfare  or  way  leading  from  one  high- 
way to  another  is  a  highway,  the  stopping  or  ob- 
structing of  which  is  a  nuisance,  and  punishable 
as  such.    State  v.  Duncan,  1  McCord,  L.  352. 

All  roads  laid  out  by  public  authority  must  be 
regarded  as  public  roads  in  the  obstruction  of 
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which  a  public  nuisance  may  be  committed.    State 
V.  Mobley,  McMuU.  L.  44.  48. 

The  powerot  a  municipality  to  remove  encroach- 
ments and  nuisances  from  highways  is  only  an  ex- 
ercise of  police  power  ministerial  in  Its  nature,  de- 
signed to  relieve  the  public  from  such  obstnictiona 
in  streets  as  are  apparent  or  readily  ascertainable 
without  the  necessity  of  adjudications.  State* 
Dawes,  v.  Hightstown,  45  N.  J.  L.  501. 

In  giving  power  to  regulate  the  use  of  the  streets 
and  passages,  and  to  remove  obstructioDS  there- 
from, a  city  charter  contemplates  the  preser%'ation 
of  actual,  and  not  theoretical,  easements,  and  the 
protection  of  the  community  against  actual  nui- 
sances which  interfere  with  theaccustomed  uae  of 
the  passages.  Jackson  v.  People,  9  Mich.  111.  123, 77 
Am.  Dec.  491. 

A  duty  is  devolved  upon  a  common  council  of  a 
city  in  their  legislative  capacity  to  prevent,  by  ad- 
equate laws,  all  improper  encroachments  upon  the 
highway,  and  to  provide  for  the  removal  of  all  ob- 
structions, and  also  to  prevent  other  nuisances 
which  may  injuriously  affect  the  health,  property, 
or  rights  of  the  citizen.  GifBn  v.  New  York,  9  X. 
y.  466,  461,  61  Am.  Dec.  700. 

An  unlawful  obstruction  placed  upon  a  street  is 
a  nuisance  which  may  be  abated  by  any  oitizen  if 
he  proceeds  in  a  proper  manner,  provided  the  nui- 
sance is  one  which  the  law  holds  to  be  such,  and 
not  merely  declared  so  by  any  board  or  individual 
Hoffman  v.  Scbultz,  31  How.  Pr.  385,  394, 395. 

The  powers  conferred  upon  boards  of  health  un- 
der the  New  York  act  of  1886.  chap.  74,  do  not  jus- 
tify fearing  down  or  removing  a  public  market  in 
the  city  of  New  York  as  a  nuisance  or  an  obstruc- 
tion to  the  streets, their  powers  under  that  act  being 
limited  to  the  re.noval  of  such  nuisances  as  are 
detrimental  to  the  public  or  dangerous  to  life  or 
health.  Hoffman  v.  Scbultz,  31  How.  Pr.  385,  394, 
395. 

Under  S  103,  N.  Y.  Bev.  Stat.,  as  amended 
by  chap.  125  of  the  Laws  of  1870,  relating  to  en- 
croachments upon  highways  laid  out  or  ascer- 
tained, described,  and  entered  of  record  in  the  town 
clerk^s  office,  the  notice  to  remove  the  obstructions 
from  such  highways  must  specify  the  breadth  of 
the  road  originally  Intended,  and  therefore  an  order 
which  required  the  supposed  encroachment  to  be 
removed  so  that  such  highway  may  be  of  the 
breadth  of  3  rods  is  defective  as  not  showing  the 
breadth  originally  intended.  Cook  v.  Oovil,  Ig 
Hun,  288,  290. 

And  any  obstruction  in  or  encroachment  upon  a 
highway  which  unneeessarily  impedes  or  incom- 
modes the  lawful  use  of  such  highway  by  the  pub- 
lic is  a  public  nuisance,  and  may  be  summarily 
abated.  Hubbell  v.  Goodrich,  37  Wis.  84,  86,  citing 
Angel  1  on  Highways,  S§  228.  274. 

Again,  encroachments  upon  the  right  to  pass 
along  a  public  highway  which  amount  to  public 
nuisances  may  be  prosecuted  on  behalf  of  the  pub 
lie,  and  damages  obtained  therefor.  Charlotte  v 
Pembroke  Iron  Works.  82  Me.  891.  8  L.  B.  A.  828. 

An  ot)struction  placed  in  a  street  or  other  high 
way  without  authority  of  law,  such  as  a  building 
or  a  fence  across  it,  is  a  nuisance,  and  may  be  re- 
moved by  the  lawful  authorities.  Compton  v 
Waco  Bridge  Co.  62  Tex.  715. 
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DOt  more  than  three  persons  to  "seize  and  kill, 
subject  to  the  subsequent  provisions  of  this  or- 
dinance, all  dogs  running  at  large  within  the 
corporate  limits  of  the  cily  of  Hagerstown.  All 
dogs  so  seized  by  them  shall  be  detained  in  a 
suitable  place,  to  be  provided  by  him  or  them, 
for  a  period  of  twenty-four  hours.  They  shall 
notify  every  owner  of  an^  do^  who  has  a  collar 
upon  his  dog's  neck  with  the  owner's  name 
engraven  thereon, of  such  seizure,  that  the  same 


may  be  ransomed  upon  the  payment  of  the 
fees  hereinafter  specified."  It  is  further  en- 
acted by  ^  8  **that  tmy  owner  of  any  dog 
seized  under  the  provisions  of  this  ordmance 
may  redeem  the  same  upon  the  payment  to  the 
person  so  seizing  and  impounding  said  doe 
the  sum  of  $1.  All  dogs  not  redeemed  shall 
be  killed  as  hereinafter  required/'  and  by 
§  6  **that  it  shall  be  the  duty  of  every  man  ap- 
pointed to  seize  dogs  under  the  provisions  of 


Bo,  erectiODS  upon  a  public  square  are  public  oui- 1 
sanoes.    Rung  v.  liihoQeberffer,  2  Watts,  28,  26,  26 
Am.  Dec.  %. 

Yet  conductors  of  eave  spouts  and  bay  windows 
are  not  necessarily  obstructions  to  a  blgbway  wben 
so  elevated  as  to  be  withdrawn  from  it,  but  the 
erection  and  use  of  any  fixture  or  a  deposit  of  any 
timl)er  or  other  article  thereon  is  a  public  nui- 
sance.   Hyde  v.  Middlesex  County,  2  Gray,  267. 

Steps  projecting  over  the  line  of  a  hisrhway  are 
obstructions  on  the  surface  and  nuisances.  Hyde 
v.  Middlesex  County,  2  Gray,  2o7. 

Again,  a  stairway  extending  into  a  public  hail- 
way  in  a  manner  detrimental  to  the  public  is  a  pur- 
presture,  and  a  nuisance  per  se.  Pettis  v.  Johnson, 
m  Ind.  ia9. 

And  a  tent  of  such  a  size  and  character  as  to  ob- 
struct travel,  permitted  to  stand  within  the  limits 
of  a  highway,  partly  upon  the  traveled  path  of  the 
principal  thoroughfare,  for  some  days,  and  calcu- 
lated to  frighten  horses  of  ordinary  gentleness,  is  a 
nuisance  rendering  the  highway  unsafe  and  incon- 
venient. Ayer  v.  Norwich,  39  Conn.  376, 379, 12  Am. 
Rep.  898. 

Again,  the  exhibition  of  efBgies  by  one  in  the 
window  of  his  house,  thereby  drawing  large 
crowds  in  the  street*  and  so  obstructing  the  use  of 
the  same  by  the  public  generally,  creates  a  public 
nuisance,  though  the  same  may  not  t)e  of  a  lit)elou8 
character.  Rex  v.  Carlile,  6  Car.  &  P.  636;  Com.  v. 
Haines,  i  Clark  (Pa.)  17. 

In  Conestoga  &  B.  S.  Valley  Tump.  Road  Co.  v* 
Lancaster  City,  151  Pa.  648,  it  was  held  that  a  toll 
gate  erected  across  a  turnpike  road  within  the  city 
limits  under  the  authority  of  a  turnpike  act,  and  in 
existence  over  twenty  years  without  objection, 
was  not  a  public  nuisance  which  the  municipal  au- 
thorities could  summarily  remove,  the  court  rely- 
ing upon  the  prior  decision  in  Easton,  S.  E.  &  W. 
Pass.  R.  Co.  V.  Easton,  183  Pa.  505. 

So,  a  toll  gate  across  a  highway  leading  to  a 
bridge  was  held  a  nuleance,  in  Columbus  v.  Bodg- 
ers,  10  Ala.  87. 

And  a  gate  erected  across  a  highway  pursuant  to 
legislative  authority,  under  which  the  party  so 
erecting  has  a  right  to  toll  for  a  limited  period,  be- 
comes a  nuisance  after  the  expiration  of  such 
period,  which  may  be  abated  by  any  person. 
Adams  v.  Beach,  6  Hill,  271. 275. 

In  James  v.  Hayward,  Cro.  Car.  184,  a  new  gate 
erected  across  a  public  highway  was  held  a  com 
mon  nuisance  and  abatable  as  such,  even  though  it 
was  not  fastened. 

Again,  an  object  situated  in  a  highway  in  such  a 
way  as  to  frighten  horses  of  ordinary  gentleness 
amounts  to  a  public  nuisance.  Dimock  v.  SufBeld, 
80  Conn.  129.  Clinton  v.  Howard,  42  Conn.  295.  and 
Ayer  v.  Norwich,  89  Conn.  876, 12  Am.  Rep.  896,  to 
the  same  effect. 

And  a  wheel  on  the  outside  of  a  mill  near  to  the 
highway,  so  situated  as  to  f riirhten  horses  passing 
there,  is  a  public  nuisance.  House  v.  Metcalf,  27 
Conn.  681.  In  this  case,  however,  the  action  was  of 
a  private  nature.  See  also  Smith  v.  Stokes,  4  Best 
&S.84,32L.  J.  M.  C.  N.  S.  199,  8  L.  T.  N.  S.425,  11 
Week.  Rep.  753,  infra. 

In  Runyon  v.  Bordine,  14  N.  J.  L.  472,  It  is  said 
that  no  man  may  dig  a  ditch  in  a  lane  of  a  city 
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without  authorits',  and  that  a  ditch  so  dug  is  a  com- 
mon nuisance. 

Inclosing  a  portion  of  a  public  common  was  held 
to  be  a  nuisance  as  against  the  public.  In  State  v. 
Woodward,  28  Vt.  92, 100. 

And  the  fencing  in  of  a  part  of  a  street  has  been 
held  to  be  a  public  nuisance.  Langsdale  v.  Ronton, 
12  Ind.  467. 

In  Lowell  v.  Short,  4  Cush.27&.  the  city  was  allowed 
to  recover  against  the  defendant  damages  which  It 
had  been  compelled  to  pay  by  reason  of  the  defend- 
ant's nuisance,  consisting  in  a  deposit  of  earth, 
stones,  and  gravel  in  a  street,  thereby  creating  a 
nuisance. . 

And  a  similar  action  was  upheld  in  Lowell  v. 
Spaulding,  4  Cush.  277, 50  Am.  Dec.  775,  where  an 
open  cellarway  constituted  the  nuisance. 

So,  in  Indianapolis  v.  Miller,  27  Ind.  894,  a  deposit 
of  sand  and  gravel  in  the  street  under  a  license  for 
an  unreasonable  time,  and  not  removed  after  no. 
tioe.  Is  a  public  nuisance. 

Leaving  a  pile  of  wood  in  the  road,  through  the 
breaking  down  of  a  wagon  in  which  it  is  drawn, 
creates  an  obstruction  of  the  road  and  becomes  a 
nuisance  if  left  there  for  an  unreasonable  time. 
Northrop  v.  Burrows,  10  Abb.  Pr.  866. 

And  a  portable  steam  engine  upon  wheels  and 
drawn  by  horse  power,  placed  within  4  yards  of  the 
center  of  a  road  between  such  road  and  a  barn,  and 
used  to  drive  a  threshing  machine  in  the  barn,  but 
not  fixed  thereto  or  to  the  soil,  and  not  protected 
by  any  building,  screen,  or  other  cover,  and  calcu- 
lated to  frighten  horses,  is  a  nuisance  and  an  ob- 
struction to  the  highway,  within  the  provisions  of 
the  English  statute  5^6  Wm.  IV.  chap.  50,  S  70,  the 
object  of  which  act  is  to  prevent  danger  tc^passen- 
gers,  horses,  and  cattle.  Smith  v.  Stokes,  4  Best  &  S. 
84,  32 L.  J.  M.C.N.S.  199,8L.T.  N.S.  426, 11  Week. 
Rep.  753. 

And  in  support  of  the  power  of  a  municipal  au- 
thority to  proceed  in  a  summary  manner  for  the 
abatement  of  nulsanoes  under  the  provisions  of  its 
ordinance,  made  pursuant  to  the  i»x>vlsions  of  the 
charter,  it  has  been  stated  that  to  force  the  munici- 
pal authorities  to  a  suit  in  the  courts  to  secure 
the  removal  of  obstructions  from  a  street,  where 
such  obstructions  are  declared  to  be  a  nuisance, 
would  to  a  considerable  extent  defeat  the  objects 
and  purposes  contemplated  In  the  creation  of  mu- 
nicipal government.  Compton  v.  Waco  Bridge  Co* 
62  Tex.  715. 

So,  when  the  boundaries  of  a  highway  are  cer- 
tain the  continuance  of  a  building  in  such  highway 
cannot  be  justified  by  any  length  of  time  less  than 
forty  years,  but  the  same  may  be  abated  as  a  nui- 
sance.   Com.  V.  Blaisdell,  107  Mass.  284. 

A  permanent  obstruction,  such  as  trees  standing 
within  a  sidewalk  or  traveled  street,  or  stone 
columns  which  may  interfere  with  public  travel* 
constitutes  per  se  a  public  nuisance,  and  may  be 
summarily  removed  by  direction  of  a  common 
council.  Chase  v.  Oshkosh,  81  Wis.  318, 15  L.  R.  A. 
558. 

The  question  whether  a  partloulaiiuse  is  or  is  not 
an  unreasonable  one  and  a  nuisance  is  a  question 
of  fact  for  the  jury.  Allegheny  v.  Zimmerman, 
95  Pa.  287.  293.  40  Am.  Rep.  649;  People  v.  Carpenter, 
1  Mich.  273,  289. 
42 
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this  ordinance  to  kill  all  dogs  not  ransomed  at 
10  A.  M.  of  the  morning  of  the  day  after  they 
shall  have  been  detained  twenty-four  hours  in 
the  most  humane  manner  possible. "  The  char- 
ter of  Hagerstown  contains  no  express  provi- 
sion prohibiting  dogs  from  running  at  large. 
The  only  reference  made  to  them  is  a  power  "to 
levy  a  tax  and  impose  a  license  on  dogs/'  It 
does,  however,  vest  the  mayor  and  council  with 
power  **lo  pass  all  ordinances  necessary  for 


the  good  government  of  the  town;  to  prevent, 
remove,  and  abate  all  nuisances  or  obstruc- 
tions in  or  upon  the  streets,"  etc.  And,  after 
enumerating  the  above  and  other  powers  ^171 
of  article  23  of  the  Local  Code,  which  includes 
this  charter,  provides  that  "for  the  purpose  of 
carrying  out  the  foregoing  powers,  and  for  the 
preservalioD  of  the  cleanliness,  health,  peace, 
and  good  order  of  the  community,  and  for  the 
protection  of  the  livef  and  property  of  theciti- 


A  private  person  or  corporation  constructinflr  a 
ditch  or  canal  across  a  public  hifftiFay  or  street  so 
as  to  render  tbe  highway  or  street  of  a  town  or  city 
unsafe  or  Inconvenient  for  public  travel,  and  main- 
taining such  a  ditch  without  a  bridgre  or  other  safe 
and  convenient  way  of  oroasinff,  is  guilty  of  main- 
taining a  public  nuisance  under  fi  3620,  Idaho  Rev. 
Stat.    Lewiston  v.  Booth  (Idaho)  3i  Pac.  809. 

In  Denver  v.  Mullen,  7  Ck)lo.  346.  354,  wherein  tbe 
city  authorities  sought  to  abate  a  ditch  acroesa 
certain  street  as  a  nuisance,  it  w^s  held  that,  even 
if  it  were  admitted  that  such  dltch«  by  reason  of 
its  obstruction  to  the  use  of  tbe  streets,  was  a  nui- 
sance, yet  it  was  not  a  nuisance  per  ^e.being  con- 
structed for  a  necessary,  useful,  and  lawful  purpose 
and  used  for  such  purpose,  and  was  therefore  in  Its 
nature  not  a  nuisance  as  a  matter  of  law,  neither 
was  it  such  as  a  matter  of  fact,  there  being  no  hurt, 
detriment,  or  offense  to  the  public  or  to  any  private 
citizen,  the  only  reason  by  which  it  had  become 
a  nuisance  being  the  change  of  circumstances 
brought  about  either  by  the  ditch  Itself  or  its  use, 
there  being  no  bridge  over  it  at  street  orosslnga: 
and  therefore  the  question  whether  the  reason  of 
the  growth  of  the  town,  beyond  the  ditch,  thereby 
causing  the  laying  of  streets  across  its  course,  had 
made  it  a  nuisance, was  a  matter  of  fact  which  must 
first  have  been  ascertained  by  Judicial  determina- 
tiOQ  before  It  could  he  lawfully  abated  either  by 
the  public  or  by  a  private  person. 

In  State,  Dawes,  v.  Hightsto wn,  46  X.  J.  L.  127,  the 
common  council  passed  an  ordinance  ordering  the 
removal  of  certain  olwtructions  and  encroach- 
ments on  certain  streets  within  a  given  time,  and 
notice  was  given  to  the  owner  requiring  him  to  re- 
move such  encroachments  and  obstructions  within 
sixty  days.  It  did  not,  however,  appear  that  the 
place  where  such  obstructions  werealleged  to  exist 
was  a  street  de  facto^  or  had  ever  been  used  as  part 
of  a  street,  the  owner  having  been  in  possession  of 
the  same  for  twenty- five  years, and  it  not  appearing 
that  he  had  any  positive  notice  of  a  meeting  of  the 
council  at  which  such  order  was  passed,  or  that  the 
meeting  was  designed  to  adjudge  that  his  property 
was  a  nuisance.  It  was  held  that  the  proceedings 
of  the  council  were  void,  as  he  had  no  opportunity 
to  be  heard,  the  power  of  tbe  common  council  to 
prevent  and  remove  all  encroachments  upon  the 
streets  being  only  a  police  power  and  not  extend- 
ing to  cases  of  a  doubtful  or  uncertain  nature 
which  require  to  be  llrst  lawfully  determined. 

The  Connecticut  statute  preventing  and  abating 
nuisances  upon  highways,  rivers,  and  watercourses 
and  fining  the  persons  so  erecting  buildings  ob- 
structing a  highway,  does  not  apply  to  one  con- 
tinuing to  use  such  erection  not  so  constructed  by 
himself,  where  It  has  been  used  by  the  party  erect- 
ing it  for  more  than  thirty  years.  State  v.  Brown,  16 
Conn.  54.  67. 

So,  the  Michigan  Complied  Laws,  chap.  23,  |  2, 
amended  by  the  act  of  1881  (Session  Laws  1861,  p. 
153),  gives  power  to  institute  proceedings  in  cases 
of  encroachments  on  a  highway  *'wben  a  high- 
way shall  have  been  laid  out  and  opened,"  and  does 
not  apply  to  a  highway  existing  only  by  dedication 
or  user,  but  only  to  highways  actually  laid  out  and 
opened  under  such  statute.  Kobertsv.  Cottrellville 
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Highway  Comrs.  25  Mich. 23,  iQ,  Following  Parker 
V.  People,  22  Mich.  98. 

In  Campau  v.  Button,  33  Mich.  625,  the  highway 
commissioners  proceeded  under  the  Michigan  Stat- 
ute, chap.  27,  as  amended  by  act  65  of  tbe  Laws 
of  1875,  to  establish  the  existence  of  an  encroach, 
ment  on  an  asserted  highway  or  street,  but 
as  the  record  showed  no  evidence  that  the  sup- 
posed  encroachments  were  within  a  platted 
street  or  lald-out  highway,  and  as  the  main  ques- 
tion was  whether  the  place  occupied  by  such  en- 
croachment was  a  public  or  private  ground,  and  as 
it  did  not  appear  that  the  erection  touched  any 
lald-out  and  opened  highway,  the  court  quashed 
the  proceedings.  Jurisdiction  only  attaching  in  re- 
gard to  something  done  against  the  highway,  and 
not  to  any  real  controversy  respecting  tbe  exist- 
ence of  the  highway  Itself. 

The  Michigan  Compiled  Laws  of  1875,  SS  129a  1291, 
p.  94,  relative  to  encroachments  upon  highways, 
extend  only  to  such  ways  as  are  laid  out  under  the 
statute,  and  not  to  those  which  exist  merely  by 
user.    People  v.  Smith,  42  Mich.  138. 

So,  in  Gregory  v.  Stanton,  40  Mich.  271,  where  tbe 
proceedings  were  by  way  of  certiorari  to  bring  up 
proceedings  taken  by  the  commissioners  of  high- 
ways to  establish  the  existence  of  an  encroachment 
upon  a  highway,  but  the  exact  location  of  the  road 
was  disputed,  the  court  dismissed  tbe  proceedings, 
as  the  question  of  encroachment  or  no  encroach- 
ment depended  upon  first  ascertaining  the  location 
of  the  road,  the  court  relying  upon  the  prior  cases 
of  Parker  v.  People,  22  Mich.  95;  Roberts  v.  Cottrell- 
ville Highway  Comrs.  25  Mich.  23,  27;  Campau  v. 
Button.  83  Mich.  527. 

And  in  Gregory  v.  Knight,  50 Mich.  61, the  highway 
commissioners  sought  to  remove  an  encroachment 
from  a  highway,  but  the  defendant  denied  both  the 
encroachment  and  tbe  existence  of  the  highway  as 
one  regularly  laid  out,  and  did  not  appear  or  recog- 
nize the  validity  of  the  inquest.  Neither  the 
notices  nor  the  finding  of  the  Jury  furnished  any 
means  of  ascertaining  the  extent  of  the  alleged  en- 
croachment or  the  distance  from  what  was  claimed 
to  be  tbe  true  highway  line  as  required  by  Mich. 
Comp.  Laws,  6  1290.  The  court  quashed  the  pro. 
oeedlngs,  boldlnir  that  in  such  cases  the  encroach, 
ment  must  be  so  described  as  to  show  in  what  direc- 
tion and  how  far  it  extends  beyond  the  line  of  the 
highway,  so  ns  to  enable  everyone  to  know  what  is 
the  line  to  which  it  must  be  removed,  and  what 
are  the  road  bounds,  no  Jurisdiction  existing  by 
such  special  and  summary  proceedings  to  deter- 
mine disputes  concerning  private  estates  or  bound- 
aries, tbe  determination  of  which  must  be  by  legal 
process,  as  it  is  only  when  the  existence  and  l>ounds 
of  the  highway  are  not  really  questionable  that  the 
question  of  encroachments  can  be  thus  summarily 
settled. 

The  ex  parte  action  of  surveyors  and  commis- 
sioners of  highways  cannot  affect  vested  rights  or 
settled  controversies  although  they  may  l>e  useful 
witnesses  upon  questions  of  encroachments  upon 
highways  when  they  speak  of  matters  with  which 
they  are  ramiliar,  but  they  have  no  greater  right 
than  anyone  else  to  determine  starting  points  or 
l)Oundaries.    Gregory  v.  Knight,  50  Mich.  VL 
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zen9,  and  to  suppress,  abate,  or  discontinue,  or 
cause  to  be  suppressed,  abated,  or  discontin- 
ued, all  nuisances  within  the  corporate  and 
sanitary  limits  of  said  town, — they  may  pass 
all  ordinances  or  by-laws  from  time  to  time 
necessary."  To  insure  the  observance  of  such 
ordinances,  it  authorizes  the  imposition  ot 
fines,  and  imprisonment  in  default  of  the  pay- 
ment of  fines  imposed.  If  dogs  by  running  at 
large  had  become  nuisances,  or  offended  any 


of  the  other  provisions  of  the  charter  quoted 
above,  it  would  seem  clear  that  the  mayor  and 
council  could  adopt  reasonable  measures  to 
abate  the  nuisance  or  remedy  the  evil,  although 
there  is  no  express  provision  in  the  charter 
prohibiting  them  from  running  at  large.  We 
held  in  Cochrane  v.  Frosthttrg,  »1  Md.  54,  27 
L.  R.  A.  728,  that  the  mayor  and  city  council 
of  Frostburghad  power  to  prevent  cattle  from 
running  at  large  under  the  general  authority  to 


But  every  obstruction  to  a  hlgrb  way  is  not  a  nui- 
sance.  People  v.  Carpenter,  1  Mich.  273,  389;  Al- 
legheny V.  Zimmerman,  05  Pa.  287,  40  Am.  Rep.  649; 
Com.  V.  Hauck,  103  Pa.  533.  587;  Gitt  v.  Hanover,  4 
Pa.  Dlst.  R.  806. 

Neither  Is  every  obstruction  of  a  street  or  hifrh- 
way  objectionable,  but  if  unreasonably  cootiDued 
or  without  direct  ieflral  riffht  it  becomes  such,  and 
therefore  a  public  nuisance.  Ely  v.  Campbell,  69 
How.  Pr.  883,  836. 

Id  King  v.  Russell,  6  Bam.  ^C.  566,  it  is  said  that, 
so  loDR  as  the  alleged  obstruction  is  for  the  public 
convenience,  there  can  be  no  reasonable  ground  of 
complaint. 

It  is  not  every  obstruction,  irrespective  of  its 
character  or  purpose,  that  is  illegal  though  not 
sanctioned  by  express  legislative  or  lawful  author- 
ity. On  the  contrary,  the  right  of  the  public  to 
the  free  and  unobstruotsed  use  of  a  street  or  way  is 
subject  to  reasonable  and  necessary  limitations. 
Simon  v.  Atlanta,  67  Ga.  618,  622,  44  Am.  Rep.  739. 

Obstructions  of  a  partial  and  temporary  char- 
acter from  the  necessity  of  the  case  and  for  the 
convenience  of  mankind  will  be  Justified,  when 
such  oljstructlons  occur  in  the  customary  or  con- 
templated use  of  the  highway,  and  the  question  of 
their  necessity  and  reasonableness  and  of  the  cus- 
tomary or  contemplated  use  is  one  for  the  con- 
sideration and  determination  of  the  Jury  under  all 
the  circumstances  of  each  particular  case.  Graves 
v.  Shattuck,  35  N.  H.  257,  264, 69  Am.  Dec.  536. 

Tet  obstructions  to  streets,  in  order  to  render 
them  legitimate,  must  be  such  as  are  reasonably 
necessary,  and  those  exercising  the  right  must  do 
so,  so  as  to  discommode  others  as  little  as  is  reason- 
ably practicable,  and  they  must  remove  the  ob- 
struction or  impediment  within  a  reasonable  time, 
having  regard  to  the  necessities  and  circumstances 
of  the  case.  Simon  v.  Atlanta,  67  Ga.  618,  622,  44 
Am.  Rep.  739. 

If  one  occupies  the  public  street  in  connection 
with  the  purposes  of  bis  trade  or  business,  for  an 
unreasonable  time,  and  thus  causes  inconvenience 
and  a  nuisance  to  the  public,  be  is  guilty  of  creat- 
ing a  public  nuisance,  and  he  cannot  Justify  his  oc- 
cupation of  such  road  by  reason  of  the  inconve- 
nience of  his  own  premises.  Rex  v.  Jones,  3  Campb. 
230. 

And  a  license  by  the  legislative  act  legalizing 
obstructions  in  the  streets  of  a  municipality,  which 
otherwise  would  be  nuisances,  is  dependent  upon 
the  legislative  will,  and  may  be  withdrawn.  Win- 
ter V.  Montgomery,  83  Ala.  589, 598. 

In  Graves  v.  Shattuck,  35  N.  H.  257,  264,  69  Am. 
Dec.  536,  it  is  said  that  a  Jury  must  determine  from 
all  the  circumstances  of  each  particular  case 
whether  any  object  permanently  placed,  tempo- 
rarily left,  or  slowly  moving  in  a  public  highway, 
is  or  is  not  a  common  nuisance,  and  at  common 
law  such  determination  must  depend  upon  their 
finding  of  the  fact  whether  the  given  object,  under 
all  the  circumstances  accompanying  its  occupation 
of  the  highway,  did  or  did  not  necessarily  obstruct 
the  free  passage  of  the  public  over  and  upon  such 
highway. 

Axvater  tank  used  for  watering  purposes,  erected 
in  the  streets  under  authority  of  the  municipality, 
cannot  be  removed  without  compensation  to  the 
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owner  unless  it  proves  a  nuisance,  as  it  is  not  one 
per  M.    Savage  v.  Salem,  28  Or.  881.  24  L.  B.  A.  787. 

So,  every  encroachment  upon  a  highway  is  not  a 
nuisance  per  te:  a  nuisance  must  be  something 
that  annoys  the  public.  Griffith  v.  McCuUum.  46 
Barb.  561,  564;  Burnham  v.  Hotchklss,  14  Conn.  311; 
State  V.  Merrit,  85  Conn.  314, 318. 

And  therefore  an  encroachment  which  does  not 
prevent  the  use  of  the  street  for  ordinary  purposes 
is  not  an  obstruction  constituting  a  nuisance. 
Howard  v.  Robbins,  1  Lans.  63. 

A  sleigh  left  standing  for  ten  or  fifteen  minutes 
for  the  purpose  of  unloading  goods  ought  not  to 
be  regarded  as  an  obstruction  or  nuisance  in  a  vil- 
lage street,  the  streets  being  intended  for  the  pur- 
pose of  permitting  the  transportation  of  goods  and 
the  like  in  vehicles  which  may  be  unloaded  upon 
the  sidewalks.    Sikes  v.  Manchester,  50  Iowa,  65, 69. 

Yet  a  city  has  no  power  to  authorize  the  placing 
of  any  encroachment  or  obstruction  upon  any 
street  or  sidewalk  except  the  temporary  occupa- 
tion thereof  during  the  erection  or  repairing  of  a 
building  on  a  lot  opposite  the  highway.  It  cannot 
legalize  a  nuisance.  Cohen  v.  New  York,  113  N.  Y, 
583,  537,  4  L.  R.  A.  406;  Ely  v.  Campbell, 59  How.  Pr. 
338;  People,  O'ReiUy,  v.  New  York,  59  How.  Pr. 
277;  La  very  v.  Hannigan,  20  Jones  &  S.  463. 

Temporary  obstructions  in  a  street  which  are 
reasonable  and  necessary  for  the  erection  of  a 
building  upon  an  adjacent  lot  do  not  constitute  a 
nuisance  provided  they  are  not  unreasonably  pro- 
longed, but  such  obstructions  are  Justified  only  so 
long  as  they  are  reasonable  and  necessary,  and  will 
not  Justify  the  owner  of  the  lot  in  leaving  an  ex* 
cavation  in  the  street  in  an  unsafe  condition, 
Stuart  V.  Havens,  17  Neb.  211. 

If  the  city  has  been  compelled  to  pay  damages 
for  injuries  sustained  by  reason  of  an  excavation 
in  a  highway  which  created  a  nuisance,  it  may  re- 
cover against  the  party  occasioning  the  same,  and 
are  not  in  pari  deiicto  as  they  are  bound  to  keep 
the  same  free  from  nuisances.  Portland  v.  Rich- 
ardson, 54  Me.  46,  80  Am.  Dec.  720. 

As  to  an  authorized  excavation,  see  McNaughton 
V.  Elkhart,  85  Ind.  384, 387,  infra,  IV. 

Where  the  city  council  have  no  authority  given 
to  extend  the  steps  of  a  building  in  a  particular 
street,  and  the  ordinance  specially  forbids  it,  any 
extension  thereof  by  the  owner  is  an  unauthor- 
ized obstruction  of  a  public  highway,  and  a  nuis- 
ance which  the  public  authorities  have  a  right  to 
abate.  Norfolk  City  v.  Chamberlain,  29  Gratt.  534, 
539. 

Where  the  charter  confers  power  to  prevent  the 
obstruction  and  encroachment  upon  a  public  street 
as  a  nuisance,  and  to  remove  the  same  after  notice 
to  the  owner,  any  authority  or  license  given  by 
the  authorities  for  the  erection  or  extension  of  the 
front  steps  of  a  building  into  the  highway  is  ultra 
vires,  and  cannot  bind  such  corporation.  Norfolk 
City  V.  Chamberlain,  29  Gratt.  534,589. 

A  city  has  a  right  to  maintain  an  action  to  pre- 
vent the  unlawful  obstruction  of  a  street,  where 
such  obstruction  amounts  to  a  public  nuisance. 
San  Francisco  v.  Buckman,  111  Cal.  25, 31. 

So.  although  an  obstruction  or  invasion  of  a  pub- 
lic street  may,  at  common  law,  or  by  reason  of 
some  act  prohibited  by  ordinance,  create  and  con- 
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pass  ordiDances  to  remoTe  nuisances  from  the 
streets,  and  to  ordain  and  enforce  all  ordi- 
nances, rules,  and  regulations  necessary  for 
the  peace,  good  order,  health,  and  safely  of 
the  town,  and  of  the  people  and  property 
t|ierein.  That  being  so  with  reference  to  such 
animals  as  cows,  it  would  seem  to  be  equally 
clear  that,  under  such  powers* as  the  mayor 
and  council  of  Hagerstown  have,  dogs  can  be 
prohibited  from  running  at  large  on  the  streets 
and  alleys  of  the  city. 
It  was  said  by  the  learned  judge  who  de- 


cided the  case  below,  that  **I  am  not  to  be  un- 
derstood as  deciding  that  the  municipal  au- 
thorities have  not  the  power  to  provide  for  the 
impounding  of  all  dogs  or  other  animals  run- 
ning at  large  upon  the  streets,  for  the  killing 
of  such  as  have  no  owners,  and  for  the  re- 
moval and  suppression  of  those  having  owners 
from  the  streets  and  highways  of  the  town  ;** 
but  he  was  of  the  opinion  that  the  ordinance 
was  void,  because  it  did  not  provide  for  notice 
to  the  owners  of  the  dogs  taken  under  its  pro- 
visions.   It  seems  to  us  that  when  it  is  deter- 


stitute  a  nuisance  per  s^,  and  tbougrb  the  city  may 
have  tbe  power  to  abate  it  without  Judicial  sBcer- 
tainment,  yet  the  right  to  proceed  by  way  of  suit 
also  exists  as  a  cumulative  remedy  to  abate  a  nui- 
sance and  to  cause  tbe  removal  of  the  obstruction. 
Llano  V.  Llano  County,  6  Tex.  Civ.  App.  132, 184. 

The  removal  of  obstructions  in,  or  cbanfflDpr  the 
frrade  of,  a  street  is  incidental  to  the  power  to 
keepthe  street  in  repair  and  free  from  nuisances 
if  it  IS  necessary  for  tbe  adequate  exercise  of  that 
power.  Wabash  R.  Co.  v.  Deftauce,  167  U.  S.  88, 4S 
L.ed.87. 

Under  a  city  charter  empowerinir  the  council  to 
make  regulations  to  secure  tbe  general  health  of 
the  inhabitants  and  prevent  and  remove  nuisances, 
and  to  open,  alter,  abolish,  extend,  establish, 
etc.,  the  streets  of  a  city,  an  ordinance  directing 
the  marshal  to  remove  obstructions  in  certain 
streets  which  prevent  the  public  from  free  access 
to  and  crossing  the  river  at  certain  points  used  as 
public  fords,  can  be  properly  enforced.  Compton 
V.  Waco  Bndge  Co.  62  Tex.  715. 

In  Skaggs  v.  Martinsville,  140  Ind.  476,  33  L.  U.  A. 
781,  an  ordinance  prohibiting  the  flowing  of  water 
from  a  flowing  well  or  spring  upon  any  street  or 
alley  was  held  to  be  within  tbe  grant  of  power  to 
control  streets  and  enforce  saoitary  regulations, 
and  was  not  uncotistitutlonal.  the  public  health  and 
safety  t)eing  a  proper  subject  of  legislation. 

But  where  power  is  given  to  regulate  the  use  of 
alleyways,  and  to  remove  obstructions  from  them, 
a  city  charter  contemplates  the  preservation  of  act 
ual  and  not  theoretical  easements,  and  the  protec- 
tion of  the  community  against  actual  nuisances 
which  intertere  with  tbe  accustomed  use  of  such 
passages.  Jackson  v.  People,  9  Mich.  HI,  77  Am. 
Dec.  491, 497. 

A  municipal  corporation  may  proceed  by  way  of 
injunction  to  restrain  a  nuisance,  such  as  the  ob- 
struction of  a  public  highway,  the  injury  being  to 
the  prop^ty  of  such  corporation  immediately. 
Moyamensing  Comrs.  v.  Long,  1  Pars.  Sel.  Eq.  Cas. 
143. 

Permitting  a  raft  of  wood  to  lie  longer  in  a  place 
than  the  regulations  of  tbe  city  authorities  require 
Is  productive  of  a  nuisance,  public  in  its  character, 
and  which  the  city  authorities  have  power  to  abate, 
inasmuch  as  it  obstructs  or  annoys  such  things  as 
are  of  daily  convenience  and  use.  Tourne  v.  Lee, 
8  Mart.  N.  S.  548,  20  Am.  Dec.  281. 

So,  an  action  will  lie  by  a  city  against  a  county, 
to  abate  and  remove  a  county  Jail  and  the  cesspool 
connected  therewith  from  a  public  square  of  the 
city,  the  same  being  an  obstruction  in  the  nature 
of  a  purpresture.a  public  nuisance,  and  also  foran 
abatement  of  tbe  cesspool  as  a  nuisance,  resulting 
from  its  Improper  construction,  the  same  being 
dangerous  to  tbe  public  health.  Llano  v.  Llano 
County,  5  Tex.  Civ.  App.  132. 

Where  tbe  statutes  point  out  the  remedies  given 
to  the  board  of  highway  commissioners  of  tbe  town 
for  tbe  removal  of  encroachments  upon  a  highway, 
they  must  adhere  to  such  remedies,  and  cannot 
cause  such  obstruction  to  be  otherwise  removed 
upon  the  ground  that  it  is  a  nuisance.  Griffith  v. 
McCuUum,  40  Barb.  561,  S64.  Hubbell  v.  Goodrich, 
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37  Wis.  84, 86,  and  Wyman  v.  State,  18  Wis.  664.  infra, 
to  same  eifect. 

In  People,  Chandler,  v.  Smith,  93  Cal.  490,  the  ac- 
tion was  brought  to  abate  a  nuisance  caused  by  the 
obstruction  of  a  public  street  In  a  city,  but  as  the 
question  turned  upon  the  admissibility  of  a  Judg- 
ment recovered  in  a  former  action  brought  against 
the  city,  by  which  action  the  plaintiff  established 
bis  title  to  the  land  in  question,  the  question  of  the 
power  of  the  authorities  to  at)ate  such  a  nuisance 
was  not  determined. 

Water  pipes  laid  by  the  water  commissioners,  ex- 
posed ak)ove  the  surface  and  therefore  not  in  tbe 
required  position,  and  liable  to  Injury  and  destruc. 
tion  from  frosts  and  the  effects  of  public  travel,  are 
a  public  nuisance,  and  may  be  removed  by  such 
commissioners,  and  also,  fn  case  of  their  refusal  or 
neglect  to  interfere,  by  tbe  public  authorities,  the 
same  being  an  obstruction  to  the  highway  and  a 
public  nuisaoce.  Jersey  City  Water  Comrs.  v. 
Hudson,  18  N.  J.  Bq.  420.  425. 

In  that  case,  however,  the  court  refused  to  pro- 
ceed by  way  of  injunction  to  ahAte  such  nuisance, 
for  tbe  reason  thatalthough  equity  bas  Jurisdiction 
by  way  of  injunction  to  restrain  a  public  nuisance, 
yet  it  will  not  interfere  in  cases  where  the  object 
can  be  attained  in  ordinary  tribunals. 

But  if  the  otMtructlon  or  encroachment  is  not  a 
public  nuisance,  and  is  not  wilfully  placed  in  the 
highway,  the  supervisors  have  no  power  to  cause 
the  summary  removal  thereof;  and  in  sucb  a  case 
if  a  remedy  is  given  by  statute  it  must  be  resorted 
to.  Hubbell  v.  Goodrich,  37  Wis.  84,  86;  Wyman  v. 
State,  13  Wis.  664. 

The  obstruction  or  encroachment  contemplated 
by  9  1826  of  the  Wisconsin  Revised  Statutes  must  be 
placed  intentionally,  wilfully,  and  maliciously. 
Pauer  v.  Albrecht,  72  Wis.  416^  State  v.  Leaver,  62 
Wis.  387;  Hubbell  v.  Goodrich,  87  Wis.  84;  State  v. 
Preston,  84  Wis.  675;  Childs  v.  Nelson.  09  Wis.  125. 

In  Fresno  v.  Fresno  Canal  &  Irrig.  Co.  98  Cal.  179. 
180,  action  was  brought  by  tbe  city  to  abate  as  a 
nuisance  a  certain  ditch  or  canal  which  ran 
through  parts  of  certain  streets  of  the  city,  which 
canal  had  been  constructed  at  great  expense  more 
than  five  years  before  the  incorporation  of  the  city 
and  in  the  face  of  and  without  objection  of  the  su- 
pervisors of  the  county  or  of  the  public,  and  the 
court  beld  that  under  such  circumstances  if  the 
nuisance  existed  merely  in  the  manner  in  which  the 
canal  was  conducted  or  managed  it  was  a  nuisance 
which  could  be  i^medied  without  a  total  destruc- 
tion of  the  property,  and  therefore  the  company 
should  be  enjoined  irom  conducting  the  cauMl  in 
such  a  manner  as  to  make  it  a  nuisance,  but  that  a 
total  destruction  of  the  property  should  not  be  de- 
creed, and  the  court  reversed  the  order  of  the 
court  below  which  ordered  the  canal  to  be  entirely 
abated,  filled  up,  and  destroyed  as  a  nuisance  i>erM, 
In  this  case  the  canal  had  existed  for  over  eleven 
years  prior  to  the  abatement  of  the  nuisance. 

As  to  authorized  obstructions  on  streets,  see  note 
to  Spencer  v.  Andrew  (Iowa)  12  L.  R.  A.  116. 

Upon  the  question  of  proceedings  by  way  of 
mandamus  to  compel  the  removal  of  obstructions 
from  highways,  see   note  to  People,   Brokaw,  v. 
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miDed,  as  we  do,  that  the  power  was  vested  in 
the  mayor  and  council  to  prevent  dogs  from 
running  at  large,  and  to  enforce  it  by  impound- 
ing them,  the  case  is  practically  determined  in 
favor  of  the  city.  It  is  true  thai  dogs  are  now 
generally  recognized  as  property.  At  common 
faw  civi)  actions  could  always  be  maintained 
for  their  recovery,  although  they  were  not  re- 
garded as  the  subjects  of  larceny.  But  they 
are  of  a  qualified  kind  of  property,  and  such 
as  is  peculiarly  the  subject  of  police  regula- 
tions.   They  have  never  ranked  with  such  do- 


mestic animals  as  horses,  cattle,  and  sheep,  in 
which  the  owner  has  an  unqualified  and  com- 
plete properly.  Various  reasons  have  been 
assigned  for  the  distinction,  among  which  are 
that  dogs  are  not  used  for  food,  husbandry,  or 
as  beasts  of  burden,  but  are  generally  used 
either  for  the  mere  whim  or  pleasure  of  the 
owner,  or  for  such  purposes  as  are  calculated 
to  arouse  their  natural  ferocity  to  some  extent, 
such  as  hunting,  protection,  etc.  But  prob- 
ably the  most  potent  reason  for  subjecting 
them  to  more  control  than  other  domestic  ani- 
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b.  StaUA,  sTuiiD'Casea^  signboards^  etc 

Id  La  very  v.  Hannigan,  20  Jones  &  S.  463.  the  dis- 
playing of  goods  upon  the  sidewalk,  and  the  struc- 
tures erected  therefor,  were  held  to  amount  to  a 
nuisance,  and  an  obstruction  of  the  street  restrain- 
able  hy  Injunction. 

Busiueas  cannot  be  conducted  upon  the  public 
streets,  and  the  constant  placing  of  show-cases  for 
the  exhibition  and  sale  of  goods  thereon  is  unau- 
thorized and  illegal.  Slmls  v.  Brookfleld,  18  Misc. 
568. 

A  fruit  and  confectionery  store  placed  upon  the 
sidewalk  of  a  public  street  is  a  public  nuisance 
which  the  authorities  can  remove.  Com.  v.  Went- 
worth.  Brightly  (Pa.)  318. 

So.  under  a  charter  giving  power  to  remove 
buildings,  posts,  steps,  fences,  or  other  obstruc- 
tions or  nuisances  in  the  public  streets,  lanes,  al- 
leys, sidewalks,  or  public  squares  of  the  city  the 
authorities  have  power  to  summarily  remove  a  fish 
box  erected  upon  the  sidewalk  by  the  authority  of 
the  city  officials,  especially  after  notice.  Laing  v. 
Amerlcus.  86  Ga.  756,  757. 

In  People,  Bentley,  v.  New  York,  18  Abb.  N.  C, 
123,  a  mandamus  was  granted  to  compel  the  re- 
moval  of  a  certain  show-case  as  an  obstruction  to 
the  street  and  a  nuisance,  the  court  declaring 
show-cases  upon  a  sidewalk  extending  beyond  the 
house  line  and  taking  up  the  space  Intended  for  the 
use  of  the  public  a  nuisance  removable  by  the 
proper  authorities. 

And  in  Simis  v.  Brookfleld,  13  Misc.  569,  the  court 
upheld  the  action  of  the  public  authorities  in  re- 
moving certain  show-cases  in  front  of  business 
premises  which  caused  an  obstruction  to  the  side- 
walk as  being  illegal  and  unauthorissed.  In  this 
case,  however,  such  show  cases  were  not  specifi- 
cally declared  to  be  nuisances  by  the  ordinance 
under  which  they  were  sought  to  be  restained,  al- 
though the  cases  relied  upon  in  the  opinion  dealt 
with  such  and  similar  obstructions  as  nuisances. 

Under  Mass.  Gen.  Stat.  chap.  18,  8 11,  Pub.  Stat. 
chap.  27,  S  15,  towns  have  power  to  make  such 
necessary  orders  and  by-laws,  not  repugnant  to  the 
laws  of  the  state,  for  directing  and  managing  their 
prudential  affairs,  preserving  the  peace  and  good 
order,  and  maintaining  the  internal  police  thereof, 
as  they  may  Judge  most  conducive  to  the  welfare 
of  the  town,  and  therefore  an  ordinance  which  pre- 
vents the  placing  of  show-boards  and  Mgns  upon 
the  sidewalk  so  as  to  obstruct  It,  and  also  the  carry- 
ing of  placards  and  signs  for  the  purpose  of  dis- 
playing them,  the  tendency  of  which  may  be  to  col- 
lect crowds  and  thus  Interfere  with  the  use  of  the 
sidewalk  by  the  public  and  lead  to  disorder.  Is  rea- 
sonable. Com.  v.  McCafferty,  145  Mass.  884.  In  this 
case,  however,  it  did  not  further  appear  whether 
the  carrying  or  displaying  of  such  placard  or  sign 
was  a  publtc  nuisance. 

So,  ao  ordinance  of  a  city  council  forbidding  the 
erection  of  a  horse  rack  or  place  for  hitching  horses 
on  a  public  square  or  street  or  alley  of  a  city,  en- 
acted under  the  charter,  is  sufficient  to  authorize 
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the  public  authorities  to  abate  a  nuisance  by  the 
destruction  of  such  racks.  Samuels  v.  Nashville,  3 
Sneed,  286. 

And  stands  and  booths  erected  upon  the  sidewalks 
and  streets  for  the  purposes  of  trade,  without  the 
sanction  of  the  legislature,  are  public  nuisances. 
Ely  v.  Campbell.  59  How.  Pr.  838.  385. 

In  Costello  v.  State,  108  Ala.  45,  86  L.  R.  A.  808,  a 
permanent  and  exclusive  appropriation  of  a  por- 
tion of  a  sidewalk  next  to  a  building  for  a  fruit 
stand  was  said  to  constitute  an  indictable  nuisance 
although  erected  on  the  covering  ;of  an  open  way 
to  a  cellar  which  had  existed  without  objection  for 
several  years,  and  was  erected  under  a  license  from 
the  city. 

So  a  fruit  and  vegetable  stand  extending  8  feet 
on  a  sidewalk  used  by  a  store  keeper  in  connection 
with  the  store  and  In  front  thereof  is  a  public  nui- 
sance abatable  by  the  city  authorities.  C^ty  v. 
Daub.  1  Lane.  L.  Rev.  306. 

But  the  board  of  health  of  the  city  has  no  power 
under  the  New  York  act  of  1866  to  interfere  with  or 
remove  stalls  or  stands  on  the  sidewalks  and  streets 
of  a  city  attached  to  a  public  market,  either  on  the 
ground  that  the  same  obstruct  a  public  street  or 
are  a  nuisance,  the  act  being  construed  as  appHoa. 
ble  oiily  to  such  obstructions  as  are  dangerous  to 
lifeorhealth.  andif  such  obstructions  are  not  of 
that  character  the  act  does  not  apply.  Hoffman 
V.  Schultz,  81  How.  Pr.  885,  896. 

An  ordinance  providing  that  the  sidewalk  shall 
be  of  a  certain  width  on  one  side  of  the  street,  and 
that  so  many  feet  of  it  next  to  the  traveled  part  of 
the  street  shall  be  of  a  uniform  grade  and  kept 
clear  of  all  obstructions,  permanent  or  temporary, 
leaving  a  certain  space  next  to  the  stores  without 
any  grade  to  be  kept  for  the  use  of  the  Btore8,whlch 
latter  space  is  occupied  by  the  owners  of  the  stores 
and  protected  on  the  sides  by  iron  rails  (In  which 
space  the  defendant  placed  a  lemonade  and  ice- 
cream stand),  is  unreasonable  and  void,  and  cannot 
be  upheld,  upon  the  ground  that  such  use  of  the 
street  is  an  obstruction  of  the  enjoyment  of  the 
same  by  the  public  and  therefore  a  nuisance. 
Barling  v.  West.  29  Wis.  807,  815,  9  Am.  Rep.  676. 

In  the  above  case  of  Barling  v.  West,  219  Wis.  807, 
3l5.  9  Am.  Rep.  676,  the  court  stated  that  the  trade 
of  a  lemonade  and  Ice-cream  stand  was  in  itself  per. 
fectly  lawful,  and  its  restraint  and  regulation  were 
not  demanded  by  the  public  welfare,  nor  for  the 
good  order  of  the  village,  nor  for  the  benefit  of 
trade  and  commerce,  nor  for  the  health  of  the  citi- 
zens, and  that  such  an  ordinance  was  an  invasion 
of  private  rights,  an  unwarranted  interference 
with  an  entirely  Innocent  and  lawful  business;  the 
law  not  allowing  any  right  of  property  to  be  in- 
vaded under  the  guise  of  a  police  regulation  for  the 
preservation  of  health  when  it  is  manifest  that  such 
is  not  the  object  and  purpose  of  the  regulation. 

In  Hairs  Case.  1  Mod.  76,  2  Keble,  846,  Vent.  169,  it 
was  held  that  a  booth  for  rope  dances  erected  in  a 
public  street  was  a  public  nuisance  as  occasioning 
broils  and  fighting  and  drawing  rogues  to  the  place. 

And  in  New  Orleans  Gaslight  Co.  v.  Hart,  40  La. 
Ann.  474,  the  court  recognized  the  right  of  a  munici- 
pality to  cause  the  removal  of  lamp  posts  as  an 
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mala  is  the  fact  tbat  they  are  so  subject  to 
hydrophobia,  which  is  so  readily  communi- 
cated not  only  tu  other  animal.o,  but  to  human 
beings,  when  bitten  by  a  dog  afflicted  with  tbat 
most  terrible  disease.  Fortunately,  cases  are 
rare,  as  compared  with  the  number  of  dogs 
tbat  are  to  be  found  in  most  places,  but  the 
damage  that  may  be  done  by  one  mad  dog  is 
fearful  to  contemplate.  Conceding,  then,  that 
the  appellant  corporation  has  the  power  to 
prohibit  dogs  from  running  at  large,  and 
knowing  that  the  law  does  make  a  distinc- 


tion between  them  and  other  domestic  animals, 
courts  cannot  say,  as  a  question  of  law,  that  an 
ordinance  of  this  character  is  wholly  unreason- 
able and  void,  as  we  would  have  to  do  to  set  it 
aside.  We  cannot  assume  that  it  may  not  be 
reasonably  necessary  to  prohibit  dogs  from 
running  at  large  in  a  city  the  size  of  Uagers- 
town,  nor  can  we  say  that  can  be  accomplished 
without  some  such  provisions  as  tbo^e  in- 
cluded in  this  ordinance.  There  are  various 
kinds  of  dogs.  Some  are  very  valuable,  oth- 
ers utterly  worthless;  some    whose    owners 


obstruction  to  tbe  ftreets,  although  it  did  not  ap- 
pear that  tbe  aanoe  were  removed  as  nuisaooes. 

In  Spencer  v.  Andrew,  8^  lowf^  14, 12  L.  U.  A.  115, 
actioo  was  brought  to  contest  tbe  right  of  tbe 
dctendant  to  set  up.  maintain,  and  use  a  weigh. 
Ing  scale  in  the  streets  of  the  town,  and  to  restrain 
the  use  of  the  same  as  an  obstruction  to  the  street 
and  a  nuisance,  but  tbe  court  distinguished  the 
case  from  that  of  Emerson  v.  Babcock.  66  Iowa, 
266,  upon  tbe  ground  that  in  the  case  then  before 
the  court  the  scales  were  put  up  by  permission  lor 
the  purpose  of  serving  the  public  need,  while  in  the 
previous  case  there  was  no  permission,  and  the 
maintaining  of  tbe  scales  was  a  trespass. 

Yet  any  obstruction  to  the  right  of  passage 
through  or  to  the  proper  use  of  any  alley  by  those 
entitled  thereto  cannot  be  considered  as  a  public 
wrong,  and  it  cannot  be  assumed  as  a  matter  of 
course  that  a  platform  erected  in  such  an  alley  is 
an  obstruction  or  a  public  nuisance,-especiaily 
where  it  does  not  cause  any  unusual  inconveni- 
ence, an  alley  not  being  considered  as  a  public 
highway  or  governed  by  tbe  rules  relating  thereto. 
Bagley  v.  People,  43  Mich. 355, 38  Am.  Rep.  192. 

See  also  White  v.  Kent.  11  Oblo  St.  55(1.  563.  and 
Clark  v.  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590,  infra, 
IV.  g. 

See,  further,  as  to  selling  upon  the  public  streets 
as  a  nuisance,  IV.  e,  infra. 

c.  BuUdingsand  fence^i. 

In  People,  Wooster,  v.  Maher.  141  N.  Y.  380,  It  is 
said  tbat  a  building  projecting  into  tbe  street  and 
so  creating  an  obstruction  and  a  public  nuisance, 
even  though  originally  built  with  the  consent  of 
the  city,  may  be  abated  by  the  public  as  a  public 
nuisance. 

No  private  person  has  a  right  to  erect  any  struc- 
tures upon  the  public  streets  of  an  incorporated 
town  for  business  purposes,  and  if  he  does  so  he 
may  be  required  to  remove  the  same  and  willnot  be 
thereby  deprived  of  any  right,  and  any  permit  for 
such  purpose  must  be  taken  as  a  mere  license  and 
therefore  revocable  under  9  4089  of  tbe  Iowa  Code 
declaring  buildings  or  otber  structures  upon 
public  highways  to  be  nuisances,  which  C  456  gives 
tbe  to  wn  council  power  to  abate.  Emerson  v.  Bab  - 
cock,  66  Iowa,  258.  In  this  case  platform  scales 
were  removed  from  tbe  streets  by  tbe  city  authori- 
ties under  its  ordinance. 

Where  power  is  given  to  the  trustees  of  an  incor- 
porated village  to  exercise  the  powers  and  duties 
of  highway  commissioners  within  tbe  limits  of  such 
village  so  far  as  such  powers  are  consistent  with 
other  parts  of  the  act  giving  power  to  highway 
commissioners,  such  board  may  proceed  to  remove 
structures  which  have  become  ot)structlon8  and 
nuisances  upon  streets  witbout  giving  notice,— es- 
pecially where  there  is  a  provision  In  the  act  re- 
quiring such  a  board  so  to  do.  Walker  v.  Cay  wood, 
31  N.  Y.  51, 64. 

Wbere  a  building  is  erected  so  as  to  obstruct  the 
public  travel  upon  a  public  highway  it  is  tbe  duty 
of  tbe  highway  commissioners  to  remove  the  same 
even  in  a  summary  manner,  upon  tbe  ground  tbat 
In^case  of  such  a  building  entirely  obstructing  a 
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highway  it  would  t)e  absurd  to  hold  tbat  such  com- 
missioners must  leave  it  until  some  individual  who 
was  specially  injured  by  tbe  nuisance,  should  tear 
it  down  or  remove  it.  Cook  v.  Harris,  61  N.  Y.  448;. 
454. 

In  Bybee  V.  State,  94  Ind.  443,447.  48  Am.  Rep. 
175,  it  is  said  tbat  tbe  permanent  and  exclusive  use 
and  occupancy  of  any  public  street  or  highway  by 
any  person  by  the  erection  or  maintenance  of  any 
structure  tberpon  or  beneath  or  above  the  surface, 
which  wrongfully  obstructs,  or  may  obstruct, such 
street  or  highway,  is  a  misdemeanor  within  tbe 
meaning  of  tbe  Indiana  statute  (Rev.  S^at.  1>VI, 
6  1964),  punishable  as  a  public  nuisance,  and  tbat 
tbe  question  whether  or  not  the  particular  struc- 
ture obstructs  or  may  obstruct  wrongfully  ihe 
public  street  or  highway  is  a  question  of  tact  for 
the  court  or  Jury.  To  tbe  same  effect.  Grove  v. 
Fort  Wayne,  45  Ind.  429,  15  Am.  Kep.  262;  Center- 
vllle  V.  Woods,  57  Ind.  192;  Logansport  v.  Dick,  70 
Ind.  65,  36  Am.  Rep.  166. 

If  a  building  erected  in  a  street  constitutes  a 
public  nuisance,  the  city,  through  its  common  coun- 
cil, has  power  to  abate  such  nuisance  as  often  as 
It  may  be  repeated,  and  it  may  also  Institute  Judi. 
cial  proceedings  to  prevent  or  remove  such  obatruc- 
tlons.  Cheek  v.  Aurora,  92  Ind.  107.  112, 113.  In 
this  case  It  was  sought  to  restrain  tbe  action  of  tbe 
public  authorities,  acting  under  notice  served  by 
them,  hi  pulling  down,  destroying,  and  removing 
certain  wooden  buildings  with  sheds  and  wooden 
structures  connected  therewith,  which  obstructed 
the  street  and  excluded  tbe  public  from  the  use 
thereof,  but  tbe  court  denied  relief  and  uphsid  the 
proceedings  of  the  public  authorities. 

So,  If  a  street  is  legally  established  and  opened, 
the  common  council  of  a  city  has  full  authority  to 
order  the  removal,  and,  in  case  of  refusal  to  obey 
the  order,  to  remove  wooden  buildings  standing  in 
a  street  and  constituting  a  nuisance  tbereon.  it  be- 
ing the  duty  of  the  city  to  see  that  its  streets  are 
clear  of  nuisances  and  obstructions.  In  this  case 
the  action  was  in  trespass  against  the  city  to  re- 
cover damages  for  the  tearing  down  and  demol- 
ishing of  the  plalntiff^s  wooden  building,  but  the 
right  of  the  city  was  maintained.  Hawley  v.  Har- 
rall,  19  Conn.  142, 153. 

Where  the  erection  or  structure  itself  constitutes 
a  nuisance,  as  where  it  is  put  up  in  a  public  street, 
its  removal  is  necessary  for  the  abatement  of  a  nui- 
sance. Barclay  v.  Com.  25  Pa.  503,  505, 64  Am.  Dec, 
715. 

So,  wbere  a  building  or  structure  is  erected,  or 
encroaches  upon  the  highway,  the  same  has  been 
held  to  be  abatable  by  the  municipal  authorities  as 
a  nuisance. 

But  a  municipal  corporation,  before  it  can.  by  its 
mere  declaration  that  a  dwelling  house  is  a  nui- 
sance, subject  it  to  removal,  must  first  resort  to 
some  proper  Judicial  proceeding,  giving  the  owner 
or  occupant  an  opportunity  to  be  heard.  Teass  v. 
St.  Albans,  38  W.  Va.  1, 19  L.  It,  A.  805J,  in  which 
case  it  was  sought  to  restrain  tbe  action  of  tbe  city 
authorities  in  tearing  down  tbe  plaintiff*8  house, 
which  was  alleged  to  encroach  on  a  public  street. 

And  under  tbe  Georgia  Code,  notice  is  necessary 
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might  readily  come  to  their  relief  if  seized  for 
runniog  at  large,  while  there  are  olhers  that 
either  have  no  owners,  or,  if  they  have,  would 
not  be  acknowledged  by  them  if  a  fine  might 
be  the  result  of  such  recognition.  In  the  case 
of  Sentell  v.  I^ew  Orleans  <fc  C.  R,  Co.  (decided 
by  the  Supreme  Court  of  the  United  States  on 
April  26,  1897).  166  U.  S.  698,  41  L.  ed.  1169, 
the  court  said  it  was  practically  impossible  by 
statute  to  distinguish  between  valuable  and 
worthless  doffs,  and,  ''acting  upon  the  principle 
that  there  is  out  a  qualified  property  in  them. 


and  that,  while  private  interests  require  that 
the  valuable  ones  shall  be  protected,  public 
interests  demand  that  the  worthless  shall 
be  exterminated,  thev  have,  from  time  im- 
memorial, been  considered  as  holding  their 
lives  at  the  will  of  the  legislature,  and  prop- 
erly falling  within  the  police  power  of  the  sev- 
eral states. ''  Again,  it  was  said  that  legislation 
on  the  subject  *'is  based  upon  the  theory  that 
the  owner  of  a  really  valuable  dog  will  feel  suf- 
ficient interest  in  him  to  comply  with  any  rea- 
sonable regulation  designed  to  distinguish  him 


before  a  house  can  be  pulled  down  or  destroyed  by 
such  authorities  in  order  to  abate  a  nuisaooe. 
Pruden  v.  Love,  67  Ga.  190, 192. 

Any  permanent  obstruction  to  a  public  highway, 
such  as  that  caused  by  the  erection  of  a  fence  or 
building  thereon.  Is  not  of  itself  a  nuisance  al- 
though it  may  not  operate  as  an  actual  obstacle 
to  travel,  or  work  a  positive  inconvenience  to  any- 
one.   State  V.  Edens,  85  N.  C.  522,  5:28. 

So,  the  public  are  not  deprived  of  their  rights 
by  encroachment.  Buildings  erected  on  public 
grounds  or  on  highways  acquire  no  right  either  on 
account  of  time  or  expenditure.  Philadelphia  v. 
Philadelphia  &  U.  R.  Co.  56  Pa.  266, 268. 

A  building  or  a  fence  placed  across  a  street  or 
other  highway  without  authority  of  law  is  a  nui- 
sance which  may  be  abated  by  the  proper  authori- 
ties.   Compton  V.  Waco  Bridge  Co.  62  Tex.  715. 

In  Garland  v.  Towne,  55  N.  H.  55,  60.  it  is  said  that 
the  erection  or  continuance  of  a  building  upon  or 
over  any  highway  is  a  nuisance.  In  that  case, 
however,  the  action  was  brought  by  a  private  in- 
dividual to  recover  damages  tor  injury  sustained 
by  the  falling  of  snow  and  ice  from  the  roof  of  the 
building  upon  the  plaintiff. 

So,  buildings  and  fences  erected  upon  a  public 
square,  obstructing  the  public  in  the  use  of  the 
same  as  a  square  are  nuisances  which  a  municipal- 
ity has  a  right  to  abate  and  to  restrain.  People, 
Bryant,  v.  Holladay,  93  Cal.  248. 

In  State  v.  Mobile,  5  Port.  (Ala.)  279,  80  Am.  Dec 
564,  the  erection  of  a  market  place  in  the  middle  of 
a  public  street  was  restrained  as  a  nuisance  to  the 
public,  as  Interfering  with  their  enjoyment  of  the 
streets. 

So,  the  erection  of  a  market  house  in  the  public 
streets  or  squares  of  a  city  will  be  re^itrained  in 
equity  as  a  nuisance  at  the  instance  of  the  public. 
Columbus  v.  Jacques,  39  Ga.  506.  512. 

And  in  Com.  v.  Rush,  14  Pa.  186,  a  private  dwell- 
ing house  dedicated  to  a  speclflo  public  use,  men- 
tioned in  the  act  of  legislature,  erected  upon  a 
public  square,  was  held  to  be  a  nuisance  restraina- 
ble  by  injunction  or  by  indictment,  and  not  justi- 
fiable by  any  authority  derived  from  the  city  coun- 
cil, the  facts  showing  that  the  damage  was  irre- 
parable. 

Again,  a  building  standing  on  wheels,  and  imple- 
ments of  machinery  used  in  removing  the  same, 
left  standing  upon  a  highway  so  as  to  encumt>er 
and  render  the  same  unsafe,  may  be  removed  by 
the  superintendent  of  streets,  as  a  public  officer  of 
a  municipal  corporation,  as  a  nuisance.  Day  v. 
Green,  4  Cush.  433. 

And  again,  a  stone  walk  85  feet  long  and  5  feet 
wide  Inclosing  an  areaway  to  a  basement  erected 
in  the  highway  is  a  nuisance  per  ise  which  cannot  t>e 
legalized  by  a  license  from  the  public  authorities 
without  express  authority.  Smith  v.  McDowell, 
148  111.  51,  22  L.  R.  A.  393. 

So,  a  building  extending  10  feet  5  inches  into  a 
public  road  is  a  public  nuisance  removable  by  the 
highway  commissioners,  even  though  it  does  not 
entirely  obstruct  the  road.  Van  Wyck  v.  Lent,  38 
Hun,  301,  303. 

And  m  Lutterloh  v.  Cedar  Keys,  15  Fla.  306,  a 
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building  erected  in  the  center  of  a  street  60  feet 
wide  immediately  in  front  of  a  building  occu- 
pied as  stores  and  sleeping  apartments  and  suitable 
for  dwelling  purposes,  for  the  purpose  of  a  public 
market  and  as  a  pound  for  confining  swine  and 
other  animals,  was  deemed  a  public  nuisance.  In 
this  case,  however,  the  action  was  against  the  mu- 
nicipal authorities  to  restrain  their  using  the  mar- 
ket for  the  purposes  of  creating  a  nuisance. 

Again,  in  State  v.  Leaver,  62  Wis.  387,  392,  a  bam, 
erected  within  the  limits  o(  the  east  side  of  a  street 
in  the  city,  although  it  did  not  necessarily  stop 
travel  on  the  highway,  was  held  to  be  an  obstruc- 
tion which  might  be  summarily  removed  by  the 
overseer  under  §  1326  of  Hie  Wlscooein  Revised 
Statutes,  although  in  that  case  the  court  did  not 
expressly  hold  such  obstruction  to  be  a  nuisance. 

In  Cook  v.  Covll,  18  Hun,  288, 290,  it  was  said  to  be 
doubtful  whether  the  New  York  Revised  Statutes 
relating  to  encroachments  upon  highways  as 
amended  by  chap.  125  of  the  laws  of  1870,  which 
referred  only  to  encroachments  by  fences,  had  ref- 
erence to  encroachments  upon  a  highway  by  means 
of  a  bam,  so  that  proceedings  could  be  had  under 
such  statute  for  the  removfil  thereof. 

A  building  or  other  obstruction  of  a  like  nature, 
erected  upon  a  street  without  the  sanction  of  the 
legislature,  is  a  public  nuisance,  and,  in  the  absence 
of  such  legislative  grant,  no  power  exists  in  the 
municipal  authorities  to  grant  permission  to  erect 
the  same,— especially  where  the  charter  confers  no 
such  power.  Daly  v.  Georgia  Southern  &  F.  R.  Co. 
80  Ga.  793,  797.  In  this  case  the  erection  consisted 
of  a  street  railroad  erected  longitudinally  upon 
the  street. 

And  a  city  ordinance  prohibiting  the  erection  of 
private  hospitals  within  the  city  limits  upon  the 
ground  that  the  same  may  be  injurious  to  health 
and  so  become  a  nuisance  has  t)een  upheld  in 
Milne  v.  Davidson,  5  Mart.  N.  S.  409, 16  Am.  Dec. 
189.  191. 

A  stone  wall  erected  across  a  highway  is  a  public 
nuisance.    Allen  v.  Lyon,  2  Root,  213. 

Again,  a  house  standing  upon  a  highway,  ruinous 
and  likely  to  fall  down,  is  a  public  nuisance  for 
which  the  occupier  is  answerable  to  the  public,  the 
danger  concerning  the  public.  Reg.  v.  Watts,  1 
Salk.  857. 

In  Daublin  v.  New  Orleans.  1  Mart.  (La.)  186,  the 
court  Justified  the  prooeedings  taken  by  the  city 
authorities  whereby  they  pulled  down  and  re- 
moved a  house  built  by  the  plaintiff  beyond  the 
line  marked  out  by  the  city  surveyor,  the  same  be- 
ing a  nuisance  as  an  obstruction  of  a  street. 

And  a  county  Jail  and  cesspool  in  connection 
therewith,  erected  in  the  public  square  of  the  city, 
is  an  obstruction  in  the  nature  of  a  public  nui- 
sance which  may  be  abated  by  the  public  authori- 
ties. Llano  V.  Llano  County,  5  Tex.  Civ.  App. 
132. 

So,  a  wall  two  stories  high,  exposed  to  the  weather 
after  the  house  is  burned,  situated  upon  the  edge 
of  a  sidewalk,  insecure  and  dangerous,  is  a  nui- 
sance which  the  municipality  are  bound  to  abate, 
—especially  where  it  is  shown  that  it  cannot  fall  in 
the  direction  of  the  sidewalk  without  falling  upon 
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from  the  common  herd."  To  show  how  far  the  i 
courts  of  other  states  have  sustained  laws  of  this 
character,  we  will  briefly  refer  to  some  of  the 
cases.  In  Jenkins  v.  BaUantyne,  8  Utah,  245, 
16  L.  R.  A.  689,  it  was  held  that  an  ordinance 
makine  a  dog  liable  to  be  killed  by  any  per- 
son unless  registered  and  collared  as  provided 
by  the  ordinance,  is  not  iD  violation  of  the  con- 
stitutional provision  atraiust  depriving  a  per- 
son of  property  without  due  process  of  law, 
but  is  a  valid  police  regulation.    In  Nehr  v. 


S^aie,  85  Neb.  688.  17  L.  R.  A.  771,  a  statute 
was  declared  valid  which  provided  that,  if  a 
dog  be  found  running  at  large  without  a  good 
and  sufficient  collar,  with  a  metallic  plate  on 
which  the  name  of  the  owner  is  plainly  in- 
scribed, no  action  could  be  maintained  for 
killing  him.  In  PUUr  v.  Forehand,  100  Mass. 
186.  1  Am.  Rep.  94,  97  Am.  Dec.  82,  it  was 
decided  that  iiuthority  to  regulate  the  keeping 
of  dogs  under  the  penalty  of  having  them 
summarily  destroyed,  without  previous  adju- 


It.  Parker  v.  Mason.  89  Ga.  725,  729,  99  Am.  Dec. 
486. 

Under  a  charter  givingr  power  to  municipal  au- 
thorities over  the  streets,  and  to  remove,  inter  ali(u 
buildings  or  other  structures  or  nuisances  there- 
from, the  city  is  Justified  in  removinar  a  wall  at  the 
ed^e  of  the  sidewalk  left  in  a  dangrerous  condition 
by  reason  of  fire.  Parker  v.  Macon,  89  Ga.  725, 729, 
99  Am.  Dec.  486. 

And  a  wall  extending:  10  feet  into  a  highway, 
even  though  it  leaves  sufiicient  room  to  pass  and 
repass  safely,  is  a  nuisance  abatable  by  the  public 
authorities  under  the  Connecticut  General  Stat- 
utes.   State  V.  Knapp,  6  Ck>nn.  415, 16  Am.  Dec.  68. 

So,  the  Tennessee  act  of  January  29,  1879,  con- 
demning all  buildings,  cisterns,  wells,  privies,  and 
other  erections  in  the  tazinir  district,  which  on  in- 
spection are  found  to  be  unhealthy,  as  nuisances, 
does  not  conflict  with  the  provisions  of  the  Consti- 
tution. Tbeilan  v.  Porter,  14  Lea,  622, 62  Am.  Kep. 
173. 

Where  the  city  based  its  claim  to  relief  in  equity 
upon  the  ground  that  the  encroachment  com- 
plained of  was  a  public  nuisance,  and  impeded  and 
interrupted  the  travel  upon  the  streets,  and  inter- 
fered with  business  u|^n  them,  and  that  it  nar- 
rowed the  streets  to  the  injury  of  the  public  and  of 
the  property  owners  in  the  vicinity,  and  averred 
that  the  injury  to  the  streets  atad  other  property  in 
the  city  was  irreparable,  but  there  was  no  finding  in 
the  decree  of  the  court  below  in  accordance  with 
such  allegation,  and  no  proof  in  the  record  to  sus- 
tain them,  the  decree  of  the  court  directing  the 
wails  of  the  buildings  to  k)e  torn  down  because  they 
encroached  4i  inches  upon  the  street  was  reversed. 
Big  Rapids  v.  Comstock,  65  Mich.  78. 

And  it  has  been  held  that  when  the  boundaries 
of  a  highway  are  certain,  the  continuance  of  a 
building  in  such  highway  cannot  l>e  Justified  by 
any  length  of  time  less  than  forty  years,  but  the 
same  may  be  abated  as  a  nuisance.  Com.  v.  Blais- 
dell,  107  Mass.  284. 

The  fact  that  the  ashler  or  true  wall  of  the  front  of 
a  building  is  upon  the  line  of  a  street  as  regulated 
by  act  of  assembly  and  given  to  the  defendant  by 
the  surveyor  of  the  district,  and  that  it  is  only  an 
ornamental  portion  of  the  front  which  projects 
over  the  line  from  6  to  16  inches,  does  not  constitute 
the  same  a  nuisance,— especially  where  it  is  shown 
that  such  custom  has  existed  for  years,  and  that 
the  common  council  have  not  passed  upon  the 
subject.  Philadelphia  Presbyterian  Bd.  of  Publi- 
cation, 9  Phila.  469. 

Yet  even  if  an  encroachment  upon  a  highway  by 
means  of  a  building  extending  6|  feet  Into  the 
street  is  a  nuisance,  it  will  Justify  only  such  a  de- 
gree of  abatement  as  will  enable  the  public  to  en- 
large the  right  of  way.  Howard  v.  Bobbins,  1 
Lans.  63. 

Under  a  city  ordinance  declaring,  inter  alia^  the 
obstruction  of  the  public  street  to  be  a  nuisance, 
the  erection  of  a  structure  on  a  certain  street,  con- 
trary to  the  provisions  of  the  ordinance,  is  a  nui- 
sance, to  abate  which  the  proceedings  may  be 
brought  in  the  name  of  the  commonwealth  for 
the  use  of  the  city,  and  the  defendant  cannot 
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be  arrested  under  a  warrant  in  the  first  instance. 
Scran  ton  v.  Frothingham,  5  Pa.  Dist.  R.  689. 

But  the  placing  of  a  stepping  stone  on  or  near  to 
the  edge  of  a  sidewalk  for  public  convenience,  if 
properly  plaoed,  does  not  constitute  an  obstruc- 
tion or  nuisance  which  the  public  authorities  are 
bound  to  remove  or  become  liable  for  damages  oc- 
casioned thereby.  Dubois  v,  Kingston.  102  N.  Y. 
219, 55  Am.  Rep.  804. 

A  fence  in  a  highway  or  street  is  a  nuisance  at 
common  law.  Gregory  v.  Com.  2  Dana.  417;  State 
V.  Merrit,  85  Conn.  314. 

Such  an  erection  19  prima  facie  an  obstruction 
and  a  nuisance.  State  v.  Merrit,  85  Conn.  314,  317; 
Hubbard  v,  Deming,  21  Conn.  866. 

And  a  fence  so  erected  is  removable  by  the  su- 
pervisors of  a  town  in  a  summary  manner  as  a 
nuisance.    Neff  v.  Paddock,  26  Wis.  546. 

The  obstruction  of  a  public  highway  is  an  act 
which  in  law  amounts  to  a  public  nuisance.  Wake- 
man  V.  Wilbur,  147 N.  Y.  657,  663.  In  this  case  the 
defendant  had  erected  fences  within  1^  or  2  feet 
of  the  wagon  track  of  the  highway,  and  so  near 
the  same  as  to  obstruct  the  highway  and  to  hinder 
and  prevent  the  free  use  of  the  same,  rendering 
it  diflicult  and  sometimes  Impossible  to  travel 
thereon. 

By  Ohio  Stat.  April  15, 1857  a  Swan  &  C.  880,  S2), 
it  is  declared  that  the  obstructing  or  encumbrano- 
ing  by  fences,  buildings,  structures,  or  otherwise 
any  of  the  public  highways  or  streets  or  alleys  of 
any  city  or  village  shall  be  deemed  a  nuisance. 
Little  Miami  R.  Co.  v.  Green  County  Comrs.  81  Ohio 
St.  338,  348.  AlBrmed  Lawrence  R.  Co.  v.  Mahoning 
County  Comrs.  35  Ohio  St.  8. 

So,  one  is  liable  to  the  penalty  prescribed  by  liL 
Laws  1874,  8  58.  p.  921,  for  encroaching  upon  a  pub- 
lic highway  by  means  of  a  fence  erected  and  main- 
tained In  a  longitudinal  manner,  the  act  apply- 
ing to  all  oiMtructions  and  encroachments  whether 
they  wholly  or  partially  obstructed  or  encroached 
upon  the  highway,  after  notice  to  remove  the 
same,  even  though  the  original  obstruction  may 
have  been  barred  by  the  statute  of  limitations. 
Boyd  v.  Farm  Ridge,  106  111.  40S.  In  this  case  how- 
ever, it  did  not  appear  that  the  fence  was  specially 
declared  a  nuisance. 

Yet,  before  the  public  authorities  can  remove  a 
fence  as  an  obstruction  or  encroachment  upon 
a  highway,  they  must  Justify  their  action  and  show 
that  the  fence  is  actually  within  the  lines  of  the 
way,  their  power  to  act  being  confined  to  that  ter- 
ritory, the  mere  fact  of  a  road  being  traveled  or 
legally  established  not  Justifying  the  removal  of 
fences  not  within  the  lines  of  the  way.  Owens  v. 
Crossett,  105111.354. 

In  Burlington  v.  Schwarzman,  52  Conn.  181, 18S; 
52  Am.  Rep.  671,  the  court  upheld  the  power  of  the 
municipal  authorities  to  remove  a  fence  erected 
across  a  public  highway. 

So,  the  mayor  and  aldermen  of  a  town  have 
power  under  the  Mississippi  statutes  to  remove  a 
fence  extending  across  a  highway  or  street.  Nixon 
V.  BilQxi  (Miss.)  5  So.  62L 

And  a  fence  erected  within  the  limits  of  a  high- 
way, even  though  it  may  not  extend  across  It,  ts  a 
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dicatioD,  is  within  the  police  power  vested  in 
the  legislature  by  the  Constitution  of  the  com- 
monwealth. In  Morey  v.  Brown,  42  N.  H. 
278,  a  statute  providing  that  dogs  may  be 
summarily  killea  if  found  uncollared,  etc., 
was  held  to  be  constitutional.  In  Julienne  v. 
Jackson,  60  Miss.  84,  it  was  held  that  a  mu- 
nicipal corporation  may,  in  the  exercise  of 
the  police  power,  provide  by  ordinance  that 
unmuzzled  dogs  running  at  large  shall  be 
killed;  that  such  ordinance  did  not  violate  the 


constitutional  right  of  the  owner,  although 
his  property  is  destroyed  without  notice.  In 
State,  Uurtia,  v.  Topeka,  86  Kan.  76,  it  was  de- 
cided that  statutes  and  ordinances  regulating, 
restricting,  or  prohibiting  dogs  from  running 
at  large  in  cities,  and  authorizing  the  sum- 
mary killing  of  those  so  running  at  large  were 
constitutional.  In  the  caoe  of  Sentell  v.  New 
Orleans  C.  R.  Go.  166  U.  8.  698.  41  L.  ed. 
1169,  many  of  the  cases  we  have  cited  were  re- 
ferred to,  and    the  principles  announced  by 


nuisance,  restrainable  by  the  public  authorities. 
State  V.  Merrlt,  a5  Conn.  814;  Lan^dale  v.  Benton. 
12  Tod.  467. 

Again,  where  the  public  authorities  have  merely 
allowed  a  fence  to  remain  across  the  street  until 
there  seems  to  them  a  need  for  the  public  use  of 
the  same  and  for  the  removal  of  such  fence,  such 
an  erection  is  a  mere  encroach  men  t  upon  the  pub- 
lic street  which  the  authorities  may  remove.  Lake 
View  V.  Le  Bahn,  120  111.  02. 104. 

The  action  of  the  sergeant  of  the  town  In  enter- 
ing upon  the  land  and  tearing  down  the  fence 
erected  thereon,  which  fence  was  an  encroachment 
and  obstruction  and  therefore  a  public  nuisance 
upon  the  street,  was  upheld  in  Yates  v.Warrenton. 
84  Va.  887,  even  though  an  adverse  use  and  title  by 
prescription  was  claimed  by  the  plaintiff  who 
sought  to  restrain  the  action  of  the  authorities  by 
injunction,  there  having  been  a  proper  dedication 
of  the  street  to  the  public. 

8o,  in  Bequette  v.  Patterson,  104  OaL  282,  the  court 
upheld  the  action  of  the  defendant  who  claimed  to 
be  road  overseer  of  the  district  in  removing  a  fence 
as  an  obstruction  and  a  nuisance  u  pon  the  highway 
under  an  order  from  the  board  of  supervisors,  al- 
though it  was  contended  that  he  was  not  such 
overseer  at  the  date  of  the  alleged  trespass  for  the 
reason  that  his  official  k>ond  was  not  approved  un- 
til the  day  after  the  trespass,  but  it  appeared  that 
he  had  taken  the  oath  of  office  and  that  his  bonds- 
man had  qualified,  and  that  he  testified  that  in  so 
removing  he  acted  as  road  master  and  by  the  direc- 
tion of  the  supervisors,  the  court  considering  him  as 
an  officer  de  /octo,  and  stating  that  eren  if  he  was 
not,  yet  as  the  board  of  supervisors  had  charge  of 
the  roads  and  the  obstruction  was  illegal  he  might 
lawfully  i^move  It  under  their  direction. 

In  Childs  v.  Nelson,  e»  Wis.  125,  the  plaintiff  al- 
leged that  the  defendant  wrongfully  entered  upon 
his  premises  and  cut  and  broke  down  a  fence 
thereon.  The  defendant  Justified  his  action  under 
authority  received  from  the  aldermen  of  the  city 
under  a  resolution  passed  pursuant  to  the  provisions 
of  their  charter,  which  gave  them  the  power  to  re- 
move in  a  summary  manner  any  nuisance,  obstruc- 
tion, or  encroachments  upon  the  streets  of  the  city, 
and,  it  appearing  that  the  fence  was  maintained 
within  the  street  intentionally  and  wilfully  after 
the  plaintiff  had  knowledge  that  such  street  was  a 
lawful  one,  the  court  upheld  the  summary  pro- 
cedure of  the  authorities,  relying  upon  the  pre- 
vious cases  of  State  V.  Leaver,  62  Wis.  387:  Hub- 
bell  V.  Goodrich,  37  Wis.  84;  State  v.  Preston,  34 
Wis.  675. 

Under  a  general  borough  lawgiving  the  corpo- 
rate officers  power  to  prohibit  and  remove  any 
nuisance  or  offensive  matter  In  the  highways,  or  in 
public  or  private  ground,  it  was  held  that  the  pub- 
lic authorities  had  power  to  pass  an  ordinance  pro- 
hibiting the  erection  of  barbed-wire  fences  within 
the  limits  of  the  borough,  and  declaring  those  al- 
ready erected  to  be  nuisances,  and  providing  for 
their  removal  after  notice  to  the  owners.  Bower 
V.  Watson  town,  1  Pa.  Dist.  R.  116. 

Where  a  bar t)ed- wire  fence  was  erected  prior  to 
the  passing  of  an  ordinance  abating  such  fences 
whether  previously  erected  or  not,  as  nuisances, 
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and  was  situated  in  the  principal  thoroughfare  of 
the  town  at  a  place  where  there  was  no  pavement 
but  the  streets  were  there  used  in  their  entire  width 
by  the  traveling  public  and  were  in  a  populous 
part  of  the  borough  and  immediately  opposite  the 
depot,  it  was  held  that  such  fence  was  a  nuisance 
per  se  and  removable  by  the  public  authorities  un- 
der the  borough  act  after  notice  to  the  owner  to 
remove  the  same.  Bower  v.  Watsontown,  1  Pa. 
Dist.  R.  116. 

So,  the  Pennsylvania  borough  aotof  1851(Pamph. 
Laws,  826),  does  not  authorize  a  town  council  to 
notify  property  owners  to  set  back  their  fences 
along  a  certain  street,  and  to  remove  obstructions 
therefrom,  and  to  empower  the  borough  officers 
to  remove  them  in  case  of  noncompliance,  and 
therefore  the  remedy  of  the  property  owner  is  at 
common  law.  Gilmore  v.  Connellsville,  15  W.  N. 
C.842. 

Where  the  authorities  have  power  to  abate  nui- 
sances after  notice,  the  notice  must  direct  the  re- 
moval of  the  nuisance  Itself,  and  therefore,  where 
the  authorities  after  directing  the  removal  of  a 
fence,  remove  the  same  themselves,  their  action  is 
invalid,  the  nuisance  not  consisting  in  the  offense 
itself  but  In  the  use  of  the  land  behind  the  same. 
Verder  v.  Ellsworth,  69  Vt.  854. 

And  under  the  power  to  abate  nuisances  and  to 
prevent  the  obstruction  of  streets,  given  by  a  city 
charter,  municipal  authorities  have  no  right  to  re- 
quire the  summary  removal  of  a  fence  as  an  en- 
croachment, where  the  fence  is  situated  on  a  line 
nearly  parallel  to  the  street  and  does  not  incom- 
mode the  public  use  of  the  street  as  a  highway  for 
teams  and  foot  passengers,  for  the  reason  that  such 
offense  is  neither  a  public  nuisance  nor  an  obstruc. 
tion  to  the  street,  such  finding  being  substantially 
that  such  fence  does  not  incommode  the  public  use 
of  the  street  for  any  purpose,  the  city  charter  not 
authorizing  a  summary  removal  of  a  fence  that  is 
a  mere  encroachment,  especially  where  a  special 
verdict  of  a  Jury  takes  from  it  the  character  of  a 
public  nuisance.    Pauer  v.  Albrecht,  72  Wis.  416. 

In  order  to  Justify  the  summary  removal  of  a 
fence  as  an  obstruction  and  a  nuisance  and  en- 
croachment upon  a  highway,  under  6  18%  of  Wis. 
Rev.  Stat.,  it  must  be  shown  that  the  obstruction 
or  encroachment  was  placed  there  intentionally, 
wilfully,  and  maliciously.  Pauer  v.  Albrecht,  72 
Wis.  416;  State  v.  Leaver,  62  Wis.  387;  Hubbell,  v. 
Goodrich,  37  Wis.  84;  State  v.  Preston,  84  Wis.  675; 
Childs  V.  Nelson,  69  Wis.  125. 

Where  the  defendant  maintained  a  fence  inclos- 
ing part  of  the  public  street  intentionally  and  wil- 
fully with  full  knowledge  of  the  claim  of  the  pub- 
lic thereto,  it  was  held  that  the  corporate  author- 
ities might  proceed  in  a  summary  manner  for  the 
removal  of  such  fence,  special  provisions  being 
madefy  the  city  charter  giving  the  aldermen  power 
to  remove  in  a  summary  manner  any  nuisance, 
obstruction,  or  encroachment  upon  the  streets  of 
the  city.    Childs  v.  Nelson,  69  Wis.  125, 135. 

In  Henshaw  v.  Hunting,  1  Gray,  208,  218,  the  de- 
fendant, the  superintendent  of  the  city  streets. 
Justified  his  action  in  forcibly  entering  plalntiff^s 
close  and  tearing  down  and  removing  the  fences* 
upon  the  ground  that  the  fence  was  situated  upon 
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them  fully  sustained.  Among  other  reasons 
for  such  legislation  that  court  said:  "Al- 
though dogs  are  ordinarily  harmless,  they  pre- 
serve some  of  their  hereditary  wolfish  instincts, 
which  occasionally  break  forth  in  the  destruc- 
tion of  sheep  and  other  helpless  animals. 
Others,  too  small  to  attack  these  animals,  are 
simply  vicious,  noisy,  and  pestilent.  As  their 
depredations  are  often  committed  at  night,  it 
is  usually  impossible  to  identify  the  dog  or  to 
fix  the  liability  upon  the  owner,  who,  more- 
over, is  likely  to  be  pecuniarily  irresponsible. 


In  short,  the  damages  are  usually  such  as  are 
beyond  the  reach  of  judicial  process  and  legis- 
lation of  a  drastic  nature  is  necessary  to  protect 
persons  and  property  from  destruotion  and  an- 
noyance. Such  legislation  is  clearly  within  the 
police  power  of  the  state.  It  ordinarily  takes  the 
form  of  a  license  tax.  and  the  identification  of 
a  dog  by  a  collar  and  tag,  upon  which  the 
name  of  the  owner  is  sometimes  required  to 
be  engraved ;  but  other  remedies  are  not  un- 
common." In  Hubbard  v.  Preston,  90  Mich. 
221.  as  reported  in  15  L.  R.  A.  249,  there  is 


a  part  of  a  public  street  or  way  which  the  corpo- 
rate authorities  bad  ordered  to  t>e  completed  under 
the  direction  of  such  superintendent.  The  plaintiff 
claimei  title  to  such  land  by  reason  of  his  posses- 
sion thereof  for  upwards  of  twenty  years,  although 
be  had  no  conveyance  thereof.  The  court  held 
that  such  possession  of  the  land  over  which  the 
street  had  t)een  laid  out  by  the  authorities,  under 
Mass.  Stat.  1803,  chap.  Ill,  did  not  affect  the  rights 
of  the  public  authorities  to  complete  such  road,  as 
the  very  nature  of  the  rights  vested  In  the  town  by 
the  laying  out  of  the  streets  rendered  It  Impoeeible 
that  there  should  be,  as  against  them,  any  adverse 
possession  until  an  official  order  and  adjudication 
was  made  that  the  streets  should  be  completed,  or 
until  some  act  or  acts  were  done  which  were 
equivalent  thereto. 

In  Parker  v.  People,  22  Mich.  93,  action  was 
brought  by  the  authority  of  the  supervisors 
against  the  defendant  to  recover  a  penalty  for  an 
encroachment  upon  a  highway  by  means  of  a  fence, 
under  Mich.  Stat.  1861  (Laws  1861,  p.  153).  relative  to 
obstructions  and  encroachments  on  highways, 
which  defendant  contended  was  erected  before  the 
highway  was  laid  out.  The  plaintiffs  offered  In 
evidence  a  survey  bill  marking  the  line,  and  a  cer- 
tificate of  the  commissioners  of  highways  showing 
that  they  had  established  a  public  highway  as  de- 
scribed in  the  survey  bill  on  a  certain  date.  The 
evidence  was  objected  to  upon  the  ground  that  it 
purported  to  be  a  survey  bill  of  a  certificate  of  a 
road  established  since  the  commission  of  the  offense 
charged  as  an  encroachment,  and  that  it  was  not 
competent  for  the  commissioners  to  lay  out  a  road 
on  their  own  motion,  and  that  It  purported  to  estab- 
lish a  road.  The  court  stated  that  as  the  penalty 
sued  for  was  only  given  for  encroachments  upon 
such  highways  as  were  ''laid  out"  the  evidence  of 
user  admitted  on  the  trial  to  prove  the  existence  of 
the  wa}'  was  Immaterial  and  not  pertinent  to  the 
issue,  the  statute  only  appbing  to  such  roads  as 
were  laid  out  by  the  commissioners,  and  not  to 
those  established  by  user. 

In  Sheldon  v.  Kalamazoo,  24  Mich.  383,  the  mar- 
shal of  the  city,  pursuant  to  resolution  of  the  vil- 
lage board,  had  entered  plaintiff's  premises  and 
thrown  down  his  fence  on  a  claim  that  he  was  oc- 
cupying part  of  the  village  street.  In  an  action 
against  the  city  for  the  acts  of  the  marshal  in  so  do- 
ing, the  court  held  the  city  liable  upon  the  ground 
that  where  a  person  had  been  in  peaceable  posses- 
sion under  color  and  claim  of  right,  it  was  not  con- 
sistent with  legal  policy  to  allow  him  to  be  forcibly 
ejected  without  legal  process,  as  in  all  cases  of  en- 
croachments on  highways  outside  of  municipali- 
ties, provisions  were  made  by  the  Michigan  statute 
for  having  the  question  disposed  of  by  a  peaceable 
legal  proceeding,  before  anyone  can  be  so  disturbed, 
the  court  further  stating  that,  even  under  the 
power  to  pass  ordinances  preventing  encroach- 
ments and  compelling  their  removal,  such  corpo- 
rations could  not,  any  more  than  individuals,  vio- 
late the  public  peace,  and  the  forcible  entry  was 
therefore  not  Justified. 

The  proceedings  lor  the  summary  removal  of  en- 
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croachments  upon  highways,  provided  for  by- 
Mich.  Comp.  Stat.  chap.  27,  cannot  be  instituted 
where  the  contest  appears  to  be  real  and  In  good 
faith,  a  question  of  the  existence  of  the  highway 
claimed  or  a  question  Involving  the  title  to  real 
estate  rather  than  a  question  of  encroachment  upon 
a  highway  admitted  to  exist  or  the  existence  of 
which  la  not  in  good  faith  seriously  contested  or  so 
clearly  shown  as  to  admit  of  no  real  and  t>ona  tide 
contest,  and  in  such  a  case  the  proceedings  should 
be  dismissed  as  beyond  the  Jurisdiction.  Wlllson  v. 
01fford,42Mlcb.  454,  456.  In  which  case  the  proceed- 
Ing  was  brought  for  encroaching  upon  a  highway 
by  means  of  fences. 

In  People  v.  Smith,  42  Mich.  138,  defendant  was 
Sued  for  not  removing  a  fence  charged  to  have  been 
an  encroachment  on  a  highway  after  receiving- 
notice  from  the  highway  commissioners  to  do  so. 
Sections  liS90, 1291.  Comp.  Laws  1875.  p.  94,  author- 
ized the  commissioner,  where  a  hlg-hway  had  been 
laid  out  and  opened,  to  order  the  removal  of  any 
fences  or  other  encroachments  within  thirty  days, 
the  order  to  specify  "the  width  of  the  road,  the  ex' 
tent  of  the  encroachment,  and  the  place  or  places 
in  which  the  same  shall  be  with  reasonable  cer- 
tainty." The  court  stated  that  the  object  of  the 
order  and  notice  was  to  point  out  clearly  the  ex- 
tent of  the  supposed  encroachment  by  declaring 
how  far  the  fence  was  from  where  it  ought  to  t)e 
and  that  a  notice  merely  stating  where  the  theoret- 
ical line  was  drawn  on  paper  gave  no  information 
concerning  its  position  relative  to  the  encroach- 
ment, and  that  therefore  the  order  issued  was  a 
nullity  and  the  defendant  was  not  informed  of  the 
extent  of  the  commissioner's  claim. 

In  Peckham  y.  Henderson,  27  Barb.  207,  a  fence 
which  had  existed  in  a  highway  for  over  thirty 
years  was  held  not  to  be  a  public  nuisance  abatable 
as  such  by  the  highway  commissioners,  eepectally 
where  there  was  no  evidence  of  annojrance  or  incon- 
venience to  the  public  and  the  statute  of  limita- 
tIons,had  pointed  out  the  time  of  remedy,aod  there 
had  been  an  adverse  holding,  the  statute  making  a 
distinction  between  obstructing  a  highway  and  en- 
croaching upon  it  by  fences,  the  court  stating  that 
either  might  be  made  a  public  nuisance  when  of 
such  a  character  as  to  produce  annoyance  of  a  real 
and  substantial  nature. 

In  the  above  case  of  Peckham  v.  Henderson,  27 
Barb. 207.  the  court  looked  upon  the  case  of  Wet- 
more  V.  Tracy,  14  Wend.  230,  where  the  fence  was 
built  in  or  near  the  center  of  a  road  3  feet  wide  for 
the  distance  of  35  rods,  and  was  declared  to  be  a 
public  nuisance  abatable  by  the  public  authorities 
as  properly  decided,  although  it  stated  that  It  did 
not  think  It  an  authority  for  holding  that  all  en- 
croachments, however  slight  and  without  regard 
to  public  inconvenience  or  annoyance,  were  public 
nuisances. 

In  Waterloo  v.  Union  Mill  Co.  72  lowa^  497, 
wherein  the  city  sought  to  abate  a  nuisance  caused 
by  the  construction  of  a  mill  race  in  the  street 
which  had  been  in  use  for  over  twenty  years  and 
was  uncovered  so  that  the  'street  at  that  place 
could  not  be  used  by  the  public  and  was  therefore 
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an  excellent  note  on  the  subject,  where  many 
authorities  are  collected.  The  cases  are  prac- 
tically unanimous  in  holding  that  laws  pro- 
viding for  the  summary  destruction  of  dogs  at 
large  contrary  to  statutes  or  ordinances  are 
constitutional,  and  within  the  police  power  of 
the  state. 

The  ordinance  before  us  requires  notice  of 
seizure  to  be  given  to  the  owner  of  any  dog 
upon  which  there  is  a  collar  with  the  owner's 
name  engraved  thereon,  so  it  can  be  ran- 
somed by  the  payment  of  the  sum  of  $1.    The 


same  protection  against  the  destruction  of 
dogs  is  thus  given  owners  as  is  done  in 
cases  above  cited,  where  collars  were  required 
to  be  worn  as  evidence  of  the  payment  of  the 
license  fees.  Section  8  provides  that  any 
owner  of  any  dog  seia^  may  redeem  the  same 
upon  the  payment  to  the  person  so  seiziug 
and  impoundiog  said  dog  the  sum  of  $1.  A  rea- 
sonable construction  of  that  section  would  re- 
quire that  when  the  owner  is  known  he  at 
least  be  notified  of  the  seizure  of  his  dog.  If 
a  dog  Ije  of  any  value  to  his  owner,  its  absence 


a  Dulsance,  it  was  held  tbat  the  riffht  of  the  cltj' 
aod  the  public  to  tiie  use  and  occupancy  of  the 
street  was  not  barred  by  thestlitute  of  llmitatioos, 
as  the  cfty  was  invested  by  the  lefrlslature  with 
govern  mental  powers  and  held  the  fee  of  the  streets 
or  an  easement  thereon  In  trust  for  the  putilic,  and 
the  court  therefore  upheld  the  plaintllT^s  relief. 

An  act  incorporating  a  city,  which  provides  that 
any  buildings  heretofore  erected  within  the  origi- 
nal plan  ot  the  said  city  encroaching  on  any  of  the 
said  streets  shall  not  be  deemed  nuisances  or  abat- 
able as  such,  is  Intended  to  prevent  a  continuance 
of  such  encroachments  after  such  buildings  shall 
have  decayed  or  required  rebuilding,  and  does  not 
apply  to  buildings  previously  erected  which  are 
not  in  such  a  condition  as  to  require  rebuilding, 
the  rebuilding  or  such  as  are  decayed  and  require 
reconstruction  t)eing  a  public  nuisance  and  abat- 
able as  such  under  the  statute.  Com.  v.  M' Donald, 
16  Serg.  &  H.  390,  401. 

But  temporary  ottstructions  in  a  street,  which 
are  reasonable  and  necessary  for  the  erection  of  a 
building  upon  an  adjoining  lot,  do  not  constitute  a 
nuisance,  provided  they  are  not  unreasonably  pro- 
longed. State,  Beatty,  v.  Omaha,  U  Neb.  265,  45 
Am.  Kcp.  106. 

Materials  to  be  used  in  building  may  be  placed  In 
a  street  in  the  most  convenient  manner,  and  Muf- 
fered  to  remain  tor  a  reasonable  time,  and  such 
right  arises  from  necessity  in  building.  The  right 
to  partially  obstruct  a  street  does  not,  however, 
appear  to  be  limited  to  a  case  of  strict  necessity,  it 
may  extend  to  purposes  of  convenience  or  orna- 
ment, provided  it  does  not  unreasonably  Interfere 
with  public  traveL  Allegheny  v.  Zimmerman,  96 
Pa.  287.  293.  40  Am.  Uep.  649. 

A  temporary  occupation  of  the  street  or  highway 
by  those  engaged  in  building,  or  in  receiving  or 
delivering  goods  from  stores  or  warehouses,  or  the 
like,  may  be  allowed  from  the  necessity  of  the 
case;  but  a  systematic  and  continued  encroach- 
ment upon  the  street,  though  for  the  purpose  of 
carrying  on  a  lawful  business,  is  unjustifiable  and 
a  nuisance.  Oerrlsh  v.  Brown,  51  Me.  256, 262,  81 
Am.  Dec.  569;  People  v.  Cunningham,  1  Denio,  534, 
43  Am.  Dec.  709.  "^ 

In  McCarthy  v.  Chicago,  53  III.  38,  42,  where  it 
was  sought  to  recover  a  penalty  on  a  penal  bond 
for  the  violation  of  a  city  ordinance  relating  to  the 
use  of  the  streets  or  sidewatics  by  the  depositing 
building  materials  thereon  and  for  building  pur- 
poses, it  is  said  that,  as  the  obstruction  of  the 
streets  with  building  materials  and  the  sinking  of 
deep  pits  in  the  sidewalk  for  the  purposn  of  erect- 
ing houses  is  always  attended  with  inconvenience 
to  the  public,  and  is  not  usually  free  from  danger, 
the  right  to  use  the  streets  and  sidewalks  tor  such 
purposes  must  be  controlled  by  some  power  in 
order  that  the  public  may  be  rendered  safe  and  that 
nuisances  shall  not  be  thus  created. 

Where  the  ordinance  prohibited  the  obstruction 
of  any  street  for  the  purpose  of  building  ^'without 
first  obtaining  a  written  license  from  the  mayor 
and  aldermen,  or  some  person  authorized  by  them.*' 
It.was  held  that  although  such  ordinance  was  rea- 
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sonablc  and  proper  and  within  the  powers  con- 
ferred on  the  city  council  by  the  charter  to  make 
''salutary  and  needful  by-laws,"  yet  an  authority 
given  and  signed  by  the  mayor  alone  was  of  no 
effect.  Lowell  v.  Simpson,  10  Allen,  88.  In  that 
case,  however,  it  did  not  appear  that  the  building 
was  specifically  declared  a  nuisance. 

Andiu  order  to  proceed  in  asummary  way  under 
9  1326  of  Wis.  Rev.  Stat,  an  obstruction  or  en- 
croachment on  a  highway  must  be  so  placed  in- 
tentionally, wilfully,  and  maliciously.  Pauer  v. 
Albrecht,  72  WIp.  416. 

Cpon  the  question  of  buildings  in  general  as 
nuisances,  and  the  powers  of  municipal  corpora- 
tions over  them,  see  note  to  £vaosville  v.  Miller 
(Ind.)38L.R.  A.16L 

As  to  obstructions  on  streets  or  sidewalk  for 
business  or  building  purposes,  see  note  to  Flynn  v 
Taylor  (N.  Y.)  14  L.  R.  A.  556. 

As  to  right  of  abutting  owner  to  place  building 
material  on  street,  see  7iote  to  Raymond  v.  Kise- 
berg  (Wis.)  19  L.  R.  A.  643. 

d.  Tfiings  overhaTiging  streets,  etc. 

In  State  v.  Clarks,  an  ordinance  prohibiting  an 
awDing,  except  with  a  suitable  frame,  was  held  un- 
constitutional and  void  on  the  ground  that  it  did 
not  state  what  constituted  such  a  frame  or  delegate 
the  determination  of  the  question  to  anyone,  audit 
was  further  said  to  be  doubtful  whether  a  city  had 
the  power,  by  such  an  ordinance,  to  declare  tbat 
to  be  a  nuisance  which  was  not  so  in  fact,  although 
the  court  did  not  pass  upon  such  awning  specially 
as  a  nuisance. 

A  by-law  intended  to  restrain  and  regulate  erec. 
tloiis  over  a  portion  of  the  traveled  way  is  within 
the  legitimate  scope  of  the  power  confined  to  towns 
and  cities.  Pedrick  v.  Bailey,  12  Gray,  163:  Re  Ood- 
dard,  16  Pick.  511,  28  Am.  Dec.  269. 

The  projection  into,  and  over  the  line  of,  the 
street  for  asbort  distance,  of  doorways,  cellarways, 
and  particularly  of  the  eaves  or  cornices  of  houses, 
is  a  common  thing  in  cities,  and  is  regulated,  if  not 
entirely  restrained,  by  municipal  authorities;  yet 
such  projections  when  constructed  with  due  care 
and  proper  precaution  cannot  be  said  to  be  nui- 
sances In  themselves,  although  they  may  undoubt- 
edly become  nuisances  if  in  extent  unreasonable, 
or  if  not  properly  constructed.  Chambers  v.  Ohio 
Life  Ins.  &  Trust  Co.  1  Disney  (Ohio)  327,  336. 

A  barrier  stretched  above  the  roadway  or  the 
bough  of  a  tree  overhanging  it  may  constitute  a 
nuisance.    Barber  v.  Roxbury,  11  Allen,  320. 

A  bay  window  built  In  a  second  story,  16  feet 
above  the  sidewalk,  projecting  8  feet  6  inches  over 
the  buildingline,  isa  nuisance  which  may  be  abated 
by  injunction  at  the  instance  of  the  public  author- 
ities. Reimer's  Appeal,  100  Pa.  182,  45  Am.  Rep. 
373. 

So,  bay  windows  projecting  into  and  upon  the 
street  for  which  no  permit  has  been  obtained  pur- 
suant to  a  city  ordinance  were  held  to  be  unauthor- 
ized and  within  the  power  of  the  city  authorities  to 
remove  as  encroachments  upon  the  city,  the  same 
being  of  a  sut)stantial  nature,  two  of  the  windows 
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for  twenty-four  hours  or  more  will  most  likely 
be  observed  bv  himself,  or  some  member  of 
his  family,  and  he  can  inquire  at  the  pound 
for  it.  The  worst  that  is  likely  to  happen 
in  such  cases  will  be  the  payment  of  the  dol- 
lar as  a  ransom  fee.  The  mayor  and  coun- 
cil can  forbid  dogs  from  running  at  lar^e, 
and  impose  heavier  penalties  than  that  fee 
for  the  violation  of  the  law;  or  they  can, 
under  the  express  provisions  of  their  char- 
ter, require  licenses  to  be  taken  out,  and,  if 
necessary  or  proper  for  the  enforcement  of 


such  requirement,  direct  that  unlicensed 
dogs  be  killed,  and  that,  too,  without  notice 
to  the  owners.  But,  while  this  is  true,  an 
ordinance  embracing  such  drastic  features 
should  be  very  cautiously  enforced.  As 
many  of  the  provisions  of  the  one  before  us 
are,  to  say  the  least,  severe,  it  should  be 
construed  liberally  in  favor  of  the  owners  of 
dogs,  if  any  cases  arise  under  it,  and  it  ought 
not  to  be  extended  beyond  what  is  absolutely 
required  by  its  terms.  But  under  the  author- 
ities we  cannot  say  that  it  is  unconstitutional. 


extendiDfir  nearly  6  feet  out  from  the  house  line. 
Slmls  V.  Brookfleld,  13  Misc.  509.  In  this  cose,  bow. 
ever,  it  does  not  appear  that  the  ordinance  specifl- 
caliy  declared  such  encroachments  to  be  nuisances, 
but  the  court  relied  upon  several  cases  boldlngr 
sucb  encroachments  and  obstructions  to  be  nui- 
sances. 

And  the  power  of  a  city  to  reirulate  the  use  of  its 
streets,  and  to  permit  obstructions  upon  its  side- 
walks by  means  of  cellar-doors,  awnings,  bay  win. 
dowB.  and  other  projections  of  a  like  nature,  was 
recogrnized  in  Livingston  v.  Wolf,  186  Pa.  519,  in 
which  case  the  court  did  not  consider  a  bay  window 
extending  87i  inches  over  the  street  line  to  be  an 
obstruction,  but  in  this  case  the  court  did  not  pass 
upon  the  question  of  nuisance. 

So,  a  cornice  projecting  from  a  brick  building 
and  overhanging  a  sidewalk  in  such  a  manner  as  to 
be  dangerous  and  liable  to  fall  is  a  nuisance  which 
may  be  abated  by  a  city,  inasmuch  as  it  interferes 
with  the  safe  use  of  the  sidewalk  below.  Grove  v. 
Fort  Wayne,  45  Ind.  429, 15  Am.  Rep.  282. 289. 

In  Augusta  v.  Burum,  93  Ga.  68, 26  L.  R.  A.  340,  it 
is  said  that  as  a  municipal  government  could  not, 
in  the  absence  of  express  legislative  authority,grant 
the  right  to  erect  and  perpetually  maintain  awn- 
ings over  the  sidewalk  of  the  city,  the  rightful  ex- 
istence of  sucb  awnings  can  be  accounted  for  only 
upon  the  assumption  that  they  were  erected  under 
a  license,  express  or  lmplied,f  rom  such  government, 
and  however  long  they  may  have  been  in  existence 
their  continuance  must  be  referred  to  the  original 
license  or  to  a  renewal  or  repetition  of  the  same. 
No  lapse  of  time  will  render  the  license  irrevocable, 
but  there  would  be  an  equitable  estoppel  against  a 
needless  or  capricious  revocation  until  sufBcient 
time  had  lapsed  after  the  expense  of  erecting  the 
structures  was  incurred  to  allow  those  who  in- 
curred such  expense  to  realize  in  the  way  of  use 
and  enjoyment  a  fair  return  for  their  outlay. 
When  such  time  has  elapsed  the  license  to  continue 
the  structure  may  be  revoked,  and  unless  after 
reasonable  and  fair  warning  they  are  removed  by 
the  ownerslthe  city  authorities  may  remove  them  as 
encroachments  upon  the  streets  no  longer  au- 
thorized. 

Awnings  are  a  proper  subject  of  municipal  con- 
trol, as  the  same  may  create  a  nuisance  rendering 
the  authorities  liable  for  damages.  Drake  v.  Low- 
ell, 18  Met.  292. 

Tet  a  wooden  awning  is  not  a  nuisance  j)er  se. 
Hawkins  v.  Sanders,  45  Mich.  491. 

An  awning  erected  over  a  sidewalk  is  not  ip»o 
facto  an  illegal  structure,  and  is  not  subject  to 
abatement  by  a  municipal  corporation  merely  be- 
cause it  Is  an  encroachment  on  the  street,  and  is  not 
necessarily  an  illegal  encroachment.  Hisey  v. 
Mexico,  61  Mo.  App.  248. 258. 

Under  6  87,  Mo.  Rev.  Stat.,  power  is  conferred  on 
cities  of  the  third  class  to  prevent  and  remove  all 
obstructions  and  encroachments  m  the  streets  or 
Sidewalks,  and  power  is  also  given  to  the  city  coun- 
cil to  regulate  awnings,  awning  posts,  upon  the 
sidewalks  in  any  public  streets  or  public  place  in 
the  city,  and  S  88  of  the  same  also  confers  power  on 
such  cities  to  (pass  ordinances  for  the  removal  of 
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nuisances.  In  Hisey  v.  Mexico,  61  Mo.  A  pp.  248. 253, 
h  was  held  that  the  above  sections  of  the  statute  in 
substance  enacted  that  awnlngposts  were  not  neces- 
sarily illegal  obstructions,  and  that  therefore  the 
right  of  a  city  to  tear  them  away  could  not  be  Justi- 
fied under  the  general  power  of  the  city  to  declare 
and  abate  nuisances,  and  that  It  was  only  when  the 
structure  was  a  nulsanoe  perse  that  the  decision  of 
the  municipal  authorities  as  to  its  character  was 
conclusive,  and  that  therefore  the  owner  might 
successfully  contest  the  right  of  atmtement  by 
showing  that  the  matter  complained  of  was  not  a 
nuisance  in  fact,  the  court  following  the  prior  de- 
cisions in  St.  Louis  v.  Stem,  3  Mo.  App.  48;  St.  Louis 
V.  Schnuckelt)erg,  7  Mo.  App.  586. 

Where,  in  an  action  to  restrain  the  action  of  the 
city  authorities  in  tearing  down  the  plain tiff^s  awn- 
ing or  veranda  as  an  encroachment  and  nulsanoe 
upon  the  sidewalk,  the  evidence  showed  that  the 
structure  in  no  wise  interfered  with  the  free  use  of 
the  street  and  was  securely  built  and  therefore  not 
dangerous,  and  that  such  verandas  and  awnings 
had  existed  in  the  city  since  its  incorporation  and 
had  been  in  many  ways  recognized  by  the  munici- 
pal authorities  as  legalstruotures,— it  was  held  that 
as  against  the  city  such  an  awning  might  be  main- 
tained so  long  as  it  was  a  safe  structure  and  did  not 
materially  interfere  with  the  use  of  the  streets,  but 
the  public  authorities  might  In  the  future  regulate 
it,  although  they  could  not  alx>lish  it  merely  be- 
cause it  encroached  upon  the  street.  Hisey  v. 
Mexico,  61  Mo.  App.  248. 268. 

A  city  ordinance  making  it  unlawful  for  any  per- 
son to  erect  an  awning  before  his  house  in  any 
street  in  the  city,  except  as  provided  for  by  such 
ordinance,  is  lawful,  the  municipal  government 
having  the  right  to  secure  a  free  and  uninterrupted 
passage  through  its  streets,  such  law  being  salutary 
and  needful,  and  the  proceedings  of  the  mayor  by 
virtue  of  the  authority  vested  in  him  and  also  pur- 
suant to  a  vote  of  the  common  council  in  the  re- 
moval of  such  awnmg,  are  legal  and  valid,  the 
same  being  a  nulsanoe  as  an  obstruction  of  the 
street,  erected  in  violation  of  the  city  ordinance. 
Pedrick  v.  JBailey,  12  Gray,  161. 

Again,  under  the  charter  of  the  city  of  New  York 
of  1870,  subdivision  10,  6  21,  which  vests  the  com- 
mon council  with  power  to  regulate  the  use  of  the 
streets  and  sidewalks  for  signs,  sideposts.  awnings, 
awning-posts  and  horse  troughs,  an  awning  erected 
in  front  of  the  plaintiff  *s  premises  is  a  nuisance  and 
an  unauthorized  ot)struction  of  the  street  which 
the  commissioners  of  public  works  and  the  super- 
intendent of  encumbrances  are  bound  to  remove; 
and  in  such  a  case  the  court  will  not  restrain  the 
action  of  the  public  authorities  in  removing  the 
game.  Farrell  v.  New  York,  2t  N.  Y.  S.  R.  469; 
Brinkman  v.  Elsler.  40  N.  Y.  S.  R.  865. 

So,  a  permanent  wooden  awning  or  roofing  cov- 
ering the  street  is  a  public  nuisance  which  the  pub- 
lic authorities  have  power  to  remove  as  such,  after 
notice  that  the  same  exists,  the  same  being  ob- 
viously a  nuisance  in  a  highway  which  is  prohibited 
by  the  city  ordinance.  Hume  v.  New  York,  74  N. 
Y.264. 

In  Simis  v.  Brookfleld,  18  Misc.  569,  it  was  held  that 
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and  caunot  bold  it  to  be  so  unreasonable  in  its 
terms  as  to  justify  us  in  declaring  it  void.  It 
may  not  be  a  wise  law,  and  may  possibly  work 
hardship  on  some  owners  of  dogs,  but,  If  that 
be  so,  it  can  be  remedied  by  the  people  them- 
selves, as  the  mayor  and  council  are  only 
their  representatives.  It  is  not  subject  to  our 
control;  certainly  not  as  the  case  is  now  pre- 
sented to  us.  So  far  as  we  are  informed 
by  the  record,  nothing  has  been  attempted  to 
be  done  under  it;  yet  we  are  asked  to  declare 


the  whole  ordinance  null  and  void  on  its  face. 
This  we  cannot  do  for  the  reasons  we  have 
given.  Being  of  the  opinion  that  the  mayor 
and  council  had  the  power  to  pass  an  ordi- 
nance on  this  subject,  and  that  the  one  before 
us  is  not  unconstitutional,  or  in  conflict  with 
the  charter,  or  so  plainly  unreasonable  as 
to  justify  us  in  declaring  it  void,  the  decree 
will  be  reversed,  and  the  bill  dismissed. 

Decree    reversed,   and  bill  dismissed,   with 
costs  to  the  appellants. 


an  awniDR  with  a  roof  of  boards  covered  with  a 
preparation  of  tar  restingr  on  a  Ifff bt  wooden  frame- 
work supported  by  ten  wooden  posts  near  the  curb 
line,  made  dangerous  In  case  of  fire,  from  the  roof 
of  wbich  was  suspended  a  gas  pipe  with  numer- 
ous Jets  having  porcelain  shades  with  numerous 
advertising  cards  attached  thereto,  and.  displaying 
articles  of  merchandise,  was  properly  abatable  by 
the  city  authorities  under  an  ordinance  forbidding 
such  structures  without  a  permit  and  unless  made 
of  meul  or  canvas.  In  this  case,  however,  the 
awning  was  not  specifically  declared  to  be  a  nui- 
sance although  the  court  in  its  opinion  relied  upon 
several  cases  declaring  such  awnings  to  be  nui- 
sances. 

Where,  in  an  action  against  a  city  to  recover 
damages  occasioned  by  an  awnmg  overhanging 
the  street,  the  city  sought  to  free  itself  from  liabil- 
ity for  the  reason  that  the  common  council  had 
neglected  to  pass  an  ordinance  upon  the  subject  al- 
though §2,  subchap.  4,  sutxliv.  13,  of  the  city  char- 
ter gave  such  council  authority  by  ordinance  to 
remove  and  abate  every  nuisance,  obstruction,  or 
encroachment  upon  the  streets  or  highways  of  the 
city,  the  court  held  that  such  omission  of  duty  did 
not  free  the  city  from  liability,  the  city  still  having 
authority  to  regulate  and  control  the  use  of  the 
streets.  Bohen  v.  Waseca.  32  Minn.  17d,  180,  50  Am. 
Rep.  564.  It  would  therefore  appear  from  that 
case  that  the  city  would  have  the  authority  to  re- 
move such  an  awning  as  a  nuisance. 

In  Fox  V.  Winona,  23  Minn.  10,  it  was  sought  to 
restrain  the  action  of  the  city  authorities  enforcing 
an  order  of  the  common  council  and  removing  a 
wooden  awning  in  front  of  plaintiff's  building. 
The  city  charter  authorized  the  council  to  prevent 
the  encumbrance  of  streets,  and  under  such  char- 
ter the  city  passed  an  ordinance  providing  that  all 
wooden  awnings  theretofore  erected  so  as  to  over- 
hang or  project  into  or  over  any  sidewalk  or  street 
should  be  removed  within  two  years  after  the  pass- 
ing of  the  ordinance.  The  court  held  that  the  word 
''encumbrance"  was  used  in  the  sense  of  an  ob- 
struction, and  that  the  authority  conferred  to  pre- 
vent the  encumbrance  in  the  street  by  carriages, 
lumber,  etc.,  or  by  "any  other  material  or  substance 
whatever"  was  an  authority,  not  only  to  remove  or 
cause  to  be  removed  anything  actually  obstruct. 
Ing  the  street  or  sidewalk,  but  also  to  take  meas- 
ures to  prevent  anything  from  becoming  an  ob- 
struction, and  therefore  authorized  the  common 
council,  not  only  to  forbid  the  setting  of  posts  in 
the  street  to  support  an  awning,  and  to  remove  and 
cause  to  be  removed  posts  already  set  in  a  street 
for  that  purpose,  but  on  account  of  their  liability 
to  forbid  the  erection  of  wooden  buildings 
whether  supported  by  posts  or  not,  and  to  remove 
the  same  or  cause  them  to  be  removed.  In  this 
case  the  encroachment  or  obstruction  on  the  high- 
way In  the  manner  specified  was  not  specifically 
held  to  be  a  public  nuisance,  although  similar  cases 
have  held  such  an  obstruction  to  be  a  nuisance. 

A  decree  in  an  action  to  restrain  the  proceedings 
of  the  public  authorities,  in  tearing  down  an  awn- 
ing as  an  encroachment  and  a  nuisance  upon  the 
street  pursuant  to  the  resolutions  and  ordinances 
of  the  municipality,  from  interfering  In  any  man- 1 
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ner  or  under  any  circumstances  with  the  awning,  is 
too  broad.inasmuch  as  such  a  structure  may  become 
dangerous  or  may  prove  to  be  an  actual  obstruc- 
tion or  hindrance  to  the  use  of  the  street,  and  the 
court  will  therefore  modify  such  decree  so  as  to 
restrain  the  action  of  the  municipal  authorities  in 
interfering  with  or  removing  such  awning  so  long 
88  it  is  maintained  as  a  safe  structure  and  does  not 
materially  Interfere  with  the  free  use  and  enjoy- 
ment  of  the  street.  Hisey  v.  Mexico,  61  Mo.  A  pp. 
248.  253. 

And  In  Hoey  v.  Gilroy,  128  N.  Y.  183,  Reversing 37 
N.  Y,  S.  R.  754.  the  court  Upheld  the  power  of  the 
city  authorities  to  permit  the  erection  of  an  awn- 
ing over  the  street,  and  restrained  the  action  of  the 
police  authorities  in  removing  the  same  as  an  ob- 
struction. The  question  of  nuisance,  however,  did 
not  arise  in  that  case. 

In  a  case  involving  the  question  of  the  liability 
of  a  city  for  damages  occasioned  to  the  plaintiff's 
intestate  through  the  falling  of  a  sign  suspended 
over  the  highway.  It  Is  stated  that  If  the  effect  of 
the  city  charter  and  by-law  is  such  as  to  constitute 
the  flag  and  weight  attached  thereto  a  nuisance  to 
the  highway,  it  is  a  public  nuisance,  and  the  duty 
to  remove  it,  whether  imposed  or  assumed,  is  a 
public  governmental  duty.  Hewison  v.  New 
Haven.  37  Ck>nn.  475, 9  Am.  Rep.  342.  346. 

The  main  question  involved  in  that  case,  how- 
ever, was  the  liability  of  the  city  for  the  damages 
occasioned.  Hewison  v.  New  Haven,  87  Conn.  476, 
9  Am.  Rep.  342, 846. 

In  Hexamer  v.  Webb,  101 N.  Y.  877, 886. 388, 54  Am. 
Rep.  703,  it  was  held  that  a  ladder  suspended  from 
the  roof  of  a  building  upon  which  were  two  planks 
fastened  to  the  ladder  by  ropes,  thiis  furnishing  a 
scaffold  for  workmen  which  was  shifted  from  place 
to  place  as  the  work  progressed,  was  not  a  nuisance 
as  ic  was  not  necessarily  Injurious  or  dangerous  or 
an  obstruction  to  the  street,  and  if  properly  used 
might  well  be  employed  for  the  purpose  Intended, 
which  was  the  painting  of  the  building;  neither 
was  It  a  violation  of  an  ordinance  prohibiting  the 
hanging  of  any  goods,  wares,  or  merchandise,  or  of 
any  other  things,  m  front  of  any  building  at  a 
greater  distance  than  1  foot.  In  this  case,  however, 
the  action  was  to  recover  damages  for  personal  In. 
Juries  sustained  by  the  plaintiff,  who  was  struck  by 
the  falling  of  such  scaffold  while  walking  on  the 
sidewalk. 

And  in  Gushing  v.  Boston,  128  Mass.  330.  85  Am. 
Rep.  383,  it  Is  stated  that  under  Mass.  Oen.  Stat, 
chap.  19,  S  13.  the  city  authorities  of  Charleston 
have  power  to  maintain  rules  for,  and  to  regulate 
the  erection  of,  balustrades,  or  other  projections, 
upon  the  roofs  or  sides  of  buildings  as  the  safety  of 
the  public  requires,  and  that  the  construction  of 
such  section  shows  that  it  is  Intended  to  deal  with 
those  parts  of  a  building  which  may  project  near  or 
over  a  line  of  a  highway,  and  which.  If  not  properly 
constructed  and  maintained,  may  endanger  the 
safety  of  the  public:  and  that  it  does  not  attempt 
to  deal  with  those  additions  to,  or  parts  of,  the 
building  which  may  occupy  the- highway  itself, 
such  as  a  projecting  doorstep,  or  ot)struct  travel 
thereon,  and  thus  constitute  a  nuisance  in  the 
highway  if  not  authorized  by  law.    In  other  words. 
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cities  are  authorized  to  regulate  the  erection  and 
maiDteoance  of  such  projecting  parts  of  a  building 
which  do  not  in  an  way  obstruct  the  use  of  the 
highway,  or  constitute  a  defect  therein,  although 
under  some  circumstances  they  may  endanger  the 
safety  of  the  public;  but  they  are  not  authorized  to 
regulate  the  erection  and  maintenance  of  per- 
manent structures  or  additions  to  a  building 
which  stands  in  the  highway  itself,  or  create  an 
obstruction  therein. 

A  local  government  act  for  the  promotion  of 
health  and  the  regulation  of  buildings  In  a  bor- 
ough, enacted,  after  making  various  provisions  for 
the  prevention  of  nuisances  upon  the  pavements 
of  streets,  that  no  projection  should  be  made  in 
front  of  any  building  over  or  upon  the  pavement, 
was  held  not  to  apply  to  projections  on  the  front  of 
a  building  which  were  too  high  up  to  interfere  with 
free  passage  along  the  footpath.  Ooldstrtiw  v. 
Duckworth,  L.  R.  5  Q.  B.  Div.  276.  49  L.  J.  M.  C.  N. 
S.  73,  42  L.  T.  N.  8.  440,  28  Week.  Rep.  504,  44  J.  P. 
410. 

The  English  nuisance  removal  act  of  1855,  chap. 
121,  being  a  sanitary  act,  applies  only  to  such  nui- 
sances as  are  injurious  to  health,  and  therefore 
where  rainwater  collects  on  a  railroad  bridge  and 
rains  through  the  planks  dripping  onto  the  high- 
way and  onto  persons  using  the  street,  such  nui- 
sance is  not  within  the  provisions  of  the  act  so  as  to 
be  subject  to  abatement  by  the  .authorities  there- 
under. Great  Western  R.  Co.  v.  Bishop,  L,  R.  7  Q. 
B.  650,  41  L.  J.  M.  C.  N.  S.  120,  26  1^  T.  N.  S.  905,  20 
Week.  Rep.  989. 

The  power  of  a  municipality  over  buildings  in 
general  will  b«  found  treated  of  in  note  to  Evans- 
ville  V.  Miller  dnd.)  38  L.  R.  A.  161. 

As  to  right  to  maintain  awnings  in  a  highway- 
see  note  to  Augusta  v.  Burum  (Ga.)  26  L.  R.  A.  340. 

e.  Trees  on  strcetf. 

The  cases  considered  in  this  section  are  confined 
exclusively  to  those  holding  trees  upon  the  public 
streets  and  highways  to  t>e  nuisances.  There  are 
other  cases,  however,  of  a  somewhat  similar  na- 
ture, wbich  treat  of  the  question  of  municipal 
power  over  such  trees,  but  do  not  enter  into  the 
consideration  of  the  question  from  a  nuisance 
standpoint,  of  which  authorities  Mt.  Carmel  v. 
Shaw,  155  ill.  87, 27  L.  R.  A.  580,  is  one. 

The  question  of  the  ownership  and  control  of 
trees  in  highways  will  t>e  found  in  note  to  Cbaf«  v. 
Osbkosh  (Wis.)  15  L.  R.  A.  663;  and  the  ri»/hts  of 
abutting  owners  over  trees  is  also  treated  in  Tate 
V.  Greensboro,  114  N.  C.  892, 24  L.  R.  A.  671;  Daily  v. 
State,  61  Ohio  St.  348,  24  L.  R.  A.  724;  State,  Avis,  v. 
Vlneland,  56  N.  J.  L.  474,  23  L.  R.  A.  €85;  Mt,  Carmel 
V.  Shaw,  155  III.  37,27  L.  R.  A.  680;  Bradley  v. 
Southern  New  England  Teleph.  Co.  66  Conn.  559,  32 
L.  R.  A.  280. 

In  Burnham  v.  Hotchklss,  14  Conn.  311,  it  is  said 
that  a  tree  or  a  post  in  n  highway  is  prima  facie  a 
nuisance,  but  the  question  of  nuisance  in  a  par- 
ticular  case  is  for  the  jury. 

But  it  has  been  stated  that,  independent  of  stat- 
ute, trees  in  a  street  or  highway  are  not  neces- 
sarily a  nuisance,  and  that  in  order  to  become  such 
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there  must  be  an  obstruction  to  the  traveling  pub- 
lic. Everett  v.  Council  Bluffs.  46  Iowa,  66.  To  the 
same  effect.  Bills  v.  Belknap,  36  Iowa,  5t>3;  Patterson 
V.  Baumer,  43  Iowa,  142. 

A  tree  in  a  highway  is  not  a  nuisance  per  Sf ,  and 
only  becomes  such  when  it  constitutes  an  actual 
injury  or  obstruction,  and  therefore  it  cannot  be 
removed  by  a  commissioner  of  highways,  unless  it 
be  shown  to  be  such,  and  he  must  justify  bts  action, 
not  upon  his  belief  merely,  but  upon  the  actual 
fact;  and  therefore  before  such  trees  can  be  re- 
moved the  owner  thereof  should  have  an  oppor- 
tunity to  take  them  away,  remove,  and  transplant 
themii   Clark  v.  Dasso,  34  Mich.  86,  88. 

Shade  trees  may  stand  between  the  sidewalk  and 
the  central  part  of  the  street  without  constituting- 
a  nuisance  per  sr,  yet  they  may  become  a  nuisance 
by  disease  or  decay,  although  the  mere  partial  ob- 
struction of  a  part  of  a  street,  when  In  fact  such 
obstruction  does  not  interfere  with  the  public  use, 
does  not  create  a  nuisance,  as  it  does  not  work  any 
hurt,  inconvenience,  or  damage  to  the  public 
necessary  to  constitute  a  nuisance.  Allegheny  v. 
Zimmerman,  95  Pa.  287,  288,  40  Am.  Rep.  649. 

In  White  V.  Godfrey,  97  Mass.  472,  476,  it  is  stated 
that  since  the  passing  of  Mass.  Gen.  Stat.  chap.  44, 
Sfi  6,  8,  the  powers  given  to  highway  surveyors  have 
been  limited,  and  shade  trees  are  no  longer  liable 
to  be  treated  as  a  nuisance,  and  looped  or  cut 
down  at  the  discretion  of  every  such  officer,  the 
statute  in  question  giving  the  mayor  and  other 
officers  power  to  authorize  the  planting  of  shade 
trees  when  they  do  not  interfere  with  the  public 
travel  or  private  rights,  and  especially  provlding- 
that  the  trees  so  planted  are  not  to  be  deemed  a 
nuisance;  but  upon  complaint  made  they  may  be 
ordered  to  be  removed  if  public  necessity  seems  to 
so  require. 

In  order  to  allow  a  city  to  remove  trees  in  order 
to  abate  an  obstruction  of  the  public  street  or  side- 
walk, it  is  not  essential  that  such  trees  should  com- 
pletely obstruct  the  walk  or  occupy  the  entire 
width  thereof,  the  question  of  the  degree  of  ob- 
struction which  will  justify  their  removal  belnira 
question  for  the  city.  Vanderhurst  v.  Tholcke,  113 
Cal.  147,  85  L.  R.  A.  267. 

Very  large  trees  standing  immediately  in  the 
center  of  a  sidewalk,  thereby  necessitating  the 
public  travel  passing  along  the  narrow  edges  or 
spaces  left  on  either  side  thereof  instead  of  allow- 
ing the  public  to  pass  and  have  the  enjoyment  of 
the  entire  width  and  surface  of  the  walk,  is  an  ob- 
struction which  constitutes  a  nuisance  per  ir. 
Vanderhurst  v.  Tholcke,  113  Cal.  147, 35  L.  R.  A.  387; 
Chase  v.  Oshkosh,  81  Wis.  313, 15  L.  R.  A.  653. 

Under  a  charter  giving  the  common  council  the 
general  care,  custody,  and  control  of  the  streets, 
with  power  to  lay  out  the  same  and  cleanse  and 
repair  them,  and  make  regulations  for  the  protec- 
tion of  health  and  safety,  and  to  define,  prevent, 
and  remove  nuisances,  the  city  authorities  have 
power  to  cause  the  removal  of  anything  causing 
obstruction  to  the  street  or  sidewalk,  such  as  a  tree 
standing  in  such  sidewalk,  and  abate  it  as  a  nui- 
sance, for  the  reason  that  everything  which  is  an 
obstruction  to  the  free  use  of  a  street  Is  a  public 
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against  maiDtaining  an  awning  over  the  side- 
walk.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  D.  Haines*  for  appellant: 

This  ordinance  is  in  derogation  of  private 
right,  and  in  its  nature  and  effect  a  penal  stat- 
ute, and  as  such  must  be  construed  strictly,  L 
e.,  must  not  include  anything  not  within  the 
letter  of  the  same,  as  well  as  the  spirit. 

Endlich,  Interpretation  of  Statutes,  p.  454; 
Wallingford  v.  Hall,  45  Conn.  350;  Hallenbeck 


V.  Getz,  63  Conn.  387;  State  v.  Costello,  61 
Conn.  499;  Smith  v.  Spooner,  8  Pick.  229; 
State  V.  Powers,  36  Conn.  78;  Gauldy.  Banks, 
58  Conn.  415,  56  Am.  Rep.  143;  Sutherland, 
Stat.  Constr.  ^  400. 

All  statutes  should  be  free  from  uncertainty 
and  In  such  plain  language  as  to  apprise  any 
intelligent  man  of  his  nghts  or  duties  thereun- 
der. 

17  Am.  &  Eng.  Enc.  Law,  p.  253;  Lee  Bras. 
Furniture  Co.  v.  Oram,  63  Conn.  438. 


nuisance.    Vanderhurst  v.  Tholcke.  118  Cat.  147,  85 1 
L.  R.  A.  267.    Taylor  v.  Reyoolde,  98  Cal.  573,  and 
Marini  v.  Graham,  b7  Cal.  180.  to  the  same  effect. 

A  city  charter  expressly  vestlngr  tn  the  city 
power  '^to  suppress  all  nuisances"  must  be  so 
construed  as  to  apply  to  cases  of  nuisanoes  clearly 
so  to  the  detriment  of  public  health  and  public 
coQvenience,  and  therefore  where  the  oTerhanging: 
limbs  of  trees  on  the  sidewalk  are  not  shown  to 
have  been  so  declared  by  law  or  ordinance,  or 
even  considered  as  a  nuisance,  they  cannot  be  re- 
moved as  such.  Tisfiot  v.  Great  Southern  Telegr-  & 
Teleph.  Co.  39  La.  Ann.  996. 

Where,  however,  a  city  charter  on  the  subject  of 
encroachments  and  obstructions  of  streets  and 
sidewallcs  g^ives  very  extensive  and  comprehensive 
powers  to  the  common  council  of  a  quasi  and  leg- 
islative  character,  but  without  any  particular  di- 
rections as  to  the  manner  of  their  exercise,  and 
such  powers  are  peculiarly  adapted  to  the  needs 
of  a  growingr  and  populous  village  or  city,  and 
clearly  extend  to  the  cutting  down  and  removal  of 
trees  which  are  manifestly  an  obstruction  to  the 
sidewalk,  even  though  room  is  left  on  the  walk  for 
foot  travelers  to  pass,  the  same  may  be  removed 
by  the  common  council  as  a  public  nuisance* 
Chase  v.  Oshkosh,  81  Wis.  318, 15  L.  R.  A.  553. 

So,  the  determination  of  a  city  council  that  trees 
growing  on  a  sidewalk  of  a  city  are  an  obstruction 
to  travel  is  conclusive  under  a  charter  giving  them 
general  control  of  the  streets  with  power  to  define, 
prevent,  and  remove  nuisances.  Vanderhurst  v. 
Tholcke,  113  Cal.  147,  85  L.  R.  A.  267. 

Though  a  tree  be  planted  subject  to  the  right  of 
the  city  to  destroy  it  in  the  exercise  of  its  continu- 
ing power  to  improve  its  streets,  it  is  nevertheless 
the  property  of  the  owner  of  the  fee,  and  when 
any  change  of  grade  is  ordered  the  governing  au- 
thorities of  the  town  have  the  right  to  remove  it 
only  on  the  ground  that  it  obstructs  the  highway 
and  is  therefore  a  public  nuisance,  or  after  con- 
demnation and  the  payment  of  compensation  as- 
certained in  a  mode  pointed  out  by  law.  Tate  v. 
Greensboro,  114  N.  C.  392,  34  L.  R.  A.  671,  675. 

So,  the  destruction  of  shade  trees  standing  on  the 
outer  edge  of  the  sidewalk  in  front  of  a  residence 
because  the  municipal  authorities  regard  them  as 
an  ol)structIon  of  the  walk  and  injurious  to  health 
doen  not  render  the  city  or  its  authorized  agents 
liable  for  damages  to  the  abutting  proprietor,  and 
the  power  of  a  city  in  this  respect  may  be  delegated 
to  the  city  committee  composed  of  the  board  of 
aldermen.  Tate  v.  Greensboro,  114  N.  C.  392,  24'L. 
R.  A.  671. 

Where  a  public  road  of  a  certain  width  was  set 
out  across  a  common  by  the  English  inclosure 
commissioners,  and  allotments  of  the  land  on 
either  side  were  made,  but  25  feet  only  allotted  by 
the  commissioners  was  used  as  the  actual  road, 
and  the  sides  were  left  unlnclosed  and  became 
covered  with  furze  and  heath,  and  fir  trees  were 
allowed  to  grow  there  for  twenty-flve  years  or 
more,  which  the  highway  board  cut  down  and  ad- 
vertised for  sale,  it  was  held  that  the  right  of  the 
public  was  to  have  the  whole  width  of  the  road, 
and  not  merely  that  part  which  had  been  used  as 
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the  via  trita^  preserved  free  from  obstructions  and 
nuisances,  and  that  such  right  had  not  become  ex- 
tinguished from  the  fact  that  the  trees  had  been 
allowed  to  grow  there  for  such  a  period.  Turner 
V.  RIngwood  Highway  Bd.  L.  R.  9  Eq.  417, 21  L.  T. 
N.  S.  424, 18  Week.  Rep.  745. 

In  upholding  the  plaintiff's  claim  for  damage 
against  the  defendant  for  the  unlawful  removal  of 
trees  upon  the  plaintiff's  land  which  the  defendant 
alleged  were  a  public  nuisance  by  reason  of  their 
close  standing  causing  dampness  and  unhealthi- 
ness  to  the  public,  the  court  stated  that  although 
the  defendant  had  no  right  to  remove  the  trees 
himself,  he  had  the  right.  If  he  thought  they  were 
a  nuisance  to  t^e  public,  to  complain  to  the  select- 
men of  the  town  under  the  provisions  of.  Mass. 
Gen.  Stat.  chap.  46,  6  6,  and  that  it  was  the  duty  of 
such  selectmen  to  decide  the  question  whether  such 
trees  should  be  removed  as  nuisances.  Bliss  v.  Ball, 
99  Mass.  597.  , 

But  a  borough  ordinance  passed  under  N.  J.  bor- 
ough act  1878,  p.  407,  which  declared  healthy  grow- 
ing trees,  which  had  been  planted  over  tweoty-flve 
years  by  the  owner  of  land  on  or  near  the  edge  of 
the  roadway  or  a  street  in  the  borough,  a  nuisance 
and  ot)etriiction,  and  directing  their  removal  as 
such,  was  declared  void  in  State,  Avis,  v.  Vineland, 
56  N.  J.  L.  474,  23  L.  R.  A.  685. 

Where  the  plaintiff  had  planted  a  tree  in  front  of 
his  bouse  at  the  edge  or  curb  line  of  the  sidewalk 
as  it  then  existed,  and  subsequently  the  borough 
authorities  caused  the  pavement  around  the  pub- 
lic square  to  be  widened  and  laid  in  circular  forms 
at  the  angles  thereof,  and  such  change  threw  the 
curb  line  in  the  'sidewalk  over  3  feet  beyond  the 
tree  which  had  then  attained  considerable  dimen- 
sions, but  so  that  there  was  suflBcient  space  on 
either  side  of  the  tree  to  conveniently  accommo- 
date the  ordinary  travel  of  the  sidewalk,  although 
it  was  shown  that  the  trunk  of  the  tree  was  an 
obstruction  to  passage  owing  to  the  extensive  space 
it  occupied,  and  if  moved  would  afford  much  more 
space  for  passers-by,  and  the  borough  authorities 
had  by  resolution  ordered  the  plaintiff  to  remove 
such  tree  and  condemned  it  as  a  nuisance,  yet  it 
was  held  that  the  borough  authorities  had  no  power 
by  such  resolution  and  order  to  condemn  the  tree 
as  a  public  nuisance,  for  the  reason  that  such  reso- 
lution was  not  general  in  its  application  nor 
adopted  for  the  enforcement  of  any  general  bor- 
ough ordinance  or  regulation,  and  for  this  reason 
the  court  restrained  the  proceedings  of  the  bor- 
ough authorities.  Gltt  v.  Hanover,  4  Pa.  Dist.  R 
606. 

In  Gitt  V.  Hanover,  4  Pa.  Dist.  R.  606,  it  is  said 
that,  although  boroughs  are  clothed  with  ample 
powers  under  Pa.  act  April  3, 1851,  92,  subsecs.  SS  8i 
4,  to  prohibit  and  remove  obstructions  in  streets 
and  sidewalks,  yet  such  authority  must,  as  a  gen- 
eral rule,  be  exercised  by  virtue  of  ordinances  of 
general  application,  and  that  the  form  of  the  en- 
actment, whether  by  ordinance,  resolution,  or 
mere  motion  is  not  important,  the  material  con- 
sideration beiug  the  generality  of  the  application, 
and  that  therefore  municipalities  cannot  by  special 
ordinances  applicable  to  one  individual  or  one  case 
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A  statute  ought  to  be  so  coDStrued  that  do 
mao  who  is  inuoceDt  can  be  punished. 

4  Bacon »  Abr.  StatuUs;  Qould  v.  Banks,  58 
Conn.  415,  55  Am.  Rep.  143;  Beach,  Pub. 
Corp.  §  515,  p.  521;  Tappan  v.  Young,  9  Daly, 
357;  San  Francisco  Pioneer  Woolen  Factory  v. 
Brickwedd,  60  Cal.  166;  Becker  v.  WaMngton, 
94  Mo.  380;  Com,  v.  Roy,  140  Mass.  482;  State, 
Center,  v.  Barenstein,  66  Iowa,  249;  Endlich, 


Interpretation  of  Statutes,  p.  31 ;  Com.  v.  Bank 
of  Pennsylvania,  8  Watts  &  S.  173;  McContiU 
V.  Jersey  City,  39  N.  J.  L.  38. 

The  authority  of  the  city  must  be  exercised 
in  a  reasonable  and  impartial  manner,  and  for 
reasons  which  can  be  Justified  by  public  neces- 
sity. 

Crofut  V.  Danbnry,  65  Conn.  294;  Beach, 
Corp.  g§  89-91.  pp.  104-106. 


permit  to  one  person  what  is  denied  to  anotber.  or 
deny  to  one  what  is  permitted  to  another.  In  this 
case  the  court  restrained  the  proceedings  of  the 
borough  authorities  in  destroying  the  plaintllTs 
shade  tree  under  a  resolution  passed  by  the  bor- 
ough authorities  which  condemned  it  as  a  nuisance. 
Under  an  act  creating  a  new  township,  and  pro. 
vlding  that  the  township's  committee  shall  hare 
power  to  pass  ordinances,  by-laws,  and  regulations 
as  they  may  Judge  proper,  to  direct  the  planting, 
rearing,and  trimming  of  shade  or  ornamental  trees, 
and  to  abate  and  remove  all  nuisances  in  the  streets 
and  public  places  of  the  township,  and  under  a 
supplemental  act  conferring  more  ample  powers 
upon  such  township  committee  to  provide  by  ordi- 
nance for  the  regulations  of  the  use  of  the  public 
streets  and  to  direct  and  regulate  the  planting, 
rearing,  and  trimming  and  preservation  of  shade 
trees  on  the  streets  and  public  places  of  the  town- 
ship, and  to  authorize  or  prohibit  the  removal  or 
destruction  of  such  trees,  and  to  restrain  and  pun- 
ish persons  injuring  or  defacing  the  same,— it  was 
held  that  an  ordinance  providing  that  no  person 
should  cut,  trim,  or  break  any  tree,  limb,  or  twig 
thereof  standing  upon  a  public  street  or  highway 
of  the  township  without  first  obtaining  permission 
of  the  township  committee  or  their  authorized 
agent,  ahd  imposing  a  penalty  for  a  violation 
thereof,  was  a  proper  exercise  of  the  power  vested 
in  such  township,  and  was  valid  as  a  reasonable  ex- 
ercise of  such  power.  State,  Consolidated  Traction 
Co.  V.  East  Orange  Twp.  (N.  J.)  38  Ati.  803.  In  this 
case  it  was  sought  to  restrain  the  action  of  the  rail- 
road company  operating  its  icars  through  the 
streets  from  cutting  olf  the  limbs  and  branches  of 
such  shade  trees  in  order  to  make  room  for  its 
wires  and  poles. 

IV.  Nuisances  relating  to  the  use  of  streets. 
a.  Parades  and  wdse  on  streets. 

This  section  of  the  note  is  confined  to  the  consid- 
eration of  municipal  authorities  to  declare  paradps 
and  noises  on  the  streets  public  nuisances,  ao^  to 
abate  them  as  such.  There  are  numerous  cases 
wherein  swearing,  cursing,  and  other  acts  of  a  simi- 
lar nature,  attracting  crowds  of  people,  and  caus- 
ing obstructions  upon  the  public  streets,  have  been 
dealt  with  and  punished  by  the  municipal  authori- 
ties under  ordinances  passed  pursuant  to  the  gen- 
eral exercise  of  police  power,  wherein  such  acts 
have  not  been  specially  declared  nuisances  nor 
have  they  been  abated  as  such,  and  these  are  there- 
fore not  included  herein. 

A  procession  upon  a  public  street  or  highway, 
which  is  lawful  in  itself  and  does  not  unnecessarily 
obstruct  the  use  of  the  highway  for  other  purposes, 
does  not  constitute  a  nuisance;  to  constitute  a 
nuisance  in  such  a  case,  the  streets  must  be  so 
blocked  as  to  hinder  or  prevent  travel  or  passage, 
and  must  be  obstructed  for  a  longer  period  than 
the  occasion  calls  for,  and  It  also  seems  thart  there 
must  have  been  a  criminal  Intent.  State  v.  Hughes, 
72  N.  C.  25,  27;  State  v.  Baldwin,  18  N.  C.  (1  Dev.  & 
B.L.)197. 

Parades  and  processions  upon  the  streets  of  a  city 
are  not  necessarily  productive  of  danger  and  dis- 
order so  as  to  render  them  r>er  se  the  creators  of 
public  disturbances,  nor  are  they  necessarily  nul- 
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sanoes.  Chicago  v.  Trotter,  188  111.  480,  Affirming  the 
decision  of  the  appellate  court. 

It  is  only  when  political,  religious,  social,  or 
other  demonstrations  create  public  disturbances,  or 
operate  as  nuisances,  or  create  or  manifestly 
threaten  some  tangible  public,  or  private  mischief, 
that  the  law  will  interfere;  and  it  then  interferes 
by  reason  of  the  evil  done,  or  apparently  menaced, 
and  not  because  of  the  sentiments  or  purposes  of 
the  movement,  if  not  otherwise  unlawful;  and 
things  absolutely  unlawful  are  not  made  so  by  local 
authority,  but  by  general  law.  Re  Frazee,  63  Mich. 
896,  405. 

So,  public  parades  are  not  unlawful  in  their  in- 
tent, purpose,  and  result;  they  are  not  mala  in  se, 
and  if  they  are  to  be  mala  prohibita.  It  ought  to  be 
by  some  general  law  and  not  by  local  regulation. 
Yet  such  parades  are  subject  to  the  operation  of 
the  laws  upon  the  subject  of  riots,  mobs,  unlawful 
assemblies,  and  nuisances,  whenever  they  become 
so.  Anderson  v.  Wellington,  40  Kan.  173,  178, 179, 
2L.R.A.  110. 

A  procession  in  a  public  street  is  not  necessarily 
a  public  nuisance,  and  therefore,  when  the  mem- 
bers of  the  Salvation  Army  parade  the  streets  and 
sing  and  display  a  flag,  which  is  the  means  they  or- 
dinarily use  to  attract  attention  and  procure  fol- 
lowers to  their  quarters,  such  use  of  the  street  does 
not  amount  to  a  disturbance  of  the  public  peace 
within  the  meaning  of  the  city  ordinance  and  char- 
ter under  which  the  common  council  have  power 
to  abate  and  remove  nuisances  of  every  kind.  Peo- 
ple, Cartmill,  v.  Koohester,  44  Hun,  166. 

Under  a  city  charter  prohibiting  the  parading 
and  marching  of  any  procession  upon  the  public 
streets  without  first  obtaining  a  permit,  the  gen- 
eral incorporation  act  giving  the  city  authorities 
power  to  declare  what  shall  be  deemed  a  nuisance 
and  to  abate  the  same,  a  procession  by  the  Salva- 
tion Army  cannot  be  said  to  be  a  nuisance  of  itself. 
Although  processions  may  become  disorderly  and 
riotous  and  degenerate  into  a  mob,  or  a  parade 
may  be  so  conducted,  in  the  banners  which  it  dis- 
plays, or  the  objects  or  purpose  of  its  march,  or  the 
disorderly  or  abhorrent  noises  in  which  it  indulges, 
as  to  invite  a  breach  of  the  peace,  or  so  render  it- 
self a  nuisance,  yet  such  will  be  exceptional  cir- 
cumstances, and  the  individuals  will  be  subject  to 
punishment  under  the  law.  Trotter  v.  Chicago,  33 
IlL  App.  206,  906,  Affirmed  Chicago  v.  Trotter,  133 
III.  480. 

In  this  case  the  ordinance  which  provided  that 
no  parades  or  processions  should  be  allowed  upon 
the  streets  of  a  city,  nor  open-air  meetings  upon 
any  ground  abutting  upon  any  street  or  avenue  of 
the  city,  without  a  permit  from  the  police  depart- 
ment, which  was  to  be  issued  without  fee,  desig^nat- 
ing  the  route  to  be  followed  upon  the  streets,  was 
held  Invalid  upon  the  ground  that  It  gave  such  au- 
thorities power  to  discriminate,  and  was  a  delega- 
tion of  power  to  the  police  authorities  which  it 
was  not  within  the  province  of  the  common  ooun- 
cil  to  delegate,  a  municipal  body  having  no  power 
to  transfer  its  legislative  prerogatives  and  the 
public  stress  imposed  upon  it  to  a  mere  executive 
officer.  Chicago  v.  Trotter,  188  IlL  480,  Affirming 
the  decision  of  the  appellate  court. 

In  Rich  y.  Naperville,  42  lit  App.  222,  the  court 
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It  is  the  policy  of  the  law  to  require  of  mu- 
nicipal corporations  a  strict  observance  of 
their  powers. 

1  Dill.  Mun.  Corp.  §  16,  p.  34,  §  28.  p.  42; 
15  Am.  &  Eng.  Enc.  Law,  p.  1041;  Willard  v. 
KiUingworth,  8  Conn.  247,  Approved  In  Higley 
V.  Bunce,  10  Conn.  486. 

The  cit^r  council  cannot  interfere  with  the 
property  rights  and  privileges  of  abutting  own- 
ers without  the  sanction  of  a  resulting  public 


benefit,  and  the  right  to  protect  one's  store 
from  the  sun  by  an  awning  suited  to  that  pur- 
pose, and  interfering  with  no  one,  is  a  right  of 
property  within  the  meaning  of  the  Constitu- 
tion. 

Oilberi  EIav.  R.  Co.  v.  Kobbe.  70  N.  Y.  861;  8 
Kent,  Com.  p.  488;  2  Dill.  Mun.  Corp.  §§  656a, 
6566,  p.  777,  note  2,  pp.  835, 886,  873;  Story  v. 
New  York  Kiev,  R,  Co.  90 'N.  Y.  122,  48  Am. 
Rep.  146;  Shelton  Co,  v.  Birmingham,  62  Conn. 


followed  its  prior  decision  in  the  case  of  CDicago  v. 
Trotter,  196  Til.  480,  in  declaring  tbe  city  ordiaaoce 
which  prohibited  street  parades  witboat  permis- 
siOD  of  a  city  oouncil  void  as  beiner  unreasonable, 
oppressive,  unfair,  and  .  partial,  such  not  being 
nuisances  per  »e,  and  abatable  as  such  by  the  pub- 
lic authorities. 

But  where  processions  would  for  an  unreason- 
able time  obstruct  travel  on  the  streets,  or  injuri- 
ously affect  business,  and  be  carried  on  to  such  an 
extent  and  for  such  time  as  to  be  an  annoyance 
and  a  nuisance  to  tbe  public*  the  city  may  by  ordi- 
nance prohibit  tbem  and  punish  tbe  person  mak- 
ing such  an  unreasonable  disturbance.  Chariton 
V.  Simmons.  87  Iowa,  286. 

Noises  In  the  street  occasioning  damage  to  all  the 
citizens  of  tbe  commonwealth  there  Inhabiting, 
being,  and  residing,  constitute  a  public  nuisance. 
Com.  V.  Smith,  6  Cush.80. 

The  collection  of  a  crowd  of  noisy  and  disorderly 
people  to  the  annoyance  of  the  neighborhood,  out- 
side grounds  in  which  entertainments  with  music 
and  fireworks  are  being  given  for  profit,  is  a  nui- 
sance for  which  the  giver  of  such  entertainment  is 
liable  to  an  injunction,  although  he  may  exclude 
all  improper  characters  from  the  grounds,  and  the 
amusements  may  be  conducted  in  a  manner  satis- 
factory to  the  police.  Walker  v.  Brewster,  L.  R.  6 
Eq.  25.  37  L.  J.  Ch.  N.  S.  33, 17  L.  T.  N.  8.  185, 16 
Week.  Rep.  09. 

In  Fairbanks  v.  Kerr,  70  Pa.  86, 08,  10  Am.  Hep. 
664,  it  is  stated  that  although  a  street  pavement 
may  be  used  in  tbe  strictness  of  law  for  public 
speaking,  yet  it  may  not  be  occupied  for  preach- 
ing or  public  worship  before  another^s  house  so  as 
to  annoy  him,  but  yet  it  does  not  follow  that 
everyone  who  speaks  or  preacbes  In  the  street  or 
happens  to  collect  a  crowd  therein  by  other  means 
is  therefore  guilty  of  a  nuisance;  his  act  may  be- 
come a  nuisance  by  his  obstruction  of  the  public 
highway,  but  it  is  not  a  nuisance  per  se. 

Tbe  singing  of  an  obscene  song  in  a  loud  boister- 
ous manner  for  ten  minutes  near  a  public  street  in 
the  bearing  of  divers  people,  even  though  on  a 
single  occasion,  is  a  public  nuisance.  Htate  v. 
Toole,  106  N.  C.  786;  State  v.  Cbrisp,  85  N.  C.  628. 

So  the  making  of  a  great  noise,  clamor,  and  out- 
cry in  the  public  streets,  by  which  people  are  drawn 
together  and  tbe  highway  obstructed,  is  a  public 
nuisance;  and  in  such  a  case  it  is  sufficient  if  the 
inconvenience  result  as  an  Immediate  consequence 
of  any  public  exhibition  or  acL  Com.  v.  Spratt,  14 
Phila.  365. 

In  Com.  V.  Harris,  101  Mass.  29,  the  defendant 
was  found  guilty  of  creating  a  nuisance  by  utter- 
log  loud  exclamations  and  outcries  in  the  public 
streets,  thereby  drawing  together  large  numbers  of 
people,  and  creating  a  common  nuisance. 

The  case  of  Com.  v.  Harris,  101  Mass.  29,  was  fol- 
lowed by  the  subsequent  case  of  Com.  v.  Oaks,  113 
Mass.  8,  which  holds  that  the  nuisance  may  exist 
even  though  the  noise  complained  of  disturbed  but 
a  single  person. 

A  city  ordinance  prohibiting  and  forbidding  all 
disorderly  shouting,  dancing,  or  disorderly  assem- 
blies on  the  part  of  slaves  and  free  negroes  in 
streets,  etc.,  both  on  Sundays  and  other  days,  was 
held  a  valid  exercise  of  the  power  to  prevent  and 
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abate  a  nuisance.    Washington  Comrs.  v.  Frank, 
46  N.  C.  (1  Jones,  L.)  430,  440. 

In  Washington  Comrs. v.  Frank,  46  N.  C.  a  Jones, 
L.)  486, 440,  it  is  stated  that  the  commissioners  of 
every  incorporated  town  have  a  right  to  establish 
any  and  every  regulation  which  in  their  Judgment 
is  needful  to  the  comfort  of  the  citizens;  and  there- 
fore an  ordinance  which  has  for  its  object  the  pre- 
vention of  noise  and  disorder  in  the  public  places 
of  the  town  is  a  valid  exercise  of  the  power  vested 
in  such  authorities. 

So,  the  collecting  in  the  streets  of  a  city  of  large 
numbers  of  people  by  reason  of  loud  and  Indecent 
language  addressed  to  those  passing  and  repassing 
on  such  streets  Is  a  nuisance  which  may  be  dealt 
with  by  the  public  authorities.  Barker  v.  Com.  19 
Pa.  412. 

And  a  continuous  or  dally  beating  of  drums  on 
the  streets  of  a  city  will  amount  to  an  intolerable 
nuisance,  endangering  the  safety  of  teams  and  the 
occupants  of  vehicles  drawn  by  anin\als,  as  well  as 
of  pedestrians  liable  to  be  injured  by  runaways, 
and  stunning  the  ears  with  din  so  constant  as  to  be 
almost  Insufferable,  and  as  such  may  be  abated  by 
the  public  authorities,  but  there  is  usually  no  objec- 
tion to  such  noises  on  a  few  special  occasions.  Be 
Flaherty,  105  Cal.  658.581,  27  L.  R.  A.  529. 

Again,  a  state  statute  prohibiting  the  beating  of 
a  drum  in  any  town  except  by  command  of  a  mili- 
tary officer  is  valid,  and  the  fact  that  the  act  Is 
done  In  the  performance  of  a  religious  service  in 
accordance  with  a  religious  belief  is  no  defense, 
even  though  there  is  no  actual  disturbance  of  the 
peace.    State  v.  White.  64  N.  H.  48. 

But  the  beating  of  a  drum  and  the  blowing  of  a 
fife  upon  the  public  streets  do  not  per  se  oonstitute 
a  nuisance,  and  to  render  such  an  act  a  public 
nuisance  it  must  be  so  inconvenient  and  trouble- 
some as  to  annoy  the  whole  community.  State  v. 
Hughes,  72  N.  C. 25, 27;  State  v.  Baldwin,  18  N.  C.  (1 
Dev.  &  a  L.)  197. 

A  town  ordinance  which  forbids  loud  and  bois- 
terous cursing  and  swearing  in  a  street,  house,  or 
elsewhere  in  the  city  is  valid,  not  upon  the  firround 
that  such  conduct  amounts  to  a  nuisance  which 
would  be  punishable  under  tbe  state's  Jurisdiction, 
but  upon  the  ground  that  it  is  disorderly  conduct. 
State  V.  Calnan,  94  N.  C.  880,  and  State  v.  Debnam, 
98N.C.712. 

So.  police  regulations  respecting  the  use  of  the 
streets  by  itinerant  musicians  have  been  enforced, 
tbe  provisions  applying  against  a  member  of  the 
Salvation  Army  who  was  playing  upon  a  cornet 
although  he  did  not  make  any  actual  disturbance. 
Com.  V.  Plalsted,  148  Mass.  375, 2  L.  R.  A.  142. 

The  regulations  made  by  tbe  park  commissioners 
with  reference  to  the  holding  of  public  meetings 
and  the  making  of  orations  or  loud  outcries  therein 
are  valid,  and  within  the  powers  of  tbe  commis* 
sioners,  under  Mass.  Stat.  1876,  chap.  86,  S  8,  which 
gives  tbem  power  to  govern  and  regulate  the 
parks,  and  to  make  rules  for  the  use  and  govern- 
ment thereof,  tbe  purpose  being  for  tbe  preserva- 
tion of  the  public  peace  and  to  protect  the  public 
grounds  from  injury.  Com.  v.  Abrahams,  156 
Mass.  57. 

So,  an  ordinance  of  the  city  of  Boston,wh1ch  pro- 
hibits any  person,  except  with  the  permission  of 
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A6^;8pauldingY,  Lowell,  28  Pick.  71;  Teutonia 
Ins.  Co.  V.  O'Connor,  27  La.  Ann.  871. 

The  mere  declaration  by  a  city  council  that 
a  certain  structure  or  thing  is  a  nuisance  is  of 
no  effect  unless  the  structure  or  thing  did,  in 
fact,  have  that  character. 

7aU$  ▼.  Milwaukee,  77  U.  8.  10  Wall.  497, 
19  L.  ed.  984:  Northwestern  Fertilieing  Co,  v. 
Eyde  Park,  97  U.  8.  670.  24  L.  ed.  1040;  Bal- 
timore dP.  B.  Co.  V.  Fiftfi  Baptist  Church,  108 


U.  8.  388,  27  L.  ed.  745;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  8.  88.  24  L.  ed.  992;  BilU 
V.  Belknap,  86  Iowa,  688;  Patterson  v.  Vail,  48 
Iowa.  148;  Everett  v.  Council  Bluffs,  46  Iowa, 
66;  Yates  v.  Milwaukee,  77  U.  8.  10  Wall.  4»7, 
19  L.  ed.  984. 

Even  where  the  authority  to  declare  what 
shall  be  considered  nuisances  isconferred  upon 
a  city  council  by  the  charter  in  express  terms, 
the   power  to  declare  a  structure  a  nuisance 


the  committee  of  the  city  oouDoil,  from  delivering 
a  sermon,  lecture,  address,  or  discourse  on  the 
common  or  other  public  (ground  of  the  city,  has 
been  upheld  as  belnfr  passed  for  the  purpose  of  pre- 
venting nuisances  in  preserving  the  public  peace. 
Com.  V.  Davis,  140  Mass.  485. 

Under  S  ^640,  Ohio  Bev.  Stat.,  giving  the  city 
council  the  care,  supervision,  and  control  of  all 
public  highways,  etc.,  within  tbe  corporation,  and 
imposing  upon  them  tbe  doty  of  keeping  the  same 
open  and  in  repair  and  free  from  nuisances,  tbe 
court  held  that  tbe  word  'Nuisance"  as  therein  used 
did  not  include  an  assemblage  of  persons  engaged 
in  an  unlawful  act,  but  referred  to  something 
which  was  in  a  sense  fixed  or  permanent,  as  a  de- 
fect in  a  street.  Robinson  v.  Greenville,  42  Ohio 
8t.  826,  680,  61  Am.  Rep.  857.  In  this  case  it  was 
sought  to  make  tbe  corporation  liable  for  tbe  fir- 
ing of  a  cannon  by  disorderly  people  in  tbe  public 
streets,  upon  the  ground  that  tbe  corporation  bad 
not  abated  or  restrained  the  congregation  of  sucb 
assemblages  as  nuisances  as  by  the  powers  con- 
ferred upon  them  by  the  statute. 

The  validity  of  ordinances  relating  to  street  pa- 
rades will  be  found  considered  in  note  to  Re  Garra- 
bad  (Wis.)  19  L.  R.  A.  858. 

b.  Animdls  running  at  large. 
In  tbe  principal  case,  Haosbstown  v.  Witmbb 
(Md.)  ante^  647,  an  ordinance  providing  for  the 
summary  destruction  of  all  dogs  found  running  at 
large  on  tbe  public  streets  was  upheld  as  within  the 
powers  possessed  by  municipal  corporations,  and 
as  constitutional,  even  though  it  pi*ovlded  for  the 
killing  of  such  animals,  if  not  ransomed,  as  therein 
provided,  the  charter  giving  tbe  authorities  power 
to  pass  all  ordinances  necessary  for  tbe  good  gov- 
ernment of  the  town,  to  prevent,  remove,  and 
abate  all  nuisances  and  obstructions  in  or  upon  tbe 
streets. 

Ordinances  passed  restraining  and  prohibiting 
animals  running  at  large  in  the  streets  of  cities 
have  been  held  constitutional  as  a  valid  exercise  of 
tbe  police  power,  although  in  many  cases  they  have 
not  been  specifically  declared  nuisances,  neither 
have  the  ordinances  declared  them  to  be  such. 
Such  would  seem  to  be  tbe  case  of  Burdett  v.  Al- 
ien. 36  W.  Va.  347,  14  L.  R.  A.  887,  and  many  other 
cases  in  the  same  line,  but  it  is  not  proposed  to  deal 
with  them  in  the  present  note,  which  is  confined 
to  the  consideration  of  municipal  control  over  them 
as  nuisances. 

In  Petersburg  v.  Whttnack,  48  111.  App.  668,  the 
city  ordinance  declared  it  unlawful  for  any  horse 
or  other  animals  to  be  at  large  in  the  city,  and  pre- 
scribed a  penalty  against  the  owner  or  possessor  of 
such  animal  knowingly  suffering  or  permitting  it 
to  go  at  large,  or  in  any  way  permitting  such  ani- 
mal to  graze  on  the  streets  or  alleys  of  the  city.  It 
was  held  that,  in  order  to  show  a  violation  of  the 
ordinance,  it  was  not  necessary  to  show  an  inten- 
tional suffering  or  permitting  of  such  animals  to  be 
at  large,  and  that  the  ordinance  was  violated  when 
a  graa^ng  in  the  street  was  permitted,  although  a 
mere  incidental  and  trifling  act  of  grazing  would 
not  be  sufficient,  as  there  must  be  something  sub- 
stantial, and  it  must  be  permitted,  notwithstanding 
the  fact  that  it  was  not  necessary  to  show  a  design 
80  L.  R.  A. 


or  intention,  a  permission  being  sufficient;  In  this 
case,  however,  the  act  was  not  specifically  declared 
to  be  a  nuisance. 

Stock  running  at  large  in  the  public  streets  of  a 
city  is  a  nuisance  which  may  be  abated  by  a  sum- 
mary proceeding  under  a  city  ordinance  passed 
pursuant  to  Its  charter,  tbe  same  being  absolutely 
necessary  to  protect  the  public  in  tbe  use  of  the 
highways.    Folmar  v.  Curtis,  86  Ala.  354. 

There  must,  however,  be  some  guilty  intent  or 
wilful  neglect  before  a  party  can  be  made  liable  to 
the  penalties  imposed  by  an  ordinance  impounding 
animals  found  running  at  large;  there  mustb&  a 
permission  or  suffering  of  such  animals  to  run  at 
large.  Kinder  v.  Oillespie,  68  HI.  88:  Case  v.  Hall, 
21  111.  68?,  to  the  same  effect. 

In  Kelley  v.  Milwaukee,  18  Wis.  8d.  86,  it  is  said 
that  hogs  or  other  animals  running  at  largeare  not 
necessarily  a  nuisance  in  the  legal  sense  of  tbe  temu 
although  they  are  subject  to  such  regulations  as 
the  municipal  authorities  may  determme,  and  the 
annoyance  from  tbem  may  become  so  great  that 
they  may  be  declared  nuisances. 

ret  hogs  running  at  large  contrary  to  lawful  pro- 
hibition are  regarded  in  the  light  of  a  nuisance. 
Goasclink  v.  Campbell.  4  Iowa,  296.  801. 

So,  tbe  running  at  large  of  bogs  in  a  town  may 
be  regarded  as  a  public  nuisance,  therefore  a  city 
by-law  which  provides  for  the  abatement  of  the 
same  is  valid.    McKee  v.  McKee,  8  B.  Men.  433w 

The  right  of  regulating  the  use  of  streets  by 
droves  of  cattle  Is  within  the  power  of  tbe  com- 
mon council  or  other  local  authorities,  independ- 
ently of  statute,  upon  general  principles,  they  be- 
ing considered  nuisances.  Metropolitan  Bd.  of 
Health  v.  Heister.  37  N.  Y.  681. 

And  the  legislature  has  power  to  vest  the  trus- 
tees of  the  town  with  power  to  pass  b^-laws  to 
prevent  hogs  running  at  large  in  the  town,  and  to 
abate  the  same  as  a  nuisance.  McKee  v.  McKee* 
8  B.  Mon.  483. 

And  therefore  an  ordinance  relating  to  tbe  run- 
ning at  large  of  hogs  in  tbe  streets  of  a  town  as  a 
nuisance  will  be  upheld.  Whitfield  v.  Longest,  28 
N.  C.  (6  Ired.  L.)  268. 

Under  a  charter  giving  power  to  pass  all  neces- 
sary rules,  regulations,  and  ordinances  as  deemed 
advisable  with  respect  to  animals  at  large  in  the 
city  streets,  and  to  remove  nuisances,  and  to  pass 
ail  laws  and  ordinances  necessary  for  tbe  peaoe, 
good  order,  etc.,  of  the  city,  a  city  has  power  to  pass 
an  ordinance  impounding  animals  running  at  large 
within  the  corporate  limits.  Cartersville  v.  Lan- 
bam,  67  Ga.  758. 

In  Fort  Smith  v.  Dodson,  46  Ark.  296.  2W,  280, 56 
Am.  Rep.  589,  an  ordinance  passed  under  the  gen- 
eral powers  given  to  cities  and  towns  by  fi  757  of 
Mansfield^s  Digest,  which  ordinance  prohibited  the 
running  at  large  of  hogs  and  other  animals  in  the 
city  limits,  and  established  a  pound,  and  authorised 
the  city  marshal  or  policeman  to  seize  and  Impound 
such  animals,  and  gave  a  fee  for  tbe  service 
performed  in  impounding,  feeding,  and  caring 
for  the  same,  and  made  it  a  duty  of  the  mar- 
shal to  sell  them  after  five  daysT  notice  by  posten 
in  tbe  city,  the  proceeds,  after  defraying  expenses, 
to  go  to  the  owner  of  sucb  animal,  was  upheld  as 
a  valid  exercise  of  the  police  power,  as  animals 
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^bich  18  not  such  at  commoD  law  or  has  not 
been  declared  such  by  statute,  is  denied,  and 
the  question  whether  an  act  upon  a  highway 
constitutes  a  nuisance  is  one  of  fact. 

Burnham  v.  HotehkUs,  14  Conn.  818;  1  Dill. 
Mun.  Corp.  p.  454. 

It  has  been  held  that  a  wooden  awning  over 
a  sidewalk  in  front  of  a  store  is  not  per  se  a 
nuisance. 

Uatckina  v.  Sanders,  45  Mich.  491.  See  also 
BaliimoreY,  Hedecke,  49  Md.  217,  83  Am.  Rep. 


339;  Teutonia  Ins.  Co.  v.  (/Conjior,  27  La. 
Ann.  871;  ZyUtra  v.  Charleston,  1  Bay,  882. 

Messrs,  John  M.  Murdoch  and  M.  Eu- 
e^ene  Culver,  for  appellee: 

A  suitable  frame  means  such  a  frame  as  in 
the  opinion  of  the  common  council  of  the  city 
of  Middletown  the  safety  and  convenience  of 
the  public  demanded. 

Worcester  v.  Railroad  Comrs.  118  Mass.  151; 
Crawell  v.  Londonderry,  63  N.  H.  48. 

Provisions  that  are  strictly  penal  are  strictly 


ruonlnflr  at  lar^re  contrary  to  lawful  prohibition  are 
regarded  as  nuisances. 

And,  under  a  city  charter  givingr  the  municipal 
authorities  power  to  adopt  ordinances,  and  confer- 
ring not  only  a  greneral  authority  to  declare,  pre- 
vent, and  remove  nuisances,  but  also  express  power 
to  prevent  stock  of  any  kind  fromrunninsr  at  large 
in  the  public  streets  and  alleys  of  the  city,  an  ordi- 
nance so  passed  is  a  valid  exercise  of  the  police 
power  and  violates  no  constitutional  principle,  and 
the  exercise  of  such  power,  being  a  summary  pro. 
ceeding,  is  absolutely  necessary  to  protect  the  pub. 
lie  use  of  the  highways,  —  especially  where  the 
owner  will  not  take  suitable  means  to  prevent  his 
own  animals  from  running  at  large  in  the  streets. 
Folmar  v.  Curtis,  86  Ala.  854. 

Again,  a  city  ordinance  declaring  swine  running 
at  large  within  the  corporate  limits  to  be  a  nui- 
sance, and  providing  for  the  abatement  thereof 
will  be  upheld,  even  though  the  defendant  set  up 
a  right  of  common  und^r  the  laws  of  the  state,  as, 
even  admitting  the  right  of  common,  it  is  not  such 
a  right  as  that  it  is  not  within  the  legislative  con- 
trol, and  it  may  therefore  be  abridged  or  destroyed 
wherever  and  whenever  the  law-making  power 
thinks  the  public  good  requires  it,  Roberts  v. 
Ogle,  80  III.  4S0, 461,  83  Am.  Dec.  201. 

And  again,  a  city  ordinance  which  declares  the 
running'  at  large  of  cattle,  horses,  mules,  goats, 
and  sheep  within  the  corporate  limits  a  nuisance, 
and  Imposes  a  fine  for  each  violation  of  the  same, 
will  be  upheld  where  the  provisions  of  the  city 
charter  confer  authority  upon  the  city  to  abate 
and  remove  all  nuisances.  Quincy  v.  O'Brien,  24 
III.  App.  691. 

8o,  atown  ordinance  especially  authorizing  the 
impounding  of  hogs  running  at  large  is  valid  as 
preserving  the  health,  cleanliness,  and  safety  of 
the  city,  such  running  at  large  of  hogs  properly 
constituting  a  nuisance  under  such  ordinance,  even 
though  such  hogs  are  owned  by  one  not  a  resident 
of  the  city,  and  have  merely  strayed  into  the  city 
hmits.    Gosselink  v.  Campbell,  4  Iowa,  206,  801. 

In  Cochrane  v.  Frostbiirg,  81  Md.  54,  27  L.  R.  A. 
728.  under  article  2,  §  144,  Md.  Code  Pub.  Local 
Laws,  the  mayor  and  city  council  have  authority 
to  pass  such  ordinances  not  contrary  to  law  as  they 
may  deem  beneficial  to  the  town,  and  such  author- 
ity gives  them  power  to  remove  nuisances  and  ob- 
structions from  the  streets,  lanes,  alleys,  and  also  to 
ordain  and  enforce  ordinances  necessary  to  pre- 
serve the  peace,  good  order,  health,  and  safety  of 
the  town,  and  therefore  they  have  power  to  pre- 
vent animals  from  running  at  large  upon  the 
streets  of  the  city,  the  same  being  a  nuisance. 

And  a  city  has  authority  under  a  power  to  make 
all  necessary  by-laws  not  repugnant  to  the  laws  of 
the  commonwealth,  to  make  and  pass  by-laws  pro- 
hibiting cows  and  other  animals  going  at  large,  or 
stopping  to  feed  in  streets  and  highways  of  the 
city,  such  authority  not  depending  upon  Mass. 
Stat.  1867,  ohup.  82.    Com.  v.  Bean,  14  Gray,  52. 

Again,  an  ordinance  which  prohibits  any  person 
from  permitting  any  horse,  cattle,  swine,  or  sheep 
under  his  care  to  go  upon  any  sidewalk  in  the 
street,  or  otherwise  occupy,  obstruct,  injure,  or  en- 
cumber any  such  sidewalk  so  as  to  interfere  with 
39  L.  R.  A. 


the  convenient  use  of  the  same  by  all  passengers, 
comes  within  the  provisions  of  the  city  charter, 
which  authorized  the  council  to  make  all  such  salu- 
tary and  needful  by-laws  as  towns,  by  the  laws  of 
the  commonwealth,  have  power  to  make,  and  such 
ordinance  is  therefore  valid.  Com.  v.  Curtis* 
9  Allen,  266. 

These  last  two  cases,  however,  do  not  show  that 
the  act  of  allowing  cattle  to  run  at  large  on  the 
streets  was  expressly  declared  a  nuisance,  but  they 
are  in  line  with  other  cases  wherein  such  acts  have 
been  so  expressly  declared. 

Under  an  act  which  gives  the  city  authoritiea 
power  to  make  ordinances  for  the  removal  of  pub- 
lic nuisances,  and  also  such  necessary  rules  as  may 
tend  to  the  advantage,  improvement,  and  good 
government  of  the  town,  not  inconsistent  with  the 
laws  and  Constitution  of  the  state,  if  the  commis- 
sioners deem  it  to  the  advantage  of  the  town  to 
prohibit  the  hogs  of  citizens  from  running  at 
large  within  the  corporate  limits,  such  authorities 
may  pass  any  reasonable  by-laws  to  effect  that  end; 
and  therefore  a  law  which  prohibits  such  run- 
ning at  large  and  provides  for  the  seizure  of  such 
animals  in  such  cases,  and  for  the  advertising  of 
the  sale  thereof,  and  enables  the  owner  to  re- 
deem the  same  by  paying  all  charges,  and  in  case 
of  sale  provides  that  the  money,  after  deducting 
the  expenses,  shall  be  paid  over  to  the  owner,  is  rea- 
sonable and  will  be  upheld,  Hellen  v.  Noe,  25  N.  C, 
(3  Ired.  L.)  498,  499. 

In  Hellen  v.  Noe,  25  N.  C.  (3  Ired.  L.)  493,  499,  the 
court  drew  a  distinction  between  that  case  and  the 
prior  case  of  Shaw  v.Kennedy.  4  N.  C.  (Taylor's  N.  C* 
Term  Rep.  691),  158,  and  infra,  upon  the  ground  that 
in  the  latter  case  the  ordinance  authorized  the  tak- 
ing of  private  property  without  notice  to  the  owner, 
or  trial  of  his  right,  while  In  the  case  then  before 
the  court  the  ordinance  did  not  attempt  to  deprive 
the  owner  of  his  property  but  provided  for  his 
having  notice,  and  secured  to  him  every  right 
which  he  could  claim  by  allowing  him  to  redeem 
his  property,  and  the  court  therefore  in  that  case 
upheld  the  ordinance  which  prohibited  hogs  run- 
ning at  large. 

So,  in  Crosby  v.  Warren,l  Rich.  L.  385,  an  ordi- 
nance declaring  it  to  be  unlawful  for  hogs  to  run 
at  large  in  the  streets,  requiring  the  marshal  to 
seize  and  impound  them,  and,  after  giving  two 
days'  public  notice,  calling  on  the  owners  to  prove 
property,  to  sell  them  unless  the  owners  pay  cer- 
tain fines  fixed  by  the  ordinance,  was  upheld  as 
being  within  the  powers  conferred  by  the  charter 
to  abate  and  suppress  nuisances  within  the  city 
limits. 

The  powers  granted  to  municipal  authorities  by 
the  provisions  of  the  South  Carolina  statutes  incor- 
porating a  town  are  a  sufficient  authority  to  enable 
such  authorities  to  make  any  public  regulations 
which  in  their  Judgment  may  be  necessary  to  pre- 
vent nuisances,  by  restraining  hogs  and  goata  from 
running  at  large,  the  accumulation  of  tilth,  and  the 
butchering  of  hogs  or  cattle  within  the  town. 
Kennedy  v.  Sowden,  1  McMull.  L.  323.  326. 

Under  the  3d  section  of  the  act  under  which 
Memphis  is  created  a  taxing  district,  it  has  power 
by  ordinance  to  provide  for  the  impounding  of 
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construed,  but  ordinary  police  regulatioos, 
even  though  a  penalty  be  attached,  are  not  sub- 
jected to  so  close  a  scrutiny. . 

Beach,  Corp.  §  517. 

If  an  ordinance  is  susceptible  of  two  con- 
structions, that  one  must  prevail  which  will 
preserve  its  validity,  in  preference  to  a  con- 
struction that  will  render  it  invalid,  and  this 


OQUst  be  done  although  the  constructioa 
adopted  may  not  be  the  most  obvious  or  nat- 
ural one. 

Com,  V.  Dow,  10  Met.  888;  Baltimore,  v. 
Hughes,  1  Gill  &  J.  480:  Newlai\d  v.  Marsn,  19 
111.  876;/<?wa  Homestead  Co.  v.  Webster  County, 
21  Iowa,  221;  Johnson  v.  Philadelphia,  60  Pa. 
445. 


animals  running  at  larve  in  the  streets  of  the  city, 
the  same  being  considered  in  the  light  of  a  nui- 
sance.   Moore  v.  State,  11  Lea,  85. 

Ag^ain,  an  ordinance  for  the  removal  of  the  nui- 
sance of  bogs  from  streets,  alleys,  and  other  places 
within  a  city  is  within  the  provisions  of  the  Texas 
act  of  January  27, 1858,  PascbaPs  Digest,  arc.  5263. 
which  gives  a  board  ot  aldermen  control  over  the 
streets  and  public  places  of  a  town,  with  power  to 
prevent  any  nuisances  within  the  limits  of  the  cor- 
poration, and  cause  them  to  be  removed  at  the  ex- 
pense of  the  person  causing  them.  Waco  v.  Powell, 
32  Tex.  258. 

So,  a  city  ordinance  which  provides  for  the  im- 
pounding of  animals  found  runoing  at  large  on 
the  streets,  and  for  the  sale  thereof  without  any 
judicial  inquiry  or  determination,  is  not  unconsti- 
tutional as  authorizing  a  forfeiture  of  property 
without  due  process  of  law,  although  under  such 
charter  and  ordinance  the  penalty  imposed  upon 
the  owiiter  cannot  be  made  a  charge  upon  such  ani- 
mals when  Impounded,  nor  can  such  penalty  be 
made  payable  out  of  the  proceeds  of  the  sale. 
Wilcox  V.  Hemming,  58  Wis.  144, 46  Am.  Rep.  6%. 

And  in  Grover  v.  Huckins,  2tt  Mich.  476,  an  ordi- 
nance relating  to  the  restraining  and  impound- 
ing of  animals  running  at  large  was  upheld,  al- 
though in  that  case  they  were  not  specifically  de- 
clared to  be  nuisances. 

And  again,  in  Whitlock  v.  West,  26  Conn.  406,  the 
town^s  right  to  pass  by-laws  impounding  cattle 
found  at  large  In  the  public  streets  was  upheld  as 
within  the  power  conferred  by  9  30  of  title  8  of  the 
(Connecticut  statutes. 

And  the  same  was  the  holding  of  the  court  in 
Gilchrist  v.  Scbmidling,  12  Kan.  263,  where  the  ordi- 
nance of  a  city  of  the  second  class  authorized  the 
Impounding  of  animals  found  at  large  in  the  streets 
of  the  city  between  sunset  and  sunrise,  the  same 
being  within  the  provisions  of  Kan.  Stat.  1872,  re- 
lating to  second-class  cities. 

Bo,  in  Moore  v.  State,  11  Lea,  86,  the  court  upheld 
an  ordinance  providing  for  the  impounding  of  ani- 
mals running  at  large  in  the  city  streets  under  the 
section  of  an  act  giving  power  to  the  taxing  dis- 
trict to  define,  prevent,  and  remove  nuisances. 

And.  in  Campau  v.  Langley,  89  Mich.  461,  88  Am, 
Bep.  414,  an  ordinance  relating  to  animals  running 
at  large,  providing  for  their  seizure  and  sale  and 
for  payment  of  the  expenses  thereof  out  of  the 
proceeds  of  such  sale,  the  balance  to  be  handed 
over  to  the  owner  of  the  animal^  who  was  to  have 
time  to  redeem  same  before  sale,  was  upheld  as 
constitutional,  although  such  animals  were  not 
specifically  declared  to  be  a  nuisance. 

In  Marietta  v.  Fearing,  4  Ohio,  427, 481,  it  was  held 
that  straying  animals  owned  by  nonresident  per- 
sons could  not  be  subjected  to  the  provisions  of  or- 
dinances passed  by  incorporated  towns  declaring 
the  same  nuisances. 

But  the  cattle  of  a  stranger,  straying  into  a  town 
and  there  becoming  nuisances,  maybe  removed  by 
way  of  abating  the  nuisance,  and  may  be  distramed 
and  impounded  until  the  owner  shall  pay  tbe  ex- 
pense. Wbitfield  T.  Longest,  28  N.  C.  (6  Ired.  L.) 
268;  Plymouth  Comrs.  v.  Petti  John,  15  N.  C.  (4  Dev, 
L.)  591.  ' 

So,  a  town  ordinance,  declaring  and  prohibiting 
the  running  at  large  of  hogs  in  the  town  as  a  nui- 
sance, and  directing  that  such  animals  so  found 
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running  at  large  shall  be  taken  up  by  the  police 
constable  and  placed  in  a  pound,  will  apply  where 
the  hogs  of  one  residing  half  a  mile  without  the 
limits  of  the  town  are  found  running  at  large 
within  the  town  and  are  impounded,  such  impound- 
ing being  lawfully  within  the  provisions  of  tbe  or- 
dinance.   Friday  v.  Floyd.  63  III.  sa 

And  an  ordinance  passed  under  the  provisions 
of  the  act  of  incorporation  to  prevent  or  abate  all 
nuisances  on  public  or  private  property,  declaring 
hogs  running  at  large  within  the  corporate  lim- 
its to  be  nuisances,  requiring  tbe  marshal  to  seize 
the  same,  and  inflicting  a  penalty  upon  the  oWner 
upon  having  the  same  restored  to  him,  is  \*aUd, 
and  applies  to  a  case  wherein  the  owner  of  the  ani- 
mal resides  outside  of  tbe  city  limits,  although  it 
is  not  designed  to  punish  people  for  the  Inevitable 
escape  where  they  use  requisite  diligence  tore- 
claim  the  animals  and  regain  their  possession. 
Spitler  V.  Young,  63  Mo.  42,  45. 

Again,  underan  act  incorporating  a  village,  giv- 
ing tbe  authorities  power  to  make  rules,  by-laws, 
and  ordinances  respecting  the  streets  and  wai^^  for 
the  security,  welfare,  and  convenience  of  the  vil- 
lage, and  for  preserving  the  health,  and  also  to 
abate  and  remove  nuisances  within  its  limits,  the 
town  council  have  power  to  declare  hogs  running 
at  large  in  the  streets  nuisances,  no  matter  whether 
they  belong  to  residents  or  nonresidents,  and  their 
seizure  by  tbe  party  authorized  under  such  ordi- 
nance  is  valid.    Crosby  v.  Warren.  1  Uicb.  L.  3»5. 

And,  again,  under  a  city  charter  giving  power 
to  the  corporation  to  enact  and  pass  laws  and  or- 
dinances necessary  to  preserve  tbe  health  of  tbe 
town,  and  to  prevent  and  remove  nuisances,  tbe 
authorities  have  power  to  pass  an  ordinance  im- 
pounding stock  of  a  nonresident  found  running 
at  large  in  the  streets  of  a  city,  and  to  sell  the 
same  after  notice  by  publication.  Knoxville  v. 
King,  7  Lea,  441. 

But  where  the  statutory  provisions  pertaining  to 
the  question  give  the  board  of  trustees  power  to 
declare  what  shall  constitute  a  nuisance,  and  to 
prevent,  abate,  and  remove  the  same,  and  take 
such  measures  for  the  preservation  of  the  public 
health  as  they  shall  deem  necessary,  and  also  to 
restrain  from  running  at  large  cattle,  sheep,  swine, 
or  other  animals,  a  town,  incorporated  under  tbe 
general  laws  of  the  state,  has  no  power  to  pro- 
vide by  ordinance  for  the  impounding  and  sale  of 
animals  found  at  large  in  the  streets  and  other 
public  places  within  such  town,  and  under  the 
provisions  of  such  statute  such  ordinance  cannot 
be  maintained.    Slessman  v.  Crozier.  80  Ind.  487. 

And  a  city  ordinance  authorizing  a  constable  to 
seize  all  hogs  running  at  large  in  a  city  as  nui- 
sances is  void,  for  tbe  reason  that  it  authorizes  tbe 
taking  of  private  property  without  a  hearing. 
Shaw  V.  Kennedy, 4  N.  C.  (Taylor's  N.  C.  Term  Bejx 
591)158. 

In  answer  to  tbe  contention  of  the  city  authori- 
ties in  the  case  of  Sbaw  v.  Kennedy,  4  N.  C.  (Tay- 
lor's N.  C.  Term  Rep.  591)  158,  that  hogs  in  a  town 
were  a  nuisance,  tbe  court  stated  that  the  author- 
ities which  proved  hogs  a  nuisance  spoke  of  them 
as  in  a  sty  or  pen  which  necessarily  produces  s 
stench  and  consequently  an  inconvenience  to  the 
neighboring  public. 

In  that  case,  however,  there  was  a  dissenting 
opinion  to  tbe  elTect  that  the  running  at  large  of 
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By  laws  are  usually  more  inartificially  ex- 
pressed than  other  laws,  and  are  entitled  to  a 
reasonable  construction. 

Whitlock  V.  West,  26  Conn.  414. 

That  footways  are  the  subject  of  municipal 
control  cannot  be  questioned. 

Livingston  v.  Wolf,  136  Pa.  519;  Pedriek  v. 
Bailey,  12  Gray.  168;  Ooddard,  Petitioner,  16 


Pick.  511,  28  Am.  Dec.  259;  Jones  v.  New  Ha- 
ven, 34  Conn.  1. 

Especially  is  it  within  their  province  to  reg- 
ulate the  construction  of  awnings,  inasmuch  as 
they  are  liable  for  damages  occasioned  to  pass- 
ers by  through  any  defect  or  insufficiency  in 
the  construoiion. 

Drake  v.  Lowell,  18  Met.  292. 


hofirs  in  the  streets  of  a  town  are  within  tho  defiDl- 
tlon  of  the  term  ^^uisance,"  and  cause  a  nnisance 
as  much  as  many  acts  which  have  been  decided  to 
l)e  nuisances,  as  all  the  inconveniences  produced 
by  them  show  that,  upon  principles  of  common 
law  and  common  sense,  they  answer  the  definition 
of  a  nuisance. 

Under  the  provisions  of  a  city  charter  frivlnflr  the 
trustees  power  to  enact  ordinances  and  by-laws 
proTldlnRT  for  the  jyood  health,  order,  comfort  of 
the  people,  and  the  safety  of  property,  and  for  the 
abatement  or  prevention  of  nuisances,  and  for 
the  public  flrood,  an  ordinance  making  it  unlawful 
for  hoirs  to  run  at  lar^e  in  the  city  streets,  fining 
the  owner  and  making  it  the  duty  of  the  city  mar- 
shal to  seize,  advertise,  and  offer  them  for  sale,  and 
after  paying  the  expenses  hand  the  balance  to  the 
owner  of  such  bogs,  is  not  authorized,  inasmuch 
as  the  right  to  adjudge  the  forfeiture  of  such  ani- 
mals running  at  large  without  notice  is  not  plainly 
conferred  by  the  charter.  Varden  v.  Mount,  78 
Ky.  86, 39  Am.  Rep.  208. 

8o,  an  ordinance  making  It  the  duty  of  the  mar- 
shal to  cause  hogs  let  loose  or  running  at  large  in 
the  streets  of  a  city  to  be  taken  up  and  impounded 
and  sold  wltbV)  thirty  days,  having  first  caused  the 
sale  to  be  proclaimed  by  hand  bills  through  the  dty, 
is  invalid,  no  notice  to  the  owner  being  provided 
for,  although  the  provisions  of  the  city  charter 
give  the  authorities  power  to  require  and  compel 
the  abatement  and  removal  of  all  nuisances  within 
the  city  limits  under  such  regulations  as  they  may 
prescribe  by  ordinance.  Rosebaugh  v.  Baffin,  10 
Ohio.  81. 

And  under  the  general  laws  of  the  state  contain- 
ing no  prohibition  against  swine,  cattle,  horses,  or 
other  animals  running  at  large,  but  defining  the 
duties  of  persons  taking  up  stray  animals,  and  en- 
acting that  no  person  shall  be  allowed  to  take  up 
any  neat  cattle,  sheep,  or  hogs  between  certain 
dates  annually,  a  city  ordinance  which  prohibits 
such  animals  from  running  at  large  cannot  be  en- 
forced, even  though  the  act  of  Incorporation  gives 
the  authorities  power  to  make  such  by-laws  and 
ordinances,  consistent  with  the  Constitution  and 
laws  of  the  state,  as  they  shall  deem  necessary  for 
the  regulation,  interest,  health,  cipanliness,  con- 
venience, and  advantage  of  the  inhabitants,  and 
also  to  require  and  compel  the  al)atement  of  nui- 
sances. Collins  V.  Hatch,  18  Ohio,  523.  525,  51  Am- 
Dec.  465. 

Tn  Rosebaugh  v.  Saffin,  10  Ohio,  31,  85,  exception 
was  taken  to  a  city  ordinance  relating  to  the  ques- 
tion of  animals  runninir  at  large  in  the  streets,  and 
making  it  ttie  duty  of  the  marshal  to  seize  and  im- 
pound the  same,  and  to  sell  rbem  and  to  pay  the 
money  realized  into  the  city  treasury  after  deduct- 
ing ezpensefl.  The  city  charter  by  8  12  authorized 
the  abatement  of  nuisances,  and  §  13  gave  power 
to  prohibit  all  bogrs,  etc.,  from  running  at  large: 
and  the  court  stated  that  if  such  last  section  had 
been  omitted  there  would  be  reason  to  hold  that  it 
was  Intended  to  embrace  the  evil  complained  of 
under  the  head  of  nuisances,  but  §  13 absolutely  ex- 
cluded such  Inference,  as  it  precisely  and  definitely 
withdrew  the  mischief  complained  of  from  the 
bead  of  nuisances  and  the  matter  was  therefore 
disposed  of  under  the  13th  section  of  the  act. 

In  Johnson  v.  Daw,  53  Mo.  App.  87S,  374,  the  ac- 
tion was  in  replevin  by  the  owner  of  certain  horses, 
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and  the  defendant  Justified  his  detention  by  show- 
ing that,  as  marshal  of  the  town,  he  found  them 
running  at  large  upon  the  streets  contrary  to  the 
terms  of  the  ordinance,  and  thereupon  Impounded 
them  under  the  provision  thereof.  It  was  at- 
tempted to  sustain  the  ordinance  under  the  char- 
ter provision  as  to  the  prevention  and  removal 
of  nuisances,  but  the  court  stated  that  this  could 
not  t)e  done  in  the  light  of  the  fact  that  special 
provision  was  made  in  terms  concerning  animals 
running  at  large,  and  that  in  such  a  case  it  was 
proper  to  look  to  the  terms  of  such  special  provi- 
sion for  the  power  asserted,  but  that  if  the  regula- 
tion of  animals  running  at  large  bad  not  been 
specially  provided  for,  the  power  might  be  looked 
for  under  the  nhlsance  provision,  the  court  citing 
and  relying  upon  Rosebaugh  v.  Saffin,  10  Ohio,  83. 

So,  an  ordinance  regulating  the  keeping  of  dogs 
was  said  to  t)e  within  the  police  powers,  in  Fari- 
bault V.  Wilson,  84  Minn.  254,  for  the  reason  that 
from  their  nature  they  are  liable  to  become  nui- 
sances. The  following  cases  are  to  the  same  effect: 
Blair  v.  Forehand,  100  Mass.  136,  1  Am.  Rep.  04; 
Morey  v.  Brown,  42  N.  H.  373:  Mitchell  v.  Williams, 
27  Ind.  62;  Carter  v.  Dow,  16  Wis.  299;  Tenney  v. 
Lenz,  16  Wis.  566;  Ex  parte  Cooper,  3  Tex.  App.  489, 80 
Am.  Rep.  152. 

Under  a  charter  giving  power  to  declare  what 
shall  constitute  a  nuisance,  and  to  prevent,  abate, 
and  remove  the  same,  an  ordinance  providing  for 
the  muzzling  of  dogs  or  for  the  keeping  of  the 
same  upon  the  owner's  own  premises,  and  authoriz- 
ing the  killing  of  such  as  are  found  at  large,  was 
held  valid  in  Haller  v.  Sheridan,  27  Ind.  494. 

In  Leech  v.  El  wood.  3  III.  App.  458,  457,  an  ordi- 
nance giving  the  city  authorities  power  to  liill  dogs 
running  at  large  in  the  public  streets,  passed  pur- 
suant to  a  charter  giving  power  to  abate  nuisances, 
was  upheld  as  constitutional,  the  court  stating  that 
the  owner  of  such  an  animal  could  bo  compelled  to 
keep  It  In  such  a  manner  as  not  to  endanger  the 
rights  of  others,  and  that  if  the  animal  was  run- 
ning at  large  in  violation  of  the  ordinance  after 
having  been  declared  a  nuisance  by  being  allowed 
to  do  so,  the  city  authorities  had  the  right  to  at>ate 
the  nuisance,  and  the  fact  that  the  most  effectual 
way  of  accomplishing  this  purpose  was  taken,  can- 
not, upon  principle  or  reason,  be  considered  an  un- 
authorized proceeding. 

As  to  liability  for  permitting  animals  on  streets, 
see  note  to  Cochrane  v.  Frostburg  (Md.)  27  L.  R.  A. 
728. 

And  upon  the  question  of  the  right  to  kill  dogs, 
see  note  to  Hubbard  v.  Preston  (Mich.)  16  L.  R.  A. 
249. 

The  question  of  nuisances  relating  to  the  keep- 
ing of  animals  will  be  found  treated  of  in  nott  to 
Harrington  v.  Providence  (R.  I.)  88  L.  R.  A.  305. 

c.  Vehicles. 

Regulations  regarding  the  use  of  streets  by  pub- 
lic carriages,  such  as  omnibuses,  made  by  a  corpo- 
ration as  a  means  of  regulating  the  use  of  the 
streets,  are  valid  matters  of  public  safety  and  con- 
venience, and  tend  to  prevent  nuisances  and  ob- 
structions upon  the  streets.  Com.  v.  Stodder,  2 
Cush.  662,  48  Am.  Deo.  679. 

A  wagon  placed  close  to  the  curb  in  a  street,  out 
of  which  the  defendant  was  selling  produce,  is  a 
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The  city  may  lawfully  cause  the  removal  of 
any  obstruction  in  a  public  street  or  encroach- 
ment upon  it,  or  over,  or  under  it,  which  in 
any  measure  interferes  with  the  safety  or  con- 
venience of  the  public  in  the  use  of  it. 

Wood,  Nuisances,  p.  774,  and  cases  cited: 
Pedrick  v.  Bailey,  12  Gray,  161. 


Torrance*  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  prosecuted  in  the  city 
court  of  Middletown  for  the  violation  of  an 
ordinance  of  that  city,  and  was  convicted.  He 
appealed  to  the  superior  court,  and  there,  upon 
atrial  to  the  jury,  was  convicted,  and  judgment 


public  nuisance  which  may  be  summarily  removed. 
State  V.  Laverack,  34  N.  J.  L.  801. 

A  deputy  sberllT  may  abate  a  nuisance  in  a  hiffh- 
way,  such  as  its  obstruction  by  vehicles,  he  bein? 
a  common-law  officer.  Turner  v.  Holtznan,  54 
Md.  148,29  Am.  Rep.  aei. 

An  ordinance  of  a  city  prohibitinsr  the  owner, 
driver,  or  other  person  having  the  care  or  orderinfr 
of  a  vehicle,  from  stopping  in  the  street  for  more 
than  twenty  minutes  18  a  valid  police  regulation,and 
the  fact  that  the  defendant  has  a  license  from  the 
state  as  a  hawker  and  peddler  is  immaterial,  such 
license  not  authorizing  him  to  violate  the  ordi- 
nance or  police  regulation  of  the  city,  even  though 
in  the  prosecution  of  such  business  he  is  not  main- 
taining or  creating  a  nuisance  of  any  kind.  Com. 
V.  Fenton,  130  Mass.  105. 

The  holding  of  the  court  In  Com.  v.  Fenton.  180 
Mass.  105,  with  regard  to  the  city  ordinance  regu- 
lating the  stopping  of  vehicles  in  the  street,  was 
followed  and  approved  in  the  later  case  of  Com. 
V.  Lagorio,  141  Mass.  81. 

In  People  v.  Cunningham,  1  Denio,  624,  48  Am. 
Dec.  700,  the  systematic  and  continuous  encroach- 
ment upon  the  street  by  the  defendant  in  using  the 
same  so  as  to  render  the  passage  less  convenient, 
and  allowing  teams  and  wagons  to  collect  thereon 
for  purposes  connected  with  his  business,  consti- 
tuted a  nuisance,  the  same  impeding  the  free  pas- 
sage of  the  streets,  even  though  the  business  carried 
on  by  him  was  lawful,  the  use  of  the  street  in  that 
case  not  being  merely  temporary. 

The  mere  fact  that  the  defendant  on  a  -  cer- 
tain day  stood  with  bis  cart  and  mule  near  the 
angle  made  by  two  streets,  one  of  which  was 
90  and  the  other  06  feet  wide,  for  the  space  of  an 
hour  and  a  half,  during  which  time  there  was  the 
usual  passing  of  vehicles  and  foot  passengers  every 
way  up  and  down  the  streets,  does  not  constitute 
the  act  a  nuisance  per  8e,  within  the  meaning  or 
provisions  of  a  city  ordinance.  State  v.  Edens,  85 
N.  C.  523,  536. 

The  overloading  of  a  wagon,  thus  damaging  the 
highway,  is  a  public  nuisance.  Egerly^s  Case,  3 
8a]k.l83. 

And  the  storing  of  a  wagon  in  the  highway  is  a 
nuisance  which  the  authorities  must  abate  at  their 
peril.  Cohen  v.  New  York,  113  N.  Y.  582, 636, 4  L.  R. 
A.  406,  Reversing  43  Hun,  345. 

In  Rex  v.  Cross,  3  Campb.  228,  stage  coaches 
standing  and  soliciting  passengers  in  the  public 
streets,  thereby  obstructing  the  free  use  thereof  by 
the  public,  were  said  to  be  a  nuisance,  as  the  high- 
way cannot  be  used  as  a  stable  yard. 

In  Cbillicothe  v.  Brown,  88  Mo.  App.  600,  616, 
wherein  it  was  sought  to  declare  a  city  ordinance 
regulating  omnibuses  and  other  vehicles  and  por- 
ters and  runners  at  railroad  depots  within  the  city, 
which  the  defendant  was  charged  with  violating, 
unreasonable  and  Invalid,  it  is  stated  that  railroads 
are  public  carriers  deriving  their  power  from  the 
state,  and  their  depots  are  constructed  and  main- 
tained, not  only  to  facilitate  the  receipt  and  dis- 
charge of  freight  and  passengers,  but  for  the  com- 
fort and  convenience  of  arriving  and  departing 
passengers,  and  of  the  public  generally  having  busi 
ness  with  their  station  agents,  and  therefore  any 
exercise  of  the  police  power  by  the  state  or  any  po- 
litical subdivision  thereof  which  imposes  upon  them 
and  those  having  business  at  their  depots  such  reg- 
ulations as  tend  to  prevent  nuisances,  and  other 
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annoyances  thereat,  to  the  public  are  not  to  be  Ju- 
dicially condemned  as  unreasonable  and  invalid. 

So.  an  ordinance  prohibiting  persons  from  run- 
ning for  or  soliciting  passengers  for  steamboats,  or 
other  public  or  private  conveyances,  or  for  taverns 
or  boarding  houses,  or  other  piaces  of  resort,  passed 
pursuant  to  a  charter,  was  upheld,  although  the 
case  did  not  specifically  show  such  acts  to  be  nui- 
sances.   Niagara  Falls  v.  Salt,  45  Hun,  41. 

In  order  to  transgress  an  ordinance  relating  to 
the  stoppage  and  ocQupation  of  a  street  by  wagons 
and  vehicles  so  as  to  amount  to  an  olMtruction  in 
violation  of  a  city  ordinance,  it  must  be  shown  that 
the  act  is  done  voluntarily  l)efore  the  defendant 
can  be  held  for  violating  the  ordinance.  Com.  v. 
Brooks,  09  Mass.  434. 

Upon  the  question  of  the  power  of  a  municipality 
to  regulate  the  speed  uf  vehicles  on  the  street,  free 
State  v.  Sheppard,  64  Minn.  287,  36  L.  R.  A.  305. 

The  power  of  a  municipality  to  license  the  use  of 
the  streets  by  vehicles  will  be  found  discussed  in 
noU  to  Tomlinson  v.  Indianapolis  (Ind.)  38  L.  R.  A. 
418. 

d.  Sellina  on  streetf. 

A  city  ordinance  which  prohibits  the  sale,  or  of- 
fering or  exposing  for  sale,  at  public  auction,  upon 
the  streets  of  a  city,  of  goods  under  'a  certain  pen- 
alty, is  reasonable,  and  not  in  restraint  of  trade, 
under  the  statutes  of  a  state  relating  to  the  organ- 
ization of  cities  and  incorporated  villages,  giving 
the  city  council  control  of  the  streets  and  imposing 
upon  them  the  duty  of  keeping  the  same  free  from 
nuisances.    White  v.  Kent,  U  Ohio  St.  560,  5SS,  553. 

In  Com.  V.  Ellis.  158  Mass.  655,  the  court  upheld 
the  ordinance  of  the  city  of  Boston  (Rev.  Ord.  1882, 
chap.  48,  9  35),  relating  to  selling  In  the  public 
streets,  such  ordinance  being  forthe  public  benefit, 
as  relieving  a  nuisance  in  the  obstruction  to  travel 
and  general  inconvenience  caused  by  stationary 
objects  in  crowded  and  narrow  streets,  the  mere 
fact  that  the  defendant  had  a  license  as  a  peddler 
in  the  commonwealth  not  authorizing  him  to  vio- 
late the  ordinance  of  the  city. 

So,  in  Com.  v.  Passmore,  1  Serg.  &  B.  219.  the  de- 
fendant, an  auctioneer,  sought  to  Justify  his  ob- 
struction of  the  public  road  under  the  ordinance  of 
the  city  which  imposed  a  penalty  upon  persons  ob- 
structing the  streets  with  their  goods,  upon  tbe 
ground  that  such  ordinance  exempted  the  sale  of 
goods  at  public  auction:  but  the  court  stated  that 
although  such  might  be  the  provisions  of  tbe  ordi- 
nance, yet  it  could  not  authorize  him  to  permit  tbe 
nuisance  at  common  law,  and  therefore  affirmed 
the  decision  of  the  court  below  which  found  tbe 
defendant  guilty  of  maintaining  a  nuisance. 

The  principles  settled  by  the  case  of  Com.  v. 
Passmore,  1  Serg.  &  R.  219,  were  followed  by  tbe 
court  in  Com.  v.  Milliman,  13  Serg.  &  R.  403. wherein 
the  court  found  a  constable,  who  conducted  an  ex- 
ecution sale  in  the  public  street,  to  be  a  nuisance  in 
obstructing  the  same. 

The  use  of  tbe  streets  for  a  market  place  by  huck- 
sters selling  vegetables  and  other  country  produce, 
attended  with  loud  noises  and  offensive  smells,  is  a 
public  nuisance,  and  an  unwarranted  use  of  tbe 
highway,  and  is  not  legalized  by  a  grant  from  tbe 
city  officer.  McDonald  v.  Newark,  42  N.  J.  Eq. 
186,  188. 

A  market  in  a  street  is  an  additional  easement  to. 
and  in  a  measure  inconsistent  with,  tbe  ordinary 
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was  rendered  against  him,  from  which  judg- 
ment the  present  appeal  is  taken. 

The  complaint  charges  that  the  defendant,  on 
the  11th  day  of  March,  1897,  within  the  limits 
of  the  city,  "did,  and  for  a  longtime  previous 
thereto  has  unlawfully  erected  and  maintained 
an  awning  over  the  sidewalk  in  front  of  the 
premises    .     .     .    occupied  by   him,   which 


awning  is  not  upon  a  suitable  frame,  and  at- 
tached entirely  to  the  building  so  occupied  by 
him  as  aforesaid,  .  .  .  against  the  peace 
and  contrary  to  the  form  of  ttie  provisions  of 
the  ordinance  of  said  city  in  such  case  made 
and  provided."  That  part  of  the  ordinance 
upon  which  this  complaint  is  based  reads  as 
follows:    **The  following  acts  are  declared  to 


use  of  the  highway,  and,  If  unauthorized,  is  a  nui- 
sance.  State  v.  Laverack,  US.  J.  U  801,  904,  206. 
In  this  case  the  defendant  created  a  nuisance  in 
placinir  a  wairon  close  to  the  curb  and  selling:  prod- 
uce therefrom. 

An  ordinance  preventing  the  keeping  of  oysters 
elsewhere  than  in  certain  streets  In  a  market  is 
valid,  being  for  t^e  purpose  of  cleanliness  and  sa- 
lubrity, as  heaps  of  oysters  have  a  great  tendency 
to  putrefaction.  Bf orano  v.  New  Orleans,  2  La.  217. 

c.  Slidino  in  the  streets. 

Sliding  in  the  street  accompanied  with  boister- 
ous conduct  is  not  necessarily  unlawful,  nor  is  it 
necessarily  a  public  nuisance.  Jackson  v.  Castle, 
Sa  Me.  579,  681,  80  Me.  119. 

And  the  mere  averment  that  sliding  on  a  side 
street  is  accompanied  with  boisterous  conduct,  con- 
trary to  the  provisions  of  the  city  ordinance  and  to 
the  common  nuisance  of  the  citizens,  does  not  ren- 
der the  act  itself  a  nuisance.  Jackson  v.  Castle, 
8Z  Me.  579,  581,  80  Me.  119. 

Where,  by  an  act  amending  the  city  charter,  a 
city  is  empowered  to  pas^  ordinances  to  remove  all 
nuisances  and  obstructions  from  the  streets,  lanes, 
and  alleys  within  the  city  limits,  and  for  the  preser- 
vation of  peace  and  good  order,  securing  persons 
and  property  from  violence,  danger,  and  destruc- 
tion, and  the  city  ordinance  prohibited  any  sport, 
play,  or  exercise  ihat  might  produce  bodily  Injury 
or  endanger  property  on  any  street,  square,  or 
alley  within  the  city  limits,  the  city  has  power  to 
prohibit  by  ordinance  the  practice  of  coasting 
upon  a  street,  which  ordinance  it  must  enforce  by 
ordinary  and  reasonable  care  and  diligence.  Tay- 
lor V.  Cumberland,  64  Md.  68, 54  Am.  Uep.  759. 

f.  Sidewalks. 

Streets  include  sidewalks  as  well  as  the  roadway, 
and  all  obstructions  of  a  sidewalk  are  public 
nuisances.  Ex  parte  Taylor,  87  Cal.  91,  94;  Bonnet 
V.  San  Francisco,  65  Cal.  230;  Marlni  v.  Graham,  67 
Cal.  180. 

The  obstruction  of  a  sidewalk  in  a  public  street 
Is  a  nuisance,  and  a  common  nuisance,  and  an  or- 
dinance of  the  city,  to  abate  such  a  nuisance,  or  to 
Inflict  upon  the  person  making  it  a  [pecuniary 
penalty  for  Its  existence  or  continuance.  Is  reason- 
able and  proper  and  ought  to  be  enforced  by  the 
courts.    Memphis  v.  Lenore,  6  Coldw.  412,  415. 

A  sidewalk  opening  is  not  a  nuisance  per  se,  and 
therefore,  although  municipal  authorities  may 
proceed  to  institute  proceedings  for  the  abatement 
thereof  as  a  common  nuisance,  yet  they  cannot  de- 
clare it  to  be  such,  nor  make  themselves  the  judges 
thereof.    Everett  v.  Marquette,  58  Mich.  450,  451. 

Yet  an  area  8  feet  wide  and  8  feet  deep,  so  near  to 
an  alley  as  to  endanger  persons  passing  along  the 
alley,  is  a  public  nuisance  and  abatable  as  such. 
Bond  V.  Smith,  44  Hun,  219, 232. 

So,  an  area  opening  into  a  public  footway,  or  so 
near  thereto  that  a  person  lawfully  using  the  way 
with  ordinary  caution  may  by  accident  fall  into  it. 
Is  j>€r  86  a  nuisance,  and  only  ceases  to  be  such 
when  proper  means  are  adopted,  thereby  inclosing 
it  or  maintaining  a  light  to  warn  persons  of  danger 
and  guard  against  the  occurrence  of  such  acci- 
dents. Temperance  Hall  Asso.  v.  Giles,  88  N.  J.  L. 
260. 264:  Durant  v.  Palmer,  29  N.  J.  L.  544;  Barnes  v. 
Ward,  9  C.  B.  802,  2  Car.  &  K.  661, 19  L.  J.  C.  P.  N.  8. 
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195, 14  Jur.  884:  Hounsell  v.  Smyth,  7  a  B.  N.  S.  781, 
20  L.  J.  C.  P.  N.  8.  808,  6  Jur.  N.  8. 897, 8  Week.  Rep. 
277;  Hardoastle  v.  South  Yorkshire  K.  &  River  Dun 
Co.  4  Hurlst.  &  N.  07, 28  L.  J.  Ezch.  N.  S.  189,  5  Jur. 
N.  S.  150,  82  L.  T.  297,  7  Week.  Rep.  826;  Blnks  v. 
South  Yorkshire  R.  &  River  Dun  Co.  8  Best  &  S.  244, 
32  L.  J.  Q.  B.  N.  8.  26,  7  L.  T.  N.  &  850,  U  Week. 
Rep.  66;  Hadley  v.  Taylnr,  L.  R.  1  C.  P.  53, 11  Jur. 
N.  8.979, 18  L.  T.N.  8.  868, 14  Week.  Uep.  59. 

And  an  areaway  or  passage  opening  into  a  much- 
frequented  street  is  properly  a  public  nuisance, 
when  especially  dangerous.  Beatty  v.  Gilmore,  16 
Pa.  463, 489.  56  Am.  Dee.  514. 

If  an  area  is  left  open  and  unguarded  it  is  dan- 
gerous and  a  public  nuisance,  and  may  be  abated 
as  such.  Chicago  v.  Robblns,  67  U.  8.  2  Black,  418, 
424, 17  L.  ed.  288, 802;  Storrs  v.  Utica,  17  N.  Y.  108,  72 
Am.  Dec.  487. 

In  McNemey  v.  Reading  City,  156  Pa.  611-614,  an 
areaway,  4  feet  and  9  inches  in  width,  extending 
from  the  building  line  into  the  street  5  feet  and  6 
inches,  into  which  persons  passing  along  the  side- 
walk or  to  and  from  the  building  in  the  night-time 
might  accidentally  fall,  without  any  fault  on  their 
part,  which  way  was  Insufficiently  guarded  and  a 
dangerous  obstruction,  was  held  to  be  a  public  nui- 
sance. 

The  court  distinguished  the  above  case  of  Mc- 
Nerney  v.  Reading  City,  150  Pa.  611,  614,  from  that 
of  King  V.  Thompson,  87  Pa.  865,  80  Am.  Rep.  864, 
in  which  case  the  opening  in  front  of  a  cellar  win- 
dow such  as  was  usual  and  customary  In  the  city 
for  lighting  and  ventilating  the  cellar  and  reason- 
ably necessary  for  that  purpose,  was  held  not  to  be 
a  nuisance  per  se,  although  the  opening  was  about 
15  inches  in  width,  8  feet  in  length,  and  projected 
from  the  wall  of  the  house  atKHit  16  inches,  an 
opening  of  that  description  being  wholly  unlike 
the  opening  exhibited  by  the  evidence  in  the  Mc- 
Nemey Case,  the  court  in  the  case  of  King  v. 
Thompson,  stating  that  It  was  '^really  difficult  to 
see  how  the  plaintiff  succeeded  in  getting  into  the 
hole." 

In  Memphis  v.  Lenore,  6  Coldw.  412, 415,  permis- 
sion had  been  granted  the  defendant  to  make  an 
entrance  to  the  basement  or  cellar  of  his  house 
by  a  descending  stairway  extending  out  from  the 
wall  of  the  hou8e,'5  feet  in  width,  upon  the  public 
sidewalk.  It  was  held  that,  notwithstanding  such 
permission,  the  city  authorities  had  power  by  ordi- 
nance to  cause  the  removal  of  such  entrance  or 
stairway  as  an  obstruction  and  a  public  nuisance 
to  the  streets,  and  that  the  use  and  possession 
thereof  being  by  permission  was  not  adverse,  and 
therefore  gave  the  defendant  no  right  by  prescrip- 
tion or  lapse  of  time. 

Where  the  obstruction  of  the  sidewalk  was  in  the 
first  instance  erected  under  the  permission  of  the 
city  authorities,  it  was  held  that  such  an  obstruc- 
tion did  not  become  a  public  common  nuisance  un- 
til after  the  permission  was  revoked  and  notice 
given  to  the  defendant  of  the  revocation  and  his 
failure  to  remove  it,  after  which  notice  and  failure 
the  city  was  entitled  to  abate  and  remove  it  by 
the  police  power.  Memphis  v.  Lenore,  6  Coldw. 
412,  415. 

So,  in  Reading  v. Reiner,  167  Pa.  41,  the  city  was  al- 
lowed to  recover  the  damages  it  had  been  compelled 
to  pay  by  reason  of  the  defendant's  negligence  in 
maintaining  an  unguarded  areaway  in  the  side- 
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be  acts  of  nuisance  of  the  first  class:  .  .  , 
The  erection  or  maintaining  any  awning,  ex- 
cept the  same  be  upon  a  suitable  frame,  and  at- 
tached entirely  to  the  building,  which  awning 
shall  not,  when  extended,  be  less  than  6  feet 
from  the  sidewalk."  The  facts  In  the  case, — 
and  they  were  really  undisputed  on  the  trial, — 
are  these:  On  the  date  alleged  in  the  complaint. 


and  for  a  long  time  prior  thereto,  the  defendant 
maintained  an  awning  over  the  sidewalk  in 
front  of  his  store,  "which  awning  rolled  np 
and  down  upon  a  wooden  frame,  which  was 
attached  to  the  building  and  extended  across 
the  sidewalk,  to  wooden  posts  set  near  the  curb- 
stone, which  posts  furnished  the  support  for  the 
outer  side  of  the  frame. "    The  awning  was  not 


walk  in  such  a  way  as  to  become  an  obstruction  to 
the  street  and  a  public  nuisance,  the  areaway  in 
question  beinff  the  same  as  that  set  forth  in  Mc- 
Neruey  v.  Keadinpr  City,  160  Pa.  611. 

An  excavation  made  in  a  sidewalJr,  and  stairs 
erected  without  the  permission  of  the  public  au- 
thorities, make  tbe  persons  occasloninff  such  ex- 
cavation, whereby  an  injury  is  sustained  for  which 
tbe  public  authorities  have  been  compelled  to 
make  compensation,  the  author  of  a  nuisance  in 
the  street,  and  liable  to  the  public  authoritieb  for 
the  damatres  occasioned.    McNaughton  v.  Elkhart, 

86  Ind.  881, 887. 

In  Com.  V.  Sutfsserott,  5  Pa.  Co.  Ct.  1 ,  it  was 
sought  to  restrain  the  defendant  in  bis  encroach- 
ment upon  tbe  street  by  means  of  a  bay  window 
built  from  the  ground  to  the  top  of  the  house 
which  projected  4  feet,  and  which  was  alleged  to 
be  a  public  nuisance.  The  court  held  that  as  there 
were  many  such  windows  it  was  a  serious  mat- 
ter to  decide  that  in  every  instance  the  simple  fact 
of  a  second-story  window  extending  over  the 
building  line  may  be  a  public  nuisance,  liable  to 
removal  without  regard  to  circumstances,  and  that 
every  such  case  ought  to  depend  upon  its  own 
p€H5uliar  circumstances,  but  the  court  granted  an 
injunction  restraining  the  defendant  from  con- 
tinuing the  maintenance  of  the  flrst-story  of  the 
said  bay  window,  and  directed  the  removal  of  the 
same. 

A  legalized  obstruction  of  a  sidewalk  is  not  a 
nuisance.  Bix  parte  Taylor,  87  Cal.  91. 94;  Marini  v. 
Graham,  87  Cal.  180. 

Althpugh  a  city  may  give  permission  to  do  law- 
ful and  necessary  work  in  the  excavation  of  a  side- 
walk for  building  purposes  and  any  other  matters 
relating  therete,  yet  such  permission  will  not  au- 
thorize tbe  creation  of  a  nuisance.  Fort  Wayne  v. 
DeWitt,  47  Ind.  891,  397.  Chicago  v.  Bobbins,  07  U. 
8.  2  Black,  418, 17  L.  ed.  298,  to  the  same  effect. 

As  to  excavations  in  general,  see  supra,  I. 

And  although  an  act  may  legalize  erections  or 
obstructions  upon  a  sidewalk  which  are  nuisances, 
yet  it  is  no  more  than  a  mere  license  for  their  con- 
tinuance, and  may  be  revoked  at  the  pleasure  of 
the  legislature  or  public  authorities.  Beading  v. 
Com.  11  Pa.  198,  201.  61  Am.  Dec.  684. 

The  authority  given  by  a  municipal  corporation 
to  partially  obstruct  a  sidewalk,  and  so  create 
what  would  otherwise  be  a  public  nuisancp,  may 
be  revoked  by  a  change  in  the  ordinance,  and  such 
obstruction  would  then  become  a  public  nuisance 
rendering  the  party  continuing  its  use  after  such 
revocation  amenable  to  the  law.    Ex  parte  Taylor, 

87  Cal.  91,  94. 

The  above  case  was  followed  by  the  court  in  the 
latter  case  of  Ex  parte  Binaldo  (Cal.)  26  Pac.  260* 
which  was  precisely  similar  in  Its  nature. 

In  Palmyra  v.  Morton,  26  Mo.  696,  598,  it  is  said 
that  the  rights  of  municipal  corporations  to  require 
the  owner  to  pare  the  sid^alk  in  front  of  his 
property  may  be  derived  from  its  duty  to  protect 
the  public  health  and  to  prevent  nuisances,  and  is  a 
mere  police  regulation. 

Where  a  landowner  put  in  curb  stones,  and  laid 
a  pavement  which  projected  into  the  highway  of 
an  unincorporated  town  in  front  of  his  house  and 
lot,  and  planted  trees  and  put  in  hitching  posts 
along  the  outside  edge  of  tbe  pavement,  it  was 
held  that  he  did  not  create  a  public  nuisance  in  so 
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doing,  the  same  not  being  an  unreasonable  obetrue- 
tion  of  the  highway,  the  right  to  construct  side- 
walks in  an  unincorporated  village  being  distinctly 
recognized  by  the  Pennsylvania  act  of  April  t% 
1868.    Com.  V.  Hauck,  108  Pa.  688, 687. 

Whatever  interferes  unreasonably  and  unneces- 
sarily with  the  use  of  the  public  streets  by  tbe 
public  themselves  is  a  nuisance  which  a  city  coun- 
cli  may  well  prohibit  by  ordinance,  and  individuals 
have  no  right  to  appropriate  the  sidewalks  to  tbe 
use  of  their  own  trade  or  business  in  such  a  manner 
as  to  interfere  with  their  public  use,  altbough  there 
may  be  cases  of  necessity,  as  in  the  erection  of 
buildings,  when  partial  or  temporary  obstructions 
of  sidewalks  may  be  Justified.  White  v.  Kent,  11 
Ohio  St.  660,  662.  Clark  v.  Fry,  8  Ohio  St.  868, 72  Am. 
Dec.  600,  to  the  same  effect. 

In  State  v.  Summerfleld,  107  N.  C.  896,  899,  an 
ordinance  which  prohibited  produce,  merchandise* 
cooked  provisions,  poultry,  fruits,  vegetables,  or 
other  commodity  from  being  kept  exposed  for 
sale  in  or  upon  any  sidewalk,  the  space  in  front  of 
buildings  used  as  sidewalks,  alley,  gutter,  or  street 
of  the  town,  and  tbe  placing  of  any  sund  tbereon 
for  any  such  purpose,  and  also  the  exposure  of  any 
such  articles  thereon,  or  in  the  space  in  front  of 
any  building  in  such  manner  as  to  be  in  the  way  of 
persons  traveling  the  same,  was  upheld  as  valid, 
foi*  the  reason  that  such  articles  might,  in  the 
opinion  of  the  commissioners  iMsed  upon  reason- 
able grounds,  endanger  the  health  of  the  citiaena 
of  the  town  or  incommode  them  in  passing  by  a 
way  left  open  for  them  by  the  owner,  or  might 
frighten  horses  attached  to  vehicles  driven  along 
the  street,  which  circumstances  would  besufflcient 
to  warrant  tbe  enactment  under  the  general 
authorities  to  prohibit  nuisances,  protect  health, 
and  prevent'  individuals  from  so  using  their  own 
property  as  to  subject  others  to  serious  or  unneces- 
sary inconvenience  or  danger. 

As  to  standA,  show-cases,  and  other  such  erectknis 
on  sidewalks,  etc.,  see  tuprcL,  III.  b;  and  as  to  things 
overhanging  streets  and  sidewalks,  see  supra, 
III.  e. 

g.  Gas  pipes. 

In  Butler  v.  Butler  Qas  Co.  (Pa.)  5  Cent.  Rep.  069. 
It  is  held  that  a  municipality  cannot  sustain  a 
bill  for  perpetual  injunction  against  a  natural  gas 
fuel  company  reincorporated  under  the  Pennsyl- 
vania act  of  May  29,  1886,  on  the  ground  that  the 
corporation  has  laid  its  pipes  In  the  borough  with- 
out permission,  and  that  such  pipes  are  defective, 
and  cause  injury  to  tbe  property  and  persons  of 
cldzens,— especially  where  the  averments  of  tbe  bill 
are  denied,  and  the  court,  upon  examination, finds 
that  the  matter  complained  of  is  not  a  public  nui- 
sance. 

An  ordinance  prohibiting  a  gas  company  from 
laying  its  gas  mains  in  the  public  streets  in  tbe 
winter  months  was  held  reasonable  and  not  In  re- 
straint of  trade  as  being  passed  for  the  purpose  of 
preventing  obstruction  in  the  streets  and  nui- 
sances. Northern  Liberties  Comrs.  v.  Northern 
Liberties  Oas  Co.  12  Pa.  318. 

h.  Convict  labor  on  tht^trutt, 
A  city  ordinance  which  declared  the  working  of 
convicts  upon  the  streets  of  tbe  city  to  be  a  nui- 
sance as  calculated  to  produce  riots,  endanger  ttie 
lives  of  the  inhabitants,  and  to  disturb  tbe  peace 
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permanently  attached  to  this  frame,  but  *'wa8 
at  one  end  attached  to  a  2  x  4  scantling,  which 
was  nailed  to  the  building,  and  at  the  other 
end  was  attached  to  a  wooden  roller,  which 
rolled  out  npon  the  frame  above  described 
when  the  awning  was  extended,  and  which 
was  drawn  up  to  the  buildii.g  by  means  of 
ropes,  thus  rolling  up  the  awning  upon  it  when 


the  awning  was  not  needed  as  a  shade.  .  .  .No 
part  of  the  frame,  unless  the  posts  aforesaid  be 
considered  a  part  of  it,  was  within  6  feet  of  the 
sidewalk."  These  posts,  "in  addition  to  sup- 
porting the  frame,  were  usedashitchingposts  for 
horses,"  and  the  frame  and  posts  "had  existed 
in  the  same  condition  for  many  years.  .  .  .  No 
evidence  was  offered  by  the  state  to  show  that 


and  good  order  of  the  city,  Is  invalid,  in  so  far  as  it 
declared  such  act  to  be  a  nuisance,  and  therefore 
equity  will  not  enjoin  such  working.  Ward  v* 
Little  Rock,  41  Ark.  526, 48  Am.  Rep.  46,  47. 

i.  Betting  on  8treet6, 
The  power  conferred  upon  municipalities  by  the 
English  corporation  act  of  1882,  to  make  by-laws  for 
the  good  rule  and  government  of  the  borough,  and 
for  the  prevention  and  suppression  of  nuisances 
not  already  punishable  by  any  act  in  force,  em> 
powers  such  municipalities  to  prohibit,  by  a  by> 
Jaw,  any  person  using  or  frequentiDg  the  street  for 
the  purpose  of  bookmaking  or  betting.  Burnett 
V.  Berry  [1896]  1 Q.  B.  Ml. 

V.  ff^ater^  watercourses^  etc. 

Public  streams  are  governed  by  the  same  gen- 
eral rules  of  law  as  are  highways  upon  land.  Oer- 
rlsh  V.  Brown,  61  Me.  258,  af»,  268.  81  Am.  Dec.  609. 

Great  water  highways  belong  to  the  same  class  of 
public  rights,  and  are  governed  by  the  same  gen- 
eral rules,  applicable  to  highways  upon  land,  and 
any  contractlDg  or  tiarrowing  of  a  public  highway 
on  land  is  a  nuisance,  and  all  unauthorized  In- 
trusions upon  a  water  highway  for  purposes  uncon- 
nected with  the  right  of  navigation  or  passage  are 
nuisances.  People  v.  Gold  Run  Ditch  &  Hln.  Co.  66 
Cal.  188-147,  66  Am.  Rep.  80.  To  the  same  effect, 
Respublica  v.  Caldwell,  1  U.  S.  1  Dall.  160, 1  L.  ed. 
77:  Com.  v.  King,  18  Met.  115. 

Highways,  whether  on  land  or  water,  are  desig- 
nated for  the  accommodation  of  the  public  for 
travel  or  transportation.  They  cannot  be  made 
the  receptacles  of  waste  materials,  filth,  or  trash, 
nor  the  depositories  of  even  valuable  property,  so 
as  to  obstruct  their  use  as  public  highways,  and 
tberefore.  If  any  person  obstructs  a  stream  which 
is  by  law  a  public  highway  by  casting  therein  waste 
materials,  or  filth,  or  trash,  or  by  depositing  ma- 
terials of  any  description  except  as  connected  with 
the  reasonable  use  of  such  stream  as  a  highway,  or 
by  direct  authority  of  the  law,  he  does  it  at  his 
peril  as  it  Is  a  public  nuisance.  People  v.  Gold  Run 
Ditch  &  Min.  Co.  66  CaL  138, 147, 66  Am.  Rep.  80:  Vea- 
zie  v.  Dwlnel.  50  Me.  47B;  Gerrlsh  v.  Brown,  51  Me. 
266,  262, 81  Am.  Dec.  569. 

In  Com.  V.  Wright,  Thacher,  Crim.  Cas.  217,  it  is 
said  that  as  the  common  highways  on  the  land  are 
for  the  common  land  passage,  so  rivers,  whether 
fresh  or  salt,  are  for  common  passage,  aod  ports 
and  harbors  are  higbways  by  water,  and  if  a  per- 
son  intrudes  upon  tbe  property  of  the  public  It  is  a 
purpresture,  and  the  people  or  the  proper  ofiScer 
of  the  govemitoent  may  enter  upon  tbe  same  and 
repossess  themselves  of  it,  tbe  remedy  being  civil  in 
its  nature;  but  that  any  intrusion  into,  or  an  occu- 
pation of,  the  public  highway  which  straitens  or 
Incommodes  the  public  in  the  enjoyment  of  a  pub- 
lic right,  as  that  of  passing,  is  a  common  nuisance. 

In  this  case,  however,  the  defendants  were  prose- 
cuted at  the  instance  of  the  commonwealth,  the 
object  of  the  indictment  being  to  preserve  the 
safety  of  tbe  harbor  and  to  protect  the  public  in 
the  enjoyment  of  what  they  were  entitled  to, 
namely,  a  free  and  unobstructed  navigation  of  the 
river. 

It  has  been  said  that  any  illegal  encroachment 
upon  a  public  stream  is  a  purpresture,  that  is,  the 
making  of  that  private  which  ought  to  be  common 
to  many,  and  an  olwtructlon  in  a  public'  river  is  a 
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nuisance  which  may  be  dealt  with  as  such.  People 
V.  Vanderbilt,  88  Barb.  282, 208, 294. 

Obstructions  to  navigation  are  public  nuisances. 
Allen  V.  Monmouth  County  Freeholders,  18  N.  J. 
Eq.  68,  73. 

An  unlawful  obstruction  that  Impedes  the  free 
use  of  a  navigable  river  for  the  purposes  of  navi- 
gation is  a  public  nuisance.  New  York  v.  Baum- 
berger,  7  Robt.  219,  220. 

It  is  a  public  nuisance  to  obstruct  tbe  navigation 
of  a  public  navigable  river  without  authority  of 
law.    Renwick  v.  Morris,  7  Hill,  575. 

A  bridge  constructed  over  a  river  with  proper 
draws,  in  a  manner  calculated  to  injure  navi- 
gation as  little  as  possible,  is  not  a  nuisance,  and 
therefore  any  slight  unavoidable  obstruction 
which  such  a  bridge  occasions  must  be  borne  as  a 
necessary  evil  for  the  public  good.  Thompson  v. 
Paterson  &  H.  R.  R.  Co.  9  Eq.  N.  J.  526. 

In  Newark  PI.  Road  &  Ferry  Co.  v.  Elmer,  Van 
Wagenen,  9  N.  J.  Eq.  754,  788,  it  Is  said  that  every 
wharf,  pier,  or  bridge  is  not  necessarily  a  nuisance 
for  the  reason  that  Instead  of  Injuring  it  might  In 
some  cases  benefit  the  navigation  of  a  navigable 
river,  but  every  erection  in  a  navigable  river 
which  obstructs  or  hinders  the  navigation  is  a  nui- 
sance, for  tbe  fact  that  it  does  obstruct  or  hinder 
the  free  navigation  to  which  the  public  is  entitled 
Is  precisely  what  makes  it  a  nuisance  ad  commune 
nocumentum. 

Without  a  grant  of  authority  every  obstruction 
in  a  navigable  river  will  be  a  nuisance,  and  no  evi- 
denoe  need  be  given  of  tbe  extent  to  which  tbe 
public  right  is  impaired,  or  the  public  use  of  the 
river  impeded;  it  is  sufficient  that  tbe  public  do- 
main which  is  devoted  to  a  public  use  is  Invaded  in 
a  way  to  deprive  the  public  of  any  part  of  it.  Peo- 
ple V.  Vanderbilt,  88  Barb.  282,  298. 

If  a  pier  be  erected  in  a  navigable  river  without 
lawful  authority,  it  is  a  nuisance  perse,  and  no  evi- 
dence is  admissible  to  show  that,  though  illegal,  it 
will  do  no  harm,  and  such  an  ot)6truction  needs  no 
evidence  to  prove  it  a  nuisance  per  se  as  a  matter 
of  fact  after  the  erection  has  been  shown  to  be  in 
violation  of  law.  People  v.  Vanderbilt,  38  Barb. 
282,206. 

^An  unauthorized  Invasion  of  tbe  rights  of  the 
public  to  navigate  the  water  of  navigable  streams 
flowing  over  tbe  soil  Is  a  public  nuisaoce.  People 
V.  Gold  Run  Ditch  &Min.  Co.  66  Cal.  138, 147, 56  Am. 
Rep.  80. 

Although  the  inhabitants  of  a  town  may  be  em- 
powered to  make  a  bridge  according  to  the  loca- 
tion of  county  commissioners,  yet  any  excess  or 
irregularity  In  the  exercise  of  such  a  power  by 
which  navigation  becomes  obstructed  becomes  pro 
tantn  a  public  nuisance.  State  v.  Freeport,  43  Me. 
196,  201. 

Where  tbe  act  gave  the  defendant  company  the 
right  to  erect  Its  road  beyond  the  banks  of  the 
river  in  a  manner  Vhich  would  not  prevent 
the  free  and  uninterrupted  navigation  of  tbe  same, 
and  the  plan  selected  by  such  company  showed 
that  the  work  would  obstruct  navigation  In  a 
manner  beyond  what  was  reasonably  necessary  for 
the  purpose  of  carrying  out  the  provisions  of  the 
act,  it  was  held  that  the  works  so  constructed 
amounted  to  a  public  nuisance  and  were  restrain- 
able  as  sucb.  Newark  PI.  Road  &  Ferry  Co.  v.  El- 
mer, Van  Wagenen,  9  N.  J.  Eq.  754,  788. 
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the  said  awning  or  frame  bad  ever  in  any  way- 
interfered  with  the  health,  safety,  comfort,  or 
convenience  of  the  public  at  large,  or  that  the 
awning  or  said  frame  was  on  the  day  in  ques- 
tion a  nuisance  in  fact,  or  had  ever  been  so." 
Upon  this  state  of  facts,  the  defendant  re- 
quested the  court,  among  other  things,  to  in- 
struct the  j  ury  in  substance  as  follows:  (1)  That 
the  ordinance  in  question  was  invalid  and  void 


for  uncertainty  and  ambiguity.  (2)  That  it 
was  invalid  and  void  for  uncertainty,  "be- 
cause the  word  'suitable'  has  no  definite  and 
determined  meaning  in  the  connection  in  which 
it  is  placed,  and  the  defendant  could  not  know 
that  he  had  done  any  act  which  was  prohibited 
by  the  ordinance."  (8)  That  the  charter  gave 
the  city  no  power  to  pass  this  ordinance,  aod 
that  the  ordinance  itself  was  unreasonable,  un- 


Iq  Cox  v.  State,  8  Blackf.  198, 199,  in  reference  to 
the  firovernment*8  interest  of  Jurisdiction  over 
navigable  streams  and  waters,  it  is  said  that  the 
governmeoVs  Jurisdiction  over  those  streams  In 
reference  to  nuisances  is  to  reform  and  punish 
nuisances  in  all  niivigable  rivers,  whether  fresh  or 
salt,  and  reform  all  obstructions  to  the  common 
passage  of  ships,  vessels,  barges,  or  boats  therein; 
for  as  common  highways  on  the  land  are  of  the 
common  land  passage,  so  these  rivers,  whether 
fresh'  or  salt,  that  bear  boats,  are  highways  by 
water. 

So,  in  Gunter  v.  Geary,  1  Cal.  482,  469,  the  court 
stated  that  it  is  the  duty  of  municipal  authorities  as 
the  guardians  of  the  ioteresis  of  commerce  and 
navigation  in  a  harbor  to  atmte  all  nuisances,  hav- 
ing authority  to  permit  such  structures  as  tend  to 
the  benefit  thereof.  Tn  this  case  the  authorities  had 
appropriated  a  portion  of  the  harbor  for  a  public 
slip,  and  it  was  held  that  the  mayor  and  his  assist- 
ants vioUted  no  private  rights  in  removing  all 
structui^s  of  any  kind  which  they  found  obstruct- 
ing the  free  use  of  such  slip. 

By  the  law  as  it  stood  bef ()re  the  passing  of  Mass. 
Stat.  1837,  chap.  229.  and  1840,  chap.  85,  any  building 
beyond  the  line  of  low- water  mark  upon  navigable 
tide  waters  was  an  encroachment  upon  the  public 
rights,  and  if  it  ot)structed  navigation  it  was  a  pub- 
lic nuisance.  Garey  v.  Ellis,  1  Cush.  806.  In  that 
case,  however,  the  action  was  of  a  private  nature. 

Under  §  6,  Mass.  Stat.  1866,  chap.  149,  all  erections 
and  works  made  without  authority  from  the  legis- 
lature, or  in  any  manner  not  sanctiooed  by  the 
commissioners  of  harbors,  when  their  direction  is 
required  as  provided  in  the  statute,  within  tide 
waters,  flowing  into  or  through  any  harbor,  are  to 
be  considered  public  nuisances,  and  the  prohibition 
extends  to  ordinary  high- water  mark.  Atty.  Gen. 
V.  Woods,  108  Mass.  486,  440, 11  Am.  Rep.  880. 

In  this  case  it  was  sought  to  restrain  the  bulldlfag 
and  rebuilding  of  a  dam  across  a  river  to  the  ob- 
struction of  the  waters  of  the  river  and  the  enjoy- 
ment thereof,  to  the  great  injury  and  common 
and  public  nuisance  of  the  citizens  at  a  place  al- 
leged to  be  within  the  tide  waters  flowing  into 
the  harbor  of  Boston,  which  was  rightfully  used 
by  the  citizens  for  the  purpose  of  navigation.  The 
cases  of  Com.  v.  Koxbury,  9  Gray,  451,  and  Ctom.  v. 
Charlestown.  1  Pick.  180, 11  Am.  Dec.  161,  recognize 
the  same  principle. 

The  owner  of  land  at  the  side  of  a  public  navi- 
gable  river  has  no  right  to  erect,  on  the  bed  of  the 
river  for  the  benefit  of  his  own  trade,  any  structure 
whether  any  actual  obstruction  or  nuisance  to  the 
navigation  of  the  river  will  or  will  not  be  thereby 
occasioned,  and  any  benefit  to  his  own  trade  is  too 
remote  to  be  held  for  the  advantage  of  the  public 
generally,  and  so  to  Justify  the  erection.  Atty.  Gen. 
V.  Terry.  L.  R.  9  Ch.  423,  80  L.  T.  N.  S.  215.  22  Week. 
Rep.  385. 

In  Bristol  v.  Morgan,  cited  in  2  Anstr.  607,  and  in 
Lord  Hale's  treatise,  De  Portibus  Maris  (Hargrave, 
Law  Tracts,8l),  the  bill  sought  to  have  obstructions, 
nuisances,  and  purprestures  in  a  navigable  river 
abated,  and  it  was  proved  that  the  defendants  had 
erected  houses  on  the  bank  so  as  to  straiten  the 
river  and  to  incommode  the  passage  to  and  from  the 
shipping  to  the  shore,  the  houses  intercepting  the 
commerce  to  the  town  and  tending  to  defraud  the 
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revenue,  and  the  encroachments  were  ordered  to  be 
abated  on  the  grou  nd  o  f  damage  to  the  city,  but  it  did 
not  seem  that  they  weree  ver  destroyed,as  some  com- 
position was  probably  entered  into.  A  similar  case 
is  also  cited  by  Lord  Hale  in  the  same  treatise  be- 
tween the  town  of  Newcastle  and  Johnson,  relating 
to  the  right  of  towage  on  the  river  Tyne. 

To  make  use  of  the  banks  of  a  river  for  dumping 
places,  from  which  to  oast  into  the  river  annually 
600,000  cubic  yards  of  mining  dibris,  consisting  of 
bowlders,  sand,  earth,  and  waste  materials,  to  be 
carried  by  the  velocity  of  the  stream  down  its 
coui'se  and  into  and  along  a  navigable  river,  is  an 
encroachment  upon  the  soil  of  the  latter  and  an  un- 
authorized Invasion  of  the  rights  of  the  public  to  its 
navigation:  and  when  such  acts  not  only  impair  the 
navigation  of  the  river  but  at  the  same  time  affect 
the  rights  of  an  entire  community  or  neighborhood, 
or  any  considerable  number  of  persons  to  the  free 
use  and  enjoyment  of  their  property,  they  consti- 
tute, however  long- continued,  a  public  nuisance- 
People  V.  Gold  Run  Ditch  &  Min.  Co.  66  Cal.  138, 147, 
56  Am.  Rep.  30. 

In  Ogdensburg  v.  Lovejoy,  2  Thomp.  &  C.  83,  Af- 
firming 58  N.  Y.  662,  it  was  held  that  the  filling  up 
of  channels  and  harbors  of  a  river  with  sawdust  so 
as  to  obstruct  the  water  was  a  public  nuisance  and 
a  violation  of  a  city  ordinance  relating  thereto. 

Blood  and  olfal  from  slaughter  houses  running 
into  a  stream  constitute  a  nuisance.  Woodyear 
v.  Schaefer,  57  Md.  1, 10, 40  Am.  Rep.  419. 

Permitting  the  blood  of  slaughtered  animals  and 
other  refuse  therefrom  and  offal  or  parts  of  any 
animal  to  run  or  to  be  deposited  upon  the  shores  or 
in  the  waters  of  a  bay,  or  to  remain  on  the  prem* 
ises,  is  a  nuisance  injurious  to  health.  Babcock  v. 
New  Jersey  Stock  Yard  Co.  20  N.  J.  Eq.29e. 

The  owner  of  land  who  cuts  a  raceway  through 
the  same  and  across  a  highway  is  primarily  liable  to 
maintain  and  keep  in  good  repair  a  bridge  across 
such  raceway  so  long  as  he  continues  to  use  such 
way,  and  upon  his  neglect  and  refusal  to  so  repair 
and  maintain  the  same  after  being  duly  notified  the 
public  authorities  have  a  right  to  restore  such 
bridge  to  a  safe  condition  so  as  to  remove  an  ob- 
struction to  the  highway  and  a  nuisance  thereon. 
West  Bend  v.  Mann,  50  Wis.  69, 74. 

A  mill  race  in  use  over  twenty  years,  and  occupy- 
ing a  part  of  a  public  street  in  an  angular  form, 
and  uncovered  so  that  the  public  cannot  use  the 
street,  is  a  nuisance  abatable  by  the  public  author- 
ities cither  by  removing  it  altogether  or  causing 
it  to  be  covered  over  so  as  not  to  interfere  with  the 
public  use  of  the  streets.  Waterloo  v.  Union  Mill 
Co.  72  Iowa,  437. 

Section  2  of  the  Ohio  nuisance  act,  8.  J^  CL  i<80, 
provides  that  the  obstructing  and  encumbrancing 
by  fences,  buildings,  structures,  or  otherwise  tn 
the  public  roads,  shall  be  deemed  a  nuisance,  and 
therefore  it  is  the  duty  of  the  landowner  construct- 
ing a  race  or  maintaining  a  private  watercourse 
cutting  across  a  public  road  or  highway  to  bridge 
such  watercourse  at  the  point  where  it  cuts  the 
highway;  otherwise  he  would  be  deemed  guilty  of 
a  nuisance.  Burton  Twp.  v.  Tuttle,  90  Ohio  St. 
62.  68. 

Where  the  evidence  showed  that  by  reason  of  the 
increase  In  travel  and  trafllc  upon  the  street  cross- 
ings, a  certain  ditch  consequent  upon  the  growth 
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Just,  and  oppressive.  (4)  That  the  ordinance 
3  invalid  "because  it  attempts  to  declare  that 
to  be  a  nuisance  which  is  not  a  nuisance."  The 
court  refused  to  comply  with  any  of  ihese  re- 
quests. 

We  are  of  opinion  that  the  court  erred  in  not 
instructing  the  jury,  as  requested,  that  the  or- 
dinance was  void  for  uncertainty.  If  it  be  as- 
sumed, as  claimed  by  the  state,  that  the  city, 


under  its  charter,  is  empowered  to  pass  an  or- 
dinance regulating  the  erection  and  use  of 
awnings,  it  may  still,  perhaps,  admit  of  doubt 
whether  it  could,  by  an  ordinance,  declare  that 
to  be  a  nuisance  which  was  not  in  fact  a  nui- 
sance;, but,  for  the  purposes  of  the  argument 
merely,  it  will  be  assumed  that  the  city  had 
power  to  pass  the  ordinance  now  in  question  in 
its  present  form.    In  Webster's  International 


of  the  city  was  an  obstruction  to  the  use  of  the 
streets  so  as  to  be  properly  deemed 'a  hlgrhway 
nuisance,  althoug-h  its  character  an  a  nuisance  was 
not  shown  to  exist  in  any  other  respect  than  as  such 
obstruction  to  certain  streeu,  its  character  as  a  nui- 
sance ooDsistiDff  solely  in  the  absence  of  bridges  at 
the  crossings,  aod  being  wholly  contingent  upon 
that  circumstance,  it  was  held  that  the  removal  of 
the  nuisance  without  the  destruction  of  the  proper- 
ty or  interference  with  its  use  could  be  properly  ef- 
fected by  bridging  the  ditch  properly  at  the  street 
crossings,  and  that  therefore  any  summary  pro- 
ceedings by  the  city  authorities  would  be  enjoined. 
Denver  v.  MuUeo,  7Colo.345.3&4. 

In  Hart  v.  Albany,  3  Paige,  218,  it  is  said  that  the 
waters  of  the  Albany  basin,  as  well  as  the  waters  of 
the  river,  are  a  public  highway,  and  a  single  canal 
boat  may  become  a  public  nuisance  by  being  per- 
manently located  in  any  particular  part  of  the  basin 
for  a  great  and  unreasonable  length  of  time,  to  the 
exclusion  of  others  finding  it  necessary  or  con- 
venient to  pass  that  way  or  to  occupy  the  same 
temporarily. 

The  obstruction  of  a  waterway  so  that  the  water 
accumulates  on  the  street,  or  so  as  to  prevent  the 
flow  of  water  through  or  from  the  street,  may  be 
slight,  occasional,  and  temporary,  and  as  such  will 
not  interfere  with  the  use  of  the  street  or  occasion 
perceptible  harm,  and  will  not  therefore  constitute 
a  nuisance  unless  it  Interferes  with  the  use  of  the 
street.    State  v.  Wilson,  106  N.  C.  718,  720. 

So,  the  mere  obstruction  of  a  waterway,  so  that 
water  accumulates  on  the  street,  or  so  as  to  prevent 
the  flow  of  water  through  or  from  the  streets,  does 
not,  per  se  and  necessarily,  constitute  a  public  nui- 
sance.   State  V.  Wilson,  106  N.  C.  718,  720. 

A  stream  may  become  a  public  nuisance  In  ob- 
structing the  highway,  and  when  it  does  it  is  the 
right  and  duty  of  the  public  officers  to  abate  it,  and 
they  therefore  have  the  right  to  restore  it  to. its 
original  channel,— especially  where  it  is  found  that 
the  plaintiff  had  filled  up  an  artificial  channel  on 
his  own  land;  and  if  the  original  channel  has  also 
been  filled  up  and  the  stream  thereby  turned  into 
the  highway  without  legal  authority  or  right,  the 
party  filling  up  such  channel  and  thus  turning  the 
stream  into  the  highway  caunot  complain  or  object 
to  the  restoration  of  such  stream.  Kellogg  v. 
Thompson,  66  N.  Y.  88,  92. 

And  a  city  ordinance  whlch'prohiblts  the  obstruc- 
tion of  a  waterway,  thereby  preventing  travel 
from  being  hindered,  delayed,  or  impeded,  and 
which  prevents  such  water  from  being  accumu- 
lated so  as  to  become  stagnant  and  giving  rise  to 
noxious  vapors,  is  valid,  and  the  mere  fact  that  the 
offense  which  creates  the  nuisance  is  also  regulated 
by  the  general  law  of  the  state  will  not  render  it  in- 
valid.   State  V.  Wilson,  106  N.  C.  718,  720. 

A  bridge  over  a  navigable  stream  Is  not  of  itself  a 
nuisance,  it  may  or  may  not  be  such  according  to 
the  circumstances.  Macomber  v.  Nichols,  34  Mich. 
212. 22  Am.  Dec.  522.  526. 

The  unauthorized  erection  of  a  bridge  over  a  pub- 
lic navigable  river,  which  obstructs  the  navigation, 
is  an  offense  at  common  law,  on  the  same  principle 
upon  which  the  erection  of  gates  across  a  public 
road  has  been  held  to  be  a  nuisance.  State  v.  Free- 
port,  43  Me.  198,  201:  James  v.  Hay  ward,  Cro.  Car. 
184;  Rex  v.  Cross,  3  Campb.  224. 
89  L.  R.  A. 


Where  the  board  of  chosen  freeholders  had  power 
vested  in  them  by  statute  to  erect  a  bridge  over  a 
certain  river  at  a  certain  place,  it  was  held  that, 
having  exercised  such  power,  they  had  exhausted 
the  authority  given  to  them  under  the  statute,  and 
that  therefore  they  could  not  change  the  location 
of  such  bridge,  and  that  such  change  was  unlawful 
as  being  an  unauthorized  ot)structlon  in  the  channel 
of  the  river  which  was  a  navigable  one,  and  there- 
fore a  public  nuisance.  Allen  v.  Monmouth  County 
Chosen  Freeholders,  13  N.  J.  Eq.  68,  73. 

Any  unauthorized  obstruction  in  a  navigable 
river  by  means  of  a  bridge  or  a  dam  of  any  kind  is  a 
public  nuisance  which  any  person  may  abate,  and 
if  it  be  put  there  under  the  authority  of  the  sov- 
ereign it  will  be  protected  only  so  far  and  so  long 
as  it  is  confined  within  the  limits  of  the  authority, 
and  in  so  far  as  it  goes  beyond  such  authority  it  is 
pro  tanto  a  public  nuisance.  State  v.  Dibble,  49  N. 
C.  (4  Jones,  L.)  107, 115;  Ren  wick  v.  Morris,  3  Hill,  621; 
Meares  v.  Wilmington  Comrs.  31  N.  C.  (9  Ired.  L.) 
81,  49  Am.  Dec.  412;  State  v.  Freeport,  43  Me.  196, 
201. 

In  Com.  V.  Chapin,  5  Pick.  199, 16  Am.  Deo.  386, 
it  was  held  that  it  was  not  a  nuisance  at  common 
law  to  dam  up  the  waters  of  a  river  so  as  to  pre- 
vent the  passage  of  fish,  but  the  remedy  for  such 
nuisance  or  obstruction  lies  under  the  Massachu- 
setts statutes. 

And  an  ordinance  abating  a  dam  as  a  nuisance 
cannot  be  upheld  when,  as  a  matter  of  fact,  it  is 
not  shown  that  such  dam  is  a  nuisance  per  se. 
Walker  v.  Board  of  Public  Works,  16  Ohio,  540. 

A  mill  dam  is  not  a  nuisance  per  se,  yet  it  maybe- 
come  so  at  some  places  and  under  special  circum- 
stances, and  when  it  does  become  a  nuisance  atone 
place  it  is  no  defense  to  say  that  a  greater  nuisance 
is  tolerated  elsewhere.  Douglass  v.  State,  4  Wis. 
387. 

And  the  maintenance  of  a  dam  in  such  a  manner 
as  to  cause  water  to  overflow  a  highway  and  wash 
gullies  therein  constitutes  a  public  nuisance,  and 
if  the  town  which  is  bound  to  maintain  such  high- 
way suffers  special  damages  from  such  nuisance  it 
may  recover  the  same  against  the  party  maintain- 
ing it.  Charlotte  v.  Pembroke  Iron  Works,  82  Me. 
391,8L.R.A.828. 

Where  a  dam  across  a  river  caused  water  to  be 
turned  back  upon  a  bridge  across  it  in  a  public  high- 
way, thereby  destroying  the  bridge,  it  was  held  that 
the  town  had  a  right  to  recover  damages,  and  that 
the  company's  charter  was  no  defense.  Hooksett 
V.  Amoskeag  Mfg.  Co.  44  N.  H.  103. 

A  raft  in  a  stream  rendering  the  same  incon  venien 
may  be  declared  a  nuisance  by  a  city  ordinance. 
Tourne  v.  Lee,  8  Mart.  N.  S.  548, 20  Am.  Dec.  261. 

The  obstruction  of  the  public  right  of  fishing  in  a 
navigable  stream  is  a  public  nuisance,  and  abatable 
as  such.  State  v.  Franklin  Falls  Co.  49  N.  H.  240, 6 
Am.  Rep.  513. 

In  Coonley  v.  Albany,  57  Hun,  327,  in  which  it  was 
sought  to  hold  the  city  liable  for  damages  occa- 
sioned by  its  nonremoval  of  a  sunken  canal  boat 
from  the  waters  of  the  river,  upon  the  ground  that 
the  same  was  a  nuisance,  being  an  obstruction  to 
navigation,  it  was  held  that,  although  under  the 
New  York  Laws  of  1826,  chap.  185,  the  common 
council  were  declared  commissioners  of  highways 
with  power  to  pass  ordinances  to  abate  and  remove 
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Dictionary  the  word  "awning"  is  deAned  as 
follows:  ''A  roof-like  cover,  usually  of  canvas, 
extended  over  or  before  any  place  as  a  shelter 
from  the  sun,  rain,  or  wind;*'  and  in  the  Cen- 
tury Dictionary  as  follows:  "A  movable  roof- 
like  covering  of  canvas  or  other  cloth  spread 
over  any  place,  or  in  front  of  a  window,  door, 
etc.,  as  a  protection  from  the  sun's  rays."  As 
thus  defined,  "awning"  means  the  covering 
which  shelters  or  protects,  as  distinct  from  its 
frame  'or  support;  and  this  covering  may  ex- 
tend over,  or  hang  in  front  of,  the  protected 
place.  It  is  in  the  sense  of  the  covering,  as 
distinct  from  its  frame,  that  the  word  *  *awning" 
is  used  in  this  ordinance,  for  he  speaks  of  the 
one  as  distinct  f^om  the  other.  The  ordinance 
does  not  prohibit  all  awnings,  but  only  those 
which  do  not  conform  to  its  requirements.  It 
permits  awnings  under  certain  conditions,  and 
in  effect,  it  punish^es  as  a  crime  the  erection  or 
use  of  awnings  which  fail  in  any  way  to  com- 
ply with  those  conditions.  This  being  so,  the 
conditions  ought  to  be  stated  with  such  reason- 
able certainty  that  the  man  of  ordinary  intelli- 
gence may  with  reasonable  efforts  understand 
them,  and  be  able  to  guide  his  conduct  by 


them.  They  should  be  stated  so  clearly  and 
unambiguously  that  the  average  man  may  with 
due  care  know  whether  in  erecting  and  using 
his  awning,  he  has  or  has  not  committed  an  act 
which  subjects  him  to  fine  and  imprisonment  in 
a  criminal  prosecution.  An  ordinance  of  this 
kind,  which  limits  to  a  certain  extent  the  use 
of  property,  and  visits  the  offender  against  ita 
provisions  with  such  consequences,  ought  to 
be  strictly  construed;  and,  when  thus  con- 
strued and  tested  by  the  rule  above  stated,  we 
think  this  ordinance  should  be  held  to  be  in- 
valid. The  ordinance  in  effect  prohibits  the 
use  and  erection  of  any  awning  "except  the 
same  be  upon  a  suitable  frame,  and  attached 
entirely  to  the  building,  and  which  awning 
shall  not,  when  extended,  be  less  than  6  feet 
from  the  sidewalk."  Here  are  three  conditions 
to  be  complied  with,  namely:  (1)  The  awning 
must  "be  upon  a  suitable  frame."  (2)  Taking 
the  ordinance  just  as  it  reads,  the  "awning"  is 
to  be  "attached  entirely  to  the  building.  (8) 
The  awning  "shall  not,  when  extended,  be  less 
than  6  feet  from  the  sidewalk."  Taking 
these  conditions  in  reverse  order,  what  does 
the  third  mean?    Does  it  mean  that  the  awn- 


nuisances  in  any  street  or  wharf  and  to  prevent 
obstructions  in  the  river  near  or  opposite  to  any 
wharves,  docks,  or  slips,  and  although  such  sunken 
boat  miffht  be  a  nuisance,  and  although  there  was 
no  other  practicable  way  of  abating  it  except  by 
its  destruction,  yet  the  power  to  do  so  was  not  con- 
ferred under  the  statute. 

And  the  same  point  was  practically  held  in  the 
case  of  Seaman  v.  New  York,  80  N.  Y.  288, 36  Am. 
Rep.  612,  although  the  question  of  nuisance  did  not 
ther^  arise 

In  Dzik  V.  Bigelow,  27  Fittsb.  L.  J.  N.  S.  960,  the 
plalntllf  claimed  damages  against  the  city  authori- 
ties for  entering  and  taking  possession  of  a  house 
or  boat  in  a  navigable  river  and  ruining  and  de- 
stroying it,  the  boat  in  question  being  a  shanty  or 
joboat  situated  below  high-water  mark  and  used 
as  a  private  residence.  The  court  held  the  action 
of  the  public  authorities  as  Justifiable,  the  same  be- 
ing a  public  nuisance,  the  defendant  having  been 
notified  by  the  public  authorities  to  remove  the 
same. 

So«  a  floating  store  so  permanently  moored  in  the 
Albany  basin,  secured  in  its  place  by  means  of 
spikes  or  posts  driven  into  the  earth  in  the  bottom 
of  the  basin,  is  prima  facie  a  nuisance^  and  equity 
will  leave  the  owner  thereof  to  his  legal  remedy 
against  those  who  removed  it  as  such.  Hart  v. 
Albany,  3  Paige,  213. 

The  legislature  has  power  to  establish  lines  in 
Boston  harbor  beyond  which  no  wharf  shall  be  ex- 
tended or  maintained,  and  to  declare  any  wharf  ex- 
tending or  maintained  beyond  such  lines  to  be  a 
public  nuisance.    Com.  v.  Alger,  7  Gush.  53. 

The  right  to  maintain  an  action  for  damages  for 
obstructing  a  highway  at  the  landing  of  a  river  was 
upheld  in  Pittsburgh  v.  Scott,  1  Pa,  808, 320. 

It  is  not  an  obstruction  or  a  nuisance  to  build  a 
wharf  in  a  navigable  stream  if  a  suflScient  passage- 
way is  left  for  the  public,  but  cUiter  if  no  sufficient 
passageway  is  left.  Ck)m.  v.  Crown inshield,  2 
Dane,  Abr.  697.  Com.  v.  Pierce,  2  Dane,  Abr.  696 
followed. 

The  law  conferring  upon  Individuals  the  right  of 
building  wharves  in  front  of  their  lands  in  naviga. 
ble  rivers  does  not  confer  an  unlimited  privilege; 
itannexes  these  qualifications,  that  such  wharves 
do  not  improperly  Impede  the  public  navigation. 
When  this  is  done  they  become  public  nuisances. 
Frink  v.  Lawrence,  20  Conn.  117, 121,60  Am.  Dec.  274. 
89  L.  R.  A. 


So,  a  municipality  cannot,  by  its  special  act,  de. 
Clare  a  private  wharf  an  obstruction  and  a  nuisance 
when  it  is  not  so  in  fact,  although  under  its  char- 
ter it  may  have  power  to  prevent  obstructions  and 
nuisances  in  waters.  Yates  v.  Milwaukee,  77  U.  S. 
10  Wall.  505, 19  L.ed.  966. 

The  mere  fact  that  the  dock  department  and  the 
municipality  itself  have  permitted  ferry  companies 
using  other  slips  to  encumber  them  by  structures 
of  similar  description  both  before  and  after  the 
passage  of  an  act  of  the  state  legislature  relating 
to  the  changing  of  the  bulk-head  lineswill  not  legal- 
ize this  structure,  as  the  authority  conferred  upon 
the  board  is  not  discretionary,but  absolute  and  posi- 
tive, forbidding  the  waters  of  the  slips  to  t>e  ob- 
structed or  encumbered  by  such  a  structure  beyond 
the  bulk-head  line.  New  York  v.  Cunard  S.  S.  Co. 
61  Hun,  346. 

In  Frink  v.  Lawrence,  20  Conn.  117,  121,  50  Am. 
Dec.  274,  the  committee  found  that  a  valuable 
wharf  existed,  and  that  the  dock  on  its  north  side 
was  a  very  safe  and  convenient  one  much  fre- 
quented by  vessels,  and  that  the  business  done  at 
the  wharf  was  principally  with  vessels  lying  upon 
the  north  side  of  it,  and  that  the  defendant  was 
about  creating  an  obstruction  which  would  exclude 
the  access  of  all  vessels  to  that  dock  and  to  that 
side  of  the  wharf.  It  was  held  that  such  act  would 
work  a  serious  and  irreparable  injury  and  would 
manifestly  be  a  public  nuisance. 

In  Atty.  Gen.  v.  Terry.  L.  R.  9  Ch.  423,  30  L.  T.  N. 
S.  215,  22.  Week.  Rep.  395,  an  information  was  filed 
at  the  relation  of  the  mayor,  etc.,  of  the  town 
against  the  defendant  and  wharf  owner  who  threw 
tiles  into  the  bed  of  a  river  extending  the  wharf  so 
as  to  occupy  3  feet  out  of  a  breadth  of  about  ao 
feet  valuable  for  navigation.  It  was  held  that  such 
act  was  an  obstruction  and  a  nuisance  and  re- 
strainable  at  the  suit  of  the  municipal  corporation, 
which  was  empowered  by  act  of  Parliament  to  re- 
move obstructions. 

In  Franklin  Wharf  Co.  v.  Portland,  67  Me.  46,  SB. 
24  Am.  Rep.  1,  where  it  was  sought  to  recover 
damages  for  the  obstruction  of  the  plaintUTs  wharf 
by  reason  of  deposits  of  sewage  from  a  sewer  con- 
structed by  the  defendant  with  an  outlet  at  the 
head  of  the  dock  of  the  plaintiff's  wharf,  the  court 
held  that  the  defendants  under  the  Statutes  of  1857, 
chap.  16,  es  2  and  3,  and  the  Laws  of  I860,  chap.  IS, 
had  the  right  to  construct  such  sewers  and  to  use 
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inc,  or  the  frame,  or  both,  must  be  at  least 
6  feet  above  the  sidewalk,  or  0  feet  later- 
ally from  the  sidewalk,  or  both?  What  is 
the  precise  meaning  of  the  second  condition? 
What  is  it  that  is  to  be  "attached  entirely  to 
the  building,"— the  awning,  or  the  frame,  or 
both?  What  is  meant  by  the  phrase  "en- 
tirely attached?"  Does  it  mean  that  every 
part  of  the  awning  or  the  frame  or  both,  are 
to  be  attached  to  the  building?  To  the  person 
who  desires  to  exercise  his  property  rights,  and 
tohavethebenefitof  an  awning,  and  yet  to  obey 
the  ordinance,  these  questions  must  be  quite 
pef  plexinii^,  and  the  ordinance  does  not  clearly 
and  certainly  answer  them,  so  as  to  be  a  guide 
to  the  average  man  using  due  care  in  the  prem- 
ises. If,  however,  it  can  be  fairly  said,  with 
reference  to  the  first  two  conditions,  that  these 
doubts  and  uncertainties  are  the  ordinary  ones 
that  arise  as  to  the  construction  of  every  law, 
that  they  may  be  obviated  by  a  reasonable  con  • 
struction  of  it,  and  that  they  are  not  of  such 
a  nature  as  to  warrant  this  court  in  holding 
the  ordinance  to  be  void  on  account  of  them, 
— with  reference  to  these  two  conditions  this  claim 
may  he  true,  hut  it  is  not  true  as  to  the  first  con- 


dition. That  requires  the  awning  to  be  "upon 
a  suitable  frame,  and  the  ordinance  furnishes 
no  criterion  by  which  the  question  of  suitabil- 
ity can  possibly  be  determined.  It  does  not 
define  the  word  "suitable,"  as  here  used,  and 
the  law  does  not  define  it.  Indeed,  when  it  is 
thus  used,  it  is  incapable  of  any  general  or 
legal  definition.  Batters  v.  Dunning,  49  Conn. 
479;  Smith's  Appeal,  65  Conn.  185.  Its  use, 
of  necessity,  implies  the  judgment  of  some 
tribunal  or  person  who  is  to  determine  the 
question  of  suitability,  and  yet  neither  the 
charter  nor  the  ordinances  of  the  city  empow- 
ers any  person  or  tribunal  to  exercise  such 
judgment.  This  term  "suitable,"  as  here 
used,  seems  altogether  too  vague  and  indefi- 
nite to  serve  as  the  basis  of  an  ordinance  so 
highly  penal  in  its  consequences  as  this  one 
is.  On  the  whole,  we  are  of  opinion  that  the 
ordinance  in  question  is  void  for  uncertainty, 
and  that  the  court  below  erred  in  not  instruct- 
ing the  jury  to  that  effect. 

Tliere  is  error  in  thejuagment  complained  ofy 
and  it  is  reversed. 

The  other  Judges  concur. 


them  in  a  reasonable  manner  for  conduotlnsr  and 
depositing  therein  refuse  matters  and  impurities, 
but  that  it  was  their  duty  to  cause  such  docks  to  be 
cleared  thereof  whenever  an  obstruction  to  navi- 
gation or  injury  to  public  health  occurred,  and  that 
any  neglect  in  so  doing  would  constitute  a  public 
nuisance. 

But  under  a  city  charter  empowering  a  corpora- 
tion to  abate  or  remove  any  nuisances  in  any  street 
or  wharf,  or  to  prevent  all  obstructions  in  the  river 
near  or  opposite  to  such  wharves,  the  public 
authorities  have  no  power  to  remove  a  bulk  head 
at  the  end  of  a  basin  in  the  river  at  the  termination 
of  a  canal,  erected  under  the  authority  of  a  special 
act  of  the  legislature  by  a  corporation,  although 
such  bulk  head  may  l)e  or  is  a  public  nuisance,  as 
endangering  the  health  of  the  subject,  corporations 
having  no  powers  but  those  which  are  derived  from 
their  charter,  or  special  act  of  the  legislature.  Peo- 
ple V.  Albany,  11  Wend.  639, 27  Am.  Dec.  95. 

So,  in  Evansville  v.  Martin,  41  Ind.  145,  the  city 
was  not  Incorporated  or  acting  under  the  general 
law  for  the  incorporation  of  cities  but  under  a 
special  charter  provision  which  gave  it  power  '*iO 
regulate  all  wharves  on  the  shore  of  the  Ohio  river 
adjoining  such  city  whether  the  same  be  public  or 
private,  and  the  amount  of  wharfage  to  be  charged 
at  or  for  the  use  of  the  same."  It  was  sought  to 
abate  buildings  erected  by  the  defendant  t)elow  the 
high-water  line  as  a  nuisance,  and  to  impose  a  fine 
provided  for  by  the  ordinance.  The  court  held  the 
city  had  no  such  power,  the  ordinance  giving  no 
authority  to  define  the  line  of  high-water  mark. 

In  Moore  v.  Board  of  Comrs.  of  Pilots,  32  How. 
Pr.  184,  the  court  upheld  the  action  of  the  defend- 
ants in  removing  a  platform  or  structure  erected 
In  the  slip  adjoining  a  pier,  the  same  being  an  ob- 
struction and  a  public  nuisance. 

And  the  filling  up  of  a  canal  by  the  public  author- 
ities, which  has  been  in  constant  use  during  the 
season  of  navigation  and,  while  kept  at  its  proper 
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depth  and  before  obstructed  by  rubbish.  Is  a  valua- 
ble highway  to  the  public  and  the  :owner8  of  prop- 
erty. Is  not  a  proper  exercise  of  the  power  to  abate 
nuisances  under  its  charter,  where  the  ol)6truc- 
tlons  could  have  been  removed,  and  the  alleged 
nuisance,  caused  by  the  failure  of  the  corporation 
itself  to  exercise  the  powers  conferred  upon  it  by 
charter  to  preserve  canals  and  slips  in  the  city  by 
preventing  the  casting  Into  them  of  obstructions 
and  filth,  could  have  been  abated  by  the  plaintiff 
himself,  at  a  less  expense  and  without  injurious 
consequences  to  the  public  health.  Babcock  v. 
Buffalo,  56  N.  r.268.  Affirming  1  Sheldon,  317. 

So,  whatever  power  a  city  has  to  remove  the  ob- 
struction complained  of  as  a  public  nuisance,  it  can- 
not be  held  that  under  an  act  authorizing  the  city 
to  dredge  and  clear  obstructions  from  a  certain 
creek,  and  to  maintain  the  same  in  a  navigable  con- 
dition and  assess  not  less  than  half  of  the  expense 
upon  the  property  benefited,  the  city  has  the  power 
to  remove  such  obstructions  and  to  make  the  assess- 
ment, the  act  not  saying  that  the  common  council 
may  remove  the  obstruction,  unless  they  have  the 
power  to  abate  it  as  a  public  nuisance,  or  unless  it 
is  created  by  the  carelessness  or  negligence  of  the 
defendant,  but  conferring  an  absolute  power  to  re- 
move obstructions,  etc.  Buffalo  Union  Iron 
Works  V.  Buffalo,  18  Abb.  Pr.  N.  8, 141, 148. 

And  an  ordinance  declaring  a  certain  branch  of 
a  river  a  public  nuisance,  and  making  provision 
for  the  abatement  of  the  same  by  means  of  a  new 
channel,  is  within  the  power  of  the  city  authorities 
to  enact.    Hamilton  v.  Fond  du  Lac,  40  Wis.  47,  51. 

As  to  how  far  a  stream  may  be  polluted  for  min- 
ing purposes,  see  note  to  Drake  v.  Lady  Ensley 
Coal,  I.  &  R.  Co.  (Ala.),  24  L.  R.  A.  64. 

Upon  the  question  of  nuisances  as  injurious  to 
health,  arising  from  water  and  watercourses,  see 
note  to  Harrington  v.  Providence  (R.  I.)  38  L.  R.  A. 
305.  E.  W. 
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1  •   A  definition  of  what  a  counterclaim 

i8»  and  not  a  mere  rule  for  pleading:  ooanter- 
claims,  is  stated  by  Code  Civ.  Proc.  %  488. 
8*  The  immaturity  of  a  debt  at  the  time 
of  the  debtor's  death  does  not  prevent  it 
from  belnff  set  off  against  a  claim  due  to  the  es- 
tate if  it  is  mature  at  the  commencement  of  the 
action,  as  prescribed  by  Code  Civ.  Proc.  9  488. 

(December  80, 1807.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Alameda  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover a  deposit  which  had  been  made  bv  plain- 
tiff's testator  with  the  defendant  bank.  Be- 
versed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  James  M.  Allen,  for  appellant: 

The  answer  of  the  defendant  shall  contain  a 
statement  of  any  new  matter  constituting  a  de- 
fense or  counterclaim. 

Code  Civ.  Proc.  §  437. 

The  counterclaim  must  be  one  existing  in 
favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the 
following  causes  of  action:  In  an  action  aris- 
ing upon  contract;  any  other  cause  of  action 
also  arising  upon  contract  and  existing  at  the 
commencemeDt  of  the  action. 

Code  Civ.  Proc.  ^  438. 

The  defendant  may  set  up  any  other  cause 
of  action  arising  upon  contract  and  "existing 
at  the  commencement  of  the  action." 

St.  Louis  Nat.  Bankv.  Gay,  lOl  Cal.  290. 

The  credit  of  $5,974.53  given  on  the  note  of 
respondent  was  compulsory. 

All  claims  arising  upon  contracts,  whether 
the  same  be  due,  not  due,  or  contingent,  must 
be  presented  to  decedent's  legal  representative. 

Code  Civ.  Proc.  §  1498. 

Every  claim  which  is  due  must  be  supported 
by  the  affidavit  of  the  claimant,  or  someone  to 
his  behalf,  that  the  amount  is  justly  due,  that 
no  payments  have  been  made  thereon  which 
are  not  credited,  and  that  there  are  no  offsets 
to  the  same,  etc. 

Code  Civ.  Proc.  §  1494;  Knechty.  United 
States  Sav.  Inst.  2  Mo.  App.  563. 

In  order  to  entitle  a  defendant  to  a  set- off 
against  an  executor  or  administrator,  it  is  not 
necessary  that  the  defendant's  debt  should  have 
been  actually  due,  or  really  liquidated,  at  the 
death  of  the  testator  or  intestate. 

Waterman,  Set-Off,  §  97;  Bauson  v.  Cop- 
land, 3  Barb.  Ch.  166;  Mathewson  v.  Strafford 
Bank,  45  N.  H.  104;  Skiles  v.  Houston,  110  Pa. 
255. 


Set-off  is  in  all  cases  useful  to  prevent  cir- 
cuity of  action.  But  where  one  of  the  parties 
is  dead,  insolvent,  bankrupt,  or  removed  be- 
yond the  jurisdiction  of  the  court,  it  is  abso- 
lutely necessary  to  prevent  gross  injustice. 

Byles,  Bills,  349;  Waterman,  Set  Off,  §g  16, 
24;  Temple  v.  Scott,  3  Minn.  419. 

The  demands  of  appellant  and  respondeat 
are  cross  demands,  and  should  be  deemed 
compensated,  so  far  as  they  equal  each  other. 

Code  Civ.  Proc.  §  440;  Hart  v  Cooper,  47 
Cal.  77;  Lyon  v.  Petty,  65  Cal.  322;  Convery 
V.  Langdon,  66  Ind.  311. 

Appellant  had  a  banker*6  lien  on  said  sum  of 
$5,974  53. 

1  Morse,  Banks  <&  Banking,  g  324. 

Such  a  lien  arises  upon  the  maturity  of  the 
note. 

Colebrooke,  Collateral  Securities,  §61;  Civil 
Code,  §  3054;  Overton.  Liens,  §  80. 

Appellant  had  the  right  to  apply  said  $5,- 
974.53  on  its  note  when  it  became  due. 

The  relation  between  banker  and  depositor 
is  that  of  debtor  and  creditor. 

Boone.  Banking,  §  40;  CivQ  Code,  §§  1878, 
1818. 

The  character  of  the  banking  business  is 
such  that  it  necessarily  follows  that  if  a  cus- 
tomer, being  a  depositor,  owes  the  bank,  and 
he  then  makes  a  deposit  of  money  with  it,  such 
money  will  be  passed  on  the  books  of  the  bank 
to  his  credit,  and  will  stand  pro  tanto  as  a 
payment  of  his  indebtedness. 

Overton,  Liens,  §  80;  Central  Nat.  Bank  v. 
Connecticut  Mut.  Ins.  Co.  104  U.  S.  54,  26  L. 
ed.  692;  State  Bank  v.  Armstrong,  15  X.  C.  (4 
Dev.  L.)  519;  Ford  v.  TJiornton,  8  Leigh,  695. 

Messrs.  Davis  &  Hill  and  Rodg^ers  Sb 
Patterson,  for  respondent: 

Had  the  executrix  received  letters  testamen- 
tary and  presented  her  check  for  this  balance, 
on,  say,  December  1,  it  would  hardly  be  con- 
tended now  that  the  bank  could  have  refused 
payment  of  the  check  because  it  held  Mr.  Ains- 
worth's  unmatured  note  for  a  greater  amount. 
In  that  case  the  mouey  would  have  passed  into 
the  hands  of  the  executrix  and  become  a  part 
of  the  assets  to  which  all  creditors  might  resort 
for  payment  of  their  demands  against  the  es 
tate,  and  the  holder  of  the  note  would  have 
occupied  the  same  position  with  respect  thereto 
as  any  other  creditor. 

Bahcock  v.  Booth,  2  Hill,  181,  38  Am.  Dec. 
578. 

A  rule  which  would  allow  this  counterclaim 
would  in  many  cases  take  assets  out  of  admin- 
istration, through  proceedings  in  which  cred- 
itors and  others  interested  in  the  result  could 
not  be  heard;  would  pay  the  debt  of  one  cred- 
itor out  of  the  assets  of  the  estate,  notwith- 
standing other  creditors,  even  those  preferred 
by  the  statute,  got  nothing;  would  render  in- 
operative the  provisions  for  temporary  sup- 
port of  the  family  of  the  deceased— -to  which, 
under  probate  proceedings,  all  debts  are  post- 
poned; would,  in  brief,  make  the  statutory 


Note.— As  to  set-off  of  claims  affaiost  decedent^a  I 
estate,  see  also  Koons  v.  Mellett  (Ind.)  7 L.  R.  A.  281;  I 
Fiscus  V.  Moore  (Ind.)  7  L.  R.  A.  285;  Blood  v.  Kane 
(N.  Y.)  15  L.  R.  A.  490;  Goanell  v.  Flack  (Md.>  18  L. 
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R.  A.  158;  Powers  v.  Morrison  (Tex.)  28  L.  R.  A.  581: 
Webb  V.  Puller  (Me.)  2S  L.  R.  A.  177;  Be  BaOy  (Pa.) 
22L.R.A.444. 
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system  of  closing  up  estates'  inoperative  in 
every  case  where  the  rale  might  be  invoked. 
The  counterclaim  must  be  rejected  on  this 
ground. 

FiUpatrick  v.  Brady,  6  Hill,  581;  Leiper  v. 
Lezis,  15  Serg,  &  R.  108;  Jordan  v.  National 
Shoe  d  Leather  Bank,  74  N.  Y.  467,  30  Am. 
Rep.  819. 

This  counterclaim  should  be  rejected  for 
want  of  mutuality. 

Patterson  v.  Patterson,  69  N.  Y.  574. 17  Am. 
Rep.  384. 

Chipman,  C,  filed  the  following  opin- 
ion: 

The  facts  are  admitted,  and  found  to  be  as 
follows:  September  27, 1895,  George  J.  Ains- 
worth.  plaintiff's  testator,  executed  his  note  to 
the  Bank  of  California  for  $10,000.  payable 
December  26,  1895.  He  was  a  customer  of 
the  bank,  and  at  his  death,  October  20,  1895, 
had  on  deposit  there  to  his  credit  the  sum  of 
$5,974.25.  On  December  26. 1895  (the  day  the 
note  matured),  the  bank,  without  the  consent 
of  respondent,  applied  this  sum  on  the  note. 
On  December  80,  1895,  letters  testamentary 
were  issued  to  respondent  by  the  superior 
court  of  Alameda  county.  February  17, 1896. 
respondent  presented  her  check  for  said  deposit 
to  the  bank,  and  demanded  payment,  which 
was  refused.  February  21,  1896,  the  bank 
presented  its  claim  on  said  note  therein,  credit- 
ing it  with  said  sum  of  $5,974.53,  which  claim 
was  rejected  on  March  3.  On  Maich  9,  1896, 
plaintiff  commenced  her  action  to  recover  the 
sum  so  deposited.  In  its  answer  the  bank  set 
up  its  presented  claim,  and  claimed  the  right 
to  use  it  as  a  counterclaim,  under  §,^  487,  488, 
Code  Civ.  Proc.  and  also  the  right  to  apply 
said  deposit  on  said  note  by  virtue  of  its  bank- 
er's lien,  and  also  that  the  two  debts — the  note 
and  said  deposit  of  $5,974.58— should  be 
deemed  compensated,  so  far  as  they  equal  each 
other,  under  g  440,  Id.  There  is  no  finding  or 
evidence  as  to  the  solvency  or  insolvency  of 
the  estate.  The  court  denied  the  right  of  de- 
fendant to  use  the  note  as  a  counterclaim,  or 
to  apply  the  said  sum  of  $5,974.53,  on  the  note, 
and  denied  the  right  to  such  '•compensation." 
Judgment  was  given  for  plaintiff  for  $5,974.53, 
and  for  defendant  for  $10,000  and  interest, 
payable  in  due  course  of  administration.  The 
appeal  is  from  the  judgment,  and  comes  here 
on  bill  of  exceptions. 

Under  §  437  a  defendant  may  answer  by 
"(2)  a  statement  of  any  new  matter  constitut- 
ing a  defense  or  counterclaim  ..."  A 
counterclaim  is,  by  §  438,  defined  to  be  "one 
existing  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action:  .  .  . 
(2)  In  an  action  arising  upon  contract;  any 
other  cause  of  action  also  arising  upon  con- 
tract and  existing  at  the  commencement  of  the 
action."  Counsel  for  plaintiff  (respondent) 
make  an  ingenious  argument  to  the  effect  that 
these  sections  simply  prescribe  a  rule  for  plead- 
ing counterclaims,  how  to  plead  them  and 
what  qualities  they  must  possess  in  order  that 
the^  may  be  pleaded,  but  leaves  the  question 
entirely  open  "as  to  what  counterclaims  are. 
aud  what  are  not,  claims  upon  which  a  several 
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judgment  might  be  had  in  the  action."  It  is 
true  that  §  438  says  that  the  counterclaim 
mentioned  in  §  487  must  possess  certain  ele- 
ments; but  it  goes  further,  we  think,  and  de- 
fines what  a  counterclaim  is,  as  well  as  when 
it  may  be  pleaded.  The  section  practically  says 
that  a  counterclaim  is  defined  to  be  what  the 
section  says  may  be  pleaded  as  such.  It  is  sug- 
gested by  respondent  that  a  rule  which  would 
allow  his  counterclaim  would  in  many  cases 
take  assets  out  of  administration,  through  pro- 
ceedings in  which  other  creditors  could  not  be 
heard,  would  pay  one  creditor  to  the  exclusion 
of  others,  would  render  inoperative  provisions 
for  the  temporary  support  of  the  family  of  the 
deceased,  to  which  all  debts  are  postponed; 
and  therefore  the  rale  cannot  be  sound;  citing 
Fitzpatrick  v.  Brady,  6  Hill,  581;  Leiper  v. 
Levis,  15  Serg.  &  R.  108;  Jordan  v.  National 
Shoe  d  Leather  Bank,  74  N.  Y.  467,  30  Am. 
Rep.  319. 

Respondent  makes  the  point,  also,  that  the 
counterclaim  should  be  rejected  for  want  of 
mutuality,  grounding  the  objection  upon  the 
fact  that  the  note  of  deceased  was  not  due 
when  he  died,  and  that  nothing  ever  did  be- 
come due  from  him;  that  plaintiff  sued  as  ex- 
ecutrix, in  her  representative  capacity,  for  a 
debt  due  the  deceased  at  his  death,  and  her 
title  and  right  of  action  are  to  be  considered  as 
of  that  date,  as  is  also  the  right  of  defendant 
to  set  up  the  counterclaim,  at  which  time 
nothing  was  due  defendant, — citing  Patterson 
V.  Patterson,  59  N.  Y.  574,  17  Am.  Rep.  384. 
The  contention  is  that  if  A  owes  B  $1,000  upon 
a  promissory  note,  and  B  owes  A  a  like  sum 
on  a  promissory  note,  both  due  on  the  sime 
day  in  the  future,  and  A  meanwhile  dies,  A's 
administrator  may  sue  and  recover  when  B's 
note  to  A  matures,  but  B  cannot  plead  A's  note 
by  way  of  counterclaim,  because  B  now  owes 
the  estate,  and  not  A,  and  there  is  no  mutual- 
ity, because  a  right  of  action  on  A's  note  did 
not  accrue  in  A's  lifetime.  Such  is  the  ap- 
parent reasoning  of  Patterson  v.  Patterson,  59 
N.  Y.  57^4,  17  Am.  Rep.  384,  and  also  of 
Jordan  v.  National  Shoe  and  Leather  Bank, 
74  N.  Y.  474.  30  Am.  Rep.  819,  cited  bv  re- 
spondent. In  the  case  cited  from  6  Hill,  the 
pro  rata  distribution  of  an  estate  was  not  a 
question.  The  case  is  not  in  point.  The  case 
in  15  Serg.  &  R.  108,  was  decided  upon  the 
construction  given  to  the  act  of  1794,  then  in 
force  in  the  state  of  Pennsylvania;  and  the 
question  was  as  to  the  right  of  a  judgment 
creditor  of  an  insolvent  estate  gaining  a  prior- 
ity over  other  judgment  creditors  by  taking 
out  and  levying  a  fiei^e  facias  which  related  to 
a  day  prior  to  the  intestate's  death.  The  case 
does  not  seem  to  throw  anv  light  on  this  case. 
In  Patterson  v.  Pa^^^rwn plaintiff,  aa  executrix, 
brought  suit  to  foreclose  a  mortgage  executed 
by  defendant  to  plaintiff's  testator  given  to  se- 
cure a  promise  in  the  nature  of  an  annuity, 
which  by  its  terms  was  made  to  depend  upon 
the  testator's  death,  and  was  payable  to  his 
executrix  or  administratrix  after  his  death. 
Defendant  set  up  as  counterclaim  a  claim  for 
rent  due  him  from  the  testator  at  the  time  of 
his  decease.  It  was  said  there  was  no  mutual- 
ity, and  the  set-off  was  disallowed.  The  case 
follows  the  construction  given  by  the  English 
courts  to  the  statute  of  2  Geo.  II.  chap.  2Z,  to 
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which  the  New  York  statute  was  similar.  The 
decision  is  well  considered,  and  was  followed 
in  Jordan  v.  National  Shoe  dt  Leather  Bank. 
The  statute  of  New  York  (3  Rev.  Stat.  p.  855, 
g  23)  reads:  *'In  suits  brought  by  executors, 
etc.,  demands  existing  against  their  testators, 
etc.,  and  belonging  to  the  defendant  at  the 
time  of  their  death,  may  be  set  off  by  the  de- 
fendant in  the  same  manner  as  if  the  action 
had  been  brought  by  and  in  the  name  of  the 
deceased."  The  case  of  Patterson  v.  Patterhon 
does  not  necessarily  support  respondent,  al- 
though, as  interpreted  in  Jordan  v.  National 
J^oe  dt  Ijeather  Bank,  it  may  be  so  applied. 
In  this  latter  case  the  relation  of  the  claims  of 
the  parties  was  the  reverse  of  Patterson  v.  Pat- 
terson, Jordan  sued  as  administratrix  on  a  de- 
mand owned  by  the  intestate  in  his  lifetime, 
and  due  and  payable  to  him  then,  while  the 
promissory  note  which  defendant  sought  to  set 
off.  though  owned  by  ii  in  the  lifetime  of  the 
intestate,  was  not  due  and  payable  until  after 
his  death.  It  was  held  that,  for  a  demand  to 
be  set  off  against  an  executor  or  administrator 
in  an  action  brought  by  him.  it  must  have 
been  due  and  payable  from  the  decedent  in 
his  lifetime.  We  think  that  the  provisions  of 
our  §  438.  Code  Civ.  Proc.  read  with  §  440, 
are  different  from  the  New  York  statute.  The 
clause,  "any  other  cause  of  action  also  arising 
upon  contract,  and  existing  at  the  commence- 
ment of  the  action  (§  488,  subd.  2),  is  not  in 
the  New  York  statute.  Section  440  provides 
that  ''when  cross  demands  have  existed  be- 
tween persons  under  such  circumstances  that, 
if  one  had  brought  an  action  against  the  other, 
a  counterclaim  could  have  been  set  up,  the  two 
demands  shall  be  deemed  compensated  so  far 
as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assign- 
ment or  death  of  the  other."  Our  statute  of 
set-off,  we  think,  relates  to  the  situation  of  the 
parties  ''at  the  commencement  of  the  action," 
and  the  death  of  one  of  the  parties  to  the  de- 
maud,  though  such  death  occur  before  the 
maturity  of  the  demand,  will  not  change  the 
relative  righte  of  the  parties  in  pleading  a 
counterclaim,  or  in  compensating  the  claims  so 
far  as  they  equal  each  other,  provided  the  set- 
off be  due  when  the  action  is  commenced. 

In  New  Hampshire  and  Massachusetts  the 
statutes  were  said  to  be  substantially  the  same 
as  the  statute  of  Geo.  II.  In  both  these  states 
the  rule  contended  for  by  appellant  was 
sustained.  In  Matheitson  v.  Strafford  Bank, 
45  N.  H.  104,  where  the  Question  was  exam- 
ined, and  the  rule  as  in  H* Donald  v.  Webster,  2 
Mass.  498,  and  Bigelow  v.  Folger,  2  Met.  255, 
was  followed,  a  clear  distinction  is  drawn  be- 
tween debts  or  demands  to  and  from  execu- 
tors in  their  own  right,  "and  those  where  the 
transactions  were  wholly  between  the  deceased 
and  the  adverse  party,  in  the  lifetime  of  the 
former,  but  the  contingent  claims  have  be- 
come absolute,  and  the  claims  not  due  have 
become  payable  after  the  decease.  ..."  Said 
the  court:  **We  are  unable  to  see  any  good 
reason  why  such  demands  should  not  be  set 
off  against  an  administrator,  when  they  be- 
come absolute  and  payable."  We  cannot  as- 
sent to  the  doctrine  that  our  statute  does  not 
apply  because  the  cross  demand  of  the  bank 
was  not  due  when  plaintiff's  testate  died.  It 
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was  due  when  action  was  brought.  St.  Louis 
Nat.  Bank  v.  Oaj/,  101  Cal.  286.  The  debt 
existed  at  his  death.  Section  61  of  the  Indiana 
Code  (2  Rev.  Slat.  1876.  p.  64)  reads  almost  as 
our  g  440,  supra.  There  is  no  substantial 
difference.  In  Convery  v.  Langdon,  66  Ind. 
811,  the  New  York  cases  and  the  New  York 
statute  supra  were  considered,  and  it  was  said: 
The  "cross  demand  must  have  been  an  exist- 
ing demand  against  the  testator  or  intestate  at 
the  time  of  his  death.  It  is  not  necessary  that 
the  cross  demand  thus  existing  .  .  «  should 
have  become  due  at  the  time  of  the  testator's 
.  .  .  death.  It  is  sufficient  if  it  become  due 
and  payable  in  time  to  be  pleaded  as  a  set  off 
in  the  same  manner  as  if  the  testator  or  intes- 
tate had  lived  to  bring  the  action."  See  also 
Waterman.  Set  off.  g§  24,  97;  Bawson  v.  Cap- 
land,  8  Barb.  Ch.  166  (limited  and  distio- 
guished  in  Patterson  v.  Patterson,  59  N.  Y. 
574.  17  Am.  Rep.  884;  Maihewson  v.  Strafford 
Bank,  45  N.  H.  lOi;  Skiles  v.  Houston,  110 
Pa.  255;  Byles,  Bills,  531,  and  note  8;  TempU 
V.  Seott,  8  Minn.  419  (Gil.  806).  It  is  laid 
down  as  the  rule  in  2  Woerner,  American  Law 
of  Administration,  898,  supported  by  cases 
there  cited,  that,  where  the  defendant  and  de- 
ceased had  mutual  dealings  the  judgment  can 
be  only  for  the  difference  between  the  claims 
of  the  creditor  and  the  decedent;  and  this  is 
there  said  to  be  true,  whether  the  debts  are 
payable  simultaneously,  or  the  one  in  prctsenti 
and  the  other  infuturo. 

The  claim  of  respondent  that  by  the  death 
of  plaintiff's  testator  the  demand  passed  eo 
instants  to  his  representatives,  and  took  date 
by  relation  to  the  date  of  the  testator's  death,  is 
correct  only  to  this  extent:  that  it  passed  sub- 
ject to  any  ri^ht  of  set-off  or  counterclaim  in 
appellant.  The  demand  was  not  an  asset  of 
the  estate,  in  the  sense  claimed,  and  to  the  ex- 
clusion of  appellant's  right  of  setoff.  As  was 
said  in  Bichardson  v.  Parker,  2  Swan,  529: 
"The  notes  and  accounts  of  the  deceased  afe 
not  assets,  if  they  have  been  discharged  by 
payment,  the  creation  of  adverse  accounts,  or 
otherwise.  It  is  only  what  remains  after  all 
just  settlements  with  the  debtors  of  the  estate 
which  goes  into  the  fund  for  distribution. " 
See  mnnell  v.  NeMt,  16  B.  Mon.  851.  and 
Ely,  V.  Com.,  Horine,  5  Dana.  898.  therein  re- 
ferred to.  See  also  Ford  v.  Thornton,  8  Leigh, 
695.  That  the  title  of  the  administrator  to 
the  assets  of  the  estate  takes  effect  by  relation, 
from  the  intestate's  death,  respondent  cites 
Babcock  v.  Booth,  2  Hill.  181,  88  Am.  Dec 
578.  In  that  case  the  general  rule  was  stated 
to  be  that  the  administrator  can  only  maintain 
such  claims  as  the  testator  or  intestate  might 
have  successfuUv  asserted  if  living.  An  ex- 
ception to  the  rule  was  found  in  the  case  cited, 
however,  where  the  deceased  was  a  fraudulent 
vendor,  who  remained  in  possession  until  his 
death;  and  as  to  his  creditors  the  sale  wasbdd 
void  against  the  fraudulent  vendee,  who  took 
the  property  from  the  possession  of  the  widow 
after  her  husband  died.  We  do  not  think  the 
case  before  us  would  be  an  exception  to  the 
general  rule  as  above  stated,  or  that  the  cred- 
itors of  the  estate  would  stand  in  any  better 
position  than  the  testator  would  himself  have 
stood  in,  had  he  lived,  and  had  drawn  bis 
check  after  his  note  was  due,  and  had  been  re- 
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fused  paymcDt.  Under  our  Code  provisions  as 
to  claims  against  es'aies  of  deceased  persons,  it 
is  compulsory  upon  the  claimant  to  present  his 
claim  under  oath  stating  all  offsets  and  credits. 
Without  doing  this  he  cannot  maintain  an  ac- 
tion, or  be  paid  his  claim.  The  purpose  of  the 
law.  we  think,  is  to  ascertain  the  balance  existing 
and  to  give  to  both  the  claimant  and  the  estate 
the  benefit  of  all  just  offsets,  whether  the  estate 
be  solvent  or  insolvent.  As  was  said  in  Aid- 
rich  V.  Campbell,  4  Gray.  284:  *'The  settle- 
ments with  such  estates  [insolvent]  are  final, 
and  all  mutual  demands  are  to  be  balanced. 
Claims  not  liquidated,  and  debts  absolutely 
due.  though  payable  in  the  future,  are  to  be 
included.  The 'balance  found  upon  such  ad- 
justment is  the  x)nly  debt  remaining.  In  the 
case  of  an  insolvent  estate  of  one  deceased, 
all  claims  existing  at  the  time  of  the  death  are 
to  be  set  off."  If  this  is  sound  law  in  the  case 
of  insolvent  estates,— and  we  think  it  is,— it 
certainly  must  be  so  if  the  estate  be  solvent, 
for  no  harm  can  come  to  anyone  by  applving 
the  rule  in  the  latter  case.  We  find  nothing 
in  the  sections  of  the  Code  of  Civil  Procedure 
cited  by  respondent  in  conflict  with  this  view 
of  the  matter.  The  inventory  required  to  be 
made  by  the  administrator  or  executor  by 
^§  1448-1446,  and  the  duty  imposed  by  §  1581 
to  take  into  his  possession  all  the  estate,  etc., 
and  to  collect  all  debts  due  to  decedent,  etc., 
cannot  affect  the  rights  of  creditors  of  the  de- 
ceased, or  change  their  relations  in  respect  of 
mutual  obligations. 

The  view  we  have  taken  of  the  case  makes 
it  unnecessary  to  decide  whether  the  appellant 
had  a  right  to  apply  the  deposit  by  virtue  of 
the  banker's  lien  claimed  by  it.  We  think  the 
court  below  erred  in  its  conclusions,  and  advise 
that  its  judgment  be  reversed,  and  that  judg 
ment  be  ordered  for  defendant,  payable  in  due 
course  of  administration,  for  the  amount  of  its 
note  and  interest,  less  the  amount  of  said  de- 
posit credited  as  of  the  date  of  December  26, 
1895,  the  date  when  indorsed  on  said  note. 

We  concur:  Haynea*  C. ;  Se»rla»  C. 

Per  Onriam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  judgment  is  reversed,  and  the  judgment 
ordered  for  defendant,  payable  in  due  course 
of  administration,  for  the  amount  of  its  note 
and  interest,  less  the  amount  of  said  deposit 
credited  as  of  the  date  of  Decen>ber  26, 1895, 
the  date  when  indorsed  on  said  note. 


Be  ESTATE   OP  Ann  CALLAGHAN, 
Deceased. 


(. 
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A  deTlae  of  rapeeilled  Utad  in  a'apeeilled 
county   to  deatg^nated  p*andeliildren 

to  such  a  provtoloo  for  suob  ffrandobildren  as  will 
prevent  their  takinflrlthe  sameSBbare  in  the  estate 


NOTS.— As  to  the  effect  of  an  omtoslon  in  a  will 
to  provide  for  children,  see  also  Smith  v.  Olmstead 
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of  testatrix  as  if  she  had  died  fntestate,  al- 
though testatrix  had  no  land  in  such  county  at 
the  time  of  making  the  will,  under  a  statute  pro- 
viding that  wben  any  testator  "omits  to  provide^* 
in  his  will  for  any  children  or  the  issue  of  any 
deceased  child,  unless  it  appears  that  such 
omission  was  intentional  such  child  must  have 
the  same  share  in  the  estate  of  the  testator  as  if 
he  had  died  intestate. 

(January  U,  1808.) 

APPEAL  by  Bertha  Callaghan  et  Al.  from  a 
decree  of  the  Superior  Court  for  the  City 
and  County  of  San  Francisco  granting  a  partial 
distribution  of  the  estate  of  Ann  Callaghan,  de- 
ceased, in  opposition  to  their  claims  for  a  share 
in  the  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesers.  Myrick  A  Deerinpf  for  appellants. 

Messrs.  Biahop  A  Wheeler,  J.  H. 
Greeley,  Knig^ht  A  Heggerty,  and  W. 
S«  Wood  for  respondents. 

McFarland,  J.,  delivered  the  opinion  of 
the  court: 

The  estate  of  Ann  Callaghan,  under  adminis- 
tration in  the  probate  court,  being  in  a  condi- 
tion to  warrant  a  partial  distribution,  petitions 
for  such  partial  distribution  were  filed  by 
Daniel  T.  Callaghan,  son  of  the  decedent,  and 
Mary  A.  Bailev,  daughter  of  the  decedent,  and 
certain  of  said  Mary's  children.  Said  Daniel 
and  Mary  were  the  only  surviving  children: 
and  the  petitions  for  distribution  excluded  any 
interest  of  Bertha  Callaghan  and  Josephine 
Callaghan,  who  were  grandchildren  of  the  de- 
cedent, and  minor  children  of  Sherwood  Cal- 
laghan, who  was  the  son  of  the  decedent,  and 
died  during  her  lifetime.  These  two  grand- 
children. Bertha  and  Josephine,  filed  opposi- 
tions to  said  petitions  for  distribution;  and 
they  also  filed  a  petition  for  distribution,  in 
which  they  claimed  that  a  certain  interest  in 
the  estate  should  be  distributed  to  them.  The 
probate  court  granted  the  petition  of  Daniel 
T.  Callaghan  and  Mary  A.  Bailey  and  others, 
and  denied  the  petition  of  said  grandchildren, 
who  appealed  from  the  order  granting  the 
former  petition  and  also  from  the  order  denying 
their  petition.  The  appeals  are  brought  here 
in  two  separate  transcripts,  numbered-  881 
and  882;  but,  as  the  same  question  arises  in 
each  case,  the  two  appeals  may  be  considered 
together. 

The  decedent,  Ann  Callaghan.  left  a  will, 
and  the  question  here  involved  arises  out  of 
such  will.  The  appellants  contend  that  she 
omitted  to  provide  for  them  in  her  will,  and 
that,  therefore,  they  are  entitled  to  the  same 
share  \n  her  estate  which  they  would  have  had 
if  she  had  died  intestate,  under  §  1807  of  the 
Civil  Code.  That  section  is  as  follows:  •*  When 
any  testator  omits  to  provide  in  his  will  for 
any  of  his  children,  or  for  the  issue  of  any  de- 
ceased child,  unless  it  appears  that  such  omis- 
sion was  intentional,  such  child,  or  the  issue  of 
such  child,  must  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  intestate, 
and  succeeds  thereto  as  provided  in  the  pre- 
ceding section."  By  the  will  nearly  all  the 
property  of  the  deceased,  with  the  exception 
of  a  few  legacies,  is  given  to  her  said  son,  Dan- 
iel T.,  and  her  daughter,  Mary  A.  Bailey, 
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and  her  children;  and  the  fifth  subdivision  of 
the  will  is  as  follows:  "Fifth.  I  own  six  acres 
of  land  more  or  less,  in  Alameda,  Alameda 
county,  state  of  California.  Said  land  I  giye, 
devise,  and  bequeath  to  Bertha  and  Josephine, 
the  two  children  of  Sherwood  Callaghan,  to 
be  held  and  enjoyed  by  them  during  their  lives 
and  the  life  of  the  survivor  of  them;  and,  in 
case  of  their  death  leaving  issue,  then  to  such 
issue,  share  and  share  alike  according  to  rep- 
resentation. But,  in  case  the  said  Bertha  and 
Josephine  die  without  issue,  then  said  property 
shall  revert  to  my  son,  Daniel  Callaghan,  and 
my  daughter,  Mary  Bailey,  share  and  share 
alike."  This  is  the  only  mention  made  in  the 
will  of  the  grandchildren  Bertha  and  Jose- 
phine. Upon  the  trial  of  the  petitions  in  the 
court  below  the  appellants  offered  to  prove 
that  the  testatrix  did  not  own  any  land  in  Ala- 
meda county  at  the  time  the  will  was  made,  or 
thereafter  up  to  the  time  of  her  death,  and  that 
the  estate  did  not  own  or  claim  to  own  any 
land  in  said  county;  that  the  testatrix  once 
owned  a  track  of  25 acres  in  Alameda  county, 
but  had  sold  and  conveyed  the  same  to  one 
Hawley  before  the  making  of  the  will,  and  had 
never  owned  or  claimed  to  own  any  land  in 
said  county,  other  than  that  so  sold  to  Hawley; 
and  that  said  grandchildren  had  never  received 
any  portion  of  the  estate  of  testatrix  in  her  life- 
time by  way  of  advancements.  This  offered 
evidence  was  objected  to  by  respondents  upon 
the  ground  that  it  was  irrelevant,  immaterial, 
etc.;  and  the  objection  was  sustained,  and  ex- 
ceptions reserved.  These  offers,  rulings,  and 
exceptions  present  the  question  here  involved, 
viz.,  whether  the  will  omitted  to  provide  for 
appellants,  within  the  meaning  of  said  section 

We  think  that  the  rulings  of  the  court  below 
were  correct.  The  words  * 'omits  to  provide," 
as  used  in  said  section,  mean  simply  an  omis- 
sion to  make  a  provision  in  the  will,  and  have 
no  reference  to  the  pecuniary  value  of  such 
provision.  It  is  apparent  that  the  Code  pro- 
vision in  question  expresses  no  intent  to  in  any 
way  limit  the  disposing  power  of  a  testator,  or 
compel  him  to  provide  for  any  child;  for  it 
clearly  provides  how  the  testator  may  decline 
to  give  anything  to  any  such  relative.  This 
being  so,  what  is  the  object  of  the  provision? 
Nearly  all  the  states  have  provisions  substan- 
tially the  same  as  that  here  under  considera- 
tion; and,  as  such  a  provision  is  not  intended  as 
a  limitation  of  the  power  of  a  person  to  dispose 
of  his  property  by  will,  it  has  been  uniformly 
held  that  the  provision  applies  only  to  a  case 
where  a  child  or  descendant  is  unknown  or 
forgotten,  or  for  some  reason  unintentionally 
overlooked.  *  The  object  of  the  statute  was  to 
guard  the  testator  against  the  effect  of  a  mis- 
take in  providing  for  some  of  his  children,  to 
the  exclusion  of  others,  through  forgetfulness 
of  their  existence,  or  in  otherwise  disposing  of 
his  property  in  such  forgetfulness,  and  the 
failure  to  allude  to  them  is  made  evidence  that 
they  were  so  forgotten."  McCourtney  v. 
Hathes,  47  Mo.  588.  In  the  case  of  Payne  v. 
Payne,  18  Cal.  291,  the  exact  provision,  as  it 
now  stands  in  the  Code,  was  under  review,  and 
Field,  Ch.  J.,  speaking  for  the  court,  said: 
"The  children  are  mentioned  three  times  in  the 
codicil,  showing  that  they  were  in  the  mind  of 
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the  testator  at  the  time,  and  not  overlooked  in 
the  disposition  of  his  property.  And  the  only 
object  of  the  statute  is  to  protect  the  children 
against  omission  or  oversight,  which  not  in- 
frequently arises  from  sickness,  old  age.or  other 
infirmity,  or  peculiar  circumstances  under 
which  the  will  is  executed.  When,  however, 
the  children  are  present  to  the  mind  of  the 
testator,  and  the  fact  that  they  are  mentioned 
by  him  is  conclusive  evidence  of  this,  the  statute 
affords  no  protection,  if  provision  is  not  made 
for  them."  We  do  not  see  any  controlling 
force  in  the  suggestion  made  by  appellants,  that 
in  §  1807  the  word  "mentioned"  is  not  used, 
while  it  is  used  in  certain  preceding  sections. 
The  omission  of  that  word  does  not  change  the 
purpose  and  intent  of  the  section  as  above  de- 
clared. An  argument  similar  in  character  to 
this  is  fully  answered  by  the  court,  through 
Crockett,  J.,  in  the  case  Re  Garraud,  35  Cal. 
842.  In  the  case  at  bar  the  appellants  were  not 
only  mentioned,  but  an  express  specific  pro- 
vision was  made  for  them  in  the  body  of  the 
will;  and  there  can  therefore  be  no  pretense 
that  they  were  unknown,  forgotten,  or  un- 
intentionally overlooked. 

The  only  purpose  of  the  evidence  offered  by 
appellants  and  rejected  by  the  court  was  to 
show,  not  that  the  appellants  had  been  forgot- 
ten or  overlooked,  or  not  expressly  provided 
for ,  but  that  the  provision  made  for  tbem 
was  a  mistake  of  the  testator.  It  is  not  by  anv 
means  clear  that  such  evidence,  if  admitted. 
would  have  established  such  a  mistake.  The 
testatrix  may  have  known  that  she  had  no  land 
in  Alameda  county,  and  may  have  intended 
thus  to  dispose  of  the  hopes  of  her  grandchil- 
dren, and  it  is  admitted  that  her  d^araticMia 
could  not  have  been  introduced  to  show  a  dif- 
ferent intent.  But  the  most  that  appellants  can 
claim  is  that  the  evidence  would  have  shown 
a  mistake;  and  it  is  established  law  that  after 
the  death  of  a  testator  a  mistake  in  his  will 
cannot  be  corrected,  nor  can  the  will  be  re- 
formed or  remodeled.  "No  bill  in  equity  Kea 
to  reform  a  will,  because  its  author  ia  dead, 
and  his  intent  can  only  be  known  from  the 
language  he  has  used.  Patch  v.  White,  117 
U.  8.  219,  29  L.  ed.  865.  *lt  is  not  here  at- 
tempted to  reform  the  instrument  so  as  to  make 
it  speak  really  the  intentions  of  the  testator. 
No  court  can  do  this."  8  Redf.»  Wills,  p.  48. 
The  evidence  offered  by  appellanta  was 
therefore  properly  excluded.  Oi  course, where, 
in  a  will,  there  is  an  imperfect  description  of 
either  person  or  property,  the  description  may 
be  made  more  certain,  when  it  can  be  done 
either  from  the  context  of  the  will,  or  from  ex- 
trinsic evidence,  and  such  is  the  meaning  of 
§  1840  of  the  Civil  Code,  relied  on  to  some  ex- 
tent by  appellants.  But  in  the  case  at  bar 
there  was  no  imperfect  description  of  either  the 
persons  or  the  property  mentioned  in  the  wiQ. 
The  appellants  were  expressly  named  in  the 
will,  and  there  is  no  doubt  that  they  were  ia- 
tended,  and  there  is  no  question  made  as  to 
what  tract  of  land  in  Alameda  county  was  in- 
tended. It  is  not  contended  that,  either  by 
extrinsic  evidence  or  otherwise,  the  description 
of  the  property  mentioned  in  the  will  could  be 
made  to  apply  to  any  other  track  of  land,  and 
appellants  du  not  claim  any  other  paiticular 
piece  of  land.    The  case  is  therefore  materially 
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diflferentfrom  Patdi  v.  White,  117  U.  8.  219.  29 
L.  ed.  865,  cited  by  appellants.  That  case 
was  an  action  of  ejectment,  in  which  the  plain- 
tiff claimed  title  to  the  lot  of  land  in  contest 
under  a  devisee  in  a  certain  will.  The  ques- 
tion was  whether  or  not  the  lot  was  the  one 
devised  to  plaintiff's  grantor,  and  the  court,  by 
a  bare  majority  (four  justices  dissenting),  held 
that  there  was  a  latent  ambiguity,  and  that 
parol  evidence  was  admissible  to  show  that  an 
imperfect  description  in  the  will  should  be  ap- 
plied to  the  lot  in  contest.  No  such  question 
arises  in  the  case  at  bar.  The  above  views 
make  it  unnecessary  to  consider  the  contention 
of  respondents  that  these  appeals  are  im- 
properly taken  in  the  name  of  the  guardian  of 
the  grandchildren. 

The  ordera  appealed  from  are  afflrmed, 

I  concur:  Hensliaw*  J. 

Temple*  J. .  concurring: 

I  concur  in  the  opinion,  but  I  think  the  ap- 
peal should  be  dismissed.  The  guardian  maj 
appear  and  prosecute  or  defend  actions  for  his 
ward,  but.  tinder  our  Code,  must  do  so  in  the 
name  of  his  ward.  Section  869  of  the  Code  of 
Civil  Procedure  expressly  authorizes  adminis- 
trators and  executors  to  sue  as  though  trustees 
of  an  express  trust.  In  some  states  this  same 
privilege  is  awarded  to  guardians,  but  our  Code 
provides  (§  878)  that  a  ward  shall  himself  be  a 
party  toasuit  which  shall  bind  his  estate.  It  has 
been  held  in  some  jurisdictions  where  there  is 
no  special  statutory  provision  upon  the  subject 
that  a  guardian  can  maintain  an  action  in  his 
own  name  upon  an  obligation  made  by  himself 
as  guardian,  and  also  that  as  to  such  contracts 
he  may  be  sued.  Such  cases  also  hold  that  be 
is  the  owner  of,  and  personally  liable  on,  such 
contracts,  and  only  liable  to  account  in  refer- 
ence to  them  as  trustee  of  his  ward.  In  case 
of  his  death  such  choses  in  action  go  to  his  rep- 
resentatives. Chitwood  V.  Cromwell,  12  Heisk. 
658.    Whether,    in    the   probate    court,  the 

guardian  should  appear  to  object  to  proposed 
istribution  in  his  own  name  as  guardian  or 
in  the  name  of  his  ward,  was  immaterial;  but 
no  one  can  appeal  from  a  judgment,  except  the 
parties  to  it,  or  those  in  privity  with  the 
parties.  And  even  as  to  parties  the  record 
must  show  that  their  interests  are,  or  may  be, 
affected  by  the  judgment.  The  subject  will  be 
found  fully  considered  in  9  Enc.  PI.  &  Pr.  929; 
also,  Schouler,  Dom.  Rel.  §  848,  note.  See 
also  Fox  V.  Miner,  82  Cal.  112,  91  Am.  Dec. 
566;  WHeon  v.  Wilson^  86  Cal.  451,  95  Am.  Dec. 
194;  Justice  v.  0«,  87  Cal.  581;  0*8hea  v.  Wil- 
kiruon,  95  Cal.  464;  IHx^  v.  Qries,  106  Cal. 
606. 

In  Be  Boee,  66  Cal.  241,  this  question  was 
not  raised.  The  question  there  was  whether 
the  general  guardian,  or  the  attorney  ap- 
pointed by  the  probate  judge  to  represent  the 
minor,  should  appear  for  the  minor  in  the  pro- 
bate court.  Nothing  is  there  said  as  to  the 
propriety  of  the  appeal  taken  in  the  name  of 
the  guardian,  and  the  record  does  not  show 
that  any  objection  was  made  on  that  ground. 
Under  such  circumstances,  we  cannot  pre- 
sume that  it  was  intended  to  overrule  other  de- 
cisions upon  this  question  without  noticing 
them.  The  guardian  was  not  in  privity  with 
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his  ward  nor  is  he  a  person  interested.  The 
judgment  was  not  for  or  against  him.  but,  if 
be  can  appeal  in  his  own  name,  he  is  thereby 
made  a  party,  and  thejudgment  here  would  be 
for  or  against  him.  This  is  in  violation  of  the 
Code,  which  provides  that  in  such  cases  the 
ward  shall  be  the  party,  although  he  must  ap- 
pear by  guardian.  I  also  concur  in  the  judg- 
ment. 


Charles  K.  McCLATCHY,  Petitioner,      " 

SUPERIOR  COURT  OF  SACRAMENTO 
COUNTY,  Beipt, 


(- 


CaL. 


-) 


1.  Beftisal  to  permit  a  maA  eharg^ 
witb  contempt  by  publications  re- 
specting^ evidence  in  a  Judicial  trial  to  show 
In  defense  that  the  publloatiODS  were  true,  and 
for  this  purpose  to  disprove  the  accuracy  of  the 
reporter's  notes  which  have  been  offered  against 
him.  Is  such  a  deprivation  of  his  oonstitutlODal 
risrht  to  make  a  defense  as  to  be  a  denial  of  due 
process  of  law. 

8.  An  examination  of  the  evidence  may 
be  made  on  certiorari  for  the  purpose  of  deter- 
mlnlDff  the  claim  that  the  court  exceeded  Its 
power. 

(Harrisoiu  Temple,  and  Henshaw,  JJ.^  diasenU) 

(December  27, 1897.) 

CERTIORARI  to  the  Superior  Court  for  the 
City  and  County  of  San  Francisco  to  re- 
view an  order  adjudging  the  petitioner  guilty 
of  contempt  of  court.     Order  annulled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Delmas  A  Shortridee*  John 
E.  Richards,  and  Garrett  McEnemey» 
with  Mr,  P.  Reddy,  for  petitioner: 

The  court  had  no  jurisdiction,  power,  or 
authority  to  punish  the  petitioner  for  the  pub- 
lication of  the  articles  complained  of. 

No  speech  or  publication  reflecting  upon  or 
concerning  any  court  or  any  officer  thereof 
shall  be  treated  or  punished  as  a  contempt  of 
such  court  unless  made  in  the  immediate 
presence  of  such  court  while  in  session,  and  in 
such  a  manner  as  to  actually  interfere  with  its 
proceedings. 

Code  Civ.  Proc.  §  1209,  subd.  12  (Stat.  1891, 
p.  7);  Be  Shortridge,  99  Cal.  532,  21  L.  R  A. 
755;  Be  Buckley,  69  Cal.  1. 

All  the  decisions  in  this  court  upon  the  ques- 
tion of  contempt  have  recognized  all  the  pro- 
visions of  the  Code  of  Civil  Procedure  and  the 
Penal  Code  concerning  contempt  as  consistent 
with  the  Constitution,  and  in  force. 

Batclietdtr  v.  Moore,  42  Cal.  412;  OaUand  v. 
OaUand,  44  Cal.  475,  13  Am.  Rep.  167;  John- 
son V.  San  Francisco  City  <fc  County  Super.  Ct. 
63C£d.  578;  Lessinsky  v.  Contra  Vosia  County 
Super.  Ct,  72  Cal.  510;  State  v.  Kaiser,  20  Or. 
50,  8  L.  R.  A.  584;  ^  parU  AliboU,  94  Cal. 
888. 

The  specification  of  acts  constituting  the 
offense  of  contempt  would  exclude  all  others, 
under  well-established  rules  of  construction. 


NOTB.— As  to  denial  of  right  to  make  defense,  see 
cases  In  nxAz  to  Hovey  v.  Elliott  (N.  Y.)  ar\ie^  p.  448- 
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Califoknia  Supreme  Court. 


Dec, 


State  V.  Morrill,  16  Ark.  884. 

The  legislature  had  the  absolute  and  inher- 
ent power  to  make  such  chaoges  as  it  might 
deem  proper. 

Wickersham  v.  Brtttan,  93  Cal.  40,  15  L.  R. 
A.  106;  StaU  v.  Morj'ill,  16  Ark.  384. 

Where  the  defendant  is  denied  a  hearing, 
any  judgment  pronounced  against  him  is  ab- 
solutely void. 

Rapalje,  Contempts,  §  111;  State,  De  Buys, 
V.  Orleans  Civil  Diet.  Ct.  Judges,  82  La.  Ann. 
1256;  Be  Holt,  55  N.  J.  L.  384;  4  Enc.  PL  &  Pr. 
p.  788,  note  2;  Schwarz  v.  San  Francisco  Super. 
Ct.  Ill  Cal.  106. 

Mr.  A.  P.  OatUn»  with  Mr.  S.  S.  HoU, 
for  respondent: 

The  statute  providing:  ''But  no  speech  or 
publication  renecling  upon  or  concerning  any 
court  or  any  officer  thereof  shall  be  treated  or 
punished  as  a  contempt  of  such  court  unless 
made  in  the  immediate  presence  of  such  court, 
while  in  session,  and  in  such  a  manner  as  to 
actually  interfere  with  its  proceedings/'— does 
not  prevent  this  proceeding. 

lie  Shoriridge,  99  Cal.  582,  21  L.  R.  A.  755; 
Dailey  v.  San  Francisco  Super.  Ct.  112  Cal. 
94,  82  L.  R.  A.  278;  State  v.  Morrill,  16  Ark. 
384;  Be  Frew  db  Bart,  19  Cent.  L.  J.  71;  Myers 
V.  State,  46  Ohio  St.  473. 

The  Constitution  places  no  limitation  upon 
the  power  of  superior  courts  to  punish  for  con- 
tempts. 

No  one  will  claim  that  the  legislature  of 
California  has  not  the  power  to  punish  its  own 
members  or  other  persons  for  insolvent  or  con- 
temptuous behavior  in  its  presence  during  its 
sessions. 

Ex  parte  Adams,  25  Miss.  888,  59  Am.  Dec. 
284;  Ex  parte  Jones,  13  Ves.  Jr.  237. 

The  power  to  punish  for  contempt  is  inher- 
ent in  all  courts  of  record. 

Burke  v.  Territory,  2  Okla.  499;  Pereival  v. 
State,  45  Neb.  741. 

Mr.  Freeman,  in  his  notes  on  Pereival  v. 
State  (Neb.)  50  Am.  St.  Rep.  678,  says:  '*  While 
there  is  still  controversy  upon  the  subject,  we 
think  reason  and  the  great  weight  of  authority 
concur  in  affirming  that,  though  it  may  be 
competent  for  the  legislature  to  regulate  pro- 
ceedings in  cases  where  contempts  are  alleged 
to  have  been  committed,  it  cannot  thereby,  nor 
otherwise,  take  from  courts  of  general  juris- 
diction their  inherent  power  to  command  the 
respect  due  to  them  and  their  decisions;  and 
therefore  the  authority  to  punish  for  contempt 
need  not  be  founded  on  any  statute,  nor  is  it 
subject  to  statutory  destruction,"  citing — 

State  V.  Morrill,  16  Ark.  888;  State  v.  Frew, 
24  W.  Va.  416.  49  Am.  Rep.  257;  Be  Short- 
Hdge,  99  Cal.  526,  21  L.  R  A.  755;  Cheadle  v. 
State,  110  Ind.  801,  59  Am.  Rep.  199;  Cooper 
V.  PeapU,  Wyait,  18  Colo.  856,  6  L.  R.  A.  480; 
State,  Phelps,  v.  Orleans  Civil  Diet.  Ct.  Judge, 
45  La.  Ann.  1260;  Be  CJieeseman,  49  N.  J.  L. 
187,  60  Am.  Rep.  596;  MiddUbrookv.  StaU,  48 
Conn.  257,  21  Am.  Rep.  650;  Watson  v.  Will- 
iams, 86  Miss.  881;  Be  Sturoc,  48  N.  H.  428. 
97  Am.  Dec.  626;  State  v.  Qalou>ay,  6  Coldw. 
826.  98  AnL  Dec.  404. 

Writ  of  review  will  not  lie  to  correct  errors 
where  there  is  no  excess  of  jurisdiction. 

Holbrook  M.  <fe  S,  v.  Sacramento  County 
Super.  Ct,  106  Cal.  689;  Buckley  v.  Fresno 
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County  Super.  Ct.  96  Cal.  119;  Muir  v.  Contra 
Costa  County  Super.  Ct.  58  Cal.  861;  PeopU, 
Lamby,  v.  Dwinelle,  29  CaL  635;  Bepnolds  v. 
San  Joaquin  County  Ct,  47  Cal.  606;  Sayers  v. 
San  Francisco  City  <fe  County  Super.  Ct.  84 
Cal.  642;  Farmers  <fe  M.  Bank  v.  Las  Angdes 
Bd.  of  Equalization,  97  Cal.  828;  Golden  Gate 
Consol.  Hydraulic  Min.  Co.  v.  Yuba  County 
Super,  a.  65  Cal.  188;  Ex  parte  Smith.  ^QvX. 
204;  WhiU  v.  San  Francisco  City  db  County 
Super.  Ct.  110  Cal.  60. 

Van  Fleet*  J.,  delivered  the  opinion  of  the 
court: 

Certiorari  to  review  an  order  of  respondent 
adjudging    petitioner    guilty    of    contempt. 
While  the  cause  of   Talmadge  against  Tal- 
madge  was  on  trial  in  the  superior  court  of 
Sacramento  county  an  article  appeared  in  the 
Sacramento  Bee,  a  newspaper  published  in  the 
city  of  Sacramento,  purporting  to  be  an  ac- 
count of  certain  testimony  given  by  one  of 
the  witnesses;  and  when,  at   the  opening  of 
court  next  day,  its  attention  was  called  to  the 
article  by  one  of  the  attorneys  in  the  cause, 
the  judge  stated  from  the  bench  that  he  had  no 
hesitation  in  saying  that  the  statement  referred 
to  was  a  grossly  false  statement,  a  gross  fabri- 
cation, and  that  there  was  not  the  sliglitest 
ground  in  the  testimony  of  the  witness  upon 
which  such  a  statement  could  be  based.     In  the 
afternoon  of  that  day  the  Bee  published  in  its 
editorial  columns  the  following  article:     *'Tbe 
Bee  will  not  keep  in  its  employ  a  reporter  who 
garbles  or  who  misstates,  but  when  a  newsgatb- 
erer  does  his  duty  and  tells  the  truth  it  will  not 
stand  silently  by  while  an  aggregation  of  at- 
torneys tries  to  make  him  out  a  liar,  and  while 
a   prejudiced  and    vindictive  czar  upon   the 
bench  aids  and  abets  them  in  such  a  purpose. 
The  Bee  reasserts  that  in  all  material  details 
the  statement  of  Talmadge,  as  given  in  the 
Bee  of  yesterday,  was  the  statement  that  he 
made  upon  the  stand  at  Monday  afternoon  ses- 
sion.   The  Bee  will  go  further  than  thaU     It 
will  declare  that  both  the  attorneys  before  the 
bar  and  the  judge  on  the  bench  knew  that  the 
statement  made  in  the  Bee  was  an  esseDtially 
correct  epitome  of  the  testimony  given  by  Mr. 
Talmadge  at  the  very  moment  when  they  un- 
hesitatingly, shamelessly,  and    brazenly  de- 
clared it  to  be  a  gross  fabrication.     There  is  no 
paper  anywhere  that  has  a  higher  regard  for 
fair  and  impartial  courts  than  has  the  Bee,  hui 
there  is  no  paper  anywhere  that  has  a  suprem- 
er  contempt  than  has  the  Bee  for  a  judge 
who  will  approve  the  unmitigated  falsehood 
of  an  attorney,  as   Judge  Catlin  to-day  ap- 
proved the  brazen  misstatement  of  Judge  J. 

B.  Devine."  Similar  language  was  repeated 
in  the  columns  of  the  newspaper  on  the  two 
succeeding  days.  The  petitioner  herein  is  the 
editor  and  one  of  the  proprietors  of  the  Bee, 
and  on  June  2,  1896,  upon  an  afSdavit  of  Mr. 

C.  T.  Jones,  setting  forth  these  publicatloDS, 
and  that  the  same  waa  an  interference  with 
the  proceedings  of  the  court  in  the  trial  of  the 
cause,  and  constituted  a  contempt  of  said  court, 
a  citation  was  issued  directing  him  to  ahow 
cause  why  he  should  not  be  punished  for  said 
contempt.  In  obedience  to  the  citatioD  the 
petitioner  appeared  in  court,  and  filed  an  an- 
swer acknowledging  that*  the  article  waa  pub. 
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lisbed  b^  his  autbority,  and  justify  log  its 
publication  upon  the  ground,  among  oHiers, 
that  it  was  in  fact  iv  correct  report  of  the  pro- 
ceedings at  the  trial,  and  that  it  was  published 
in  order  to  defend  himself  from  the  charge 
made  by  the  judge  of  the  court,  and  in  his 
answer  repeateid  the  charges  made  in  the  ar- 
ticle published.  (Jpou  the  hearing  of  the 
charge  the  court  found  the  facts  in  accordance 
with  the  affidavit  of  Mr.  Jones,  and  that  the 
publications  were  an  unlawful  interference 
with  the  proceedings  of  the  court  in  the  trial 
of  the  cause,  and  adjudged  the  petitioner 
guilty  of  the  contempt  alleged,  and  that  he  pay 
a  fine  of  $500.  The  petitioner  seeks  by  this 
proceeding  a  judgment  annulling  this  order  of 
the  superior  court. 

There  is  but  one  point  which  need  be  con- 
sidered. It  is  contended,  and  we  think  cor- 
rectly, that  the  order  under  review  is  void  for 
the  reason,  clearly  disclosed  by  the  record,  that 
the  petitioner  was  denied  his  constitutional 
right  to  be  heard  in  his  defense.  The  charge 
against  him  was  in  making  certain  publica- 
tions in  his  newspaper  relating  to  the  evidence 
in  the  case  on  trial,  alleged  in  the  affidavit  upon 
which  he  was  cited  to  be  '*fa]se,  scandalous, 
and  defamatory,"  and  which  **were  intended 
to  degrade  the  said  court,  and  excite  public  prej- 
udice and  odium  against  it,  and  were  unlaw- 
ful interferences  with  the  proceedings  of  said 
court."  The  gravamen  of  this  charge  was  the 
alleged  false  character  of  the  publications,  and 
the  wrongful  intent  of  petitioner  in  making 
them  to  bring  the  court  into  contempt,  and 
thus  interfere  with  the  orderly  administration 
of  justice  in  the  cause  on  trial.  That  this  was 
the  understanding  and  theory  of  the  prosecu- 
tion if  shown  by  the  course  of  proceeding  in 
the  court  below.  To  prove  the  false  char- 
acter of  the  matter  published  by  petitioner, 
the  prosecution  introduced  the  court  reporter, 
who  testified  that  the  matter  published,  pur- 
porting to  be  a  statement  of  the  evidence  as 
given  In  the  action  on  trial  at  the  time,  did  not 
accord  with  his  notes  of  such  evidence;  and  to 
show  that  petitioner  acted  with  malicious  in- 
tent, it  was  proved  by  the  reporter  that  before 
the  second  publication  appeared  he  had  fur- 
nished to  petitioner  what  purported  to  be  a 
correct  transcript  of  his  notes  of  that  portion 
of  said  evidence  to  which  the  publication  re- 
ferred. This  was  substantially  the  case  of  the 
people,  the  publications  being  admitted.  The 
substantive  defense  was  that  the  publications 
were  in  fact  true,  and  not  made  with  any 
wrongful  intent;  that  the  personal  references 
therein  to  the  judge  were  merely  in  response  to 
the  aspersion  of  the  latter  oast  upon  petitioner 
in  characterizing  the  statements  in  his  news- 
paper as  false  and  fabricated,  when  in  fact 
they  were  not;  and  that  such  personal  refer- 
ences were  not  made  for  the  purpose  of  inter- 
fering with  the  administration  of  justice. 
That  this  was  a  complete  defense,  if  sustained 
by  evidence,  there  can,  we  think,  be  no  doubt. 
The  publication  of  the  truth  as  to  legal  pro- 
ceedings is  not  a  contempt  of  court  (Be  Short- 
ridge,  99  Cal.  526.  21  L.  K.  A.  755),  and  the 
criticism  of  the  action  of  the  judge,  if  made 
onl^  in  proper  response  to  an  unjust  cbaree 
against  petitioner's  veracity,  and  without  in- 
tent to  improperly  influence  the  proceedings  of 
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the  court,  would  not  be  contemptuous.  It  is 
said  that  the  language  of  the  judge  was  not 
directed  at  petitioner,  but  to  the  reporter  on 
his  paper;  but  we  do  not  think  the  language 
will  justly  bear  this  limitation.  A  judge  on 
the  bench  no  more  than  any  other  can  cast  as- 
persions upon  the  character  of  a  person  not  a 
party  or  participant  in  a  case  on  trial,  without 
a  right  in  the  latter  to  defend  himself.  Peti- 
tioner might  not  have  been  able  to  establish 
this  defense,  but  he  was  not  permitted  to  make 
the  effort.  When  the  case  of  the  people  rested 
this  occurred:  **Mr.  Reddy:  We  want  to  call 
witnesses  to  show  that  the  publication  in  the 
Bee  was  in  point  of  fact  true.  The  Judge:  I 
will  not  hear  testimony  further  than  what  has 
already  appeared  on  that  subject,  as  stated  by 
the  reporter.  I  will  not  allow  this  matter  to 
degenerate  into  a  controversy  as  to  the  cor- 
rectness of  the  reporter's  notes.  Mr.  Reddy: 
Then  we  will  not  be  allowed  to  introduce  any 
evidence  at  all,— -is  that  the  proposition?— if 
these  notes  are  to  be  taken  as  correct?  The 
Judge:  I  shall  act  only  on  the  official  notes,  as 
given  you  by  the  reporter.  I  will  hear  no  other 
testimony.  Mr.  Reddy:  We  wish  to  show 
that  the  notes  are  not  correct,  in  so  far  as  they 
differ  from  the  report  in  the  Bee,  and  that  the 
testimony  as  reported  in  the  Bee  was  actually 
given  on  that  occasion.  The  Judge:  I  will 
not  hear  any  outside  testimony  other  than  the 
notes  of  the  official  reporter.  .  .  .  Mr. 
Reddy:  Your  honor  will  allow  no  testimony 
except  the  reporter's  notes?  The  Judge:  No. 
Mr.  Reddy:  Then  your  honor  will  not  per- 
mit us  to  put  in  evidence  the  subject-matter, — 
the  allegation  of  the  answer?  lue  Judge.  I 
have  made  my  ruling  that  I  will  hear  no  tes- 
timony in  regard  to  the  evidence  that  was  taken 
there  except  what  is  contained  in  the  notes  of 
the  official  reporter,  and  they  have  been  fully 
given,  and  I  will  add  to  that  the  cross-exam- 
nation  of  Mr.  Duden  [the  reporter]  with 
respect  to  those  questions  that  the  court  asked 
him  in  regard  to  the  time  when  be  delivered 
the  transcribed  notes  to  the  Bee."  Thereupon 
the  defendant  offered  and  requested  to  be  al- 
lowed to  introduce  evidence  in  support  of  the 
various  subdivisions  of  his  answer,  involving 
as  a  whole  the  same  general  issues  as  suggested 
above,  but  was  denied  such  right  except  to 
the  extent  that  he  was  told  he  would  be  al- 
lowed to  show  that  the  publications  were 
** without  malice."  This  privilege  was  de- 
clined as  of  no  avail,  unless  petitioner  was  al- 
lowed to  put  in  his  entire  defense. 

That  the  result  of  this  action  of  the  court  in 
thus  requiring  petitioner,  in  effect,  to  submit 
his  defense  upon  the  evidence  for  the  people, 
was  in  substance  and  effect  to  deprive  peti- 
tioner of  the  right  to  be  heard  in  his  defense, 
is,  we  think,  obvious.  It  is  contended  by  re- 
spondent that,  even  if  the  action  of  the  court 
was  wrong,  it  was  error  merely,  which  cannot 
be  reviewed  on  certiorari;  that,  the  court  hav- 
ing jurisdiction  of  the  person  and  subject-mat- 
ter, the  mere  method  in  which  it  exercised 
such  jurisdiction  cannot  be  inquired  into  in  this 
proceeding,  which  looks  only  to  the  question 
of  jurisdiction.  If  the  premise  were  correct, 
the  conclusion  would  undoubtedly  follow. 
But  with  the  view  that  the  action  involved  no 
more  than  mere  error  we  cannot  coincide.    It 
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was  error,  certainly,  but  it  was  more  than  that. 
It  was  a  transgression  of  a  fundamental  right 
guaranteed  to  every  citizen  charged  with  an 
offense,  or  whose  property  is  sought  to  be 
taken,  of  being  heani  before  he  is  condemned 
to  suffer  injury.  Any  departure  from  those 
recognized  and  established  requirements  of 
law,  however  close  the  apparent  adherence  to 
mere  form  in  method  of  procedure,  which  has 
the  effect  to  deprive  one  of  a  constitutional 
rieht,  is  as  much  an  excess  of  jurisdiction  as 
where  there  exists  an  inceptive  lack  of  power. 
"The  substance  and  not  the  shadow  determines 
the  validity  of  the  exercise  of  the  power." 
Postal  TeUg,  CahU  Co,  v.  Adams,  155  D.  S. 
e80.  098,  39  L.  ed.  812,  316. 

While  the  writ  of  certiorari  is  not  a  writ  of 
error,  **it  is  nevertheless,"  as  suggested  in 
Sehwa/rz  v.  San  Francisco  City  dt  County 
Super,  Ct.  Ill  CaL  118.  **a  means  by  which  the 
power  of  the  court  in  the  premises  can  be  in- 
quired into;  and  for  this  purpose  the  review 
extends,  not  only  to  the  whole  of  the  record  of 
the  court  below,  but  even  to  the  evidence  itself, 
where  necessary  to  determine  the  jurisdic- 
tional fact."  If,  then,  by  looking  at  the  evi- 
dence, we  can  see  that  the  court  exceeded  its 
power,  we  have  a  right  to  examine  the  evidence 
for  that  purpose.  The  evidence  and  pro- 
ceedings in  this  case  disclose  clearly  to  our 
minds  such  an  excess.  Contempt  of  court  is  a 
specific  criminal  offense  {Ex  parte  Bollis,  59 
Cal.  408;  Ex  parte  Gould,  99  Cal.  860,  21  L. 
R.  A.  751).  and  a  party  charged  therewith,  al- 
though the  proceeding  is  more  or  less  sum- 
mary in  character,  has  the  same  inalienable 
right  to  be  heard  in  his  defense,  especially  in 
instances  like  the  present,  of  mere  constructive 
contempt,  as  he  would  against  a  charge  of 
murder  or  any  other  crime.  On  this  subject 
it  is  said  in  Rapalje  on  Contempts  (§  111): 
"Contempt  of  court  is  of  two  kinds, — that 
which  is  committed  in  open  court,  and  that 
which  is  committed  out  of  the  view  and  hear- 
ing of  the  court.  For  the  punishment  of  the 
first,  by  commitment  and  fine,  no  proceeding 
need  be  taken  contradictorily  with  the  of- 
fender, but  for  the  punishment  of  the  latter, 
by  the  same  means,  the  offender  must  be  al- 
lowed to  offer  evidence  and  argument  in  his 
defense,  otherwise  any  judgment  which  the 
court  may  pronounce  will  be  absolutely  void." 
In  State,  Be  Buys,  v.  Orleans  Civil  Disi,  Ct. 
Judges,  32  La.  Ann.  1266,  1262,  considering  a 
case  of  constructive  contempt,  it  is  said:  **The 
charge  of  contempt  should  not,  in  any  case,  be 
followed  by  sentence  and  imprisonment,  unless 
after  a  rule  to  show  cause  has  been  granted 
and  the  party  defendant  therein  heard  and  per- 
mitted to  offer  evidence  and  argument."  And 
it  is  held  that  anything  less  than  that  would 
constitute  a  want  of  "due  process  of  law,"  or 
a  proceeding  not  in  accord  with  "law  of  the 
land,"  rendering  the  judgment  void.  And 
the  court  there  quote  with  approval  this 
justly  celebrated  definition  of  the  phrase  "law 
of  the  land"  formulated  by  Mr.  Webster  in 
the  Dartmouth  College  Case  [17  U.  8.  4  Wheat. 
681,  4  L.  ed.  645J:  "By  the  law  of  the  land 
is  most  clearly  intended  the  general  law;  a 
law  which  hears  before  it  condemns;  which 
proceeds  from  inquiry,  and  renders  judgment 
only  after  trial.  The  meaning  is,  that  every 
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citizen  shall  hold  his  life,  liberty,  property, 
and  immunities  under  the  protection  of  the 
general  rules  which  govern  society.  And  in 
the  very  recent  case  of  Ilovey  v.  Elliott  (de- 
cided by  the  Supreme  Court  of  the  United 
States)  167  C.  S.  409,  42  L.  ed.  215.  where,  in 
a  civil  action,  the  court  had  stricken  out  the 
answer  of  a  party  because  of  his  contempt  of 
an  order  requiring  him  to  pay  monev  into 
court,  and  rendered  judgment  against  him  pro 
confesso,  it  was  held  that  the  act  was  beyond 
the  power  of  the  court,  for  the  reason  that  it 
deprived  the  party  of  the  riglit  to  be  heard  in 
his  defense  and  that  the  judgment  so  entered 
against  him  was  void,  even  as  against  collateral 
attack.  Among  other  things  It  is  there  said: 
"Can  it  be  doubted  that  due  process  of  law 
signifies  a  right  to  be  heard  in  one's  defense? 
If  the  legislative  department  of  the  govern- 
ment were  to  enact  a  statute  confernng  the 
right  to  condemn  the  citizen  without  any  op- 
portunity whatever  of  being  heard,  would  it 
be  pretended  that  such  an  enactment  would 
not  be  violative  of  the  Constitution?  If  this 
be  true,  as  it  undoubtedly  is.  how  can  it  be 
said  that  the  judicial  department,  the  source 
and  fountain  of  justice  itself,  has  yet  the  au- 
thority to  render  lawful  that  which  if  done  un- 
der express  legislative  sanction  would  be  viola- 
tive of  the  Constitution.  If  such  power  ob- 
tains, then  the  judicial  power  of  the  govern- 
ment, sitting  to  uphold  and  enforce  the  Consti- 
tution, is  the  only  one  possessing  a  power  to 
disregard  it.  If  such  authority  exists,  then,  in 
consequence  of  theii  establishment  to  compel 
obedience  to  law  andjto  enforce  justice,  courts 
possess  the  right  to  inflict  the  very  wrongs 
which  they  were  created  to  prevent."  And,  as 
showing  that  it  is  not  sufficient  that  the  court 
shall  go  through  the  mere  form  of  citing  a 
party  to  appear  upon  the  pretense  of  giving 
him  a  heanng  while  in  fact  denying  him  the 
right  in  its  substance,  it  is  there  said:  "Until 
notice  is  given,  the  court  has  no  jurisdictioa 
in  any  case  to  proceed  to  judgment,  whatever 
its  authority  may  be,  by  the  law  of  its  or^ni- 
zation  over  the  subject-matter.  Bat  notice  is 
only  for  the  purpose  of  affording  the  party  an 
opportunity  of  being  heard  upon  the  claim  or 
the  charges  made;  it  is  a  summons  to  him  lo 
appear  and  speak,  if  he  has  anything  to  say, 
why  the  judgment  sought  should  not  be  ren- 
dered. A  denial  to  a  party  of  the  benefit  of  a 
notice  would  be  in  effect  to  deny  that  he  Is  en- 
titled to  notice  at  all,  and  the  sham  and  decep- 
tive proceedine  had  better  be  omitted  alto- 
gether. It  would  be  like  saying  to  a  party, 
'Appear  and  you  shall  be  heard;'  and.  when  he 
has  appeared,  saying,  'Tour  appearance  shall 
not  be  recognized, and  you  shall  not  be  heard.'  '^ 
And,  quoting  from  Oalpin  v.  Page,  85  U.  8. 18 
Wall.  360.  21  L.  ed.  969,  it  is  said:  '*It  is  a 
rule  as  old  as  the  law,  and  never  more  to  be 
respected  than  now,  that  no  one  shall  be  p»- 
sonally  bound  until  he  has  had  his  day  in  court, 
by  which  is  meant,  until  he  has  been  duly  cited 
to  appear,  and  has  been  afforded  an  opportu- 
nity to  be  heard.  Judgment  without  such 
citation  and  opportunity  wants  all  the  attri- 
butes of  a  judicial  determination;  it  is  judicial 
usurpation  and  oppression,  and  never  can  be 
upheld  where  iustice  is  justly  administered." 
These  considerations  make  it  manifest  that 
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petitioner  at  his  trial  in  the  court  below  was 
denied  that  "due  process  of  law"  requisite  to  a 
valid  conviction,  and  for  that  reason  tfie  ordtr 
eonvieting  him  of  contempt  miist  be  annulled. 
It  is  so  ordered. 

I  concur:    Garontte*  J. 

McFarland,  J.,  concurring: 

I  concur  in  the  judgment  annulling  the  or- 
der under  review.  The  case  is  a  very  close 
one;  but  I  think  that  the  alleged  contempt 
rested  ultimately  upon  the  asserted  fabrication 
4ind  publication  by  petitioner  of  false  testi- 
mony, and  his  persistency  in  restating  this  ver- 
sion of  the  same  as  true.  This  being  so,  he 
should  have  been  allowed  to  introduce  such 
evidence  as  be  had  to  the  point  that  his  publi- 
cation of  the  testimony  was  a  fair  and  correct 
statement  of  it.  The  court  declined  to  hear 
any  evidence  from  him  on  that  subject;  and 
the  weight  of  authority  is  to  the  point  that 
this  ruling,  behig  a  denial  of  appellant's  right 
to  make  a  defense,  goes  to  the  jurisdiction, 
and  is  reviewable  on  certiorari,  if  petitioner 
had  been  allowed  to  introduce  the  offered  evi- 
dence, the  case  would  have  presented  no  diffi- 
culties. 

Be»tty/Ch.  J.,  concurring: 

A  cause  being  on  trial  in  the  superior  court, 
a  newspaper  publishes  what  purports  to  be  a 
portion  of  the  testimony  of  one  of  the  parties 
to  the  action.  The  attention  of  the  judge  be- 
ing called  to  the  publication,  he  pronounces  it 
grossly  false  from  his  seat  on  the  bench.  The 
publisher  in  the  next  issue  of  his  paper,  and 
while  the  cause  is  still  on  trial,  reasserts  the 
correctness  of  his  report,  and  in  coarsely  vitu- 
perative terms  retorts  upon  the  judge  the  ac- 
cusation of  falsehood.  Is  this  a  contempt  of 
court?  The  answer  to  this  question  depends, 
it  seems  to  me.  upon  the  further  question 
whether  or  not  the  judge  in  denouncing  the 
original  report  wab  acting  in  a  judicial  capaci- 
ty. A  true  report  of  the  proceedings  of  a 
court  is  not  a  contempt.  A  false  report  may  or 
may  not  be  a  contempt,  according  to  circum- 
stances. If  a  false  report  is  published  under 
such  circumstances  as  to  constitute  a  contempt, 
there  is  but  one  way  to  deal  with  the  matter 
judicially,  and  that  is  by  a  regular  citation  or 
attachment  and  a  hearmg.  If  the  court  or 
Judge  undertakes  to  act  upon  the  matter  in  any 
other  way,  his  action  is  extrajudicial,  and  not 
in  his  official  character.  Such,  it  seems  to  me, 
was  very  clearly  the  case  here.  The  attention 
of  the  judge  being  drawn  to  this  publication, 
it  was  natural,  and  no  doubt  commendable, 
that  he.  believing  it  to  be  gross  perversion  of 
the  facts,  should  so  characterize  it,  but  in  so 
doing  he  was  not  acting  as  a  court  or  judge. 
What  he  said  was  in  no  sense  a  part  of  any 
judicial  proceeding,  and  the  fact  that  he  was 
seated  on  the  bench  at  the  time  makes  the  case 
nodifferentin  point  of  law  from  what  it  would 
have  been  if  his  remarks  had  =been  delivered 
on  the  street  or  communicated  in  writing  to 
the  same  or  another  newspaper.  The  report 
•of  the  newspaper  was.  therefore,  not  an  attack 
upon  the  court  or  an  interference  with  the 
proceedings  of  the  court,  but  was  an  attack 
upon  the  man,  for  which,  if  it  was  malicious 
89  L.  R.  A. 


and  unfounded,  he  had  the  same,  and  no  other, 
means  of  redress  that  the  law  gives  to  every 
citizen  who  is  the  victim  of  a  libel.  The  facts 
alleged  and  found  in  the  proceeding  against  the 
petitioner  do  clearly  establish  a  malicious  libel, 
but  they  do  not.  m  my  opinion,  constitute  a 
contempt  of  court,  and  for  that  reason  I  con- 
cur in  the  judgment  annulling  the  order. 

Harrison,  J.,  dissenting: 

Section  1209,  Code  Civ.  Proc,  declares  that 
any  unlawful  interference  with  the  proceed- 
ings of  a  court  is  a  contempt  of  the  authority 
of  the  court;  and  when  facts  are  presented  to 
the  court  which  could,  under  any  circum- 
stances, have  interfered  with  its  proceedings 
in  the  trial  of  a  cause,  it  has  jurisdiction  to  in- 
vestigate the  charge  of  contempt.  No  ques- 
tion as  to  the  general  power  of  the  court  is 
presented  in  the  present  case.  Its  jurisdiction 
to  investigate  a  charge  of  contempt  is  not  de- 
nied. Whether  it  had  jurisdiction  to  investi- 
§ate  the  charge  against  the  petitioner  does  not 
epend  upon  any  review  of  evidence,  but  is  to 
be  determined  by  the  sufficiency  of  the  affida- 
vit upon  which  the  citation  to  him  was  issued. 
If  the  facts  set  forth  in  that  affidavit  are  sus- 
tained, its  power  to  punish  for  the  contempt 
therein  charged  follows  as  a  legal  conclusion. 
That  the  affidavit  of  Mr.  Jones  sets  forth  facts 
sufficient  to  give  to  the  court  jurisdiction  to  in- 
quire into  the  alleged  contempt,  and  to  deter- 
mine whether  the  acts  charged  against  the  pe- 
titioner had  been  committed  by  him,  cannot 
be  questioned,  and  the  regularity  of  the  proce- 
dure by  which  he  was  brought  before  the  court 
is  not  challenged.  The  court,  therefore,  had 
jurisdiction  to  investigate  the  charge,  and.  aft- 
er its  jurisdiction  had  been  thus  acquired,  any 
error  by  it  in  the  course  of  the  inquiry,  either 
in  admitting  or  excluding  evidence,  is  not  the 
subject  of  review  in  this  proceeding,  and  its 
finding  of  the  facts  upon  which  it  oased  its 
judgment  that  the  petitioner  was  guilty  of  con- 
tempt is  also  final. 

it  is  claimed,  however,  by  the  petitioner, 
that  the  court  had  no  jurisdiction  to  punish 
him  for  the  contempt  charged  without  giving 
him  an  opportunity  to  be  heard  in  his  defedse, 
and  that  inasmuch  as  it  refused  to  receive  evi- 
dence which  he  offered  at  the  hearing  in  sup- 
port of  certain  matters  which  he  had  set  up  in 
his  answer  as  a  defense  to  the  charge,  and  re- 
fused to  consider  these  matters,  it  exceeded  its 
jurisdiction  in  determining  that  he  was  guilty 
of  the  contempt  charged  in  the  affidavit  The 
right  of  one  charged  with  contempt  to  be 
heard  in  answer  to  the  charge  is  fully  conceded; 
but  upon  this  as  upon  any  other  charge  his 
right  to  be  heard  is  limited  to  matters  that  are 
pertinent  to  the  issue  before  the  court.  If  he 
is  allowed  a  hearing  upon  these  matters,  he 
cannot  say  that  he  is  deprived  of  his  rights 
without  Que  process  of  law.  The  provision 
in  §  1217,  Code  Civ.  Proc.,  that  the  court  or 
judge  must  ''investigate  the  charge,  and  must 
hear  any  answer  which  the  person  arrested  v 
may  make  to  the  same,  and  may  examine  wit- 
nesses for  or  against  him."  does  not  require 
the  court  to  hear  an  answer  whose  allegations 
have  no  tendency  to  exonerate  the  person  from 
the  charge,  or  to  permit  an  examination  of 
witnesses  upon  matters  that  are  not  relevant  to 
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the  alleged  cootempt.  The  court  is  to  conduct  I 
the  investigation  under  the  sanction  of  its  Ju- 
dicial authority,  but  its  determination  therein 
will  not  be  set  aside  upon  the  ground  that  it 
committed  error  in  tbe  course  of  the  investiga- 
tion. If  the  court  had  refused  to  allow  the 
petitioner  to  file  any  answer  to  the  charge,  or 
if,  after  permitting  his  answer  to  be  filed,  it 
had  ordered  it  to  be  stricken  from  the  flies, 
and  had  refused  to  receive  any  evidence  on  his 
behalf  in  defense  of  his  charge,  its  judgment 
against  him  would  have  been  unauthorized. 
Instead  of  doing  so,  however,  the  court  per- 
mitted the  petitioner  to  file  such  answer  as  he 
desired,  and  also  heard  all  the  evidence  which 
he  chose  to  offer  in  support  of  the  matters 
therein  which  were  material  or  relevant  to  his 
defense. 

In  his  answer  the  petitioner  had  alleged  that 
the  original  publication  of  the  proceedings  was 
a  correct  statement  of  the  testimony  given  be- 
fore the  court,  and  the  refusal  of  the  court  to 
allow  evidence  in  support  of  this  averment  la 
claimed  by  him  to  have  been  a  denial  of  the 
right  to  be  heard  in  his  defense;  but  the  truth 
or  falsity  of  this  publication  was  not  involved 
in  the  charge  of  contempt  before  the  court. 
The  contempt  with  which  the  petitioner  was 
charged  did  not  consist  in  this  publication,  but 
in  the  subsequent  effort  on  his  part  to  compel 
the  court  to  accept  it  as  the  truth  in  opposition 
to  its  own  statement  that  it  was  not  correct." 
A  false  publication  of  the  proceedings  of  a 
trial  does  not  of  itself  constitute  a  contempt, 
or  render  its  author  liable  to  punishment  The 
charge  of  contempt  against  the  petitioner  was 
the  fact  that  after  the  court  had  stated  that  tbe 
testimony  contained  in  that  publication  had 
not  been  given,  and  while  the  cause  was  still 
in  process  of  trial  before  it  and  undetermined, 
the  petitioner  had  published  in  his  newspaper, 
in  a  manner  calculated  to  destroy  the  free- 
dom of  the  court  in  determining  the  rights 
of  the  parties  to  tbe  controversy  then  before  it 
for  determination,  that  this  judicial  declaration 
was  false.  The  court  therefore  very  properly 
refused  to  permit  tbe  truth  or  falsity  of  the 
publication  to  be  made  an  issue  of  fact  in  the 
proceedings  upon  the  charge  of  contempt;  and 
it  also  properly  denied  the  offer  of  the  defend- 
ant to  introduce  the  evidence  given  at  the  trial 
of  the  cause  of  Talmadge  against  Talmadge. 
relating  to  other  matters  than  those  involved 
in  the  publication.  Such  evidence  could  have 
DO  bearing^  or  relevance  to  the  matter  then 
under  investigation.  The  case  of  Talmadge 
against  Talmadge  was  on  trial  before  the 
court  without  a  jury.  The  court  was  re- 
quired to  make  its  findings  of  fact  upon  the 
testimony  given  before  it,  and  to  render  its 
judgment  in  accordance  with  that  testimony. 
When  its  attention  was  drawn  to  this  publi- 
cation, with  a  request  by  one  of  the  attorneys 
in  the  case  to  be  informed  whether  that  was 
the  testimony  as  understood  by  the  court,  and 
it  stated  from  the  bench  in  reply  that  such 
'testimony  had  not  been  given,  and  that  the 
publication  was  incorrect,  this  was  a  declara- 
tion by  it  that  its  decision  was  not  in  any  waj^ 
to  be  affected  by  what  was  stated  in  the  publi- 
cation to  have  been  given  as  testimony  in  the 
case.  If  either  of  the  parties  had  felt  that  the 
court  was  in  error,  it  would  have  been  proper 
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to  point  out  to  it  in  any  competent  mode — 
either  by  the  notes  of  the  stenographer  or 
by  the  statement  6t  one  who  had  heard  it — 
that  such  testimony  had  in  fact  been  given. 
The  court,  however,  would  not  have  beeo 
bound  to  accept  such  statement  as  correct  but 
would  still  be  compelled  to  decide  the  cause 
upon  its  own  view  of  what  was  the  testimony 
therein,  leaving  it  to  the  defeated  party  to 
show  in  any  proper  mode  that  it  had  decided 
contrary  to  the  evidence.  It  is  manifest,  from 
a  mere  reading  of  the  article  published  in  the 
Bee,  that  it  would  naturally  tend  to  interfere 
with  the  proceedings  of  the  court  in  the  trial 
of  the  cause  to  which  it  referred,  and  that  the 
court  was  authorized  to  find  that  it  was  an  un- 
lawful interference  with  its  proceedings.  Tiie 
evident  purpose,  as  well  as  the  natural  ten- 
dency, of  the  article  in  question  was  to  compel 
the  court  to  accept  the  facts  given  in  the  pre- 
vious statement  in  the  Bee  as  the  correct  ver- 
sion of  that  portion  of  the  testimony  in  the 
case,  and  was  an  attempt  on  the  part  of  the 
petitioner  to  coerce  the  court  into  deciding  the 
cause  upon  testimony  which  in  its  opinion  had 
not  been  given;  and  to  the  extent  that  this  pub- 
lication might  tend  to  bring  about  that  result, 
whether  it  did  in  fact  effect  the  purpose  or  not 
it  was  an  unlawful  interference  with  the  pro- 
ceedings of  the  court.  If  the  cause  had  been 
on  trial  before  a  jury,  and  the  petitioner  had 
approached  one  of  the  jurors  and  made  the 
statements  contained  in  the  article,  it  would 
not  be  questioned  that  he  would  have  been 
guilty  of  contempt.  It  is  none  the  less  a  con- 
tempt that  the  testimony  was  to  be  considered 
by  the  court  instead  of  by  a  jury,  nor  is  the 
act  constituting  the  contempt  diminished  by 
the  fact  that  it  was  published  in  a  newspaper 
rather  than  stated  orally.  It  waa  published 
with  the  evident  purpose  that  it  should  be  read, 
and  it  was  in  fact  read  by  the  judge  while  tbe 
cause  was  still  pending  before  him  and  unde- 
termined. 

The  defendant  also  alleged  in  his  answer 
that  the  publication  set  forth  in  the  aflldavit 
of  Mr.  Jones  was  published  without  malice,, 
and  for  the  purpose  of  defending  himself 
against  the  false  charges  made  against  him  by 
the  judge,  and  that  he  then  believed  that  the 
originafpublication  contained  a  correct  state- 
ment of  the  evidence  in  the  case.  At  the  hear- 
ing, after  the  court  had  declined  to  allow  any 
evidence  upon  the  correctness  of  the  original 
publication,  the  defendant  proposed  to  offer 
proof  in  support  pf  the  several  matters  con- 
tained in  his  answer.  The  court  gave  him  per- 
mission to  show  that  the  publication  was  made 
without  malice,  and  that  he  believed  it  to  be 
true,  and  also  that  he  believed  that  he  bad 
a  right  to  publish  it.  and  to  state  his  motive 
therefor.  The  court  also  stated  that,  if  be 
could  do  so,  he  might  show  that  the  original 
publication  was  made  from  a  report  compiled 
by  a  reporter  of  the  Bee  from  the  testimony 
which  he  had  heard  in  court.  The  defendant 
declined  to  accept  these  offers,  or  to  introduce 
any  evidence  upon  these  matters,  his  oounsd 
saying:  *'We  desire  to  put  in  oar  entire  de- 
fense so  that  it  may  all  go  together."  As  the 
defendant  was  given  an  opportunity  to  present 
any  evidence  in  his  power  relevant  to  the  issue 
or  material  to  his  defense,  it  cannot  be  aaid 
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that  bis  trial  was  had  contrary  to  the  law  of 
the  land,  or  that  he  was  convicted  without  a 
hearing. 

The  defendant's  offer  to  prove  by  testimony 
that  the  publication  did  not  interfere  with  the 
proceedings  of  the  court  was  properly  rejected. 
Whether  the  publication  had  such  an  effect  or 
tendency  was  a  questiop  of  law  depending 
upon  the  nature  of  the  publication  and  the  cir- 
cumstances under  which  it  was  made,  and 
was  a  question  of  law  to  be  determined  by 
the  court,  and  not  upon  the  testimony  of  wit- 


The  claim  of  the  petitioner  that  by  the  ar- 
ticle published  he  sought  to  justify  himself 
against  the  implied  charge  of  wilful  misrepre- 
sentation made  by  the  court  when  its  attention 
was  first  drawn  to  the  statement  of  the  testi- 
mony falls  to  the  ground,  in  view  of  the  fact 
that  the  court  had  made  no  reference  to  the 
petitioner,  but  assumed  throughout  its  remarks 
that  the  publication  had  been  made  by  reason 
of  false  and  incorrect  reports  made  by  some 
one  other  than  tbe  petitioner.-  Whatever  right 
the  defendant  mi^ht  have  to  defend  himself 
against  what  he  deemed  an  unjust  aspersion 
in  these  remarks  of  the  judge,  he  had  no  right 
to  do  it  in  such  a  way  as  to  interfere  with 
the  proceedings  of  the  court.  Unless  courts 
are  permitted  to  administer  justice  freely,  and 
without  being  subjected  to  intimidation  or 
coercion  in  their  deliberations  and  decisions  they 
will  be  powerless  to  protect  those  who  are  in- 
jured, or  to  enforce  the  rights  of  those  who  in- 
voke their  aid. 

It  is  contended  by  the  petitioner  that  by  rea- 
son of  the  following  provision  in  g  1209.  Code 
Civ.  Proc.,  as  amended  in  1891:  "But  no 
speech  or  publication  reflecting  upon  or  con- 
cerning any  court,  or  any  officer  thereof,  shall 
be  treated  or  punished  as  a  contempt  of  such 
court,  unless  made  in  the  immediate  presence 
of  such  court  while  in  session,  and  in  such  a 
manner  as  to  actually  interfere  with  its  pro- 
ceedings,"— the  court  had  no  authority  to  ad- 
judge him  guilty  of  contempt.  The  effect  of 
this  provision  was  considered  in  Re  Shortridge 
99  Cal.  526.  21  L.  R  A.  755,  and  it  was  said 
in  that  case:  "No  authority  has  been  found 
which  denies  the  inherent  right  of  a  court,  in 
the  absence  of  a  limitation  placed  upon  it  by 
tiie  power  which  created  it,  to  punish  as  a 
contempt  an  act — whether  committed  in  or  out 
of  its  presence, —  which  tends  to  impede,  em- 
barrass, or  obstruct  the  court  in  the  discharge 
of  its  duties.  It  is  a  doctrine  which  is  ad- 
mitted in  all  its  rigor  by  American  courts 
everywhere,  and  does  not  need  the  support  of 
foreign  authorities  based  upon  the  fiction  that 
the  majesty  of  the  King,  represented  in  the 
persons  of  the  judges,  is  always  present  in  the 
court.  It  is  founded  upon  the  principle, — 
which  is  coeval  with  the  existence  of  the  courts, 
and  as  necessary  as  the  right  of  self -protection, 
— ^that  it  is  a  necessary  incident  to  the  execution 
of  the  powers  conferred  upon  the  court,  and 
is  necessary  to  maintain  its  dignity,  if  not  its 
very  existence.  It  exists  independent  of  stat- 
ute. The  legislative  department  may  regulate 
the  proc^ure  and  enlarge  the  power,  but  it 
cannot  without  trenching  upon  tbe  constitu- 
tional powers  of  the  court  and  destroying  the 
autonomy  of  that  system  of  checks  and  balances 
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which  is  one  of  the  chief  features  of  our  triple- 
department  form  of  government,  fetter  the 
power  itself."  See  also  Myers  v.  State,  46  Ohio 
St.  478;  StaU  v.  Frew,  24  W.  Va.  416.  49  Am. 
Rep.  257;  Ex  parte  Barry,  85  Cal.  603;  People 
V.  Durrani,  116  Cal.  179. 

It  is,  however,  contended  by  the  petitioner 
that  the  Constitution  has  conferred  upon  the 
legislature  the  right  to  thus  limit  the  power 
of  courts  to  punish  for  contempt  of  their  au- 
thority. This  proposition  is  maintained  by  the 
following  argument:  Section  1  of  article  22 
of  the  Constitution  provides  "that  all  laws  in 
force  at  the  adoption  of  this  Constitution,  not 
inconsistent  therewith,  shall  remain  in  full 
force  and  effect  until  altered  or  repealed  by  the 
legislature."  The  chapter  of  the  Code  of  Civil 
Procedure  relative  to  contempts  was  a  law  in 
force  at  the  adoption  of  the- Constitution,  and, 
not  being  inconsistent  therewith,  was,  by  virtue 
of  this  section,  when  tbe  people  voted  for  and 
adopted  the  Constitution,  adopted  by  them  as 
a  part  and  parcel  of  that  instrument,  and 
so  continued  until  changed  by  legislation; 
that  the  amendment  of  1891,  having  been  en- 
acted under  the  power  implied  in  the  clause, 
"until  altered  or  repealed  by  the  legislature," 
is  to  be  regarded  as  if  tbe  Constitution  had  con- 
ferred express  power  upon  the  legislature  to 
thus  limit  the  power  of  the  courts  to  punish 
for  contempt.  No  such  effect  can  be  given, 
however,  to  the  language  of  this  section  of  the 
Constitution.  The  legislature  derives  no  greater 
power  of  le^slation  therefrom  than  is  con- 
ferred upon  It  it  article  4  of  the  Constitution, 
nor  is  tbe  judicial  department  of  tbe  state  de- 
prived of  any  of  its  power  by  virtue  of  this 
section.  The  purpose  and  effect  of  the  section 
was  not  to  change  the  character  of  the  laws 
therein  referred  to,  or  to  give  to  them  any 
different  effect  from  that  which  they  previously 
had,  but.  the  section  was  placed  in  the  Con- 
stitution for  the  purpose  of  avoiding  any  ques- 
tion of  implied  repeal  of  any  existing  laws  that 
were  not  inconsistent  with  the  Constitution;  or, 
as  is  expressed  in  tbe  preamble  to  the  section, 
"that  no  inconvenience  ma^  arise  from  the 
alterations  and  amendments  m  the  Constitution 
of  this  state."  The  order  of  the  superior 
court  should  be  affirmed,  and  the  writ  di»* 
charged. 

We  concur:    Temple*  J.;  Henahaw,  J. 

Rehearing  denied. 


(Department  1.) 
Margaret  E.  WALSH,  Respt., 

V, 

Emma  E.  HUNT,  Appt.     • 
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1*  The  unauthorised  alteration  of  an 
instmment  by  an  a^rent  with  whom  it  Is  left 
to  be  delivered  does  not  bind  tbe  principal. 


NoTB.— For  the  effect  of  an  alteration  of  a  nego- 
tiable note  as  affeoti  off  t)ooa  flde  holders,  see  note 
to  atizens'  Nat.  Bank  v.  WiiUams  (Pa.)  86  L.  B. 
A.  464. 


Califobnia  Sufbbhb  Coubt. 


Feb., 


2*  Sig^ning^  an  Instniment  in  which  the 
amount  to  be  paid  is  written  in  pencil* 

and  leavlDff  it  with  an  tigent  to  be  delivered  for 
a  loan,  do  not  constitute  neffligence  or  render  the 
maker  jiable  to  an  Innocent  holder  for  the  for* 
irery  of  the  a^ent  in  raislngr  the  eame. 

8*'  The  forgery  in  the  proainiate  cause 
of  the  injury  to  an  Innocent  holder  where  an 
obligation  is  unlawfully  raisM  by  an  a^ent  of  the 
maker,  although  the  latter  may  have  been  neg- 
ligent in  signinir  the  Instrument  in  such  condi- 
tion as  to  facilitate  the  successful  perpetration  of 
its  fraudulent  alteration. 

4.  An  alteration  of  an  obligation* 
amounting^  to  forp^ery,  by  an  agent  o(  the 
maker,does  not  avoid  the  contract  in  its  entirety, 
or  prevent  a  recovery  by  an  innocent  holder 
upon  it  in  accordance  with  its  original  terms,  if 
they  can  be  ascertained. 

(February  5, 18B8.) 

APPEAL  by  defendant  from  a  judgmeut  of 
the  Superior  Court  for  Santa  Clara  County 
in  favor  of  plaintiff  in  an  action  brought  to 
foreclose  a  mortgage.  -  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  P.  Venre  for  appellant 

Mr.  John  H.  Yoell*  for  respondent: 
'    The  court   did  not   err   in   admitting   the 
promissory  note  in  evidence. 
►•  Corcoran  v.  Doll,   82  Cal.  88;  Sedgwick  v. 
Sed^oick,  56  Cal.  213. 

The  court  did  not  err  in  admitting  the  mort- 
gage in  evidence. 

People  V.  Torres,  88  Cal.  141;  Caldwell  v. 
Parks,  50  Cal.  502;  Valleau  v.  San  Francisco 
City  dh  County  Super.  Ct.  62  Cal.  290. 

The  court  justly  and  properly  finds  Hughes 
to  have  been  the  agent  of  Mrs.  Hunt,  the  de- 
fendant. 

As  such,  she  was  bound  by  his  fraud. 

Griswold  v.  Haven,  25  K  Y.  595,  82  Am. 
Dec.  380;  EoUingsworih  v.  Ho^rook,  80  Iowa, 
151. 

Mrs.  Walsh  was  ignorant  of  and  innocent  of 
any  fraud  equally  with  the  defendant,  and  in 
such  a  case  the  sufferer  must  be  the  person 
through  whose  fault  and  negligence  the  injury 
was  occasioned.  For,  to  sign  notes  and  mort- 
gages with  material  parts  therein  written  in 
pencil  is  gross  negligence. 

Harvey  v.  Smith,  55  111.  224;  Seibel  v. 
Vaughan,  69  111.  257;  Young  v.  Qrote,  4Bing. 
25«;  Civil  Code,  §  8548;  Blaisdell  v.  Leach, 
101  Cal.  405. 

To  avail  herself  of  any  alteration  in  the  in- 
struments, defendant  should  have  pleaded  it 
specially,  and  set  up  and  proved  the  knowl- 
edge or  consent  of  the  plaintiff  thereto. 

Humphreys  v.  Crane,  5  Cal.  173. 

The  figures  were  no  part  of  the  note  at  all. 

Smith  V.  Smith,  1  R.  I.  898,  53  Am.  Dec. 
662;  Payne  v.  Clark,  19  Mo.  152. 59  Am.  Dec. 
338;  1  Wait,  Act.  &  Def.  p.  557;  Mears  v. 
Graham,  8  Blackf .  144. 

No  obligation  takes  effect  until  it  is  issued, 
and  a  note  is  issued  when  and  only  when  it 
comes  into  the  hands  of  a  party  capable  of  en• 
f  orciog  it. 

2  Parsons,  Notes  &  Bills,  p.  573. 

Of  two  persons  equally  innocent  he  by  whose 
fault  the  injury  was  caused  should  suffer  the 
loss. 
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Civil  Code,  §  8548;  BUUsdeU  v.  Leaeh,101  CaL 
405. 

Van  Fleet,  J.,  delivered  the  opinion  of  the 
court: 

Action  to  foreclose  a  mortgage.  The  find- 
ings show  that  defendant,  who  resided  in  San 
Francisco,  but  owned  certain  premises  in  San 
Jose  upon  which  there  was  a  mortgage  for 
$500,  some  time  prior  to  October  3,  1893,  aa- 
thorized  one  Hughes,  a  real-estate  agent  and 
notary  public  in  San  Jose,  to  negotiate  a  loan 
of  $500  on  said  premises,  at  a  rate  of  interest 
not  to  exceed  8  per  cent  per  annum,  with  the 
proceeds  of  which  to  pay  off  said  mortgage; 
that,  being  notified  by  Hughes  that  he  had 
found  a  person  willing  to  make  the  loan^  de- 
fendant on  October  8,  1893,  went  to  his  ofilce 
in  San  Jos6  to  execute  the  necessary  note  and 
mortgage.  She  was  informed  by  Hughes  that 
the  loan  could  not  be  had  for  less  than  9  per 
cent,  which  rate  she  consented  to  pay,  and 
thereupon  Hughes  presented  for  her  signature 
a  note  and  mortgage  prepared  by  him,  which 
defendant,  after  reading,  signed  and  executed, 
the  mortgage  being  acknowledged  before 
Hughes  as  notary.  The  note  was  in  these 
words: 

$500.        San  Jos6,  Cal.,  Octobers,  1898. 

Two  years  after  date,  for  value  received,  I 
promise  to  pay  to  Mrs.  Margaret  Walsh,  or  or- 
der, at  the  ofiice  of  G.  C.  Hughes,  the  sum  of 
five  hundred  ($500)  dollars,  with  interest 
thereon  from  date  until  payment  at  the  rate  of 
nine (9)  per  centum  per  annum,  payable  quar- 
terly, and,  if  not  so  paid,  then  to  be  added  to 
and  become  a  part  of  the  principal,  and  bear  a 
like  interest;  said  principal  and  interest  to  he 
paid  in  United  States  gold  coin  only.  If  any 
interest  on  this  note  be  not  paid  within  two 
months  after  it  becomes  due,  then  the  whole 
principal  and  interest  shall,  at  the  option  of 
the  payee,  become  and  be  Immediately  due  and 
payable.  Privilege  to  pay  at  any  time  by  pay- 
ing three  months'  Interest  extra.  This  note 
secured  by  mortgage. 

Mrs.  Emma  E.  Hunt. 

The  mortgage  was  in  the  usual  form,  setting 
out  at  length  a  copj  of  the  note,  etc.  It  is 
found  *'that,  after  signing  the  said  note  and 
mortgage  as  aforesaid,  the  said  defendant  left 
the  same  with  the  said  Hughes  for  delivery  to 
the  said  plaintiff,  and  returned  to  her  home  in 
San  Francisco;  that  the  principal  sum  of  said 
note,  wherever  expressed  in  said  note  and 
mortgage,  and  the  rate  of  interest,  wherever 
specified  therein,  had  been  written  in  pencil 
by  said  Hughes  at  the  time  he  prepared  said 
note  and  mortgage,  and  prior  to  the  said  visit 
of  said  defendant  to  the  olBce  of  said  Hughes 
on  said  3d  day  of  October,  1898;  that  after  said 
defendant  had  left  said  office  of  said  Hughes 
as  aforesaid,  the  said  Hughes  erased  said  pen- 
cil words  and  figures  expressing  the  principal 
sum  of  said  promissory  note  and  mortgage  and 
the  rate  of  interest  thereon,  and  wrote  m  lieu 
thereof,  with  pen  and  ink,  the  necessary  words 
and  figures  to  make  the  principal  sum  of  said 
note  and  mortgage  $1,200  instead  of  $500.  and 
the  rate  of  interest  10  per  cent  instead  of  9  per 
cent."    In  all  other  respects   than   as   thus 
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Ranged  the  note  and  mortgage  remained  as 
-when  executed  by  defendant.  Thereafter,  on 
the  same  day,  Hughes  delivered  both  instru- 
ments as  thus  altered  by  him.  to  the  plaintiff, 
and  in  return  received  from  her  the  sum  of  $1,- 
200  in  gold  coin,  $500  of  which  he  paid  in  sat- 
isfaction of  said  prior  mortgage,  and  the  bal- 
ance of  $700  he  retained,  and  fraud uently  con- 
verted to  his  own  use.  Both  plaintiff  and 
defendant  were  ignorant  of  the  alteration  of 
«aid  instruments  until  about  one  year  after 
their  execution,  when  Hughes  absconded,  and 
Ihey  subsequently  met  for  the  f  rst  time.  Upon 
these  facts  the  court  below  gave  judgment  for 
plaintiff  foreclosing  her  mortgage  for  the  full 
-amount  of  said  note,  principal  and  interest,  as 
expressed  therein  after  such  alteration,  and 
from  this  judgment  and  an  order  denying  her 
a  new  trial  defendant  appeals. 

It  appears  from  the  briefs  and  arguments  of 
counsel  that  the  considerations  actuating  the 
-court  below  in  reaching  its  conclusion  were: 
First,  that  Hughes  being  the  agent  of  defend- 
ant in  the  transaction,  the  latter  is  bound  by 
his  acts,  whether  expressly  authorized  or  not; 
«econd,  that  defendant  was  guilty  of  such  neg- 
ligence in  the  execution  of  the  note  and  mort- 
gage as  that  Hughes  was  enabled  to  perpetrate 
the  fraud  which  deceived  the  plaintiff,  and 
that  defendant  is  therefore  estopped  from  set- 
ting up  such  fraud  as  a  defense;  and  these  are 
the  two  substantive  propositions  upon  which 
respondent  now  relies  to  sustain  the  judgment. 
If  either  proposition,  as  it  seems  to  us,  receives 
any  adequate  support  from  the  findings. 
Hughes  was  defendant's  agent,  it  is  true,  and 
for  his  acts  as  such  she  is  bound;  but  what  was 
the  extent  of  that  agency  ?  He  was  authorized 
to  find  a  party  willing  to  make  the  loan, 
which  he  did.  and  thereupon,  as  found  by  the 
court,  the  note  and  mortgage,  complete  in  all 
their  parts,  were  executed  by  defendant,  and 
'  left  by  her  with  Hughes  "for  delivery  to  the 
said  plaintiff."  This,  then,  wks  the  extent  of 
his  express  authority  as  to  those  instruments, 
—that  of  a  mere  bailee  for  delivery.  There  is 
certainly  no  express  finding  of  any  authority 
to  alter  or  tamper  with  thelnstruments  in  any 
respect,  and  as  certainly  there  is  nothing  in  the 
facts  from  which  such  authority  could  be  im- 
plied. Where  there  is  np  express  authority  in 
'  the  person  to  whom  a  note  or  other  instrument 
is  intrusted  or  delivered  to  make  alterations 
therein,  it  is  only  where  such  writing  is  pat- 
•ently  incomplete  in  some  respect,  such  as  an 
omitted  date,  or  a  blank  space  required  to  be 
filled  to  make  the  contract  express  the  intent 
of  the  parties,  that  there  is  any  implied  author- 
ity to  insert  new  matter,  or  make  any  material 
addition  thereto.  Even  in  such  a  case  the  im- 
plication must  very  plainly  arise  from  the  cir- 
cumstances, or  the  maker  will  not  be  bound. 
This  is  upon  the  very  obvious  principle  that 
«ny  unauthorized  change  in  a  material  respect 
destroys  the  integrity  of  the  instrument  as  the 
contract  which  the  maker  has  executed.  It 
<%a8es  to  be  his  contract,  and  is  avoided,  even 
in  the  hands  of  an  innocent  holder  for  value. 
These  principles  are  thoroughly  well  settled, 
not  only  as  to  deeds  and  other  sealed  instru- 
ments, but  as  to  commercial  paper  as  well. 
Angle  v.  Northwestern  L.  Ins.  Co.  93  U.  S.  880, 
^  L.  ed.  566;  McQrath  v.  CZarA,56.N.  Y.  84. 
88  L.  R.  A« 


15  Am.  Rep.  872;  Bruce  v.  Westcoti,  3  Barb. 
874;  Woody,  Steele,  78  U.  8.  6  Wall.  80. 18  L. 
ed.  725;  Qreenfield  Sav,  Bank  v.  Stomll,  128 
Mass.  196,  25  Am.  Rep.  67.  Nor  can  it  make 
any  difference  that  the  alteration,  is  made  be- 
fore delivery  of  the  instrument.  Wood  v.  Steele, 
78  U.  8.  6  Wall.  80, 18  L.  ed.  725.  Manifestly, 
whether  made  before  or  after  that  fact,  if  the 
alteration  be  effected  by  other  than  the  party 
to  be  bound,  and  without  his  knowledge  or 
consent,  it  involves  the  same  question  of  os- 
tensible agency  as  when  made  after  delivery. 
In  either  case  the  question  is  whether,  under 
the  circumstances,  the  person  making  the  al- 
teration is  to  be  deemed  the  agent  of  the  one 
whose  contract  is  affected.  Here,  while  Hughes 
was  admittedly  the  agent  of  defendant  for  cer- 
tain purposes,  as  found  by  the  court,  it  would 
be  absurd  to  hold  that  there  was,  upon  the 
facts,  any  implied  or  ostensible  authority  con- 
ferred upon  him  to  commit  a  forgery, — the 
plain  legal  effect  of  his  act, — and  bind  the  de- 
fendant thereby. 

The  assumed  negligence  of  defendant  is  based 
upon  that  part  of  the  finding  above  quoted 
"that  the  principal  sum  of  said  note,  where- 
ever  expressed  in  said  note  and  mortgage,  and 
the  rate  of  interest,  wherever  specified  therein, 
had  been  written  in  pencil  by  said  Hughes  at 
the  time  he  prepared  said  note  and  mortgage, 
and  prior  to  the  said  visit  of  said  defendant  to 
the  ofiSce  of  said  Hughes;"  and  the  implica- 
tion, not  expressly  found  as  a  fact,  that  de- 
fendant signed  and  executed  the  instruments 
in  that  condition.  The  respondent's  argument 
is  that  by  her  act  in  executing  the  papers  in 
that  condition,  and  leaving  them  with  Hughes, 
she  enabled  or  facilitated  the  successful  perpe- 
tration of  the  fraudulent  alteration  by  which 
plaintiff  was  deceived  into  accepting  the  note 
and  mortgage,  and  therein  was  guilty  of  such 
negligence  as  precludes  her  pleading  such  al- 
teration to  plaintiff's  prejudice,  —  upon  the 
principle  that  where  one  of  two  innocent  per- 
sons must  suffer,  the  loss  must  fall  upon  the 
one  through  whose  negligence  the  injury  was 
occasioned. 

The  appellant  contends  that  the  evidence 
is  wholly  insufl9cient  to  sustain  this  feature 
of  the  finding;  and,  if  the  point  were  essen- 
tial to  the  determination  of  the  case,  we 
should  be  constrained  to  adopt  this  view.  But, 
assuming  that  mere  negligence  could  ever  in 
such  a  case  be  a  bar  to  the  defense  here  made, 
the  fact  found  does  not  establish  such  negli- 
gence. In  the  first  place  it  is  not  expressly 
found  that  the  execution  of  the  instrument 
in  the  manner  indicated  was  an  act  of  negli- 
(rence,  and  no  inference  to  that  effect  can  be 
deduced  from  the  facts.  The  court  finds  that 
the  words  which  were  erased  and  altered  were 
written  in  pencil,  but  it  is  not  found  that 
Hughes's  criminal  act  of  spoliation  was  thereby 
in  any  manner  facilitated  or  rendered  easier, 
or  that  it  could  not  have  been  as  readily  ac- 
complished had  the  words  been  written  in  any 
other  manner;  and  we  cannot  say,  either  as  an 
inference  of  fact  or  as  one  of  law,  that,  for  the 
purposes  accomplished  by  Hughes,  pencil 
writing  is  more  readily  enaced  than  ink  or 
other  substance.  That  would  depend  in  anv 
given  case  upon  circumstances  not  here  found, 
and  which  the  court  could  not  know,— such, 
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for  example,  as  the  character  of  the  pencil  and 
paper  used,  and  whether  the  impression  was 
heavy  or  light,  etc.  The  mere  writing  of  an 
instrument  in  pencil,  either  in  whole  or  in  part, 
cannot,  ot  itself,  bQ  said  to  be  negligence,  since 
the  law  recognizes  the  validity  of  such  instru- 
ments equally  with  those  written  with  ink  or 
printed.  And  in  fact  there  is  nothing  in  the 
findings  that  necessarily  negatives  the  fact  that 
the  instruments  in  question  were  written  en- 
tirely in  pencil.  But,  if  it  were  conceded  that 
the  finding  established  carelessness  or  negli- 
gence by  defendant,  which  might  in  some  de- 
gree have  contributed  to  the  successful  execu- 
tion of  the  fraud  by  which  plaintiff  was 
deceived  into  parting  with  her  money,  it  would 
not  then  constitute  an  estoppel.  This  is  upon 
the  principle  that  a  party  is  not  bound  in 
transactions  of  this  character  either  to  antici- 
pate or  take  precaution  against  the  commission 
of  a  crime  by  which  another  may  be  deceived; 
that  where  it  is  through  the  instrumentality  of 
a  criminal  act  that  the  wrong  is  accomplished, 
it  is  the  crime,  and  not  the  negligent  act, 
which  is  the  proximate  cause  of  injury:  and 
in  such  a  case,  the  maxim  that  where  one  of 
two  innocent  persons  must  suffer  from  the 
wrongful  act  of  another,  the  loss  must  fall 
upon  the  one  making  the  act  possible,  has  no 
application.  While  there  was  some  diversity 
in  the  earlier  cases  upon  the  subject  in  Eng- 
land, commencing  with  Young  v.  Orote,  4 
Bing.  253,  in  which  the  doctrine  contended  for 
by  respondent  was  to  a  certain  extent  sus- 
tained, the  trend  of  the  latter  cases,  even  in 
England,  is  against  the  rule  announced  in 
Young  v.  Groie;  and,  If  the  case  may  not  be 
said  to  have  been  expressly  overruled,  its  ap- 
plication has  at  least  been  so  limited  to  the 
peculiar  circumstances  of  that  case,  and  the 
particular  relations  there  existing  between  the 
parties,  as  to  render  it  no  longer  valuable  as 
authority  in  any  general  sense.  The  more 
recent  cases  all  support  the  principles  applica- 
ble to  this  class  of  cases  as  we  have  stated  them 
above.  Thus,  in  the  case  of  KnoxviUe  Nat. 
Bank  v.  Clark,  51  Iowa,  264,  88  Am.  Rep. 
129,  where  the  court  speaks  of  the  negligence 
of  a  drawer  of  a  bill  in  leaving  a  blank  partly 
filled  so  as  to  admit  of  a  ready  raising  of  the 
amount  payable,  these  principles  are  aptly 
stated:  ''Can  it  be  fairly  said  that  the  negh- 
gence  of  the  drawer  of  the  check  or  maker  of 
the  note  was  the  proximate  cause  of  loss  to 
the  holder?  It  seems  to  us  the  proximate 
cause  of  the  loss  is  the  forgery,  and  this  the 
maker  had  no  reason  to  anticipate.  In  some 
of  the  cases  following  Young  v.  Orote  the  rule 
has  been  invoked  that,  when  one  of  two  inno- 
cent persons  must  suffer  by  the  wrongful  act 
of  another,  he  must  suffer  who  placed  it  in  the 
power  of  such  third  person  to  do  the  wrong. 
It  seems  to  us  such  rule  can  have  no  applica- 
tion to  this  class  of  cases.  It  has  never,  we 
think,  been  carried  to  the  extent  of  making 
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one  person  civilly  liable  for  the  crime  of  an- 
other, and,  on  principle,  we  think  it  cannot 
be."  And  the  following  cases  support  these 
views:  Scholfield  v.  Eiarl  of  Londesborottgh 
[189«]  A.  C.  514;  Burrova  v.  Klunk,  70  Md. 
451,  8  L.  R.  A.  576;  Worrall  v.  Oheen,  39  Pa. 
888;  Holmes  v.  Tnimper,  22  Mich.  427.  7  Am. 
Rep.  661:  Brvee  v.  Weitcott,  3  Barb.  874,  and 
Wood  V.  Steele,  78  U.  8.  6  Wall.  80.  18  L.  ed. 
725. 

These  considerations  make  it  apparent  that 
the  findings  did  not  warrant  the  judgment 
entered  thereon,  and  this  brings  us  to  the 
question  as  to  whether  the  plaintiff,  under  the- 
facts  found,  was  entitled  to  recover  to  any 
extent.  The  general  rale  undoubtedly  is,  as 
contended  for  by  appellant,  that  any  mate- 
rial alteration  in  the  contract  avoids  it,  even 
in  the  hands  of  innocent  holders,  and  preventn 
recovery  upon  it  to  any  extent.  But  this  rule 
has  application  to  cases  where  such  alteration 
has  been  made  by  the  payee  or  party  seeking 
to  enforce  it.  By  the  later  authorities  the 
rule  does  not  apply  in  cases  where  the  altera- 
tion is  by  a  stranger  to  the  contract,  and  it  is 
now  the  settled  doctrine,  in  this  country  at 
least,  that  such  an  act  by  a  stranger,  without 
the  privity  of  the  grantee  or  obligee,  does- 
not  avoid  the  contract  in  its  entirety,  even 
though  it  be  without  the  knowledge  or  con- 
sent of  the  party  to  be  bound,  but  amounts  to 
a  spoliation  merely,  which  will  not  prevent  a 
recovery  upon  the  contract  in  accordance  with 
its  original  terms,  where  those  terms  can  be 
ascertained.  And  this  is  obviously  upon  the 
principle  that  the  act  of  a  mere  interloper 
without  the  privity  of  the  parties  should  not 
be  permitted  to  defeat  a  contract  to  the  extent 
that  it  would  otherwise  be  valid  and  binding. 
See  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  214,. 
where  the  authorities  are  fully  collated.  And 
an  agent  without  authority  is,  in  this  sense, 
held  to  be  a  stranger  to  the  transaction.  Id. 
p.  217.  and  cases  cited  in  note.  In  this  case- 
the  terms  of  the  contract,  as  it  existed  prior  to- 
its  alteration,  have  been  explicitly  ascertained 
by  the  court;  and,  as  it  also  appears  that  de- 
fendant has  had  the  benefit  of  the  contract 
actually  made  by  her,  the  case  is  squarely 
within  the  rule  which  entitles  the  plaintiff  to 
recover  to  that  extent.  As  the  facts  found  are 
sufficient  to  sustain  a  judgment  such  as  plain- 
tiff is  entitled  to  recover  under  this  rule,  na- 
new  trial  is  necessary. 

For  these  reasons,  the  order  denying  a  new 
trial  is  affirmed;  the  judgment  is  reversed,  with 
directions  to  the  court  below  to  enter  judgment 
on  the  findings  in  favor  of  plaintiff  for  the 
foreclosure  of  the  mortgage  for  the  amount  of 
principal  and  interest  stipulated  in  the  note  as- 
it  was  executed  by  defendant,  less  the  amount 
of  interest  already  paid;  defendant  to  have  her 
costs  of  appeal. 

We  concur:  Harrison,  J. ;  Garoutte*  J^ 
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1  •  By-laws  proTldin^  that  a  transfer  of 
the  stock  of  an  irriMtion  company 

shall  be  made  only  with  the^nd  for  which  It  was 
issued  do  not  apply  to  a  sale  of  delinquent  stock 
for  assessments,  as  the  purchaser  is  not  a  trans- 
feree of  the  former  owner  oC  the  stock. 
8.  The  rigrhts  of  a  purchaser  of  delin- 
quent stock  sold  for  assessments  must  be  de. 
termined  by  the  general  law.  If  no  provision 
therefor  is  made  by  the  charter  or  by-laws,  and 
general  provisions  of  a  by-law  as  to  transfer  of 
shares  of  stock  do  not  apply. 

(McFarland^  X,  diaaenta.) 


(February  11, 1898.) 

APPEAL  by  plaintiff  from  a  judjrment  of 
the  Superior  Court  for  Orauj^e  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force rights  as  bolder  of  stock  in  the  defendant 
corporation.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  James  O.  Scarboroag^h«  for  appel- 
lant: 

The  by-laws  of  a  private  corporation  bind 
the  members  only  by  virtue  of  their  assent,  and 
do  not  affect  third  persons. 

2  Am.  &  Eng.  £nc  Law,  p.  709  and  cases 
cited;  1  Morawetz,  Priv.  Corp.  §  500. 

A  corporation,  by  its  conduct  and  otherwise, 
can  waive  its  by-laws. 

I  Morawetz,  Priv.  Corp.  §  207:  2  Am.  & 
Eng.  Enc.  Law,  p.  711,  and  notes;  Brinkerhoff- 
Farris  Trvst  dt  8av.  Co.  v.  Home  Lumber  Co. 
118  Mo.  447. 

Shares  of  stock  are,  under  the  law,  personal 
property,  and  can  be  transferred  by  their 
owner  by  indorsement  and  surrender  of  the  cer- 
tificate, and  a  corporation  has  no  power  to 
change  this  law  by  its  by-laws,  articles  of  in- 
corporation, or  rules. 

Anglo- California  Bank  v.  Oranger^s  Bank, 
63  Cal.  859:  People's  Home  8av.  Bank  v.  San 
Francisco  Cit.v  d  County  Super.  Ct.  104  Cal. 
649.  29  L.  R.  A.  844;  1  Morawetz.  Priv.  Corp. 

1  494;  1  Lawson.  Rights,  Rem.  &  Pr.  §  484; 

2  Am.  &  Eng.  Enc.  Law,  pp.  706,  707,  and 
notes. 

The  power  to  regulate  the  transfer  of  stock 
does  not  include  the  power  to  restrict  such 
transfer.  *  --» 

Boisot,  By-Laws  of  Corporations,  §§  44,  50. 

Such  by-law  of  defendant  is  void  and  of  no 
effect  for  the  reason  that  it  is  in  restraint  of 
trade,  unreasonable  and  contrary  to  public 
policy.  ^ 


Note.— As  to  restrictions  by  by-laws  on  the 
transfer  of  shares  of  stock,  see  New  Boffland  Trust 
Company  v.  Abbott  (Mass.)  27  L.  R.  A.  271.  and 
note;  Ireland  v.  Globe  Milling  &  Reduction  Ck).  (R. 
I.)  29  L.  R.  A.  429;  Victor  G.  Bloede  Ck>.  v.  Bloede 
(Md.)  88  L.  R.  A.  107;  and  Carter  v.  Producers*  Oil 
Co.  (Pa.)  89  L.  a  A.  100. 
89  L.  R.  A. 


Be  Klaus,  67  Wis.  401;  Sargent  v.  Franklin 
Ins.  Co.  8  Pick.  90,  19  Am.  Dec.  806;  Driscoll 
V.  West  Bradley  &  C.  Mfg.  Co.  59  N.  Y.  102; 
Feckheimer  v.  National  meh.  Bank,  79  Va.  80. 

Such  by-law  of  defendant  is  void  for  the 
reason  that  it  in  effect  deprives  the  corporation 
of  the  power  of  levying  and  enforcing  assess- 
ments conferred  upon  it  by  the  statute. 

Bretcster  v.  HarUeg,  87  Cal.  15. 99  Am.  Dec. 
237;  Reclamation  Diet.  No.  108  v.  Hager,  66 
Cal.  54;  1  Morawetz,  Priv.  Corp.  §  494,  and 
authorities  there  cited. 

This  by-law  being  in  itself  invalid  and  void, 
the  provisions  of  its  articles  of  incorporation 
relating  to  the  same  matter  do  not  give  it  any 
additional  force  or  vitality. 

Spring  VnUey  Waterworks  v.  Schottler,  62 
Cal.  110;  1  Morawetz,  Priv.  Corp.  |  82;  1  Law- 
son,  Rights,  Rem.  &  Pr.  §S  353,  854. 

If  an  unauthorized  provision  be  inserted  in 
articles  of  incorporation,  all  acts  done  in  pur- 
suance of  such  provision  shall  be  void,  and 
such  provision  considered  as  surplusage. 

Eastern  PI.  Road  Co.  v.  Vaughan,  14  N.  Y. 
551. 

The  respondent  by  its  sale  of  the  stock  to  the 
appellant,  and  by  receiving  his  money  there- 
for, has  contracted  with  him  to  deliver  the 
shares  of  stock  without  any  restrictions  or  lim- 
itations, and  it  has  been  frequently  held  that  in 
an  action  involviog  contracts  made  with  cor- 
porations, the  latter  cannot  interpose  as  a  de- 
fense that  in  making  such  contract  it  had  ex- 
ceeded the  power  conferred  by  its  charter  or 
its  by-laws,  or  the  law  under  which  it  was 
formed,  and  that  in  such  a  proceeding  it  is  es- 
topped from  contending  that  it  had  no  power 
to  enter  into  the  obligation. 

Main  v.  Casserly,  67  Cal.  127,  and  cases 
cited;  2  Herman,  Estoppel,  §§  1169, 1170, 1179 
et  seq. 

Formalities  prescribed  in  the  execution  of 
transfer  may  be  waived  by  the  corporation, 
either  expressly  or  by  Implication. 

28  Am.  &  £ng.  Enc.  Law,  p.  647,  and 
notes. 

Mr.  E.  E.  Keeeh,  for  respondent: 

In  some  cases  the  corporation  owns  the  land 
and  water  and  distributing  svstem,  and  sells 
the  land  to  individuals  in  small  tracts,  together 
with  the  right  to  a  certain  amount  of  water 
per  acre.  Frequently  the  corporation  owns 
the  water  and  delivery  system,  and  supplies 
landowners  at  rates  agreed  upon  or  fixed  in 
accordance  with  law. 

In  both  these  systems  the  interest  of  the 
water  company  is  adverse  to  the  landowner, 
and  it  has  become  too  often  an  odious  monop- 
oly, in  spite  of  the  provisions  of  the  Constitu- 
tion for  fixing  the  rates  by  law. 

Attempts  have  been  made  to  remedy  this 
difflcultv  by  identifying  the  stockholder  with 
the  lanahoider  and'  rendering  inseparable  in 
law  what  are  so  in  nature  in  this  state,  the 
land,  the  water,  and  the  delivery  system. 

McFadden  v.  Los  Angeles  County  Supers.  74 
Cal.  671;  Rocky  Ford  Canal,  Reservoir  Land, 
L.  dh  T.  Co.  V.  Simpson,  5  Colo.  App.  80. 

The  water  is  appurtenant  to  the  land  and  the 
corporation  delivers  the  water  to  the  land- 
owner who  has  purchased  one  share  of  its  stock 
for  each  acre  of  land. 

The  respondent  was  organized  solely  by  and 
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on  behalf  of  the  land  and  water  owners,  and 
not  a  single  share  of  its  stock  has  ever  been 
sold  to  or  owned  by  any  other  than  land  and 
water  owners  for  whom  in  its  articles  it  pro- 
poses to  act  as  a  delivery  agency  under  the 
conditions  named. 

In  Jennings  v.  Bank  of  California,  79  Cal. 
328.  5  L.  R  A.  288,  the  right  to  limit  the 
transferability  of  stock  by  contract  was  sus- 
tained. 

Woods  V.  Armstrong,  54  Ala.  150,  25  Am. 
Rep.  674;  Babcoek  v.  Qoodnch,  47  Cal.  488; 
Pratt  V.  Whittier,  58  Cal.  132. 

The  by-laws  adopted  in  their  scope  and  ex- 
tent do  not  go  beyond  the  power  in  the  corpora- 
tion to  adopt  them. 

McFadden  v.  Los  Angeles  County  Supers,  74 
Cal.  572;  Knowles  v.  Clear  Creek,  P.  Riter 
Mill  &  Ditch  Co,  18  Colo.  209. 

The  transferee  takes  no  rights  under  a  sale 
except  the  statutory  rights  to  participate  in 
elections  and  receive  dividends. 

Anglo- California  Bank  v.  Granger's  Bank, 
63  Cal.  859;  1  Thomp.  Corp.  §  1081;  Mechan- 
ics* Bank  v.  Merchants*  Bank,  45  Mo.  518, 
100  Am.  Dec.  888;  People  v.  Crockett,  9  Cal.  112. 

The  demand  made  for  the  delivery  of  water 
was  not  sufficient. 

Price  V.  Riverside  Land  db  Irrig,  Co,  56  Cal. 
481. 

A  judgment,  order,  or  ruling  correct  in  it- 
self will  not  be  reversed  because  rendered  for 
a  wrong  reason. 

May  V.  Hanson,  6  Cal.  648. 68  Am.  Dec.  185; 
Nevada  County  db  8.  Canal  Co.  v.  Kidd,  87 
Cal.  820. 

Beatty»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  relates  to  the  rights 
of  the  plaintiff  under  a  purchase  of  stock  in 
the  corporation  defendant.  A  demurrer  was 
interposed  to  his  complaint,  which  was  sus- 
tained by  the  court,  and,  declining  to  amend, 
final  judgment  was  entered  in  favor  of  defend- 
ant. Plaintiff  appeals,  and  the  judgment  roll 
constitutes  the  record. 

The  complaint  seems  to  have  been  drawn, 
and,  as  we  think,  wisely,  with  the  object  of 
presenting  squarely  the  legal  questions  in- 
volved in  the  case,  and  which,  whether  so 
presented  or  not,  must  necessarily  be  met  and 
decided  sooner  or  later  in  its  progress.  It  ap- 
pears from  such  complaint  that  defendant  1b  a 
corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  California. 
Among  the  purposes  of  the  corporation,  as  ex- 
pressed in  its  articles  of  incorporation',  are  the 
loUowine:  "To  deliver  water  for  the  purpose 
of  irrigation  to  the  owners  of  land  in  the  Rancho 
Santiago  de  Santa  Ana,  susceptible  of  irriga- 
tion from  the  waters  of  the  Santa  Ana  river; 
said  water  so  delivered  to  be  taken  from  the 
south  side  of  the  Santa  Ana  river,  at  and  near 
what  is  known  as  'Bed  Hock  Canyon.'  and  to 
be  delivered  under  the  following  conditions: 
(1)  The  companv  will  act  odIv  as  an  agency 
for  delivering  said  water  to  said  owners,  whose 
right  to  use  the  same  is  appurtenant  to  their 
sdd  lands.  (2)  It  will  deliver  water  to  no  one 
who  has  not  purchased  one  share  of  the  stock 
of  the  companv  for  each  acre  or  fractional 
part  thereof  of  irrigable  land  owned  by  him 
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along  the  canal  of  the  company,  and  agreed 
with  the  company  that  said  stock  sbdl  be 
transferable  only  with  the  land  for  which  it  is 
issued,  and  that  the  water  delivered  shall  be 
used  only  on  the  land  for  which  it  is  issued: 
provided,  that  the  company  may,  under  such 
rules  as  the  board  of  directors  shall  establish, 
deliver  the  water  appurtenant  to  one  paroel  of 
stocked  land  upon  other  stocked  land  on  the 
written  consent  of  the  owner  of  the  first  parcel,, 
filed  with  the  company,  which  consent  shall 
not  be  valid  for  a  longer  term  than  one  year; 
and  further  provided,  that  in  case  any  land  for 
which  the  owner  has  purchased  stock  as  above 
specified  shall  become  nonirrigable  for  any 
reason,  and  the  owner  thereof  shall  file  with 
the  company,  and  record  in  the  office  of  the 
county  recorder  of  the  county  in  which  the 
land  lies,  a  written  disclaimer  to  all  future 
rights  or  use  of  said  water  from  said  Santa 
Ana  river,  and  make  due  proof  to  the  satisfac- 
tion of  the  company  that  his  lands  are  noo- 
irrigable,  the  company  may  allow  said  stock 
to  be  transferred  to  other  unstocked  lands 
lying  along  the  ditches  of  the  company." 

The  following  of  the  by-laws  and  rules  of 
defendant  are  set  out: 

By-Law  16. 

Shares  of  stock  in  this  company  shall  not 
be  transferable  except  with  the  land  for  which 
it  is  issued,  and  a  conveyance  of  the  land  shall 
legalize  a  transfer  of  the  stock  to  the  purchaser. 
Each  subscriber  of  the  stock  of  this  company 
shall  be  required  to  purchase  one  share  of  the 
stock  for  each  acre  of  land  owned  by  him  and 
located  under  the  canals  of  the  company,  and 
the  stock  shall  not  be  Issued  either  in  a  greater 
or  less  quantity  than  one  share  per  acre,  or 
fractional  part  thereof,  of  irrigable  land. 

By-Law  21. 

Water  shall  be  distributed  for  irrigating 
purposes  from  the  main  canals  of  the  corpora- 
tion in  such  manner  as  shall  be  most  equitable 
and  just  to  all  parties  interested  therein,  and, 
other  things  being  equal,  in  regular  rotation  to 
all  gates  on  said  canal;  always  providing  that 
no  water  be  distributed  except  to  stockholders, 
and  that  no  water  shall  be  sold  by  the  com- 
pany or  furnished  to  any  stockholder  to  be  run 
on  land  not  covered  by  stock. 

Rules. 

No  stockholder  shall  be  allowed  to  receive 
water  or  make  use  of  bis  or  her  water  stock 
until  a  certificate  of  stock  has  been  issued,  and 
the  stock  books  of  the  company  signed. 
Passed  December  27,  1891. 

The  water  appurtenant  to  one  parcel  of 
stocked  land  may  be  delivered  upon  another 
parcel  of  stocked  land,  unless  otherwise  or- 
dered by  the  board,  upon  the  filing  of  a  written 
order  from  the  owne»of  the  first  paroel  of 
land,  and  the  owner  of  the  stock  located 
thereon,  with  the  secretary  of  the  company,  at 
least  forty-eight  (48)  hours  prior  to  the  time  of 
the  delivery  of  the  water.  Passed  May  2, 
1892. 

Each  of  the  certificates  of  stock  issued  by 
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defendant,  after  setting  forth  date,  number, 
name  of  stockholder,  number  of  shares,  etc., 
contained  the  following  words;  "Transferable 
on  the  books  of  the  company  by  indorsement 
hereon  and  surrender  of  this  certificate,  and  on 
purchase  by  the  transferee  of  the  land  covered 
by  this  certificate.  The  land  covered  by  this 
certificate  is  described  as  follows,  to  wit." 
Here  follows  in  each  certificate  description  of 
land  owned  by  the  party  named  in  the  certifi- 
cate, or  by  his'grantee. 

In  1891.  and  again  in  1892,  defendant  levied 
in  due  form  certain  assessments  upon  its  capital 
stock,  which  assessments  becoming  delinquent 
the  stock  was  sold  and  the  plaintiff  became 
the  purchaser  thereof,  ««>.,  the  purchaser  of 
the  shares  of  sundrv  of  the  stockholders,  aggre- 
gating, say,  forty  shares  of  the  capital  stock  of 
defendant.  These  sales  are  shown  by  apt  aver- 
ment to  have  been  regular  in  form,  and  suffi- 
cient in  law  to  pass  the  title  to  such  shares,  so 
far  as  under  the  provisions  of  the  articles  of 
incorporation  and  b^-laws  of  defendant  and 
the  laws  of  California  might  be  done  bv  such 
sale.  Thereupon  plaintiff  applied  to  defend- 
ant, and  demanded  that  certificate  of  stock 
issue  to  him  for  the  shares  by  him  so  pur- 
chased, but  without  the  clause,  "Transferable 
on  the  books  of  the  company  by  indorsement 
hereon  and  surrender  of  this  certificate,  and  on 
purchase  hy  the  transferee  of  the  land  covered 
by  this  certificate."  followed  by  a  description 
of  the  land  so  covered.  The  defendant  refused 
to  deliver  to  plaintiff  the  certificates,  without 
the  above  clause  and  description  of  the  land 
being  incorporated  therein,  but  was  ready  and 
willing  to  issue  to  him  such  certificates  with 
said  clause  inserted.  Neither  plaintiff  nor  de- 
fendant owned  any  of  the  lands  described  in 
the  certificates  representing  the  shares  by  him 
purchased.  Plaintiff  also  demanded  that  de- 
fendant furnish  to  him  water  from  its  ditch,  to 
irrigate  land  by  him  owned  in  the  Hancho 
Santiago  de  Santa  Ana,  along  or  near  the  water 
ditches  of  defendant,  and  susceptible  of  irriga- 
tion therefrom,  and  from  the  waters  of  tne 
Santa  Ana  river.  The  water  so  demanded  was 
that  to  which  the  plaintiff  claimed  to  be  en- 
titled by  virtue  of  his  purchase  of  forty  shares 
of  stock  in  the  defendant  company  afore- 
said, and,  if  procured,  was  not  to  be  used  upon 
any  of  the  land  described  in  the  certificates 
representing  said  stock  so  purchased.  Plaintiff 
offered  to  pay  all  costs  and  expenses  of  deliv- 
ering the  water  as  fixed  by  defendant.  De- 
fendant refused  to  deliver  the  water  to  plain- 
tiff. 

Defendant's  demurrer  was  both  general,  for 
want  of  facts,  and  special  upon  various  grounds. 
As  to  all  the  special  grounds  set  forth  it  was 
overruled,  and  it  was  sustained  upon  the  sole 
ground  that  the  facts  alleged  did  not  constitute 
a  cause  of  action.  This  ruling  was  erroneous. 
Upon  the  facts  alleged  the  plaintiff  was  en- 
titled to  certificates  of  stock  in  the  form  in 
which  he  demanded  them;  that  is  to  say,  with- 
out an  indorsement  which  would  render  them 
valueless  to  him,  and  incapable  of  transfer. 
If  the  defendant  could  sell  the  stock  of  delin- 
quent shareholders, — as  it  assumed  to  do, — 
certainly  the  purchaser  was  entitled  to  receive 
certificates  for  his  shares  in  such  form  as 
would  enable  him  to  enjoy  the  ordinary  rights 
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of  a  stockholder,  unless  there  was  something 
in  the  charter  or  bv-laws  of  the  company  in- 
consistent with  sucn  rights.  The  validity  of  a 
bylaw  which  would  abridge  the  onfinary 
nffhts  of  a  purchaser  of  stock  at  a  delinquent 
sale  would  certainly  be  open  to  serious  ques- 
tion, and  much  of  the  argument  of  counsel 
has  been  devoted  to  this  feature  of  the  case. 
But  we  find  it  wholly  unnecessary  to  decide 
whether,  in  any  particular,  the  charter  or  by- 
laws of  the  defendant  are  in  conflict  with  the 
laws  of  the  state;  for,  as  we  construe  them^ 
they  are  entirely  consistent  with  plaintiff's  de- 
mand. The  charter  does  not  say  that  certif- 
icates of  stock  will  not  be  issued  until  the  sub- 
scriber or  purchaser  has  agreed  that  it  shall  be 
transferable  only  with  the  land  for  which  it  is 
issued,  etc.  What  it  does  say  is  that  the  com- 
pany will  deliver  no  water  except  upon  the 
conditions  named.  No  doubt  it  was  contem- 
plated in  the  or^nization  of  the  company  that 
stock  would  be  issued  only  to  such  subscribers 
as  had  land  of  the  requisite  character  to  enable 
them  to  receive  water,  and  that  the  certificates 
should  show  to  what  particular  tracts  the  right 
to  irrigate  was  attached.  But  for  the  case  of 
delinquent  stock  sold  for  assessments  no  pro- 
vision was  made,  either  expressly  or  by  impli- 
cation, in  the  charter  or  in  the  by-laws,  and 
therefore  the  rights  of  a  purchaser  at  such  sale 
must  be  determined  by  ihe  general  law.  Un- 
der that  law  he  has  a  right  to  receive  certifi- 
cates for  the  shares  he  has  purchased,  and  to 
come  into  the  corporation  as  a  shareholder  on 
the  same  footing  with  the  other  shareholders. 
If  shares  are  issued  to  him  without  the  special 
indorsement  insisted  upon  in  this  case  by  the 
defendant,  he  is  put  upon  the  same  footing 
with  other  shareholders,  and  that  without  any 
injury  to  the  company  or  infringement  of  its 
by-laws.  He  is  not,  by  virtue  of  the  mere 
issuance  of  the  shares,  entitled  to  receive  any 
water,  and  the  company  is  not  compelled  to 
deliver  any  water  at  any  time  or  place  or  in 
any  manner  inconsistent  with  its  charter  or 
rules.  Like  an  original  subscriber,  he  must 
become  the  owner  of  land  within  the  district 
designated  in  the  charter  and  in  other  respects 
conforming  to  its  conditions.  When  he  has 
acquired  such  land  he  may  then,  with  the  con- 
sent of  the  company,-— which  it  would  have  no 
right  unreasonably  to  withhold. — have  his 
shares  ascribed  to  such  land  by  indorsement 
on  the  certificate,  or  in  any  other  convenient 
method. 

The  company,  by  its  act  in  selling  the  delin- 
quent stock,  and  the  original  holder,  by  viola- 
tion of  the  condition  upon  which  he  held  it^ 
have  effectually  severed  the  connection  be- 
tween the  stock  in  question  here  and  the  land 
to  which  it  was  originally  ascribed,  and  thex« 
is  nothing  in  the  charter  or  by-laws  to  prevent 
its  assignment  to  other  lands  of  like  character 
-within  the  proper  district,  as  may  be  done  in 
the  analogous  case  expressly  provided  fof  in 
the  charter.  Until  this  is  done,  it  is  no  disad- 
vantage to  the  corporation  or  its  other  stock- 
holders that  these  shares  should  be  held  in  a 
form  that  will  enable  the  plaintiff  to  use  them 
or  transfer  them.  As  they  do  not  now,  and 
never  can ,  oblige  the  company  to  deliver  water 
to  the  plaintiff  or  any  assignee  until  they  are 
ascribed  to  land  of  the  requisite  character^ 
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there  is  do  reason  why  they  should  not  be 
issued  in  a  form  admitting  of  their  free  as- 
signment. Until  so  ascribed,  they  do  not  come 
within  either  the  letter  or  the  spirit  of  by-law 
No.  16,  which,  like  the  other  by  laws,  relates 
only  to  voluntary  transfers  by  shareholders, 
and  has  no  application  to  a  transfer  effected 
by  the  corporation  itself  through  the  medium 
of  a  delinquent  sale.  The  purchaser  at  a 
delinquent  sale  is  the  transferee,  uot  of  the 
former  owner  of  the  stock,  but  of  the  corpora- 
tion itself.  He  comes  in  on  the  footing  of  an 
original  subscriber;  at  least  he  can  claim  from 
the  corporation  all  the  privileges  of  a  sub- 
scriber, so  far  as  necessary  to  enable  him  to 
enjoy  the  fruits  of  his  purchase.  In  this  case 
the  plaintiff  shows  that  he  is  the  owner  of  land 
of  the  requisite  quantity,  location,  and  charac- 
ter upon  which  to  locate  this  stock,  and  we  can 
perceive  no  reason  why  he  should  not  have  the 
stock,  and,  if  he  demands  it,  have  it  located. 
It  is  certainly  a  strange  position  for  the  de- 
fendant to  uke  to  claim  that  its  vendee  has  no 
title  to  the  stock  it  has  sold  him,  or  to  claim 
that  he  has  only  such  a  title  as  will  make  him 
liable  for  assessments  without  any  right  to  the 
only  dividends  that  the  company  make-s  •'•  «.> 
water  furni^ed  for  irrigation. 

The  judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  the  superior  court 
to  overrule  the  demurrer. 

I  concur:  Van  Fleet.  J. 

Temple,  J.,  concurring: 

I  concur  in  the  judgment,  but  I  am  not 
willing,  even  by  silence,  to  seem  to  assent  to 
the  proposition  that  the  stock  of  a  corporation 
can  be  made  exempt  from  execution,  and 
practically  unassessable,  by  any  possible  by- 
laws. If  the  position  of  respondent  be  sus- 
tained, that  has  been  accomplished.  By  this 
scheme  the  water  rate  is  not  made  appurtenant 
to  the  several  tracts  of  land,  but  the  corpora- 
tion stock  is  thus  converted  into  an  appurte- 
nance. Make  one  of  the  tracts  a  homestead, 
and  the  stock  becomes  at  once  exempt  from 
execution,  and  the  corporation  can  no  longer 
collect  assessments  in  the  statutory  mode.  I 
do  not  dispute  the  proposition  that  one  who 
purchases  stock  is  bound  by  the  articles  and 
also  by  the  by-laws  of  the  corporation,  but  in 
this  state,  where  corporations  are  formed  under 
general  laws,  such  laws  are  themselves  part 
and  parcel  of  the  charter  of  the  corporation, 
and  as  such  are  beyond  the  control  of  the  cor- 
porators. They  can  make  no  by-laws  which 
conflict  with  or  displace  these.  These  laws 
expressly  make  stock  subject  to  execution  for 
the  debts  of  the  stockholder,  and  authorize 
the  directors  to  levy  assessments.  The  law 
also  provides  the  mode  in  which  the  assess- 
ment may  be  enforced  by  sale,  and  expressly 
declares  the  effect  of  the  sale.  Creditors  of 
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the  corporation  have  an  interest  In  this  power, 
and  may  sometimes  compel  the  corporation  to 
exercise  it.  It  cannot  be  waived  or  destroyed 
by  anything  in  the  by-laws,  or  by  any  contract 
between  the  stockholders.  Corporations  may 
be  formed  for  any  purpose  for  which  men  may 
lawfully  associate  themselves,  but  men  cannot, 
by  any  association  or  contract  between  them- 
selves, make  their  property  exempt  from  exe- 
cution. If  people  will  conduct  their  business 
by  means  of  corporations,  they  must  hold 
their  corporate  property  and  conduct  such 
business  under  the  corporation  laws  of  the 
state.  In  spite  of  all  they  can  do,  such  laws 
will  constitute  their  corporate  charters.  It  is 
not  necessary  to  say  what  rights  the  purchaser 
will  acquire  under  the  sale,  but  I  think  it  plain 
that  he  cannot  be  held  to  be  a  stockholder,  and 
liable  to  assessment,  and  still  be  deprived  of 
all  profits  as  a  stockholder,  nor  can  he  be  com- 
pelled to  purchase  any  particular  piece  of  land 
to  get  such  benefit.  Under  the  claim  of  re- 
spondent, if  the  former  owner  of  the  stock  has 
put  a  homestead  on  his  land,  the  corporation 
could  not  sell  the  land  to  collect  the  assess- 
ment, and  he  need  not  concern  himself  as  to 
the  ownership  of  the  stock  if  the  right  to  the 
use  of  the  water  has  become  an  appurtenance 
to  the  land.  And,  if  it  has  not  become  an  ap- 
purtenance, and  the  result  is  simply  that  the 
water  can  be  used  nowhere  else,  he  is  not 
much  worse  off.  for  the  stock  is  worthless  to 
anyone  else,  and.  if  not  in  law  inalienable,  has 
become  unsalable.  Such  a  scheme,  in  my 
opinion,  is  against  public  policy  as  declared  in 
the  statutes  concerning  corporations. 

I  concur:  Henslutw,  J. 

McFarland,  J.,  dissenting: 

I  dissent,  and  think  that  the  judgment 
should  be  afiSrmed.  There  is  nothing  in  the 
articles  of  incorporation  or  the  by-laws  that  is 
unconstitutional,  in  conflict  with  general  laws, 
or  for  any  reason  invalid ;  and,  in  my  opinion, 
the  charter  and  by-laws  clearly  provide  that 
there  shall  be  no  ownership  of  shares  of  stock 
in  gross;  that  is,  an  independent  ownership 
attached  to  the  person,  ana  not  by  virtue  of 
ownership  of  specific  land.  By-laws  bind  the 
company— the  body  corporate — as  well  as  the 
stockholders;  and  the  corporation  cannot  sever 
the  shares  of  stock  from  the  land  described  in 
them  by  the  device  of  a  sale  for  assessments 
any  more  effectively  than  it  could  do  so  in  any 
other  way.  It  could  collect  assessments  by 
suit,  but,  if  it  undertakes  to  dispose  of  the 
shares  assessed  at  forced  sale,  the  purchaser 
takes  them  impressed  with  thecharacter  given 
them  by  the  charter  and  by  laws;  and  if,  with 
that  character,  they  are  not  valuable  to  him, 
he  has  simply  made  a  bad  bargain  with  his 
eyes  open. 
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*!•  Where  the  instmment  ereatlnfir  a. 
trust  empowers  a  trustee  to  resi«rn  after 
acceptance,  a  resisrnation  in  the  manner  pointed 
out  by  such  instrument  will  be  valid. 

2.  An  instrument  of  writing*  by  which  one 
named  as  trustee  in  a  trust  deed,  after  reciting 
that  he  was  holding  In  trust  certain  lands,  etc., 
for  certain  named  beneficiaries,  more  fully  set 
forth  and  described  in  the  deed  creatinir  the 
trust,  did  thereby  resign  and  relinquish  said  trus- 
teeship, as  by  the  provisions  of  said  trust  deed 
he  claimed  theiright  and  authority  to  do,  is  a  res- 
ignation of  a  I  trust  already  accepted,  and  not  a 
refusal  to  accept  the  trust, 

8«  Under  a  power*g^ven  to  a  wife  to  ap- 
point and  choose  by  her  writing  under 
her  sealf  another  trustee  instead  of  the  one 
named  in  a  trust  deed  executed  by  her  husband 
conveylufir  real  and  personal  property  in  trust  for 
the  wife  and  her  children,  whenever  the  named 
trustee  should  wish  to  resign  his  trust,  or  should 
die  leaving  the  same  unfulfilled,  the  wife  has  au- 
thority to  appoint  her  husband  to  be  such  trus. 
tee  upon  the  resignation  of  the  one  named.  The 
husband^s  acceptance  of  such  appointment  binds 
him  to  execute  the  trust  according  to  its  terms, 
and  he  thereby  becomes  Invested  with  the  same 
powers,  and  is  subject  to  the  same  responsibili- 
ties, as  other  trustees;  and  the  wife  is  entitled  to 
the  same  protection  against  him  in  equity  as  any 
other  cestui  que  trust. 

4*  By  the  common  law  a  married  wo- 
man may»  without  the  concurrence  of  her  bus- 
band,  execute  a  power,  whether  given  to  her 
while  sole  or  married;  and  she  can  execute  such 
power  m  favor  of  her  husband. 

5*  The  power  to  appoint  a  trustee  upon 
certain  <sontingencies»  invested  in  a  mar- 
ried woman  by  a  deed  conveying  property  to  a 
trustee  for  the  benefit  of  the  married  woman  and 
her  children,  may  be  executed  by  the  married 
woman  without  her  husband^s  concurrence,  and 
without  the  formalities  required  by  our  statutes 
regulating  married  women*s  conveyances,  as 
such  statutes  have  no  reference  to  the  execution 
of  powers,  but  only  to  conveyances  of  the  mar- 
ried woman^s  property.  The  execution  of  such 
power  in  the  manner  prescribed  by  the  trust  deed 
will  be  sufficient. 

6.  Where  real  property  is  conveyed  in 
trusty  with  power  to  the  trustee  to  sell 
same*  and  with  authority  to  the  named  trustee 
to  resign,  and  power  to  a  beneficiary  to  'Ap- 
point .  .  .  another  trustee  instead  of  the" 
one  originally  named,  the  trustee  so  appointed 
taking  the  trusteeship  subject  to  the  trusts 
limited  In  the  trust  deed,  and  the  substituted 
trustee  sells  and  conveys  the  real  property  in  ac- 
cordance with  the  power  contained  in  the  trust 
deed,  the  purchaser  will  thereby  acquire  the 
legal  title,  although  the  resigning  trustee  failed 
to  convey  the  trust  property  to  his  successor. 

*Headnotes  by  Cabtvr,  J. 

Note.— For  husband  as  trustee  pf  wife,  see  also 
Riley  V.  Martlnelll  (Cal.)  21  L.  R.  A.  «;  Brown  v. 
Wright  (Ark.)  31  L.  R.  A.  407;  Meacliam  v.  Bunting 
(I1L)28L.  R.  A.618. 
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(December  21, 1897.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  of  Gadsden  County  in  favor 
of  plaintiffs  in  a  suit  to  set  aside  a  conveyance 
alleged  to  be  in  violation  of  the  terms  of  a  deed 
of  trust  and  to  appoint  a  new  trustee  for  the 
property.    Jdodifkd. 

Statement  by  Carter,  J. : 

On  June  4.  1890.  appellees  filed  their  bill  in 
equity  in  the  circuit  court  of  Gadsden  county, 
making  appellant  and  one  Mary  A.  Fraleigh 
defendants  thereto.  An  amended  bill  was  filed 
by  appellees  April  16,  1891,  whereby  it  was  al- 
leged that  on  January  18,  1864,  Emanuel  M. 
Fraleigh,  husband  of  defendant  Mary  A.  Fra- 
leigh, executed  a  trust  deed  of  conveyance  to 
one  Samuel  B.  liove,  a  certified  copy  of  which 
was  made  a  part  of  the  bill.  The  deed  refer- 
red to  purported  to  be  made  for  and  in  con- 
sideration of  the  great  love  and  affection  which 
the  grantor  bore  towards  his  wife  Mary  A.  Fra- 
leigh and  his  children,  Lillie  C,  Cornelia 
M.,  and  Clara  W.  Fraleigh,  as  well  as  in  con- 
sideration of  the  sum  of  $10  to  the  grantor 
paid;  and  it  conveyed  to  Samuel  B.  Love,  his 
heirs  and  assigns,  certain  real  and  personal 
property  in  Gadsden  county,  therein  described. 
The  deed  contained  the  following  provisions: 
"  To  have  and  to  hold  the  afore-granted  prop- 
erty to  the  said  S.  B.  Love,  his  heirs  and  as- 
signs, in  trust,  nevertheless,  for  the  sole  use  of 
the  said  Mary  A.  Fraleigh.  wife  of  the  said  E. 
M.  Fraleigh,  for  and  during  her  natural  life, 
and  after  death  to  such  children  as  she  may 
have  living  at  the  time  of  her  death,  share  and 
share  alike,  with  power  to  the  said  Samuel  B. 
Love  to  sell  any  portion  of  said  trust  estate, 
and  to  reinvest  the  proceeds  in  such  other 
property,  subject  to  the  above- described  trust, 
as  he  shall  deem  most  for  the  interest  of  said  trust 
estate,  with  power  to  the  said  Mary  A.  Fraleigh 
to  appoint  and  choose,  by  her  writing  under 
her  seal,  another  trustee  instead  of  the  said 
Samuel  B.  Love,  whenever  the  said  Samuel 
B.  Love  shall  wish  to  resign  said  trust,  or  shall 
die  leaving  the  same  unfulfilled;  said  trustee 
so  appointed  taking  said  trusteeship  subject  to 
the  trust  herein  limited." 

It  was  further  shown  by  the  amended  bill 
that  on  May  28, 1866,  Samuel  B.  Love  executed 
under  seal,  and  in  the  presence  of  two  sub- 
scribing witnesses,  an  instrument  in  writing, 
whereby,  after  recitine  that  said  Love  was 
holding  in  trust  certain  lands,  etc.,  for  Mary  A. 
Fraleigh  and  her  children,  more  fully  set  forth 
and  described  in  the  trust  deed  above  described, 
he  did  thereby  resign  and  relinquish  said  trus- 
teeship, as  by  the  provisions  of  said  trust  deed 
he  claimed  the  right  and  authority  to  do;  and 
on  the  same  day  Mary  A.  Fraleigh  executed 
under  seal,  ana  in  the  presence  of  two  sub- 
scribing witnesses,  an  instrument  in  writing, 
whereby,  after  reciting  the  trust  deed  before 
referred  to.  and  its  provision  empowering 
her  to  appoint  or  choose  another  trustee 
whenever  the  said  Love  wished  to  resign,  and 
that  said  Love  had  resigned  the  trusteeship, 
leaving  same  unfulfilled,  she  did,  by  virtue  of 
45 
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the  authority  vested  in  bar  by  said  trust  deed, 
constitute  and  appoint  £.  M.  Fraleigh  trustee 
in  lieu  of  said  Love.  Each  of  these  instru- 
ments was  proved  by  a  subscribing  witness, 
and  recorded  in  the  clerk's  office  of  Gadsden 
county  on  August  28,  1866. 

It  was  further  alleged  by  said  amended  bill 
that  appellant  was  in  possession  of  certain 
lands  described  in  the  trust  deed,  claiming  title 
to  same  by  virtue  of  a  deed  from  one  Samuel 
Hamblin.  who  received  deeds  to  said  lands 
from  Mary  A.  and  £.  M.  Fraleigh  (the  latter 
pretending  to  execute  said  deeds  as  trustee), 
dated  Januarv  20,  1874;  that  the  property  em- 
braced in  said  deed  had  *'  run  down  *'  and  was 
"goin^  to  waste,"  and  that  appellees  had  re- 
ceived no  benefits,  rents,  or  profits  therefrom 
since  the  date  of  said  deed  to  Hamblin;  that 
jippellant  and  Samuel  Hamblin  combined  and 
confederated  with  E.  M.  Fraleigh  and  other 
persons  to  destroy  the  force  and  effect  of  the 
trust  deed,  and  to  deprive  appellees  of  all  ben- 
efits that  might  arise  from  the  proper  control 
and  management  of  the  property,  in  order  that 
appellant  might  obtain  title  thereto  and  pos- 
session thereof  and  that  the  title  passed  to  the 
said  Samuel  Hamblin  for  little  or  no  con- 
sideration; that  the  proceeds  of  the  sale  were 
not  reinvested  as  required  by  the  trust  deed, 
and  that  appellant  knew  that  fact;  that  the 
appointment  of  Emanuel  M.  Fraleich  as  trus- 
tee was  unauthorized,  null  and  void,  the  said 
Mary  A.  Fraleigh  being  under  coverture,  the 
wife  of  said  E.  M,  Fraleigh,  at  the  time  of 
making  such  appointment;  tjiat  the  deeds  made 
by  virtue  of  said  appointment,  by  E.  M.  Fra- 
leigh. pretended  trustee,  and  the  said  Mary  A. 
Fraleigh,  to  Samuel  Hamblin,  and  the  one 
from  Hamblin  to  appellant,  passed  no  title, 
and  were  null  and  void. 

It  was  further  alleged  that  Samuel  B.  Love 
and  E.  M.  Fraleigh  were  dead;  that  appellees 
Louis  A.,  Albert  E.,  Lillie  F.,  Alliene,  and 
Emily  were  the  only  surviving  children  of 
Mary  A.  Fraleigh,  and  were  all  over  twenty- 
one  years  of  age,  except  Alliene  and  Emily, 
who  were  about  twenty  years  of  age.  The 
consideration  expressed  in  the  deeds  from  Fra- 
leigh and  wife  to  Hamblin  was  $700. 

The  bill  prayed  that  the  appointment  of  E. 
M.  Fraleigh  to  be  trustee,  the  deeds  to  Samuel 
Hamblin,  and  the  deed  to  appellant  be  de- 
clared illegal,  null,  and  void:  that  appellant  be 
required  to  produce  the  deeds  in  court  for  can- 
celation; that  a  trustee  be  ap]X)inted,  vice 
Samuel  B.  Love,  deceased,— and  for  general 
relief. 

The  separate  answer  of  appellant  to  the 
amended  bill  of  complaint  filed  May  19,  1891, 
admitted  the  execution  of  the  trust  deed  by  E. 
M.  Fraleigh;  the  appointment  of  E.  M.  Fra- 
leigh to  be  trustee  by  Mary  A.  Fraleigh;  the 
resignation  of  S.  B.  Love  as  trustee;  that  ap- 
pellant was  in  possession  of  certain  land  de 
scribed  in  the  trust  deed,  and  claimed  same 
under  a  de^d  from  Samuel  Hamblin,  who  ac- 
quired title  to  same  by  deeds  from  Mary  A. 
Fraleigh  and  Emanuel  M.  Fraleigh,  as  trus 
tee, — and  denied  that  the  property  had  run 
down  or  was  going  to  waste,  that  the  lands 
passed  to  Hamblin  for  little  or  no  considera- 
tion, that  the  proceeds  of  sale  were  not  rein- 
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vested  as  required  by  the  trust  deed,  and  that 
appellant  knew  that  fact. 

Appellant  by  his  answer  also  denied  all 
charges  of  combination  and  confederacy  made 
against  him  in  the  bill,  and  alleged  that  he 
purchased  the  lands  mentioned^n  the  bill  from 
Samuel  Hamblin  in  March,  1878,  in  good  faith, 
and  without  notice  of  any  equities  claimed  by 
appellees,  paying  therefor  the  sum  of  $1,500. 

The  case  was  set  down  for  hearing  on 
amended  bill  and  answer  of  appellant,  and  on 
November  4,  1898,  a  decree  was  rendered 
whereby  it  was  decreed  that  the  appointment 
of  E.  M.  Fraleigh  to  be  trustee,  by  Mary  A. 
Fraleigh,  his  wi^,  was  illegal,  null,  and  utterly 
void;  that  the  deeds  from  £.  M.  Fraleigh.  as 
trustee,  and  his  wife,  Mary  A  Fraleigh,  to 
Samuel  Hamblin,  passed  whatever  right,  title 
or  interest  Mary  A.  Fraleigh  might  have  bad  in 
the  property  attempted  to  be  thereby  conveyed, 
but  did  not  pass  any  right,  title,  or  interest  of 
the  children  of  Mary  A.  Fraleigh,  and  as  to 
such  children  the  deeds  were  absolutely  null, 
void,  and  of  no  effect  whatever;  that  the  deed 
from  Hamblin  to  appellant  passed  no  title 
whatever  to  any  lands  embraced  in  the  origi- 
nal trust  deed,  except  the  interest  or  estate 
which  Mary  A.  Fraleigh  had  therein,  and 
which  she  might  have  conveyed  to  Samuel 
Hamblin  in  the  deeds  to  him  before  mentioned, 
and  that  for  any  other  purpose,  or  to  any  other 
extent,  the  said  deed  from  Hamblin  to  appel- 
lant was  utterly  null,  void,  and  of  no  effect; 
that  D.  McMillan  be,  and  he  was  thereby,  ap- 
pointed trustee,  to  take  charge  of.  recover,  and 
manage  the  lands  d&«cribed  in  the  trust  deed 
from  Fraleigh  to  Love,  so  far  as  the  interest 
and  estate  of  the  children  of  Mary  A.  Fraleigh 
extended,  subject  to  the  same  trust  and  powers 
as  mentioned  in  the  original  trust  deed  in  re- 
spect to  said  children.  From  this  decree 
Stearns  entered  his  appeal  on  March  24,  1894, 
to  our  June  term,  1894,  claiming  in  his  peti- 
tion of  appeal  that  the  court  err^  in  decreeing 
(1)  that  the  appointment  of  E.  M.  Fraleigh  as 
trustee,  bv  his  wife,  was  illegal  and  void;  (2) 
that  the  deeds  from  Fraleiarh.  trustee,  and  his 
wife,  to  Samuel  Hamblin,  did  not  pass  to  Ham- 
blin any  right  orinterestof  Mary  A.  Fraleigh's 
children,  but  that  as  to  them  the  deed«  were 
absolutely  null  and  void;  (8)  that  the  deed 
from  Hamblin  to  appellant  passed  only  the 
interest  of  Mary  A.  (sleigh  in  the  lands  con- 
veyed, and  to  any  further  extent  was  null  and 
void;  (4)  the  appointment  of  D.  McMillan  to 
be  trustee. 

Mr.  Fred.  T.  Myers,  for  appellant: 

There  is  certainly  no  legal  obstacle  to  a  bus- 
band  being  appointed  trustee  of  his  wife's 
separate  estate  by  a  third  person.  In  fact 
where  there  is  a  separate  estate  created  for  the 
benefit  of  the  wife,  and  no  trustee  is  named  in 
the  instrument  creating  it,  the  husband,  by 
the  common  law,  becomes  the  legal  owner  of 
the  property,  charged  in  equity  with  the  trust 
to  hold  it  for  the  separate  use  of  the  wife. 

1  Bishop,  Married  Women,  ^  800;  Oeraidv. 
McKemie,  27  Ala.  166;  Friend  v.  (Hiter,  27 
Ala.  532;  Shirley  v,  Shirley,  9  Paige,  868; 
Croom  V.  Wright,  89  N.  C.  (4  Ired.  Eq.)  248. 

When  the  husband  is  the  trustee,  the  wife 
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has  the  same  remedies  against  him  for  the 
protection  of  her  estate  that  she  would  have 
against  a  stranger  acting  as  trustee. 

1  Bishop,  Married  Women,  g  801;  3  Story, 
Eq.  Jur.  S  1380;  Walker  v.  Beat,  76  U.  8.  9 
Wall.  753.  19  L.  ed.  818. 

Why  cannot  the  wife  exercise  the  unlimited 
power  of  appointment  given  her  in  the  instru- 
ment, by  selecting  her  husband  as^  trustee  in 
lieu  of  him  who  resigned  ? 

Waterman  v.  Bigffins,  28  Pla.  6«0. 

There  is  no  contractual  quality  in  the  act  of 
appointment.  The  contractual  relations  were 
created  and  established  at  the  execution  of  the 
trust  deed,  and  the  unrestricted  power  of  ap- 
pointment was  there  given.  The  act  of  ap- 
pointment is  simply  the  nomination  of  the  per- 
son to  execute  the  trusts  created  by  the  original 
instrument;  and  the  conjugal  relation  does  not 
forbid,  as  we  have  seen,  the  relationship  of 
trustee  and  cestui  que  trust  l)etween  husband 
and  wife. 

Tweedy  v.  Urquhart,  30  Qa.  446;  1  Perry, 
Tr.  $  296. 

If  the  appointment  was  valid  then,  under 
the  power  conferred  on  the  trustee  by  the  deed 
of  trust,  the  tru^ee,  Fraleigh,  had  full  author- 
ity to  sell  to  Hamblin. 

2  Perry,  Tr.  §764. 

This  is  not  a  case  where  the  purchaser  would 
be  held  to  see  to  a  proper  application  of  the 
proceeds  of  sale. 

2  Perry,  Tr.  §  794;  Doran  v.  WilUhire.  3 
Swanst.  699;  Balfour  v.  WeUand,  16  Ves.  Jr. 
157;  Lining  v.  Peyton,  2  Desauss.  Eq.  375; 
RedJieimer  v.  Pf/ron,  Speers,  Eq.  135;  Sims  v. 
Lively,  14  B.  Mon.  433;  Steele  v.  Leviiay,  11 
Gratt.  454:  Potter  v.  Gardner,  26  U.  8.  12 
Wheat.  499,  6  L.  ed.  706;  Haueer  v.  JS/iore,  40 
N.  C.  (5  Ired.  Eq.)  857;  Oarneit  v.  Macon,  6 
Call.  (Va.)  308;  Tiffany  &  Bullard,  Trusts  & 
Trustees,  764. 

A  bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice,  expressed  or  implied, 
is  entitled  to  full  protection. 

1  Perry,  Tr.  §  218;  2  Perry,  Tr.  §  828; 
Ounnell  v.  Cockerill.  79  111.  79. 

Mr,  W.  H.  Ellis  for  appellees. 


Carter,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  having  failed  to  argue  the 
fourth  error  assigned  in  the  petition  of  appeal, 
we  treat  it  as  abandoned.  The  principal  ques 
tion  involved  by  the  other  assignments  is 
whether  the  appointment  of  E.  M.  Fraleigh  to 
be  trustee,  bjr  his  wife,  under  the  power  of  ap- 
pointment given  her  by  the  terms  of  the  trust 
deed,  was  a  valid  act.  If  so.  and  the  deeds  to 
Hamblin  passed  title,  the  appellant,  being  a 
purchaser  for  value  from  him,  without  notice 
of  any 'equities  claimed  by  appellees,  would 
obtain  a  good  title.  Saunders  v.  Richard,  35 
Fla.  28.  The  hearing  in  the  court  below  was 
upon  bill  and  answer,  and  it  will  be  observed 
that  the  answer  denied  that  the  sale  to  Hamblin 
was  for  little  or  no  consideration,  that  the  pro- 
ceeds of  the  sale  had  not  been  reinvested,  and 
all  charges  of  fraud  and  conspiracy  on  the 
part  of  appellant  to  obtain  title  to  the  prop- 
erty. The  deeds  to  Hamblin  expressed  a  con- 
sideration of  $700,  and,  in  the  absence  of  actual 
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notice,  the  appellant  could  only  be  charged 
with  constructive  notice  to  the  extent  of  that 
furnished  by  the  record  of  the  trust  deed,  and 
of  those  to  Hamblin. 

It  is  insisted  by  appellees  that  the  appoint- 
ment of  E.  M.  Fraleigh  to  be  trustee  was  void, 
because— First,  the  trustee.  Love,  could  not, 
after  having  accepted  the  trust,  resign  or 
renounce  it;  second,  a  married  woman  can- 
not appoint  her  husband  trustee  of  a  trust 
created  by  him  for  the  benefit  of  herself  and 
children;  third,  the  execution  of  the  instrument 
of  appointment  was  not  joined  in  by  Mrs.  Fra- 
leigh's  husband,  nor  did  she  acknowledge  its 
execution  separate  and  apart  from  her  hus- 
band. 

1.  The  general  rule,  that  a  trustee  cannot, 
after  having  accepted  a  trust,  resign  or  re- 
nounce it  at  bis  pleasure,  contended  for  by 
appellees,  is  unquestionably  correct:  but  it  is 
equally  true  that,  where  the  instrument  creat- 
ing the  trust  empowers  a  trustee  to  resign  aft- 
er acceptance,  a  resignation  in  the  manner 
pointed  out  by  such  instrument  will  be  valid. 
1  Perry,  Tr.  g  274:  2  Lewin.  Tr.  *646;  Tif- 
fany  &  Bullard,  TrusU  &  Trustees,  p.  536. 
It  is  not  denied  that  the  trust  deed  authorized 
Mr.  Love  to  resign,  nor  that  his  resignation 
was  in  strict  accordance  with  the  authority; 
but  the  appellees  ask  us  to  construe  the  written 
resignation  as  a  refusal  to  accept  the  trust, and 
it  is  insisted  that  Mrs.  Fraleigh  had  no  authority 
to  appoint  another  trustee  in  case  of  Mr.  Love's 
refusal  to  accept  the  trust, but  only  in  the  event 
of  his  resignation.  The  instrument  expressly 
recites  the  fact  that  Mr.  Love  was  holdings 
property  in  trust,  and  it  referred  to  the  trust 
deed  for  a  description  of  the  property  so  held 
and  to  its  provisions  authorizing  him  to  resign. 
If  he  was  holding  the  property  in  trust,  as  de- 
clared by  this  instrument,  he  had  accepted  the 
trusteeship,  and  the  instrument  was  what  it 
purported  to  be,— a  resignation  of  the  trust, 
and  not  a  refusal  to  accept  it. 

2.  It  is  argued  by  appellees  that  the  ap- 
pointment of  E.  M.  Fraleigh  as  trustee  of  a 
trust  created  by  him  for  his  wife  and  children 
would  defeat  the  object  of  the  trust,  and  his 
acceptance  would  amount  to  a  revocation 
thereof;  and  we  are  referred  to  the  case  of 
Robinson  v.  Dart,  Dud.  Eq.  128.  31  Am.  Dec. 
569.  and  to  the  cases  of  Richards  v.  Chambers, 
10  Ves.  Jr.  580;  Magtoood  v.  Johnston,  1  Hill, 
Eq.  228,  and  Ewivg  v.  Smith,  3  Desauss.  Eq. 
417,  5  Am.  Dec.  557,  cited  therein,  as  sustain- 
ing this  proposition.  The  last  two  eases  have 
no  reference  to  the  question  under  considera- 
tion. The  case  of  Richards  v.  Chambers,  10 
Ves.  Jr.  580,  as  quoted  in  the  first  named  case, 
would  go  far  towards  sustaining  the  contention 
of  appellees,  but  a  reference  to  the  official  re- 
port of  the  case  shows  that  it  sustains  the  con- 
trary view.  There  the  property,  by  a  mar- 
riage settlement,  was  secured  to  the  sole  and 
separate  use  of  the  wife  for  life,  and,  if  she 
survived  her  husband,  to  her  absolutely;  but, 
if  she  died  before  her  husband,  it  was  to  go  to 
such  persons  as  she  by  will  or  deed  might  ap- 
point, and,  in  default  of  appointment,  to  her 
executors  or  administrators.  The  husband  and 
wife  by  petition  applied  to  have  a  part  of  the 
trust  property  then  in  court  transferred  to 
them;  the  wife  having  executed  an  appoint- 
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ment  in  favor  of  the  husbaDd,  and  expressed  a 
desire,  upon  an  ezaminatiOD  de  bene  etae,  that 
the  petition  be  granted.  The  court  said: 
"The  wife,  having  a  separate  estate  for  life, 
might,  according  to  the  doctrine  of  many 
cases,  part  with  that  life  interest.  She  might 
also  execute  an  appointment  in  favor  of  her 
husband,  or  of  any  person,  which  appointment 
in  the  event  of  her  death  in  his  life  would  be 
a  valuable  and  effectual  disposition  of  the 
property.  But  the  question  .  .  .  is.  whether 
the  contingent  interest  which  the  wife,  while 
sui  juris  has  secured  to  herself  in  the  event  of 
her  surviving  her  husband,  can,  through  the 
interposition  of  this  court,  be  given  up  by  her 
while  in  a  state  of  coverture."  The  question 
in  that  case  was  as  to  a  contingent  Interest,  over 
which  the  wife  had  no  power  of  appointment 
'  by  contract;  and  the  proposition  was  distinctly 
recognized  that  she  could  exercise  a  power  of 
appointment,  even  in  favor  of  her  husband. 
In  Sobinson  v.  Dart,  Dud.  Eq.  128,  81  Am. 
Dec.  569,  application  was  made  to  a  court  of 
equity  to  appoint  a  husband  trustee  for  his 
wife.  The  court  declined  to  appoint  him,  or 
to  direct  that  the  wife's  separate  property  be 
turned  over  to  him:  holding,  not  that  he  was 
incompetent  or  disqualified,  but  that  he  was  an 
improper  person  to  whom  to  commit  the  trus- 
teeship. The  reasons  advanced  by  the  court 
were  that,  if  appointed,  he  would  be  constantly 
tempted  to  use  the  authority  and  influence  of  a 
husband  to  assume  the  disposal  of  the  property 
to  his  own  uses,  and  induce  his  wife's  acquies- 
cence, and  that  a  court  of  equity  should  not 
place  a  wife  in  such  a  situation  that  she  might 
be  compelled  to  go  into  equity  to  call  her  hus- 
band to  account  for  breaches  of  his  duty  as 
trustee.  To  the  same  effect,  see  Boykin  v.  ^Gip- 
Us,  2  Hill,  Eq.  200.  29  Am.  Dee.  67:  Ez  parte 
Hunter,  Rice,  Eq.  293;  Dean  v.  Lanford,  9 
Rich.  Eq.  423. 

In  none  of  the  cases  referred  to  by  appellees 
was  any  question  involved  as  to  whether,  un- 
der a  power  to  appoint  new  trustees,  a  mar- 
ried woman  could  appoint  her  husband;  nor 
was  it  held  that  a  husband  was  incompetent  or 
disqualified  to  be  a  trustee  for  his  wife. 
There  is  a  very  clear  and  obvious  distinction 
between  the  incompetency  and  the  unfitness  of 
a  person  for  the  position  of  trustee,  and  between 
the  power  of  an  individual  to  select  a  trustee, 
and  the  duty  of  a  court  in  appointing  one. 
F<yrsier  v.  Abraliavi,  L.  R.  17  Eq.  361.  The 
general  rule  is  that  any  person  may  be  ap- 
pointed a  trustee  who  is  capable  of  confidence, 
of  holding  real  and  personal  property,  and  of 
executing  the  trust.     3  Kerr,  Real  Prop.  §  1728; 

1  Perry,  Tr.  §5  b9;  Tiffany  &  Bullard,  Trusts 
&  Trustees,  825.  It  is  not  denied  that  the  hus- 
band in  this  case  was  capable  of  everything  re- 
quired by  the  general  definition,  and  that  he 
was  in  fact  a  competent  trustee  for  his  children 
under  the  same  deed.  Then  why  not  for  his 
wife?  In  equity  he  has  been  frequently  held 
to  be  a  trustee  for  his  wife,  and  prior  to  any 
recent  statutes  regulating  married  women's 
property,  in  all  cases  where  real  estate  was 
conveyed  direct  to  the  wife  during  coverture, 
for  her  sole  and  separate  use,  exclusive  of  her 
husband,  he  was  in  equity  deemed  a  trustee 
for  the  wife,  and  as  such  held  the  legal  title. 

2  Story,  Eq.  Jur.  §  13b0;  I  Bishop,  Married 
39  L.  R.  A. 


Women,  §800;  Porter  v.  Bank  of  Rutland,  19 
Vt.  410;  Bennet  v.  DavU.  3  P.  Wms.  816;  Con- 
tcay  V.  Bale,  4  Hayw.  (Tenn.)  1,  9  Am.  Dec. 
748;  Walker  v.  Beat,  76  U.  S.  9  Wall. 
743,  19  L.  ed.  814.  And  where  an  estate  was 
given  to,  or  engaged  to  be  held  by,  a  husband, 
for  the  use  of  his  wife,  the  husband  was 
thereby  constituted  a  trustee  for  the  separate 
use  of  the  wife.  Darley  v.  Darley,  3  Atk.  399: 
M*Lean  v.  Longlands,  6  Ves.  Jr.  71;  Rich  v. 
CockeU,  9  Ves.  Jr.  869;  Walter  v.  Hodffe,  2 
Swanst.  92;  2  Story,  Eq.  Jur.  §  1372.  While 
a  court  of  equity,  perhaps,  would  never  have 
appointed  Mr.  Fraleigh  to  be  trustee  of  the 
trust  created  by  him  for  his  wife  and  children, 
and  would  probably  have  removed  him  from 
the  position,  upon  proper  application,  after  he 
was  appointed,  yet  there  is  no  absolute  rule  of 
law  rendering  him  incompetent  to  act  in  that 
capacity,  if  appointed  by  authority  of  the  in- 
strument creating  the  trust,  or  in  any  other 
legal  manner.  1  Perry,  Tr.  §  59;  1  Lewin, 
Tr.  *4l.  Neither  did  the  appointment  of  Mr. 
Fraleigh,  and  his  acceptance  thereof,  revoke 
the  trust  deed.  On  the  contrary,  his  accept- 
ance bound  him  to  execute  the  trust  according 
to  its  terms;  and  he  was  invested  with  the  same 
power,  and  subject  to  the  same  responsibilities, 
as  other  trustees.  an<i  the  wife  was  entitled  to 
the  same  protection  in  equity  as  any  other 
cestui  que  trust.  1  Bisho|),  Married  Women, 
§  801;  Walker  v.  Beal,  76  U.  S.  9  Wall.  743, 19 
L.  ed.  814;  2  Story.  Eq.  Jur,  g  1380:  Ticecdy 
V.  Urquhart,  30  Ga.  446.  In  this  latter  case, 
by  an  antenuptial  settlement  between  Ephraim 
Tweedy  and  Isabella  Hadley,  made  in  contem- 
plation of  marriage,  certain  personal  property 
was  conveyed  to  a  trustee  for  the  sole  use  of 
Isabella,  *  separate  from  and  wholly  free  from 
the  control  of  her  intended  husband,  or  any 
future  husband,"  with  a  provision  authorizing 
Isabella  to  appoint  any  other  person  trustee  in 
the  place  of  the  one  named  in  the  deed,  should 
he  die  or  resign.  The  trustee  having  resigned, 
Isabella,  then  the  wife  of  Tweedy,  appoint^l 
her  husband  trustee,  in  accordance  with  the 
power  contained  in  the  deed.  The  court  held 
that  there  was  nothing  in  the  relation  of  hus- 
band and  wife,  nor  in  the  clause  of  the  settle- 
ment in  quotation  above,  depriving  the  wife  of 
the  right  to  appoint  her  husband  trustee,  under 
the  power  reserved  in  the  settlement,  and  that 
his  appointment  was  valid. 

8.  At  common  law  a  married  woman  could, 
without  the  concurrence  of  her  husband,  exe- 
cute a  power,  whether  the  power  was  given  to 
her  while  sole  or  married.  4  Kent,  Com.  *324: 
GHdley  v.  Wynant,  64  U.  S.  28  How.  500,  16 
L.  ed.  411;  Gridley  v.  Westbrook,  64  U.  S.  503. 
16  L.  ed.  412;  Armstrong  v.  Eerns,  61  Md.  364: 
Thompson  v.  Perry,  2  Hill,  Eq.  204.  29  Am. 
Dec.  68;  Barnes  v.  Irwin,  2  U.  S.  2  Dall.  199. 
1  L.  ed.  348.  And  she  could,  in  such  cases^ 
execute  the  power  in  favor  of  her  husband. 
Wood  V.  Wood,  L.  R.  10  Eq.  220;  Taylor  v. 
Eastman,  92  N.  C.  601;  3  Kerr,  Real  Prop. 
§§  1857,  1859:  Richards  v.  Chambers,  10  Ves. 
Jr.  580.  As  the  appointment  of  a  trustee  in 
this  case  was  the  exercise  of  a  mere  power,  and 
at  common  law  a  married  woman  could  exer- 
cise such  power  without  the  assent  of  her  bus- 
band,  it  only  remains  to  be  seen  whether  this 
rule  of  the  common  law  had  been  changed  by 
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any  statute  of  this  state  at  the  time  of  the  exe- 
cution of  the  power  in  question  in  this  case. 
We  are  very  clearly  of  the  opinion  that  it  had 
not.  The  statutes  in  force  at  that  time  requir- 
ing the  joinder  of  the  husband,  and  a  sef^arate 
acknowledgment  of  the  wife,  were  applicable 
only  to  transfers  and  conveyances  of  the  wife's 
property.  Act  Feb.  4,  1885,  §  1;  Act  March 
6.  1845.  §  4. 

The  designation  of  a  person  to  act  as  trustee, 
and  hold  the  legal  title  to  property  of  which 
she  was  a  beneficiary,  was  not  a  transfer  by  her 
of  the  trust  property,  or  any  Interest  therein. 
Her  appointment  conferred  no  title  upon  her 
husband  in  the  trust  property.  His  title,  pow- 
ers, and  duties  were  derived  from,  and  deter- 
mined by,  the  original  trust  deed,  not  from 
her  appointment.  Her  power  to  appoint  pos- 
sessed none  of  the  elements  of  an  estate.  Nor- 
Jket  V.  Hawkins,  98  N.  C.  892;  4  Kent,  Com. 
337;  Patterson  v,  Lawrence,  83  Ga.  708,  7  L. 
R.  A.  143;  Schley  v.  McCeney.  36  Md.  266;  3 
Kerr,  Real  Prop,  ^g  1850,  1851;  Cranston  v. 
Crane,  97  Mass.  459,  93  Am.  Dec.  106. 

4.  It  is  also  insisted  that  the  substituted 
trustee  acquired  no  title  to  the  property  which 
he  could  convey  without  a  deed  from'  the  re- 
tiring trustee.  The  trust  deed  authorized  the 
named  trustee  to  resign.  He  did  resign,,  and 
thereupon  ceased  to  be  trustee.  Mrs.  Fraleigh 
was  authorized  to  choose  and  appoint  another. 
She  did  so,  and  thereupon  E.  M.  Fraleigh,  by 


the  express  language  of  the  trust  deed,  took  the 
trusteeship,  subject  to  the  trust  in  the  deed 
limited.  Even  if  the  trust  property  was  not, 
by  the  language  of  the  trust  deed,  effectually 
transferred  to  the  new  trustee  upon  his  ap- 
pointment, without  a  formal  conveyance  from 
Mr.  Love,  yet  by  his  appointment  Mr.  Fra- 
leigh became  the  rightful  trustee,  and  as  such 
could  unquestionably  have  maintained  actions 
against  Mr.  Love  for  conveyances  and  posses- 
sion of  the  trust  property.  NdbU  v.  Meymott, 
14  Beav.  471;  2  Lewin.  Tr.  *650.  If  the  Un- 
guage  of  the  trust  deed  was  insufficient  to  vest 
title  to  the  trust  property  in  Mr.  Fraleigh,  but 
was  sufficient  to  constitute  him  a  trustee  upon 
Mrs.  Fraleigh's  appointment,  then  the  legal 
title  remained  in  Mr.  Love,  as  a  naked  trust; 
and,  upon  the  execution  of  the  power  of  sale 
contained  in  the  trust  deed  by  the  new  trustee, 
the  title  passed  to  the  purchaser  (at  least,  so 
far  as  ihelcestuis  que  trustent  were  concerned), 
by  force  of  the  terms  of  the  trust  deed  granting 
power  to  sell,  and  by  the  deed  of  the  new  trus- 
tee executed  under  that  power.  National 
Webster  Bank  v.  Eldridge,  115  Mass.  424. 

The  decree  of  the  Circuit  Court,  except  the 
paragraph  appointing  /).  McMillan  as  trustee, 
is  reversed,  with  directions  to  dismiss  the  bill 
and  amended  bill,  as  against  the  appellant.  In 
other  respects  the  decree  is  affirmed. 

Rehearing  denied  January  25,  1898. 


GEORGIA  SUPREME  COURT. 


B.  F.   WILCOX,  Plff,  in  Err.. 

V, 

STATE  of  Georgia. 


(. 


.Ga.. 


.) 


^Inasmuch  as  there  can  be  no  doubt  that 
the  words  *'  domestic  animals,'*  as  used 
Id  that  clause  of  the  Constitution  authorizing 
the  fireneral  assembly  to  "Impose  a  tax  upon  such 
domestic  animals  as,  from  their  nature  and  hab- 
its, are  destructive  of  other  property,"  were  in- 
tended to  refer  to  dogs,  it  follows  inevitably  that 
the  dog:  is  classed  by  the  fundameutal  law  of  the 
state  as  "a  domestic  animal;'^  and  therefore  an 
act  of  cruelty  to  a  dog  is  indictable  under  6  708  of 
the  Penal  Code. 

(June  U,  1897.) 

ERROR  to  the  Superior  Court  for  Wilcox 
County  to  review  a  judgment  convicting 
defendant  for  cruelly  treating  a  dog.    Affirmed, 
The  facts  are  stated  in  the  opinion. 

♦Headnote  by  Fish,  J. 


NOTB.— As  to  railroad  liability  for  killing  dogs, 
see  note  to  Si.  Louis  8.  W.  R.  Co.  v.  Btanfleld  (Ark.) 
37  L.  R,  A.  66e. 

For  cruelty  to  animals,  see  Com.  r.  Lewis  (Pa.)  11 
L.  R.  A.  522,  and  some  cases  in  note;  also  Waters  v. 
People  (Colo.)  33  L.  R.  A.  836. 
89  L.  R.  A. 


Messrs,  Cutts  &  Lawson  for  plaintiff  in 
error. 

Messrs.  Tom  Eason,  Solicitor  General,  and 
M.  E.  Land  for  the  State. 

Fish,  J.,  delivered  the  opinion  of  the  court: 
An  accusation  in  the  county  court  of  Wil- 
cox county  charged  B.  F.  Wilcox  with  the  of- 
fense of  cruelty  to  a  domestic  animal,  under 
§  703  of  the  Penal  Code,  which  provides  that 
'•every  person  who  shall  instigate,  engage  in, 
or  do  anything  in  furtherance  of  an  act  of 
cruelty  to  a  domestic  animal,  shall  be  punished 
as  for  a  misdemeanor."  The  animal  alleged 
to  have  been  cruelly  treated  was  a  dog.  The 
accused  •  demurred  to  the  accusation  on  the 
ground  that  a  dog  is  not  a  domestic  animal. 
The  demurrer  was  overruled,  and  this  ruling 
was  sustained  upon  certiorari,  whereupon  the 
accused  excepted.  The  sole  question  made, 
therefore,  is  whether  a  dog  is  a  domestic  ani- 
mal. There  is  some  conflict  in  the  decisions 
of  the  courts  of  different  states  on  the  subject, 
but  the  decided  weight  of  authority  seems  to 
be  that  a  dog  is  a  domestic  animal.  Some  of 
the  leading  cases  so  holding  are  State  v.  Mc- 
Duffle,  84  N.  H.  526,  69  Am.  Dec.  516;  Hur- 
Uy  V.  State,  30  Tex.  App.  333;  State  v.  OiUs, 
125  Ind.  124;  Dodson  v.  Mock,  20  N.  C.  (4  Dev. 
&  B.  L.)  146;  and  Shaw  v.  Craft,  37  Fed.  Rep. 
317.  The  case  of  Pation  v.  State,  93  Ga.  Ill, 
is  cited  by  counsel  for  plaintiff  in  error  as  au- 
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thority  that  a  dog  is  not  a  domestic  animal . 
The  sole  questioa  decided  in  that  case  was  that 
g  729  of  the  Penal  Code,  which  is  in  these 
words:  *'AU  other  acts  of  wilful  and  malicious 
mischief,  in  the  injuring  or  destroying  any 
other  public  or  private  property  not  herein 
enumerated,  shall  be  misdemeanors"— does  not 
apply  to  injuring  or  killing  animals  of  any 
kind,  and  therefore  the  wilful  and  malicious 
killing  of  a  dog  was  not  an  indictable  offense 
under  that  section.  The  discussion  by  Justice 
Lumpkin  in  that  case  as  to  whether  or  not  a 
dog  was  property,  while  quite  interesting,  was 
not  necessary  for  the  determination  of  the 
questions  as  ruled.  This  court,  ia  Oraham  ▼. 
i^ith  (decided  at  the  last  term)  28  S.  E.  225, 
held  that  "the  owner  of  a  dog  has  such  a  prop- 
erty in  it  as  will  enable  him  to  maintain  an 
action  of  trover  for  its  recovery  in  case  of  its 
wrongful  conversion."  Whatever  the  status 
of  the  dog  may  be  elsewhere,  we  think  the 
fundamental  law  of  this  state  classes  it  as  *'a 
domestic  animal"  in  that  clause  of  the  Consti- 
tution (Civ.  Code,  g  5888)  authorizing  the  gen- 
eral assembly  to  * 'impose  a  tax  upon  such 
domestic  animals  as,  from  their  nature  and 
habits,  are  destructive  of  other  property." 
There  can  be  no  doubt  that  the  words  "domes- 
tic animals."  as  there  used,  were  intended  to 
refer  to  dogs,  and  therefore  an  act  of  cruelty 
to  a  dog  is  indictable  nnder  §  708  of  the  Penal 
Code,  and  there  was  no  error  in  overruling  the 
certiorari. 
Judgment  affirmed. 

All  the  Justices  concur. 


James  ALLEN,  Plff.  in  Err,, 

V. 

T.  J.  PEARCE. 


(. 


.Ga.. 


.) 


*While  the  term  "agr^d/*  as  applied  to 
human  belnfcs,  ia  not,  for  all  purpoees, 
susceptible   of  precise  definition,  and 

while  It  is  not  practicable  to  arbitrarily  fix  a 
period  of  life  at  which  the  condition  of  beinff 
aged  may  be  said  to  have  certainly,  betrun,  it  is 
safe  to  bold  that  a  man  sixty-six  years  old  is  en* 
titled  to  an  exemption  of  his  property  from  levy 
and  sale,  under  that  clause  of  the  Constitution 
(Civ.  Code,  1  5012)  allowing  this  right  to  ''every 
aged  or  infirm  person."  This  is  true  although  the 
applicant  may  be  a  hale  and  hearty  man. 

fMay  22. 1897.) 

ERROR  to  the  Superior  Court  for  Talbot 
County  to  review  a  judgment  refusing  to 
set  apart  to  plaintiff  as  an  aued  person  a  home- 
stead free  from  execution.     Rerersed, 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  J.  Bull,  for  plaintiff  in  error: 

Code,  §  2002,  provides  that  every  aged  per- 
son shall  be  entitled  to  a  homestead.' 

The  allotted  life  of  a  man  is  three  score  years 
and  ten  (seventy)  years.    90  Psalm,  10th  verse. 

*Headnote  by  Fish,  J. 


Note.—  The  question  who  is  **aged*^  seems  to  be 
a  novel  one. 

On  the  question  who  is  a  '*child,**  see  Collins  v. 
State  (Ga.)  35  L.  R.  A.  601. 
89  L.  a  A. 


This  plaintiff  only  lacks  four  years  of  living 
his  allotted  time. 

Webster's  definition  of  "aged"  is  an  old  per- 
son "having  lived  almost  to  or  bevond  the  us- 
ual time  allotted  to  that  species  or  beings." 

Evidently  the  legislature  intended  to  give  a 
homestead  to  an  aged  person  whether  he  ts  in- 
firm or  not,  and  the  statutes  make  "aged"  or 
"infirm"  persons  two  separate  and  distinct 
grounds. 

J/«Mrs.  J.  H.  Worrlll,  J.  H.  McOekee, 
and  Brannon*  Hatcher,  ft  Martin  for  de- 
fendant in  error. 

Fish*  J.,  delivered  the  opinion  of  the  court: 

On  January  11,  ISf^,  James  Allen  applied 
to  the  ordinary  of  Talbot  county  for  the  setting 
apart  of  a  homestead  and  exemption  to  himselT 
as  an  aged  person,  alleging  in  his  petition  that 
he  was  sixty  six  years  of  a&e.  T.  J.  Pearce.  a 
creditor  of  the  applicant,  filed  an  objection  on 
the  ground  that  Allen  was  not  hu  aged  person 
in  contemplation  of  law.  The  homestead  was 
granted,  and  the  objector  appealed  to  the  supe- 
rior court.  On  the  trial,  there,  it  appeared  that 
the  applicant  was  sixty-six  years  old.  and  that 
he  was  hale  and  hearty.  The  judge  directed  a 
verdict  in  favor  of  the  objector,  on  the  ground 
that  the  petition  and  evidence  did  not  show  that 
the  applicant  was  entitled  to  a  homestead.  This 
ruling  is  assigned  as  eiTor.  It  will  be  observed 
that  the  sole  question  made  by  this  record  is 
whether  a  man  sixty-six  years  of  age,  though 
hale  and  hearty,  is  entitled  to  an  exemption  of 
his  property  from  levy  and  sale  under  that 
clause  of  the  Constitution  (Civ.  Code.  ^  5912) 
allowing  this  ri^ht  to  "every  aged  or  infirm 
person."  The  right  is  to  every  aged  or  infirm 
person.  If  he  be  aged,  he  is  entitled  to  the  ex- 
emption, whether  he  be  infirm  or  not.  So,  if 
he  be  infirm,  he  has  the  right  to  it,  without  re- 
gard to  his  age.  It  would  be  difficult  to  desig- 
nate an  exact  period  of  life  when  one  might 
with  certainty  be  said  to  have  become  aged; 
yet  there  are  certain  ages  fixed  by  our  statutes, 
which,  when  attained,  relieve  a  man  of  some 
of  the  burdens  of  citizenship.  After  he  reaches 
the  age  of  fifty  years,  he  is  no  longer  subject  to 
road  duty;  and  after  he  is  sixty  years  old  he  is 
relieved  of  poll  tax,  and,  at  his  option,  of  jury 
services.  It  has  been  held  in  an  English  case 
that  persons  fifty  years  of  age  arc  a^ed. 
Pomeroy  v.  WiUicay,  L.  R.  42  Ch.  Div.  510. 
There  a  testator  directed  that  the  interest  of  a 
fund  should  forever  "be  divided  into  annuities 
of  ten  pounds  each,  and  to  be  paid  half-yearly, 
to  an  equal  number  of  men  and  women  not 
under  fifty  years  of  a^.  Unitarians,  and  who 
attend  Lewin's  Mead  L  nitarian  Chapel  or  chap- 
els in  Bristol."  The  question  was  whether  or 
not  the  gift  was  charitable,  and  it  was  held  that 
persons  not  under  fifty  years  of  aire  were  aged 
persons,  within  the  meaning  of  the  statute  of 
charitable  uses  (48  Eliz.  chap.  4).  providing  for 
gifts  "for  the  relief  of  aged  and  impotent  and 
poor  people,"  and  that  tfie  bequest  was  good  as 
a  charitable  gift. 

While  we  are  not  to  be  understood  as  fixing 
with  accuracy  the  time  when  human  bein^ 
become  aged,  yet  we  deem  it  safe  to  hold  that 
a  man  sixty-six  years  old,  though  hale  and 
hearty,  is  entitled  to  homestead  and  exemption 
under  the  above-cited  constitutional  provision. 

Judgment  revered. 
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Clara  P.  BASS,  Appt, 

V. 

METROPOLITAN  WEST  SIDE  ELE- 
VATED  RAILROAD  COMPANY  et  at. 

(68  U.  S.  A  pp.  642,  82  Fed.  Rep.  857.) 

1.  A  tenant  has  no  rl^ht  to  remove  a 
building^  placed  by  him  upon  the  leased 
property  under  a  stipulation  requirinsr  htm  to 
make  the  erection,  keep  It  Insured  and  in  repair, 
and  requiring  the  lessor  to  purchase  it  at  the  ex- 
piration of  the  term  or  to  renew  the  lease  for  a 
spedfled  time,  at  the  expiration  of  which  the 
title  should  pass  to  the  lessor,  and  it  is  Immaterial 
that  a  lien  is  reserved  in  favor  of  the  lessor  to 
enforce  performance  of  the  leseee^s  covenants. 

8.  The  lessor's  a^^reement  to  the  ereo- 
tion  of  a  biilldinflp  upon  the  leased  premises 
which  varies  from  that  called  for  by  the  lease 
will  prevent  his  subsequently  enforcing  the 
specifications  of  the  contract. 

8.  A  tenant  who  has  csovenanted  to 
erect  and  keep  in  repair  a  building  on  the 
leased  premises  cannot  by  Improving  one  part  of 
it  acquire  the  right  to  destroy  another  part. 

4.  Injunction  will  not  be  reftised  to  pre- 
vent the  destruction  of  a  portion  of  a  building 
because  it  is  small  and  insignificant  In  compari- 
son with  the  space  that  remains. 

5*  The  ri^ht  to  remove  a  portion  of  a 
leased  building  for  the  oocui>ation  of  its 
tracks  is  not  acquired  by  a  railroad  company 
without  condemnation  proceedings  by  purchas- 
ing the  leasehold  with  the  assent  of  the  lessor,  al- 
though the  building  was  erected  by  the  tenant 
under  a  stipulation  in  the  lease  which  required 
the  lessor  to  make  him  certain  compensation  for 
it  at  the  expiration  of  the  lease. 

6.  Injunction  may  issue  to  compel  the 
restoration  by  a  railroad  company  of  a  por- 
tion of  a  building  on  a  leasehold  which  has  been 
acquired  by  It,  and  which,  without  making  com- 
pensation therefor,  it  has  removed  to  make  space 
for  the  laying  of  its  tracks. 

(October  20,  1897.) 

APPEAL  by  plaintiff  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Northern  District  of  Illinois  dismissing  a  bill 
to  enjoin  defendants  from  occupying  and  us- 
ing  certain  real  estate  belonging  to  her  for  rail- 
road purposes.     Reversed. 

Before  Woods  and  Jenkins,  Circuit  Judges, 
and  Grosscvp,  District  Judge. 

Statement  by  Woods*  Circuit  Judge: 
This  appeal  is  from  a  decree  dismissing  a 
bill  for  an  injunction  against  the  occupation 
and  use  for  railroad  purposes  of  real  estate  in 
Chicago,  between  Van  Buren  and  Jackson 
streets,  fronting  to  the  east  on  Market  street, 
and  extending  to  the  Chicago  river  on  the 
west,  described  as  lot  10  in  the  subdivision  of 
lots  2,  3.  and  4  in  block  84,  school  section  ad- 
dition to  Chicago.  The  essential  facts,  as 
shown  by  the  bill,  answer,  and  proofs  are  these; 


Note.— As  to  mandatory  injunction,  see  note  to 
MoundSTille  v.  Ohio  River  R.  Co.  (W.  Va.)  20  L.  R. 
A.|161;  also  Central  Trust  Co.  v.  Moran  (Minn.)  29 
I/.1R.  A.  212. 
89  L.  R  A. 


In  1888,  the  appellant.  Clara  F.  Bass,  leased 
the  premises  to  John  P.  AUgeld  for  the  term  of 
ninety  years,  at  an  annual  rental  of- $3, 500  for 
the  first  five  years,  and  of  $2,750  for  the  next 
five  years,  and  thereafter  of  5  per  centum  of 
the  **fair  salable  value  of  the  leased  premises, 
exclusive  of  the  building  or  buildings,"  to  be 
ascertained  by  appraisement  on  July  1,  1808, 
and  every  succeeding  tenth  year,  but  at  no 
time  to  be  less  than  $2,750  per  annum;  the 
tenant  paying  all  taxes,  rates,  charges,  and  as- 
sessments, and  maintaining  in  good  repair 
buildings  and  improvements.  Of  the  numer- 
ous provisions  and  covenants  in  the  lease, 
binding  upon  or  for  the  benefit  of  the  respec- 
tive parties,  their  heirs,  representatives,  or  as- 
signs, those  especially  pertinent  to  the  present 
discussion  are,  in  substance,  the  following: 
The  tenant  shall  forthwith  erect  on  the  prem- 
ises "a  good  and  substantial  building  of  brick, 
stone,  and  such  other  material  as  is  commonly 
used  on  the  outside  and  in  the  inside  of  first- 
class  mercantile  buildings,  the  foundations  and 
walls  to  be  sufSciently  strong  to  support  a 
building  eight  stories  high,  and  the  building 
to  be  at  least  seven  full  stories  in  height  above 
the  grade  of  the  street,  and  to  cost  not  less 
than  the  sum  of  $50,000.  according  to  designs, 
plans,  and  specifications,  to  be  approved  in 
writing  by  the  lessor,  .  .  .  and  in  accord- 
ance with  the  building  ordinances  of  the  city 
of  Cbicaffo,  covering  the  entire  premises  afore- 
said/' The  tenant  shall  keep  the  buildine  in- 
sured for  three  fourths  of  its  value,  and,  in 
case  of  destruction  or  damage  by  fire,  "shall 
rebuild  or  repair  the  same  upon  designs,  plans, 
and  specifications  to  be  approved  by  the  said 
party  of  the  first  part,  ...  so  that  the 
building  shall  entirely  cover  said  premises,  and 
shall  be  at  least  seven  full  stories  in  height 
above  the  grade  of  the  street,  also  of  such  ma- 
terials and  with  such  foundations  and  wails  as 
shall  be  approved  by  said  parly  of  the  first 
part,  ...  to  cost  not  less  than  $36,000, 
exclusive  of  foundations,  and  have  the  same 
rebuilt  and  ready  for  occupancy  within  eight- 
een months  from  such  loss  and  destruction;" 
and  in  case  of  failure  to  rebuild,  all  insurance 
money  shall  belong  to  the  lessor.  In  the  event 
of  the  determination  of  the  lease  before  the  ex- 
piration of  the  term  for  breach  of  any  cove- 
nant herein,the  building,fixtures,  and  improve- 
ments on  the  premis^  shall  be  forfeited  to 
and  become  the  property  of  the  owner  of  the 
fee,  '* without  any  compensation  therefor''  to 
the  tenant.  At  the  end  of  the  term  of  ninety 
years  the  owner  of  the  fee  shall  either  purchase 
the  building,  fixtures,  and  improvements  on  the 
premises,  paying  60  per  cent  of  their  cash 
value,  as  determined  by  an  appraisement  pro- 
vided for,  or  make  a  new  lease  for  forty  years 
on  the  terms  of  the  original  lease,  except  that, 
in  lieu  of  the  clause  for  the  purchase  of  build- 
ing, it  shall  be  provided  that,  if  the  lease  ex- 
pires by  lapse  of  time  or  otherwise,  the  building 
or  buildings  with  all  improvements  and  fix- 
tures then  on  the  premises,  shall  become  and 
be  the  property  of  the  owner  of  the  fee,  with- 
out rendering  any  compensation  therefor.  The 
tenant  shall  at  no  time  permit  any  part  of  the 
premises  to  be  occupied  adversely  to  the  inter- 
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est  or  title  of  the  lessor.  No  assi^ment 
of  the  lease  shall  be  made  without  giving  the 
owDer  of  the  fee  the  option  to  buy  the  lease- 
hold interest  at  the  price  of  the  proposed  as- 
signment. "In  order  to  secure  the  payment 
01  all  rent  due,  accruiog,  or  to  accrue  under 
this  lease,  and  also  all  sums  advanced  or  paid 
for  taxes,  duties,  rates,  charges,  assessments,  or 
impositions  as  aforesaid,  or  due  upon  any  other 
account  whatever,  and  for  which  said  lessor, 
her  heirs,  executors,  administrators,  or  assigns, 
may  be  entitled  to  repayment  hereunder,  she, 
he,  or  they  shall  have  at  all  times  a  first  and 
valid  lien  upon  all  improvements  and  tene- 
ments, and  the  materials  thereof,  which  may 
be  at  any  time  put  upon  fhe  said  leased  prem- 
ises, .  .  .  meaniD^aod  intending  hereby  to 
give  the  partjr  of  the  first  part,  her  heirs,  ex- 
ecutors, administrators,  and  assigns,  a  valid 
and  first  lien  upon  any  and  all  buildings,  im- 
provements, and  other  property  on  said  prem- 
ises belonging  to  the  party  of  the  second  part, 
his  heirs,  executors,  administrators,  and  as- 
signs, as  security  for  the  payment  of  said  rent 
in  the  manner  aforesaid,  any thin^ hereinbefore 
contained  to  the  contrary  notwithstanding." 
A  seven  story  brick  building  was  accordingly 
erected  at  a  cost  of  more  than  $50,000,  and 
covering  th©»entire  lot  except  a  strip  5  or  6  feet 
wide,  next  to  the  river. 

In  1894,  the  appellee,  the  Metropolitan  West 
Side  £)eva(ed  Railroad  Company — a  corpora- 
tion organized  to  operate  an  elevated  railroad 
in  Chicago,  acquired  the  premises  adjacent  to 
the  appellant's  lot  on  the  north  extending  from 
Market  street  to  the  river,  and  having  removed 
existing  buildings,  constructed  thereon  an  ele- 
vated railroad  upon  which  its  trains  ran,  and 
for  some  months  prior  to  the  filing  of  the  bill 
had  been  running,  in  their  passage  to  and  from 
the  western  division  of  the  city.  In  order  to 
connect  its  road  with  the  loop  elevated  railroad 
in  process  of  construction  in  the  city,  the 
Metropolitan  Comp&ny  found  it  necessary  to 
cutaway  the  northeast  corner  of  the  appellant's 
building  above  the  first  storv  thereof,  and.  in 
order  to  accomplish  that  end  without  resort  to 
proceedings  for  condemnation  under  the  stat- 
ute of  the  state,  procured  an  assignment  to  it- 
self oU  the  leasehold  estate;  Altgeld  having 
assigned  in  1889  to  John  J.  Mitchell,  who  on 
August  29,  1895,  assigned  to  the  Metropolitan 
Company.  These  assignments  were  made 
with  the  consent  of  the  appellant.  Upon 
cominff  into  possession  and  before  the  filing  of 
the  bill,  the  Metropolitan  Company  proceeded 
to  cut  away  the  northeast  corner  of  the  building 
above  the  first  story,  the  portion  removed  being 
in  the  form  of  a  prism,  with  three  plane  faces 
extending  from  the  top  of  the  building,  the 
lines  of  section  of  the  walls  being  13.4  feet 
on  the  north  and  12.4  feet  on  the  east  from 
the  northeast  corner  of  the  building.  A  freight 
elevator  which  had  been  in  that  corner  was 
removed,  and  re  erected  next  to  the  north  wall 
at  a  point  half  way  from  Market  street  to  the 
river.  According  to  the  plans  in  evidence,  no 
supporting  columns  have  been  or  will  be  placed 
upon  the  land  of  the  appellant,  but  the  portion 
of  the  first  story  now  cut  down  will  be  crossed 
by  a  girder  upon  which  will  rest  the  track 
connecting  the  road  of  the  Metropolitan  Com- 
pany on  the  north  side  of  the  premises  with 
a9L.RA. 


the  road  of  the  Union  Consolidated  Elevated 
Railroad  Company  in  front  of  the  premises  on 
Market  street.  The  Metropolitan  Company  is 
insolvent,  and  its  road  Is  in  the  hands  of  a  re- 
ceiver, the  respondent  and  appellee  Dickson 
and  MacAUister. 

The  prayer  of  the  bill  is  that  the  appellee 
MacAUister  be  enjoined  from  placing  the  pro- 
posed structure  across  the  premises,  and  from 
running  trains  thereon  within  the  lines  of  the 
lot;  that  the  receiver  be  required  to  perform 
the  covenants  of  the  lease,  to  restore  the  build- 
ing to  the  condition  in  which  it  was  before  the 
cutting  off  of  the  comer,  and  thereafter  to 
maintain  the  same  in  accordance  with  the  terms 
of  the  lease;  and  that,  in  default  thereof,  the 
lease  be  forfeited,  and  the  premises  surren- 
dered to  the  appellant. 

It  is  shown  that  the  Metropolitan  Company 
paid  Mitchell  for  the  leasehold  $84,000,  and, 
in  addition  expended  upon  the  property,  for 
necessary  improvements  and  repairs,  more 
than  $10,000,  and  that  in  its  present  condition 
the  building  is  a  better  security  for  the  pay- 
ment of  rent  and  the  performance  of  other 
covenants  of  the  lease  than  it  was  before  the 
Metropolitan  Company  took  possession.  The 
Constitution  of  Illinois  of  1870  (art.  2,'g  13) 
provides  that  * 'private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just 
compensation,"  which,  "when  not  made  by 
the  state,  shall  be  ascertained  by  a  jury,  as 
shall  be  prescribed  by  law;"  and  by  article  11, 
§  14,  it  is  provided :  "The  right  of  trial  by  jury 
shall  be  held  inviolate  in  all  trials  of  claims 
for  compensation,  when  in  the  exercise  of  the 
said  right  of  eminent  domain,  an^  incorpora- 
ted company  shall  be  interested  either  for  or 
against  the  exercise  of  said  right."  Section 
2  of  "an  Act  to  Provide  for  the  Exercise  of  the 
Right  of  Eminent  Domain'  '(2  Starr  &  C.  Ajido. 
Stat.  (III.)  chap.  47)  requires  the  party  author- 
ized to  take  or  damage  the  property,  or  the  rail- 
road company  which  proposfs  to  lake 
property,  to  file  in  court  "a  petition,  setting 
forth  by  reference  his  or  their  authority  in  the 
premises,  the  purpose  for  which  said  property 
is  sought  to  be  taken  or  damaged,  a  descrip- 
tion of  the  property,  the  names  of  all  persons 
interested  therein  as  owners  or  otherwise  as 
appearing  of  record,  if  known,  or  if  not  known 
stating  that  fact,  and  praying  such  judge  to 
cause  the  compensation  to  be  paid  to  the  owner 
to  be  assessed.  .  .  .  Persons  interested, 
whose  names  are  unknown,  may  be  made  par- 
ties defendant  by  the  description  of  the  un- 
known owners;"  and  by  §  11,  provides  that 
"any  person  not  made  a  party  may  become 
such  by  filing  his  cross  petition,  setting  forth 
that  he  is  the  owner  or  has  an  interest  in  the 
property,  and  which  will  be  taken  or  damaged 
by  the  proposed  work;  and  the  rights  of  such 
last-named  petitioner  shall  thereupon  be  fully 
considered  and  determined." 

The  opinion  of  the  court  below  is  in  the 
record,  but  has  not  been  reported. 

2dr.  Henry  S.  Robbina  for  appellant. 

Messrs.  John  P.  Wilson  and  W.  'W. 
Gurley,  for  appellees: 

The  railroad  company  being  the  owners'of 
the  leasehold  estate  and  buildings  upon  the 
premises  in  question,  and  in  possession  of  the 
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same,  has  tbe  right  to  devote  all  or  any  portion 
of  said  premises  to  railroad  purposes  without 
resorting  to  proceedings  under  the  eminent  do- 
main act  to  acquire  the  interest  of  the  lessor. 

The  railroad  company  is  the  judge  of  the 
necessity  for  the  appropriation  of  the  property. 

Bavyman  v.  Venice  cfe  C,  R.  Co,  102  111.  459; 
Smith  V.  Chicago  <fc  W.  L  R.  Co.  105  111.  511: 
0*Hare  y.  Chicago,  M,  dt  N,  R.  Co.  189  111. 
151. 

Where  premises  sought  to  be  taken  are  un- 
der lease,  and  a  portion  only  of  tbe  premises 
are  taken,  the  tenant  is  not  relieved  from  tbe 
obligation  to  pay  the  full  amount  of  rent  re- 
served in  the  lease,  and,  during  the  continuance 
of  the  lease,  the  landlord  is  entitled  to  no  com- 
pensation for  the  taking  of  tbe  premises,  but 
only  damages  to  his  reversion. 

StubbingB  v.  Evaneton,  186  III.  87.  11  L.  R. 
A.  839,  and  cases  therein  cited;  Stetwn  v.  Chi- 
cago dk  E.  R.  Co.  75  111.  74;  Peoria  dt  R.  I.  R. 
Co.  V.  Sehertz,  84  111.  185;  Penn  Mut.  L.  Ins. 
Co.  V.  Heist,  141  III.  S5\Ptirker  v.  Catholic  Bish- 
op of  Chicago,  14«  111.  158;  White  v.  Metropoli- 
tan West  Side  Elev.  R.  Co.  154  III.  620. 

The  appellant  has  not  been  damaged  by  tbe 
changes  made  in  the  building^ by  tbe  appellee, 
the  Metropolitan  West  Side  Elevated  Railroad 
Company. 

Any  judgment  for  damages  obtained  by  the 
appellant,  on  account  of  or  by  reason  of  the 
construction  or  operation  of  the  railroad  of 
the  railroad  company,  would  be  a  first  lien 
upon  the  entire  railroad  property  of  the  rail- 
road company,  superior  to  its  mortgage  indebt- 


Penn  Mut.  L.  Ins.  Co.  v.  Heiss,  141  111.  85. 

Tbe  bill  of  complaint  in  this  case  is  a  bill  for 
specific  performance,  and  under  the  rules  of 
law  governing  such  cases  relief  will  not  be 
granted  as  a  matter  of  absolute  right  to  either 
party,  but  will  be  given  or  withheld,  in  the 
discretion  of  the  court,  as  the  circumstances 
may  appear. 

Uhieago  Municipal  Gaslight  A  Fuel  Co.  v. 
Lake,  180  111.  42;  Willardy.  Tayloe,  75 U.  8.  8 
Wall.  557,  19  L.  ed.  501;  Chicago,  B.  &  q.  R. 
Co.  V.  Reno,  113  111.  89;  Chicago  dt  A.  R.  Co. 
V.  Shoeneman,  90  111.  258;  Franz  v.  Orton,  75 

m.  100. 

Neither  the  railroad  company  nor  its  receiver 
has  violated  any  of  the  covenants  of  the  lease 
in  question  here. 

IJawes  V.  Fazor,  161  111.  440. 

The  alterations  made  in  the  building  and  the 
proposed  construction  and  use  of  railroad 
tracks  do  not  constitute  waste. 

Hawes  v.  Favor,  161  111.  440. 

Woods,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  net  disputed  that  injunction  is  the  proper 
remedy  against  the  appropriation  of  land  for 
the  use  of  a  public  corporation  which  has  not 
acquired  a  right  to  the  proposed  use  either  by 
purchase  or  by  condemnation;  and,  contraiy 
to  tbe  general  rule  that  equitable  relief  is 
granted  only  when  equitable  considerations 
require  it,  the  injunction  in  such  cases  may  be 
and  perhaps  more  frequently  than  otherwise  is, 
sought  in  vindication  of  a  purely  legal  rieht; 
and,  if  the  technical  right  and  a  threatened  in- 
fraction of  it  be  established,  the  relief  will  be 
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granted  without  inquiry  into  the  general 
equities  of  the  case.  By  this  we  do  not  mean 
that  a  specific  equity,  like  an  estoppel,  may  not 
be  a  defense  to  such  a  suit;  but,  if  a  complete 
defense  be  not  shown,  the  court  will  not  refuse 
tbe  relief  on  grounds  of  equitable  discre- 
tion, as  it  might  do  in  a  suit  for  specific  per- 
formance or  rescission  or  other  cause  involving 
no  special  constitutional  or  statutory  right  of 
such  a  nature  as  to  be  capable  of  vindication 
or  enforcement  only  bv  injunction.  '*In  cases 
of  this  character,"  said  the  supreme  court  of 
Illinois  in  Cobb  v.  Illinois  dt  St.  L.  R.  dt  Coal  Co. 
68  III.  283, 285,  ^'courts  of  equity  have  acted  on 
broader  principles  [than  in  ordinary  cases],  and 
have  adopted  as  a  rule  that  an  injunction  will  be 
granted  to  prevent  a  rail wav  company  from  ex- 
ceeding the  powers  granted  in  their  charter. 
.  .  .  The  courts  do  not  require,  where  the 
effort  is  manifested  by  a  railway  company  to 
wrongfully  appropriate  private  property,  or 
force  their  structures  to  places  not  authorized, 
that  there  should  be  a  want  of  a  remedy  at 
law."  And  in  Lewis  on  Eminent  Domain 
(§  682),  it  is  said,  in  substance,  that  the  luris- 
diction  of  equity  in  such  cases  may  be  placed 
upon  tbe  broad  grounds  that  when  the  power 
of  eminent  domain  has  been  delegated  to  pub- 
lic officers  or  others  who  are  threatening  to 
make  an  appropriation  of  private  property  to 
public  uses  in  excess  of  the  power  granted,  or 
without  complying  with  tbe  conditions  on 
which  the  right  to  make  the  appropriation  is 
given,  equity  will  prevent  the  threatened 
wrong,  "without  regard  to  the  question  of  ir- 
reparable damages  or  the  existence  of  legal 
remedies  which  may  afford  a  money  compen- 
sation." The  controlling  inquiry  therefore  is 
whether  the  Metropolitan  Company,  which,  it 
is  not  denied,  has  been  in  rightful  possession, 
has  appropriated  or  is  about  to  appropriate 
any  part  of  the  leased  premises  to  a  corporate 
use  which  is  not  justified  by  tbe  lease. 

It  is  not  to  be  doubted  that,  by  consenting  to 
the  transfer  of  the  leasehold  to  tbe  railroad 
company,  the  appellant  consented  to  any  use 
of  the  property  which  was  permitted  to  the 
original  lessee;  but  it  is  not  to  be  Inferred  that 
she  thereby  consented,  as  it  is  contended  she 
did,  to  the  particular  use  proposed,  since  there 
were  various  other  railroad  purposes  which 
might  have  been  in  contemplation,  and  which 
in  no  sense  would  have  been  |inconsistent  with 
any  condition  or  covenant  of  the  lease.  Of 
the  elaborate  and  forceful  argument  made  here 
on  the  part  of  the  appellees  the  primary  propo- 
sition is  that  "the  railroad  company,  being  the 
owner  of  the  leasehold  estate  and  of  the  build- 
ings upon  the  premises  in  question,  and  in  pos- 
session of  the  same,  hfis  the  right  to  devote  all 
or  any  portion  of  the  premises  to  railroad  pur- 
poses without  resorting  to  proceedings  under 
the  eminent  domain  act  to  acquire  tbe  interest 
of  the  lessor."  As  corollary  or  subordinate 
propositions,  it  is  asserted  that  the  appellant 
has  not  been  damaged  by  the  changes  made  in 
the  building;  that  the  bill  of  complaint  is  a  bill 
for  specific  performance,  on  which  relief  need 
not  be  granted  as  a  matter  of  absolute  right; 
that  neither  the  railroad  company  nor  its  re- 
ceiver has  violated  any  covenant  of  the  lease; 
and  that  the  alterations  made  in  the  building 
and  the  proposed  construction  and  use  of  rail- 
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Toad  tracks  do  not  constitute  waste.  In  the 
first  of  these  propositions  is  the  lezplicii  asser- 
tion, on  which  the  entire  argument  mainly  de- 
pends, that  the  railroad  company  owns  the 
building  erected  upon  the  leased  premises;  and 
the  same  view  finds  expression  in  the  opinion 
of  the  court  below,  where,  after  reference  to 
some  of  the  provisions  in  the  lease,  it  is  said, 
'*In  other  words,  the  building  now  on  the 
premises  is  subject  to  a  lien  for  the  rents  to  be- 
come due."  While  it  is  true  that  the  intention 
to  give  the  lessor  a  lien  upon  the  building,  as 
well  as  ''upon  all  improvements  and  tenements, 
and  the  materials  thereof  which  may  be  at  any 
time  put  upon  the  said  leased  premises,''  and  on 
"other  property"  of  the  tenant  on  the  premises, 
is  very  explicitly  declared,  and  it  is  also  stipu- 
lated that  at  the  end  of  the  term  the  owner  of 
the  fee  shall  purchase  the  building  or  extend 
the  term  of  the  lease,  it  is  clear  upon  the  whole 
instrument  that  in  no  event  was^a  removal 
from  the  premises  of  the  building,  which  the 
lessee  undertook  to  erect  and  keep  in  re- 
pair, contemplated.  On  no  conceivable  con- 
tingency can  there  arise  under  the  contract  a 
right  on  the  part  of  the  lessee  to  remove  the 
building,  even  were  it  a  physical  possibilitv  to 
do  so.  In  contemplation  of  law,  the  building 
was  intended  to  be,  and  accordingly  in  the  proc- 
ess of  construction  it  became,  a  part  of  the 
realty.  **The  well-settled  rule  is.  that  such 
erections  as  this  become  a  part  of  the  land,  as 
each  stone  and  brick  are  added  to  the  struc- 
tuie."  KuOer  v.  SmWt,  69  U.  8.  2  Wall.  491, 
17  L.  ed.  830;  Elwes  v.  Maw,  3  East,  88;  Tiffl 
V.  Ilorton,  58  N.  Y.  380,  13  Am.  Rep.  587; 
Sanders  v.  Tankers.  t68  N.  Y.  491;  Ford  v. 
CM,  20  N.  Y.  844;  Deane  v.  Hutchinson,  40 
N.  J.  Eq.  88;  Fortman  v.  Ooepper,  14  Ohio  St. 
558;  SvDord  v.  Low,  122  111.  487;  Dooley  v. 
Grist,  25  111.  558;  Corrignn  v.  Chicago,  144  111. 
587,  21  L.  R.  A.  212.  See  also  Eawes  v.  Fa- 
wr,  161  111.  440,  cited  by  the  appellees.  In 
legal  effect,  the  contract  was  that  the  lessee 
should  erect  upon  the  premises  for  the  lessor  a 
building,  and  maintain  it  in  good  repair  to  the 
end  of  the  term  of  the  lease,  and  that  in  con- 
sideration therefor  (the  rent,  taxes,  and  other 
charges  meanwhile  having  been  discharged) 
the  lessor  should  then  pay  to  the  lessee  the 
specified  percentage  of  the  appraised  cash 
value  of  the  building,  or,  at  her  option,  ex- 
tend the  term  of  the  lease.  Though  in  form 
the  lessor  is  bound  to  purchase  the  building, 
the  evident  intention  is  simply  that,  in  one  or 
the  other  mode  prescribed,  compensation  shall 
be  made  for  the  erection  of  the  structure,  and 
for  keeping  it  in  repair  during  the  term  of  the 
lease.  As  a  covenant  running  with  the  land, 
this  may  be  a  charge  upon  the  entire  property, 
but  not  upon  the  building  alone.  Against  this 
construction  of  the  lease,  it  is  urged  that  the 
declaration  of  a  lien  on  the  building  is  made 
meaningless;  but  it  is  to  be  observed  that, 
without  a  stipulation  therefor,  the  landlord 
could  have  no  lien  on  fixtures  or  other  movable 
property  of  the  tenant;  and  since  it  is  not  al- 
ways easy  to  determine  certainly  what  is  or  is 
not  removable  as  a  fixture,  it  was  not  neces- 
sarily ill  advised  or  unnecessary  to  include  the 
building  in  the  stipulation  for  a  lien. 

The  proposition  being  established  that  the 
title  to  the  building,  like  that  to  the  land,  is  in 
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the  appellant,  it  results  that  the  rights  of  the 
parties  in  other  respects  must  be  determined 
on  that  basis;  that  is  to  say,  by  the  same  roles 
as  if  the  building  in  its  original  form  of  con- 
struction, with  its  comer  intact,  had  been  upon 
the  lot  when  the  lease  was  executed.  The  con- 
tract required  that  the  structure  should  cover 
the  entire  lot,  and  should  cost  not  less  than  a 
stated  sum.  but  it  was  always  competent  for 
the  parties  to  waive  any  term  of  the  agreement: 
and  when,  with  the  consent  of  the  lessor,  and 
by  choice  of  the  lessee,  a  building  was  con- 
structed at.a  larger  cost  than  was  stipulated, 
and  upon  foundations  which  did  not  include 
a  part  of  the  lot  next  to  the  river,  the  rights 
and  obligations  of  the  parties  became  the  same 
as  if  the  actual  construction  and  cost  had  been 
specifically  required  by  the  lease.  And  so 
if,  by  the  original  construction,  the  north- 
east corner  had  been  of  the  shape  caused 
by  cutting  away  the  stories  above  the 
first,  that,  being  assented  to,  would  have  be- 
come the  structure  of  the  contract;  and  the 
question  before  us  would  have  been,  as  sug- 
gested in  the  opinion  below,  whether,  without 
the  consent  of  the  appellant,  the  railroad  com- 
pany, by  virtue  of  its  rights  as  assignee  of  the 
leasehold  estate,  could  lay  its  girder  and  track 
andVun  its  cars  as  it  proposes  to  do.  The  repairs 
made  on  the  building  by  the  railroad  company, 
after  it  took  possession,  were  for  the  most 
part  necessary,  and  therefore  came  wiihin  the 
covenant  to  repair;  but  if  they  had  been  entirely 
voluntary,  and  if  other  improvements  were 
made,  whereby  the  premises  have  an  increased 
value,  the  buifdiug,  nevertheless,  remained  the 
property  of  the  appellant.  The  railroad  com- 
pany did  not,  by  repairing  or  improving  one 
part,  acquire  a  right  to  destroy  another  part: 
and  it  is  not  material  to  the  question  of  relief 
by  injunction  that  the  floor  space  of  the  part 
removed  is  small  and  insignificant  in  compari- 
son with  the  space  that  remains.  With  all 
repairs  and  improvements,  the  building  as  it 
stood  at  the  instant  when  the  cutting  away 
of  the  comer  was  commenced,  l)elongea  to  the 
appellant.  The  title  to  the  space  taken  and 
the  reversionary  right  to  the  use  of  it  were  hers, 
and,  as  we  conclude,  it  was  not  the  privilege  of 
the  railroad  company,  without  her  consent,  to 
remove  any  part  of  the  structure  in  order  to 
occupy  the  space  with  its  tracks,  the  right  to  do 
so  not  having  been  acquired  by  condemnation. 
The  removal  of  the  corner,  for  whatever 
purpose  done,  it  seems  clear,  on  the  author- 
ities cited,  was  an  act  of  waste,  which  before 
its  commission  inight  have  been  enjoined. 
Brock  V.  Dole,  66  Wis.  142;  Phelan  v.  Bo^Uin. 
25  Wis.  679:  Bunt  v.  Browne,  Sausae  &  S. 
178;  Davenport  v.  Magoon,  18  Or.  8,  57  Am. 
Rep.  1 ;  Kidd  v.  Dennison,  6  Barb.  9;  Aifate  v. 
Lowenbein,  57  N.  Y.  604;  Stetson  v.  Day,  51  Me. 
484;  Cannon  v.  Barry,  59  Miss.  289;  6  Wail, 
Act.  &Def.  288, 239;  28  Am.  &  £og.  £nc.  Law, 
p.  870.  But  whether,  in  any  case  where  the  ques- 
tion is  solely  one  of  waste  already  committed, 
and  no  appropriation  of  property  to  corporate 
use  is  intended,  the  court  would  interfere  to 
compel  reconstruction  or  a  repair  of  the  waste, 
is  not  the  present  question.  If  it  were,  possi- 
bly it  would  be  proper  to  give  weight  to  such 
equitable  considerations  as  that  the  appellant's 
security  is  not  to  be  impaired,  and  toother  like 
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suggestioDs  which  have  been  urged;  bat  when, 
as  here,  waste  has  been  committed  by  remov- 
ing a  substantial  part  of  the  building  which 
was  intended  to  be  a  permanent  structure,  for 
the  purpose  of  making  way  perpetually  or  in- 
definitely for  the  track  of  a  railroad,  the  work 
of  removal  is  not  to  be  considered  by  itself,  but 
as  a  step  in  the  execution  of  a  scheme  to  take 
property  for  a  corporate  use  without  making 
compensation,  which  as  already  stated,  the 
court  will  enioin,  though  the  right  invaded  be 
a  purely  legal  or  technical  one.  Only  in  that 
way  can  the  policy  of  the  enactments  against 
the  taking  of  private  property  for  corporate 
uses  without  compensation  be  fully  vindicated; 
and  without  an  order  for  the  restoration  of  the 
building  to  its  original  form,  or,  in  default 
thereof,  a  forfeiture  of  the  lease,  the  relief 
would  not  be  adequate  or  complete. 

It  is  of  course,  true,  as  said  below,  that  the 
leasehold  estate  is  in  the  entire  lot,  and  that  the 
tenant  has  possession  of  all  the  space  above  it, 
as  well  what  is  not  actually  filled  by  the  build- 
ing as  what  is;  but,  whatever  might  be  the 
thought  of  the  case  if  the  space  in  question  had 
been  open  at  the  start,  the  tenant,  it  is  clear, 
had  no  ri^ht  to  take  down  the  upper  stories 
of  the  building  in  order  to  create  the  unfilled 
space;  and  therefore,  as  we  conceive,  it  is  not 
true,  as  was  further  stated,  that  while  the  term 
of  the  lease  continues,  nothing  is  invaded  but 
the  interest  of  the  tenant.  There  has  been 
already  a  destruction  of  property  which  con- 
stitutes a  taking  in  violation  of  the  law  of  em- 
inent domain  as  distinctly  as  would  the  dig- 
ging out  and  removal  of  earth  from  the  comer 
of  the  lot;  and,  besides,  the  reversionary  interest 
has  been  directly  affected,  and  will  be  further 
affected  if  the  proposed  location  of  the  girder 
and  track  of  the  railroad  be  not  forbidden. 
The  demand  of  the  appellant  for  present  relief 
against  the  wrong  done  and  intended  is  not 
met  by  the  suggestion  that,  "if  the  leasehold 
estate  should  be  extinguished,  of  course  the 
railroad  company  would^  be  a  trespasser,  if  it 
did  not  remove  its  girder."  The  railroad  com- 
panv  might  abandon  possession,  leaving  to  the 
landlord  the  expense  both  of  removing  the 
girder  and  of  reconstructing  the  torn-down 


corner,  with  recourse  for  the  outlay  upon  no 
responsible  party;  but  more  likely,  the  tres- 
passer would  surrender  possession,  if  at  all, 
onlv  at  the  end  of  a  litigation,  to  the  expenses 
and  contingencies  of  which  the  appellant  or 
her  successor  in  interest  ought  not,  by  judicial 
sanction,  to  be  subjected.  The  proposed  oc- 
cupation of  the  premises  is  shown  to  be  neces- 
sary in  order  to  overcome  engineering  difil- 
culties  which  otherwise  are  practically  insup- 
erable, but,  if  it  were  only  a  matter  of  conven- 
ience, it  would  be  equally  evident  that  the 
occupation  is  intended  to  be,  and  will  be,  per- 
petual, as.  doubtlesA,  the  public  interest  will 
require  that  it  shall  be.  If,  as  was  stated  at 
the  hearing,  the  charter  of  the  present  railroad 
company  is  limited  to  fifty  years,  that  signifies 
only  that  from  time  to  time,  when  necessary, 
new  companies  will  be  organized,  to  which,  m 
succession,  the  road  and  Us  equipment  will  be 
transferred.  As  against  the  lessor  such  an  oc- 
cupation of  her  proiperty  is  wrongful  from  the 
beginning.  The  possessory  right  is  in  the 
lessee,  and  for  that  reason,  it  may  be,  the  rail- 
road company,  until  the  lease  shall  have  ended 
by  lapse  of  time  or  by  forfeiture,  cannot  be 
dealt  with  as  a  trespasser;  but,  that  being  so, 
it  is  the  more  important  that  the  remedy  here 
invoked  should  not  be  denied.  If  the  lease 
were  for  a  short  term,  one  year  or  ten.  instead 
of  ninety  years,  it  would  be  evident  that  the 
railroad  company  has  exceeded  its  privileges  as 
tenant,  and  has  invaded,  appropriated,  and  in- 
jured present  property  rights  of  the  landlord 
and  reversionary  interests,  which,  without  con- 
»sent  or  proceedings  to  condemn,  it  had  no  right 
to  take  or  injure.  The  bill,  it  is  plain,  is  not 
one  for  specific  performance  merely.  It  is  not 
a  valid  objection  to  our  conclusion  that  it  may 
be  difiScult,  or  even  impossible  by  any  certain 
rule,  to  estimate  the  compensation  which,  in  a 
proceeding  to  condemn,  should  be  awarded  the 
appellant. 

The  decree  below  is  reversed,  and  the  cause  re- 
manded for  further  proceedings.  In  order  to 
obviate  destruction  or  serious  injury  to  prop- 
erty, the  court  may  grant  reasonable  time  for 
proceedings  to  condemn. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Be  James  STETSON'S  WILL. 


Edmund  HOBART  et  al.,  Admrs.,  etc.,  of 
James  Stetson,  Deceased, 

V, 

Mary  N.  COOK  et  aL 
'  (167  Mass.  65.) 
1.   Objection  to  the   admission  in  evi- 
dence of  a*  will  because  It  is  not  proved  by 


the  Buheorlbinff  witnesses  is  obviated  by  the  sub- 
sequent calling  and  examination  of  the  wit- 
nesses, who  testify  to  the  execution  of  the  will 
by  the  testator. 

8.  A  ruling  in  accordance  with  the 
claim  of  proponents  of  a  will  that  its  for- 
mal execution  is  to  be  assumed  will  not  preclude 
their  subsequently  calling  the  subscriblngr  wit- 
to  testify  to  its  execution. 


Note.— OiHntom  of  mibscrUHng  witnesses  as  to  san- 
ity or  insanity, 
T.  Adml^muy. 
II.  Necessity  of  giving, 
UL  Scope. 
IV.  Contradiction, 
V.  Weight. 

I.  AdmissibUUy. 
The  law  places  subscriblngr  witnesses  to  a  will 
around  the  testator  to  try,  Judge,  and  determine  as 
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to  his  competency  to  execute  it.  Poole  v.  Richard- 
son, 3  Mass.  380;  Hastings  v.  Rider,  99  Mass.  023; 
Needham  v.  Ide,  6  Pick.  610;  McDaniel  v.  Crosby, 
19  Ark.  533;  Ethridge  v.  Bennett,  9  Houst.  (Del.) 
290:  Potts  v.  House.  6  Oa.  824,  50  Am.  Dec.  829; 
Kelly  V.  McGuire,  15  Ark.  600;  Chase  v.  Lincoln,  3 
Mass.  230;  I^leld's  Appeal,  36  Conn.  277. 

And  they  are  permitted  to  testify  as  to  the  opin- 
ion they  form  at  the  time  as  to  the  condition  of  his 
mind,  whether  sound  or  unsound.    Ethrldge  v. 
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EECEPTIONS  by  contestaDts  to  rulings  of 
the  Superior  Court  for  Hampshire  County 
made  during  the  trial  of  issues  sent  down  from 


the  Supreme  Judicial  Court  as  to  the  testa- 
mentary capacity  of  testator.     Overruled. 

Contestants  appealed  from  the  decree  of  the 
probate  court  admitting  the  instrument  to  pro- 
bate.   And  the  supreme  judicial  court  framed 


Bennett,  9  Houst.  (Del.)  205;  Jamison  v.  Jamison,  3 
Houst.  (Del.)  108;  Walker  v.  Walker,  34  Ala.  4d9;  Mc- 
Danlel  v.  Croebj',  19  Ark.  583;  Kelly  v,  McGuire,  15 
Ark.  600;  Potts  v.  House,  6  Oa.  324,  50  Am.  Dec.  829; 
Call  V.  Byram,  30  Ind.  499;  Harper's  Will,  4  Bibb, 
244;  Poole  v.  Richardson,  3  Mass.  330;  Hastingrs  v. 
Rider.  99  Mass.  623;  Needham  v.  Ide,  5  Pick.  510; 
Martin  v.  Perkins,  56  Miss.  204;  Hamblett  v.  Ham- 
blett,  6  N.  H.  338.  dictum;  Dewitt  v.  Barley,  9  N.  Y. 
871;  Clapp  v.  Fullerton,  84  N.  Y.  190,  90  Am.  Deo. 
681;  Holcomb  v.  Holcomb,  95  N.  Y.  316,  dictum; 
Crowell  V.  Kirk.  14  N.  C.  (3  Dev.  L.)  855;  Gibson  v. 
Gibson,  9  Yenr.  329. 

AttestlDir  witnesses  to  a  will  have  always  been 
permitted  to  express  their  opinions  as  to  the  sanity 
of  the  testator  on  the  grround  that  the  law  has  made 
it  their  duty  to  inspect  the  testator's  capacity,  and 
presumes  they  did  observe  and  Jud^e  of  it.  Ap- 
pleby V.  Brock,  76  Mo.  314. 

The  witnesses  to  a  will  are  not  called  upon  to  at- 
test the  fact  of  siffnin?  alone,  but  to  determine 
both  the  capacity  of  the  testator  and  as  to  whether 
he  is  sane  or  insane  at  the  time  of  its  execution. 
Heyward  v.  Hazard,  1  Bay,  336. 

And  they  are  competent  to  testify  as  to  the  state 
of  the  testator's  mind,  and  may,  in  addition  to  the 
facts  stated,  give  their  opluions  as  to  their  compe^ 
tency.    Pidoock  v.  Potter,  68  Pa.  343.  8 Am .  Rep.  181. 

No  one  should  subscribe  his  name  as  a  witness  to 
a  will  until  he  is  dearly  satisfied  that  the  testator 
is  possessed  of  a  sound  and  disposing  mind  and 
memory,  and  that  in  executing  it  he  acts  under- 
standingly  and  with  full  knowledge  of  its  contents. 
Scrlbner  v.  Crane,  2  Paige,  147. 

And  their  opiuions  as  to  the  capacity  of  a  testa- 
tor are  admitted  because  they  are  supposed  from 
their  experience  and  study  to  have  peculiar  knowl- 
edge upon  the  subject  of  inquiry  which  Jurors 
generally  have  not,  and  are  thus  supposed  to  be 
more  capable  of  drawing  conclusions  from  the 
facts,  and  of  passing  opinions  thereou,  than  the 
Jurors  are  presumed  to  be.    Re  McCarthy,  56  Hun,  7. 

And  the  attesting  witnesses  to  a  will  may  express 
an  opinion  as  to  the  capacity  of  the  testator  the 
same  as  an  expert  may,  without  being  confined  to 
narratives  of  facts  and  conduct  as  other  witnesses 
are.    Martin  v.  Perkins,  56  Miss.  204. 

And  they  may  testify  as  to  sanity  without  being 
called  upon  as  experts.  Parsons  v.  Parsons,  66 
Iowa,  754. 

An  exception  exists  to  the  New  York  rule  that  a 
nonexpert  witness  can  only  characterize  as  ra- 
tional or  irrational  the  acts  and  declarations  to 
which  he  testifies,  and  cannot  express  an  opinion 
on  the  general  question  whether  the  mind  of  a  tes- 
tator was  sound  or  unsound  in  case  of  an  attesting 
witness  to  a  will.  Clapp  v.  Fullerton,  34  N.  Y.  190, 
90  Am.  Dec.  681. 

So,  the  general  rule  is  that  the  subscribing  wit- 
nesses to  a  will  may  give  their  opinions  as  to  the 
testamentary  capacity  of  a  testator  without  giving 
the  facts  upon  which  they  are  founded.  Titiow  v. 
Titlow,  54  Pa.  216,  93  Am.  Dec.  691;  Logan  v.  Mc- 
Ginnls,  12  Pa.  27;  Potts  v.  House,  6  6a.  324,  50  Am. 
Dec.  329;  Robinson  v.  Adams,  62  Me.  369, 16  Am.  Rep. 
473;  Williams  v.  Lee,  47  Md.  331;  Crowell  v.  Kirk, 
14  N.  C.  (3  Dev.  L.)  355;  Van  Huss  v.  Ralnbolt. 
2  Coldw.  139;  First  Nat.  Bank  v.  Wirebach,  12  W.  N. 
C.150. 

And  without  assigning  cause  or  reason.  Gibson 
v.  Gibson,  9  Yerg.  329;  Puryear  v.  Reese,  6  Coldw. 

And  without  stating  the  grounds  upon  which 
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they  are  formed.  Lodge  v.  Lodge,  2  Houst.  (DeL) 
419. 

The  rule  that  the  opinions  of  nonexpert  witnesses 
in  a  will  contest  must  be  based  on  facts  to  t>e  enti- 
tied  to  weight  does  not  apply  to  the  subscribing 
witnesses  to  the  will  who  are  regarded  in  law  as 
placed  around  the  testator  to  ascertain  and  Judge 
as  to  his  capacity.    Young  v.  Barner,  27  Gratt.  96L 

The  condition  of  a  testator's  mind  as  evidenced 
by  his  actions,  conduct,  and  conversations  at  .the 
time  of  making  his  will  is  a  part  of  the  res  geMaof 
the  transaction,  and  witnesses  to  the  will  are  <v>m- 
petect  to  speak  thereof  and  give  opinions  in  rela- 
tion thereto  wUhout  any  knowledge  other  than 
that  derived  from  his  conduct  on  such  ocoasiona. 
Re  Coleman,  111  N.  Y.  220. 

And  a  request  to  an  attesting  witness  to  gi^e  his 
opinion  as  to  the  testator's  capacity  to  make  a  dis- 
position of  his  property  by  will  is  not  subject  co 
the  objection  that  he  has  not  seen  the  testator  suf- 
ficiently to  be  able  to  Judge.  Foster  v.  Dickersoa, 
64Vt.233. 

The  subscribing  witnesses  to  a  will  may  be  exam. 
ined  by  either  party,  however,  as  to  what  traos- 
pired  at  the  time  he  witnessed  the  instrument. 
Robinson  v.  Adams,  62  Me.  389, 16  Am.  Rep.  473. 

And  they  need  not  be  examined  by  the  propo- 
nent in  a  will  contest  as  to  the  sanity  of  the  testa- 
tor upon  their  first  examination.  The  party  con- 
testing may  cross-examine  them  as  to  that  point, 
and  need  not  wait  until  he  puts  in  his  side  of  the 
case  and  then  recall  them.  Puryear  v.  Beeae,  6 
Coldw.  21. 

The  condition  of  mind  of  the  testator  at  the  time 
of  the  execution  of  his  will  is  a  part  of  the  rcMtfest^B 
in  a  will  contest,  and  it  is  competent  to  ask  a  sub- 
scribing witness  upon  cross-examination  what  the 
condition  of  the  mind  of  the  testator  was  as  to 
soundness  or  unsoundness  when  he  signed  it.  Eg- 
bert V.  Egbert,  78  Pa.  326. 

And  permitting  the  contestants  of  a  will  to  croea- 
examine  the  subscribing  witnesses  on  the  question 
of  the  soundness  or  unsoundness  of  mind  of  the 
testator  before  they  have  opened  their  case  Is  noc 
a  departure  from  the  rule  of  evidence  that  a  de- 
fendant who  has  not  opened  his  case  will  not  be 
allowed  to  introduce  it  to  the  Jury  by  croes-examin- 
ing  the  witness  for  the  adverse  party.  Egbert  v. 
Egbert,  78  Pa.  826. 

And  a  subscribing  witness  to  a  will,  who  testifled 
in  chief  as  to  its  execution  and  the  testator's  sanity 
at  the  time,  and  the  facts  connected  with  its 
preparation  and  interviews  with  the  testator  con- 
cerning it,  may  be  examined  anew  on  rebuttal 
without  restriction  upon  the  points  in  controversy. 
Nash  V.  Hunt,  116  Mass.  237. 

It  has  been  held,  however,  that  the  evidence  of  a 
subscribing  witness  to  a  will  as  to  the  Inaanity  of  the 
testator  is  not  admissible  in  a  prooeedlog  to  coik- 
test  the  will.    Ken  worthy  v.  Williams,  5  Ind.  875. 

And  that  a  subscribing  witness  to  a  will  oaaoot 
give  her  opinion  that  the  testator  was  insane  at  the 
time  the  will  was  made,  where  she  teatifles  to  no 
facts  indicating  insanity.  Dickinson  v.  Dickinson. 
61  Pa.  401. 

And  the  rule  has  been  laid  down  that  the  opinions 
of  witnesses  to  a  will  as  to  the  testamentary  oapsus 
ity  or  incapacity  of  the  testator  are  competent, 
when  the  facts  and  circumstances  on  which  such 
opinions  are  founded  are  disclosed.  Abraham  ▼. 
Wilklns,  17  Ark.  292;  Walker  v.  Walker,  14  Ga.  2t^ 
Cilley  V.  Cilley,  34  Me.  162. 

And  refusal  to  permit  a  witness  to  a  will,  who 
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issues  for  trial  io  the  superior  court  as  to  I  Counsel  for  the  administrators  offered  a  pa- 
whether  or  not  testator  was  of  sound  and^dis- 1  per  purporting  to  be  the  will  in  evidence 
posing  mind  and  memory,  and  whether  or'not  •  which  was  objected  to  because  it  was  not 
the  bill  was  procured  through  undue  influence.  |  proved  by  the  subscribing  witnesses.     Counsel 


had  testified  as  to  what  occurred  when  he  witneBsed 
lt,aDd  that  the  conversations  and  acts  of  the  t««tator 
detailed  by^blm  impressed  him  at  the  time  as  per- 
fectly rational,  to  answer  a  question  whether  there 
was  anything  in  his  manner  or  appearance  different 
from  what  he  had  seen  for  the  year  past,  is  not 
erroneous  within  the  rule  that  a  subscribing-  wit- 
ness can  srive  his  opinion  generally  as  to  the  sound- 
ness of  mind  of  a  testator  where  the  objection  was 
general;  if  the  party  asking  the  question  desired 
the  benefit  of  the  exceptional  rule  applicable  to 
such  witness  the  form  of  the  question  should  have 
distinctly  Indicated  it.  Petrie  v.  Petrie,  2  Silv.  Sup. 
Ct.  438. 

So,  a  nonexpert  witness  who  is  the  subscribing 
witness  to  a  deed  offered  to  prove  the  mental  ca- 
pacity of  a  grantor  has  been  held  to  be  within  the 
same  principle  which  allows  a  subscribing  witness 
to  a  will  to  give  his  opinion  of  the  sanity  of  the 
testator,  firaod  v.  Brand,  39  How.  Pr.  193;  Dewitt 
V.  Barley,  9  N.  Y.  371. 

But,  upon  the  other  hand,  the  rule  has  been 
adopted  that  deeds  are  good  without  subscribing 
witnesses,  and  the  rule  allowing  subscribing  wit- 
nesses to  wills  to  testify  as  to  their  opinions  of  the 
testator's  capacity  to  make  a  will  does  not  apply 
to  the  subscribing  witnesses  to  a  deed  who  must 
testify  to  facts  only  on  the  question  of  the  sanity 
or  capacity  of  the  grantor.  Dean  v.  Fuller,  40  Pa. 
474. 

The  opinions  of  the  subscribing  witnesses  to  a 
deed  or  other  contract,  however,  are  competent  in 
all  cases  where  the  object  is  to  prove  capacity  or 
Incapacity  to  make  a  contract  when  the  facts  or 
circumstances  are  disclosed  on  which  the  opinion 
is  founded.    Kelly  v.  McOuire,  15  Ark.  655. 

A  subscribing  witness  to  a  codicil  is  not  a  com- 
petent witness  on  the  question  of  the  sanity  of  the 
testator  at  the  time!  of  making  it,  where  he  was 
a  legatee  under  the  original  will.  Gass  v.  Gass, 
3  Humph.  278. 

And  it  is  not  competent  to  ask  a  subscribing 
witness  to  a  will  whether  he  would  have  attested  it 
had  he  known  of  the  dispositions  contained  in  it  as 
tending  to  establish  fraud  or  imbecility.  Spence 
V.  Spence,  4  Watts,  165. 

And  that  the  testator  had  a  dislike  for  one  of  the 
subscribing  witnesses  to  his  will  is  not  admissible 
as  tending  to  show  fraud  or  imbecility.  Spence  v. 
Spence,  4  Watts,  165. 

As  to  the  effect  of  subscribing  a  will  on  the  privi- 
lege of  the  subscribing  witness,  see  note  **Non' 
expert  npinimni  a«  to  sanity  w  insanity"  to  Ryder 
V.  State  (Ga.)  88  L.  R.  A.  721. 

II.  Necessity  of  giving. 

Witnesses  to  a  will  are  placed  around  a  testator 
to  ascertain  and  judge  of  his  capacity,  and  the  heir 
has  a  right  to  insist  that  the  testimony  of  all  such 
witnesses  be  given  to  the  jury,  and  they  must  all 
be  produced  if  living  and  under  the  power  of  the 
court.  Chase  v.  Lincoln,  3  Mass.  236:  Field's  Ap- 
peal, 36  Conn.  277;  Jauncey  v.  Thome,  2  Barb.  Ch. 
40,  46  Am.  Dec.  424;  Bootle  v.  Blundell,  19  Ves.  Jr. 
494. 

The  heir  in  a  will  contest  has  the  right  to  Insist 
that  the  triers  shall  have  the  benefit  of  the  obser- 
vation and  opinions  of  all  the  witnesses  to  the 
will  if  practicable,  and  that  the  parties  seeking 
to  establish  the  will  shall  put  them  upon  the 
stand:  but  this  right  may  be  waived,  and  is 
waived  unless  insisted  upon  at  the  time.  Field's 
Appeal,  86  Conn.  277. 
89  L.  R.  A. 


And  the  rule  of  the  English  court  of  chancery  is 
that  upon  a  bill  filed  to  establish  a  will  all  the  sub- 
scribing witnesses,  if  living  and  competent  to 
testify,  must  be  called  by  the  party  seeking  to  es- 
tablish it,  and  must  be  examined  by  him  so  as  to 
give  the  adverse  party  an  opportunity  to  cross-ex- 
amine them  as  to  the  sanity  of  the  testator  and  the 
circumstances  attending  the  execution  of  the  will; 
and  the  rule  is  the  same  upon  the  trial  of  an  issue 
devisavit  vd  non  awarded  by  the  court  of  chancery. 
Jauncey  v.  Thome,  2  Barb.  Ch.  40,  45  Am.  Dec.  424, 
dictum. 

So.  a  subscribing  witness  to  a  deed  must  be  called 
in  an  action  thereon  where  non  est  factum  is 
pleaded,  though  he  has  become  blind,  and  it  is  not 
enough  to  prove  his  handwriting.  Crank  v.  Frith, 
2  Moody  &  R.  262,9  Car.  &  P.  197. 

It  is  not  necessary  to  the  establishment  of  a  will, 
however,  that  the  subscribing  witnesses  should 
have  stated  their  opinions  as  to  his  mental  capaci- 
ty, as  such  opinions  are  necessarily  mere  infer- 
ences drawn  by  them  from  facts  observed.  Cilley 
V.  Cilley,  34  Me.  162;  Mayo  v.  Mayo,  114  Mo.  536. 

And  the  inability  of  a  subscribing  witness  to  a 
will,  who  had  t>een  introduced  to  the  testator  for 
that  purpose,  to  testify  to  his  capacity,  does  not 
invalidate  the  will,  but  goes  only  to  the  credibility 
of  such  witness  in  case  he  is  called  upon  to  testify 
as  to  sanity  or  mental  capacity.  Huff  v.  Huff,  41 
Ga.  696. 

While  a  will  is  required  to  be  attested  by  two  wit- 
nesses, it  may  be  proved  by  one  of  them  who  testi- 
fies to  the  attestation  by  the  other  and  to  the  com- 
petency of  the  testator,  though  the  other  does  not 
testify.  Cheatham  v.  Hatcher,  80  Gratt  66,  32  Am. 
Rep.  650. 

And  where  any  of  the  witnesses  of  a  will  are  dead 
or  in  such  a  situation  that  their  testimony  cannot 
Le  obtained,  proof  of  their  signatures  is  received 
as  secondary  evidence  of  the  facts  to  which  they 
have  attested  by  subscribing  the  will  as  witnesses 
thereto.  Jauncey  v.  Thorne,  2  Barb.  Ch.  40, 45  Am. 
Dec.  424. 

And  where  there  is  a  failure  to  prove  testamen- 
tary capacity  of  a  testator  by  the  subscribing  wit- 
nesses to  the  will,  the  executor  or  proponent  is  not 
precluded  from  establishing  his  insanity  by  other 
testimony.    Frear  v.  Williams,  7  Baxt.  550. 

So,  in  Butler  v.  Benson,  1  Barb.  626.  it  was  held 
generally  that  if  the  subscribing  witnesses  to  a  will 
fail  to  prove  it,  other  witnesses  may  be  called,  but 
the  proof  in  such  case  must  be  very  clear. 

The  fact  that  a  party  attested  the  execution  of  a 
will  affords  prima  facie  evidence  that  he  consid- 
ered the  testator  sane.    Williams  v.  Lee,  47  Md.  321. 

And  proof  of  the  signatpre  of  a  deceased  sub- 
scribing witness  to  a  will  establishes  prima  facie 
the  competency  of  the  testator  to  make  it.  Har- 
den V.  Hays,  9  Pa.  151. 

Suk)scrlbing  as  a  witness  to  a  will  is  an  assertion 
by  the  subscriber  that  the  testator  was  of  sound 
mind  when  he  executed  it.  Egbert  v.  Egbert,  78 
Pa.  326. 

And  a  will  is  established  where  the  attesting  wit- 
nesses, who  must  necessarily  be  called  to  prove  its 
execution  if  living  and  within  the  reach  of  process, 
do  not  impeach  the  testator's  sanity,  or  if,  being 
absent  or  dead,  their  handwriting  is  proved,  un- 
less proof  of  insanity  is  offered  by  the  contestants, 
the  sanity  of  the  testator  being  sustained  by  the 
presumption  that  every  one  is  sane.  Perkins  v. 
Perkins,  39  N.  H.  163. 

So,  where  the  attesting  witnesses  to  a  deed  are 
dead,  it  will  be  taken  in  an  action  Involving  its  va- 
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for  the  administrators  insisted  that  the  will 
was  admissible  under  the  issues  to  be  tried 
without  being  dulv  proved,  and  the  court  sus- 
tained the  contention. 


Further  facts  appear  in  the  opinion. 
Meurs.   F.  S.  JUopkins.  E.  V.  WiUon* 
and  F.  B.  Smith  for  appellants. 
Mr,  C*  N.  Clark  for  appellees. 


lidity  that  they  would  have  sworn  to  the  saoity  of 
the  grantor.    To  wart  v.  Sellars,  5  Bow,  P.  C.  831. 

And  a  deed  attested  by  a  witness  who  afterwards 
became  blind  may  be  read  in  evidence  on  proof  of 
the  witness's  handwritinir  without  callinfir  him. 
Pedler  v.  Faifre,  1  Moody  &  R.  258. 

So«  where  attesting  witnesses  to  a  will  speak  as  to 
the  execution  thereof  only,  documents  in  the  testa- 
tor's handwiitinfir*  showing*  both  capacity  and 
knowledge  of  contents,  though  not  mentioninir 
the  residue,  supply  proof  of  capacity,  and  will 
warrant  its  admission  to  probate,  where  she  man- 
aged her  own  property t  received  her  dividends,  and 
did  various  acts  of  business,  corresponded  ration* 
ally  with  her  friends,  and  was  not  shown  to  be  un- 
der any  delusion,  though  she  drank  excessively 
and  was  guilty  of  great  extravagancies,  and  the  will 
totally  excluded  her  next  of  kin  with  whom  she 
had  quarreled,  and  was  in  the  handwriting  and 
executed  in  the  olfice  of  her  attorney,  who  was  one 
of  the  executors  and  a  residuary  legatee  to  a  large 
amount,  he  and  his  family  both  having  large  lega- 
cies.   Wheeler  v.  Alderson,  3  Hagg.  Eccl.  Rep.  574. 

A  will  will  not  be  admitted  to  probate,  however, 
where  the  attestinfr  witnesses  testified  merely  that 
the  signature  is  that  of  the  testator,  and  he  is 
proved  to  have  been  a  person  of  imbecile  mind  not 
capable  of  understanding  anything.  Starnes  v. 
Marten,  1  Curt.  Eccl.  Rep.  294. 

And  an  Instruction  in  a  will  contest  that  the  law 
presumes  from  the  certificate  of  the  subscribing  wit- 
nesses that  at  the  time  of  the  execution  of  the  will 
the  testator  was  of  sound  and  disposing  mind  and 
memory  is  erroneous  as  likely  to  mislead  the  Jury 
into  a  belief  that  the  presumption  was  conclusive. 
Keithley  v.  Stafford.  128 111.507. 

And  the  failure  to  examine  the  scrivener  who 
wrote  the  will,  and  the  subscribing  witnesses 
thereto,  to  uphold  it,  in  a  will  contest  in  a  doubtful 
case,  is  a  material  and  damaging  circumstance 
against  the  proponents  having  much  adverse  force. 
Ulmer's  Appeal  (Pa.)  11  Cent.  Hep.  408. 

And  the  contrary  rule  has  been  held  that  the 
fact  that  a  person  attested  a  will  does  not  furnish 
evidence  of  any  opinion  on  his  part  as  to  the  sanity 
of  the  testator.    Baxter  v.  Abbott,  7  Gray,  71. 

And  that  when  the  attesting  witnesses  to  a  will 
are  dead  there  is  no  presumption  that  if  living  they 
would  testify  that  the  testator  was  of  sound  mind 
at  the  time  of  making  his  will.  Boardman  v.  Wood- 
man. 47  N.  H.  120. 

And  the  same  rule  has  been  applied  to  deeds. 
Flanders  v.  Davis,  19  N.  H.  189. 

So,  proof  of  a  will  by  one  of  the  subscribing  wit- 
nesses only  is  insufficient  to  establish  it  under  the 
Missouri  statute  of  wills  requiring  the  subscribing 
witnesses  to  a  will  to  attest,  not  only  the  corporal 
act  of  signing,  but  also  the  sanity  of  the  testator. 
Witblnton  v.  Withinton,  7  Mo.  589. 

And  to  entitle  a  will  devising  real  estate  to  pro- 
bate in  New  York,  in  addition  to  the  formal  proof 
of  due  execution,  it  must  also  appear  that  the  tes- 
tator at  the  time  of  executing  it  was  in  all  respects 
competent  to  dispose  of  his  estate,  and  not  under 
any  restraint,  by  the  testimony  of  at  least  two  sub- 
scribing witnesses  to  the  will  who  should  have  had 
at  least  some  acquaintance  with  him.  Swenarton 
V.  Hancock,  9  Abb.  N.  C.  326. 

And  testimony  of  a  single  subscribing  witness  in 
a  will  contest,  who  was  a  stranger  to  the  testator, 
the  other  subscribing  witnesses  being  dead,  as  to 
the  formalities  of  execution  and  that  the  testatrix 
understood  the  provisions  of  the  instrument,  stat- 
ing- that  she  was  of  sound  mind  at  the  time.  Is  not 
89  L.  R.  A. 


sufficient  proof  of  mental  competency  under  N.  T. 
Code  Civ.  Proc.  t  S828,  providing  for  the  admission 
of  a  will  to  probate  where  it  appears  to  the  surro- 
gate that  the  testator  was  oi>mpetent  to  make  a 
will,  and  the  proceedings  thereon  will  be  dismissed 
on  motion.    Ramsdell  v.  Vlele,  6  Dem.  244. 

All  that  the  New  York  statute  requires  in  such 
cases,  however,  is  that  it  shall  appear  from  the 
proof  taken  before  the  surrogate  that  the  will  was 
duly  executed  by  a  testator  who  was  competent  to 
make  a  will  and  free  from  restraint^  and  it  is  not 
necessary  that  each  witness  thereto  should  be  able 
to  swear  that  all  the  requisites  of  the  statute  bad 
been  complied  with.  Jauncey  v.  Thome,  2  Barb- 
Ch.40. 

So,  the  testimony  of  the  subscrlbinir  witnenes 
only  to  a  will  Is  admissible  on  the  question  of  the 
testator's  sanity  under  the  Illinois  statute,  on  ap- 
peal from  an  order  of  the  county  court  allowiog- 
probate  thereof.  Bice  v.  Hall,  120  IlL  507;  Andrews 
V.  Black,  43  111.256;  Walker  v.  Walker,  3  III.  291. 

But  other  evidence  than  that  of  the  subscribing' 
witnesses  may  be  heard  where  the  probate  of  the 
will  has  been  refused.  Andrews  v.  Black,  48  111. 
256. 

And  it  is  not  necessary  that  the  subscribinfr  wit- 
nesses should  be  called  in  an  iraue  out  of  chancery 
In  a  will  contest  on  the  ground  of  testamentary  in- 
capacity, or  that  when  called  they  should  concur 
in  their  testimony;  other  witnesses  may  be  exam- 
ined even  to  contradict  them.  Ri^g  v.  Wilton,  13 
III.  15, 54  Am.  Dec.  419. 

But  where,  upon  the  probate  of  a  will,  one  sub- 
scribinir  witness  testifies  that  the  testator  was  sane 
at  the  time  of  the  making  of  the  will,  and  the  other 
testifies  that  he  was  insane,  the  evidence  of  other 
witnesses  is  not  admissible  to  establish  the  will. 
Weld  V.  Sweeney,  85  111.  50. 

Though  a  witness  to  a  will  need  not  swear  posi- 
tively, as  a  matter  of  fact,  that  the  testator  was 
sane  on  an  application  to  probate,  in  order  to  pro- 
cure its  admission  under  the  Illinois  statute,  re- 
quiring the  subscribing  witnesses  to  swear  they  be- 
lieve the  testator  to  have  been  of  sound  mind; 
their  opinion  or  belief  is  all  that  is  required.  Alli- 
son V.  Allison.  46  111.  61,  92  Am.  Dec.  237. 

But  testimony  of  a  witness  on  an  application  for 
probate,  that  he  did  not  know  whether  the  testator 
was  of  sound  mind  or  not,  that  be  might  have  been 
or  might  not,  is  not  sufficient  to  procure  its  admis- 
sion to  probate.  Allison  v.  Allison,  46  111.  61.  92  Am. 
Dec.  237. 

III.  Scope. 

The  opinion  of  a  witness  in  regard  to  the  sanity 
of  a  testator  is  not  rendered  competent  by  the  fact 
that  the  witness  was  a  subscribing  witness,  where 
the  question  was  not  limited  to  an  inquiry  as  to  the 
opinion  of  the  witness  in  regard  to  the  sanity  of  the 
testator  at  the  time  of  the  will.  Re  McCarthy,  55 
Hun,  7. 

And  the  opinion  of  an  attesting  witness  to  a  will, 
formed  at  another  time  before  or  after  the  execu- 
tion of  the  will,  in  respect  to  the  testator's  mental 
capacity,  stands  like  that  of  any  other  witness,  and 
is  not  admissible  in  a  state  where  opinions  of  oidi- 
nary  witnesses  are  inadmissible.  Williams  v.  Spen- 
cer, 150  Mass.  346,  5  L.  R.  A.  790. 

And  the  subsequently  formed  opinion  of  a  sab- 
scribingr  witness  as  to  the  soundness  or  unsound- 
ness of  mind  of  a  testator,  based  on  what  iie  had 
heard  subsequent  to  the  execution  of  the  wili.  is 
not  admissible  in  evidence  in  a  proceeding  to  con- 
test it.    Gwin  V.  Qwin  (Idaho)  48  Pac.  295. 

So,  an  opinion  by  a  subscribing  witness  to  a  will 
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Mortoii»  J.,  delivered  the  opinion  of  the  {  concerninf^  the  execution  of  the  alleged  will. 

court:  I  At  the  trial  in  the  superior  court  it  was  ad- 

It  was  conceded  at  the  argument  that  when  ■  mitted  by  the  appellants  that  the  paper  which 

the  issues  were  framed  no  question  was  raised  |  was  offered  and  read  against  their  objection 


as  to  whether  the  testator  had  mind  sufficient  at 
the  time  he  is  allegred  to  have  executed  it  to  give 
specific  directions  with  reference  to  the  disposition 
of  his  property  to  his  attorney  is  incompetent,  as 
the  inquiry  embraced  in  the  question  covers  the 
whole  issue  as  to  testamentary  capacity,  the  opinion 
coverinir  the  only  question  in  dispute.  Re  Mc- 
Carthy, 56  Hun,  7. 

And  the  opinion  of  an  attesting:  witness  to  a  will, 
not  an  expert,  as  to  the  strenffth  of  mind  required 
to  comprehend  a  clause  creatin^r  charitable  trusts 
in  a  will,  and  as  to  whether  the  testator  bad  suffi- 
cient stren^h  of  mind  to  comprehend  it,  is  not 
admissible  in  a  will  contest.  Melanefy  v.  Morrison, 
loss  Mass.  473. 

And  an  inquiry  of  an  attesting  witness  upon 
cross-examination  in  a  will  contest  as  to  whether 
he  thought  the  testator  had  mind  sufficient  at  the 
time  be  is  alleged  to  have  executed  his  last  will  to 
give  specific  directions  with  reference  to  the  dispo- 
sition of  his  property  to  his  attorney  is  not  compe- 
tent for  the  purpose  of  ascertaining  the  degree  of 
intelligence  possessed  by  the  witness  for  the  pur- 
pose of  enabling  the  court  to  determine  the  reliance 
which  should  be  placed  upon  his  evidence  given  on 
direct  examination,  where  he  had  only  stated  facts 
which  had  come  within  his  observation,  and  ex* 
pressed  no  opinion  as  to  the  soundness  of  mind  and 
memory  of  the  testator.    Re  McCarthy,  55  Hun,  7. 

A  witness  in  a  will  need  not  use  the  statutory 
formula  **sound  mind  and  memory,"  however,  in 
stating  his  belief  as  to  the  testamentary  capacity  of 
the  testator,  in  a  proceeding  to  probate  his  will;  it 
is  sufficient  if  he  states  his  belief  in  equivalent 
words.    Bice  v.  Hall,  120  III.  597. 

And  the  answer  of  a  subscribing  witness  to  a  will 
as  to  his  belief  of  the  testator's  mental  capacity  will 
not  be  suppressed  when  his  disposition  shows  that 
he  used  the  word  "belief"  as  synonymous  with 
opinion.    Hughes  v.  Hughes,  31  Ala.  519. 

So,  the  subscribing  witnesses  to  a  will  are  not 
debarred  by  any  rule  of  law  from  giving  evidence 
of  a  testator's  insanity,  however  improper  it  may 
be  to  witness  a  will  believing  the  testator  to  be  in- 
capable of  making  it.  Garrison  v.  Blanton,  48 
Tex.  299. 

The  fact  that  a  party  has  testified  to  the  execution 
of  a  will,  while  it  affords  prima  facie  evidence  that 
he  considered  the  testator  insane,  does  not  prevent 
bim  from  testifying  as  to  her  mental  condition, 
and  whether  in  point  of  fact  he  considered  her  to 
to  be  sane  or  insane.  Williams  v.  Lee,  47  Md.  821; 
Howard  v.  Braithwaite,  1  Ves.  &  B.  202. 

But  see  Dickinson  v.  Dickinson,  61  Pa.  401, 
«iipra,  L 

IV.  Contradiction, 

The  opinions  of  subscribing  witnesses  to  a  will  as 
to  the  sanity  or  insanity  of  the  testator  are  not  con- 
clusive. Howard's  Will.  5  T.  B.  Mon.  199,  17  Am. 
Dec.  sa 

Wills  may  be  established  against  the  testimony 
of  subscribing  witnesses  who  depose  against  the 
testator*s  capacity.  Howard's  Will,  5  T.  B.  Mon. 
199, 17  Am.  Dec.  60;  Cheatham  v.  Hatcher,  3D  Oratt, 
56,  82  Am.  Rep.  650;  Rigg  v.  Wilton,  18  111.  15,  54 
Am.  Dec.  419. 

The  capacity  of  a  testator  to  make  a  valid  will 
may  be  established  by  other  evidence,  though  the 
subscribing  witnesses  thereto  testify  that  the  testa- 
tor was  not  of  sound  mind  at  the  time  it  was  made. 
Sechrest  v.  Edwards,  4  Met.  (Ky.)  163;  Jenkins'  Will, 
48  Wis.  610;  Higgins  v.  Carlton,  28  Md.  115,  92  Am. 
Dec.  666;  LeBreton  v.  Fletcher,  2  Hagg.  Eccl.  Rep. 
558;  Bootle  v.  Blundell,  19  Ves.  Jr.  494;  Abbot  v. 
89  L.  R.  A. 


Plumbe,  1  Dougl.  216;  Lowe  v.  Joliffe,  1  W.  Bl.  865, 
citing  Pike  v.  Bradmering,  and  Austin  v.  Willes, 
Bull.  N.  P.  264;  Hudson's  Case,  Skiuher,  79. 

Other  witnesses  in  a  will  contest  than  the  sub- 
scribing witnesses  are  competent  to  testify  as  to  the 
mental  condition  of  the  testator,  the  only  difference 
being  that  the  subscribing  witnesses  may  give  their 
opinions  as  to  his  mental  condition,  while  the  other 
witnesses  are  confined  to  a  narration  of  facts,  and 
where  such  testimony  is  satisfactory  the  will  should 
be  probated  though  the  subscribing  witnesses  may 
testify  against  the  testator's  capacity.  Martin  v. 
Perkins.  56  Miss.  204. 

The  attesting  witnesses  to  a  will  being  produced 
and  examined,  it  is  not  essential  that  they  should 
sustain  the  legal  presumption  of  sanity,  and  they 
may  all  deny  the  sanity  of  the  testator;  and  yet  if  a 
sane  condition  of  mind  is  shown  by  the  whole  evi- 
dence the  will  must  be  established.  Perkins  v. 
Perkins,  39  N.  H.  168,  citing  Le  Breton  v.  Fletcher. 
2  Hagg.  Eccl.  Rep.  558;  Lowe  v.  Joliffe,  1  W.  Bl. 
365;  Austin  v.  Willes,  BuU.  N.  P.  264;  Pike  v.  Brad- 
mering, cited  in  2  Strange,  1006;  1  Wms.  Exrs.  290, 
note;  Phillipps'  Ev.  Cowen  &  Hill's  notes,  892. 

Thus,  the  party  calling  a  subscribing  witness  to 
a  will,  who  declares  bis  belief  that  the  testator  was 
incompetent  at  the  time  he  made  bis  will,  may  con- 
tradict him  by  reading  his  evidence  taken  on  a 
former  trial,  and  by  proof  or  declarations  pre- 
viously made.    Harden  v.  Hays,  9  Pa.  151. 

And  evidence  of  previous  inconsistent  declara- 
tions on  the  part  of  an  attesting  witness  is  admis- 
sible on  behalf  of  the  proponent  in  a  will  contest, 
where  the  attesting  witness  had  testified  that  the 
testator  did  not  have  testamentary  capacity,  and 
the  proponent  had  examined  him  only  so  far  as 
the  law  made  it  bis  Imperative  duty.  Thornton  v. 
Thornton,  39  Vt.  122. 

So,  evidence  as  to  mental  capacity,  contradicting 
that  of  an  attesting  witness  to  a  will,  may  be  re- 
ceived to  invalidate  the  will.  Spencer  v.  Moore,  4 
Call.  (Va.)  428. 

And  declarations  of  a  deceased  subscribing  wit- 
ness that  the  testator  was  incompetent  at  the  time 
of  the  execution  of  his  will,  are  admissible  in  evi- 
dence  where  the  will  is  proved  by  evidence  of  his 
signature.    Harden  v.  Hays,  9  Pa.  151. 

And  declarations  of  an  attesting  witness  in  a  wJll, 
who  has  since  died,  made  on  the  same  day  that  the 
will  was  executed,  that  he  did  not  believe  that  the 
testator  was  sane  at  the  time  he  executed  it,  and 
that  he  signed  as  witness  merely  to  gratify  him,  are 
properly  admissible  In  evidence  in  a  proceeding 
to  contest  the  will.  Townshend  v.  Townshend,  9 
Gill,  506. 

And  an  admission  made  by  an  attesting  witness  to 
a  will  that  the  testator  was  not  competent  at  the 
time  the  will  was  executed,  and  that  he  signed  as  an 
attesting  witness  only  to  attest  her  signature,  is  ad- 
missible  in  evidence  in  an  action  involving  the 
validity  of  a  will  for  the  purpose  of  rebutting  the 
prima  facie  effect  of  his  attestation.  Colvin  v. 
Warford,  20  Md.  857. 

Evidence  by  a  subscribing  witness  to  a  will  that 
the  testator  was  rum  compon  at  the  time  it  was 
made,  and  contradictory  statements  made  on  a 
previous  trial,  and  declarations  as  to  capacity  pre- 
viously made,  introduced  to  contradict  him,  should 
be  left  with  the  Jury  on  the  question  of  the  capaci- 
ty of  the  testator.    Harden  v.  Hays,  9  Pa.  151. 

And  where  subscribing  witnesses  do  not  agree  in 
opinion  as  to  the  capacity  of  the  testator,  or  as  to 
facts  upon  which  they  found  their  opinions,  either 
side  may  show,  either  by  collateral  circumstances 
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and  exception  was  the  identical  paper  which 
was  signed  by  the  testator,  and  attested  by  the 
three  subscribing  witnesses,  who  subsequently 
were  called  and  testified,  and  was  the  same 


paper  offered  in  the  probate  court,  and  on 
which  the  appeal  was  taken  to  the  supreme 
judicial  court.  The  appellants  contended, 
however,  that  the  paper  was  not  admissible  in 


or  by  direct  proof,  that  one  of  them  Is  more  credi- 
ble than  the  other,  or  that  one  of  them  is  mistaken 
in  bis  facts.  Bell  v.  Clark.  31  N.  C.  (9  Ired.  L.)  239. 
So,  a  deed  may  be  upheld  where  the  sub6cribin«r 
witnesses  detailed  facts  and  circumstances  evideno- 
ingr  a  competent  mental  capacity,  and  a  preponder- 
ance of  disinterested  evidence  sustains  the  grant- 
or's capacity,  thou^rh  one  of  the  subscribing-  wit- 
nesses expresses  it  as  his  opinion  that  he  was  not  of 
gufBclent  capacity  to  make  a  contract.  Jones  v. 
Evans,  7  Dana,  96. 

The  declarations  of  one  of  three  subsoribinflr  wit- 
nesses  to  a  will  that  the  testator  was  insane  when  it 
was  executed  are  not  admissible,  however,  to  defeat 
the  will,  where  he  was  absent  from  the  state,  and  no 
proof  as  to  his  handwriting  had  been  griven,  and  the 
will  had  been  proved  by  the  other  two  witnesses. 
Fox  V.  Evans,  8  Yeates,  506. 

And  evidence  in  a  will  contest  that  one  of  the  at- 
testingr  witnesses,  who  had  testified  in  probate  court 
to  the  testator's  sanity,  and  who  had  since  died,  de- 
clared after  the  probate  that  he  wished  to  live  to 
unsay  what  he  had  said,  and  that  the  testator  was 
Insane,  is  not  admissible,  as  hLs  attestation  fur- 
nishes no  evidence  that  he  believed  the  testator  to 
be  sane.    Baxter  v.  Abbott,  7  Gray,  71. 

And  where  a  subscribing  witness  to  a  will  swears 
at  the  trial  of  a  contest  thereof  that  in  his  opinion 
the  testatrix  was  of  sound  and  disposingr  mind  at 
the  time  of  the  execution  of  the  will,  and  denies 
that  he  ever  made  any  inconsistent  declarations, 
evidence  of  another  witness  that  he  heard  the  sub- 
scribing witness  make  such  inconsistent  state- 
ments, though  admissible  as  diBcrediting  the  sub- 
scribing: witness,  is  not  admissible  as  primary 
evidence,  as  it  would  be  mere  hearsay.  Stirling  v. 
Stirling,  64  Md.  188. 

And  the  rule  has  been  adopted  by  some  of  the 
cases  that  the  declarations  of  a  deceased  subscribing 
witness  to  a  will,  tending  to  show  that  he  thought 
the  testator  to  be  ineane,  are  not  admissible  in  evi- 
dence in  a  proceeding  to  contest  the  will.  Board- 
man  V.  Woodman,  47  N.  H.  120;  Sellars  v.  Sellars, 
2  Heisk.  490. 

As  by  attesting  he  asserted  in  legal  effect  the 
mental  capacity  of  the  testator.  Sellars  v.  Sellars, 
2  Heisk.  430. 

And  that  declarations  of  an  attesting  witness  to 
a  will  respecting  the  capacity  of  the  testator  at  the 
time  he  made  it  cannot  be  given  in  evidence  after 
his  death  to  Impeach  the  evidence  given  by  him  in 
probate  court  which  is  read  in  evidence  in  the 
court  above,  where  he  has  not  been  interrogated  as 
to  such  admissions;  and  the  fact  that  opportunity 
for  such  interrogation  was  cut  off  by  his  death  does 
not  affect  the  rule.  Kunyan  v.  Price,  15  Ohio  St.  1, 
86  Am.  Dec.  459. 

So,  evidence  in  an  action  involving  the  validity  of 
a  will  of  conversations  between  the  attesting  wit- 
nesses with  reference  to  the  competency  of  the  tes> 
tator  is  not  admissible  as  tending  to  rebut  the  effect 
of  their  attestation.    Colvin  v.  Warford,  20  Md.  357. 

And  evidence  of  statements  made  by  an  attesting 
witness  to  a  will  who  has  since  died,  in  derogation 
of  the  testator's  capacity  to  make  a  will,  is  inad- 
missible.   Sewall  V.  Kobbins,  138  Mass.  164. 

And  a  subscribing  witness  to  a  will  is  not  compe- 
tent to  testify  in  a  contest  upon  the  ground  of 
undue  influence  and  mental  incapacity  of  the 
testator,  that  the  object  of  making  the  will  was  to 
quiet  the  testator.  Stephenson  v.  Stephenson,  6:2 
Iowa,  163. 

So,  in  Goodtitle,  Alexander,  V.Clayton,  4  Burr.  2235, 
in  which  witnesses  who  attested  a  will  were  called  to 
give  evidence  against  their  own  attestation,  and 
89  L.  R.  A. 


other  witnesses  were  called  to  support  the  will,  the 
whole  court  expressed  its  disapprobation  of  permit- 
ting witnesses  to  give  evidence  against  a  will  to 
which  they  acknowledged  they  had  attested  as  sub- 
scribing witnesses. 

For  special  statutory  rules  as  to  the  admiSBtbllity 
of  the  testimony  of  the  subscribing  witnesses  on 
the  question  of  mental  capacity,  see  IlUnoia  cases, 
supra,  II. 

V.  Weight, 

Opinions  of  attesting  witnesses  to  a  will,  and 
facts  stated  by  them  as  occurring  at  the  time  of  its 
execution,  are  entitled  to  great  weight  on  the  ques- 
tion of  testamentary  capacity  in  a  will  contest. 
Whitenack  v.  Stryker,  2  N.  J.  Eq.  8;  Turner  v. 
Chessman,  15  N.  J.  Eq.  248;  Jamison  v.  Jamison.  3 
Houst.  (Del.)  106;  Kelly  v.  Perrault  (Idaho)  48  Pac. 
45;  Cornelius  v.  Cornelius,  52  N.  C.  (7  Jones,  L.) 
503;  Martin  v.  Thayer,  37  W.  Ya.  38;  Nicholas  v. 
Kershner,  20  W.  Va.  251;  Kerr  v.  Lunsford,  31  W. 
Va.  680,  2  L.  R.  A.  668;  Harrison  v.  Rowan,  8  Wash. 
C.  C.  580;  Field's  Appeal.  88  Conn.  277. 

If  they  were  persons  of  intelligence  and  veracity. 
Jamison  v.  Jamison,  3  Houst.  (DeL)  108. 

The  attesting  witnesses  to  a  will  are  called  upon 
by  duty  to  examine  into  and  satisfy  themselves  as 
to  the  capacity  of  the  testator,  and  their  evidence 
is  most  to  be  relied  upon,  and  next  after  them 
those  who  were  present  at  the  execution,  their  op- 
portunities being  equal.  Stevens  v.  Vandeve,  4 
Wash.  C.  C.  262. 

The  opinion  of  an  expert  is  entitled  to  little 
weight  as  against  the  evidence  of  the  attesting  wit- 
nesses.   Kelly  v.  Perrault  (Idaho)  48  Pac.  45. 

And  the  incapacity  of  a  testator  should  be  sus- 
tained by  strong  testimony  as  to  facts  showing  a 
defect  of  mind  existing  in  a  form  that  the  subscribe 
ing  witness  may  not  have  detected,  to  Invalidate 
the  will  where  its  execution  was  marked  by  cir- 
cumstances of  fair  dealing,  and  the  subscribing 
witnesses  were  at>ove  suspicion  and  fully  aware  of 
their  duty  and  competent  to  perform.  Means  v. 
Means,  5  Strobh.  L.  167. 

And  where  the  attesting  witnesses  to  a  will  are 
disinterested  medical  men  who  speak  strongly  to 
sanity,  the  court  will  not  set  aside  a  will  on  proof 
by  Interrogatories  but  without  plea  that  the  testator 
many  years  before  had  been  under  an  insane  delu- 
sion.   Kemble  v.  Church,  3  Hagg.  Eocl.  Rep.  273L 

So.  positive  opinions  upon  the  part  of  an  attest- 
ing witness  to  a  will  that  the  testator's  mind  was 
sound  are  sufficient  to  overcome  testimony  to  the 
effect  that  the  testator  had  not  disposed  of  all  of 
his  real  estate  by  his  will,  and  the  opinions  of  two 
or  three  witnesses  that  he  was  much  broken  and 
very  forgetful,  testifying  particularly  to  several 
slight  instances  of  want  of  recollection.  Buckmin- 
ster  V.  Perry,  4  Mass.  588. 

And  the  evidence  of  three  out  of  four  disinter- 
ested subscribing  witnesses  to  a  will  as  to  the  testa- 
mentary capacity  of  a  testator  ninety-three  years 
of  age  outweighs  that  of  ten  other  witnesses,  all  of 
whom  were  related  to  the  testator  either  by  blood 
or  afllnity,  where  the  other  subscribing  witness  was 
dead,  and  the  testator's  attending  physician,  al- 
though subpcenaed  and  present  at  the  trial,  was  not 
examined.    Sutton  v.  Morgan,  30  N.  J.  Eq.  6S9. 

So,  testimony  of  a  priest,  who  drew  a  will  for  a 
person  afflicted  with  epileptic  fits,  and  who  had  no 
interest  thereunder,  that  the  testator  fully  oom- 
prehended  the  will,  showing  all  the  circumstances 
under  which  it  was  executed,  is  sufficient  to  sustain 
it,  though  he  had  an  epileptic  fit  about  five  min- 
utes after  signing  it,  after  which  he  sank  rapidly 
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evidence  except  upon  proof  of  the  signature  1 1  Greenl.  Ev.  10th  ed.  §  569.  But  this  objec- 
of  the  testator,  by  the  subscribing  witnesses,  tion,  if  it  had  any  force  at  the  time  when  it 
as  in  the  case  of  other  instruments  when  the  i  was  made  and  the  will  was  read,  was  avoided 
signature  is  attested  by  subscribing  witnesses.  |  by  the  fact  that  the  subscribing  witnesses  were 

to  hlB  special  opportunity  and  occasloa  to  observe 
at  the  precise  moment  in  question,  as  well  as  with 
reference  to  his  care,  skill.  Judgement,  memory,  and 
veracity.    Thornton  v.  Thornton,  1S9  Vt.  122. 

And  a  will  may  be  set  aside  on  the  ground  of  the 
insanity  of  a  testator  agrainst  the  testimony  of  the 
subscribing:  witnesses  to  sanity,  where  there  was 
proof  of  previous  insanity  and  the  dispositions 
made  were  not  rational  or  natural,  and  clrcum> 
stances  of  mystery  and  suspicion  attended  the  sub- 
scription of  the  will.  Griffin  y.  Orlffln,  R.  M.  Charlt. 
{Ga.)217. 

So,  the  opinions  of  the  subscribinir  witnesses  to  a 
win,  ^ven  twenty  years  after  their  attestation, 
that  the  testator  was  Incompetent,  should  be  re- 
ceived with  flrreat  Jealousy.  Howard's  Will,  6  T.  B, 
Hon.  199, 17  Am.  Dec.  00. 

And  an  instruction  in  a  will  contest  that  ordi- 
narily those  witnesses  whose  testimony  comes 
nearest  to  the  very  time  of  making-  the  will  would 
be  the  most  valuable  if  they  seem  worthy  of  credit, 
and  that  therefore  the  testimony  of  the  subsCrlblngr 
witnesses  to  the  will  is  to  be  carefully  considered 
and  scrutinised.  Is  not  objectionable  as  tellingr  the 
Jury  that  the  testimony  of  an  attesting  witness  was 
entitled  to  'greater  weight  than  that  of  other  wit- 
nesses havlnir  the  same  means  of  knowledge.  Fos- 
ter V.  Dlckerson,  64  Vt.  283. 

So,  where  subscribing:  witnesses  to  a  will  con- 
cur in  the  facts  which  go  to  make  up  the  exe- 
cution, but  differ  as  to  the  degree  of  Intoxication  of 
the  testator  and  Its  effect  on  his  mind  and  memory, 
the  weight  due  to  their  respective  opinions  may 
depend  upon  their  intelligence  and  the  opportun- 
ity they  had  of  knowing  how  far  the  party's  facul- 
ties were  ordinarily  overcome  by  intoxication  and 
the  actual  effects  at  the  time  of  the  execution  of 
the  Instrument.  Bell  v.  Clark,  81  N.  C.  (9  Ired.  L.) 
289. 

A  witness  to  a  will  by  his  act  of  attestation 
solemnly  testifies  to  the  sanity  of  the  testator, 
however,  and  if  he  afterwards  attempts  to  Impeach 
the  validity  of  the  will  his  evidence,  though  not 
to  be  positively  rejected,  is  to  be  received  with  the 
most  scrupulous  jealousy.  Young  v.  Barner,  27 
Gratt  96;  Lamberts  v.  Cooper,  29  Gratt.  HI;  Cheat- 
ham V.  Hatcher,  30  Gratt.  56,  32  Am.  Rep.  6fi0; 
Gwln  V.  Gwin  (Idaho)  48  Fao.  205;  Hoerth  v.  Zable, 
92  Ky.  202;  Harrison  v.  Rowan,  3  Wash.  C.  C.  580; 
Den,  Stevens,  v.  Vancleve,  4  Wash.  C.  C.  262;  Bootle 
V.  Blundell,  19  Ves.  Jr.  494;  Howard  v.  Bralthwalte, 
1  Yes.  &  B.  202. 

As  It  is  an  Impeachment  of  his  own  act.  Bootle 
V.  Blundell,  19  Ves.  Jr.  494. 

And  as  he  is  guilty  of  great  misbehavior  in  attest- 
ing when  his  opinion  Is  against  sanity.  Harrison 
V.  Rowan,  3  Wash.  C.  C.  680. 

And  it  detracts  largely  from  the  weight  which 
would  otherwise  be  given  to  their  opinions.  Re 
Storey,  20  111.  App.  188. 

The  act  of  attesting  a  will  solemnly  asserts  the 
testator's  competency,  and  a  person  who,  believing 
that  this  does  not  exist,  nevertheless  signs  his  name 
as  a  witness,  becomes  an  instrument  of  fraud;  and 
if  he  subsequently  attempts  to  Impeach  his  own 
act  his  evidence,  though  not  positively  Inadmissi- 
ble, Is  of  little  If  any  value.  Cook's  Estate,  16 
Phlla.  822;  McMeekln  v.  McMeekln,  2  Bush,  79; 
Cheatham  V.  Hatcher,  80  Gratt.  56, 32  Am.  Rep.  650; 
Jones  V.  Goodrich,  5  Moore.  P.  C.  C.  16. 

Especially  where  he  assigns  no  satisfactory  rea- 
sons for  his  opinion.  Jones  v.  Goodrich,  5  Moore, 
P.  C.  C.  16. 

And  it  has  been  held  that  no  weight  should  be 


and  died  the  next  morning:  and  the  testimony  of 
one  of  the  subscribing  witnesses  that  the  testator 
did  not  know  what  was  going  on  will  not  affect  Its 
validity  In  view  of  the  Impropriety  of  attesting  a 
will  when  the  testator  was  known  to  be  in  such  a 
condition,  and  of  the  fact  that  such  witness  pro- 
pounded the  will  for  probate  and  stated  In  his  sworn 
petition  that  he  believed  the  Instrument  pro- 
pounded to  be  the  testator's  last  will  and  testa- 
ment.   il«  Lewis,  61  Wis.  101. 

And  a  finding  by  a  Judge  of  probate  that  a  testa- 
tor was  of  sound  and  disposing  mind  will  not  be 
disturbed  on  appeal  where  five  witnesses  and  the 
draftsmen  of  the  will  and  the  subscribing  wit- 
nesses gave  their  opinions  that  he  was  of  sound 
and  disposing  mind,  founding  them  upon  facts  and 
rational  reasons  to  which  they  testify,  though 
twelve  witnesses  testify  to  his  Insanity,  giving 
facts  and  reasons  tending  to  show  Insanity  upon 
which  they  base  their  conclusions,  four  of  whom 
were  physicians  and  three  of  whom  had  attended 
the  testator  from  time  to  time  and  expressed  the 
opinion  that  he  could  not  have  had  a  ludd  inter- 
val.   Brock  V.  Luckett,  4  How.  (Miss.) 450. 

Where  the  subscribing  witnesses  to  a  will  state 
their  opinion  as  to  the  condition  of  the  testator's 
mind,  givlnir  the  facts  upon  which  the  opinions  are 
founded,  however,  relianoe  should  be  placed  on  the 
facts  proved  rather  than  on  the  opinions  expressed 
by  the  witnesses.    Cllley  v.  Cilley.  84  Me.  162. 

And  the  mere  opinion  of  a  subscribing  witness  to 
a  will,  unsupported  by  the  facts  upon  which  it  is 
based,  is  entitled  to  no  more  weight  In  a  will  con- 
test than  that  of  other  witnesses.  Garrison  v.  Gar- 
rison, 15  N.  J.  Eq.  266. 

And  the  opinion  of  a  witness  in  a  will  contest, 
who  is  a  stranger  to  the  testator,  and  who  sees  or 
hears  nothing  except  what  is  necessary  to  enable 
him  to  attest  the  Instrument,  should  be  given  less 
weight  than  that  of  a  neighbor,  and  familiar  ac- 
quaintance of  the  testator,  and  neither  is  of  any 
weight  except  as  proved  to  be  correct  from  facts 
which  Justify  and  warrant  it.  Garrison  v.  Garrison, 
15  N.  J.  Eq.  266. 

So,  the  testimony  of  the  subscribing  witnesses  Is 
not  the  only  evidence  as  to  testamentary  capacity 
that  can  be  given.  Field's  Appeal.  86  Conn.  277; 
Martin  v.  Perkins,  56  Miss.  204;  Morton  v.  Heidorn, 
135  Mo.  606. 

And  the  Inability  of  an  attesting  witness  to  a  will 
to  testify  to  the  mental  capacity  of  a  testator  does 
not  render  the  will  invalid,  but  goes  only  to  the 
credibility  of  the  witness  In  case  he  Is  called  upon 
to  testify  as  to  sanity  or  mental  capacity.  Huff  v. 
Huff,  41  Ga.  606. 

And  probate  of  a  will  will  be  granted  where  there 
is  nothing  In  the  evidence  to  negative  testamentary 
capacity  except  while  ^he  testatrix  was  actually 
under  the  Influence  of  an  epjleptic  fit  to  which  she 
was  subject,  though  there  was  an  entire  absence  of 
proof  of  instructions  or  knowledge  of  contents, 
and  the  attesting  witnesses  could  not  recollect  any 
of  the  circumstances  attending  its  execution,  where 
they  recognized  their  signatures  and  thereupon  had 
no  doubt  of  the  truth  of  their  attestation.  Foot  v. 
Stanton,  1  Deane  &  S.  19. 

So,  the  subscribing  witnesses  to  a  will  are  not 
necessarily  the  best  to  prove  the  sanity  of  the  tes- 
tator.   McTaggart  v.  Thompson,  14  Pa.  140. 

The  testimony  of  a  subscribing  witness  to  a  will 
as  to  the  sanity  of  a  testator  Is  not  Invested  by  law 
with  any  fictitious  value  beyond  what  it  is  worth 
under  the  usual  considerations  governing  the  value 
of  testimony,  but  Is  to  be  weighed  with  reference 
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subseauently  called,  and  testified  to  the  execu- 
tion or  the  ^111  by  the  testator.  Although  the 
ruling  admitting  the  will  In  evidence  seems  to 
have  gone  on  the  footing  that  its  formal  ex- 
ecution ivas  as  the  appellees  contended  to  be 
assumed,  they  were  not  thereby  precluded 
from  calling  the  subscribing  witnesses  later; 
and  when  called  they  did  not  cease  to  be  sub- 
scribing witness,  and  examinable  as  such. 

If  the  appellants  bad  expressly  admitted  the 
formal  execution  of  the  will,  it  nevertheless 
would  have  been  competent  for  the  court  to 
have  allowed  the  appellees  to  call  the  subscrib- 


ing witnesses  to  testify  as  such.  Com.  t.  Mc- 
Carthy, 119  Mass.  854. 

We  do  not  see  that  it  was  any  the  less  within 
its  power  to  do  so  because  it  had  ruled  that  the 
formal  execution  was  to  be  assumed,  or  that 
the  appellees  were  to  be  regarded  as  having 
waived  the  right  to  call  the  subscribing  wit- 
nesses to  testify  as  such  because  the  ruling  was 
as  they  had  contended  it  should  be.  Neither 
the  court  nor  the  appellees  were  limited,  in  the 
conduct  of  the  trial,  to  the  phase  of  the  case 
presented  by  the  ruling. 

Exceptions  overrvled. 


given  to  an  opinioD  as  to  a  testator's  capacity  in  a 
will  contest  by  one  who  8u)>soribe8  the  will  attest- 
ing  that  the  testator  is  of  sound  mind  and  memory 
and  then  repudiates  the  attestation  under  oath. 
Garrison  v.  Garrison,  16  N.  J.  Eq.  266. 

And  refusal  to  instruct  that  certain  testimony 
airatnst  the  sanity  of  the  testator  creates  a  stronsr 
presumption  against  the  validity  of  the  will  is  not 
error  in  a  will  contest,  where  the  testimony  is  that 
of  an  attesting  witness  who  was  also  the  attending 
physician  of  the  testator.  Thornton  v.  Thornton, 
39  Vt.  122. 

And  the  evidence  of  one  of  theattestin^r  witnesses 
to  a  will  that  the  testator  was  not  competent  will 
not  affect  the  validity  of  the  will  as  against  testi- 
mony of  the  other  in  favor  of  capacity,  where  it 
was  directly  at  variance  with  previous  statements 
made  shortly  after  the  will  was  executed.  Cheat- 
ham V.  Hatcher,  90  Gratt.  56,  82  Am.  Rep.  650. 

So,  in  Maupln  v.  Wools,  1  Duv.  223,  a  will  dictated 
by  the  testatrix  and  written  out  by  a  disinterested 
neighbor  Just  as  it  was  dictated  was  upheld,  though 
the  attesting  witnesses  and  their  father,  at  whose 
house  the  will  was  made,  expressed  the  opinion 
that  she  was  not  competent  to  make  a  valid  will, 
there  being  abundant  proof,  both  extrinsic  and  in- 
trinsic, that  she  had  a  disposing  mind. 

And  in  Lowe  v.  Joliffe,  1  W.  Bl.  865,  a  will  was 


established  notwithstanding  all  the  subscribing 
witnesses  swore  that  the  testator  was  utterly  inca- 
pable where  other  persons  who  were  with  the  tes- 
tator on  the  day  it  was  made,  and  two  physicians 
who  occasionally  attended  him,  and  several  others, 
strongly  deposed  to  his  sanity. 

And  in  Digges's  Case,  cited  in  Powell  on  De- 
vises, 710,  the  person  who  wrote  the  testator's 
will,  and  who  was  an  attesting  witness,  swore  that 
the  testator  was  of  sound  mind,  but  two  other  wit- 
nesses to  the  will  swore  that  he  was  of  unaound 
mind,  but  the  verdict  found  the  will  a  good  testa- 
ment. 

A  verdict  against  a  will  will  not  be  disturbed, 
however,  though  it  was  natural  and  was  attested 
by  a  disinterested  physician  who  testified  In  fkror 
of  testamentary  capacity,  where  the  other  attesting 
witnesses  testified  that  the  testator  was  not  compe- 
tent, and  that  they  signcMl  to  avoid  giving  offense, 
and  other  witnesses,  including  another  attending 
physician,  testified  against  capacity.  Sydner  v. 
Cunningham,  18  Ry.  L.  Hep.  31. 

And  a  subscribing  witness  to  a  will,  who  contra- 
d  lets  his  own  attestation  by  statements  that  the  tes- 
tator was  incompetent  and  not  in  his  right  senses, 
may  be  a  good  witness  to  support  another  subscritn 
ing  witness  with  reference  to  other clrcumstanoea. 
Broone  v.  Ellis,  8  Lee,  Bccl.  Rep.  5S8.         F.  H.  B. 
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POSTAL    .TELEGRAPH     CABLE    COM- 
PANY,    AppL, 

V. 

Henry  A.  EATON. 
(170  111.  518.) 

1*  A  telegrAph  line  is  an  additional 
burden  on  the  fee  of  a  public  highway  for 
which  compensation  must  be  made  to  the  owner. 

2.  IQectment  may  be  maintained  to 
compel  the  removal  of  telegraph  poles 
from  a  public  highway  over  plaintiff ^s  laud  on 
which  the  line  constitutes  an  additional  burden 
for  which  compensation  has  not  been  made  to 
the  owner. 

8.  A  translte*  of  land  over  'vrhieh  a  tele- 
grm^ph  line  has  been  constructed  with- 
out right  gives  the  purchaser  all  his  grantor^s 
rights,  including  the  right  to  bring  ejectment. 

(December  22, 1887.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Circuit  Court  for  Madison  County  in 


NoTB.— As  to  ejectment  for  street,  see  note  to 
Hancock   v.   McAvoy  (Pa.)  18  L.  R.  A.  781;  also 
Thomas  v.  Hunt  (Mo.)a^  L.  K.  A.  857. 
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favor  of  plaintiif  in  an  action  brought  to  re- 
cover possession  of  land  upon  which  defendant 
had  erected  its  poles  without  authority. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  William  P.  Bradshaw,  I«oeseh 
Brothers  Sb  Hovrell*  and  Frank  4* 
Loesch,  for  appellant: 

The  license  from  the  county  commissioDers 
necessarily  gave  the  telegraph  company  the 
right  to  construct  its  line  upon  any  highway 
outside  of  an  incorporated  city,  town,  or  Til- 
lage between  those  two  points,  running  in  tie 
general  direction  southwest  from  New  Doug- 
las 

2  Dill.  Mun.  Corp.  §898. 

The  license  left  the  telegraph  company  free 
to  seek  any  public  road  most  oonvenient  for  its 
line  within  the  directions  limited  in  the  con- 
sent of  the  county  board. 

EkiwardsvilU  R.  Co,  v.  Sawyer,  92 11L  877. 

Messrs.  Travons  Sb  Wamock,  for  ap> 
pellee: 

Appellee  is  the  absolute  owner  of  .the  loettsin 
quo,  subject  only  to  the  easement  in  the  public 
to  use  it  for  highway  purposes.  Neither  the 
legislature  nor  the  board  of  so  per  visors  has  the 
power  to  authorize  appellant  to  appropriate  it 


1897. 


Postal  Telegraph  Cable  Co.  y.  Eaton. 


728 


without  rendering  compensation  as  provided 
by  law. 

Smith  ▼.  Chicago,  A.  d  8t.  L,  R,  Co,  67  111. 
Ift5;  Indianapolis,  B.  A  W,  B.  Co,  v.  Hartley, 
67  111.  489.  16  Am.  Rep.  624;  Gebhardt  v. 
Reeves,  75  111.  801;  Board  of  Trade  Teleg.  Co. 
▼.  BarnetU  107  111.  507.  47  Am.  Rep.  458; 
Olneyy.  Wharf,  115111.524,  56  Am.  Rep.  178; 
Sadorus  v.  Black,  65  111.  App.  72;  Chicago,  B, 
&  Q,  R,  Co,  V.  West  Chicago  Street  R.  Co.  156 
III.  269,  29  L.  R.  A.  485;  Elliott.  Roads  & 
Streets,  pp.  519,  537;  Stevenson  ▼.  Chattanooga, 
20  Fed.  Rep.  686;  Robert  v.  Sadler.  104  N.  Y. 
229;  Alden  v.  Murdoch,  18  Mass.  257;  Propri- 
etors of  Locks  &  Canals  v.  Nasftua  db  L,  R.  Co, 
104  Mass.  12. 

Ejectment  will  lie. 

Elliott,  Roads  &  Streets.  535.  586.  and  au- 
thorities cited;  Terre  Haute  &  8.  R.  Co.  v. 
Rodel,  89Ind.  128,  46  Am.  Rep.  164;  Peck  v. 
Smith,  1  Conn.  103,  6  Am.  Dec.  216;  Cole 
V.  Drew,  44  Vt.  49,  8  Am.  Rep.  863;  Robert  v. 
Sadler,  104  N.  Y.  229,  .  58  Am.  Rep.  498; 
Cooper  V.  Smith,  9  Serg.  &  R.  26,  11  Am.  Dec. 
659. 

CrAigf  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  ejectment  brought  by 
Henry  A.  Eaton,  appellee,  against  the  Postal 
Telegraph  Cable  Company,  for  the  purpose  of 
compelling  the  removal  of  the  defendant's  line 
of  telegraph  poles  from  a  public  highway 
known  as  the  '^Edwardsville  and  Hillsboro 
Road,"  which  was  located  over  and  upon  ap- 
pellee's land.  It  appears  from  the  record  that 
the  Board  of  Trade  Telegraph  Company  in 
1882  constructed  its  telegraph  line  over  a  pub- 
lic highway  known  as  the  '^Edwardsville  & 
Hillsboro  Road"  by  the  consent  of  the  board 
of  supervisors  of  Madison  county,  under  a 
resolution  of  the  board  adopted  at  a  regular 
meeting,  upon  the  request  of  the  telegraph 
company.  The  resolution  granting  the  ri^ht 
contained  the  folio  wins  conditions:  Said  line 
shall  start  at  or  near  Kew  Douglas,  and  run 
in  a  southwest  direction,  and  terminate  at  or 
near  Venice,  in  said  county,  the  poles  to  beset 
not  over  2^  feet  from  the  margin  of  the  road, 
not  to  interfere  with  ditches  and  waterdrains; 
poles  to  be  18  feet  high,  and  well  set  and 
braced,  and  the  wire  to  be  kept  tight;  and 
they  are  to  establish  but  one  line,  and  by  them 
seouring  the  right  of  way  in  the  several'  town 
ships.  The  telegraph  company  went  on  and- 
constructed  its  line  under  this  resolution  of  the 
board  of  supervisors,  without,  however,  ob- 
taining consent  or  right  of  way  from  the  land 
owners  along  the  highway.  The  Board  of 
Trade  Telegraph  Company  operated  its  line 
until  1886,  when  the  line  was  leased  to  appel- 
lant, the  Postal  Telegraph  Cable  Company, 
and  that  company  has  continued  to  operate  the 
line  since  that  time  under  its  lease.  It  is  not 
denied  that  a  telegraph  company  organized  un- 
der the  laws  of  this  state  may,  under  our  emi> 
nent  domain  act,  acquire  proper^  upon  which 
it  may  erect  its  telegraph  line.  Indeed,  §  2  of 
the  act  relating  to  telegraph  companies  (Rev. 
Stat.  1874,  p.  1052)  makes  provision  for  such 
companies  to  acquire  property  as  follows: 
''Every  such  company  may  enter  upon  any 
]and8  for  the  purpose  of  making  surveys  and 
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examinations  with  a  view  to  the  erection  of 
any  telegraph  line,  and  take  and  damage 
private  property  for  the  erection  and  mainten- 
ance of  such  lines,  and  may,  subject  to  the 
provisions  contained  in  this  act,  construct  lines 
of  telesrrapb  along  and  upon  any  railroad,  road, 
highway,  street,  or  alley,  along  or  across  any 
of  the  waters  or  land  within  this  state,  and 
may  erect  poles,  posts,  piers,  or  abutments  for 
supporting  the  insulators,  wires,  and  other 
necessary  fixtures  of  their  lines,  in  such  man- 
ner and  at  such  points  as  not  to  incommode 
the  public  use  of  the  railroad,  highway,  street, 
or  alley,  or  interrupt  the  navigation  of  such 
waters."  Section  4  of  the  same  act  provides: 
'*No  such  company  shall  have  the  right  to 
erect  any  poles,  posts,  piers,  abutments,  wires, 
or  other  fixtures  of  their  lines  along  or  upon 
any  road,  highway,  or  public  ground  outside 
the  corporate  limiU  of  a  city,  town,  or  village, 
without  the  consent  of  the  county  board  of  the 
county  in  which  such  road,  highway,  or  public 
ground  is  situated,  nor  upon  any  street,  alley, 
or  other  highway  or  public  ground  within  any 
incorporated  city,  town,  or  village,  without 
the  consent  of  the  corporate  authorities  of  such 
city,  town,  or  village." 

It  is  contended  in  the  argument  that,  the 
county  board  having  given  consent  to  occupy 
the  highway,  and  the  consent  having  been 
acted  upon,  the  owner  of  the  fee  of  the  high- 
way cannot  maintain  an  action  of  ejectment. 
Where  a  highway  is  laid  out  over  lands  outside 
of  the  incorporated  city,  town,  or  village,  the 
public  acquires  only  an  easement  of  passage 
over  the  lands,  with  the  rights  and  incidents 
thereto,  while  the  owner  of  the  land  over  which 
the  road  is  laid  out  retains  the  fee  and  owner- 
ship of  everything  connected  with  the  soil  for 
all  purposes  not  incompatible  with  the  right 
of  the  public  to  a  free  and  unobstructed  use  of 
the  road  as  a  public  highway.  Palatine  v. 
Krevg&r,  121  111.  74.  Elliott,  in  his  work  on 
Roads  and  Streets  (p.  519),  in  the  discussion  of 
the  question,  says:  **[The  abutter  has]  the  ex- 
clusive right  to  the  soil,  subject  only  to  the 
easement  of  the  right  of  passage  in  the  public 
and  the  incidental  right  of  properly  fitting  the 
way  for  use.  Subject  only  to  the  public  ease- 
ment, the  proprietor  has  all  the  usual  rights 
and  remedies  of  the  owner  of  a  freehold.  He 
may  sink  a  drain  below  the  surface  of  the 
road;  .  .  .  he  may  mine  under  it.  So  the 
herbage  and  trees  growing  thereon  belong  to 
him."  At  pages  585  and  586  the  author  says: 
"He  may  maintain  trespass  against  one  who 
unlawfully  cuts  and  carries  away  the  grass, 
trees,  or  herbage,  and  even  against  one  who 
stands  upon  the  sidewalk  in  front  of  his  prem- 
ises and  uses  abusive  language  towards  him, 
refusing  to  depart.  .  .  .  The  abutter  may 
also  maintain  ejectment  against  a  railroad  com- 
pany which  has  placed  its  track  upon  his  side 
of  a  street  without  paying  or  tendering  dam- 
ages therefor,  or  against  an  individual  who 
has  wrongfully  and  unlawfully  encroached 
thereon."  In  Cole  v.  Drevo,  44  Vt.  49,  in  con- 
sidering the  question,  the  court  said:  *The 
owner  of  the  soil  over  which  a  highway  is  lo- 
cated is  entitled  ...  to  the  entire  use  of 
the  land,  except  the  right  which  the  public 
have  to  use  the  land  and  materials  thereon  for 
the  purpose  of  building  and  maintaining  a 
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highway*  suitable  for  the  safe  passage  of  travel- 
ers. This  doctrine  has  been  long  ebtablished. " 
Other  cases  holding  the  same  doctrine  might 
be  cited,  but  the  rule  that  the  owner  of  the 
land  upon  which  a  public  highway  is  laid  out 
has  the  exclusive  right  of  the  soil,  subject  to 
the  easement  of  the  right  of  travel  in  the  pub- 
lic, and  the  incidental  right  of  keeping  the 
highway  in  proper  repair  for  the  use  of  the 
public,  is  so  well  established  that  the  citation 
of  other  authorities  is  not  deemed  necessary. 
If,  then,  appellee  was  the  owner  of  the  fee, 
subject  to  the  easement,  as  we  have  seen  he 
was,  has  he  the  right  to  maintain  ejectment? 
In  Smilh  v.  Chicago,  A,  db  St.  L,  E.  Co.  67  111. 
192,  it  was  held  that  ejectment  would  lie 
against  a  railroad  corporation  by  the  owner  of 
the  fee  for  land  taken  and  used  by  it  for  the 
purposes  of  its  road,  where  the  land  had  not 
been  condemned  under  proceedings  instituted 
for  that  purpose  in  the  mode  prescribed  by 
law.  If  an  action  of  ejectment  may  be  main- 
tained against  a  railroad  company,  by  the 
owner  of  the  fee  whose  land  has  been 
taken  by  the  railroad  company,  without  in- 
stituting proceedings  to  condemn  upon  the 
same  ground,  no  reason  occurs  to  us  which 
would  prevent  the  owner  of  the  fee  from  main- 
taining an  action  of  ejectment  where  possession 
has  been  taken  by  a  telegraph  company.  Indeed, 
the  two  cases  stand  upon  the  same  ground,  and 
if  a  recovery  may  be  had  in  the  one  case,  a  re- 
covery may  also  be  had  in  the  other.  The  ques- 
tion whether  the  owner  of  the  fee  of  a  highway 
may  bring  ejectment  has  arisen  in  other  states, 
and  it  has  been  expresHly  held  that  the  action 
will  lie.  In  Terre  Haute  <fe  8.  R.  Co.  v. 
Bodel,  46  Am.  Rep.  166.  89  Ind.  128.  in  the 
discussion  of  the  question,  the  court  said: 
"The  doctrine  that  the  owner  of  the  fee  may 
maintain  ejectment  for  the  land  covered  by  a 
public  highway  is  as  old,  at  least,  as  Goodtitle, 
Chester,  v.  Alker,  1  Burr.  188.  Lord  Mansfield 
there  said:  'I  see  no  ground  why  the  owner 
of  the  soil  may  not  bring  ejectment  as  well  as 
trespass.  .  .  .  'Tis  true,  ...  he  must  recover 
the  land  subject  to  the  way;  but,  surely,  he 
ought  to  have  a  specific  remedy  to  recover  the 
land  itself,  notwithstanding  its  being  subject 
to  an  easement  upon  it.'"  The  court  again 
says  (p.  167):  "We  have  no  doubt  at  all  as  to 
the  right  of  the  owner  of  the  fee  to  maintain 
ejectment  against  a  wrongdoer,  although  the 
fee  is  burdened  by  a  public  easement.  Our 
own  cases,  as  we  have  shown,  so  declare,  and 
so  do  all  the  well-considered  cases."  See  also 
Carpenter  v.  Oswego  d  S.  H.  Co.  24  N.  Y.  655; 
Robert  v.  Sa^iler,  104  N.  Y.  229,  58  Am.  Rep. 
498.  In  Indianapolis,  B.  <Sb  W.  R.  Co.  v.  Bart- 
ley,  67  111.  439,  16  Am.  Rep.  624.  it  was  held, 
where  the  public  have  acquired  an  easement 
over  a  person's  land  for  an  ordinary  street  or 
highway,  the  location  of  the  track  of  a  rail- 
road on  the  same  is  an  additional  burden  and 
servitude  upon  the  land,  which  will  entitle  the 
owner  to  additional  compensation;  that  such 
an  act  was  an  exclusive  appropriation  by  the 
railroad  company  of  the  soil  to  its  own  use, 
which  the  owner  had  the  right  himself  to  use 
for  any  purpose  not  inconsistent  with  the  pub- 
lic easement,  and  hence  it  is  taking  private 
property  for  public  use.  which  cannot  be  done 
without  making  just  compensation.  In  Board 
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of  Trade  Teleg.  Co.  v.  Barnett,  107  111.  507,  47 
Am.  Rep.  453,  an  action  of  trespass  was  brought 
by  a  landowner  abutting  on  a  highway,  to  re- 
cover damages  alleged  to  have  l^en  sustained 
by  the  erection  of  a  telegraph  line  on  the 
highway,  and  the  court  held  that  the  construc- 
tion ana  maintenance  of  a  telegraph  line  upon 
the  highway  were  a  new  and  additional  burden 
on  the  fee,  to  which  it  was  not  contemplated  it 
should  be  subjected  when  the  road  was  laid 
out,  and  the  owner  of  the  fee  was  entitled  to 
recover  additional  compensation  for  such  use. 
If  the  construction  of  the  telegraph  line  was 
an  additional  burden  on  the  fee,  as  the  fee  be- 
longed to  appellee,  that  burden  could  not  be 
imposed  upon  the  land  unless  compensation 
was  made  as  provided  by  law. 

The  appellee  here  was  the  owner  of  the  fee, 
subject  to  the  easement  of  the  public  to  use  the 
land  for  a  public  highway.  He  had  been 
compensated  for  this  public  use,  and  could 
make  no  objection  to  the  right  of  the  public  to 
use  the  land  for  a  public  highway,  but  no  ad- 
ditional burden  could  be  imposed  upon  the  fee 
without  compensation.  When  appellant,  there- 
fore, entered  upon  and  took  possession  of  the 
land,  and  erected  its  line,  without  instituting 
proceedings  to  condemn  as  required  by  law,  it 
was  a  trespasser,  and  no  reason  appears  why 
appellee  might  not  sue  in  trespass,  and  recover 
such  damages  as  he  had  sustained,  or  bring 
ejectment,  and  regain  his  property  in  the  con- 
dition it  was  in  when  the  appellant  entered 
upon  it.  But  it  is  said  the  telegraph  company 
obtained  the  right  to  construct  ita  line  from 
the  county  board  of  Madison  county,  and  the 
authority  of  the  county  officers  to  grant  a 
license  of  this  character  cannot  be  questioned 
in  a  proceeding  of  this  kind.  The  consent  of 
the  county  board  of  Madison  county  that  the 
line  might  be  erected  on  the  public  highway 
would,  no  doubt,  be  binding  oo  the  county 
and  the  road  authorities  in  the  several  towns 
through  which  the  highway  runs  upon  which 
the  line  was  authorized  to  be  constructed,  but 
the  county  board  could  give  no  consent  which 
would  be  binding  on  any  owner  of  the  fee  in 
the  highway  where  the  line  was  constructed. 
The  right  of  the  owner  of  the  fee  was  beyond 
the  control  of  the  county  board.  His  right  is 
predicated  on  that  provision  of  the  Constitu- 
tion which  declares  that  "private  property 
shall  not  be  taken  or  damaged  for  public  u^ 
without  just  compensation."  Const,  art.  2. 
^  13.  The  legislature  had  no  authority  to 
confer  power  on  the  county  board  to  authorize 
the  appellant  company  to  take  appellee's  land 
without  compensation,  and  hence  the  connty 
board  was  powerless  to  give  such  authority. 
But  it  will  not  be  necessary  to  consider  this 
question  further,  as  it  was  settled  against  ap- 
pellant In  Board  of  Trade  Teleg.  Co,  vT  Barnett, 
107  m.  507,  47  Am.  Rep.  453,  as  will  be  foand 
upon  an  examination  of  that  case.  It  is,  how- 
ever, said  that  appellee  purchased  the  land 
after  the  telegraph  line  was  constructed,  with 
full  notice  that  the  line  had  been  constructed, 
and  hence  he  took  the  land  with  the  burden 
upon  it.  It  is  no  doubt  true  that  appellee  pur- 
chased the  land  subject  to  all  rights  appellant 
possessed  in  it,  but  the  trouble  with  appellant 
is,  by  taking  possession  without  making  com- 
pensation to  the  owner  of  the  fee,  it  acquired 
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DO  rights  against  such  owner,  and  when  appel- 
lee purchased  he  acquired  all  the  rights  in  the 
land  possessed  by  his  grantor,  and,  if  his 
grantor  was  entitled  to  brinsj  ejectment,  this 
right  passed  to  appellee.  Whether  appellee 
could  malDtain  trespass,  or  whether  he  would 
be  barred  by  the  statute  of  limitations,  had  such 


an  action  been  brought,  is  a  question  not  pre- 
sented by  this  record.  The  sole  question  here 
is  the  right  of  appellee  to  maintain  ejectment. 
The  circuit  court  held  that  he  bad  this  right, 
and  we  think  the  Judgment  correct,  and  it 
will  be  affirmed. 


INDIANA  SUPREME  COURT. 


FRANKLIN  NATIONAL  BANK  et  al, 
Appts. , 

William  C.  WHITEHEAD  et  al. 


.InJ.. 


.) 


1.  Only  such  corporations  as  are  au- 
thorised by  the  law  under  which  they 
are  org^anised  to  carry  on  the  business  of 
warehousemen  can  avail  ithemselves  of  tbe  pro- 
visions of  the  Indiana  act  of  1875.  as  amended 
1870,  entitlinr  "any  person  or  iDCorporated  com- 
pany" to  obtain  a  permit  to  keep  a  public  ware- 
house. 

8.  One  who  is  not  a  warehouseman  can- 
not Rive  a  valid  warehouse  receipt  upon  his  own 
property,  in  his  own  possession,  to  secure  bis  own 
debt. 

8.  A  public  warehouseman  cannot  issue 
warehouse  receipts  upon  its  own  property, 
in  its  own  possession,  and  deliver  them  as  a 
pledge  to  secure  Its  own  indebtedness. 

4.  A  warehouse  receipt  is  subject  to  a 
statute  respecting^  the  acknowledg- 
ment and  recording  of  an  assignment  of 
g-oods  by  way  of  mortgage,  when  the  receipt  is 
issued  by  a  debtor  upon  his  own  property,  in  his 
own  possession,  as  a  pledge  to  secure  his  debt. 

6«  A  special  finding^  to  sustain  an  es- 
toppel must  clearly  state  the  facts,  leaving 
nothing  to  intendment. 

6.  The  doctrine  of  estoppel  does  not  ap- 
ply to  contracts  which  are  forbidden  by  statute 
or  contrary  to  public  policy. 

7.  A  corporation  is  not  estopped  from. 
denying^  that  it  is  a  warehouseman  or 
that  its  receipts,  as  such,  are  valid  as  against  a 
holder  of  them  who  took  them  with  knowledge 
of  the  facts  respecting  the  character  and  powers 
of  the  corporation. 

8.  A  ij^neral  creditor  has  the  rig^ht  to 
intervene  in  case  of  a  receivership,  and  con- 
test the  validity,  as  well  as  the  priority,  of  other 
claims  or  asserted  liens. 

9.  A  receiver  may  avoid  an  assi^^ment 
of  croods  by  way  of  mortg^a^e  made  by  a 
corporation,  on  the  ground  that  it  was  not  re- 
corded within  the  time  required  by  law  in  order 
to  make  it  valid,  "as  against  any  other  person 
than  the  parties.** 

(February  24, 1898.) 

APPEAL  by  interveners  from  a  judgment  of 
the  Circuit  Court  for  Hancock  County 

Note,— For  a  somewhat  similar  case,  see  Oeilfuss 
V.  Corrigan  (Wis.)  37  L.  R.  A.  166. 

A%  to  the  effect  of  recitals  in  warehouse  receipts, 
see  note  to  Dean  v.  Driggs  (N.  T.)  10  L.  R.  A.  802. 
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denying  their  claim  to  a  lien  on  property  of  the 
Greenfield  Iron  &  Nail  Company  which  had 
been  placed  in  the  hands  of  a  receiver.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baker  Sb  Daniels,  for  appellants: 

The  position  of  the  receiver  and  the  general 
creditor  in  this  proceeding  is  no  better  than  the 
position  of  the  debtor. 

Union  Trust  Co.  v.  Trumbull,  137  111.  146; 
Warner  v.  Jameson,  52  Iowa,  70. 

The  position  of  the  receiver  is  no  better  than 
the  position  of  the  debtor  except  fraud  be 
proved.  He  takes  subject  to  all  liens  and 
equities. 

Lorch  V.  Aultman,  75  Ind.  162;  J.  W.  Dann 
Mfg.  Co.  V.  Ptirkhurst,  125  Ind.  817;  Cook  v. 
TuUis,  85  U.  8.  18  Wall.  882.  21  L.  ed.  983; 
Hawkins  v.  Blake,  108  U.  8.  422,  27  L.  ed. 
775. 

Where  a  cause  of  action  depends  upon  the 
establishment  of  fraud,  the  special  finding 
must  state  that  there  was  fraud. 

Pftelps  V.  Smith.  116  Ind.  387. 

Fraud  is  an  ultimate  fact  which  must  be 
found  as  a  substantive  fact  in  a  special  finding, 
and  it  will  never  be  presumed. 

Wilson  V.  Camjibea,  119  Ind.  286;  Farmen^ 
r^an  cfe  T.  Co.  v.  Canada  dt  St.  L.  R.  Go.  127 
Ind.  260.  11  L.  R.  A.  740;  Fulv  v.  Beaver,  136 
Ind.  819;  Bruner  v.  Brown,  189  Ind.  600;  Per- 
soneUe  v.  Oronkhite,  140  Ind.  586;  First  Nat. 
Bank  v.  Doretatl  Body  d  O.  Co.  143  Ind.  550. 

A  finding  that  the  Greenfield  Iron  &  Kail 
Company  was  guilty  of  a  fraudulent  act  or 
had  a  fraudulent  purpose  would  not  be  suffi- 
cient to  impeach  the  bona  fides  of  the  transac- 
tion as  against  the  Hockville  Bank. 

Old  Nat.  Bank  v.  Findley,  181  Ind.  225. 

It  is  not  seemly  for  a  corporation,  any  more 
than  for  an  individual,  to  make  a  contract  and 
then  break  it  at  its  own  pleasure;  to  abide  by 
it  so  lon/jr  as  it  is  advantageous  and  repudiate 
it  when  it  becomes  onerous. 

Union  Nat.  Bank  v.  Matthews,  98  V.  8.  621, 
25  L.  ed.  188:  Logan  County  Nat.  Bank  v. 
Towrfsend,  189  U.  S.  67,  35  L.  ed.  107. 

Where  a  contract  has  been  executed  and 
fully  performed  on  the  part  of  the  corporation, 
or  of  the  parly  with  whom  it  contracted, 
neither  will  be  permitted  to  insist  that  the  con- 
tract was  not  within  the  power  of  the  corpora- 
tion. 

Wright  V.  Hughes,  119  Ind.  824;  First  Nat. 
Bank  v.  Stetcart,  107  U.  8.  676,  27  L.  ed.  592; 
Thompson  v.  Saint  Nicholas  Nat.  Bank,  146  U. 
8  240,  86  L  ed.  956;  Chicago  d  A.  R.  Co.  v. 
Derkes,  108  Ind.  525. 

The  position  of  a  general  creditor  who  seeks 
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to  have  declared  ultra  vire»  a  contract  of  a  cor- 
poration after  such  corporation  has  become  in- 
solvent is  no  better  than  the  position  of  the 
corporation  itself. 

Tod  V.  Kentucky  Union  Land  Co,  57  Fed. 
Rep.  47;  High,  Receivers,  §  815. 

Uoder  the  warehouse  acts  a  warehouseman 
can  issue  receipts  on  his  own  property  when 
stored  in  his  own  warehouse. 

Cochran  v.  Ripy,  18  Bush,  495;  Merchants 
&  Mfr$,  Bank  v.  B&>bard.  48  Mich.  118,  42 
Am.  Rep.  465;  National  Fkrch.  Bank  v.  Wilder, 
84  Minn.  149;  Eggers  v.  National  Bank  of  Com- 
merce, 40  Minn.  182;  Easton  v.  Hodges,  18  Fed. 
Rep.  677. 

And  when  such  receipt  is  to  be  used  as 
collateral  security,  it  may  be  issued  to  the 
pledgee. 

National  ExcJi.  Bank  v.  Wilder,  34  Minn.  149; 
Merchant  &  Mfn.  Bank  v.  Uitibard,  48  Mich. 
118.  42  Am.  Rep.  465;  Easton  v.  Hodges,  18 
Fed.  Rep.  677;  Bahcock  v.  Peoples  Sav.  Bank, 
118  Ind.  212. 

The  Rockville  Bank  must  be  held  to  be  the 
owner  of  valid  warehouse  receipts  of  the  nail 
company  and  the  legal  title  of  the  property 
covered  by  these  receipts  passed  to  the  Rock- 
ville Bank,  and  it  was  entitled  to  delivery  of 
this  property  upon  surrender  of  the  receipts. 

Gibson  v.  Stevens,  49  U.  S.  8  How.  884,  12 
L.  ed.  1123;  Hanover  Nat.  Bank  v.  American 
Bock  dt  T.  Co.  148  N.  Y.  612;  ParshaU  v.  Eg- 
gert,  54  N.  Y.  18;  Babcock  v.  People's  Sav. 
Bank,  118  Ind.  212. 

And  if  the  warehouseman  has  commingled 
this  property  with  his  own  property,  so  that 
the  receipt  holder's  property  cannot  be  distin- 
guished, then  in  equity  such  receipt  holder  is 
entitled  to  take  such  goods  of  like  kind  with 
his  own  as  will  make  good  his  receipt. 

Bank  of  Rome  v.  Haselton,  15  Lea,  216; 
Sharp  V.  Philadelphia  Warehouse  Co,  (C.  C.  E. 
D.  Pa.)  9  Fed.  Rep.  572;  Hoffman  v.  Sehoyer, 
148  111.  598. 

In  equity  the  transaction  was  a  pledge;  the 
receipts  were  intended  as  collateral  security, 
and  equity  can  carry  out  the  mtent  of  the  par 
ties  because  a  warehouse  receipt  can  constitute 
a  valid  pledge. 

Merchants*  dh  Mfrs,  Co.  v.  Bibhard,  48  Mich. 
118.  42  Am.  Rep.  465;  Cochran  v.  Ripy,  13 
Bush,  495. 

As  against  all  but  bona  fide  purchasers  or 
encumbrancers,  a  warehouse  receipt  is  valid 
even  though  the  goods  pledged  are  not  specifi- 
cially  separated  and  set  apart. 

merchants*  &  Mfrs.  Batik  v.  Hibbard,  48 
Mich.  118,  42  Am.  Rep.  465;  Bank  of  Rome  v. 
Haselton,  15  Lea,  216:  Fifth  Nat.  Bank  v. 
Providence  Warehouse  Co.  17  R.  I.  112,  9  L.  R. 
A.  260;  Hoffman  v.  Schoyer,  148  El.  598. 

The  nail  company  and  all  parties  standing 
in  its  place  are  estopped  to  set  up  the  want  of 
segregation  for  the  purpose  of  defeating  the 
rights  of  the  Rockville  Bank. 

Ooodwin  v.  Scan  n ell,  6  Cal.  541;  Union  Trust 
Co.  V.  Trumbull,  137  III.  146. 

The  nail  company  is  estopped  to  deny  its 
representations  that  induced  the  loan;  it  is  es- 
topped to  deny  that  it  was  a  lawful  warehouse- 
man; it  is  estopped  to  deny  that  it  held  the 
nails  described  in  these  receipts  as  a  ware- 
houseman. 
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Babcock  v.  Pe&pl^s  Sav.  Bank,  118  Ind.  212; 
M*Nsil  V.  Hill,  Woolw.  96. 

Courts  should  be  especially  careful  not  to 
throw  doubt  upon  mercantile  usages  and  the 
customs  of  business  men. 

Gibson  v.  Stevens,  49  U.  8.  8  How.  3«4,  18 
L.  ed.  1128;  McNeil  v.  Hill,  Woolw.  9**;  Jfer- 
chantt^  d  Mfrs.  Bank  v.  Hibbard,  48  Mich.  118, 
42  Am.  Rep.  465. 

Mr,  Daniel  Wait  Howe  also  for  appel- 
lants. 

Messrs.  Frederick  E.  Mataon  and  Will- 
iam A.  Ketcham*  for  appellees: 

It  sometimes  happens  that  a  power  to  bor- 
row exists,  and  the  company  exercises  it  and 
obtains  a  loan,  and  gives  to  secure  the  ad- 
vances, securities,  e.  g.,  mortgages  which  are 
outside  its  powers.  These  improper  docu- 
ments, though  themselves  void  as  securities, 
will  not  avoid  the  loan. 

Brice.  Ultra  Vires,  8d  Eng.  ed.  g  91,  p.  224; 
Utica  Ins.  Co.  v.  Cadtrell,  8  Wend.  296;  Vtica 
Ins.  Co.  V.  Bloodgood,  4  Wend.  652. 

By  means  of  the  appointment  of  a  receiver, 
a  court  of  equity  takes  possession  of  the  prop- 
erty which  IS  the  subject  of  the  suit,  preserves 
it  from  waste  or  destruction,  secures  and  col- 
lects the  proceeds  or  profits,  and  ultimately 
disposes  of  them  according  to  the  rights  and 
priorities  of  those  entitled,  whether  reeular 
parties  in  the  cause,  or  only  parties  in  interesi 
coming  before  the  court  in  a  seasonable  time, 
and  due  course  of  proceeding,  to  assert  and  es- 
tablish their  pretensions.  The  receiver  ap- 
pointed is  the  officer  and  representative  of  the 
court,  subject  to  its  orders,  accountable  in  such 
manner  and  to  such  persons  as  the  court  may 
direct,  and  having  in  his  character  of  receiver 
no  personal  interest  but  that  arising  out  of  his 
responsibility  for  the  correct  and  faithful  dis- 
charge of  his  duties.  It  is  of  no  consequence 
to  him  how  or  when,  or  to  whom,  the  court 
may  dispose  of  the  funds  in  his  hands,  pro- 
vided the  order  or  decree  of  the  court  furnishes 
to  him  a  sufficient  protection. 

High,  Receivers,  §  6,  note;  Beverley  v. 
Brooke,  4  Grait.  187. 

These  warehouse  receipts  cannot  operate  as 
liens  because  the  issuing  thereof  was  an  act 
ultra  tires. 

Cook,  Stock  &  Stockholders,  T  681;  Brice. 
Ultra  Vires,  8d  Eng.  ed.  p.  60,  §  II.  pp.  139, 
140;  Beaty  v.  Knowler,  29  U.  S.  4  Pet.  152,  7 
L.  ed.  813;  State  Bd.  of  AgH.  v.  Citizen's  Street 
R.  Co.  47  Ind.  407,' 17  Am.  Rep.  702;  Dart- 
mouifi  College  v.  Woodward,  17  U.  S.  4  Wheat. 
518,  4  L.  ed.  629 

These  receipts  being  ultra  vires,  were,  there- 
fore, wholly  void. 

Central  Transp.  Co,  v.  Pullman's  Palace  Car 
Co.  139  U.  8.  59,  85  L.  ed.  68. 

The  banks  were  bound  to  take  notice  that 
these  receipts  were  ultra  vires  and  void. 

Pearce  v.  Madison  <fe  /.  R.  Co.  62  U.  S.  21 
How.  441,  16  L.  ed.  184;  Davis  v.  Old  Cotohg 
R.  Co.  131  Mass.  258,  41  Am.  Rep.  221. 

These  warehouse  receipts,  being  ultra  virts 
and  wholly  void,  constitute  no  lien,  equitable 
or  otherwise,  as  against  the  general  cred- 
itors. 

Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.  189  U.  S.  58,  35  L.  ed.  68;  Pittsburgh,  C.  d 
St.  R.  Co.  V.  Keokuk  <t  H.  Bridge  Co.  131  U.  a 
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871,  38  L.  ed.  157;  MarviOe  v.  American  Traei 
Soc.  128  Mass.  129,  25  Am.  Rep.  40;  Utiea  Ins, 
Co,  V.  Cadweil,  8  Wend.  296;  Utiea  Inn,  Co.  v. 
moodgood,  4  Wend.  852;  Boyd  y.  MiU  Creek 
School  Twp,  124  Ind.  194. 

The  conditioDs  which  attended  the  issuing  of 
these  receipts  were  not  such  as  to  constitute 
them  liens. 

The  transactions  were  against  public 
policy. 

Mechanic^  Trust  Co.  v.  Dandridge,  18  Ky. 
L.  Rep.  626;  State  y.  MiUtr.  140  Ind.  168. 

The  receipts  do  not  meet  the  requirements 
of,  and  do  not  constitute,  warehouse  receipts. 

MechanM  Trust  Co.  v.  Dandridge,  18  Ky. 
L.  Rep.  625;  Sinsheimer  v.  Whitley,  111  Cal. 
878;  SteavUi  v.  Blaine  Nat.  Bank,  11  Wash. 
426;  Fishback  v.  Van  Dusen,  88  Minn.  Ill; 
S/iepardson  v.  CViry,  29  Wis.  42;  Rvcher  v. 
Com.  108  Pa.  584;  Edwards.  Bailm.  g  332. 

The  Greenfield  Iron  &  Nail  Company,  as 
debtor,  issued  the  receipts  upon  its  own  goods, 
which  were  retained  in  its  own  possession,  di- 
rect to  the  banks,  as  creditors. 

A  receipt  issued  by  the  owner  of  goods  stored 
in  his  own  store  is  not  a  warehouse  receipt  at 
all. 

Vogelsang  v.  Fisher,  128  Mo.  886;  Conrad  v. 
Fischer,  87  Mo.  App.  352,  8  L.  R.  A.  147: 
T/i<n-ne  v.  First  Nat.  Bank,  37  Ohio  St.  254; 
Adams  v.  MercJiants'  Nat.  Bank.  9  Blss.  396; 
Tenni  v.  McNamee,  45  N.  Y.  614;  1  Jones, 
Pledges,  ^  825;  Hftle,  Bailments  &  Carriers, 
p.  128. 

The  instrument  creating  the  lien  is  not  ef- 
fectual unless  it  plainly  designates  the  prop- 
erty to  be  charged. 

1  Jones,  Liens,  §  83. 

A  warehouse  receipt,  on  a  part  of  certain 
goods  stored  in  bulk,  passes  no  title  until  such 
goods  are  separated,  set  apart,  and  marked  so 
as  to  distinguish  them  from  the  general  mass, 
unless  the  receipt  provides  the  means  for  mak- 
ing such  separation. 

Jones,  Pledges,  §  317;  Ferguson  v.  Northern 
Bank,  14  Bush,  555, 29  Am.  Rep.  418;  1  Jones, 
Liens,  §  34;  Merchanttt  db  Mfrs.  Bank  y.  Hib- 
bard,  48  Mich.  118.  42  Am.  Rep.  465;  Ander- 
son y.  Brenneman,  44  Mich.  198. 

The  receipts  do  not  constitute  pledges. 

There  was  no  separation  or  setting  apart  of 
the  specific  goods  pledged. 

Jones,  Pledges,  ^  26. 

The  receipts  do  not  constitute  chattel  mort- 
gages valid  as  aeainst  third  parties. 

Adams  v.  Merchants^  Nat.  Bank,  9Bis3. 896; 
Thorne  v.  First  Nat.  Bank,  87  Ohio  St.  254; 
Tenni  v.  McNamee,  45  N.  Y.  614. 

There  are  no  equities  in  favor  of  the  appel- 
lant banks. 

Ferguson  v.  Northern  Bank,  14  Bush,  555, 
29  Am.  Rep.  418;  Adams  v.  Merchanlff  Nat. 
Bank,  9  Biss.  396. 

Messrs.  Morrist  Newber|per»  &  Curtis 
also  for  appellees. 

Monkst  J.,  delivered  the  opinion  of  the 
court: 

In  January,  1894,  in  a  proceeding  brought 
for  that  purpose,  the  court  below  appointed  a 
receiver  for  the  Greenfield  Iron  &  ^ail  Com- 
pany, an  insolvent  corporation,  located  at 
Greenfield,  Indiana,  who  took  possession  of  the 
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property  of  said  corporation  under  the  order  of 
the  court,  for  the  purpose  of  applying  its 
assets  to  the  payment  of  its  debts.  Appellants, 
two  of  the  creditors  of  said  corporation,  filed 
their  separate  intervening  petitions,  claiming 
that,  by  virtue  of  certain  receipts,  purporting 
to  be  public  warehouse  receipts,  issued  by  said 
corporation,  they  had  liens  upon  a  large  por- 
tion of  the  property  of  said  corporation,  and 
were  entitled  to  have  the  same  set  apart  and 
applied  to  the  payment  of  their  claims.  To 
these  intervening  petitions  the  receiver  and  the 
First  National  Bank  of  Brazil,  on  behalf  of 
themselves  and  the  other  general  creditors, 
filed  separate  answers.  The  court  made  a 
special  finding  of  facts,  upon  which  conclusions 
of  law  were  stated  against  the  Franklin  Na- 
tional Bank  and  the  National  Bank  of  Rock- 
ville,  intervening  petitioners,  and,  over  their 
separate  motions  for  a  new  trial,  judgment  was 
rendered  against  them. 

The  errors  assigned  call  in  question  each 
conclusion  of  law  and  the  action  of  the  court 
in  overruling  the  motions  for  a  new  trial. 

It  appears  from  the  special  finding  that  the 
Greenfield  Iron  &  Nail  Company  was  organ- 
ized on  November  3,  1889,  under  the  laws  for 
the  incorporation  of  manufacturing  and  min- 
ing companies,  having  its  office  and  principal 
place  of  business  at  the  city  of  Greenfield,  In- 
diana. The  object  of  said  corporation,  as  set 
forth  in  its  articles  of  association,  was  ''the 
manufacture  and  sale  of  nails  and  other  prod- 
ucts of  steel  and  iron."  In  December.  1890, 
said  company  made  a  written  application  to 
the  auditor  of  Hancock  county  for  a  permit  to 
keep  a  public  warehouse,  and  received  a  paper 
purporting  to  authorize  it  to  operate  a  public 
warehouse  of  class  B.  Said  company  never 
owned  or  opperated  a  public  warehouse  of 
either  class  A  or  B,  or  pretended  to,  other  than 
the  room  used  in  the  manufacture  of  nails, 
never  received  any  goods,  wares,  or  merchan- 
dise on  storage,  or  owned  or  leased  a  place  for 
the  storage  of; goods,  and  never  issued  any 
papers  purporting  to  be  warehouse  receipts, 
except  the  papers  so  designated  in  this  case, 
and  a  similar  one  to  one  of  appellants,  the 
Franklin  National  Bank,  in  a  transaction  simi- 
lar to  the  one  in  which  said  bank  received  the 
papers  mentioned  in  its  intervening  petition. 
The  effort  of  said  Greenfield  Iron  &  Nail 
Company  to  occupy  the  position  of  a  ware- 
houseman was  to  enable  it  to  borrow  money 
without  imparing  its  credit  by  giving  chattel 
mortgages  or  making  pledges  of  its  stock. 
While  the  company  was  engaged  in  carrying 
on  its  business,  the  nails  manufactured  were 
put  in  kegs,  and  upon  the  head  of  each  ke^ 
was  branded  the  name  of  the  company  ana 
the  kind  and  size  of  nails  contained  there- 
in, and  the  kegs  were  placed  in  rows  on  one 
side  of  the  room  where  made.  Prior  to  De- 
cember 9, 1890,  the  Greenfield  Iron  &  Nail 
Company,  by  its  president,  applied  to  appellant 
the  Franklin  National  Bank  for  a  loan  of  $5,- 
000,  and  promised  to  secure  said  loan  bv  giv- 
ing as  collateral  security  therefor  a  warehouse 
receipt  covering  nails  of  sufficient  value  be- 
longing to  said  company;  and  on  the  9th  of 
Decemoer,  1890,  said  bank  loaned  said  com- 
pany $5,000,  for  which  said  company  ex- 
ecuted its  note,  payable  120  days  after  date. 
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indorsed  by  five  persons;  and  it  was  required 
that  said  company  should  ship  and  store  said 
nails  in  a  regular  warehouse  in  Indianapolis. 
Afterwards,  m  January,  1891.  said  company 
made  out  a  statement  showin^r  the  sale  of  670 
kegs  of  nails  and  the  size  and  kind  of  nails 
in  each  keg,  to  said  bank,  valued  at  f  5,009.95. 
and  at  the  same  time  made  out  a  receipt  which 
recited  that  the  Greenfield  Iron  &  ^ail  Com* 
pany,  in  its  capacity  of  a  public  warehouse- 
man, hereby  certifies  that  it  has  received  of  the 
Franklin  National  Bank  the  following  described 
property  (describing  the  kegs  of  nails  the  same 
as  in  the  invoice  aforesaid,  except  no  value  is 
mentioned,  and  the  words  * 'marked  'Lot  A.' " 
were  used),  which  is  deliverable  to  the  order  of 
said  Franklin  National  Bank  upon  the  return 
of  '*this  receipt  and  the  payment  or  tender  Of 
proper  charges."  This  receipt  was  signed  by 
the  company.  Both  of  these  papers  were  de- 
livered by  said  company  to  the  bank  for  the 
purpose  of  complying  with  its  promise  to 
secure  said  note.  Afterwards,  in  April  and 
May,  1891,  loans  were  made  by  the  National 
Bank  of  Rockville  to  said  company,  under  like 
arrangements  and  condition,  to  secure  which 
like  papers,  except  the  kegs  of  nails,  were  not 
designated  as  being  marked  *'Lot  A"  or  other- 
wise, were  executed  and  delivered  to  the  Na- 
tional Bank  of  Rockville.  Afterwards,  in  July. 
1893,  the  company  executed  and  delivered  to  the 
Rockville  Bank,  as  additional  security  for  said 
loans,  papers  of  like  kind  for  "800  kegs  of  cut 
steel  nails,  10  d  com."  No  nails  were  in  fact 
sold  by  said  company  to  either  of  sffid  banks, 
and  said  bank  made  no  actual  deposit  of 
nails  with  the  company,  but  said  company, 
at  the  times  said  papers  were  delivered,  had 
in  its  general  stock,  in  its  manufacturing  es- 
tablishment at  Greenfield,  nails  of  the  kind 
described  in  said  receipts.  The  failure  of  said 
company  to  ship  the  nails  to  Indianapolis, 
as  agreed  with  the  Franklin  National  Bank, 
was  not  known  or  assented  to  until  said  re- 
ceipt and  invoice  were  received  and  accepted 
by  said  bank,  about  February  1.  1891.  The 
nails  described  in  said  several  receipts  were  not 
removed  from  the  room  where  manufactured, 
and  were  not  set  apart  or  separated  from  the 
general  stock  then  on  hand  of  the  saipe  and 
different  kinds,  nor  were  they  marked  "A,"  or 
in  any  other  manner  except  in  common  with 
all  other  nails  manufactured  by  the  company. 
The  bank  officers  of  said  banks  did  not  know 
the  method  of  manufacture  and  storage  of 
said  nails  or  the  kind  of  places  where  stored, 
or  that  said  nails,  described  in  the  receipt  of 
the  Franklin  National  Bank,  bad  not  been 
set  apart  and  marked  "Lot  A,"  as  indicated 
in  said  receipt  to  the  Franklin  National  Bank. 
Nor  did  they  make  any  inquiry  or  effort  to 
ascertain  the  character  of  the  pretended 
warehouse  at  Greenville,  or  whether  said  nails 
were  stored  therein  or  at  any  other  place,  or 
as  to  what  had  been  done  or  was  bemg  done 
with  respect  to  said  nails,  but  wholly  relied 
u|3on  said  receipts.  The  loans  evidenced  by 
said  notes  were  renewed  from  time  to  lime 
by  giving  other  notes  with  the  same  indorsers, 
and  the  same  were  accepted  by  the  banks  in 
reliance  upon  the  papers  held,  respectively,  as 
security  for  said  loans.  After  the  execution 
of  said  receipts  the  Greenfield  Iron  &  Nail 
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Company  continued  to  manufacture  Dafls, 
}ind  when  so  manufactured  the  kegs  in  which 
they  were  placed  were  mingled  indiscrimi- 
nately with  other  kegs  containing  nails  of  a 
similar  kind  on  hand  at  the  dates  of  the  ex- 
ecution of  said  receipts  to  said  banks,  and 
kept  in  the  company's  building,  and  sales 
were  made  by  the  company  from  time  to 
time,  and  the  nails  sold  were  taken  indis- 
criminately from  the  stock  on  hand,  and  no 
effort  was  made  to  distinguish  between  the 
nails  on  hand  when  said  receipts  were  ex- 
ecuted and  those  subsequently  made.  At  the 
time  of  the  execution  and  acceptance  of  said 
receipts  the  nail  company  and  the  appellants 
intended  to  create  a  valid  lien  on  the  nails 
therein  described  as  collateral  security  for  said 
loans.  On  January  4, 1894.  the  president  of 
the  Greenfield  Iron  &  Nail  Company  gave 
directions  that  nails  of  the  same  kind  and 
quality  specified  in  the  receipts  held  by 
said  banks,  respectively,  be  set  apart  and 
marked  for  said  banks.  On  said  day  the 
companv,  to  secure  the  Franklin  National 
Bank  a  lien  on  said  nails,  without  the  knowl- 
edfre  of  said  bank,  commenced  to  set  apart 
nails  of  the  same  kind  and  quality  and  descrip* 
tion  as  those  mentioned  in  the  receipt  given  to 
said  bank,  so  far  as  they  were  on  hand,  and 
the  same  were  placed  in  piles  and  separated 
from  other  nails,  and  the  piles  so  set  apart 
were  designated  as  ''Lot  I."  This  was  com- 
pleted on  January  18,  1694,  before  the  ap- 
pointment of  a  receiver.  It  cannot  be  de- 
termined how  many  of  the  nails,  if  any,  so  set 
apart  were  on  hand  when  said  receipt  was 
given  to  said  bank.  No  nails  were  set  apart 
for  the  Rockville  Bank  for  the  lack  of  time, 
as  the  receiver  was  appointed  immediately 
after  the  completion  of  the  work  of  setting 
apart  the  nails  designated  "Lot  L"  At  the 
time  the  order  was  given  to  set  apart  said 
nails,  on  January  12.  1894,  the  Greenfield  Iron 
&  Nail  Company  was  insolvent  and  in  em- 
barrassed circumstances,  and  was  unable  to 
meet  or  pay  the  claims  against  it,  and  when 
said  order  was  given  the  officers  of  said  com- 
pany well  knew  that  said  company  could  not 
continue  In  business,  and  said  order  was  made 
in  contemplation  and  expectation  of  the 
appointment  of  a  receiver,  and  that  the  same 
would  be  wound  up  as  an  insolvent  concern. 

The  receiver  was  appointed  on  January  13, 
1894,  and  took  possession  of  the  property  of 
said  company,  including  the  nails,  in  separate 
piles  designated  as  '*Lot^,*'  but  in  resorting  the 
nails  in  order  to  take  an  invoice,  and  in  re- 
moving them  from  exposure  to  the  weather, 
the  nails  in  said  piles  were  mingled  with  other 
nails  of  the  same  kind  in  the  building.  No 
warehouse  charges  for  storage  or  other  expense 
was  charged  by  said  com  pany  against  the  holder 
of  said  receipts,  nor  was  any  scale  or  sched- 
ule of  charges  ever  fixed  or  adopted  by  said 
company. 

To  constitute  a  valid  pledge,  there  must  be 
an  actual  or  symbolical  delivery  of  possession 
of  the  thing  pledged,  and,  to  preserve  the 
pledge,  the  pledgee  must  retain  the  possession 
of  the  property.  Ordinarily  the  physical  posses- 
sion of  the  property  is  delivered  to  and  retained 
by  the  pledgee.  If,  however,  the  property  Is 
delivered  by  the  owner  to  a  warehouseman » 
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and  a  warehouse  receipt  is  given  therefor  by 
the  warehouseman,  the  indorsement  of  the 
warehouse  receipt,  and  the  deliveiy  thereof  to 
the  pledgee,  is  regarded  in  law  as  the  delivery 
of  possession  to  the  pledgee  of  the  property  de- 
scnbed  in  the  warehouse  receipt.  Burns's 
Rev.  Stat.  1894,  §§  8716,  8722,  8729  (Horner's 
Rev.  Stat.  1897,  §§  6587,  6548,  6550):  Hale. 
Bailments  &  Carriers,  127;  Jones,  Fledges, 
§§  23,  280,  281,  287. 

The  first  question  to  be  determined  is  whether 
the  Greenfield  Iron  &  Nail  Company  was  au- 
thorized to  engage  in  the  business  of  public 
warehouseman,  and  as  such  issue  warehouse 
receipts.  The  special  finding  shows  that  said 
Greenfield  Iron  <&  Nail  Company  was  organized 
under  the  laws  for  the  incorporation  of  manu- 
facturing and  mining  companies,  and  that  its 
object,  as  stated  in  the  articles  of  association, 
was  to  manufacture  and  sell  nails  and  other 
products  of  steel  and  iron.  A  corporation  pos- 
sesses only  such  powers  as  are  expressly  given 
by  law,  and  such  implied  powers  as  are  neces- 
sary to  enable  them  to  exercise  the  powers  ex- 
pressly given.  State  Bd.  of  Agri.  v.  Citizentf 
Street  B.  Co.  47  Ind.  407,  409,  17  Am.  Rep. 
702:  Clark,  Corp.  120.  The  business  of  public 
warehouseman  was  not  necessary  or  incidental 
to  the  business  of  said  company  ui  maDufactur- 
ing  or  selling  nails  or  other  products  of  steel  or 
iron.  It  is  evident  that  such  company  was  not 
authorized,  by  the  laws  under  which  it  was 
organized,  to  engage  in  the  business  of  public 
warehouseman  or  to  issue  warehouse  receipts. 
It  is  insisted,  however,  by  appellants,  that  as 
said  company  made  a  written  application  to 
the  auditor  of  Hancock  county,  and  obtained  a 
X)ermit  from  him  to  carry  on  the  business  of 
public  warehouseman  under  the  provisions  of 
I  8704,  Burns's  Rev.  Stat.  1894  (Horner's  Rev. 
Stat.  1897,  §^  6525),  it  was  fully  authorized  by 
said  section  to  carry  on  that  business  and  issue 
warehouse  receipts.  The  section  referred  to  is 
the  1st  section  of  the  public  warehouse  act  of 
1875,  as  amended  in  1879,  and  tbe  pari  relied 
upon  by  appellants  is  as  follows:  '*Anv  person 
or  incorporated  company  desiring  to  keep  any 
such  public  warehouse  shall  be  entitled  to  do 
so  upon  receiving  a  permit  therefor  from  the 
auditor  of  the  county  in  which  such  warehouse 
shall  be  kept."  If  appellants'  construction  of 
said  section  is  the  correct  one.  then  all  tbe  cor- 
porations in  the  state,  whether  educational, 
charitable,  religious,  commercial,  or  otherwise, 
whatever  may  be  the  provisions  of  the  law  un- 
der which  organized,  are  given  tbe  right  of 
going  into  and  carrying  on  the  business  of  pub- 
lic warehousemen.  While  tbe  language  quoted 
from  said  section  is  very  broad,  it  was  certainly 
not  the  intention  of  the  legislature  to  confer 
on  all  the  corporations  in  the  state,  witbout  re- 
gard to  the  law  under  which  they  were  organ- 
ized, and  the  purposes  and  objects  of  their  or- 
ganization, tbe  privileges  of  public  warehouse- 
men. As  well  hold  that  persons  without  capac- 
ity to  contract  on  account  of  infancy,  insanity, 
or  other  disqualifications  were,  by  said  statute, 
authorized  to  engage  in  tbe  business  of  public 
warehousemen  and  execute  valid  warehouse  re- 
ceipts. A  '  'warehouseman"  is  defined  to  be  tbe 
owner  of  a  warehouse;  one  who,  as  a  business 
and  for  hire,  keeps  and  stores  tbe  goods  of 
others.  Black,  Law  Diet.  A  person  who  re- 
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ceivea  goods  and  merchandise  to  be  stored  in 
his  warehouse  for  hire.    Bouvier,  Law  Diet. ; 

28  Am.  &  Eng.  Enc.  Law,  pp.  686.  687;  Ed- 
wards. Bailm.  §  882;  Hale.  Bailments  &  Car- 
riers, 288.  Only  such  corporations  as  are  au- 
thorized by  the  law  under  which  they  are  or- 
ganized to  carry  on  the  business  of  warehouse- 
man can  avail  themselves  of  the  provisions  of 
said  act  of  1875  (Acts  1875.  p.  172).  as  amended 
by  the  act  of  1879  (Acts  1879.  p.  280,  being 
Burns's  Rev.  Stat.  1894.  §§  8704. 8719:  Homer's 
Rev.  Stat.  1897,  §§  6525.  6540).  It  follows 
that  said  nail  company  was  not  authorized  to 
operate  as  a  public  warehouseman,  or  issue  any 
warehouse  receipts,  under  the  provision  of 
said  act  of  1875,  as  amended  by  the  act  of 
1879. 

Appellants  insist  that,  if  the  nail  company 
could  not  become  a  public  warehouseman,  then 
its  acts,  as  stated  in  the  special  finding,  made 
it  a  private  warehouseman,  under  the  act  of 
1879  (Acts  1879.  p.  281;  Burns's  Rev.  Stat, 
1894,  g§  8720-8729;  Horner's  Rev.  Stat.  1897. 
g^  6541-6550);  and  the  receipts  issued  to  ap- 
pellanu  are  suflacienl.  in  equity,  to  carry  out 
tbe  intent  of  the  nail  company  and  appellants, 
by  creating  in  appellants  a  lien  upon  the  nails 
described  in  said  receipts.  Section  8720  (6541). 
supra,  provides  that  * 'every  person,  firm,  com- 
pany, or  corporation  receiving  cotton,  tobacco, 
porK.  grain,  corn,  rye,  oats,  wheat,  hemp, 
whisky,  coal,  any  kind  of  produce,  wares, 
merchandise,  commodity,  or  any  other  kind  or 
description  of  personal  property  or  thing  what- 
ever, in  slore.  or  undertaking  to  receive  or  take 
care  of  the  same,  with  or  without  compensation 
or  reward  therefor,  shall  be  deemed  and  held 
to  be  a  warehouseman."  Said  nail  company 
was  not  authorized  by  the  law  under  which  it 
was  organized  to  engage  in  the  business  of 
private  warehouseman  any  more  than  it  was 
authorized  to  carry  on  the  business  of  public 
warehouseman,  and  the  special  findings  show 
that  the  said  nail  company  never  received  any 
goods,  wares,  or  merchandise  or  other  property 
on  store  from  anyone,  and  that  it  was  not  en- 
gaged in  business  as  a  warehouseman,  and 
never  had  been,  and  did  not  operate  a  ware- 
house, and  that  no  receipts  were  ever  issued  by 
it.  except  to  said  appellants.  It  is  clear  from 
the  finding  that  the  nail  company  never  in  fact 
kept  a  warehouse  to  store  goods  in.  and  was 
not  engaged  in  business  as  a  public  or  private 
warehouseman,  nor  was  it  authorized  to  en- 
^ge  in  such  business.  In  Sinsheimer  v. 
irXtYe^y,  111  Cal.  878,  the  court  said:  "It  is 
only  persons  who  pursue  the  calling  of  ware- 
housemen— that  is,  receive  and  store  goods  in  a 
warehouse  as  a  business  for  profit — that  have 
power  to  issue  a  technical  warehouse  receipt, 
the  transfer  of  which  is  a  good  delivery  of  the 
goods  represented  by  it."    ShfpardsanT.  Gary, 

29  Wis.  42;  Bucher  v.  Com.  103  Pa.  534;  Ed- 
wards, Bailm.  ^  382.  In  Minnesota,  where  the 
rule  that  a  warehouseman  can  pledge  his  own 
goods  in  his  warehouse  to  secure  an  indebted- 
ness, by  issuing  a  warehouse  receipt  to  tbe 
pledgee,  prevails,  it  is  held  that  one  who  is  not 
a  warehouseman  cannot  give  a  valid  ware- 
house receipt  upon  bis  own  property,  in  his 
own  possession,  tn  secure  his  own  debt,  yd- 
iional  Exch.  Bank  v.  Wilder,  84  Minn.  149, 
155,  157;  Fis/iback  v.    Van  Dusen,  83  Minn. 
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111.  In  the  case  in  34  Minn,  and  cited,  the 
court  said:  '*The  owner  of  goods,  if  a  ware- 
houseman, can  pledge  the  same  by  issuing  and 
delivering  his  own  warehouse  receipt  to  the 
pledgee.  .  .  .  When  the  pledgeor  or  the 
vendor  is  a  warehouseman,  the  puolic  has  no- 
tice from  that  fact  that  the  title  and  legal 
possession  of  property  in  his  warehouse  may 
be  in  others,  although  the  actual  physical 
possession  is  in  himself."  In  Qeilfuaa  v.  CJor- 
rigan,  95  Wis.  651,  37  L.  R.  A.  166,  one 
Schleisinger  owned  two  corporations, — one  the 
Buffalo  Mining  Company,  a  mining  corpora- 
tion engaged  in  mining  ore  in  Michigan;  the 
other  the  Douglas  Furnace  Company  engaged 
in  smelting  ore  in  Pennsylvania.  The  fur- 
nace company  had  a  large  stoclt  of  pig  iron 
constantly  on  hand  in  its  yards  in  Pennsyl- 
vania. In  order  to  raise  money  for  the  fur- 
nance  company,  Schleisinger  caused  the  fur- 
nace company  to  issue  apparent  storage  re- 
ceipts to  the  mining  company,  without  con- 
sideration and  without  agreement  to  purchase, 
and  without  selection  or  delivery,  and  with  the 
agreement  that  the  receipts  should  be  returned 
whenever  the  furnace  company  needed  them 
on  account  of  sale  of  iron.  On  receiving  the 
receipts,  he  borrowed  money  of  the  plaintiff 
bank  upon  the  notes  of  the  mining  company, 
secured  by  assignment  of  the  receipts  as  col- 
lateral. The  plaintiff  bank  took  said  receipts 
innocently,  and  without  knowledge  of  any  de- 
fect. The  court  said:  * 'In  order  to  be  buch 
[warehouse  receipts]  they  must  be  issued  by  a 
warehouseman  or  one  openly  engaged  in  the 
business  of  storing  property  for  others  for 
a  compensation.  BueJier  v.  Cam,  103  Pa.  528; 
STiepardson  v.  Gary,  29  Wis.  84.  And  the  fact 
that  the  receipt  was  executed  by  a  warehouse- 
man must  affirmatively  appear  in  the  evidence. 
SluparcUon  v.  Gary,  29  Wis.  34.  Not  only 
was  there  no  proof  in  this  case  that  the  fur- 
nace company  was  in  the  warehousing  or  stor- 
age business,  but,  on  the  contrary,  the  proof 
was  conclusive  that  it  was  not  in  such  busi- 
ness, and  never  had  been.  The  fact  that  it 
surreptitiously  issued  the  false  receipts  in  ques- 
tion did  not  constitute  a  warehousing  corpora- 
tion. As  well  might  it  be  argued  that  the  is- 
suance of  counterfeit  bank  bills  constitutes  the 
counterfeiter  a  bank.  It  seems  that,  bad  the 
certificates  been  negotiable  warehouse  receipts, 
the  bank  would  have  acquired  a  valid  lien 
upon  the  iron  they  represented  by  the  transfer 
and  indorsement  of  the  receipts  to  it  by  the 
Buffalo  Mining  Company.  But  we  may  dis 
miss  this  question,  because  thev  were  not  such 
certificates,  and  the  plaintiff  obtains  no  advan- 
tage from  the  fact  that  they  were  in  the  usual 
form  thereof.  Nor  were  the  certificates  valid 
as  chattel  mortgages  upon  the  iron  named  in 
them,  not  only  because  they  were  not  chattel 
mortgages  in  legal  effect,  but  also  because,  by 
the  law  of  Pennsylvania,  as  well  as  by  the  law 
of  Wisconsin,  a  chattel  mortgage  is  only  valid 
as  to  third  persons  when  filed  in  the  proper  re- 
corder's office,  and  there  is  no  claim  of  any  fil- 
ing here."  The  private  warehouse  act  of  this 
state  (Acta  1879.  p.  231;  Burns's  Rev.  Stat. 
1894.  S§  8720-8729  [Homer's  Rev.  Stat.  1897, 
g§  6541-6550]),  is  substantially  the  same  as  the 
warehouse  act  of  March  6.  1869,  of  the  state 
of  Kentucky,  and  was  no  doubt  taken  from 
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that  act  In  Meehaniaf  Tni9t  Co.  v.  Dandridge, 
18  Ky.  L.  Rep.  625,  Dandridge  gave  a  re- 
ceipt purporting  to  be  a  warehouse  receipt  for 
property  left  in  his  possession,  which  receipt 
was  pledged  to  Mason,  Gooch,  &  Hodge  Co. 
by  its  holder  as  collateral  security  for  a  debt, 
and  the  Kentucky  court  of  appeals,  in  con- 
struing said  statute,  held  that  the  same  was  not 
a  warehouse  receipt,  and  that  Mason,  Qooch, 
&  Hodge  Co.  had  no  lien  at  all  on  the  property. 
The  court  said:  "The  statute  evidently  re- 
fers to  only  such  persons  as  in  fact  keep  a 
warehouse  to  store  goods  in  and  are  en- 
gaged in  that  business.  It  cannot  be  that 
it  was  the  intention  of  the  legislature  to  pro- 
vide that  any  and  all  persons  might  become 
legal  warehousemen  by  simply  receiving 
one  particular  piece  of  property  in  store  and 
issuing  a  receipt  therefor.  There  is  no  pre- 
tense that  Dandridge  waa  engaged  in  keep- 
ing a  warehouse  and  storing  property  therein 
as  a  business.  It  therefore  follows  that  ihe 
receipt  in  question  was  and  is  invalid  and  inef- 
fectual, and  the  indorsement  thereof  passed  no 
interest  in  the  property.  It  is,  as  a  general  rule, 
indispensable,  that  possession  must  accompany 
the  pledge  of  property  in  order  to  vest  the 
pledgee  with  title  or  interest  therein.  .  .  . 
It  is,  therefore,  perfectly  manifest  that  there 
was  no  change  of  possession  and  nothing  to 
warn  the  public  of  any  change.  ...  If 
appellee  [Mason,  Gooch,  &  Hodge  Co.]  desired 
to  acquire  a  lien  on  the  property  it  could  have 
done  so  by  obtaining  a  mortgage,  and  then  it 
would  have  been  secure,  and  no  other  creditor 
need  to  have  been  misled.  It  is  not  necessary 
to  discuss  the  question  of  notice,  because  ap- 
pellees have  no  lien  at  all  on  the  property,  and 
It  is  wholly  immaterial  whether  appellant 
knew  of  the  receipt  or  not."  It  follows  that, 
even  if  the  nail  company  was  authorized  by 
statute  to  engage  in  business  as  a  private  ware- 
houseman, it  not  having  done  so,  said  receipts^ 
even  if  they  purported  to  be  issued  by  it  as  a 
private  warehouseman,  would  be  invalid  and 
ineffectual,  and  would  not  create  a  lien  on  the 
property  described  therein.  Besides,  we  do 
not  think  that  the  nail  company  had  any  power 
or  authority  to  issue  warehouse  receipts  upon 
its  own  property,  in  its  own  possession,  and 
deliver  the  same  as  a  pledge  to  secure  an  in- 
debtedness, even  if  it  was  engaged  in  business 
as  a  public  warehouseman,  and  was  fullj  au- 
thorized by  the  law  to  carr^  on  such  business. 
Such  a  receipt  would  not,  in  a  technical  sense, 
be  a  warehouse  receipt,  and  even  if  between 
the  parties  it  created  a  lien,  as  to  which  we 
need  not  and  do  not  decide,  it  would  be  void 
as  against  all  other  persons,  under  g  10  of  the 
act  for  the  prevention  of  frauds  and  per- 
juries, being  I  6638,  Burns's  Rev.  Stat.  1894 
(Horner's  Rev.  Stat.  1897,  §  4913),  which  pro- 
vides that  "no  assignment  of  goods  by  way  of 
mortgage  shall  be  valid  against  any  other  per- 
son than  the  parties  thereto,  when  such  e^oods 
are  not  delivered  to  the  mortgagee  or  assignee 
and  retained  by  them,  unless  such  assigoment 
or  mortgage  ^hall  be  acknowledged  as  provided 
in  case  of  deeds  of  conveyance,  and  be  recorded 
in  the  recorder's  office  of  the  county  where  the 
mortgagor  resides  within  ten  days  after  the  ex* 
ecution  thereof."  Saint  Jo9ej)h  Hydrattiit  Co. 
V.  Wihon,  133  Ind.  465,  474.    It  may  be  true. 
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as  claimed  by  appellants,  that  a  private  ware- 
houseman is  authorized  by  §  6  of  the  act 
of  1879,  p.  281,  being  §  8724.  Buros's  Rey. 
Stat.  1894  (Homer's  Rev.  8tat.  1897,  g  6545), 
to  issue  warehouse  receipts  for  his  own  prop- 
erty actually  in  store  and  under  his  control  at 
the  time  of  giving  the  receipt.  The  entire  act, 
of  which  said  §  8724  (6545),  tupra,  forms  a 
part,  seems  to  have  been  taken  from  the  stat- 
ute of  Kentucky,  and  the  court  of  last  resort 
in  that  state  has  held  that  said  section  author- 
izes a  warehouseman  to  issue  warehouse  re- 
ceipts upon  his  own  property  in  the  manner 
and  under  the  conditions  provided  in  said  act. 
Cochran  v.  Rip!/,  18  Bush.  495;  Ferguson  v. 
Northern  Bank.  14  Bush,  655,  29  Am.  Rep. 
418.  If  a  private  warehouseman  has  such  au- 
thority in  this  state,  it  is  by  virtue  of  said 
§  8724  (6545),  mpra,  and  without  said  section 
he  would  have  no  such  power.  Jones,  Pledges, 
§  825;  Hale,  Bailments  &  Carriers,  p.  128. 
Said  act,  however,  is  distinct  in  form  and  pur- 
pose from  the  public  warehouse  act  of  1875, 
as  amended  March  29,  1879  (Buros'sRev.  Stat 
1894,  §§  8704-8719  [Horner's  Rev.  Slat.  1897, 
§i^  6525-6540]),  and  said  acts  are  entirely  in- 
dependent of  each  other.  Miller  v.  State,  144 
Ind.  401,  404.  It  is  clear  that  said  section  does 
not  authorize  a  public  warehouseman  to  issue 
warehouse  receipts  on  his  own  property,  nor 
is  there  anything  in  the  public  warehouse  act 
which  authorizes  it  It  follows  that  a  public 
warehouseman  would  have  no  more  power  to 
issue  a  warehouse  receipt  upon  his  own  prop- 
erty in  •  his  warehouse,  as  security  for  a  debt, 
unless  there  was  a  statute  expressly  authoriz- 
ing it,  than  would  a  debtor  who  is  not  a  ware- 
houseman. Where  a  debtor  who  is  not  a 
warehouseman  issues  a  receipt  purporting  to 
be  a  warehouse  receipt,  on  property  in  his  pos- 
session and  owned  by  him,  for  the  sole  pur- 
pose of  securing  a  creditor,  the  same  is  not  in 
any  sense  a  warehouse  receipt.  Conrad  v. 
Fihcher.  87  Mo.  App.  352.  8  L.  R.  A.  147;  Me- 
chanics' Trust  Co,  V.  Dandridge,  18  Ky.  L. 
Rep.  625;  Sivsheimer  v.  WhiUly,  111  Cal.  878; 
Geilptss  V.  Corrigan,  95  Wis.  651,  87  L.  R.  A. 
166;  National  Exch.  Bank  v.  Wilder,  84  Minn. 
149;  Steaubli  v.  Blaine  Nat,  Bank,  11  Wash. 
426;  Thome  v.  First  Nat.  Bank,  87  Ohio  St 
254;  Union  Trvst  Co.  v.  TrvmbuU,  137  EI.  146. 
164;  Jones,  Pledges,  §§  825.  826.  In  Union 
Trust  Co,  V.  TrumbuU,  137  111.  146,  T.  W. 
Hall  &  Co..  merchants  and  factors  in  wool,  is- 
sued a  receipt  for  their  own  wool  in  their  own 
possession  to  one  Vehmeyer,  as  security  for 
money  borrowed  from  him,  and  the  court  held 
that  he  was  not  entitled  to  a  lien  on  the  wool 
described  in  said  receipts.  The  court  on  page 
164,  137  m.,  said:  '*His  claim  is  based  on  a 
receipt  issued  by  Hall  &  Co.,  who  were  not 
public  warehousemen,  and  which  was  there- 
fore of  no  more  effect  as  a  lien  than  a  certifi- 
cate issued  by  any  other  property  owner.  It 
is  only  where  property  is  stored  in  a  public 
warehouse  that  a  receipt  may  be  given  which 
will  evidence  a  lien  upon  the  property."  In 
Thome  v.  First  Nat.  Bank,  37  Ohio  St  254, 
it  was  held  that  an  instrument,  substantially 
like  a  warehouse  receipt,  issued  to  a  creditor 
by  a  debtor,  who  was  not  a  warehouseman,  on 
his  own  property,  for  the  sole  purpose  of  se- 
curing the  creditor,  was  void  as  against  other 
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creditors,  when  the  property  remained  in  the 
possession  of  the  debtor,  for  the  reason  that  it 
was  an  attempt  to  create  a  lien  upon  personal 
property  contrary  to  the  provisions  of  the  stat- 
ute making  chattel  mortgages  void  if  not  ac- 
companied by  delivery  of  possession  unless  the 
mortgage,  or  a  copy  thereof,  was  deposited  in 
the  office  of  the  officer  named  in  the  statute. 

It  is  insisted,  however,  by  appellants,  that 
the  nail  company  is  estopped  from  denying 
that  it  was  a  warehouseman,  and  that  it  held 
as  such  the  nails  mentioned  in  the  receipts,  for 
and  subject  to  their  order.  We  do  not  think 
the  nail  company  was  estopped  as  claimed  by 
appellants.  It  is  true,  as  urged  by  appellants, 
that  when  a  person  is  carrying  on  the  business 
of  warehouseman,  public  or  private,  under  our 
statutes,  and  he  issues  warehouse  receipts 
which  comply  with  the  requirements  of  the 
statutes  under  which  he  is  operating  his  ware- 
house, and  the  person  to  whom  said  receipts 
have  been  issued  indorses  to  innocent  holders 
for  value,  that  the  warehouseman  is  estopped 
from  denying  that  he  holds  the  goods  described 
on  the  terms  specified  in  the  receipts;  but  this 
rule  has  no  application  here,  for  the  reason 
that  it  is  not  shown  by  the  special  finding  that 
the  nail  company  is  a  public  or  private  ware- 
houseman, or  that  it  was  engaged  in  such 
business  or  had  any  power  to  do  so,  or  that 
said  receipts  have  been  indorsed  to  an  inno- 
cent holder,  but  the  special  finding  shows  that 
said  company  was  not  a  warehouseman,  pub- 
lic or  private,  and  never  had  been,  and  had  no 
power  to  engage  in  such  business  or  issue  ware- 
house receipts.  The  rule  is  that,  to  constitute 
a  valid  estoppel  by  conduct,  there  must  be 
knowledge  on  the  part  of  the  person  to  be  es- 
topped, and  a  want  of  knowledge  on  the  part 
of  the  party  relying  on  the  estoppel,  and  there 
can  be  no  estoppel  when  there  is  notice  or 
knowledge  on  the  part  of  the  person  relying 
upon  the  estoppel.  First  Nat.  Bank  v.  WiU- 
iams,  126  Ind.  423,  429,  480;  Buck  v.  Mi^ford, 
90  Ind.  291-298,  and  cases  cited;  Stewart  v. 
Beck,  90  Ind.  458. 

If  the  nail  company  could  be  estopped  as  in- 
sisted by  appellants,  it  would  only  be,  if  at  all, 
when  appellants  had  no  notice  or  knowledge 
that  the  nail  company  was  not  a  warehouseman, 
and  was  not  engaged  in  such  business,  and  had 
no  power  to  engage  in  such  business  or  issue 
warehouse  receipts,  but  believed  in  good  faith 
that  it  was  engaged  in  such  business,  and  had 
the  power  to  do  so  and  issue  warehouse  re- 
ceipts, and  that,  relying  upon  such  facts,  they 
accepted  the  receipts  and  made  the  loan  on  the 
faith  thereof.  To  sustain  the  estoppel  claimed 
by  appellants  against  the  nail  company,  the 
facts  necessary  to  constitute  the  same  must  be 
clearly  stated  in  the  special  finding.  leaving 
nothing  to  intendment  First  Nat,  Bank  v. 
WiUiams,  126  Ind.  480.  No  such  facts  are 
stated  in  the  special  finding,  but,  on  the  con- 
trary, so  far  as  the  special  finding  shows,  ap- 
pellants knew  that  the  nail  company  was  en- 
gaged in  the  manufacture  of  nails,  and  that  it 
was  organized  under  the  laws  for  the  incorpo- 
ration of  manufacturing  and  mining  compa- 
nies, and  was  not  a  warehouseman,  public  or 
private,  and  never  had  been,  and  was  not  au- 
thorized to  carry  on  such  business  or  issue 
such  receipts.    Besides,  they  were  bound  to 
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know  that,  under  our  statutes,  a  corporatioD, 
organized  under  the  law  for  the  incorporation 
of  manufacturing  and  mining  companies,  had 
no  power  to  carry  on  either  a  public  or  private 
warehouse  or  issue  warehouse  receipts;  and 
that  a  public  warehouseman  had  no  authority 
to  issue  warehouse  receipts  on  his  own  prop 
erty  in  his  public  warehouse,  as  a  security  for 
his  own  debts  or  the  debts  of  others. 

It  is  insisted  by  appellants  that  if  the  nail 
company  was  not  authorized  to  be  a  public 
warehouseman,  and  had  no  right  to  issue  pub- 
lic warehouse  receipts  on  Its  own  property  to 
secure  its  own  debts,  Its  acts  in  doing  so  were 
merely  tUtra  vires,  and,  as  such  contracts  have 
been  performed  by  appellants  in  loaning  said 
nail  company  the  money,  that,  after  receiving 
the  benefits  of  the  contract,  it  cannot  avoid 
such  warehouse  receipts  on  the  ground  that  it 
has  exceeded  ita  corporate  powers  in  issuing 
them.  There  is  much  conflict  in  the  decisions 
of  courts  of  last  resort  as  to  the  doctrine  urged, 
but  in  the  jurisdictions  where  it  prevails  the 
rule  is  that  when  a  corporation  enters  into  a 
contract  merely  beyond  its  powers,  which,  if 
made  by  a  private  person,  would  have  been 
binding  upon  him,  and  such  contract  has  been 
performed  by  the  other  party  thereto,  the  cor- 
poration will  not  be  permitted  to  deny  its 
power  to  make  such  contract,  but  the  same 
may  be  enforced  against  it.  It  would  seem 
that  what  we  have  already  said  in  regard  to 
the  nail  company  being  estopped  to  deny  that 
it  was  a  warehouseman,  and  had  the  power  to 
issue  said  receipts  and  hold  said  nails  for  ap- 
pellants, is  a  sufficient  answer  to  this  conten- 
tion of  appellants,  but  we  think  there  are  also 
other  reasons  why  such  contention  cannot  pre- 
vail. But,  as  we  have  shown,  a  public  ware- 
houseman, whether  a  corporation  or  an  individ- 
ual, cannot  issue  a  public  warehouse  receipt 
on  his  own  property,  in  such  warehouse,  as 
security  for  his  own  debts  or  the  debts  of 
others,  and  such  receipt,  if  issued,  creates  no 
lien  on  such  property.  The  rule  urged  can- 
not, therefore,  apply  to  this  case,  even  if  it 
were  conceded  that  the  nail  company  was  au- 
thorized by  l^w  to  engage  in  the  business  of 
public  warehouseman,  and  was  actually  en- 
gaged in  such  business.  Besides,  the  doctrine 
urged  does  not  apply  to  contracts  where  the 
same  are  forbidden  by  statute  or  are  contrary 
to  public  policy.  State  Bd.  ofAgH.  v.  Citizens* 
Street  R,  Co.  47  Ind.  407,  411. 17  Am.  Rep.  702; 
27  Am.  &  Eng.  Enc.  Law,  p.  878.  As  we 
have  shown,  any  attempt  by  any  person  to 
create  a  lien  on  his  personal  property,  except 
in  the  manner  provided  in  §  10  of  the  statute 
for  the  prevention  of  frauds  and  perjuries,  is 
void,  and,  if  by  an  assignment  by  way  of 
mortgage,  the  same,  unless  recorded  within 
ten  days  after  its  execution,  is  void  as  to  all 
persons  except  the  parties  thereto.  As  there 
was  no  law  authorizing  the  nail  company  to 
Issue  said  receipts,  and  thus  create  a  lien  on 
said  personal  property,  the  creation  of  a  lien 
in  that  manner  is  expressly  forbidden  by  sec- 
tion 10  of  the  act  for  the  prevention  of  frauds 
and  perjuries,  being  §  6688  (4918),  mpra.  Saint 
Joseph  Hydraulic  Co.  v.  Wilson^  138  Ind.  474. 
It  is  clear  that  the  only  interest  appellants  can 
claim  in  said  nails  under  said  receipts  is  that 
of  a  lien  thereon  as  pledgees.  To  make  a 
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valid  pledge,  there  must  have  been  either  an 
actual  or  constructive  delivery  of  the  property 
de8cril)ed  in  the  receipts.  Good  faith  does  not 
make  good  a  pledge  unless  there  has  been  a  de- 
livery and  possession,  either  actual  or  construc- 
tive. The  special  finding  shows  that  there  was 
no  actual  delivery  when  the  receipts  were 
executed.  There  was  no  delivery  unless  the 
delivery  of  the  receipts  to  appellants  was 
a  constructive  deliveiy.  If  the  nail  com- 
pany had  been  a  warehouseman,  and  author- 
ized to  issue  said  receipts,  upon  its 
own  property,  and  they  had  in  all  re- 
spects conformed  to  the  requirements  of  our 
statutes,  the  delivery  thereof,  as  collateral  se- 
curity to  secure  said  loans,  might  have  been 
sufficient  constructive  delivery.  But  this  rule, 
as  we  have  shown,  does  not  apply  to  property 
in  the  possession  of  the  pledgeor,  who  is  not  a 
warehouseman,  and  in  such  case  the  delivery  of 
the  receipts  is  not  a  constructive  delivery  of 
the  property  described  in  the  receipts,  iihep- 
ardson  v.  Carp,  29  Wis.  84;  Oeilfvss  v.  Corri- 
gan,  95  Wis.  651,  87  L.  R.  A.  166.  The  set- 
ting apart  of  the  nails  described  in  the  receipt 
to  the  appellant  the  Franklin  National  Bank, 
just  before  the  appointment  of  a  receiver,  was 
without  the  knowledge  of  said  bank,  and  was 
not  a  delivery  to  said  bank,  nor  did  said  bank 
then  or  at  any  time  take  or  have  possession  of 
said  nails.  As  there  was  no  actual  or  con- 
structive delivery  of  the  nails  to  appellants, 
and  they  never  had  actual  or  constructive  pos- 
session thereof,  they  had  no  lien  thereon  as 
pledgees.  There  is  no  mode  under  the  law  of 
this  state,  except  by  chattel  mortgage,  duly 
acknowledged  and  recorded,  by  which  the 
owner  of  personal  property,  retaining  its  pos- 
session, can  give  another  a  lien  upon  it  that 
can  be  enforced  against  any  person  except  the 
parties  thereto.  Saint  Joseph  Hydra ttlic  Co. 
V.  Wilson,  188  Ind.  474.  There  having  been 
no  delivery  of  possession,  actual  or  construc- 
tive, of  said  property,  said  receipts,  even  if 
valid  as  to  the  nail  company  and  appellants, 
were  void  as  to  third  parties,  under  §  10 
of  the  act  for  the  prevention  of  frauds  and  per- 
juries, being  §  6688  (4918),  mpra.  It  will  be 
observed  that  under  said  section  an  assignment 
of  mortgaged  goods  as  security  is  only  valid  as 
to  the  parties  thereto,  and  is  void  as  to  all 
other  persons,  while  in  many  of  the  other 
states  it  is  only  void  as  to  creditors  and  pur- 
chasers for  value  without  notice.  In  Saint 
Joseph  Hydraulic  Co.  v.  Wilson^  188  Ind.  474, 
this  court,  in  speaking  of  equitable  and  other 
liens,  where  there  was  no  delivery  and  reten- 
tion of  possession  of  the  property  upon  which 
the  lien  was  claimed,  said:  '*But  in  each  there 
is  that  feature  of  an  assignment  of  goods" 
which,  "as  against  any  other  person  than  the 
parties,"  renders  it  invalid  under  our  statute, 
unless  acknowledged  and  recorded.  The  oases 
of  Kennedy  v.  Shaw,  38  Ind.  474;  Loekttoody. 
Slem'n,  26  Ind.  124;  Boss  v.  Menefee,  125  Ind, 
482;  Scarry  v.  Bennett,  2  Ind.  App.  167:  Boone, 
Mortg.  g  258,  notes  14,  15,->establish  the  in- 
validity of  such  an  assignment  of  goods,  even 
as  to  third  persons  wiUi  actual  notice  of  the 
lien.  This  court  held  in  Granger  v.  Adams, 
90  Ind.  87,  "that  one  who  asserts  a  right  un- 
der such  an  instrument  paramount  to  the 
claims  of  creditors,  must  show  that  all  has  been 
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done  that  the  statute  requires."  Uuder  said 
section,  therefore,  an  assignment  of  goods  by 
way  of  mortgage,  if  not  recorded  within  ten 
days  after  its  execution,  is  void  as  against  a 
subsequent  purchaser,  even  though  he  had 
actual  notice  thereof.  Boss  v.  Afenepe,  125 
Ind.  488;  Saint  Joseph  Hydraulic  Co,  v.*  Wilson, 
133  Ind.  474,  475;  tiUngel  v.  Boyce,  148  Ind. 
642,  646,  and  cases  cited;  Granger  v.  Adams, 
90  Ind.  87;  Kennedy  v.  Shaw,  88  Ind.  474. 
Such  an  assignment  of  goods  is  also  void  as 
against  an  assignee  under  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  and  it  is  his 
duty  to  take  advantage  of  the  failure  to  record 
the  same  in  ten  days  after  its  execution. 
Loekwood  V.  Sievin,  26  Ind.  125.  128;  Saint 
Joseph  Hydraulic  Go.  v.  Wilson,  138  Ind.  474; 
Haines  v.  Tiffany,  25  Ohio  St.  549;  Blandy  v. 
Benedict,  42  Ohio  St.  296;  Tliorne  v.  Mrst 
Nat.  Bank,  37  Ohio  St.  254;  Bingham 
V.  Jordan,  1  Allen,  378,  79  Am.  Dec.  748; 
Adams  v.  Merchants'  Nat.  Bank,  9  Diss. 
896,  408.  2  Fed.  Rep.  174;  2  Cobbey,  Chat. 
Mortg.  §  619;  Jones,  Chat.  Mortg.  §  814. 
and  cases  cited.  The  assignee  is  regarded 
as  representing  and  standing  in  the  place 
of  the  creditors,  as  well  as  the  assignor,  and 
be  therefore  has  the  right  to  contest  claims 
and  the  rights  to  property  which  the  assignor 
did  not  possess.  Loekwood  v.  Slevin^  26  Ind. 
124;  Voorhees  v.  Carpenter,  127  Ind.  800,  301, 
and  cases  cited;  Cooper  v.  Perdue,  114  Ind. 
207;  Seibert  v.  MiUigan,  110  Ind.  106;  Hasseld 
V.  Seyfort,  105  Ind.  534;  Adams  v.  Merchants* 
Nat.  Bank,  9  Biss.  896.  The  assignment  is 
made  for  the  benefit  of  creditors,  and  the  as- 
signee holds  the  property  in  trust  for  them, 
and  as  such  he  can  enforce  any  right  and  reach 
any  property  that  a  general  creditor  could  en- 
force either  before  or  after  obtaining  judg- 
ment and  execution,  in  case  there  had  been  no 
assigoment.  I^ockxcood  v.  Slevin,  26  Ind.  124; 
KiUbourne  v.  Fay,  29  Ohio  St.  264, 278,  279,  28 
Am.  Rep.  741;  Hanes  v.  Tiffany,  25  Ohio  St. 
549;  Adams  v.  Merchantf^  Nat.  Bank,  9  Biss. 
896.  It  is  clear  from  the  language  of  §  6688 
(4918),  supra,  that  as  such  trustee  for  the 
creditors  he  is  not  a  party  to  any  assignment  of 
personal  property  by  way  of  mortgage  made 
by  the  assignor,  within  the  meaning  of  said 
section.  If  an  unrecorded  assignment  of  goods 
by  way  of  mortgage  is  void  as  against  the  as- 
signee for  the  benefit  of  creditors,  for  the  same 
reason  it  is  also  void  as  against  a  receiver  of 
an  insolvent  corporation.  ^When  a  court  has 
taken  possession  of  the  property  of  an  insol- 
vent corporation  for  administration,  and  ap 
pointed  a  receiver,  the  property  of  the  corpora- 
tion is  a  trust  fund  for  the  payment  of  its 
debts.  Fisrt  Nat.  Bfink  v.  Dovetail  Body  cfe 
G.  Co.  148  Ind.  584,  542.  548,  and  cases  cited; 
Id.  148  Ind.  550,  553.  554;  Henderson  v.  In- 
diana Trust  Co.  148  Ind.  561;  Graham  Button 
Co.  V.  Spielmann,  50  N.  J.  Eq.  120.  And  a  gen- 
eral creditor  has  a  lien  upon  such  property, 
and  therefore  has  the  right  to  intervene  and 
contest  the  validity  as  well  as  the  priority  of 
other  claims  or  asserted  liens.  Farmers*  Loan 
89  Ii.R.A. 


dt  T.  Co.  V.  San  Dieoo  Street  Car.  Co.  45  Fed. 
Rep.  618, 620;  Was/tburn  v.  Green  {Richardson 
V.  Green),  183  U.  8.  30.  44,  88  L.  ed.  516,  622; 
2  Cook,  Stock  &  Stockholders,  g  788,  p.  1272, 
and  notes  1  and  2.  Such  receiver  represents 
the  creditors  as  well  as  the  stockholders,  and 
holds  the  property  for  the  benefit  of  both.  He 
is  the  trustee  for  both,  and,  as  trustee  for  the 
creditors,  can  maintain  and  defend  actions 
which  the  corporation  could  not.  National 
State  Bank  v.  Vigo  County  Nat.  Bank,  141  Ind. 
852,  856,  and  authorities  cited;  Graham  But- 
ton Co.  V.  Spielmann,  50  N.  J.  Eq.  120;  Hopper 
V.  Lowifoy,  47  N.  J.  Eo.  573,  J2  L.  R.  A.  588; 
Farmers"  Loan  db  T.  Co.  v.  Minneapolis  En- 
gine db  Mack.  Works,  85  Minn.  543,  545;  5 
Thomp.  Corp.  §§  6945.  6946,  6962;  Gluck  & 
B.  Receivers,  p.  168;  Beach,  Receivers,  Ald- 
erson's  ed.  §S  298.  455.  As  trustee  represent- 
ing the  creditors  of  an  insolvent  corporation,  he 
is  not,  therefore,  a  party  to  an  assignment  of 
goods  made  by  the  corporation  to  secure  an 
indebtedness  within  the  meaning  of  §  6638 
(4913),  stipra.  As  such  trustee,  representing 
the  creditors,  he  may  avoid  an  assignment  of 
goods  b^  way  of  a  mortgage  made  by  the 
corporation,  on  the  ground  that  it  was  not 
recorded  within  the  time  required  by  law. 
Farmer^  Loan  dt  T.  Co.  v.  Minneapolis  En- 
gine db  Mach.  Works,  85  Minn.  548;  Rudd  v. 
Robinson,  54  Hun,  839,  346,  348;  Graham 
Button  Co.  V.  Spielmann,  50  N.  J.  Eq.  120; 
Hopper  V.  Lov^oy,  47  N.  J.  Eq.  573,  12  L.  R. 
A.  588;  Gluck  &  B.  Receivers,  p.  168;  Beach, 
Receivers,  Alderson's  ed.  726;  5  Thomp.  Corp. 
g  6952. 

It  is  clear,  therefore,  even  if  said  receipts 
created  a  lien  on  said  nails  as  against  the  nail 
company,  that  they  were  void  as  to  the  gen- 
eral creditors  and  the  receiver  as  trustee  for 
them,  and  that  the  general  creditors  could 
reach  the  same  through  the  receiver  and  by 
interventing  petitions,  the  same  as  the  general 
creditors  could  have  done  after  levying  writs 
of  attachment  thereon,  or  after  obtaining  judg- 
ment and  execution,  if  there  had  been  no  re- 
ceivership. Appellees  claim  that,  as  the  re- 
ceipts did  not  state  any  distinguishing  marks, 
they  were  invalid .  The  public  warehouse  law 
requires  that  "all  warehouse  receipts  for  prop- 
erty stored  in  public  warehouses  of  class  B 
shall  distinctly  state  on  their  face  the  brand  or 
distinguishing  mark  on  such  property."  Such 
receipts  must  so  describe  the  property  that  it 
can  be  identified  by  such  description  from 
other  property  of  like  kind.  The  private 
warehouse  law  contains  a  like  requirement. 
The  view  we  have  taken  of  this  case  renders  it 
unnecessary  for  us  to  determine  whether  or 
not  the  description  of  the  property  contained 
in  the  receipts  complied  with  the  law.  We 
have  read  the  evidence,  and  the  same  sustains 
the  finding  of  the  trial  court.  It  follows  from 
what  we  have  said  that  the  court  did  not  err 
in  its  conclusions  of  law,  nor  in  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed. 
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It  \b  not  libelous  to  pablish  of  a  debtor 
that  he  pleaded  the  statute  of  limita- 
tions in  an  action  on  the  olaim,  under  Code 
1873, 6  4007.  deflnlnir  libel  to  be  tbemaUcious  defa- 
mation of  a  person  made  public  by  writing, 
tendincr  to  provoke  him  to  wrath,  or  expose  him 
to  public  hatred,  contempt,  or  ridicule,  or  to  de- 
prive him  of  the  benefits  of  public  confidence 
and  social  intercourse;  and  the  publication  is  not 
rendered  libelous  by  charaoterlzinersuch  conduct 
on  his  part  as  dishonest. 

(October  16. 1887.) 

APPEAL  by  plaintiff  from  a  judg:ment  of 
the  Superior  Court  of  Cedar  Rapids  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  alleged  publication  of  a 
libel.     Afflrmed. 

tjtatement  by  Ladd»  J. : 

The  plaintiff  alleged  in  his  petition  that  ''on 
or  about  the  1st  day  of  June.  1898,  the  de- 
fendant. P.  E.  Hall,  for  the  purpose  of  injur- 
ing the  good  name  and  reputation  of  the  plain- 
tiff herein,  and  to  expose  to  the  public  hatred, 
contempt,  and  ridicule,  and  to  deprive  him  of 
the  benefit  of  public  confidence  and  social  in- 
tercourse, did  publish  of  and  concerning  the 
plaintiff  the  following  false,  libelous,  and  de- 
famatory matter,  to  wit: 

Cedar  Rapids.  Iowa.  Dec.  7.  1892. 
P.  E.  Hall,  Pres.  C.  R.  AM.  C.  Ry.  Co., 
Cedar  Rapids.  Iowa— Dear  Sir:  For  some 
years  past,  one  of  your  old  and  trusty  conduct 
ors,  Mr.  James  Hollenbeck,  has  owed  us  a  bill 
for  professional  services  rendered  his  family 
in  the  way  of  consultations  with  his  family 
physician  at  his  home,  in  Marlon.  His  atten- 
tion has  been  repeatedly  called  to  the  subject 
but  to  no  purpose.  We  finally  sued  him,  to 
which  he  responds  by  employing  an  attorney, 
and  contesting  the  claim.  Having  no  other 
defense,  he  cowardly  sinks  behind  that  of 
statutory  limitation.  Such  a  course  is  not  ex- 
actly in  accordance  with  our  idea  of  strict 
integrity.  So  far  as  we  are  concerned,  we 
would  prefer  not  to  be  connected  in  an  oflicial 
capacity  with  a  corporation  giving  employment 
to  men  of  this  character;  especially  when  per- 
mitted to  occupy  positions  of  trust. 
Yours  courteously, 

H.  &  J.  M.  Ristine. 

Then  follows  a  denial  in  detail  of  the  state- 
ments contained  in  the  letter,  the  allegations 
that  it  was  published  by  mailing  copies  to  per- 
sons named,  and  that  plaintiff  has  been  dam- 
aged to  the  sum  of  $5,000,  for  which  amount 


judgment  is  prayed.  No  special  damages  are 
alleged.  To  this  petition  the  defendant  de- 
murred in  these  words:  "(1)  No  aufllcieot 
publication  of  the  alleged  libel  is  shown  to  ren- 
der the  defendant  liable.  (2)  The  alleged 
letler  or  publication  set  out  in  the  petition  is 
not  libelous  or  actionable,  even  if  published." 
It  is  not  libelous  to  charge  plaintiff  with  hav- 
ing availed  himself  of  the  statute  of  limitatlooa. 
and  no  language  is  contained  in  the  alleged 
letter  or  publication  from  which  iniury  or 
damage  to  the  plaintiff  can  be  inferred.  The 
demurrer  was  sustained,  and,  the  plaintiff 
electing  to  stand  on  the  ruling,  judgment  was 
entered  against  him  for  costs,  and  he  ap- 
peals. 

Mewrs.  J.  H.  Cromhy^  H.  RiekeU  and 
John  T.  Christiet  for  appellant: 

A  libel  is  the  malicious  defamation  of  a  per- 
son made  public  by  any  printing,  writing,  sign, 
picture,  representation,  or  effigy,  tending  to 
provoke  him  to  wrath,  or  expose  him  to  public 
hatred,  contempt,  or  ridicule,  or  to  deprive 
him  of  the  benefits  of  public  confidence  and 
social  intercourse. 

Code  1878.  §  4097. 

In  order  to  constitute  a  libel  por  m  it  is  not 
necessary  to  charge  a  person  with  a  crime  or 
offense. 

BaUey  v.  Oregg^  74  Iowa,  566.  See  also 
Gall  V.  Larabee,  60  Iowa,  212;  AlUn  v. 
News  Publishing  Co  81  Wis.  120;  Bu^kUaf 
V.  Viall,  84  Wis.  129;  Qaither  v.  AdteriUtr 
Co.  102  Ala.  458;  Ostrom  v.  Calkiru,  5  Wend. 
264;  Mattic4i  v.  Wilcox,  71  Hun.  485;  Cooper  ▼. 
Stone,  24  Wend.  434;  WindteU  v.  Argus  Co.  69 
Hun.  854:  13  Am.  &  Eng.  Enc.  Law,  pp.  300, 
803,  806,  807. 

To  even  use  opprobrious  epithets  concerning 
a  person  is  libelous  per  se. 

Crockery.  Hadley,  102 Ind.  416;  BcUy,  Stone, 
1  Bos.  &  P.  881;  Fillers  ▼.  Mondey,  2  WiU. 
403;  Hoare  v.  Siherlock,  12  Q.  B.  624;  Eaton 
V.  Johns,  1  Dowl.  P.  C.  N.  S.  602;  Cooke  v. 
Hughes,  Ryan  &  M.  112;  Campbell  ▼.  SwUi9- 
woode,  3  Best  &  S.  769;  Thorley  v.  Lord  Kerry, 
4  Taunt.  855;  Austin  v.  Culpeper,  Skinner, 
124;  Nev3ell  v.  How,  81  Minn.  235;  Cox  v.  Lee, 
L.  R.  4  Exch.  284;  Metropolitan  Saloon  Omni- 
bus Co.  y.  Hawkins,  4  Hurlst.  &  N.  87;  Watson 
V.  Trask,  6  Ohio,  581.  27  Am.  Dec.  271;  CMy 
V.  Beynolds,  6  Yt.  489.  27  Am.  Dec.  574;  Jmes 
V  Oreeley,  25  Fla.  629;  Over  v.  HUddtrand,  92 
Ind.  19;  McCorkle  v.  Binns,  5  Binn.  841,  6 
Am.  Dec.  420:  Massuere  v.  Diektns,  TQlWis. 
88;  Pledger  v.  State,  77  Ga.  242. 

Language  contained  in  a  letter  which  inti- 
mates a  suspicion  of  dishonesty  is  libeloua. 

Hart  V.  Beed,  1  B.  Mon.  166,  85  Am.  Dec. 
179;  Bobbins  v.  Treadway,  2  J.  J.  Marsh.  540, 
19  Am.  Dec.  152;  Huse  v.  InterOcean  Pub, 
Co.  12  111.  App.  627. 

The  words  used  need  not  necessarily  impute 


NOTiL—For  defamatory  words  which  import  de-  I  sai:  Lewis  v.  Daily  News  Co.  (Md.)  29  L^  R.  A.  O; 
mraded  or  dishonorable  character,  see  Smith  v.    Moriran  v.  Kennedy  (Minn.)  80L.R.  A.  SKI:  and  Pe- 
Smlth  (Mich.)  8  L.  R.  A.  6SS;  Morey  v.  Momingr  t  terson  v.  Western  U.  Teleg.  Co.  (Minn.)  83  L.  R.  A. 
Journal  Asso.  (N.  T.)  9  L.  R.  A.  622,  and  naU;  Car.    902. 
veny  v.  Chicago  Daily  News  Co.  (111.)  18  L.  R.  A.  I 
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disgraceful  conduct  to  the  plaintiff;  it  is  suffi- 
cient if  tbey  render  him  contemptible  or  ridic- 
ulous in  the  estimation  of  others. 

Montgomery  v.  Knox,  20  Fla.  872;  WaUon  v. 
Tra9k,  6  Ohio,  581,  27  Am.  Dec.  371;  Bradley 
V.  Cramer,  59  Wis.  809,  48  Am.  Rep.  511; 
Adarm  v.  Lawson,  17  Gratt.  250,  94  Am.  Dec. 
456. 

Any  language  published  of  a  person  that 
tends  to  degrade  him  or  to  bring  him  into  ill 
repute,  or  to  destroy  the  confidence  of  his 
neighbors  in  his  integrity,  or  other  like  injury, 
is  actionable  per  se. 

Montgomery  v.  Knox,  22  Fla.  575;  18  Am. 
&  Eng.  Enc.  Law,  p.  299,  and  cases  cited  in 
note  8;  ThorUy  v.  Lord  Kerry,  4  Taunt.  355; 
Thomae  v.  Orosirell,  7  Johns.  264,  5  Am.  Dec. 
269;  Mote  v.  Bennett,  48  N.  Y.  472;  Cooper  v. 
Greeley,  1  Denio,  362;  Bennett  v.  Williameon, 
4  Sandf.  60;  Townshend,  Slander  &  Libel, 
p.  275,  3d  ed.  note  2. 

As  soon  as  the  manuscript  passes  out  of  the 
publisher's  possession  it  is  deemed  a  publica- 
tion. 

Newell,  Defamation,  Slander  &  Libel,  p.  238; 
Townshend,  Slander  &  Libel,  3d  ed.  §  104. 

Messrs,  Jamison  &  Smyth,  also  for  appel- 
lant on  rehearing: 

The  mere  tendency  of  the  matter  charged 
as  libelous  to  provoke  a  person  to  wrath,  or 
expose  him  to  public  hatred,  contempt,  or  ridi- 
cule, or  to  deprive  him  of  the  benefit  of  pub- 
lic confidence  or  social  intercourse  is  sufficient 
to  constitute  libel.  ^ 

Halley  v.  Oreggs,  74  Iowa,  565;  Call  v.  Lara- 
bee,  60  Iowa,  212;  Allen  v.  Hetts  Publishing 
Co.  81  Wis.  120;  Bveksiaff  v.  Viall,  84  Wis. 
129:  Montgomery  v.  Knox,  22  Fla.  576;  Cooper 
V.  Oreeley,  1  Denio,  362. 

To  charee  another  with  dishonesty  or  any 
dishonorable  conduct,  is  libelous  per  se, 

Montgomery  v.  Knox,  22  Fla.  575;  13  Am.  & 
Eng.  Enc.  Law,  p.  299,  and  cases  cited  in  note 
6;  State  v.  Armstrong,  106  Mo.  395,  13  L.  R. 
A.  419;  Muetze  v.  Tuteur,  77  Wis.  286,  9  L. 
R.  A.  86;  Dennis  v.  Johnson,  42  Minn.  801; 
Johnson  v.  Com,  (Pa.)  14  Atl.  425. 

To  intimate  a  suspicion  of  dishonesty  is  li- 
belous per  se. 

Hart  v.  Beed,  1  B.  Mon.  166,  36  Am.  Dec. 
179:  Bobbins  v.  Treadtoay,  2  J.  J.  Marsh.  540, 
19  Am.  Dec.  152;  Huse  v.  Inter-Ocean  Pub, 
Co.  12  III.  App.  527;  Netrell  v.  How,  31  Minn. 
235;  Austin  v.  Culpeper,  Skinner,  124;  Cox  v. 
Lee,  L.  R.  4  Exch.  284. 

It  would  be  a  strange  rule  if,  under  our  stat- 
ute defining  libel,  a  party  could,  with  impu- 
nity, publish  any  opinion  he  might  entertain 
of  another,  whether  that  opinion  was  justified 
by  the  facts  or  not. 

Williams  v.  Karnes^  4  Humph.  9;  St.  James 
Military  Academy  v.  Qaiser,  125  Mo.  517,  28 
L.  R.  A.  667;  13  Am.  &  Eng.  Enc.  Law, 
p.  328,  note  2;  Townshend,  Slander  &  Libel, 
3d  ed.  §  484;  Cox  v.  Lee,  L.  R.  4  Exch.  284; 
Solverson  v.  Peterson,  64  Wis.  198,  54  Am. 
Rep.  607. 
Mr.  Charles  A.  Clark,  for  appellee: 
There  must  be  ''malicious  defamation"  or 
there  can  be  no  libel,  no  matter  how  much  the 
complaining  party  may  think  he  is  exposed  to 
public  hatred  or  contempt  or  ridicule,  or  de- 
prived of  public  confidence  or  social  inter- 
89  L.  R.  A. 


course,  and  no  matter  how  mad  he  may  get 
over  a  written  or  printed  utterance. 

Words  which  produce  any  perceptible  injury 
to  the  reputation  of  another  are  called  defama- 
tory, and  defamatory  words  if  false  are  actiona- 
ble. 

Odgers,  Libel  &  Slander,  pp.  1,  18. 

By  defamation  is  understood  a  false  publi- 
cation, calculated  to  bring  one  into  disrepute. 

Cooley,  Torts,  p.  193. 

Epithets  applied  to  the  defense  do  not 
change  it,  and  do  not  touch  or  call  into  action 
plaintiff's  character  or  standing. 

Kimble  v.  Kimble,  14  Wash.  369;  MeCaleb 
V.  Smith,  22  Iowa,  243;  Kidd  v.  Ward,  91 
Iowa.  372;  Barton  v.  Holmes,  16  Iowa.  254. 

Defamatory  sense  must  be  pleaded  unless 
words  are  clearly  actionable  per  se. 

Kinyon  v.  Palmer,  18  Iowa.  377;  Clarke  v. 
Jones,  49  Iowa.  478;  Webb's  Pollock,  Torts, 
314;  Tebbett  v.  Ooding,  9  Gray,  254;  Bullock  y. 
Koon,  9  Cow.  30;  Wilson  v.  Fitch,  41  Cal.  363: 
Cooley.  Torts,  p.  193. 

The  mere  written  accusation  of  something 
assumed  to  be  morally  dishonest  while  it  ac- 
cords with  the  law  #  not  libelous;  as  that  the 
person,  in  answer  to  a  suit,  set  up  the  statute 
of  limitations,  or  the  prohibitory  liquor  law. 

Bishop,  Non-Cont.  L.  §  288;  Stone  v.  Cooper, 
2  Denio,  298:  Oreville  v.  Chapman,  5  Q.  B.  781; 
Bennett  v.  Williamson,  4  Sandf.  60;  Homer  v. 
Engelhardt,  117  Mass.  589. 

To  sustain  an  action  for  libel  the  plaintiff 
must  either  show  special  damage,  or  the  nature 
of  the  charge  must  be  such  that  the  court  can 
legally  presume  he  has  been  degraded  in  the 
estimation  of  his  acquaintances  or  of  the  pub^ 
lie,  or  has  suffered  some  other  loss  either  in 
property,  character,  or  bubiness,  or  in  his  do- 
mestic or  social  relations,  in  consequence  of  the 
publication. 

Townshend,  Slander  &  Libel,  §  176,  p.  204; 
Cooper  V.  Stone,  2  Denio,  209. 

It  is  not  libelous  to  charge  one  with  setting 
up  the  statute  of  limitations  as  a  defense  in  a 
lawsuit. 

Homer  Y,  Engelhardt,  117  Mass.  540;  Urban 
Y.  Helmick,  15  Wash.  155:  Donaghtte  v.  Oaffy, 
54  Conn.  257,  53  Conn.  43;  Stone  v.  Cooper.  2 
Denio.  300;  Ae?iorn  v.  Piper,  66  Iowa.  695; 
Oaither  v.  Advertiser  Co.  102  Ala.  458:  Hanaw 
V.  Jackson  Patriot  Co,  98  Mich.  506;  Hackett  v. 
Providence  Telegram  Pub.  Co.  18  R.  I.  589; 
MitcheUY.  Sharon,  15  U.  S  App.  353. 59  Fed. 
Rep.  980,  8  C.  C.  A.  429;  QaUup  v.  Belmont, 
41  N.  Y.  8.  R.  283:  Dooling  v.  Budgett  Pub, 
Co.  144  Mass.  258,  59  Am.  Rep.  83;  Dickson  y, 
Phillips,  19  Jones  &  S.  162;  Walker  v.  Tribune 
Co.  29  Fed.  Rep.  827;  THmbU  v.  Anderson,  79 
Ala.  514;  Stewart  y,  Minnesota  Tribune  Co.  40 
Minn.  101 ;  Walker  v.  Hawley,  66  Conn.  559; 
People  Y.  Jerome,  1  Mich.  142;  Reg,  v.  Coghlan, 
4  Fost.  &  F.  816;  ClayY.  RoberU,  8  L.  T.  N.  S. 
897,  9  Jur.  N.  S.  580;  Lang  v.  Gilbert,  8  Allen 
(N.  B.)  445;  Tappan  v.  Wilson,  7  Ohio,  pt.  1, 
p.  192. 

No  publication  is  shown.  It  is  not  enough 
that  the  alleged  libel  was  composed  to  injure 
or  defame  the  plaintiff,  nor  that  it  was  mali- 
ciously composed.  It  must  be  distinctly  averred 
that  the  publication  itself  was  malicious,  or 
the  complaint  will  be  insufficient. 

2  Chitty,  PL  261;  Townshend,  Slander  & 


736 


Iowa  Supreme  Coubt. 


Oct., 


Libel,  4th  ed.  828;  DeMedina  v.  Orove,  10  Jur. 
426;  Newell,  Defamation,  Slander,  &  Libel, 
612;  Sylvia  v.  Miller,  96  Tenn.  «4;  Warnock  v. 
MiteheU,  48  Fed.  Rep.  428;  Fry  v.  McCord,  95 
Tenn-  678. 

If  plaintifif  by  his  acts  procures  the  libel  to 
be  read  or  given  to  his  friends  or  agents,  this 
is  no  publication. 

Irish- American  Bank  v.  Bader,  59  Minn. 
829;  FonviUev.  M'Nease,  Dud.  L.  308,  81  Am. 
Dec.  556;  Sutton  v.  Smith,  13  Mo.  120;  Smith 
V.  Wood,  8  Campb.  823;  Gordon  v.  Spencer,  2 
Blackf.  286;  Haynes  v.  Leland,  29  Me.  288: 
Henry  v.  Moberly,  6  Ind.  App.  490;  Hunt  v. 
Great  Northern  R  Co.  [1891]  2  Q.  B.  189. 

Ladd»  J.,  delivered  the  opinion  of  the 
court: 

Conceding  the  letter  to  have  been  published, 
was  it  libelous?  Our  statute  defines  "Hbel"  to 
be  "the  malicious  defamation  of  a  person  made 
public  by  any  printing,  writing,  sign,  picture, 
representation, or  effigy  tending  to  provoke  him 
to  wrath  or  expose  him  to  public  hatred,  con- 
tempt, or  ridicule,  or  to  deprive  him  of  the 
benefits  of  public  confidence  and  social  inter- 
course." Code  1878,  §  4097.  "Defamation" 
is  denied  by  Webster  as  *'the  taking  from 
another's  reputation."  Odgers,  in  his  work  on 
Libel  and  Slander,  p.  1,  says:  "Words which 
produce  any  perceptible  injury  to  the  reputa- 
tion of  another  are  called  defamatory."  It  is 
'*a  false  publication  calculated  to  bring  one  in 
disrepute."  Cooley,  Torts,  p.  198.  The  der- 
ivation of  the  word  leaves  no  doubt  as  to  its 
meaning.  Was  there  anything  in  the  letter 
injurious  to  the  good  name  of  the  plaintiff,  or 
tending  to  bring  him  into  disrepute?  It  is  not 
dishonorable  to  be  indebted  to  another,  nor  is 
It  libelous  to  publish  of  another  that  he  owes 
moiey.  Beg.  v.  CoghLan,  4  Fost.  &  F.  816. 
To  be  in  debt  is  very  common,  and  to  be  un- 
able to  make  payment  does  not  necessarily  in- 
volve moral  turpitude.  Nor  is  the  debtor*8 
reputation  brought  in  question  by  making  a 
defense  which  the  law  sanctions  and  w'hTch 
rests  on  sound  reason  and  long  experience. 
Formerly,  pleading  the  statute  of  limitations 
was  looked  upon  with  disfavor.  Lord  Mans- 
field remarked  in  Quantock  v.  England,  5  Burr. 
2680,  that,  "in  honesty,  he  [a  defendant] 
ought  not  to  defend  himself  by  such  a  plea. 
The  statute  is  now  generally  conceded  to  be 
beneficial,  and  the  defense  as  legitimate  as  any 
other.  As  said  by  Justice  Story  in  Spring  v. 
Gray,  5  Mason,  528:  "The  defense,  there- 
fore, which  it  puts  forth,  is  an  honorable  de- ' 
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fense,  which  does  not  se^k  to  avoid  the  pay- 
ment of  just  claims  andT  demands,  admitted 
now  to  be  due,  but  which  encounters,  in  the 
only  practical  manner,  such  as  are  ancient  and 
unacknowledged;  and,  whatever  may  have  been 
their  original  validity,  such  as  are  now  beyond 
the  power  of  the  party  to  meet,  with  all  the 
proper  vouchers  and  evidence  to  repel  them. 
The  natural  presumption  certainly  is  that 
claims  which  have  been  long  neglected  are  un- 
founded, or,  at  least,  are  no  longer  subsisting 
demands.  And  this  presumption  the  statute 
has  erected  into  a  positive  bar.  There  is  wis- 
dom and  policy  in  it,  as  it  quickens  the  dili- 
gence of  creditors  and  guards  innocent  persons 
from  being  betrayed  by  their  ignorance,  or 
their  overconfidence  in  regard  to  transactions 
which  have  become  dimmed  by  age."  See  8 
Parsons,  Contr.  61;  Penley  v.  Water?u>uM,  3 
Iowa,  418.  It  cannot  be  libelous  to  accuse  one 
of  doing  what  the  law  approves.  In  Homer  v. 
Engelhardt,  117  Mass.  589,  it  is  held  that  to 
accuse  one  of  availin&r  himself  of  the  prohibi- 
tory liquor  law,  in  orQer  to  defeat  an  indebted- 
ness for  liquor  sold,  is  not  libelous,  the  court 
remarking  that,  "the  plaintiff  having  the 
right  to  make  this  defense,  it  is  not  libelous  to 
publish  the  statement  that  he  had  done  ao." 
Bennett  v.  Williamson,  4  Sandf.  60,  is  precisely 
in  point.  Since  the  law  recognizes  this  defense 
as  legitimate  and  honorable,  to  accuse  one  of 
making  it  would  not  amount  to  defamation. 
Bishop,  Non-Cont.  L.  §  288. 

2.  The  entire  letter  must  be  considered,  and 
therefrom  the  plain  import  and  natural  mean- 
ing as. intended,  and  the  sense  in  which  it  was 
understood  determined.  The  al  leged  facts  are 
clearly  stated.  There  is  no  mistaking  tbem 
from  the  opinions  expressed  by  the  writers  of 
the  letter.  The  characterization  of  the  acts  is 
based  entirely  on  the  assumption  that  the  con- 
duct of  plaintiff  in  availing  himself  of  the  de- 
fense was  not  honest  and  in  accord  with  their 
standard  of  integrity.  The  spirit  and  purpose 
of  the  letter  may  well  be  said  to  indicate  an 
element  of  character  quite  as  inconsistent  with 
the  golden  rule  as  that  which  permits  omis- 
sions in  the  matter  of  pecuniary  obligations. 
Such  a  letter  may  be  the  subject  of  just  criti- 
cism, but  its  publication  does  not  expoee  to 
public  hatred  or  contempt  in  the  sense  or  to 
the  degree  required  by  the  law  of  libel.  See 
Urban  Y.  Helmick,  15  Wash.  155;  Donaghue  v 
Gaffy,  54  Conn.  257. 


Rehearing  denied. 
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Bushrod  KELCH,  Fiff,  in  Err., 

fj. 

STATE  of  Ohio. 

(65  Ohio  St.  148.) 

*1.  Where*  in  a  trial  formurdert  the  ao- 
ensed  sets  np  his  insanity  as  a  defense,  be 
is  bouDd  to  establish  it  by  a  preponderanoe  of  the 
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evidence,  but  should  be  held  to  no  higher  degree 
of  proof.  ^ 
8.  The  proof  shoold  be  deemed  to  pre- 
ponderate in  fa^orof  this,  as  of  any  other, 
disputed  fact,  whenever  its  existence  is  made 
probable  upon  a  full  and  f^ir  consideration  of 
all  the  evidence  adduced  for  and  against  it. 

8*  An  instruction  fl^ven  to  the  Jnry  in 
such  ease*  to  the  effect  that  the  evidence  in- 
troduced to  establish  insanity  is  not  ^'sufficient" 
if  it  merely  show  it  to  have  been  probable.    The 


Note— Meostire  of  proof  of  imanily  in  criminal 
cases. 
L  Beyond  a  reasonable  doubt, 
n.  1\)  the  satisfaction  of  t?ie  jury, 
III.  A  preponderance  of  the  evidence, 

a.  General  rules, 

b.  What  conM,itutes  a  sufficient  preponderance, 
TV,  Clearly  proved^  reoBonoMe  certainty,  etc. 

v.  Reasonable  doubt  of  insanity, 
n.  Oeneral  rules. 

b.  What  constitutes  reasonable  doubt. 
o.  Submission  of  tTie  question  to  the  Jury, 
'VI.  Summary, 

L  Beyond  a  reasoncM,e  doubt. 

Some  of  the  earlier  caaes  seem  to  have  based  the 
measure  of  proof  of  insanity  as  a  defense  in  crimi- 
nal cases  upon  the  measure  of  proof  of  guilt. 

Within  this  rule  it  was  held  that  the  proof  of  in- 
sanity in  a  criminal  prosecution  at  the  time  of  com- 
mitting the  act  ought  to  be  as  clear  and  satisfac- 
tory in  order  to  acquit  the  accused  on  the  ground 
•of  insanity  as  the  proof  of  committing  the  act 
ought  to  be  in  order  to  find  a  sane  man  guilty. 
State  y.  Spencer.  21 N.  J.  L.  197. 

And  the  jury  in  a  criminal  prosecution  must  be 
fully  satisfied  that  the  defense  of  insanity  is  made 
•out  beyond  the  reasonable  doubt  of  a  well-ordered 
mind.  State  v,  Marler,  2  Ala.  48,  86  Am.  Dec.  888, 
•Collier,Ch.  J.,  dissenting  and  expressing  the  opinion 
that  insanity  must  be  established  by  a  preponder- 
enoe  of  proofj  Danf orth  v.  State,  76  Ga.  614,  58  Am. 
Rep.  480;  People  v.  McCann.  8  Park.  Crlm.  Rep. 
.272,  Reversed  in  16  N.  Y.  68,  60  Am.  Dec.  642;  State 
V.  Johnson.  Cited  in  86  N.  C.  611. 

It  is  incumbent  upon  the  state  in  a  criminal  pros- 
ecution to  make  out  the  prisoner's  guilt  beyond  all 
reasonable  doubt,  and  where  fhe  act  is  incontest- 
ably  proved,  and  insanity  is  relied  upon  as  an  ex- 
cuse, the  case  is  reversed,  and  the  prisoner  is 
bound  to  make  out  by  testimony  beyond  all  rea- 
sonable doubt  that  he' was  insane  at  the  time.  State 
V.  Brinyea,  5  Ala.  241;  SolUck's  Case,  1  N.  Y.  City 
Hall  Rec.  186;  State  v.  Johnson.  40  Conn.  186. 

And  where  it  is  admitted,  or  clearly  proved,  that 
the  accused  in  a  criminal  prosecution  committed 
the  act,  but  it  was  insisted  that  he  was  insane  at 
the  time,  and  the  evidence  leaves  the  question  of 
Insanity  in  doubt,  the  presumption  of  sanity  turns 
the  scale,  and  the  prisoner  should  be  held  re- 
sponsible. State  V.  Spencer,  21  N.  J.  L.  107;  Sel- 
llck's  Case,  1  N.  Y.  City  HaU  Rec.  186. 

So,  an  allegation  of  insanity  as  a  defense  in  a 
prosecution  for  murder  admits  the  act  of  killing, 
and  is  to  be  proved  by  the  accused  to  the  satisfac- 
tion of  the  Jury  beyond  a  reasonable  doubt.  State 
V.  West,  Houst.  Crim.  Rep.  (DeL)  871. 

Insanity  interposed  as  a  defense  in  a  criminal 
prosecution  must  .be  proved  as  any  other  fact  to 
the  satisfaction  of  the  jury^  and  if  the  proof  of  in- 
sanity does  not  arise  out  of  the  evidence  offered  by 
the  state,  the  accused  must  establish  the  fact  of  in' 
sanity  by  distinct  e^idenoe,  and  prove  it  beyond  a 
reasonable  doubt,  otherwise  the  presumption  of 


sanity  remains  unrebutted.  State  v.  Pratt,  Houst. 
Crlm.  Rep.  (Del.)  248. 

As  win  be  seen  by  reference  to  the  subsequent 
sections  of  this  note,  however,  all  the  preceding 
cases  must  be  regarded  as  overruled. 

In  Louisiana,  however,  the  rule  requiring  proof 
of  insanity  beyond  a  reasonable  doubt  appd^  to 
have  been  retained,  at  least  until  a  recent  date. 

Thus,  a  special  plea  of  temporary  insanity  as  a 
defense  in  a  criminal  prosecution  must  be  proved 
by  the  prosecution  beyond  a  reasonable  doubt. 
State  V.  DeRance,  84  La.  Ann.  186,  44  Am.  Rep.  426. 

And  where  insanity  is  set  up  in  a  criminal  action 
in  avoidance  of  a  penalty  prescribed  by  law, 
the  burden  of  proving  it  rests  with  the  accused, 
and  he  must  make  out  his  case  by  proof  which  sat- 
isfies  the  minds  of  the  jury  beyond  a  reasonable 
doubt  that  he  was  insane  at  the  time  of  the  com- 
mission of  the  act.  State  v.  Clements,  47  La.  Ann. 
1068;  State  v.  Coleman,  27  La.  Ann.  601;  State  v. 
Bums,  26  La.  Ann.  802. 

In  State  v.  Scott,  48  La.  Ann.  262,  86  L.  R.  A.  721, 
however,  the  court  refused  to  follow  the  previous 
Louisiana  decisions  on  the  subject,  and  held  that 
insanity  must  be  established  to  the  satisfaction 
of  the  jury  by  clear  and  convincing  proof,  and 
that  they  should  consider  all  the  testimony  before 
them,  whether  produced  by  the  accused  or  the 
state,  and  give  due  weight  to  the  presumption  of 
sanity;  if,  on  the  whole  testimony,  and  giving  to 
such  presumption  its  full  operation,  they  are  sat- 
isfied 1  hat  the  accused  was  insane  when  the  act 
was  committed,  they  should  acquit,  but  if  not  thus 
satisfied  they  should  deem  him  sane  and  responsi- 
ble. 

So.  where  insanity  is  interposed  as  a  defense  in  a 
prosecution  for  crime  the  accused  is  required,under 
Hiirs  (Or.)  Code  1858,  to  establish  the  fact  beyond  a 
reasonable  doubt.    State  v.  Hansen,  26  Or.  881. 

And  the  finding  of  a  Jury  in  a  criminal  prosecu- 
tion, in  which  insanity  is  interposed  as  a  defense  on 
the  question  of  sanity,  cannot,  under  that  statute, 
be  disturbed  on  appeal.  State  v.  Hansen,  26  Or.  801. 

But  insanity,  to  operate  as  a  defense  In  a  criminal 
prosecution,  must  consist  of  a  diseased  state  of  the 
mind  which  is  so  excessive  as  to  overwhelm  the 
reason,  conscience,  and  Judgment,  and  must  be 
proved  beyond  a  reasonable  doubt.  State  v.  Mur- 
ray, 11  Or.  418. 

n.  To  the  satisfaction  of  the  jury. 

By  many  of  the  cases  the  plea  of  insanity  in  a 
prosecution  for  crime  is  regarded  as  one  of  confes- 
sion and  avoidance.  State  v.  Lewis,  186  Mo.  84; 
State  V.  Wright,  184  Mo.  404. 

Which  must  be  established  by  the  accused  to  the 
satisfaction  of  the  jury.  People  v.  McDonell,  47 
Cal.  184;  State  v.  Danby,  Houst.  Crim.  Rep.  (Del.) 
166;  State  v.  Harrlgan,  0  Houst.  (DeL)  860;  State 
V.  Hurley,  Houst.  Crim.  Rep.  (Del.)  28;  Beck  v. 
State,  76  Ga.  452;  Holsenbake  v.  State,  45  Gku  66; 
Fisher  v.  People,  28  HI.  288;  People  v.  Walter,  1 
Idaho,  886;  State  v.  Bruce,  48  Iowa,  683, 80  Am.  Rep. 
403;  State  v.  Felter,  82  Iowa,  48;  Graham  v.  Com. 
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proof  must  be  such  as  to  overcome  the  letml  pre- 
sumption of  sanity:  it  must  satisfy  you  be  Is  in. 
sane,"— requires  of  the  defendant  more  than  a 
preponderance  of  the  evidenoe  to  maintain  this 
defense,  and  is  therefore  erroneous. 

(3f  inshoO.  J.,  dissents.) 

(October  90,1896.) 

ERROR  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  afflrming  a 


judgment  of  the  Court  of  Common  Pleas  oon* 
yictiDg  defendant  of  murder.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Foran  &  Dawley  for  plaintifiF  in 
error. 

Mr.  F.  L.  Strimple  for  the  State. 

Bradbury,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  Busbrod  Kelch,  in 
December,  1895,  was  indicted  in  the  county  of 


16  B.  Mon.  687:  Com.  v.  Rogers,  7  Met  500,  41  Am. 
Dec.  4i)8;  State  v.  Gut,  13  Minn.  348:  Baldwin  v. 
State,  12  Mo.  227:  State  v.  Hutinir,  21  Mo.  464;  State 
V.  McCk)y.  84  Mo.  531,  86  Am.  Dec.  121:  State  v* 
Hundley,  46  Mo.  414;  State  v.  Schaefer,  116  Mo.  96; 
aeny  v.  State,  58  N.  J.  L.  482;  State  v.  Vann,  82  N. 
C.  631;  State  v.  Payne,  86  N.  C.  609;  State  v.  Hay- 
wood, 61  N.  C.  (Phlll.  L.)  876;  Loetfner  v.  State,  10 
Ohio  St.  509;  Ck)m.  v.  Sayres,  12  Phlla.  653, 88  Pa.  291; 
OrtwMn  v.  Com.  76  Pa.  414, 18  Am.  Bep.  420;  State 
V.  Stark,  1  Strobb.  L.  479;  Clark  v.  State,  8  Tex. 
App.  850;  Klnir  v.  State,  9  Tex.  App.  515;  Smith  v. 
State,  22  Tex.  App.  816;  Glebel  v.  State,  28  Tex. 
App.  151;  Leache  v.  State,  22  Tex.  App.  279;  Dejar- 
nette  v.  Com.  76  Va.  867:  State  v.  Strauder,  11  W. 
Va.  746, 27  Am.  Rep.  606;  State  v.  Robinson,  20  W. 
Va.  718,  43  Am.  Rep.  799;  State  v.  Douglass,  28  W. 
Va.  297;  Boswell  v.  Com.  20  Gratt.  860;  Baccigalupo 
V.  Com.  88  Gratt.  807,88  Am.  Rep.  796;  United  States 
y.  McGlue,  1  Curt.  C.  C.  1:  Beg.  v.  Layton,  4  Cox, 
C.  C.  149;  M'Naghten's  Case,  10  Clark  &  F.  200,  8 
Scott  N.  R.  595, 1  Car.  &  K.  130;  Reg.  v.  Stokes,  3 
Car.  &  K.  185;  Bex  v.  Oflord,  6  Car.  &  P.  168. 

Or  by  evidence  which  satisfies  the  Jury.  Beck  v. 
State,  76  Ga.  452;  State  v.  Gteddls,  42  Iowa,  268;  Kriel 
v.  Com.  5  Bush,  362;  Graham  v.  Com.  16  B.  Mon.  587; 
Com.  V.  Heath,  U  Gray,  303;  State  v.  Smith,  58  Mo. 
267:  People  v.  Pine,  2  Barb.  506;  State  v.  Brandon 
58  N.  C.  (8  Jones.  L.)  463:  State  v.  Davis,  109  N.  C.  780j 
Lynch  v.  Com.  77  Pa.  206;  Com.  v.  Bezek,  168  Pa. 
603;  Com.  v.  Lynch,  8  Pittsb.  412;  Lynch  v.  Com.  77 
Pa.  206;  Johnson  v.  State,  10  Tex.  App.  571;  Dejar- 
nette  v.  Com.  75  Va.  867:  Baccigalupo  v.  Com.  83 
Gratt.  807,  36  Am.  Rep.  796;  United  States  v.  Mc- 
Glue, 1  Curt.  C.  C.  1. 

Or  to  the  reasonable  satisfaction  of  the  Jury. 
Choice  V.  State,  81  Ga.  424;  State  v.  Bruce,  48  Iowa, 
580,  80  Am.  Rep.  403;  State  v.  Duestrow,  187  Mo. 
44,  91;  State  v.  Pagels,  92  Mo.  800;  State  v.  Rede- 
meier,  71  Mo.  178,  36  Am.  Rep.  462;  State  v.  Smith, 
53  Mo.  267;  State  v.  Wright,  184  Mo.  404;  State  v. 
Lewis,  86  Mo.  84;  Williams  v.  State,  87  Tex.  Crim. 
Rep.  — ,  89  S.  W.  687. 

The  jury  must  be  satisfied  from  all  the  evidenoe, 
not  only  of  the  doing  of  the  act  which  constitutes 
the  crime,  but  that  It  proceeded  from  a  responsi- 
ble agent  capable  of  committing  the  offense.  Com. 
V.  Heath,  11  Gray,  308. 

And  the  question  for  the  Jury  is  not  whether  the 
person  was  of  sound  mind,  but  whether  he  had 
made  out  to  their  satisfaction  that  he  was  not  of 
sound'  mind.  Reg.  v.  Layton,  4  Cox,  C.  C.  149; 
M'Naghten's  Case,  10  Clark  &  F.  200. 

And  be  must  prove  to  the  satisfaction  of  the  Jury 
that  he  was  in  such  a  state  of  mental  weakness  or 
disease  that  he  did  not  know  the  nature  or  quality 
of  his  act,  and  that  it  was  wrong.  State  v.  Payne, 
86  N.  C.  609;  Rex  v.  Offord,  5  Car.  &  P.  168:  Reg.  v. 
Higglnson.i  Car.  &  K.  129:  Reg.  v.  Townley,8Fo8t. 
&F.839. 

He  must  clear  himself  by  satisfying  the  Jury 
that  he  was  incapable  of  perceiving  the  criminal- 
ity of  the  act.    People  v.  Pine,  2  Barb.  566. 

And  It  is  not  medical,  but  legal,  insanity  which 
is  required  to  be  proved  to  the  satisfaction  of  the 
Jury,  to  excuse  from  criminal  responsibility. 
Leache  v.  State,  22  Tex.  App.  2:9,  58  Am.  Rep.  638. 
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The  presumption  of  sanity  will  of  itself  sustain 
the  burden  of  proof  resting  upon  the  state  in  a 
criminal  case  so  far  as  the  issue  of  sanity  is  in- 
volved, until  ic  is  rebutted  and  overcome  by  satis- 
factory evidence  to  the  contrary.  King  v.  State,  9 
Tex.  App.  615;  Kriel  v.  Com.  5  Bush,  363. 

Insanity  is  an  unusual,  unnatural,  and  excep- 
tional condition,  and  Its  existence  should  not  be 
found  except  upon  proof  of  a  reliable  character 
which  satisfies  the  mind  of  the  Jury.  State  v. 
Geddie,  42  Iowa,  268. 

And  the  evidence  must  be  satisfactory,  not 
merely  doubtful.  Ortwem  v.  Com.  76  Pa.  414,  la 
Am.  Rep.  420. 

It  must  satisfy  the  minds  and  consdences  of  the 
Jury.    Johnson  v.  State,  10  Tex.  App.  571. 

Where  the  claim  of  insanity  set  up  as  a  defense 
in  a  criminal  action  is  unusual,  unnatural,  and  out 
of  the  ordinary  course  of  affairs,  the  Jury  is  not  re- 
quired to  take  the  same  for  granted  upon  sHgtat 
evidence,  and  should  not  find  its  existence  except 
on  evidenoe  of  a  reliable  character  which  aatiafies 
them  that  the  defense  has  been  made  out.  State  v. 
Hockett,  70  Iowa,  442. 

And  a  mere  reasonable  doubt  upon  the  part  of 
the  Jury  as  to  the  sanity  of  the  accused  in  a  criminal 
prosecution  does  not  entitle  him  to  an  aoqutttaL 
State  V.  Erb,  74  Mo.  199;  State  v.  Johnson,  91  Mo. 
489;  State  v.  McCoy,  84  Mo.  581,  86  Am.  Dec  121: 
State  V.  Huting,  21  Mo.  464;  Baldwin  v.  State,  12  Mo. 
223;  State  v.  Han  ley,  34  Minn.  430:  Bonfanti  v.  State, 
2  Minn.  122;  Lynch  v.  Com.  77  Pa.  205;  Ortwein  t. 
Com.  76  Pa.  414, 18  Am.  Rep.  420;  Com.  r.  Lynch.  3 
Pittsb.  412:  Baccigalupo  v.  Com.  88  Gratt.  807.  3S 
Am.  Rep.  796;  Boswell  v.  Com.  20  Gratt.  880;  Dejar- 
nette  v.  Com.  76  Va.  867:  State  v.  Douglass,  28  W.  Va. 
297;  State  v.  Straudor,  11  W.  Va.  746.  ^  Am.  RepL 
606;  People  v.  Barthleman  (Cal.)  52  Pac.  112. 

So,  a  Jury  cannot  find  the  fact  of  insanity  special- 
ly under  Pa.  Crim.  Code  March,  1800,  •  06,  requir- 
ing them,  upon  acquitting  a  person  accused  cut 
crime,  to  find  specially  whether  he  was  insane  at  the 
time  of  the  commission  of  the  offense,and  to  declare 
whether  the  acquittal  was  on  the  ground  of  insnn- 
ity,  unless  they  are  satisfied  of  it  by  the  eridenoe. 
a  reasonable  doubt  of  the  fact  of  insanity  not  be- 
ing a  true  t>a8i8  of  the  finding.  Ortwein  t.  Com.  76 
Pa.  414, 18  Am.  Rep.  420. 

But  in  passing  upon  the  question  they  are  to  look 
to  the  whole  evidenoe  in  the  case,  as  well  that  for 
the  state  as  for  the  prisoner.  State  v.  Strauder,  11 
W.  Va.  745,  27  Am.  Rep.  606;  Com.  r.  Heath,  U 
Gray,  308;  Com.  v.  Rogers.  7  Met.  SOfK  41  Am.  Dec. 
468:  Kriel  v.  Com:  6  Bush,  368. 

And  a  person  accused  of  crime  is  not  to  be  ac- 
quitted upon  the  ground  of  insanity  unless  upon 
the  whole  evidence  the  Jury^are  satisfied  that  be 
was  insane  at  the  time.  United  States  v.  McOlne. 
1  Curt.  C.  C.  1. 

Insanity  is  a  simple  question  of  fact  to  be  proved 
like  any  other  fact,  however,  and  any  evi- 
dence which  reasonably  satisfies  the  Jury  that  tke 
accused  was  insane  at  the  time  of  the  aommlsBiofi 
of  the  act  is  suflicient.  State  v.  Hundley,  46  Mo. 
414;  State  v.  Pagels,  92  Mo.  800;  State  v.  Smith,  S3 
Mo.  267;  State  v.  Bruce,  48  Iowa,  583, 80  Am.  RepL 
403. 
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Cuvabogas  for  murder  in  the  first  degree  for 
kiUing  a  woman  who  had  been  his  wife,  but 
who,  shortly  before  the  homicide,  had  pro- 
cured a  divorce  from  him.  In  February,  1896, 
he  was  placed  on  trial  in  the  court  of  common 
pleas  in  said  county  for  such  offense,  and  in 
March  following  was  convicted  of  murder  in 
the  first  degree,  and  adjudged  to  suffer  death. 
Upon  proceeding  in  error,  this  judgment  was 
affirmed  by  the  circuit  court,  whereupon  the 
cause  was  brought  to  this  court  for  review. 


That  the  plaintiff  in  error  shot  and  killed 
the  deceased  was  not  denied  or  contested  upon 
the  trial;  the  chief  contention  being  over  the 
mental  condition  of  the  accused  at  the  time 
the  homicide  was  committed.  Counsel  for  him 
contended:  First,  that  the  evidence  of  the 
state  did  not  sufficiently  establish  deliberation 
or  premeditation;  and,  second,  that  his  evi- 
dence was  sufficient  to  show  insanity,  super- 
induced by  the  excessive  use  of  alcoholic  stim- 
ulants.   The  question  of  the  burden  of  proof, 


Positive  and  direct  proof  of  insanity  is  not  neoes- 1 
sary.    State  v.  Pageis,  98  Mo.  800. 

It  is  the  duty  of  the  jury  in  a  prosecution  for  ' 
homicide  to  acquit  wbere  Insanity  is  proved  by  the 
evidence  to  tbeir  reasonable  satisfaction.  State  v. 
Wright,  184  Mo.  4(U. 

And  if  upon  tbe  whole  evidence  they  believe  he 
was  iDsane  when  he  committed  the  act  they  should 
acquit.  Dejarnette  v.  Com.  75  Va.  867:  Bosweli  v. 
Com.  30  Oratt.  860;  State  v.  Robinson,  20  W.  Va.  718, 
43  Am.  Rep.  799. 

Insanity  interposed  as  a  defense  in  a  prosecution 
for  homicide  need  not  be  established  by  the  evi- 
dence beyond  a  reasonable  doubt.  State  v.  Wrig ht« 
184  Mt>.  404:  Gunter  v.  State,  88  Ala.  96;  Ford  v. 
Sute,  71  Ala.  385;  Bosweli  v.  State,  68  Ala.  307,  35 
Am.  Rep.  80;  Danforth  v.  State,  75  Ga.  614;  State  v. 
Bruce,  48  Iowa,  588, 80  Am.  Rep.  403;  State  v.  Felter, 
32  Iowa,  68;  Kriel  v.  Com.  5  Bush,  368;  State  v. 
Duestrow,  137  Mo.  44;  State  v.  Hundley,  46  Mo.  414; 
Genz  V.  State,  58  N.  J.  L.  48S;  State  v.  Davis,  109  N. 
C.  780;  State  v.  Potts,  100  N.  C.  457;  Pannell  v.  Com. 
86  Pa.  260;  Williams  v.  State,  87  Tex.  Crim.  Rep.  — , 
80  S.  W.  687;  Burt  v.  State  (Tez.  Crim.  App.)  30  L.  R. 
A.  305;  BoeweU  v.  Com.  20  Gratt.  869;  State  v.  Rob- 
inson, 20  W.  Va.  718, 48  Am.  Rep.  799;  Dove  v.  State, 
3  Heisk.  848. 

So,  mania  a  potu  is  the  secondary  effect  of  in- 
temperance and  a  species  of  insanity,  and  a  de- 
fense in  a  criminal  prosecution  when  proved  to  tbe 
satisfaction  of  the  Jury.  State  v.  Hurley,  Houst. 
Crim.  Rep.  (Del.)  28. 

And  an  instruction  in  a  prosecution  for  homi- 
cide that  a  man  is  presumed  to  be  sane  until  the 
contrary  is  shown  to  the  satisfaction  of  tbe  Jury, 
accompanied  by  a  subsequent  statement  that  tbe 
burden  of  proof  of  insanity  rests  with  the  defend- 
ant, is  not  objectionable  as  making  the  presump- 
tion of  sanity  and  the  burden  of  proof  of  Insanity 
too  prominent.  Massengale  v.  State,  24  Tex.  App. 
181. 

III.  A  preponderance  of  the  evidence, 

a.  Oenerai  rules, 

A  targe  number  of  the  cases  regard  insanity  as 
an  independent  and  affirmative  defense  in  a  crim- 
inal prosecution.  Com.  v.  Bezek,  168  Pa.  608;  State 
V.  Lewis,  20  Nev.  883. 

And  bold  with  the  principal  case,  that  a  person 
accused  of  crime  who  Interposes  insanity  as  a  de- 
fense must  prove  it  by  a  preponderance  of  the  evi- 
dence. Ford  V.  State,  71  Ala.  385;  Bosweli  v.  State, 
63  Ala.  307,  35  Am.  Rep.  20;  Parsons  v.  State,  81  Ala. 
577.  60  Am.  Rep.  196;  Gunter  v.  State,  88  Ala.  96; 
Maxwell  v.  State,  89  Ala.  150;  Coates  v.  State,  60 
Ark.  880;  Williams  v.  State,  60  Ark.  517;  Casat  v. 
State.  40  Ark.  511;  People  v.  Allender,  117  Cai.  81: 
People  V.  Bemmerly,  98  Cal.  299;  People  v.  Myers, 
20  Cal.  518:  People  v.  Bell,  49  Cal.  485:  People  v.  Wil- 
son, 48  Cal.  18;  People  v.  Messersmith,  61  Cal.  246: 
People  V.  Travers,  88  Cal.  238;  People  v.  Bawden,  90 
CaL  195;  People  v.  McNulty.  96  Cal.  427;  People  v. 
Ward,  105  CaL  386;  Keener  v.  State,  97  Ga.  388;  Carr 
V.  State,  96  Ga.  284;  State  v.  Lark  ins  (Idaho)  47  Pac. 
d45;  State  v.  Felter,  82  Iowa.  53:  State  v.  Trout.  74 
Iowa,  545;  Moore  v.  Com.  92  Ky.  630;  Graham  v. 
Com.  16  B.  Mon.  587:  BaU  v.  Com.  81  Ky.  662;  Cot- 
89  Ii.a  A. 


rell  V.  Com.  18  Ky.  L.  Rep.  305;  Phelps  v.  Com.  17 
Ky.  L.  Rep.  706;  State  v.  Bums,  25  La.  Ann.  802: 
State  V.  Lawrence,  57  Me.  574;  Com.  v.  Eddy,  7 
Gray,  588:  State  v.  Bell.  136  Mo.  120;  State  v.  McCoy, 
84  Mo.  531, 86  Am.  Dec.  128;  Graves  v.  State,  45  N.  J. 
L.  208  and  347,  46  Am.  Rep.  778;  State  v.  Martin,  4  N. 
J.  L.  J.  252,  3  Crim.  L.  Mag.  45:  State  v.  Lewis,  20 
Nev.  888;  Bond  v.  State,  23  Ohio  St.  849;  Bergin  v. 
State.  31  Ohio  St.  Ill;  State  v.  O'Grady,  3  Ohio 
Legal  News,  137;  Coyle  v.  Com.  100  Pa.  573,  45  Am. 
Rep.  397;  Brown  v.  Com.  78  Pa.  122;  Com.  v.  Bezek, 
168  Pa.  608;  State  v.  Paulk,  18  S.  C.  514:  State  v. 
Bundy,  24  S.  C.  439,  58  Am.  Rep.  262:  Riley  v.  State 
(Tex.  Crim.  App.)  44  S.  W.  498:  Lovegrove  v.  State, 
81  Tex.  Crim.  Rep.  491;  Boren  v.  State,  82  Tex. 
Crim.  Rep.  637;  Fisher  v.  State,  30  Tex.  App.  602; 
Jones  V.  State,  13  Tex.  App.  1;  People  v.  Tfdwell, 
4  Utah,  506:  State  v.  Lewis,  20  Nev.  333;  People  v. 
Dlllon«8Utah,92. 

And  that  the  accused  must  establish  by  a  pre- 
ponderance of  proof,  not  only  the  fact  of  insanity, 
but  Insanity  of  such  a  character  as  will  amount  in 
law  to  a  defense.    People  v.  Bell,  49  Cal.  485. 

Within  this  rule  one  who  relies  upon  insanity  as  a 
defense  for  the  commission  of  a  criminal  act  must 
prove  by  a  preponderance  of  evidence  that  at  tbe 
time  of  the  commission  of  the  crime  his  mind  was 
so  far  affected  with  insanity  as  to  render  him  inca- 
pable of  distinguishing  between  right  and  wrong 
with  respect  to  tbe  act  with  which  he  is  charged, 
or,  if  he  were  conscious  and  knew  its  conse- 
quences, that  in  consequence  of  his  insanity  he 
was  wrought  up  to  a  frenzy  which  rendered  him 
unable  to  control  bis  actions  or  direct  his  move- 
ments.   Williams  V.  State,  50  Ark.  517. 

The  presumption  of  law  that  all  men  are  of 
sound  mind  sustains  the  burden  of  proof  resting 
upon  the  prosecution  in  a  criminal  action  until  re- 
butted and  overcome  by  a  preponderance  of  tbe 
whole  evidence.  Com.  v.  Eddy,  7  Gray,  583;  State 
V.  Lewis,  20  Nev.  838. 

And  the  rule  requiring  proof  of  the  commission  of 
a  criminal  act  beyond  a  reasonable  doubt  does  not 
apply  to  questions  of  insanity;  on  that  ques- 
tion it  is  for  him  who  alleges  ^it  to  prove  it  in  the 
same  manner  as  other  material  allegations  are 
proved.  State  v.  Starling,  51  N.  C.  (6  Jones,  L.)  366; 
People  V.  Ward,  105  Cal.  885;  State  v.  Hurley, 
Houst.  Crim.  Rep.  (Del.)  28. 

Where  the  person  accused  of  crime  relies  upon 
any  substantive,  distinct,  separate,  and  independ- 
ent matter  as  a  defense  which  is  outside  of  and 
does  not  necessarily  constitute  a  part  of  the  act  or 
transaction  with  which  he  is  charged,  such  as  the 
defense  of  insanity,  it  devolves  upon  him  to  es- 
tablish such  special  and  foreign  matter  by  a  prepon- 
derance of  the  evidence.  Leache  v.  State,  23  Tex. 
App.  279,  58  Am.  Rep.  688;  Jones  v.  State,  13  Tex. 
App.  L 

And  it  is  not  sufficient  to  merely  raise  a  reason- 
able doubt  as  to  bis  sanity.  State  v.  Bell,  136  Mo. 
120;  State  v.  Lewis,  20  Nev.  883;  Graves  v.  State,  45 
N.  J.  L.  847,  46  Am.  Rep.  778. 

A  reasonable  doubt  as  to  the  prisoner's  sanity, 
raised  by  all  tbe  evidence,  does  not  authorize  an 
acquittal.  Parsons  v.  State,  81  Ala.  577,  60  Am. 
Rep.  198;  Maxwell  v.  State,  89  Ala.  150;  Ford  v. 
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where  insanity  is  sel  up  as  a  defense  in  crim- 
inal causes,  has  been  fruitful  of  discussion,  and 
has  occupied  the  attention  of  the  ablest  crim- 
inal jurists  of  this  country  and  of  England. 
The  contention  has  not  so  much  concerned  the 
degree  of  proof  as  upon  whom  the  burden 
rested.  Some  authorities  entitled  to  ^reat  con- 
sideration have  steadily  held  that  this  burden 
rested  upon  the  state;  that,  while  the  presump- 
tion of  sanity  was  sufficient  to  support  this 
burden  where  the  evidence  did  not  suggest 
mental  alienation,  yet,  if  the  defense  was 
made,  the  state  was  bound  to  establish  sanity 


beyond  a  reasonable  doubt.  This  view  was 
founded  upon  the  obligation  which  rests  upon 
the  state  to  establish  beyond  a  reasonable  doubt 
ever;^  fact  necessary  to  create  in  the  defendant 
criminal  liability.  Criminal  intent  being  one 
of  such  facts,  it  was  included  within  the  gen- 
eral oblij^ation  above  stated;  and  to  establish 
this  criminal  Intent  a  mental  condition  capable 
of  entertainiDg  it  must  be  established.  This 
course  of  reasoning  would  render  immaterial 
the  question  whether  the  doubt  of  sanity  arose 
upon  the  evidence  of  the  state,  or  of  the  defend- 
ant, or  upon  that  of  both  the  state  and  the  de- 


State,  n  Ala.  886;  Boewell  v.  State,  68  Ala.  807, 86 
Am.  Rep.  20;  People  v.  Myers,  20  Cal.  618;  People  v. 
fiartbleman  (CaL)  62  Pac.  112:  People  v.  Bawden,  90 
Cai.  106;  Kriel  v.  Com.  6  Bush,  868;  State  v.  Starling, 
61N.  C.(6J0De8,L.)d66. 

And  this  Is  the  rale  whether  the  reasonable 
doubt  arises  as  to  the  fact  of  insanity  or  as  to  the 
actual  ooonection  between  it  and  the  criminal  act. 
Gunter  v.  State,  88  Ala.  06. 

And  evidence  tendlDg  to  rebut  the  presumption 
of  sanity  In  a  criminal  prosecution  sufficient  to 
raise  a  reasonable  doubt  upon  the  issue  of  sanity 
does  not  shift  the  burden  of  proof  to  the  state  to 
show  beyond  a  reasonable  doubt  that  the  accused 
was  sane  at  the  time  the  alleered  offense  was  com- 
mitted.   Cavaneas  v.  State.  48  Ark.  881. 

And  refusal  to  instruct  that  if  the  evidence 
points  to  two  conclusions,  one  consistent  with  the 
defendant's  nruilt  and  the  other  consistent  with  his 
innocence,  the  Jury  is  bound  to  adopt  the  one  of 
innocence  and  acquit  him.  Is  not  error  where  the 
only  defense  is  insanity.  People  v.  Bartlileman 
(Cal.)  62  Pac.  112. 

And  an  instruction  that  if  one  set  or  chain  of  cir- 
cumstances  leads  to  two  opposiner  conclusions,  one 
pointing  to  guilt  and  the  other  to  innocence,  and 
the  Jury  have  any  reasonable  doubt  as  to  which  of 
such  conclusions  the  chain  of  circumstances  leads 
to,  a  reasonable  doubt  is  thereby  created  and  the 
defendant  must  be  acquitted,  is  erroneous  where 
the  sole  defense  is  insanity,  as  a  reasonable  doubt 
as  to  insanity  is  not  sufficient  to  make  out  that  de- 
fense, and  the  expression  of  a  doubt  about  two  op- 
posing conclusions,  to  both  of  which  a  chain  leads, 
is  confusing.  People  v.  Barthleman  (Cal.)  62  Pac. 
112. 

After  the  state  has  made  out  her  case  in  a  prose- 
cution for  crime  with  the  legal  presumption  of 
sanity  on  her  behalf,  however,  it  can  be  overcome 
by  a  preponderance  of  the  evidence  in  the  pris- 
oner's behalf.    Krlel  v.  Com.  6  Bush,  863. 

And  a  conviction  for  murder  by  a  grandmother 
of  her  three-year-old  grandson  will  be  set  aside  on 
appeal  where  the  great  preponderance  of  the  tes- 
timony clearly  shows  insanity  to  have  existed  at 
the  time.  Newberry  v.  state,  82  Tex.  Crim.  Rep. 
145. 

So  the  evidence  to  overcome  the  presumption  of 
sanity  and  responsibility  in  a  criminal  case  may 
come  as  well  from  the  witnesses  for  the  govern- 
ment as  from  the  witnesses  for  the  defense.  Ck>m. 
V.  Heath,  11  Oray,  808. 

And  the  presumption  of  sanity  in  a  criminal 
prosecution  is  overcome,  and  the  burden  of  proof 
of  insanity  resting  with  the  defendant,  is  satisfied 
by  a  mere  preponderance  of  the  evidence.  State 
V.  Larklns  (Idaho)  47  Pac.  046;  People  v.  Messer- 
smith,  67  (Tal.  673;  State  v.  Jones,  04  Iowa,  366; 
Phelps  V.  Com.  17  Ky.  L.  Rep.  706;  Ball  v.  Com.  81 
Ky.  662;  (3om.  v.  Rogers,  7  Met.  500,  41  Am.  Dec.  458; 
State  V.  Wright,  184  Mo.  404:  State  v.  Williamson, 
106  Mo.  162;  State  v.  Hundley,  46  Mo.  414;  State  v. 
Klinger,  43  Mo.  127;  State  v.  McCoy,  84  Mo.  681,  86 
Am.  Dec.  121;  Cottell  v.  State,  12  Ohio  C.  C.  467; 
Bond  V.  State.  23  Ohio  St.  340;  Loeffner  v.  State,  10  I 
89  L.  R.  A. 


I  Ohio  St.  608;  Sharkey  v.  State,  4  Ohio  C.  C.  101:  Pan- 
1  nell  V.  Com.  86  Pa.  200;  Meyers  v.  Com.  88  Pa.  131; 
I  State  V.  Alexander.  80  S.  C.  74. 

Where  a  preponderance  of  the  testimony  shows 
the  insanity  of  the  accused  in  a  criminal  prosecu- 
tion it  raises  a  reasonable  doubt  of  guilt.  State  v. 
Bruce,  48  Iowa,  538, 80  Am.  Rep.  408. 

And  the  accused  is  entitled  to  an  aoqulttal  if 
from  the  evidence  it  seems  probable  that  he  was 
insane.  State  v.  Jones.  64  Iowa,  850.  But  see 
Sharkey  v.  State,  4  Ohio  C.  C.  101,  infra,  IL 

Insanity  is  not  required  to  be  proved  beyond  a 
reasonable  doubts  People  v.  (yoffman,  24  Cat.  230: 
People  V.  Wilson.  48  Cal.  13;  State  v.  Larkins  (Idaho) 
47  Pac.  046;  Danforth  v.  State,  76  Ga.  814,  68  Am. 
Rep.  480;  Ball  v.  Com.  81  Ky.  662;  State  v.  Wright, 
184  Mo.  404;  St^te  v.  Hundley,  46  Mo.  414;  State  v. 
Kiinger,  48  Mo.  127;  Graves  v.  State,  45  N.  J.  L.  2QS: 
Cottell  V.  State,  12  Ohio  G.  d  4Sli  Loeffner  v.  State, 
10  Obio  St.  600;  Pannell  v.  Com.  86  Pa.  200;  Meyen 
V.  Com.  88  Pa.  141;  Com.  v.  Werling,  164  Pa.  6S0: 
State  V.  Alexander,  80  S.  C.  74. 

Though,  unless  there  is  a  preponderance  of  evi- 
dence in  favor  of  the  insanity  of  the  defendant  In 
a  criminal  action,  the  Jury  will  not  be  authorized 
to  acquit  him  of  the  offense  charged  on  that 
ground.  Carter  v.  State,  66  Ga.  488;  Danforth  v. 
State,  76  Ga.  614, 58  Am.  Rep.  480. 

So,  the  burden  of  proof  in  an  inquiry  as  to  the 
present  sanity  or  insanity  of  a  person  accused  of 
crime  rests  with  him  to  show  by  a  preponderance 
of  the  proof  that  he  is  insane.  State  v.  O'Onidy, 
3  Ohio  Legal  News,  137. 

b.  WhtUconstUtUesamjgiUsienlprerMnderanec. 

The  preponderance  of  proof  required  to  estab- 
lish insanity  in  a  criminal  action  is  one  which  can 
be  perceived  upon  a  fair  consideration  of  the  evi- 
dence. State  V.  Grear,  20  Minn.  221;  Meyers  v. 
Com.  83  Pa.  141. 

It  IS  not  a  preponderance  in  point  of  number  of 
witnesses,  but  a  preponderance  of  facts  and  cir- 
cumstances,  which  are  convincing  to  the  minds  of 
the  Jury.    People  v.  Barberi,  47  N.  T.  Supp.  168. 

It  consists  of  the  greater  weight  of  credible  evj. 
dence  in  tbe  case.  State  v.  Trout,  74  Iowa,  545> 
And  see  principal  case. 

And  before  a  recovery  can  be  had  in  an  action  to 
set  aside  a  contract  because  of  the  incapacity  of 
one  of  the  parties  thereto  the  pUinttff's  evidence 
must  outweigh  that  of  the  defendant,  and  an  in- 
struction to  find  for  the  defendant  if  tbe  evidence 
is  equiponderant  is  not  erroneous.  Wall  v.  Hill,  1 8. 
Mon.  200,  36  Am.  Dec.  678. 

As  the  accused  in  a  criminal  prosecution  Is  pre- 
sumed to  be  sane,  there  must  be  sufficient  evidence 
to  overturn  such  presumption,  to  operate  as  a  de- 
fense.   Moore  v.  Com.  02  Ky.  680. 

The  evidence  of  insanity  must  ontweigh  and 
overcome  the  presumption  of  sanity,  and  tbe  evi- 
dence in  favor  of  sanity,  in  some  appreciable  de- 
gree.   State  V.  Lewis,  20  Nev.  888. 

Sufficient  proof  must  be  shown  to  overoome.  in 
the  tirst  place,  the  presumption  of  sanity,  and 
then  any  other  proof  that  may  be  offered  by  a  pre. 
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feDdant:  the  doubt,  however  arising,  being 
available  by  the  defendant.  This  view  of  the 
question  finds  support  in  numerous*  well-con- 
sidered cases,  among  which  may*  be  cited: 
HoppB  V.  Peopite,  81  lU.  385,  88  Am.  Dec.  281; 
Chase  V.  People,  40  III  352;  State  v.  Crawford, 
11  Kan.  82;  PeopU  v.  Oarbutt,  17  Mich.  9.  97 
Am.  Dec.  162;  UunninffkamY.  State,  56  Miss. 
269,  81  Am.  Rep.  860;  Bradley  v.  State,  31 
Ind.  492;  MeDougal  v.  State,  88  Ind.  24; 
Ouetig  v.  StaU,  66  Ind.  94,  82  Am.  Rep.  99; 
Wright  V.  People,  4  Neb.  407;  Ballard  v.  State, 
19  Neb.   609;  State  v.  Pike,  49  N.  H.   899.  6 


Am.  Rep.  588;  State  v.  Bartlett,  48  N.  H.  224, 
80  Am.  Dec.  154;  State  v.  Jonee,  50  N.  H.  869, 
9  Am.  Rep.  242;  People  v.  McCann,  16  N.  Y. 
68,  69  Am.  Dec.  642;  0*Connell  v.  People,  87 
N.  Y.  877,  41  Am.  Rep.  879;  Dove  v.  State,  8 
Heisk.  848;  State  v.  Patterson,  45  Vt.  808,  12 
Am.  Rep.  200.    . 

The  logical  consistency  of  this  view  of  the 
question  is  its  chief  support.  In  the  practical 
administration  of  criminal  law,  however,  ex- 
perience has  found  much  to  commend  in  that 
opposite  view  which  treats  the  defense  of  in- 
sanity as  independent   and    affirmative,  and 


ponderaoce  of  evideooe.    State  v.  Buody,  24  S.  C. 
499,  68  Am.  Bep.  268. 

The  leval  presumpttOD  Is  la  favor  of  sanity,  and 
pne  who  does  not  deny  the  commlssloo  of  the  crimi- 
nal act,  but  pleads  Insanity  as  an  excuse,  takes  the 
burden  of  proof,  and  if  be  falls  to  produce  evi- 
dence to  change  the  presumption  raised  against 
him  by  the  fact  of  the  kllllDg,  the  penalty  of  the 
law  should  be  adjudged  against  him.  McKenzie  v. 
V.  State,  26  Ark.  834. 

To  establish  insanity  as  a  defense  in  a  orimioal 
prosecution,  it  must  be  proved  alBrmatlvely  that 
the  accused  was  insane,  and  if  it  be  left  in  doubt, 
and  the  crime  charged  be  proved,  it  is  the  duty  of 
the  Jury  to  convict.  Beg.  v.  Stokes,  8  Car.  &  K.  186. 
And  the  court.  In  a  prosecution  for  homicide  in 
which  insanity  is  interposed  as  a  defense,  will  not 
assume  that  the  testimony  of  the  defense  showing 
epilepsy  is  not  contradicted,  and  instruct  the  Jury 
that  this  fact  of  itself  should  be  sufficient  to  raise 
a  dout>t  as  to  the  prisoner's  criminal  responsibility, 
where,  from  the  evidence,  it  was  contended  that  he 
had  not  been  afflicted  with  epileptic  attacks  for 
months,  perhaps  years,  before  the  crime,  and  that 
the  Hght  character  of  the  disease  had  but  little,  tf 
any,  effect  on  his  mental  condition.  Com.  v.  Buc- 
cien.168Pa.636. 

It  is  sufficient  to  establish  insanity  as  a  defense  to 
crime,  however.  If  the  evidence  be  such  as  would 
Justify  a  Jury  in  a  civil  case  in  finding  a  defendant 
insane  if  the  single  issue  sane  or  insane  were  sub- 
mitted to  them.  People  v.  Hamilton.  62  Cal.  877; 
People  V.  Messersmith,  61  Cal.  246;  People  v.  Wil- 
son, 49 Cal.  18;  People  v.  McDowell,  47  Cal.  184:  Peo- 
ple V.  Coffman.  24  Cal.  880;  Com.  v.  Gerade,  145  Pa. 
289. 

It  is  for  him  who  alleges  insanity  to  prove  It  as 
other  material  allegations  are  proved.  State  v. 
Starling,  61  N.  C.  (6  Jones,  L.)  866. 

And  it  has  been  held  that  a  bare  preponderance 
of  testimony  is  all  that  Is  necessary  to  rebut  the 
presumption  of  sanity  in  a  prosecution  for  crime. 
Bond  V.  State,  23  Ohio  St.  849. 

But  a  mere  probability  of  Insanity  is  not  suffi- 
cient.   Sharkey  v.  State,  4  Ohio  C.  C.  101. 

And  some  of  the  cases  have  qualified  the  rule  by 
requiring  fairly  preponderating  evidence  of  insan- 
ity. Com.  V.  fiezek,  168  Pa.  608;  Coyle  v.  Com.  100 
Pa.  978,  46  Am.  Bep.  897;  Pannell  v.  Com.  86  Pa.  260. 
And  a  satisfactory  preponderance  has  been  re- 
quired.   State  V.  Felter,  82  Iowa,  68. 

And  also  a  clear  preponderance.  State  v.  Mar- 
tin, 4  N.  J.  L.  J.  262,  8  Crim.  L.  Mag.  Hi  Graves  v. 
State,  46  N,  J.  L.208;  Farrer  v.  State,  2  Ohio  St.  70. 

So,  some  of  the  cases  have  held  that  insanity 
must  be  established. to  the  satisfaction  of  the  Jury 
by  a  preponderance  of  proof.  Ounter  v.  State,  83 
Ala.  96;  Ford  v.  State,  71  Ala.  386:  Boswell  v.  State, 
63  Ala.  807.  36  Am.  Bep.  20;  People  v.  Messersmith, 
57  Cal.  576;  State  v.  Lewis,  20  Nev.  833;  Com.  v. 
Eddy,  7  Gray,  683:  State  v.  Bums,  25  La.  Ann.  302; 
Coyle  V.  Com.  100  Pa.  678,  46  Am.  Bep.  397. 

And  by  the  weight  and  preponderance  of  the 
evidence.    State  v.  Smith,  68  Mo.  267, 


satisfied  by  the  weight  x»r  preponderance  of  the 
testimony.  State  v.  Wright.  184  Mo.  404;  State  v. 
Hundley,  46  Mo.  414:  State  v.  Kilnger,  48  Mo.  127; 
Loeffner  v.  State,  10  Ohio  St.  608;  Cottell  v.  State, 
12  Ohio  C.  C.  469. 

Or  If  the  proof  of  insanity  preponderates  and 
satisfies  the  Jury.  State  v.  Williamson,  106  Mo.  162; 
Pannell  v.  Com.  86  Pa.  260. 

And  a  number  of  Pennsylvania  cases  have  held 
that  mental  Incapacity  in  a  criminal  prosecution  is 
to  be  established  by  the  weight  of  the  evidence. 
Com.  V.  Woodley,  166  Pa.  463;  Com.  v.  Werling,  164 
Pa.  569. 

And  that  a  person  accused  of  crime  is  entitled  to 
the  benefit  of  a  reasonable  doubt  as  to  his  guilt, 
and  such  reasonable  doubt  never  shifts:  but  where 
besets  up  a  substantive  defense  admitting  indi- 
rectly the  commission  of  the  act  charged  against 
him,  he  is  required  to  establish  that  defense  by  the 
wetflrht  of  evidence.  Com.  v.  Gentry,  5  Pa.  DIst. 
B.708. 

And  that  an  instruction  In  a  criminal  prosecu- 
tion that  the  accused  should  be  held  responsible 
for  his  acts  until  the  fact  is  positively  proved  that 
be  is  not  responsible  is  objectionable  as  requiring 
too  high  a  measure  of  proof,  but  is  not  reversible 
error  where  It  is  followed  by  a  statement  that  the 
Jury  should  be  satisfied,— not  clearly,  but  by  the 
weight  of  the  evidence  simply,  because  the  ac- 
cused is  not  bound  to  prove  irresponsibility  except 
by  the  weight  of  evidence.— a  fair  preponderance 
of  evidence.    Com.  v.  Woodley.  166  Pa.  463. 

But,  upon  the  other  hand.  It  has  t)een  held  that  an 
instruction  in  a  prosecution  for  crime  requiring 
proof  of  Insanity  by  clear,  preponderating  evi- 
dence,  instead  of  fairly  preponderating  evidence, 
is  reversible  error.  Coyle  v.  Com.  100  Pa.  678,  46 
Am.  Bep.  897. 

And  that  an  Instruction  in  a  prosecution  for 
homicide  that  insanity  must  be  clearly  proved.  Is 
objectionable  as  Imposing  too  great  a  burden  upon 
the  defendant:  It  need  only  be  proved  by  fairly  pre- 
ponderating evidence  such  as  is  ordinarily  required 
to  prove  a  fact  in  civil  issues.  Com.  v.  Gerade,  146 
Pa.  289. 

And  that  error  in  Instructing  that  insanity  must 
be  clearly  proved  is  not  remedied  by  a  subsequent 
Instruction  that  it  must  be  proved  by  a  prepond- 
erance of  the  evidence,  as  It  cannot  be  determined 
which  of  the  two  measures  the  Jury  adopted.  Com. 
V.  Gerade.  146  Pa.  289. 

And  that  an  instruction  in  a  criminal  action  that 
Insanity  as  a  defense  should  be  shown  to  the  satis- 
faction of  the  Jury  by  a  clear  preponderance  of  the 
testimony  is  objectionable  in  the  use  of  the  word 
**clear"  as  tending  to  lead  the  Jury  to  believe  that 
something  more  than  a  preponderance  or  what 
would  reasonably  satisfy  them  was  necessary* 
State  V.  Hundley,  46  Mo.  414. 

An  instruction  in  a  criminal  prosecution  that  in- 
sanity as  a  defense  must  be  clearly  proved,  how- 
ever, has  been  held  not  to  be  error,  as  a  preponder- 
ance of  the  evidence  Is  sufficient  to  constitute 
clear  proof.    Smith  v.  State.  19  Tex.  App.  96. 


And  that  it  is  sufficient  if  the  Jury  is  reasonably  I     And  an  instruction  that  insanity  must  be  clearly 
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which,  consequently,  casts  upon  the  accused 
who  asserts  it  the  burden  of  sustaining  it  by 
evidence  sufficient  to  overcome  the  natural  pre- 
sumption of  sanity.  Among  the  cases  that  sus- 
tain this  side  of  the  contention  may  be  cited: 
State  V.  Jones,  64  Iowa,  349;  Ford  v.  State,  71 
Ala.  885;  Stafe  v.  Lawrence,  67  Me.  574;  Cofn. 
V.  JEddf/,  7  Gray,  588;  McKemie  v.  StaU,  26 
Ark.  834;  Cavaness  v.  State,  43  Ark.  831;  Pe^ 
ple\.  Bell,4d  Cal.  485;  D^arnette  v.  Com,  75 
Va.  867;  Webbv.  State,  9  Tex.  App.  490;  King 
V.  State,  9  Tex.  App.  515;  Coyle  v.  Com.  100 
Pa.  578,  45  Am.  Rep.  397;  Lynch  v.  Com.  77 


Pa.  205;  State  v.  Eedemeier,  71  Mo.  178, 86  Am. 
Rep.  462:  State  v.  Out,  18  Minn.  841  (Gil.  815); 
State  V.  McCoy,  84  Mo.  581.  86  Am.  Dec.  121. 
This  doctrine  has  prevailed  in  Ohio  from  an 
early  period  in  its  judicial  annals.  Clark  v. 
State,  12  Ohio,  488:  Bond  v.  State,  23  Ohio  St. 
849:  Bergin  v.  State,  81  Ohio  St.  Ill;  Loeffner 
V.  State,  10  Ohio  8t.  698. 

This  being  the  established  doctrine  of  this  state 
the  burden  of  proving  his  insanity  rested  on  the 
plaintiff  in  error.  It  this  burden  should  be  sus- 
tained, the  law  exonerates  him  from  criminal 
responsibility  for  Kis  act.    It  is  apparent,  there 


establiebed  Is  not  objectionable  as  requirinflr  that 
the  evidence  must  more  than  predominate,  as  it 
only  requires  that  the  preponderance  must  be 
plainly  apparent.  People  v.  Hamilton.  62  Cal.  877, 
Overruliner  People  V.  Wreden,  60  Cal.  808. 

And  an  instruction  In  a  criminal  prosecution 
that  insanity  must  be  shown  by  the  weight  and 
preponderance  of  the  testimony  is  a  mere  infor- 
mality, and  not  a  ground  for  reversal,  though  the 
jurors  might  be  led  to  believe  therefrom  that  it 
takes  something  more  than  a  conviction  of  the 
mind  to  find  in  favor  of  a  plea  of  Insanity.  State 
V.  Smith,  63  Mo.  207. 
4  In  a  large  number  of  the  states,  however,  as  will 
be  seen  by  reference  to  the  cases  cited  supra,  the 
terms  **by  a  preponderance  of  the  evidence"  and 
''by  satisfactory  evidence"  or  "to  the  satisfaction 
of  the  jury"  have  been  used  interchangeably  and 
indiscriminately  by  the  court,  leading  to  the  in- 
ference  that  they  were  regarded  as  meaning  the 
same.  This  is  particularly  the  case  with  California, 
Georgia,  Iowa,  Kentucky,  Massachusetts,  Mis- 
souri, New  Jersey,  Ohio,  Pennsylvania,  South 
Carolina,  and  Texas. 

IV.  Clearly  proved^  reasonable  certainty^  etc 

The  rule  has  been  laid  down  by  some  cases  that 
the  accused  in  a  criminal  prosecution  who  sets  up 
insanity  as  a  defense  must  clearly  prove  that  at  the 
time  of  the  act  he  was  laboring  under  such  a  defect 
of  reason  by  disease  of  the  mind  as  not  to  know 
the  nature  of  the  act  he  was  doing,  or  if  he  did 
know  it  that  he  was  ignorant  that  he  was  doing 
wrong.  Casat  v.  State,  40  Ark.  611;  Newcomb  v. 
State,  87  Miss.  888;  State  v.  Burns,  26  La.  Ann.  808; 
State  V.  Martin,  4  N.  J.  L.  J.  262, 3  Crim.  L.  Mag.  44: 
Webb  V.  State,  5  Tex.  App.  606;  Clark  v.  State,  8 
Tex.  App.  860;  Smith  v.  State.  19  Tex.  App.  96;  Com. 
V.  McCaulley.  16  Phila.  60S;  McNaghten's  Case,  10 
Clark  &  F.  200;  People  v.  Klein,  1  Edm.  Sel.  Cas.  18, 
cited  in  Ray,  Med.  Jur.  6tli  ed.  9  42. 

And  that  he  had  not  knowledge  and  capacity 
enough  to  form  a  criminal  intent  or  purpose. 
People  V.  Klein,  I  Edm.  Sel.  Cas.  18,  cited  in  Ray, 
Med.  Jur.  6th  ed.  ft  48. 

Within  this  rule  insanity  alleged  as  a  defense 
must  be  clearly  proved  and  shown  to  have  existed 
at  the  time  of  the  offense.  Com.  v.  Farkln,  2  Clark 
(Pa.)  206. 

And  the  insanity  of  a  Juror  in  a  criminal  prose- 
cution alleged  as  a  ground  for  a  new  trial  must  be 
proved  by  clear  and  full  evidence.  State  v.  Scott, 
SN.C.a  Hawks)  24. 

And  to  warrant  a  verdict  of  acquittal  upon  the 
ground  of  insanity  in  a  criminal  prosecution  under 
Tex.  Code  Proc.  art.  722,  providing  that  when  the 
defendant  is  acquitted  on  that  ground  the  jury 
shall  so  state  in  their  verdict,  the  evidence  of  in- 
sanity should  be  suflQciently  clear  to  convince  the 
minds  and  conscience  of  the  Jury.  Webb  v.  State, 
9  Tex.  App.  490. 

So,  it  has  been  held  that  insanity  must  be  clearly 
established  by  satisfactory  proof.    People  v.  Mc- 
Donell,  47  Cal.  134. 
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And  that  it  must  be  made  clear  to  the  satlsfactioo 
of  the  Jury.    Reg.  v.  Stokes,  8  Car.  &  K.  186. 

And  that  it  must  be  established  to  the  satisfaction 
of  the  jury,  and  clearly  proved.  M^Nag-bten'a 
Case,  10  Clark  &F.  200. 

And  that  there  is  nothing  wrong  in  telling  the 
jurj'  that  after  weighing  the  evidence  they  most 
decide  according  to  their  consciences.  People  v. 
Hubert  (Cal.)  61  Pao.  329. 

An  instruction  in  a  criminal  prosecution  that  the 
defendant  must  establish  insanity  by  a  preponder- 
ance of  evidence  instead  of  to  the  satisfaction  of 
the  jury,  however,  is  not  reversible  error,  as  there 
might  be  a  preponderance  of  the  evidence  and 
still  a  failure  to  satisfy  the  jury.  State  v.  Payne* 
86N.  C.609. 

And  an  instruction  in  a  criminal  prosecution  re- 
quiring insanity  to  be  clearly  proved  to  establish  a 
defense  is  not  objectionable  as  a  charge  upon  the 
degree  or  measure  and  not  upon  tbeweig-htof 
evidence.    Giebel  v.  State,  28  Tex.  App.  151. 

So,  to  support  the  defense  of  insanity  in  a  prose- 
cution for  murder  It  has  been  held  that  it  ouffht  to 
be  proved  by  the  most  distinct  and  unquestionable 
evidence  that  the  accused  was  incapable  at  the 
time  of  judging  between  right  and  wrong,  and  that 
he  did  not  consider  that  murder  was  a  crime  against 
the  laws  of  God  and  nature.  Belllngham^a  Case,  1 
Collinson  on  Lunacy,  686. 

And  the  rule  has  been  laid  down  that  it  is  the 
duty  of  the  jury  in  a  criminal  case  to  convict  anless 
the  evidence  rationally  convinces  them  that  at  the 
time  of  the  criminal  act  the  accused  was  laborinir 
under  such  a  state  of  mental  aberration  and 
disease  as  to  deprive  him  of  a  knowledge  of  right 
and  wrong,  or,  if  he  knew  this,  to  take  from  him 
the  moral  power  to  resist  his  morbid  inclination  to 
its  perpetration.    Kriel  v.  Com.  5  Bush,  asa. 

And  that  insanity  may  be  proved  by  such  facts 
and  circumstances  as  convince  the  mind  of  its  ex- 
istence the  same  as  any  other  fact,  and  that  it  i5 
not  necessary  that  the  proof  should  be  direct 
and  positive.    State  v.  Hockett,  70  Iowa,  442. 

And  it  has  been  held  that  it  should  be  made  to 
appear  to  a  reasonable  certainty  that  at  the  time 
of  the  commission  of  the  criminal  act  the  aocosed 
did  not  know  the  nature  and  quality  of  the  act,  or 
that  it  was  wrong.  Humphreys  v.  Statc^  45  Ga. 
190. 

And  that  to  warrant  an  acquittal  on  a  charge 
that  the  accused  withdrew  his  allegiance  from  the 
King  and  served  as  a  soldier  agamat  him.  the  jory 
must  be  perfectly  satisfied  that  at  the  time  of 
the  commission  of  the  crime  the  prisoner  did  doc 
know  right  from  wrong.  Parker^  Case,  1  CoUm- 
son.  Lunacy.  477. 

And  it  has  been  held  that  insanity  must  be  es- 
tablished by  the  accused  to  the  satisfaction  of  tbt 
Jury,  to  a  reasonable  certainty.  Beck  v.  State.  ?B 
Ga.  452. 

An  instruction  in  a  criminal  action  that  the  jaiy 
must  be  satisfied  that  the  defendant  was  insane  be- 
fore they  can  acquit  him,  however,  tbouRb  per- 
haps too  strongly  stated,  is  not  a  ground  for  re- 
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fore,  that  to  him  it  was  of  prime  importance 
that  an  accurate  measure  of  this  burden  should 
be  given  to  the  jury.  If  the  charge  of  the 
<;ourt,  in  this  respect,  imposed  on  him  a  greater 
burden  than  the  law  prescribes,  it  contained 
«rror  (prejudicial  to  this  defense. 

In  most  of  th§  cases  relating  to  the  burden 
■of  proof  of  insanity  in  criminal  causes  the  con- 
tention was  confined  to  the  question  of  where 
it  rested, — whether  on  the  state  or  on  the  de- 
fendant,—and  the  quantum  or  degree  of  proof , 
where  made  to  rest  on  defendant,  received  lit- 
tle, if  any,  consideration,  either  by  counsel  or 


the  court;  and  language  was  sometimes  em- 
ployed by  the  court  which  seemed  to  require 
of  the  defendant,  to  establish  his  insanity,  more 
than  a  preponderance  of  the  evidence.  In  some 
of  the  cases,  howeyer,  the  question  of  the 
quantum  of  proof  where  the  burden  was  placed 
on  the  accused  came  directly  before  the  court. 
Among  them  is  the  case  of  Caj/le  v.  Com.  100 
Pa.  573,  45  Am.  Rep.  897,  where  it  was  held 
that  a  charge  to  the  jury  which  required  of  the 
defendant  **  clearly  preponderating  evidence" 
instead  of  * 'fairly  preponderative  evidence"  of 
insanity,  was  error.     In  Com.  v.  Rogers,  7  Met. 


versal  where  there  is  no  evldenoe  of  the  insanity 
before' the  jury.    Holsenbake  v.  State,  45  Ga.  4S, 

"Clearly  proved"  and  "proved  beyond  a  reason- 
able doubt"  are  not  convertible  terms;  the  latter 
Implies  a  higrher  degree  of  certainty  than  the  for- 
mer. If  the  preponderance  of  testimony  is  on 
the  side  of  insanity  it  is  to  be  regarded  as  clearly 
proved,  althouirh  there  is  a  reasonable  doubt  of 
its  existence.    Farrer  v.  State,  2  Ohio  St.  7a 

And  it  has  been  said  that  it  would  be  error  to 
-declare  that  insanity  as  an  affirmative  defense 
must  be  clearly  proved,  as  a  preponderance  of  ev- 
idence meets  the  legal  requirement.  People  v. 
Nino,  149  N.y.  827. 

But  it  is  not  reversible  error  to  define  reason- 
able doubt  as  fair  doubt.  People  v.  Hubert  (GaL) 
^1  Pac.  829. 

By  reference  to  the  cases  cited  supra^  however, 
it  would  appear  that  the  courts  of  some  of  the 
states,  notably  Arkansas,  North  Carolina,  Penn- 
sylvania, and  Texas,  have  used  the  expressions 
"clearly  proved"  and  "by  a  preponderance  of 
evidence"  or  "to  the  satisfaction  of  the  Jury,"  in- 
terchangeably, and  as  meaning  the  same  thing. 

V.  Becuonable  dmibt  of  insanity, 
t  a.  Oenercd  rules. 

The  doctrine  adopted  by  many  of  the  courts,  in- 
cluding those  of  the  United  States  and  a  number 
of  the  leading  states,  is  that  sanity  is  a  necessary 
condition  to  the  commission  of  a  crime.  People  v. 
McGann,  16  N.  T.  58, 69  Am.  Dec  642. 

And  that  it  is  an  mgredient  in  crime  as  necessary 
as  the  overt  act  itself,  without  which  there  can  be 
no  crime.  Chase  v.  People,  40  111.  853;  Hopps  v< 
People,  81  111.  386,  83  Am.  Dec.  281. 

Within  this  rule,  where  insanity  is  relied  on  as  a 
defense  in  a  prosecution  for  crime,  and  evidence  is 
driven  tending  to  show  it,  and  a  reasonable,  well- 
founded  doubt  is  thereby  raised;  of  the  sanity  of 
the  accused,  be  is  entitled  to  the  benefit  of  such 
doubt.  State  v.  Marler,  2  Ala.  43,  86  Am.  Dec.  808; 
State  V.  Thomas,  Houst.  Crim.  Rep.  (Del.)  511;  An- 
derson V.  State,  42  Ga.  9;  Armstrong  v.  State,  80 
Fla.  170, 17  L.  R.  A.  484;  Hodge  v.  State,  26  Fla.  11; 
Armstrong  v.  State,  27  Fla.  868;  Chase  v.  People, 
40  111.  862:  Langdon  v.  People.  183  I1L382;  Hopps  v. 
People,  81  111.  885, 88  Am.  Dec.  231;  Gaetig  v.  State, 
66  Ind.  9«,  82  Am.  Rep.  99;  Polk  v.  State,  19  Ind. 
170,  81  Am.  Dec.  382;  Plake  v.  State,  12L  Ind.  438; 
Grubb  V.  State,  117  Ind.  277;  Stevens  v.  State,  31 
Ind.  485,  99  Am.  Dec.  684:  State  v.  Mahn,  25  Kan. 
182;  State  v.  Nixon,  82  Kan.  206;  State  v.  Crawford, 
11  Kan.  82;  Smith  v.  Com.  1  Duv.  224:  People  v.  Mc- 
Cann,  16  N.  Y.  58.  09  Am.  Dec.  642;  Wagner  v. 
People,  2  Keyes,  684;  State  v.  Bartlett,  48  N.  H.  224. 
80  Am.  Dec.  154;  Farrer  v.  State,  2  Ohio  St.  54; 
State  V.  Gardiner,  Wright  (Ohio)  892;  Com.  v.  Win- 
nemore,  1  Brewst.  (Pa.)  856;  State  v.  Coleman,  20  8. 
C.  441;  Lawless  v.  State,  4  Lea,  179;  King  v.  State, 
91  Tenn.  617;  Dove  v.  State,  8  Heisk.  848;  Revoir  v. 
State,  82  Wis.  295;  Davis  v.  United  States,  160  U.  S. 
469, 40  L.  ed.  499. 

A  reasonable  doubt  on  the  part  of  a  jury  in  a 
criminal  prosecution  upon  all  the  evidence  as  to 
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the  capacity  of  the  accused  to  know  that  his  act 
was  wrong,  entitles  him  to  an  acquittal.  State  'v. 
Thomas,  Houst.  Crim.  Rep.  (Del.)  511;  Coffee  v. 
State,  8  Terg.  288, 24  Am.  Deo.  570. 

And  a  prisoner  charged  with  murder  is  entitled 
to  an  acquittal  if  the  jury  entertain  a  reasonable 
doubt  as  to  his  soundness  of  mind  at  the  time  of 
the  homicide,  although  they  believed  he  had  judg- 
ment and  reason  sufficient  to  discriminate  between 
right  and  wrong  in  the  ordinary  affairs  of  life. 
Stevens  v.  State,  81  Ind.  486, 99  Am.  Dec.  684. 

In  Chase  v.  People,  40  Dl.  363,  inipra,  Hopps  v. 
People,  81  111.  885, 88  Am.  Dec.  281,  supra^  was  ex- 
plained, the  court  saying  that  what  was  decided  in 
that  case  was  that  sanity  is  an  ingredient  in  crime 
as  essential  as  the  overt  act,  and  if  sanity  is  want- 
ing there  can  be  no  crime,  and  if  the  jury  entertain 
a  reasonable  doubt  on  the  question  of  sanity,  the 
prisoner  is  entitled  to  the  benefit  of  that  doubt. 

And  in  Hopps  v.  People,  81  III.  885,  88  Am. 
Dec  281,  Fipber  v.  People.  23  111.  296,  holding  that 
insanity  must  be  shown  by  sufficient  proof,  was 
overruled. 

So,  the  burden  of  proof  of  sanity  In  a  prosecu- 
tion for  murder,  where  evidence  of  insanity  has 
been  given,  rests  with  the  prosecution  to  establish 
beyond  a  reasonable  doubt.  State  v.  Johnson.  40 
Conn.  186:  Stevens  v.  State,  81  Ind.  486,  99  Am.  Dec. 
684;  Hite  v.  Sims.  94  Ind.  883;  Bradley  v.  State,  31 
Ind.  492;  HUer  v.  State,  4  Blaokf .  662;  State  v. 
Reddick,  7  Kan.  148;  State  v.  Crawford,  11  Kan.  32;  . 
Russell  V.  State,  58  Miss.  367;  People  v.  Finley,  88 
Mich.  482;  Wright  v.  People,  4  Neb.  407;  Furst  v. 
State,  81  Neb.  408;  .Ballard  v.  State,  19  Neb.  609; 
Smith  V.  State,  4  Neb.  277;  State  v.  Bartlett,  43  N.H. 
224,  80  Am.  Dec.  154;  State  v.  Jones,  50  N.  H.  869,  9 
Am.  Rep.  242;  State  v.  Pike,  49  N.  H.  899, 6  Am.  Rep. 
538;  Moett  v.  People,  85  N.  Y.  378;  People  v.  Nino, 
149  N.  Y.  818;  Walker  v.  People,  88  N.  Y.  81:  O'Brien 
V.  People,  48  Barb.  274;  Davis  v.  United  States,  160 
U.S.469.40L.*ed.499. 

The  defendant  is  to  be  acquitted  unless  the  jury 
are  satisfied  beyond  a  reasonable  doubt  that  the 
killing  was  not  produced  by  mental  disease.  Staite 
v.  Jones,  60  N.  H.  309, 9  Am.  Rep.  242;  Wright  v.  Peo- 
ple, 4  Neb.  407;  Ballard  v.  State,  19  Neb.  609. 

And  the  prosecution  in  a  criminal  action  must 
satisfy  the  jury  beyond  all  reasonable  doubt  that 
at  the  moment  the  criminal  act  was  committed  the 
accused  had  sufficient  reason  to  understand  and 
form  and  have  a  criminal  intent,  and  to  distinguish 
between  right  and  wrong.  Moett  v.  People,  85 
N.  Y.  873. 

And  that  the  accused  possessed  sufficient  mental 
capacity  to  comprehend  the  nature  of  the  act  com- 
plained of.  Furst  V.  State,  81  Neb.  40B:  Russell  v. 
State.  53  Miss.  867. 

Sanity  is  presumed,  and  the  prosecutor  in  a  crim- 
inal case  may  rest  upon  such  presumption  without 
other  proof;  but  upon  the  general  question  whether 
the  crime  if  committed  was  committed  by  a  person 
responsible  for  his  acts,  the  presumption  of  sanity 
and  the  evidence  are  both  to  be  consider' ,  the 
affirmative  resting  with  the  prosecution,  and  if 
a  reasonable  doubt  exists  as  to  whether  the  person 
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600,  41  Am.  Dec.  468,  in  trial  for  murder, 
Shaw,  Oh.  J.,  presiding,  the  jury,  after  receiv- 
ing the  charge  of  the  court,  and  consulting 
several  hours,  came  into  court  for  instructions 
respecting  the  degree  of  proof  requisite  to  estab- 
lish insanity,  and  were  instructed  that,  *'if  the 
preponderance  of  the  evidence  was  in  favor  of 
insanity  of  the  prisoner,  the  jury  would  be  au- 
thorized to  find  him  insane."  In  BonoeUY. 
State,  the  supreme  court  of  Alabama  laid 
down  the  rule  as  follows:  "We  hold,  then, 
that  insanitv  is  a  defense  which  must  be  proved 
to  the  satisfaction  of  the  jury,  by  that  measure 


of  proof  which  is  required  in  civil  causes.'* 
68  Ala.  826. 86  Am.  Rep.  20.  In  State  v.  Jon£9, 
64  Iowa,  360,  the  charge  was  murder  in  the 
first  degree.  The  supreme  court  held  that 
"where  one  charged  with  murder  relies  upon 
his  insanity  as  a  defense,  the  burden  is  on  him 
to  establish  by  a  preponderance  of  the  evidence 
that  at  the  time  of  the  killing  he  was  in  such  a 
state  of  insanity  as  not  to  be  accountable  for 
the  act;  but  an  instruction  that,  'if  the  evidence 
goes  no  farther  than  to  show  that  such  a  state 
of  mind  was  merely  probable,  it  was  not  suffi- 
cient/ was  erroneous,  because  its  effect  was  to 


Is  sane  or  not  be  Is  entitled  to  the  benefit  of  the 
dOubt  and  to  an  acquittal.  Dacey  v.  People,  116 
IlL  635:  MoDtaar  v.  People.  141  111.  75;  Bradley  v. 
State,  81  lad.  488;  People  v.  Oarbutt,  17  Micb.  0, 
97  Am.  Dec.  168;  Cunnlnffbam  v.  State,  56  Miss.  860, 
81  Am.  Rep.  860;  Ford  v.  State,  78  Miss.  734, 85  L.  K.  A . 
117;  Brotherton  v.  People.  75  N.  Y.  ISO;  Walker  y. 
People,  1  N.  Y.  Crim.  Rep.  7;  People  v.  Coleman,  1 
N.  Y.  Crim.  Bep.  1;  People  v.  Casey,  2  N.  Y.  Crim. 
Rep.  187:  People  v.  O'Con&ell,  68  How.  Pr.  486;  Kiotf 
Y.  State,  91  Teoo.  617. 

Sanity  being  the  normal  state  of  humanity,  the 
prosecution  on  a  trial  for  the  commission  of  a  crim- 
inal act  is  at  liberty  to  rest  on  the  presumption  that 
the  accused  was  sane  until  such  presumption  is 
overcome  by  defendant's  evidence,  and  when  the 
jury  come  to  consider  the  whole  case  upon  the  evi- 
dence, they  must  do  so  upon  the  basis  that  on  each 
and  every  portion  of  it  they  are  to  be  reasonably 
satisfied  before  they  are  at  liberty  to  And  the  de- 
fendant guilty.  People  v.  Oarbutt,  17  Mich.  9, 97 
Am.  Dec.. 168. 

In  People  v.  Garbutt,  17  Mich.  9,  97  Am.  Dec.  162, 
a  number  of  cases  holding  that  insanity  in  a  crim- 
inal case  must  be  proved  by  at  least  a  preponder- 
ance of  testimonyiwere  cited  and  criticised  and  dis- 
approved, the  court  saying  that  these  cases  over- 
look or  disregard  an  important  and  necessary  in- 
gredient in  crime,  and  they  strip  the  defendant  of 
that  presumption  of  innocence  which  the  humanity 
of  law  casts  over  him  and  which  attends  him  from 
the  initiation  of  the  proceedings  until  the  verdict 
is  rendered. 

The  presumption  that  every  man  is  sane  is  sufil- 
oient  to  sustam  the  burden  of  proof  of  sanity  rest- 
ing with  the  prosecution  in  a  criminal  case  until 
repelled  by  proof.  O'Connell  v.  People,  87  N.  Y. 
877,  41  Am.  Rep.  870;  Bradley  v.  State,  81  Ind.  492. 

And  it  is  never  incumbent  upon  the  prosecution 
in  a  criminal  case  to  give  evidence  that  sanity 
which  is  presumed  exists  in  a  particular  case. 
Walter  v.  People,  38  N.  Y.  147;  Ferris  v.  People,  85 
N.  Y.  185;  O'Brien  v.  People.  48  Barb.  274;  State  v. 
Hoyt,  47  Conn.  518. 86  Ami  Rep.  89,  46  Conn.  831. 

And  the  presumption  of  general  sanity  may  be 
relied  on  in  a  prosecution  for  homicide  without 
ofiFering  proof  of  a  lucid  interval  at  the  time  of  the 
commission  of  the  offense,  where  only  temporary 
or  recurrent  insanity  is  shown.  Ford  v.  State,  78 
Miss.  Z84, 85  L.  R.  A.  117. 

Insanity  as  a  defense  for  crime  is  an  affirmative 
issue  which  the  defendant  is  bound  to  prove,  but 
if  there  is  a  well-founded  doubt  as  to  insanity  the 
accused  should  be  acquitted.  Brotherton  v.  Peo- 
ple, 75  N.  Y.  159:  State  v.  Mcintosh,  88  S.  C.  97:  State 
V.  Coleman.  20  S.  C.  441:  Dove  v.  State,  3  Heisk.  848; 
King  V.  State,  91  Tenn.  617;  Coffee  v.  State,  3  Yerg. 
283,  24  Am.  Dec.  570;  United  States  v.  Lancaster,  7 
Bias.  440. 

In  case  evidence  tending  to  rebut  the  presump- 
tion is  introduced  sanity  must  be  affirmatively 
proved  by  the  state  beyond  a  reasonable  doubt. 
Ford  V.  SUte,  73  Miss.  78^  ^  L.  R.  A.  117;  Bradley 
V.  State,  81  Ind,  4»^ 
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Or  at  least  by  a  preponderance  of  the  evidence. 
People  V.  Nino.  149  K.  Y.  817. 

So,  the  accused  in  a  prosecution  for  murder  is 
entitled  to  an  acquittal  where  the  whole  evidence » 
Including  that  supplied  by  the  presumption  of 
sanity,  does  not  exclude  beyond  a  reasonable  doubt 
the  hypothesis  of  insanity  where  some  proof  of  liw 
sanity  is  adduced.  Davis  v.  United  States,  160  U* 
S.  469,  40  L.  ed.  489;  State  v.  Crawford,  11  Kan.  88. 

An  admission  by  a  person  accused  of  crime  of 
the  facts  constituting  the  offense,  however,  oalla 
for  a  verdict  of  guilty  unless  the  proof  offered  io 
the  case  as  to  the  mental  condition  of  the  accused 
at  the  time  is  such  as  to  raise  in  the  minds  of  the 
Jury  a  reasonable  doubt  as  to  his  legal  reapoosfbll- 
ity  for  his  acts.  United  States  v.  Faulkner,  85  Fed. 
Rep.  780. 

But  i*easonable  doubt  of  guilt  upon  the  whole* 
evidence  authorizes  an  acquittal.  State  v.  Smith, 
53  Mo.  267. 

And  the  defendant  in  a  criminal  prosecution  is 
entitled  to  an  instruction  that  the  Jury  must  be  sat* 
isfied  of  his  guilt  beyond  all  reasooable  doubt«  and 
this  i»  true  of  the  defense  of  insanity  so  far  as  the 
facts  attending  the  crime  are  concerned,  or  at  least 
so  far  as  those  facts  are  included  in  the  rea  QtMUs: 
but  if  insanity  is  set  up  as  a  separate  and  distinct 
defense,  and  its  proof  does  not  consist  of  the  facts 
attending  the  criminal  act,  then  the  proof  must  be 
made  out  by  the  defendant^  the  legal  presumption 
of  sanity  being  sufficient  for  the  indictment  in  the 
absence  of  evidence  to  the  contrary.  McAllister 
V.  Territory,  1  Wash.  Terr.  860l 

And  it  is  immaterial  whether  the  evidence  tend« 
ing  to  show  insanity  was  adduced  by  (he  prosecu- 
tion or  the  defense.  Hodge  v.  State,  26  Fla.  11:  Mon- 
tag  V.  People,  141  111.  76;  Cunningham  v.  State,  56- 
Miss.  269, 31  Am.  Rep.  860;  State  ▼.  Bartlett, 43  N.  H. 
224,  80  Am.  Dec.  154;  Ring  ▼.  State.  91TenD..612. 

And  an  instruction  in  a  prosecution  for  homtolde 
that  unless  the  accused  had  by  affirmative  evidence 
created  a  reasonable  doubt  as  to  his  sanity  at  the 
time  of  the  act  charged,  that  question  la  not  be- 
fore the  Jury  for  consideration,  is  erroneous  as  the 
defendant  is  equally  entitled  to  an  acquittal  if  a 
reasonable  doubt  is  created  solely  by  the  8tate*» 
own  evidence.    McDougaV  v.  State,  88  Ind.  24. 

So,  if  there  is  a  doubt  as  to  the  sanity  of  a  person 
accused  of  crime  he  shoulcl  not  be  put  upon  trial, 
but  a  Jury  should  be  impaneled  to  try  the  fact. 
Ley's  Case,  1  Lewin,  C.  C.  ZSk 

The  unlawful  killing  of  a  human  being  when 
perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  which  constitutes 
murder,  includes  the  element  of  a  rational  airency 
which  must  be  shown  by  the  state  as  well  as  any 
other  element  of  the  crime,  and,  whUe  the  law  pre. 
sumes  all  men  sane,  and,  in  the  absence  of  evidence 
to  the  contrary,  tbe  court  and  Jury  are  Justified  In 
acting  upon  such  presumption,  where  the  evidence- 
establishes  the  criminal  act,  and  indicates  nothing, 
as  to  the  mental  capacity  of  the  accused,  a  couTic- 
tion  is  authorized.  If  there  arises  from  the  evi.. 
denoe  coming  from  any  quarter  a  reasonable  doubt 
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require  more  than  a  mere  preponderance  of 
the  evidence  to  establish  the  defense."  See 
People  V.  Bell,  49  Cal.. 485-488.  IxiBond'v. 
State,  28  Ohio  St.  849,  it  is  held:  "The  burden 
of  proof  to  establish  the  defense  of  insanity  in 
a  criminal  case  rests  upon  the  defendant,  but  a 
bare  preponderance  of  testimony  is  all  that  is 
necessary  for  that  purpose."  Thi^  rule  is  re- 
asserted in  Bergin  v.  State,  81  Ohio  St.  Ill,  a 
case,  like  the  one  under  consideration,  of 
murder  in  the  first  degree:  Loeffner  v.  State,  10 
Ohio  St.  598.  Self-defense,  in  Ohio,  as  well  as 
Insanity,  is  regarded  as  affirmative  defense. 


In  Silms  v.  StaU,  22  Ohio  St.  90,  and  Weater 
y.  StaU,  24  Ohio  St.  584,~both  cases  where 
self-defense  was  relied  upon  by  the  accused 
for  justification,— this  court  held  that  the  de- 
fense should  be  shown  by  preponderating  evi- 
dence. These  cases  relating  to  the  burden  and 
quantum  of  evidence  required  to  establish  a 
plea  of  self- defense  are,  of  course,  only  material^ 
as  tending  to  show  the  steadiness  with  which 
this  court  has  held  to  the  rule  that  a  prepond- 
erance of  the  evidence  is  sufficient  to  sustain  an 
affirmative  defense  in  a  criminal  cause. 

We  come  now  to  the  question  whether  the- 


as  to  his  sanity,  the  presumption  «f  law  Is  over- 
oome,  and  he  is  entitled  to  an  acquittal,  unless  the 
state  meets  and  overcomes  the  reasonable  doubt 
arising  in  bis  favor.  Armstrong  y.  State,  ao  Fla. 
170, 17  L.  R,  A.  484. 

And  the  Jury  in  a  crimlnai  prosecution  after  all 
the  evidence  is  in,  while  bearing  in  mind  the  pre- 
sumptions that  the  accused  is  innocent  until  proved 
guilty,  and  that  he  is  sane  until  the  contrary  ap- 
pears, and  considering  the  whole  evidence  in  the 
case,  must,  if  they  still  entertain  a  reasonable 
doubt  on  any  ground  either  as  to  the  commission 
of  the  criminal  act  or  the  responsible  condition  of 
the  mind  of  the  accused  whether  he  is  guilty  or 
not,  give  him  the  benefit  of  that  doubt.  Ouiteau^s 
Case,  10  Fed.  Rep.  161. 

It  is  not  necessary  that  the  insanity  be  established 
by  a  preponderance  of  evidence.  Dacey  v.  Peo- 
ple, 116  111.  566;  Qrubb  v.  State,  117  Ind.  m-.  State  v. 
C?rawford,  11  Kan.  38;  Polk  v.  State,  19  Ind.  170,  81 
Am.  Dec.  382:  Guetig  v.  State,  66  Ind.  94,  82  Am. 
Rep.  99. 

Or  beyond  a  reasonable  doubt.  Armstrong  y. 
State,  27  Fla.  806:  Smith  v.  Com.  I  Duv.  224;  People 
V.  McCann,  16  N.  T.  58,  09  Am.  Dec.  642. 

So,  in  Henson  v.  State,  112  Ala.  41,  which  was  a 
case  in  which  a  plea  of  self-defense  was  interposed, 
it  was  said  that  the  accused  should  be  acquitted  if 
the  jury  upon  all  the  evidence  have  a  reasonable 
doubt  whether  he  was  legally  capable  of  commit- 
ting the  crime,  or,  which  is  the  same  thing,  whether 
he  wilfully,  deliberately,  a^d  unlawfully  commit- 
ted the  act  with  malice  aforethought. 

And  in  the  trial  of  General  Sickels  in  the  district 
court  at  Washington  for  the  murder  of  Philip  Bar- 
ton Key,  Judge  Crawford  ruled  that  the  burden  of 
proving  insanity  was  thrown  on  the  government, 
and  if  the  Jury  had  a  reasonable  doubt  of  that  fact 
they  must  acquit. 

Where  the  jury  in  a  criminal  case  believe  beyond 
a  reasonable  doubt  that  the  defendant  committed 
the  crime,  and  that  at  the  time  he  knew  that  it  was 
wrong  and  was  mentally  capable  of  choosing 
either  to  do  or  not  to  do  it,  and  of  governing  his 
conduct  m  accordance  of  such  choice,  howeyer, 
they  should  find  him  guilty,  though  they  believe 
that  he  was  not  entirely  and  perfectly  sane.  Hor- 
nish  V.  People,  142  111.  620,  18  L.  R.  A.  237. 

So,  an  instruction  in  a  prosecution  for  homicide 
authorizing  conviction  only  provided  the  jury  be. 
lleves  from  the  evidence  beyond  a  reasonable 
doubt  that  the  blows  were  struck  with  malice 
aforethought.  Is  not  objectionable  as  requiring  the 
jury  to  find  the  defendant  guilty  regardless  of  the 
question  of  his  mental  condition.  Upstone  v.  Peo- 
ple, 109  IlL  169. 

An  instruction  in  a  criminal  action  that  the  evi- 
dence as  to  insanity  should  be  carefully  considered 
for  the  reason  that  if  the  accused  was  in  truth  in- 
sane he  ought  not  to  be  punished,  is  not  subject  to 
objection  that  the  question  was  not  whether  the 
accused  was  in  truth  insane,  but  whether  the  Jury 
entertained  a  reasonable  doubt  as  to  his  sanity,  as 
the  charge  was  not  as  to  the  degree  of  evidence, 
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but  referred  merely  to  the  duty  of  careful  scru- 
tiny.   Gk)odwln  v.  State,  96  .Ind.  560. 

But  an  Instruction  on  a  prosecution  for  forgery 
conveying  the  idea  that  before  the  jury  can  acquit 
the  defendant  on  the  ground  of  his  insanity  they 
must  entertain  a  reasonable  doubt  as  to  whether  or 
not  such  afQlctlon  was  the  efficient  cause  of  the 
act,  and  as  to  whether  or  not  he  would  have  done 
the  act  but  for  such  affliction,  is  incorrect;  as  the 
Jury  might  not  be  willing  to  And  that  insanity  was 
the  cause  of  the  act  and  yet  might  be  in  doubt 
whether  the  act  was  caused  by  Insanity  or  not. 
Laogdon  v.  People,  133  111.  882. 

In  People  v.  Barberi,  47  N.  Y.Su  pp.  168,  however, 
the  rule  was  laid  down  that  when  evidence  tending 
to  prove  insanity  is  given  the  presumption  of  san- 
ity is  rebutted,  and  if  a  reasonable  doubt  is  created* 
as  to  the  sanity  of  the  accused  the  prosecution 
must  remove  that  doubt  by  a  preponderance  of  the 
evidence. 

b.  WhaX  coniAiiuUs  reasonable  dUmbt, 

The  rational  doubt  which  would  result  in  an  ac- 
quittal in  a  criminal  case  is  a  doubt  as  to  all  or  any 
one  of  the  constitutent  elements  essential  to 
legal  responsibility  or  punishable  guilt.  Smith  v.. 
Ck>m.  1  Duv.  224. 

The  doubt  to  be  raised  in  favor  of  the  prisoner 
must  be  a  serious,  well  founded,  satisfactory- 
doubt.    State  V.  Coleman,  20  S.  C.  441. 

And  it  must  be  reasonable,  and  must  arise  from 
a  careful,  candid  investigation  of  all  the  evidence- 
in  the  case.    People  v.  Barberi,  47  N.  Y,  Supp.  168. 

A  reasonable  doubt  is  a  fair  doubt  growing  out 
of  the  testimony  in  the  case.  It  is  not  a  mere- 
imaginary,  captious,  or  possible  doubt,  but  a  fair 
doubt  based  on  reason  and  common  sense;  it  is^ 
such  a  doubt  as  may  leave  the  minds  of  the  Jury 
after  a  careful  examination  of  all  the  evidence  in 
the  case  in  such  a  condition  that  they  cannot  say- 
that  they  have  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge.  People  v, 
Finley,  88  Mich.  482. 

The  jury  is  not  to  acquit  the  prisoner  upon  any 
fanciful  ground  that  though  they  believe  he  was 
sane  at  the  time  yet  there  might  be  a  rationa 
doubt  of  such  sanity.    Hodge  v.  State,  26  Fla.  Hi 
Armstrong  v.  State,  27  Fla.  366. 

Mere  probability  of  insanity  cannot  prevail  over 
the  presumption  of  sanity,  so  as  to  efiFect  the  ac- 
quittal of  a  person  accused  of  crime  on  that 
ground.    Newcomb  v.  State,  37  Miss.  388. 

The  defense  should  not  be  sustained  on  vague 
and  shadowy  hearsay  or  mbre  conjecture.  Walker 
V.  People,  1  N.  Y.  Crlm.  Rep.  22;  Bos  well  v.  Com.  20 
Gratt.  860. 

There  should  be  clear  and  satisfactory  evidence 
of  insanity.  Walker  v.  People,  1  N.  Y.  Crlm.  Rep^ 
7:  People  v.  Coleman,  1  N.  Y.  Crlm.  Rep.  1. 

And  it  has  been  held  that  it  should  be  clear 
strong,  and  convincing.  State  v.  Marler,  2  Ala.  43,. 
36  Am.  Dec.  898. 

And  that  it  must  preponderate.  State  v.  Mcin- 
tosh, 39  8.  C.  97. 
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instructions  given  by  the  learned  judge  of  the 
court  of  common  pleas,  prescribing  the  quan- 
tum of  evidence  required  to  establish  the  de- 
fense of  insanity,  imposed  on  the  plaintiff  in 
error  a  higher  degree  of  proof  than  the  settled 
doctrine  of  the  state  imposed.  After  the  learned 
judge  had  stated  to  the  jury  the  claim  of  the 
plaintiff  in  error  respecting  his  mental  condi- 
tion at  the  tiine  of  the  homicide,  he  proceeded 
to  prescribe  the  measure  of  proof  requisite  to 
maintain  such  claim,  as  follows:  "In' the  first 
place,  the  law  presumes  every  person  who  has 
reached  the  age  of  discretion  to  be  of  sufficient 
capacity  to  be  responsible  for  crime;  and  there- 
fore the  burden  of  establishing  the  defense  of 
^insanity  of  the  accused  affirmatively  to  the  sat- 
isfaction of  the  jury  rests  upon  the  defend- 
ant. It  is  not  required,  however,  that  this 
defense  be  established  beyond  a  reasonable 


doubt;  but  it  is  sufficient  if  the  jury  is  reason- 
ably satisfied  by  the  weight  or  preponderance 
of  the  evidence  that  the  accused  was  insane  at 
the  time  of  commission  of  the  act."  This 
language  extended  the  obligation  resting  on  the 
accused  to  the  extreme  limits  of  the  rule  pre- 
scribed by  the  former  decisions  of  this  court, 
but  we  cannot  say  that  it  clearly  went  beyond 
them;  and  therefore,  if  it  had  halted  there, 
error  would  not  have  intervened.  The  learned 
judge,  however,  after  stating  to  the  jury  that 
the  character  and  extent  of  mental  aberration 
must  be  shown  to  exonerate  the  accused  from 
criminal  responsibility,  returned  to  the  subject 
of  the  quantum  of  evidence  necessary  to  estab- 
lish that  mental  state,  and  instructed  the  jury 
as  follows:  **It  is  not  enough,  I  say  to  you, 
that  the  proof  barely  show  that  such  a  state  of 
mind  was  possible;  nor  is  it  sufficient  if  it 


A  juror  should  not  convict,  however,  unless  he  is 
so  convinced  by  the  evidence  of  the  defendant's 
g-uilc  that  a  prudent  man  would  feel  safe  to  act 
upon  that  conviction  in  matters  of  the  big^hest  con- 
-cern  and  importance  to  himself,  to  his  own  dearest 
personal  Interest,  under  circumstances  in  which 
there  was  no  compulsion  resting  upon  him  to  act 
«t  all.    Bradley  v.  State,  31  Ind.  482. 

If  a  doubt  is  raised  in  the  minds  of  the  jurors  as 
to  the  sanity  of  the  accused.  It  devolves  upon  the 
prosecution  to  remove  that  doubt  by  a  preponder- 
•ance  of  the  evidence.    People  v.  Nino,  148  N.  Y.  817. 

Where  the  defense  of  insanity  is  set  up  in  a  crim- 
inal prosecution,  the  burden  rests  with  the  de- 
fendant to  submit  sufficient  evidence  to  at  least 
produce  in  the  minds  of  the  Jury  a  reasonable 
doubt  of  the  quality  of  his  guilt.  Faulkner  v.  Ter- 
ritory, 6  N.  M.  464. 

And  evidence  in  a  criminal  action  in  which  the 
defendant  was  accused  of  killing  his  wife,  that  his 
conduct  was  at  times  peculiar,  and  that  he  was 
nervous,  and  especially  when  talking  about  trouble 
with  his  wife  became  greatly  excited.  Is  insufficient 
to  overcome  the  presumption  of  sanity  to  the  ex- 
tent of  raising  a  reasonable  doubt  so  as  to  require 
the  prosecution  to  prove  it,  where  it  appears  that 
he  pursued  his  daily  avocation  as  men  generally 
do,  and  was  treated  by  the  witnesses  and  others  as 
sane,  and  that  he  entertained  a  feeling  of  malig- 
nancy towards  his  wife.    Lilly  v.  People,  148  111.  467^ 

But  if  in  the  trial  of  a  person  for  the  murder  of  his 
wife  the  evidence  of  harmonious  relations  between 
him  and  his  wife,  with  the  testimony  of  experts 
that  he  had  the  disease  of  melancholia  likely  to  be 
manifested  by  the  commission  of  just  such  an  act, 
and  that  he  made  no  attempt  to  escape,  and  at- 
tempted to  kill  himself,  and  subsequently  ex- 
pressed a  satisfaction  with  respect  to  his  act  raises 
In  the  mind  of  the  jury  a  reasonable  doubt  of  his 
accountability  which  the  presumption  of  sanity 
and  proof  on  the  part  of  the  state  has  not  removed, 
he  should  be  acquitted.  State  v.  Reldell,  8  Houst. 
(Del.)  470. 

So,  that  there  may  have  been  evidence  in  a  crim- 
inal case  which,  taken  by  itself,  was  sufficient  to 
raise  a  reasonable  doubt  as  to  the  sanity  of  the  de- 
fendant, does  not  justify  an  acquittal,  as  there 
may  have  been  evidence  tending  to  rebut  the  de- 
fense of  insanity,  a  reasonable  doubt  upon  which 
the  jury  should  act  being  required  to  be  one  arls. 
lug  from  a  consideration  of  all  the  evidence  in  the 
<;ase.    Jamison  v.  People,  145  III.  867. 

And  an  instruction  in  a  criminal  action  in  which 
insanity  is  interposed  as  a  defense  that  the  pre- 
eumption  of  innocence  is  so  far  of  greater  strength 
than  that  of  sanity  that  when  evidence  appears 
tending  to  prove  Insanity  it  compels  the  prosecu- 
tion to  show,  from  all  the  evidence,  mental  sound- 
89  L.  R.  A. 


ness  l>eyond  a  reasonable  doubt,  is  objectionable  as 
there  may  be  evidence  tending  to  prove  Insanity 
which  is  not  sufficiently  strong  to  raise  a  reason- 
able doubt  of  mental  soundness;  but  it  Is  not 
erroneous  as  against  the  accused,  as  it  is  favorable 
to  him  and  he  is  not  Injured  thereby.  Ouetig  v. 
State,  66  Ind.  84,  83  Am.  Rep.  88. 

So,  in  order  to  entitle  a  person  accused  of  crime 
to  an  acquittal  upon  the  ground  of  insanity  be  is 
required  by  evidence  to  establish  a  reeaonable 
doubt  as  to  his  sanity,  and  an  instruction  to  that 
effect,  and  a  refusal  to  Instruct  that  he  is  required 
only  to  raise  a  reasonable  doubt,  is  not  error. 
State  V.  Mahn,  25  Kan.  182. 

And  an  instruction  in  a  criminal  prosecution 
that  insanity  interposed  as  a  defense  must  he 
clearly  proved,  is  not  incorrect  where  the  jury  Is 
also  told  that  a  person  must  be  given  the  benefit  of 
any  doubt  as  to  his  sanity  arising  upon  the  evi- 
dence in  the  case.  Walker  v.  People,  1 N.  Y.  Cnm. 
Bep.  7,  Affirmed  in  88  N.  Y.  81. 

And  an  instruction  that  the  accused  is  presumed 
to  be  sane  until  he  convinces  the  jury  by  evidence 
that  he  is  insane  is  not  error,  where  the  trial  bad 
been  conducted  upon  the  theory  that  tbc  burden 
rests  with  the  prosecution  to  maintain  the  sanity 
of  the  prisoner,  and  the  jury  had  also  been  in- 
structed that  if  they  had  a  reasonable  doubt  from 
the  evidence  that  the  prisoner  was  guilty  tbey 
should  give  him  the  benefit  of  the  doubt.  O'Oon- 
nell  V.  People,  87  N.  Y.  SH,  41  Am,  Rep.  8T8. 

So,  an  instruction  in  a  prosecution  for  murder 
in  which  insanity  is  alleged  as  a  defense,  that  be- 
fore the  prisoner  can  be  excused  on  that  plea  tbe 
jury  must  be  satisfied  from  the  evidence  that  be 
was  laboring  under  such  a  defect  of  reason  as  not 
to  know  the  nature  and  quality  of  the  act,  or  tliat 
he  did  not  know  to  commit  murder  was  wrong,  is 
unimpeachable  because  of  the  use  of  the  word 
'^satisfied"  where  in  other  instructions  the  jury 
were  told  that  a  reasonable  doubt  of  his  guilt  or  of 
his  sanity  authorizes  an  acquittal.  Brown  v.  Com. 
14  Bush,  888. 

And  an  instruction  In  a  trial  for  homicide,  that  if 
the  killing  of  the  accused  is  established  the  law  pre- 
sumes it  to  have  been  murder,  provided  the  jury 
believe  beyond  a  reasonable  doubt  that  no  circum- 
stances existed  excusing  or  justifying  tbe  act  or 
mitigating  it,  is  not  subject  to  the  objection  that  ii 
ignores  the  question  of  the  insanity  of  tbe  defend- 
ant, where  the  jury  were  elsewhere  instructed  as 
to  insanity  as  a  defense,  as  it  recognizes  that  there 
might  be  an  excuse  for  the  act.  Upstone  v.  Peo- 
ple, 108  111.  169. 

But  an  instruction  in  a  trial  for  murder  in  which 
insanity  is  interposed  as  a  defense,  that  if  tbe  ac- 
cused had  been  subject  to  attacks  of  epilepsy,  and 
epilepsy  is  a  disease  which  tends  to  produce  Insan- 
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merely  show  it  to  have  been  probable.  The 
proof  must  be  such  as  to  overcome  the  legal 
presumption  of  sanity;  it  must  satisfy  you  that 
he  was  not  sane.  Again,  I  say  to  you  that,  if 
the  proof  satisfy  you  of  his  insanity  at  the 
time  of  the  committing  of  the  act,  though  such 
•defenses  are  not  uncommon  in  the  law,  yet  it 
must  be  regarded  by  you  as  a  full  and  complete 
humane  defense  when  satisfactorilv  established. 
If  not  satisfactorily  established,  then  it  should 
not  avail  the  prisoner  at  the  bar  as  a  pretext  or 
means  of  escaping  punishment  imposed  by 
law."  The  quantum  of  evidence  to  jestablish 
insanity  made  necessary  by  this  instruction,  is 
substantially  greater  than  a  preponderance.  It 
is  not  sufficient,  according  to  this  instruction, 
that  the  fact  of  insanity  be  made  probable; 
something  more  than  that  is  required ;  the  jury 


must  be  * 'satisfied"  that  it  existed.  To  satisfy 
the  mind,  according  to  the  common  notion  of 
mr  nkind,  is  to  free  it  from  doubt,  to  set  it  at 
rest.  This  is  the  primary  meaning  of  the 
word,  according  to  all  the  lexicographers, 
when  used  in  this  connection .  To  accomplish 
this  result — to  "satisfy"  a  body  of  men  of  the 
truth  of  a  disputed  fact— requires  much  more 
than  a  preponderance  of  the  evidence.  Clear 
and  convincing  evidence  must  be  adduced  in 
its  favor.  Evidence  of  this  potency  is  rarely 
attainable  in  cases  where  insanity  is  contested. 
There  must  be  grounds  to  assert  insanity, 
founded  upon  some  peculiar  conduct,  natural 
or  feigned,  of  the  party,  or  the  claim  will  not 
be  made.  There  also*  must  be  conduct  con- 
sistent with  mental  soundness,  or  the  claim  will 
be  conceded.    Where  a  long  course  of  conduct 


Ity,  these  facts  are  not  sufficient  to  raise  a  reason- 
able doubt  of  bis  sanity  at  the  time  of  the  offense, 
is  erroneous  as  tendinv  to  mislead  the  Jury,  and  as 
-interfering  with  the  province  of  the  Jury  to  weigh 
the  evidence.    Guetig  v.  State,  63  Ind.  278. 

c.  Svhmigsion  of  Vie  Question  to  the  jury. 

The  insanity  of  a  defendant  in  a  criminal  case 
need  not  be  submitted  to  the  Jury  as  a  separate  is- 
sue of  the  absence  of  which  they  must  be  satisfied 
beyond  a  reasonable  doubt;  it  is  sufficient  if  they 
are  required  to  be  satisfied  of  the  defendants  guilt 
beyond  a  reasonable  doubt.  Hornisb  v.  People,  142 
111.  620, 18  L.  R.  A.  Zin, 

A  reasonable  doubt  as  to  the  sanity  of  a  person 
on  trial  for  murder  is  a  reasonable  doubt  as  to  his 
guilt,  and  entitles  him  to  an  acquittal.  State  v. 
Nijcon,  as  Kan.  205;  State  v.  Crawford,  11  Kan.  82. 

And  if,  upon  the  whole  evidence  in  a  prosecution 
for  homicide,  the  Jury  have  a  reasonable  doubt 
-whether  the  accused  was  sane  when  he  committed 
the  act,  they  must  be  deemed  also  to  have  had  a 
reasonable  doubt  whether  he  purposely  and  ma- 
liciously committed  the  deed,  as  without  sanity  the 
•crime  as  defined  by  the  statute  cannot  be  com- 
mitted.   Polk  V.  State,  19  Ind.  172, 81  Am.  Dec.  382. 

And  evidence  bearing  upon  the  question  of  m- 
sanity  in  a  criminal  prosecution  should  be  consid- 
-ered,  in  connection  with  all  the  other  evidence,  in 
determining  whether  or  not,  upon  a  view  of  the 
whole  case,  there  was  reasonable  doubt  of  the 
guilt  of  the  accused.    Carr  v.  State,  96  Ga.  284. 

So,  an  instruction  in  a  criminal  prosecution  that 
if  the  Jury  came  to  the  conclusion  beyond  all  rea- 
sonable doubt  that  the  accused  committed  the 
crime,  and  that  he  was  not  Insane,  they  should  con- 
vict, but  if  any  reasonable  doubt  arises  upon  the 
evidence  and  upon  nothing  else  they  should  give 
the  prisoner  the  benefit  of  that  doubt  and  acquit 
him,  casts  the  burden  of  establishing  insanity  be- 
yond a  reasonable  doubt  as  an  element  of  guilt 
upon  the  prosecution,  and  is  sufficient  the  court 
not  being-  bound  to  subdivide  the  instruction  and 
-charge  separately  as  to  each  of  the  elements  neces- 
sary to  constitute  the  crime.  Walker  v.  People,  88 
N.  Y.  81. 

And  refusal  to  instruct  the  Jury  In  a  criminal 
prosecution  that  if  they  entertam  a  reasonable 
doubt  of  the  sanity  of  the  accused  at  the  time  they 
should  acquit  him,  is  not  error  where  the  court 
had  charged  fully  with  reference  to  reasonable 
doubt  with  regard  to  the  whole  case  made  by  the 
evidence.  Webb  v.  State.  9  Tex.  App.  490;  West- 
moreland V.  State,  45  Ga.  225;  O'Connell  v.  People, 
«7  N.  Y.  377,  41  Am.  Rep.  879. 

So,  refusal  to  charge  that,  the  defendant  in  a 
•criminal  prosecution  is  not  obliged  to  prove  his  in-« 
■sanity  to  avail  himself  of  that  defense,  but  only  to 
•create  a  reasonable  doubt  upon  that  point,  when 
89  L.  R.  A. 


the  burden  of  proving  sanity  falls  upon  the  people, 
is  not  reversible  error  where  the  court  had  charged 
that  if  there  was  any  reasonable  doubt  of  hi8.guilt 
and  that  he  was  not  Insane,  arising  upon  the  evi- 
dence in  the  case  and  nothing  else,  it  would  be  their 
duty  to  give  him  the  benefit  of  that  doubt  and  ac- 
quit him.  Walker  v.  People,  28  Hun,  67,  Affirmed, 
«8N.  Y.81. 

And  the  failure  of  the  court  in  a  criminal  prose- 
cution to  charge  that  insanity  as  a  defense  must  be 
proved  by  a  preponderanco  of  the  evidence,  and 
that  the  burden  of  proof  rests  with  the  accused, 
and  that  the  evidence  bearing  upon  the  question 
should  be  considered  in  connection  with  the  other 
evidence  in  determining  whether  there  was  rea- 
sonable doubt  of  the  guilt  of  the  accused,  is  not 
error  in  the  absence  of  a  request  to  so  charge, 
where  the  charge  gU'en  upon  the  subject  of  rea- 
sonable doubt  was  sufficiently  full  and  fair  to  give 
the  accused  the  benefit  of  all  the  evidence  relating 
to  the  alleged  insanity  for  the  purpose  of  casting 
doubt  upon  his  guilt.    Carr  v.  State.  96  Ga.  284. 

And  an  instruction  that  the  accused  is  to  be  pre- 
sumed to  be  innocent  until  his  guilt  is  established 
by  the  evidence  beyond  a  reasonable  doubt  is  not 
inconsistent  with  another  instruction  that  every 
man  is  presumed  to  be  sane  and  to  intend  the  nat- 
ural consequences  of  his  acts.  Greenley  v.  State, 
60  Ind.  141. 

VI.  Summary. 

While  the  rule  has  been  differently  expressed  in 
different  decisions  in  the  same  state  in  many  in- 
stances, it  would  seem.  Judging  from  the  latest  ex- 
pressions on  the  subject,  that  Delaware.  Maine, 
Massachusetts.  Minnesota,  Missouri,  New  Jersey, 
North  Carolina,  Texas, Virginia, West  Virginia,  and 
England  may  be  deemed  to  have  adopted  the  rule 
that  insanity  must  be  established  to  the  satisfac- 
tion of  the  Jury  or  by  evidence  which  satisfies  the 
Jury. 

Alabama,  Arkansas,  California,  Georgia,  Idaho, 
Iowa,  Kentucky,  Nevada,  Ohio,  Pennsylvania, 
South  Carolina,  and  Utah  seemed  to  have  settled 
upon  the  rule  that  it  must  be  established  by  a  pre- 
ponderance of  proof. 

And  Connecticut,  Florida,  Illinois,  Indiana,  Kan- 
sas, Michigan,  Mississippi,  Nebraska,  New  Hamp- 
shire, New  York,  Tennessee,  Washington,  and  the 
United  States  seem  to  have  settled  upon  the  rule 
that  a  well-founded  doubt  of  sanity  warrants  an 
acquittal,  and  that  the  prosecution  must  establish 
sanity  beyond  a  reasonable  doubt. 

As  to  the  rule  in  Louisiana  and  Oregon,  see 
sujyran  I. 

State  courts  are  not  bound  by  the  views  of  the 
Supreme  Court  of  the  United  States  on  the  ques- 
tion of  the  measure  of  proof  of  Insanity  as  a  de- 
fense in  a  criminal  prosecution.  People  v.  Allen- 
der,  117  Cal.  81.  F.  H.  B. 
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'  is  established,  or  a  large  number  of  mental  or 
physical  acts  of  a  party  are  adduced,  and  parta 
of  this  conduct  and  some  of  the  acts  tend  to 
establish  mental  aberration,  while  the  others 
consist  with  mental  soundness,  the  whole  evi- 
dence might  not  satisfy  a  Jury  that  the  mind 
of  the  party  was  disordered  to  the  extent  of 
rendering  him  criminally  irresponsible  for  his 
acts:  and  yet  might  preponderate  upon  that 
side  sufficiently  to  engender  a  belief  that  such 
mental  condition  was  probable, — ^that  is,  like- 
ly.—or  supported  by  evidence  sufficient  to  in- 
cline the  mind  to  that  belief,  but  which  leaves 
some  room  for  doubt.    Webster. 

Doubtless,  insanity  is  a  defense  that  may  be 
feigned,  and  frequently  is.  where  no  other  de- 
fense is  available;  but  because  artful  criminals 
may  adopt  it  as  a  last  resort  is  not  a  sufficient 
reason  to  impose  upon  the  unfortunate,  in 
whose  behalf  this  humane  defense  is  honestly 
interposed,  a  higher  degree  of  proof  than  in- 
trin^cally  belons^s  to  it.  The  remedy  for  this 
mischief  is  a  searching  analysis  by  counsel, 
court,  and  lury  of  the  conduct  of  the  party 
wherever  there  is  reason  to  suspect  that  the  in- 
sanity is  feigned.  The  learned  judge  may 
have  been  misled  as  to  the  quantum  requisite 
to  establish  the  defense  of  insanity  in  a  crim- 
inal case  by  a  note  found  at  the  end  of  the  case 
of  Clark  v.  StaU,  12  Ohio,  488,  40  Am.  Dec. 
481.  which  purports  to  five  the  charge  of 
Judge  Birchard.  who  presided  at  the  trial  in  the 
court  of  common  pleas.  The  language  im- 
puted to  Judge  Birdhard  by  that  note  was  dis- 
approved by  the  circuit  court  of  the  second 
circuit  in  a  well-considered  case  reported  by 
Judge  Shauck,  now  a  member  of  this  court. 


Sharkey  v.  BtaU,  4  Ohio  C.  C.  101.  By  what 
authority  that  language  ia  ascribed  to  Judge 
Birchard  does  not  appear.  If  such  language 
was  employed  by  that  learned  judge  it  was  at 
a  period  in  our  judicial  history  before  the 
question  of  the  bunien  of  proof  in  such  case 
had  been  finally  settled.  In  the  charge  referred 
to  Judffe  Birchard  explicitly  laid  down  the 
rule,  stfll  adhered  to  by  this  court,  that  the 
burden  of  proof  rested  on  the  accused  to  estab- 
lish his  insanity.  Nothing  appears  in  the  case 
however,  to  show  that  the  degree  of  proof 
necessary  to  sustain  this  burden  was  discussed 
by  counsel  or  specially  considered  by  this 
court.  Since  then,  in  the  case  of  Bond  v.  8UU^. 
28  Ohio  St.  849,  this  court  held  that  a  bare  pre- 
ponderance of  the  evidehce  was  sufficient  to 
establish  this  defense.  This  rule  was  adhered 
io\nBergin  v.  State,  81  Ohio  St.  111.  The 
original  contention,  as  we  have  seen,  respected 
the  party  upon  whom  the  burden  rested.  This 
court  adopted  the  view  of  this  question  most 
unfavorable  to  the  accused,  by  casting  upon 
him  the  burden  of  proving  his  insanity,  but 
we  do  not  think  this  burden  should  be  i!urther 
increased  by  requiring  of  him  more  than  a  pre- 
ponderance of  the  evidence.  As  the  inatruc- 
tions  given  to  the  jury  by  the  learned  judge 
who  presided  at  the  trial  in  the  court  of  com- 
mon pleas  prescribed  more  than  this,  it  was 
erroneous  in  this  respect. 

Other  questions  are  raised  by  the  record  and 
discussed  by  counsel,  but  we  think  none  of 
them  contain  any  substantial  error. 

Judgment  reDersed. 


.9  J.,  dissents. 


MISSOURI  SUPREME  COURT  (Division  1). 


I.  T.  CLARKSON  et  (U,,  Eespts., 

V. 

Frank  A.  HATTON,  Appt. 
( Mo. ) 

1.   The  consent  of  the  natural  parents 

or  ffuardlan  of  a  child  to  Its  adoption  is  not  re- 
quired by  1  Waff.  Stat.  p.  260, 1 1. 
8.    "ChUdren*'  and  ''heirs''  of  a  life  ten- 
ant to  whom  the  remainder  is  givenhy 

Rev.  Stat.  1855.  p.  856,  chap.  8SS,  1 5,  under  a  deed  to 
a  person  and  his  *^t)Odily  heirs,"  do  not  Include  an 
adopted  child  of  such  life  teoaat,  where  there 
was  DO  law  authorizinff  an  adoption  of  children  at 
the  time  of  the  enactineDt  of  such  statute,  since 
the  life  tenant  cannot  d^troy  the  vested  riffht  of 
the  statutory  heirs  by  an  adoption. 

(February  28, 1898.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Mississippi  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  possession  of  real  estate.    Reversed, 
The  facts  are  stated  in  the  opinion. 


Mewrs.  H.  J. CantwelU William  N.Ran- 
dolph,  and  James  A.  Boone  for  appellant 

Messrs,  Russell  ft  Deal*  for  respondents: 

This  title  was  passed  upon  by  division  No. 
1  of  this  court,  and  its  opinion  ought  to  have 
settled  all  controversy  over  the  lands  in  dis- 
pute. 

Clarkson  v.  Clarkson,  125  Mo.  887. 

The  so-called  deeds  of  adoption  were  irregu- 
lar and  void,  as  the  facts  showed  the  child  had 
a  father  living  in  the  same  county  who  had 
never  consented  to  such  adoption. 

Lvppie  V.  Winans,  37  N.  J.  Eq.  345. 

An  adopted  child  is  not  in  fact  an  heir  at 
law,  but  an  heir  by  contract.  An  *  adopted 
child  can  by  reason  of  the  contract  of  the 
adopting  parent  inherit  from  him.  but  an 
adopted  child  is  not  an  heir  so  far  as  to  affect 
the  rights  of  others. 

Beinders  v.  Koppelman,  94  Mo.  844;  Keegan^ 
V.  Qeraghty,  101  111.  26;  Schouler,  Dom.  Rel. 
§282. 

The  word  "children''  as  commonly  uaed 
does  not  include  an  adopted  child. 

Scfiafer  v.  Eneu,  54  Pa.  804. 


Note.— As  to  the  Je^al  status  of  an  adopted 
child,  see  Warren  v.  Prescott  (Me.)  17  L.  R.  A.  435, 
and  note:  Markover  v.  Krauss  rind.)  17  L.  R.  A.  806: 
FoBburflT  V.  Rogers  (Mo.)  19  L.  R.  A.  201;  Van  Matre 
89  L.  K.  A. 


V.  Sankey  (111.)  23  L.  I(.  A.  665;  Murphy  v.  Portrum 
^Tenn.)  30  L.  R.  A.  263;  and  Hartwell  v.  TeflTt  (R.  l.\ 
34  L.  R.  A.  500. 
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Robinson*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  to  recover 
possession  of  certain  land  in  Mississippi  county. 
The  petition  was  in  the  usual  form.  The  de- 
fense set  up  in  the  answer  was  that  defend- 
ant is  in  possession,  as  curator,  of  the  estate  of 
Roy  Congers,  a  minor,  who  is  averred  to  be 
the  owner  in  fee  of  the  land.  A  reply  was 
tiled,  denying  the  new  matter  contained  in  the 
answer.  The  cause  was  tried  before  the  court 
without  a  Jury,  and  resulted  in  a  Judgment  for 
plaintiff,  from  which  defendant  appeals.  The 
tuition  was  instituted  on  February  25.  1895, 
And  tried  at  the  ensuinff  April  term  of  the 
Mississippi  county  circuit  court  It  was  ad- 
mitted that  Jabez  Clarkson  was  the  common 
source  of  title.  On  November  9,  1858,  Jabez 
•Clarkson  conveyed  the  land  in  question  by 
warranty  deed,  to  his  son,  John  Clarkson,  and 
his  *'bodily  heirs."  John  Clarkson  was  in 
possession  of  the  land  at  the  time  said  deed  was 
•executed,  and  continued  to  reside  thereon  un- 
til 1890,  at  which  time  he  died,  leaving  his 
wife,  Sarah  Clarkson,  surviving,  who  died  in 
1894,  prior  to  the  commencement  of  this  suit. 
John  Clarkson,  had  no  children  or  their  de- 
scendants living  at  the  date  of  said  deed,  and 
none  were  bom  to  him  after  that  time.  The 
plaintiffs  are  the  only  living  brothers  and  sis- 
ters of  John  Clarkson.  Not  having;  an  heir 
born  of  his  body,  John  Clarkson  ana  his  wife, 
Sarah,  on  the  11th  day  of  July,  1887,  by  their 
deed  duly  executed,  acknowledged,  and  re- 
•corded,  adopted  Roy  Congers,  who  survived 
them  as  their  child  and  heir.  In  the  recent 
case  of  Clarkstm  v.  Clarkson,  125  Mo.  881.  this 
•court  held  that  the  deed  from  Jabez  Clarkson 
to  John  Clarkson  created  an  estate  tail,  which 
our  statute,  eo  irutanti,  converted  into  a  life 
estate  in  John  Clarkson,  with  remainder  in  fee 
to  his  children.  Black,  P.  J.,  who  wrote  the 
opinion  after  stating  the  facts,  says:  **0n  this 
state  of  facts  the  plaintiffs  insist  that  the  title 
passed  to  them.  The  question  must  be  deter- 
mined by  §  5,  chap.  82.  of  the  Revised  Stat- 
utes, 1855,  the  statute  in  force  when  the  deed 
was  executed.  It  provides  that  every  convey- 
ance or  devise  which  would  have  created  an 
estate  tail  under  the  statute  of  the  thirteenth 
Edward  First  'shall  vest  an  estate  for  life  only 
in  such  grantee  or  devisee,  who  shall  possess 
and  have  the  same  power  over,  and  right  in, 
euch  premises,  and  no  other,  as  a  tenant  for 
life  thereof  would  have  by  law;  and  upon  the 
death  of  such  grantee  or  devisee,  the  said  lands 
and  tenements  shall  go,  and  be  vested  in  the 
children  of  such  grantee  or  devisee,  equally  to 
be  divided  between  them  as  tenants  in  com- 
mon, in  fee;  and  if  there  be  only  one  child, 
then  to  that  one,  in  fee;  and  if  any  child  be 
dead,  the  part  which  would  have  come  to  him 
or  her  shall  go  to  his  or  her  issue,  and,  if  there 
be  no  issue,  then  to  his  or  her  heirs.'  This 
statute  disposed  of  the  entire  estate  conveyed 
by  the  deed.  It  vested  in  John  Clarkson  a  life 
•estate  and  no  more.  As  he  had  no  children  or 
their  descendants  living  either  at  the  date  of  the 
deed  or  at  his  death,  the  remainder  vested,  ac- 
cording to  the  last  clause  of  the  section  of  the 
statute  Just  quoted,  in  his  brothers  and  sisters 
and  the  heirs  of  those  who  were  dead,  he  hav- 
ing no  father  or  mother  li?ing  at  his  death." 
39  L.  R  A. 


The  statute  then  and  now  under  consideration 
reads:  'That,  from  and  after  the  passage  of 
this  act,  where  any  conveyance  or  devise  shall 
be  made  whereby  the  grantee  or  devisee  shall 
become  seised  in  law  or  equity  of  such  estate, 
in  any  lands  or  tenements,  as,  under  the  stat- 
ute of  the  thirteenth  Edward  the  First  (called 
the  'Statute  of  Entails'),  would  have  been  held 
an  estate  in  fee  tail,  every  such  conveyance  or 
devise  shall  vest  an  estate  for  life  only  in  such 
grantee  or  devisee,  who  shall  possess  and  have 
the  same  power  over  and  right  in  such  prem- 
ises, and  no  other,  as  a  tenant  for  life  thereof 
would  have  by  law;  and  upon  the  death  of 
such  grantee  or  devisee,  the  said  lands  and 
tenements  shall  go  and  be  vested  in  the  diil- 
dren  of  such  grantee  or  devisee,  equally  to  be 
divided  between  them  as  tenants  in  common, 
in  fee,  and,  if  there  be  only  one  child,  then  to 
that  one,  in  fee;  and,  if  any  child  be  dead,  the 
part  which  would  have  come  to  him  or  her 
shall  go  to  his  or  her  issue;  and  if  there  be  no 
issue,  then  to  his  or  her  heirs."  Rev.  Stat. 
1855.  p.  855,  chap.  82,  g  5. 

The  defendant  contends  that  as  to  the  land 
in  question,  under  the  statutory  estate  so  cre- 
ated, the  remainder  after  the  death  of  John 
Clarkson  vested  in  Roy  Congers,  the  adopted 
child,  as  the  only  child  of  John  Clarkson,  un- 
der the  word  '^children,"  used  in  the  statute 
above  noted,  or  the  word  ''heirs,"  in  the  last 
clause  of  said  section.  The  plaintiffs,  how- 
ever, claim,  and  the  circuit  court  so  held,  fol- 
lowing Clarkson  v.  Clarkaon,  125  Mo.  881,  that, 
as  John  Clarkson  had  no  children  livine  at  the 
time  of  his  death,  the  remainder  vested  in  his 
brothers  and  sisters  and  their  descendants. .  It 
is  objected,  further,  that  this  deed  of  adoption 
is  not  legal  and  valid  because  it  does  not  ap- 
pear that  the  father  of  the  adopted  child  con- 
sented to  such  adoption.  The  statute  under 
which  the  deed  of  adoption  was  executed,  pro- 
vides: **If  any  person  in  this  state  shall  desire 
to  adopt  any  child,  or  children,  as  his  or  her 
heir  or  devisee,  it  shall  be  lawful  for  such  per- 
son to  do  the  same  by  deed,  which  deed  shall 
be  executed,  acknowledged,  and  recorded  in 
the  county  of  the  residence  of  the  person  exe- 
cuting the  same,  as  in  the  case  of  conveyance 
of  real  estate."  1  Wagner.  Stat.  p.  256,  §  1. 
No  provision  is  made  by  the  statute,  in  a  case 
like  the  present,  for  the  consent  of  the  natural 
parents  of  the  party  sought  to  be  adopted.  It 
has  been  held  by  this  court  that  neither  the 
natural  parents  nor  guardian  of  the  child  or 
children  proposed  to  be  adopted  are  required 
to  Join  in  the  execution  of  the  deed  of  adoption 
or  consent  thereto  in  order  to  entitle  the  child 
to  inherit  from  the  adopted  parents.  Beinders 
V.  Koppelmann,  68  Mo.  482,  80  Am.  Rep.  802; 
Re  CUmenU,  78  Mo.  352.  The  case  of  LuppU 
V.  Winans,  87  N.  J.  Eq.  245.  relied  upon  by 
plaintiffs  in  support  of  their  position,-  has  no 
application  here.  The  statute  of  New  Jersey 
expressly  requires  the  consent  of  the  parents 
to  the  act  of  adoption.  Under  the  statutes  of 
that  state,  the  act  of  adoption  devests  the  nat- 
ural parents  of  all  control  over  the  child  so 
adopted.  We  are  of  opinion,  therefore,  that 
the  adoption  of  Roy  Congers  in  this  case  was 
valid. 

The  next  inquiry  for  our  determination  is: 
What  are  the  rights   of  the  adopted  child? 
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Can  the  adopted  child  in  this  case  take  prop- 
erty expressly  limited  to  the  ''heirs  of  the  body 
of  the  parents  by  adoption?"  It  is  argued  by 
counsel  for  plaintiffs  that  the  decision  by  this 
court  in  Clarkson  v.  Clarkaon,  125  Mo.  881,  is 
decisive  of  that  question.  In  the  concluding 
paragraph  of  that  opinion  the  court  says: 
**The  defendant  makes  the  point  that  the 
adopted  child  of  John  and  tiarah  Clarkson 
was  a  child  within  the  meaning  of  ihe  statute, 
.  .  .  and  hence  the  remainder  passed  to  the 
adopted  child.  It  is  now  sufficient  to  say  no 
such  question  is  presented  by  this  record.  The 
deed  of  adoption  was  excluded  by  the  trial 
court  on  the  objection  of  the  plaintiif s  who  are 
the  appellants.  The  defendant  took  no  appeal, 
and  is  not,  bv  the  record,  here  complaining  of 
any  ruling  of  the  trial  court."  The  question 
whether  the  adopted  child  was  within  the  pro- 
vision of  the  statute  was  not  in  that  case,  and 
not  before  the  court.  The  court  simply  held, 
as  the  record  in  the  case  showed,  that  John 
Clarkson  left  no  children ;  and,  not  having  a 
father  or  mother  living  at  the  time  of  his  death 
the  remainder  vested  in  his  brothers  and  sisters 
according  to  the  last  clause  of  the  statute. 
The  statute  provides:  "From  the  time  of 
filing  the  deed  with  the  recorder,  the  child  or 
children  adopted  shall  have  the  same  right 
against  the  person  or  persons  executing  the 
same,'  for  support  and  maintenance  and  for 
proper  and  humane  treatment,  as  a  child  has, 
by  law.  against  lawful  parents;  and  such 
adopted  child  shall  have,  in  all  respects,  and 
enjoy  all  such  rights  and  privileges  as 
against  the  persons  executing  the  deed  of 
adoption.  This  provision  shall  not  extend  to 
other  parties,  but  is  wholly  confined  to  parties 
executing  the  deed  of  adoption."  1  Wagner, 
Stat.  p.  256.  §  3.  Adoption  was  unknown  to 
the  common  law,  being  repugnant  to  its  prin- 
ciples and  the  institution  upon  which  it  was 
builded,  but  was  recognized  by  the  civil  law 
from  its  earliest  day,  and  exists  in  this  coun- 
try by  the  statutes  of  every  state  so  far  as  we 
have  had  occasion  to  examine.  The  child  be- 
comes, in  a  legal  sense,  the  child  of  the  adopt- 
Inff  parents,  and  at  the  same  time  remains  the 
child  of  its  natural  parents,  and  is  not  deprived 
of  its  rights  of  inheritance  from  them  unless 
expressly  so  provided  by  statute.  Wagner  v. 
Vamer,  50  Iowa,  584.  In  Moran  v.  Stewart, 
122  Mo.  295,  a  construction  was  put  upon  this 
statute  in  conformity  with  this  view.  Upon 
this  subject  the  court  said:  "This and  other 
sections  of  the  statute  concerning  the  adoption 
of  children  have  been  before  this  court,  di- 
rectly and  indirectly,  on  several  occasions. 
Beinders  v.  Koppdmann^  68  Mo.  482,  80  Am. 
Rep.  802,  94  Mo.  888;  Sharkey  v.  McDermoU, 
91  Mo.  647.  60  Am.  Rep.  270;  Davis  v.  Hen- 
dricks, 99  Mo.  478;  FosburgJiy.  Bogers,  114 Mo. 
122,  19  L.  R.  A.  201.  The  conclusion  to  be 
drawn  from  these  cases,  so  far  as  they  bear 
upon  the  question  in  hand,  is  this:  The  hus- 
band or  wife,  or  both,  may  adopt  a  child  as 
his,  her,  or  their  heir,  and  the  adopted  child 
will  inherit  from  the  adopting  parent  or  par- 
ents, the  same  as  if  born  of  such  adopting 
parent  or  parents  in  lawful  wedlock.  For  all 
the  purposes  of  inheriting  from  the  adopting 
parent  the  adopted  child  oecomes,  and  is.  the 
lawful  child  of  such  adopting  parent."  Such 
89  L.  R.  A. 


has  been  the  generally  accepted  interpretation 
put  upon  the  statute  of  adoption  by  the  Amer- 
ican courts. 

By  the  act  of  adoption,  Roy  Congers  became 
the  child  and  heir,  in  a  certain  sense,  of  John 
and  Sarah  Clarkson;  but  it  does  not  follow 
that  such  adopted  child  takes  the  statutory 
estate  created  under  the  Revised  Statutes  of 
1855,  the  statute  in  force  when  the  deed  in 
question  was  executed.  The  phrase  "bodily 
heirs"  is  a  well-established  technical  term,  and 
is  defined  in  Anderson,  Law  Diet.  508.  as  "an 
heir  begotten  of  the  body;  a  lineal  descend- 
ant." The  words  "children,"  "issue,"  and 
"heirs,"  are  not  synonymous  terms.  The 
rule  of  construction  is  that  technical  words 
or  phrases  which  have  acquired  a  peculiar 
and  appropriate  meaning  in  law  shall  be  con- 
strued according  to  such  peculiar  and  appro- 
priate meaning  unless  it  appears  that  the  words 
were  not  used  in  their  technical  sense.  When 
words  and  phrases  have  received  a  fixed  le- 
gal interpretation  by  repeated  decisions,  such 
words  and  phrases  when  employed  in  deeds 
or  other  written  instruments,  are  to  receive 
such  fixed  legal  interpretation  as  a  long  line 
of  decisions  attached  to  them.  In  conse- 
quence of  the  application  of  this  rule  to  the 
construction  of  the  deed  from  Jabez  to 
John  Clarkson,  it  was  held,  in  Clarkson  ▼. 
Clarkson,  125  Mo.  881,  that  John  Clarkson  only 
acquired  a  life  estate.  That  the  grantor 
therein  named  intended  to  use  the  term  "lx>dily 
heirs"  in  its  primary  technical  sense,  there  cui 
be  no  doubt.  In  Reinders  v.  Koppelman,  94 
Mo.  888,  it  was  held,  in  construing  the  pro- 
visions of  a  will  in  which  the  testator  gave  his 
wife  a  life  estate  in  all  his  property,  and  at  her 
death  one  half  the  remainder  to  the  nearest 
and  lawful  heirs  of  the  testator  and  that  of  his 
wife,  the  testator  and  his  wife  each  hav- 
ing brothers  and  sisters  living  at  the  date  of 
the  will,  that  an  adopted  child  was  not  en- 
titled to  inherit  under  the  provisions  of 
the  will,  but  that  the  remainder  went  lo  the 
brothers  and  sisters  of  the  testator's  wife. 
Upon  this  subject  the  court  said:  "In  com- 
mon parlance,  we  find  that  the  terms,  'heir-at- 
law'  and  'lawful  heirs,*  are  used  indiscrimi- 
nately, 'Ss  synonymous  and  convertible  terms, 
and  whenever  either  is  used,  they  are  invaria- 
bly referred  to  the  heirs  upon  whom  descent  is 
cast  by  law,  and  not  upon  an  heir  by  adoption. 
The  relation  of  an  heir  by  adoption  is  an  ex- 
ceptional and  unusual  one,  and  does  not  come 
within  the  ordinary  and  usual  meaning  of  the 
words,  'lawful  heirs,'  and  those  words  ought 
not  to  be  held  ex  vi  termini,  to  include  an 
adopted  heir."  In  the  concluding  paragraph 
of  the  opinion,  in  speaking  of  the  intention  of 
the  testator,  the  court  remarked:  "It  is  im- 
possible to  believe  that  he  could  have  intended 
the  child  of  a  stranger  manufactured  into  an 
heir  by  deed.  The  testator  devised  to  his 
widow  a  life  estate,  the  remainder  to  others; 
in  that  remainder  she  had  no  interest;  she 
could  neither  convey  it  by  deed  nor  devise  it 
by  will;  she  had  no  more  power  to  convey  it 
by  a  deed  of  adoption  than  by  a  deed  in  any 
other  form;  that  which  she  could  not  do 
directlv,  she  cannot  be  permitted  to  do  indi* 
rectly .  When  the  statute  of  1855,  now  under 
consideration,  was  passed,  there  was  no  law 
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in  this  state  auihorizing  the  adoption  of  chil- 
dren, the  adoption  statutes  not  having  passed 
until  some  years  later.  The  language  of  the 
statute  shows  that  the  legislature  intended  to 
use  the  words  * 'children"  or  "heirs"  in  their 
primary  technical  sense,  as  lineal  descendants 
when  applied  to  **children,"  and  as  heirs  upon 
whom  the  law  cast  the  estate  immediately  on 
the  death  of  the  ancestor  when  applied  to 
heirs,  and  that  a  child  or  heir  by  adoption  was 
not  contemplated.  This  is  unquestionably  in 
line  with  the  drift  of  modern  judicial  thought. 
John  Clarkson,  having  only  a  life  estate  in 
the  premises  in  controversv,  was  powerless  to 
convey  the  remainder  by  deed  of  adoption  or 
by  any  other  method  known  to  law.  If,  then, 
he  could  not  convey  or  in  anv  wise,  dispose  of 
the  remainder,  it  would  be  illogical  to  say 
that,  by  the  contractual  rights  conferred  by  the 
deed  of  adoption,  he  could  convert  a  mere 
stranger  into  an  heir,  so  as  to  work  a  result 
which  was  not  in  his  power  to  effect  by  usual 
methods,  and  thereby  change  the  descent  and 
devolution  of  such  remainder.  It  was  not 
in  the  power  of  John  Clarkson  \ct  take  away 
the  statutory  estate  so  created,  and  vested  in 
his  brothers  and  sisters  if  he  had  no  bodily 
heirs,  and  confer  the  same  upon  an  adopted 
child.  The  right  to  inherit  by  virtue  of  a  deed 
of  adoption  does  not  make  the  beneficiary  a 
•'bodily  heir"— a  child,  in  fact— of  the  adopting 
parent  or  parents.  In  Schafer  v.  Eneu,  54  Pa. 
304,  it  was  held  that  the  adopted  children  are 
not  children  of  the  persons  by  whom  they 
have  been  adopted,  and  that  the  act  of  the 
legislature  in  passing  the  adoption  statute  did 
not  attempt  the  impossible,  the  court  saying: 
"Giving  an  adopted  son  a  right  to  inherit  does 
not  maKe  him  a  son  in  fact,  and  he  is  so  re- 
garded in  law,  only  to  give  the  right  to  in- 
herit." In  the  case  of  Keegan  v.  Oeraghty,  101 
111.  26,  Sheldon,  J.,  in  an  opinion  of  that  court 
holding  that  an  adopted  child  can  take  bv  de- 
scent only  from  the  person  adopting,  and  not 
from  the  lineal  and  collateral  kindred  of  the 
adopting  parent,  uses  this  pertinent  language: 
"We  cannot  admit  this  anomalous  right, 
here  claimed  in  a  stranger  in  blood,  to  take  by 
descent  in  exclusion  of  kindred,  to  be  given  by 
any  doubtful  implication  or  vague  generality 


of  language.  As  against  the  adopted  child 
the  statute  should  be  strictly  construed, 
because  it  is  in  derogation  of  the  general  law 
of  inheritance  which  is  founded  on  natural  re- 
lationship, and  is  a  rule  of  succession  accord- 
ing to  nature  which  has  prevailed  from  time 
immemorial. "  Although  the  above-cited  casea 
may  differ  somewhat  in  detail  from  the  case 
at  bar,  yet  the  principles  upon  which  they  turn 
apply  to  and  are  decisive  of  it.  We  are  there- 
fore of  the  opinion  that,  as  to  the  land  in  con- 
troversy. Hoy  Congers  is  not  to  be  deemed  a 
child,  within  the  meaning  of  the  act  of  1855, 
above  cited,  and  that  the  remainder  does  not 
pass  to  such  adopted  child.  The  authorities 
cited  by  counsel  for  defendant  in  support  of 
their  contention  bear  upon  the  right  of  the 
adopted  child  to  inherit  from  the  adopting 
parents,  and  do  not  affect  the  question  in  this 
case. 

In  the  view  we  have  taken  of  the  case  in- 
volved in  this  record,  the  court  committed  no- 
error  in  refusing  defendant's  first,  second,  and 
third  declarations  of  law.  But  it  is  insisted 
that  the  court  erred  in  refusing  the  seventh 
instruction  asked  in  behalf  of  defendant,  to 
the  effect  that  the  plaintiff  was  not  entitled  to 
recover  rents  and  profits  for  any  period  pre- 
ceding the  commencement  of  this  action.* 
Under  I  4688  of  the  Revised  Statutes  of  1889, 
plaintiff  in  ejectment  is  entitled  to  recover 
only  rents  and  profits  for  a  period  previous  to 
the  commencement  of  an  action,  when  it  is 
shown  on  the  trial  that  the  defendant  had 
knowledge  of  the  plaintiff's  claim  prior  to  the 
commencement  of  the  action.  It  is  conceded 
that  there  was  no  evidence  of  such  knowledge 
in  this  case.  The  law  applicable  to  questions  . 
of  this  nature  has  been  so  often  declared  in 
favor  of  the  contention  of  appellant  that  it  is 
scarcely  necessary  to  repeat  it.  See  Robidotut 
V.  Oasieleggi,  81  Mo.  459,  and  cases  cited. 

For  the  refusal  to  give  plaintiff's  seventh  in- 
struction, ike  ease  is  reversed  and  remanded,, 
with  directions  that  judgment  be  entered  in 
accordance  with  the  views  herein  expressed, 
computing  rents  and  profits  from  February  25. 
1895,  the  date  of  the  institution  of  this  suit. 

Brace»P.  J.,  and  Williams,  J.,  concur 
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*1.   Where  land  is  surveyed  and  plat- 
ted into  an  addition  to  a  city*  In  pur- 

*  Headnotes  by  Raoan,  C. 


suanoe  of  the  statute,  the  fee-simple  title  to 
the  streets  and  alleys  of  such  addition  thereby 
vests  In  the  public. 

8.  But  the  pubUe  holds  the  title  to  such 
streets  and  alleys  In  trust  for  the  use  for  which 
they  were  dedicated. 

8.  Such  a  g^ant  oonstmed»  and  held  that 
it  contemplated  the  right  of  the  public  to  use 
the  streets  for  the  purpose  of  passage  by  such 
means  as  it  migrht  see  fit  to  employ^  but  the 


Note.— As  to  additional  burden  of  electric  rai  1 
way  in  street,  see  iiote  to  Western  Railway  of  Ala. 
T.  Alabama  Grank  Trunk  R.  Co.  (Ala.)  17  L.  R. 
A.  478;  also  State,  Kennelly,  v.  Jersey  City  (N.  J. 
L.)  26  L.  R.  A.  281;  State,  Roebllng,  v.  Trenton 
Pass.  R.  Co.  (N.  J.  L.)  83  L.  R.  A.  m. 
89  L.  R.  A. 


As  to  such  railways  as  additional  burdens  on 
country  roads,  see  Pennsylvania  R.  Co.  v.  Mont- 
gomery County  Pass.  R.  Co.  (Pa.)  27  L.  R.  A.  786. 
Chicago  &  N.  W.  R.  Co.  v.  Milwaukee,  R.  8c  K.  E.* 
R.  Co.  (Wis.)  87  L.  R.  A.  866;  Zehren  v.  Milwaukee 
Electric  R.  &  L.  Co.  (Wis.)  —  L.  R.  A.  —. 
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ffrant  did  not  contemplate  that  any  person 
should  exclusively  and  permanently  appropriate 
any  portion  of  a  street  to  his  own  use,  to  the 
continued  exclusion  of  the  remainder  of  the 
public  therefrom. 

4.  Whether  the  use  made  of  a  street  ie 
an  additional  burden  upon  the  easement 
does  not  depend  upon  the  motive  power  which 
moves  the  vehicles  employed  in  such  use,  but  de- 
pends upon  whether  the  vehicle  and  appliances 
used  in  and  necessary  to  effectuate  the  purpose 
permanently  and  exclusively  occupy  a  portion 
of  the  street,  to  the  continued  exclusion  of  the 
rest  of  the  public  therefrom. 

t6.  A  corporation  oonstmeted  in  a  street 
its  railway  tracks,  and  set  poles  at 
stated  distances  apart  on  either  side  of  said 
tracks,  near  the  margin  of  said  streets.  On 
these  poles  it  placed  wires,  and  used  these  poles 
and  wires  for  the  moving  of  its  cars  on  said  tracks 
by  electricity.  An  abutting  lotowner  sued  the 
railway  company  for  damages,  alleging  In  his 
petition  that  the  continued  existence  in  the  street 
opposite  his  property  of  the  poles  apd  wires  In- 
terfered with  his  Ingress  to  and  egress  from  his 
premises  and  depreciated  them  in  value.  Held^ 
that  the  petition  stated  a  cause  of  action. 

'H.  What  acts»  omissions,  fikcts,  and  eloP' 
cnmstances  are  competent  evidence 
of  damages,  to  be  considered  by  a  jury,  are  ques- 

'  tions  of  law  for  the  court;  but  whether  such 
acts,  omissions,  facts,  or  circumstances  affc<^  an 
owner^s  property,and  damage  it,  and  the  amount 
of  such  damages,  are  for  the  Jury. 

'7.  It  seems  that  by  reason  of  article  1, 
•  81,  of  onr  Constitntion,  it  is  not  abso. 
lutely  essential  that  the  poles  and  wires  of  an 
electric  street-railway  company  should  be  held, 
as  a  matter  of  law,  to  be  an  additional  burden 
upon  the  easement,  in  order  to  entitle  the  abut- 
ting lotowner  to  compensation  for  the  deprecia- 
tion to  his  real  estate,  caused  by  the  permanent 
.  and  continued  presence  in  the  street  in  front 
thereof  of  such  poles  and  wires. 

(February  2, 1866.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  JudgmeDt  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  obstruction  by  defendant  of  a 
street  in  front  of  plaintiff's  property.  Se- 
cersed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mesar».  Brome»  Andrews*  ft  Sheean 
and  H.  C.  Brome  for  plaintiff  in  error. 

Mr.  John  L.  Webster,  for  defendant  in 
error: 

The  construction  or  operation  of  a  street 
railway  along  the  streets  cannot  be  made  the 
foundation  of  an  action  for  damages  by  an 
abutting  property  owner. 

Taggart  v.  Newport  Street  R.  Co,  16  R.  I. 
668,  7  L.  R  A.  205;  Williams  v.  Oily  Electric 
Street  R.  Co.  41  Fed.  Rep.  556;  HalMyT.  Rapid 
Transit  Street  R,  Co.  47  N.  J.  Eq.  380;  Koc/i  v. 
North  Ave.R.  Co.  75  Md.  222,  15  L.  R.  A.  377; 
Texas  d  P.  R.  Co.  v.  Rosedale  Street  R.  Co.  64 
Tex.  80,  53  Am.  Rep.  739. 

The  construction  and  operation  of  a  street 
railway  is  not  casting  any  additional  servitude 
upon  the  street,  and  a  railway  company  is  not 
liable  to  the  abutting  property  owner  for  dam- 
ages arising  from  the  construction  and  opera- 
tion of  the  road. 
:89  L.  R.  A. 


Atty,  Oen.  v.  Jietropoliian  R.  Go.  125  Mass. 
515,  28  Am.  Rep.  264;  Fulton  v.  Short  RmtU 
R,  Transfer  Co.  85  Ey.  640;  Orand  Rapids  ^ 
L  R  Co.  y.  Heisel,  88  Mich.  62,  81  Am.  Rep. 
806;  Briggs  Y.^Lewiston  &  A.  Horse  R.  Co.m 
Me.  863;  Hobart  ▼.  MiltoaukeeCityfi.  Co.  27  Wis. 
194,  9  Am.  Rep.  461;  BUiott  v.  Fairhawn  dk 
W,  R.  Co.  82  Conn.  579;  Oitisens'  Coach  Co. 
V.  Camden  Horse  R.  Co.  88  K.  J.  £q.  267,  86 
Am.  Rep.  542;  Carson  r. Central  R.Co.  85  Cal. 
325;  NeweU  v.  Minneapoli%  L.  duM.  R.  Co.  85 
Minn.  112,  59  Am.  Rep.  808;  KeUinger  v. 
Forty-second  <fc  Q.  Street  Ferry  R  Go.  ^  N. 
Y.  206;  Finch  v.  Riverside  <&  A.  R.  Co.  87  CaL 
597. 

Rag^n,.  C  filed  the  following  opinion: 
Minnie  L.  Jajnes  brought  this  suit  to  the 
district  court  of  Douglas  county  against  the 
Omaha  Street-Railway  Company,  hereinafter 
called  the  ''Railway  Company,"  a  corporation 
organized  under  the  laws  of  the  state,  and 
owning  and  operating  an  electric  street  railway 
in  the  streets  of  the  city  of  Omaha,  by  per- 
mission of  the  city's  authority.  Jaynea  in 
her  petition  alleged,  among  other  things,  that 
she  was  the  owner  of  lot  8,  in  block  15,  in  R. 
V.  Smith's  addition  to  the  city  of  Omaha; 
that  said  lot  was  a  tract  of  land  248  feet  in 
length  east  and  west,  and  66  feet  in  width 
north  and  south;  that  it  was  bounded  on  the 
east  by  Sixteenth  street,  and  on  the  south  by 
Clark  street;  that  the  railway  company  had 
constructed  its  railway  over  and  upon  and 
along  the  surface  of  said  Sixteenth  and  Clark 
streets,  in  front  of  her  property,  and  was 
operating  its  cars  thereon,  the  motive  power 
being  electricity;  that  the  railway  company, 
for  the  purpose  of  so  operating  its  cars,  had 
erected  poles  on  either  dde  of  said  streets  ad- 
jacent to  her  premises,  and  placed  a  wire  upon 
said  poles  parallel  to  the  railway  track,  and 
had  strung  wires  across  said  streets  on  said 
poles;  that,  by  reason  of  such  constructioo 
and  operation  of  said  railway  on  said  tracks 
adjacent  to  said  premises,  the  value  of  the  lat- 
ter had  been  greatly  depreciated;  that  the  loca- 
tion of  the  poles  and  wires  of  the  railway  com- 
pany  in  said  streets  interfered  with  Jay&es'a 
ingress  to  and  egress  from  her  property,  and 
thereby  depreciated  its  value.  There  was  a 
praver  for  a  judgment  for  damages.  To  this 
petition  the  railway  company  filed  a  general 
demurrer,  based  on  its  contention  that  the  pe- 
tition did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  district  court  sus- 
tained the  demurrer,  and  dismissed  the  peti- 
tion, and  Jaynes  brings  that  judgment  here 
for  review  on  error. 

1.  By  §§  104-106,  art.  1,  chap.  14,  Comp. 
Stat.  1897,  it  is  made  the  duty  of  every  original 
owner  or  proprietor  of  any  tract  of  land,  who 
shall  subaivide  the  same  for  the  purpose  of 
laying  it  out  in  an  addition  to  a  city,  to  cause 
a  plat  of  such  subdivision  to  be  made,  with 
reference  to  known  or  permanent  monumentB, 
and  in  such  plat  give  the  dimensions  and  the 
courses  of  all  streets  and  alleys  established 
thereby,  and  to  execute  and  acknowledge  this 
plat  before  some  officer  authorized  to  take  ac- 
knowledgments of  deeds,  and,  when  so  exe- 
cuted, to  file  such  plat  for  record  in  the  oflSce 
of  the  register  of  deeds  of  the  proper  county. 
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The  acknowledgment  and  record  of  such  an 
instrument  is  equivalent  to  a  deed  in  fee  sim- 
ple of  such  portion  of  the  premises  platted  as 
is  on  such  plat  set  apart  for  streets  and  other 
public  purposes.  Assuming  that  Smith  was 
the  original  owner  of  the  lands  out  of  which 
the  lots  of  Jaynes  were  carved,  and  that  he 
complied  with  the  statute  just  quoted,  and 
thereby  dedicated  these  streets  to  the  public, 
and  thereby  conveyed  the  fee- simple  title  Of 
these  streets  to  the  city  of  Omaha;  we  have 
the  question :  For  what  purpose  was  this  dedi- 
cation or  grant  made?  The  particular  pur- 
poses which  were  in  the  mind  of  the  owner  at 
the  time  he  made  this  dedication  or  grant  are 
not  expressed  therein;  and  the  question  there- 
fore is,  For  what  purpose  does  the  law  imply 
or  presume  the  owner  granted  these  streets  to 
the  public?  Is  the  construction  and  operation 
of  such  an  electric  railway  as  the  one  here,  on 
the  surface  of  these  streets,  embraced  in  the 
purposes  for  which  the  original  owner  dedi- 
cated these  streets  to  the  puolic?  Or,  in  the 
language  of  the  lawbooks,  is  the  construction 
and  operation  of  this  street  railway  an  addi- 
tional burden  or  servitude  on  the  easement 
granted? 

It  is  said  by  Booth  in  g  83  of  his  work  on 
Street  Railways,  that  the  courts  of  last  resort 
of  the  country,  to  which  the  question  has  been 
presented,  have  all  decided  that  the  construc- 
tion and  operation  of  such  a  street  railway  as 
the  one  in  question  here  was  not  an  additional 
servitude  to  those  embraced  in  the  original 
grant.  The  courts  referred  to  by  this  author 
are  Kentucky,  Michigan,  Maryland,  New  Jer- 
sey, Pennsylvania,  Rhode  Island,  Utah,  and 
the  United  States  circuit  court  for  the  district 
of  Arkansas.  We  shall  briefly  examine  these 
cases. 

The  Kentucky  case  was  decided  in  1898, 
and  is  LauimUe  Bagging  Mfg,  Co.  v.  Cen- 
traX  Pass.  E.  Co.  95  Ky.  50.  It  was  an  appli- 
cation for  an  injunction  by  the  owner  of  a  lot 
fronting  on  a  street  to  enjoin  the  construction 
and  maintenance  of  an  electric  street  railway 
on  two  grounds:  (1)  That  it  would  interfere 
with  the  lotowner's  accustomed  use  of  the 
street  for  backing  vehicles  up  to  his  ware- 
house; (2)  would  be  dangerous  to  those  resid- 
ing or  doing  business  on  the  street.  The  nisi 
prius  court  denied  the  application  for  injunc- 
tion, and  its  judgment  was  aflSrmed  by  the 
court  of  appeals;  but  the  question  as  to 
whether  the  construction  und  operation  of  the 
street  railway  was  an  additional  burden  is  not 
mentioned  in  the  case,  nor  is  the  question  as 
to  whether  the  street-railway  company  would 
be  liable  to  damages  for  the  injury  done  to 
the  lotowner's  property  by  the  construction 
and  operation  of  the  railway  either  argued  or 
discussed  in  the  opinion:  and  though  the 
question  as  to  whether  electric  street  railways 
were  additional  burdens  had,  prior  to  that 
date,  been  presented  to  several  courts  of  last 
resort,  no  case  of  any  court  is  cited  in  the 
opinion. 

The  case  from  the  United  States  circuit 
court  for  the  district  of  Arkansas  is  Wtlliams 
y.  City  Electric  Street  R.  Co.  41  Fed.  Rep.  556. 
In  that  case  the  United  States  circuit  court 
Jheld  that  the  construction  and  operation  of  a 
street  railway  on  the  streets  of  a  city  was  not 
1)9  L.  R.  A. 


an  additional  burden  simply  because  of  the 
fact  that  the  cars  were  moved  by  steam.  That 
was  the  only  point  in  the  case.  No  such  ques- 
tion as  the  one  here  was  involved  in  the  Ar- 
kansas case. 

The  Utah  case  referred  to  is  ^den  City  R 
Co.  V.  Ogden  City,  7  Utah,  207.  This  case  was 
decided  in  1891.  and  was  an  application  for 
an  injunction  by  the  Ogden  City  Railway 
Company  against  Ogden  city  and  another 
railway  companv,  to  enjoin  Ogden  city  from 
carrying  into  effect  an  ordinance  granting  to 
this  other  railway  company  permission  to  lay 
a  double-tracked  street  railway  in  a  certain 
street  of  O^den  city, — the  contention  of  the  Og- 
den City  Railway  Company  being  that  in  1888 
Ogden  city  by  ordinance  had  granted  it  per- 
mission to  lay  down  a  double-tracked  street 
railway  in  said  streets;  that  it  had  already  con- 
structed a  single  track,  with  turnouts,  in  that 
street;  and  that  if  the  other  railway  company 
was  granted  permission  to  construct  another 
double-track  railway  in  the  same  street,  the 
streets  would  be  so  obstructed  by  the  four 
tracks  as  to  interfere  with  other  modes  of 
travel: and  that  if  the  defendant  street-railway 
company,  in  constructing  its  track,  should  use 
poles  and  wires,  the  plaintiff  street  railway's 
property  wquld  be  greatly  damaged  thereby. 
The  injunction  was  denied.  The  court  said: 
*'The  allegations  of  fact  are  not  sufficient  to 
warrant  an  injunction  on  the  ground  that  the 
construction  of  the  defendant's  railway  would 
damage  the  abutting  property  by  materially 
interfering  with  rights  appurtenant  thereto." 
We  do  not  think  this  is  an  adjudication  that 
the  construction  and  operation  of  an  electric 
street  railway  in  the  streets  of  a  city  is  not  an 
additional  burden;  and,  though  that  question 
had  prior  to  that  time  been  l^fore  the  courts 
of  Rhode  Island  and  New  Jersey,  the  opinions 
in  those  cases  are  not  referred  to,  nor  is  there 
an  opinion  of  any  other  court  mentioned. 

The  earliest  case  that  we  have  been  able  to 
find  in  which  the  question  under  consideration 
was  decided  is  Taggart  v.  Newport  Street  R. 
Co.  16  R.  I.  668,  7  L.  R.  A.  205,  decided  in 
January,  1890.  This  was  an  application  for 
an  injunction  by  abutting  property  owners  to 
enjoin  the  street-railway  company  from  erect- 
ing poles  and  wires,  as  concomitants  of  their 
street  railway,  in  front  of  the  complainant's 
property.  It  appears  that  prior  to  the  time 
the  suit  was  brought  the  street-railway  com- 
pany had  been  using  horses  to  move  its  cars, 
and  were  about  to  substitute  electricity  .as  a 
motive  power.  In  the  opinion  the  court  enu- 
merates the  grounds  upon  which  the  injunc- 
tion was  asked  as  (1)  that  the  street-railway 
company  had  not  given  certain  notices  required 
by  the  law  of  its  incorporation;  (2)  that  the  use 
of  electricity  was  illegal,  as  the  statute  creat- 
ing the  street-railway  company  authorized  it 
to  use  as  a  motive  power,  '*steam,  horse,  or 
other  power  as  the  councils  of  said  city  and 
towns  may  from  time  to  time  direct;"  (8)  that 
the  erection  of  the  poles  was  prohibited  by  the 
act  incorporating  the  street-railway  company, 
as  that  act  provided  that  the  street  railway 
should  be  used,  constructed,  and  operated  so 
that  *'8uch  corporation  shall  not  encumber  any 
portion  of  the  streets  occupied  by  such  tracks. ' 
The  court  held  that  the  company  had  given 
48 
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the  notice  required  by  statute;  that  the  use  of 
electricity  as  a  motive  power  was  expressed 
within  the  law  creating  the  corporation ;  aud 
that  the  poles  in  the  street  were  not  an  encum- 
brance, within  the  meaning  of  the  act  creating 
the  corporation,  taking  Webster's  definition  of 
the  word  "encumber.'  The  court  denied  the 
ID  junction,  and  said  in  the  fifth  point  of  the 
syllabus  [19  Atl.  326]:  **The  change  of 
the  power  by  which  a  street  railway  is  oper- 
ated from  horse-power  to  electricity,  and  the 
erection  of  poles  necessary  for  its  operation, 
does  not  impose  an  additional  burden  on  the 
abutting  property  owners. "  The  court  reached 
this  conclusion,  that  the  street  railway,  with 
its  poles  and  wires,  was  not  an  additional  bur- 
den, by  finding  that  the  electric  street  railway 
company  did  not  occupy  the  streets  any  more 
exclusively  than  it  would  if  operated  by  horse 
power.  There  is  no  question  that  the  law  of 
the  case  was  correctly  laid  down  if  the  evi- 
dence, or  the  record  on  its  face,  sustains  the 
finding  of  fact  made  by  the  court  that  the  elec- 
tric street  railway  no  more  exclusively  oc- 
cupies the  street  than  an  ordinary  horse  rail- 
wav. 

The  Rhode  Island  case  just  noticed  was 
quoted  as  an  authority  for  the  proposition  that 
an  electric  street  railway  is  not  an  additional 
burden  by  the  supreme  court  of  New  Jersey 
in  December,  1890,  in  EcUsey  v.  Rapid  Transit 
Street  B.  Co,  47  N.  J.  Eq.  880.  In  this  case 
an  abutting  lotowner  sought  to  enjoin  a  street- 
railway  compan;^  from  building  its  track  in  a 
street  opposite  his  premises,  and  from  erecting 
certain  iron  poles  in  the  center  of  the  street, 
to  be  used  in  the  operation  of  its  cars.  The 
court  denied  the  injunction,  and  held  that  the 
placing  of  the  poles  in  the  middle  of  the  street, 
for  the  purpose  of  using  electricity  for  street- 
car propulsion,  did  not  impose  a  new  servi- 
tude on  the  land  in  the  street.  But  it  would 
seem,  from  a  reading  of  the  opinion,  that  the 
complalnant^s  application  for  an  injunction 
was  denied  on  the  ground  of  the  court's  doubt 
as  to  whether  the  complainant's  property  had 
been  or  would  be  damaged  by  the  erection  of 
these  poles  in  the  center  of  the  street  opposite 
his  property.  The  court  said:  "It  is  true  there 
is  a  very  small  space  in  the  middle  of  the  street 
over  which  a  wagon  approaching  the  entrance 
cannot  pass,  but  it  mav  phss  on  either  side. 
Besides,  the  distance  of  the  pole  from  the  en- 
trance renders  it  veiy  improbable,  as  it  seems 
to  me,  that  a  wagon,  in  passing  from  the  street 
to  the  entrance,  would,  if  there  was  no  pole 
there',  pass  over  this  space  one  time  in  fifty. 
Certain  it  is  that,  even  if  it  be  true  that  the 
pole  diminishes  the  complainant's  means  of 
access  to  the  entrance,  the  diminution  is  so 
insi^ificant  as  to  lay  no  ground  for  relief  in 
equity.  A  doubt  as  to  whether  the  complain- 
ant's land  in  the  street  has  been  appropriated 
to  a  purpose  for  which  the  public  have  no  right 
to  use  It  will,  at  this  stage  of  the  cause,  be 
fatal  to  his  claim  to  an  injunction.  ...  It 
is  impossible  to  emphasize  too  strongly  the 
rule  so  often  enforced  in  this  court,  that  a 
preliminary  injunction  will  not  be  allowed 
where  either  the  complainant's  right,  which 
he  seeks  to  have  protected  in  limine  by  an  in- 
terlocutory injunction,  is  in  doubt,  or  where 
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the  injury  which  may  result  from  the  invasion 
of  that  right  is  not  irreparable." 

The  supreme  court  of  Pennsylvania  in  Janu- 
ary, 1891,  in  Lockliart  v.  Craig  Street  H.  Co. 
189  Pa.  419,  referred  to  the  Rhode  Island  case 
as  being  directly  in  point,  and,  if  good  law, 
controlling  the  case  under  consideration.  The 
Pennsylvania  case  was  an  application  for  an 
injunction  by  abutting  property  owners  to  re- 
strain the  street-railway  company  from  con- 
structing and  operating  its  road  in  a  street  in 
front  of  the  complainants'  property.  The 
court  denied  the  injunction,  and  stated  the 
question  to  be  whether  the  construction  of 
the  street  railway,  with  its  poles  and  wires, 
amounted  to  a  taking  of  the  property  of  the 
complainants  without  compensation.  The 
court  said:  "The  placing  of  tha  wires  over 
the  streets  does  not  appear  to  be  a  taking  of 
plaintiif 's  property.  The  streets  are  dedicated 
to  the  public  use,  and  a  citizen  has  certain  spe- 
cial rights,  as  an  abutting  owner,  but  I  cannot 
see  how  a  wire  run  through  the  air  above  the 
streets  can  be  said  to  be  a  taking,  injury,  or  a 
destroying  of  his  property.  But  another  ques- 
tion arises  in  reference  to  the  posts  placed  in 
the  ground  for  the  support  of  the  wires  by 
means  of  which  the  cars  are  moved.  .  .  . 
And  it  may  be  now  taken  as  settled  that  the 
owner's  rights  as  to  abutting  property  are  sub- 
ject to  the  paramount  right  of  the  public,  and 
the  rights  of  the  public  are  not  limited  to  a 
mere  right  of  way,  but  extend  to  all  beneficial 
legitimate  street  uses,  such  as  the  public  may 
from  lime  to  time  require.  .  .  .  The  case  of 
Taggart  v.  Newport  Street  B.  Co,  16  R.  I.  668, 
7L.  R.  A-205,  .  .  .  is  directly  in  point,  and, 
if  good  law.  covers  the  case  in  hand.  My  own 
impression  is  that  the  use  of  poles,  wires,  and 
other  necessary  appliances,  such  as  are  pro- 
posed to  be  used  by  defendants,  is  not,  in  any 
respect,  a  greater  interference  with  the  owner- 
ship of  the  adjoining  propertv  owner  on  a 
street  than  the  use  of  streets  for  fire  plugs, 
horse  troughs,"  etc.  "To  my  mind,  the  power 
in  the  Craig  Street  Railway  Company  to  con- 
struct and  maintain  a  railroad,  on  compliance 
with  the  terms  of  the  act  under  which  it  was 
incorporated,  is  clear,  and  that  these  defend- 
ants have  shown  a  legal  right  to  proceed  and 
construct  the  railway  contemplated  by  them, 
unless  the  failure  to  provide  means  by  which 
the  plaintiff  may  have  such  damages  as  they 
may  sustain,  assessed  and  paid,  or  secured  in 
advance,  renders  the  act  unconstitutional 
Upon  this  question  I  am  not  free  from  doubt, 
but  the  decided  inclination  of  my  mind  Is  that 
the  act  is  not  unconstitutional  for  that  reason, 
because  the  uses  of  the  streets  for  the  purpose 
of  applying  motive  power  in  the  manner  pro- 
posed is  not  such  a  new  use  as  in  cities  should 
be  treated  as  outside  the  proper  purpose  for 
which  streets  will  be  held  to  have  been  origi- 
nally dedicated  to  the  public  use.  Taggart 
V.  Newport  Street  R.  Co.  before  cited,  is  ex- 
actly in  point.  The  case  presented  by  plain- 
tiffs is  certainly  not  so  clear  from  doubt  that 
a  chancellor  should  grant  an  injunction,  sum- 
marily stopping  a  great  public  improvement 
before  final  hearing,  more  particularly  if  the 
position  taken  by  plaintiffs  is  correct,  and  de- 
fendants have  no  legal  right  to  take  posseasioD 
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of  the  streets,  as  theY  are  about  to  do.  A  com- 
mon-law action  will  compel  them  to  pay  all 
damages  arising  to  plaintiffs,  and  thereafter 
equity  would  probably  afford  a  complete  rem- 
COY,  by  which  the  wrong  done  them  could  be 
fully  corrected."  It  seems  from  this  that  the 
supreme  court  of  PennsylYania  did  not  decide, 
at  least  in  this  case,  that  an  abutting  property 
owner  was  remediless  if  the  construction  of 
the  street  railway  in  front  of  his  property  dam- 
aged it,  but  denied  the  abutting  property 
owner  an  injunction  to  restrain  the  erection  of 
the  improYemenc,  leaYing  the  Question  as  to 
whether  he  was  damaged,  and,  if  so,  how 
much,  to  the  law  courts. 

In  Detroit  City  R.  Co.  y.  MilU,  85  Mich.  634, 
decided  May,  1891,  the  street  rail  way  company 
was  erecting  its  poles  and  constructing  its 
track  in  a  street  in  front  of  a  lotowner's  prop- 
erty. The  lotowner  cut  the  poles  down,  and 
threatened  to  continue  to  do  so  as  long  as  they 
were  erected,  and  thereupon  the  railway  com- 
pany enjoined  the  lotowner  from  interfering 
"vith  its  construction  of  its  railway.  The  nisi 
2)riu8  court  made  the  injunction  perpetual. 
The  property  owner  appealed,  and  the  supreme 
court  affirmed  the  judgment.  The  question 
as  to  whether  the  proposed  erection  of  the 
poles  and  wires  and  tracks  on  the  street  con- 
stituted an  additional  burden  upon  the  ease 
ment  seems  to  have  been  much  discussed  in 
the  case.  In  the  syllabus  [48  N.  W.  1007]  the 
court  said:  * 'The  use  of  the  street  for  street 
railways,  in  such  a  way  as  not  to  interfere 
with  the  right  of  a  lotowner,  as  one  of  the 
public  to  pass  and  repass  thereon,  or  with  the 
right  of  ingress  or  egress  to  and  from  his  lot, 
does  not  impose  a  new  burden  and  servitude, 
additional  to  what  was  implied  by  the  dedica- 
tion, which  it  is  beyond  the  power  of  the  city 
to  authorize  without  additional  compensation 
to  the  abutting  lotowners."  The  court  was 
composed  of  five  judges.  Two  of  these  judges 
seem  to  have  been  of  opinion  that  the  street 
railway  involved  in  the  action,  as  it  was  pro- 
posed to  be  constructed,  was  not  or  would  not 
be  an  additional  burden  upon  the  easement. 
Two  of  the  judges  dissented  from  that  opin- 
ion, and  the  third  concurred  in  affirming  the 
Judgment  of  the  lower  court,  but  said:  '*I  am 
not  prepared  to  say  that  the  construction  of  a 
street- railroad  track  in  a  street  is  of  itself  no 
additional  burden  or  servitude  upon  the  street. 
I  think  it  is,  but  to  what  extent  depends  upon 
all  the  facts  and  circumstances  under  which  it 
is  imposed." 

The  cases  heretofore  alluded  to  from  Ken- 
tucky, New  Jersey,  and  Pennsylvania  are  re- 
ferred to  in  the  majority  opinion  as  authorities 
for  the  proposition  that  an  electric  street-rail> 
wav  track,  with  its  wires  and  poles,  is  not  an 
additional  burden.  But  the  most  that  can  be 
said  for  the  Michigan  case  is  that  whether  such 
a  street  railway  is  or  is  not  an  additional  bur- 
den is  a  question  of  fact,  depending  upon 
whether  or  not  it  is  so  operated  and  con- 
structed as  to  interfere  with  the  lotowner's 
right  of  ingress  and  egress  to  and  from  his 
property  and  his  free  use  of  the  street. 

The  Maryland  case  referred  to  by  Booth  is 
Koch  V.  north  Ave,  B.  Co.  (decided  Jan.  1892), 
75  3ld.  222.  15  L.  R.  A.  377.  It  was  an  appli- 
cation by  abutting  lotowners  to  en  join  a  street- 
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railway  company  from  constructing  its  road 
in  a  certain  street  in  front  of  their  property. 
The  application  was  based  upon  four  grounds: 
(I)  That  the  defendant  was  not  lawfully  in- 
corporated; (2)  that  it  had  no  right  to  lay 
tracks  of  its  own  outside  of  tracks  already  laid 
in  the  street  bv  street-rail  wav  companies;  (3) 
that  the  city  of  Baltimore  had  no  authority  to 
authorize  the  railway  to  use  electricity  as  a 
motive  power;  (4)  that  the  road  proposed  to 
be  built  was  an  elevated  road,  within  the 
meaning  of  the  statute,  which  provided  that 
no  elevated  road  should  be  built  in  that  street. 
The  court  overruled  each  of  these  contentions, 
and  denied  the  injunction.  The  cases  already 
alluded  to  from  Rhode  Island,  New  Jersey, 
Pennsylvania,  and  the  Federal  district  of  Ar- 
kansas are  referred  to  in  the  opinion,  and  it  is 
said  of  them  that  "they  proceed  on  the  princi- 
ple that  a  street  is  a  way  set  apart  for  public 
travel,  and  that  the  use  of  electricity  for  pro- 
pelling street  cars  is  but  a  new  and  improved 
motive  power,  in  no  manner  inconsistent  with 
the  uses  and  purposes  for  which  streets  were 
opened  and  dedicated  as  ways  for  public 
travel. "  And  the  court  decides  that  the  use  of 
electricity  as  a  motive  power  for  street  cars 
does  not  impose  a  new  servitude  upon  the 
streets,  so  as  to  entitle  the  abutting  owner  to 
compensation.  But  the  question  as  to  whether 
poles  and  wires  placed  in  a  street  in  front  of 
an  abutting  owner's  premises  constituted  an 
additional  servitude,  entitling  him  to  compen- 
sation, was  neither  presented  to  nor  decided 
by  the  court. 

In  San  Antonio  Rtipid  Trantit  Street  R.  Co, 
V.  Limburger  [88  Tex.  79]  80  S.  W.  538,  "the 
supreme  court  of  Texas  held  that  the  use  of  a 
street  for  an  electric  railway  does  not  impose 
an  additional  burden  or  servitude  to  that  im- 
plied by  the  dedication."  That  was  an  action 
by  an  abutting  property  owner  against  astreet- 
railwav  company  to  recover  damages  which  he 
alleged  his  property  had  sustainea  by  the  con- 
struction of  a  street-railway  track  between  the 
curb  of  the  street  and  another  railway  track  in 
the  street.  The  cases  hereinbefore  referred 
to  were  cited  by  the  supreme  court  of  Texas 
as  authorities  for  the  conclusion  reached  by  it. 
But  it  is  to  be  noticed  that  in  the  Texas  case 
thare  is  not  one  word  on  the  subject  of  poles 
and  wires.  It  does  not  appear  whether  or  not 
this  street-railway  company  used  any  poles 
and  wires  for  the  operation  of  its  road.  So 
far  as  the  opinion  discloses,  the  whole  com- 
plaint of  the  abutting  property  owner  was  the 
presence  in  the  street  in  front  of  his  property 
of  the  tracks  and  the  cars  thereon.  These  are 
all  the  cases  which  I  have  been  able  to  find' 
which  hold  (if  they  do)  that  an  electric  street 
railway,  with  its  'concomitants  of  poles  and 
wires,  is  not  an  additional  burden,  and,  if  the 
abutting  owner's  property  is  damaged  by  the 
use  of  the  streets  for  such  poles  and  wires,  that 
he  has  no  remedy  for  such  damages. 

The  leading  case  is  the  Rhode  Island  case, 
and  the  conclusion  reached  there  was  predi- 
cated upon  the  court's  finding  that  the  electric 
street  railway  did  not  occupy  any  more  ex- 
clusively any  portion  of  the  street  than  an  or- 
dinary horse  railway  would.  If  all  the  other 
cases  follow  the  Rhode  Island  case,  and  if  it 
can  be  said  that  these  cases  are  authority  for 
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the  proposition  contended  for  here,  that  an 
electric  street  railway,  with  its  wires  and  poles, 
is  not  an  additional  burden,  then  it  is  worth 
while  to  observe  that  the  principle  upon  which 
the  cases  rest  is  the  one  mentioned  by  the 
Rhode  Island  court,  namely,  not  an  exclusive 
and  continued  occupation  of  a  part  of  a  street 
to  the  exclusion  of  the  rest  of  the  public.  That 
principle  is  sound.  But  in  the  case  at  bar 
there  is  no  room  for  the  conclusion  that  the 
stree^railway  company,  by  the  poles  and  wires 
which  it  has  placed  in  the  street,  does  not  ex- 
clusively occupy  a  portion  of  that  street  to  the 
exclusion  of  the  rest  of  the  public. 

Looking  at  the  original  platting  of  Jaynes' 
property,  and  the  dedication  made  by  the  then 
owner  of  the  lots  of  a  part  of  it  for  a  street, 
we  think  the  true  construction  of  the  grant 
made  is  this:  That  the  grantor  intended  that 
the  street  should  be  used  for  the  purpose  of 
enabling  the  public  to  pass  and  repass  thereon; 
that  it  might  pass  on  foot,  on  horseback,  or  in 
vehicles,  and  that  whether  the  motive  power 
of  the  vehicles  should  be  steam,  electricity, 
horse  power,  compressed  air,  or  any  other 
power.  The  grant  contemplated  the  right  of 
the  public  to  temporarily  use'any  part  and  all 
of  these  streets  for  the  purpose  of  passing  over 
them  in  any  manner  that  it  might  choose,  and 
by  such  means  as  it  might  see  fit  to  employ. 
But  the  grant  did  not  contemplate  that  any 
person  or  corporation  might  exclusively  and 
permanently  appropriate  any  part  of  these 
streets  to  its  use,  to  the  continued  exclusion  of 
the  rest  of  the  public. 

In  the  case  at  bar  the  railway  company, 
with  its  poles  and  wires,  has  exclusively  ap- 
propriated a  portion  of  these  streets  to  its  own 
use,  to  the  exclusion  of  the  rest  of  the  public. 
If  the  railway  company  were  moving  its  cars 
on  the  surface  of  these  streets  by  electric  power, 
without  so  permanently  and  exclusively  oc- 
cupying any  portion  of  the  street,  we  do  not 
thmk  the  mere  fact  that  the  motive  power  used 
was  electricity  would  take  the  use  out  of  the 
purpose  contemplated  by  the  original  grant. 
The  use  made  of  these  streets  by  the  railway 
company  is  not  one  in  common  with  that  of 
the  public  generally.  Its  poles  and  wires  re- 
main, and  must  remain,  and  exclusively  oc- 
cupy, particular  portions  of  the  street,  and 
continuously  exclude  the  public  from  such  por- 
tions. Whether  a  use  made  of  a  street  is  an 
additional  burden  upon  the  easement  we  do 
not  think  depends  upon  the  motive  power 
which  moves  the  vehicle  employed.  It  de- 
pends upon  the  question  whether  the  vehicle 
and  appliances  used  in  and  necessary  to  effectu- 
ate that  purpose  permanently  and  exclusively 
occupy  all  or  a  portion  of  the  street,  to  the  con- 
tinued exclusion  of  the  rest  of  the  public. 
If  the^  do  not.  then  it  is  not  an  additional  bur- 
den; if  they  do,  it  is. 

It  has  been  almost  universally  held,  we 
think,  that  an  ordinary  street  railway,  whose 
cars  were  moved  by  horses,  was  not  an  ad- 
ditional burden.  See.  among  others,  the  fol- 
lowing authorities:  Atty.  Gen.  v.  Metropolitan 
R.  Co.  125  Mass.  515,  28  Am.  Rep.  264;  Citi- 
zens* Coach  Co.  V.  Camden  Horse  R.  Co.  83  N. 
J.  Eq.  267,  86  Am.  Rep.  542;  Hobari  v.  Mil- 
waukee City  B.  Co.  27  Wis.  194,  9  Am.  Rep. 
461;  Texas  d  P.  E,  Co.  v.  Bosedale  Street  R. 
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Co.  64  Tex.  80,  58  Am.  Rep.  789:  EUioit  v. 
Fair  Haven  cfc  ^V.  R.  Co.  82  Conn.  579.  These 
decisions  rest  upon  the  principle  that  the  street 
was  originally  dedicated  to  the  public  for  the 
purposes  of  travel  thereon;  that  a  car  is  a 
vehicle,  the  same  as  a  coach  or  a  wagon:  and 
that  the  track  of  a  street-railway  company  is 
laid  upon  a  level  with  the  surface  of  the  street, 
and  in  such  manner  as  not  to  obstruct  the  street, 
and  prevent  people  from  freely  passing  and  re- 
passing thereon.  In  other  words,  the  horse 
car  and  its  track  is  not  a  contitiued  exclusive 
appropriation  of  any  part  of  the  street,  to  the 
continued  exclusion  of  the  rest  of  the  public 
from  that  part  of  the  street. 

The  city  of  Shawneetown,  Illinois,  built  a 
levee  in  a  street  of  that  city  for  the  purpose  of 

grotecting  it  against  the  overflow  waters  of  the 
>hio  river.  The  levee  was  some  10  feet  high, 
but  so  constructed  that  the  top  thereof  could 
be  used  as  the  street  had  been.  An  abutting 
lotowner  sued  the  city  for  damages,  claiming 
that  his  lot  had  been  depreciate  in  value  by 
the  presence  in  front  of  it  of  this  levee,  as  ft 
hindered  his  free  ingress  and  egress  to  and 
from  his  property,  and  the  supreme  court  of 
Illinois  in  ShaxcneeUmn  v.  Mason^  82  111.  337. 
25  Am.  Rep.  821,  held  that  the  levee  was  an 
additional  burden,  and  the  city  liable. 

The  city  authorities  of  East  St.  Louis,  Dli- 
nois,  authorized  a  bridge  company,  which 
owned  a  bridge  across  the  Mississippi  river  ai 
that  point,  to  construct  an  approach  to  this 
bridge  in  a  public  street.  An  abutting  lot- 
owner  sued  the  city  for  damages,  claiming  that 
the  approach  to  the  bridge  interfered  wSlh  his 
free  ingress  and  egress  to  and  from  his  prop- 
erty, and  depreciated  it  in  value:  and  the  su- 
preme court  of  Illinois  in  Stack  v.  East  i^. 
Louis,  85  111.  877,  28  Am.  Rep,  619,  held  that 
the  approach  to  the  bridge  was  an  additional 
burden,  and  the  city  liable  for  damages  which 
its  presence  caused  the  abutting  lotowner. 

The  city  of  New  York  prior  to  May,  1773. 
caused  one  of  its  engineers  to  survey  and  lay 
out  into  lots  certain  territory.  Upon  the  plat 
the  engineer  left  a  space  for  streets.  The  con- 
veyance made  of  these  surveyed  lots  to  the 
grantors  of  one  Story  contained  a  covenant  that 
the  grantees  in  such  deed  would  "build  and 
erect,"  at  his  own  expense,  certain  streets, 
among  others  the  streets  on  which  Story's  prop- 
erty fronted.  The  deed  also  declared  that  the 
streets  marked  on  the  survey  or  plat  * 'shall 
forever  thereafter  continue  and  be  for  the  free 
and  common  passage  of,  and  as  public  streets 
and  ways  for  the  inhabitants  of  the  said  city, 
and  all  others  passing  and  returning  through 
or  by  the  same,  in  such  manner  as  the  other 
streets  of  the  same  city  now  are  or  lawfully 
ought  to  be."  Story  became  the  owner  of  one 
of  the  lots  so  surveyed  and  marked  out  on 
said  plat.  The  New  York  Elevated  Railroad 
Company  was  about  to  construct  in  this  street, 
under  proper  municipal  and  legislative  author- 
ity, a  trestle  work  15  feet  high.  On  this  they 
were  intending  to  lay  tracks,  and  on  these 
tracks  operate  passenger  cars.  Story  sought 
to  enjoin  the  railroad  company  from  such  use 
of  the  street  until  he  should  be  awarded  the 
damages  which  his  property  would  sustain 
thereby.  The  case  went  to  the  court  of  ap- 
peals of  New  York,  and  Is  reported  in  Stor^  v. 
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New  York  Elet.  R,  Co.  90  N.  Y.  122.  43  Am. 
Rep.  146.  It  was  insisted  by  counsel  for  the 
railroad  company  that  the  construction  and 
operation  of  the  railroad  as  contemplated  was 
within  the  purpo<«e  of  the  original  grant  or 
dedication  of  the  land  for  the  street,  but  the 
court  of  appeals  held  that  the  proposed  rail- 
road would  impose  an  additional  burden  upon 
the  easement;  and  the  principle  upon  whicn  it 
based  its  decision  is  that  the  trestle  work 
would  amount  to  a  permanent  and  exclusive 
occupation  of  a  portion  of  the  street,  to  the 
continued  exclusion  of  the  public  from  such 
portion.  To  the  same  effect  see  Lahr  v.  Met- 
ropolitan Elev.  R,  Co.  104  N.  Y.  268. 

It  is  quite  generally  h^ld  that  an  ordinary 
steam  railroad  in  a  city  street  or  country  high- 
way constitutes  an  additional  burden;  and  this 
is  because  the  track  of  a  steam  railroad  is  of 
such  a  nature,  and  so  constructed,  that  it  ex- 
clusively and  continuously  occupies  a  portion 
of  the  street  or  highway,  to  the  continuous  ex- 
clusion of  the  rest  of  the  public  from  such  part 
of  said  street  or  hij^hway.  See.  among  others, 
naaiingh  d  O.  I.  R.  Co  v.  /w^a^is,  15  Neb.  123; 
Indianapolis,  B.  dW.  R.  Co.  v.  Hartley,  67  111. 
489.  16  Am.  Rep.  624,  and  cases  there  cited. 

Railroad  cars  are  as  much  vehicles  for  the 
transportation  of  passengers,  enabling  the  pub- 
lic to  pass  and  repass  from  one  part  of  the  city 
or  country  to  another,  as  are  horse  cars  or  car- 
riages and  buggies;  but  the  rails  of  an  ordi- 
nary railroad  are  laid  upon  ties,  and  these  rest 
upon  an  elevation,  and  the  roadbed  is  of  such 
a  nature  and  construction  that  it  obstructs  the 
street  or  highway  in  which  it  is  placed,  and 
debars  the  rest  of  the  public  from  the  use  of 
that  part  of  the  street  or  highway  occupied  by 
its  track. 

It  is  also  very  generally  held  that  telegraph 
and  telephone  poles  in  city  streets  or  rural 
highways  constitute  additional  burdens,  entit- 
ling the  abutting  property  owner  to  compen- 
sation. See,  among  others,  the  following 
cases  so  holding:  Board  of  Trade  Teleg.  Co.  v. 
Barnett,  107111.  507,  47  Am.  Rep.  458;  Chesa- 
peake d:  P.  Teleph.  Co,  v.  Mackenzie,  74  Md. 
86;  American  Teleph.  &  Teleg.  Co.  v.  Smith,  71 
Md.  535.  7  L.  R.  A.«  250;  Western  U,  Teleg. 
Co.  V.  WiUiams,  86  Va.  696,  8  L.  R.  A.  429; 
Eels  V.  American  Teleph.  d  Teleg.  Co.  143  N. 
Y.   183,  25  L.  R.  A.  640. 

The  principle  upon  which  all  these  cases 
rest  is  the  sound  one,  that  the  highway  or 
street  is  dedicated  to  the  public  for  the  purpose 
of  enabling  the  public  to  pass  and  repass  there- 
on, and  that  the  erection  of  the  poles  in  the 
streets  by  the  telephone  or  telegraph  compa- 
nies is  a  permanent  and  exclusive  occupation 
of  the  streets  by  such  companies,  to  the  con- 
tinued exclusion  of  the  remainder  of  the  pub- 
lic, and  in  that  sense  the  poles  are  a  continued 
obstruction  in  the  streets.  The  supreme  court 
of  Pennsylvania  in  Pennsylvania  R,  Co.  v. 
Montgomery  County  Pass.  R.  Co.  167  Pa.  62,  27 
L.  R.  A.  766,  held  that  an  electric  street  rail- 
way, such  as  the  one  involved  in  this  case, 
built  in  a  public  highway  outside  of  the  city, 
was  an  additional  burden,  entitling  the  adjacent 
lan<lowner  to  damages. 

We  think  that  the  poles  and  wires  of  the 
electric  railway  company  are  an  additional 
servitude,  or  constitute  an  additional  burden, 
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upon  the  streets  in  which  they  are  placed,  and 
that  the  abutting  lotowners  of  such  streets 
are  entitled  to  whatever  damages  their  property 
has  sustained  by  reason  thereof. 

2.  Thus  far  we  have  considered  this  case 
with  reference  to  the  question  as  to  whether 
the  original  dedication  made  of  the  street  con- 
templated that  the  city  might  use  or  authorize 
the  use  of  the  streets  for  the  purpose  of  plac- 
ing poles  and  wires  therein  in  connection  with 
the  operation  of  a  railway.  But  our  Consti- 
tution (art.  1,  §  21)  provides  that  the  property 
of  no  person  shall  be  taken  or  damaged  for 
public  use  without  just  compensation.  The 
writer  is  of  opinion  that  if  it  be  assumed 
that  the  original  owner  of  this  street,  in  dedi- 
cating it  to  the  public,  contemplated  that  it 
might  be  used  for  the  erection  of  poles  and 
wires  therein,  in  connection  with  the  operation 
of  a  passenger  street  railway,  nevertheless  if 
the  city  in  applying  the  street  to  that  use,  or 
authorizing  it  to  be  so  applied,  damages  the 
property  of  the  adjacent  owner,  he  is,  by 
virtue  of  the  Constitution,  entitled  to  damages. 
This  court,  and  nearly  all  other  courts  in 
which  the  state  Constitution  is  like  ours,  has 
held  that  an  abutting  lotowner  is  entitled  to 
compensation  if  his  lot  is  depreciated  in  value 
by  reason  of  the  changing  of  the  grade  of  the 
street  in  front  of  it.  Now,  when  the  land 
owner  plats  it  into  an  addition  to  a  city,  and 
leaves  a  space  for  a  street,  he  not  only  dedi- 
cates that  space  to  the  public  for  the  purpose 
of  a  street,  but  he  knows,  or  must  know,  that 
the  municipality  may  work  such  street,  keep 
it  in  repair,  pave  it,  grade  it,  curb  it,  and  may 
change  the  grade.  And,  where  the  courts 
have  awarded  damages  to  abutting  lotowners 
because  of  a  change  in  the  grade  of  a  street, 
it  has  not  been  upon  the  principle  that  such  a 
change  of  grade  was  not  contemplated  at  the 
time  the  grant  was  made,  bnt  it  has  been  be- 
cause of  the  constitutional  inhibition  that  the 
public  for  its  use  shall  not  damage  the  citizens' 
property  without  compensation.  Such  is 
Elgin  v.  Eaton,  83  III.  685,  25  Am.  Rep.  412. 
Most  of  the  old  Constitutions  contained  a  pro- 
vision that  private  property  should  not  be 
taken  for  public  use  without  just  compensa- 
tion, and  it  was  quite  generally  held  by  the 
courts  that  this  provision  of  the  Constitution 
did  not  entitle  an  abutting  lotowner  to  com* 
pensation  for  damages  which  his  property  had 
sustained  by  reason  of  a  change  of  grade  in 
the  street.  These  cases  rest  upon  the  prin- 
ciple that  a  change  of  grade  of  a  street  was 
within  the  purview  of  the  original  grant  of 
the  land  for  the  street.  Suppose  that  A,  own- 
ing a  block  in  a  city,  shall  deed  one  half  of  it 
to  that  city  for  any  public  purpose;  by  such 
a  grant  the  city  may  devote  that  to  any  city 
purpose  it  may  choose,  and  A  could  not  be 
heard  to  say  that  the  purpose  to  which  the 
city  had  devoted  the  grant  was  not  within 
it.  But  nevertheless,  if  the  city,  in  the  use  it 
makes  of  the  granted  property,  shall  injure 
the  remainder  of  A's  property,  it  would  be 
liable  for  the  damages,  because,  in  accepting 
the  grant,  it  did  so  subject  to  the  constitu- 
tional provision;  and,  though  it  might  devote 
it  to  any  public  purpose  it  chose,  yet  if,  in  so 
doing,  it  damages  A's  property,  or  any  other 
citizen's  property,  it  must  make  good  such 
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damages.  It  seems  to  me,  therefore,  that,  in 
order  tu  enable  the  plaintiiT  in  error  in  this 
case  to  recover  damages  from  the  street-rail- 
way company,  it  is  not  absolutely  essential 
that  the  poles  and  wires  of  the  street-railway 
company  should  be  held,  as  a  matter  of  law, 
to  be  an  additional  burden  upon  the  ease- 
ment. 

3.  The  petition  in  this  case  alleges  that  the 
permanent  existence  in  the  street  opposite  this 
property  of  the  poles  and  wires  of  the  rail- 
way company  interferes  with  the  plaintiff's 
ingress  and  egress  to  and  from  her  property, 
and  have  depreciated  its  value.  Are  these 
facts  evidence  competent  to  go  to  the  jury  for 
the  determination  of  the  question  as  to  whether 
the  plaintiff's  property  has  been  damaged, 
within  the  meaning  of  the  Constitution  just 
quoted? 

In  Qottsehalk  v.  Chicago,  B.  db  Q.  B.  Go.  14 
Neb.  550,  the  railroad  company  constructed 
its  tracks  in  an  alley  with  the  consent  of  the 
city  authorities.  The  owner  of  the  abutting 
lot  sued  the  company  for  damages.  The 
court,  in  speaking  of  the  constitutional  pro- 
vision in  reference  to  damage  to  property  for 
public  use,  said:  "The  constitutional  provi- 
sion, therefore,  is  that  private  property  shall 
not  be  taken  or  injuriously  affected  without 
just  compensation  therefor.  The  evident  ob- 
ject of  the  amendment  was  to  afford  relief 
in  certain  cases  where,  under  our  former  Con- 
stitution, none  could  be  given.  It  was  to 
grant  relief  in  cases  where  there  was  no  di- 
rect injury  to  the  real  estate  itself,  but  some 
physical  disturbance  of  a  right  which  the 
owner  possesses  in  connection  with  his  estate, 
by  reason  of  which  he  sustains  special  in- 
jury in  respect  to  such  property,  in  excess  of 
that  sustained  by  the  public  at  large.  To 
thfs  extent  the  property  owner  is  entitled  to 
recover.  It  is  not  necessary,  to  entitle  a 
party  to  recover,  that  there  should  be  a  direct 
physical  injury  to  his  property,  if  he  has  sus- 
tained damages  in  respect  to  the  property  it- 
self, whereby  its  value  has  been  permanently 
impaired  and  diminished." 

In  Omaha  v.  Kramer,  25  Neb.  489.  it  is  said: 
"The  words  'or  damaged,'  in  §  21,  art.  1,  of 
the  Constitution,  include  all  damages  result- 
ing from  the  exercise  of  the  right  of  eminent 
domain  which  diminish  the  market  value  of 
private  property." 

In  CJiicago,  K.  &  N.  B.  Co,  y, Hazels,  26  Neb. 
364,  the  railway  company  took  no  part  of 
Hazels'  property,  and  no  part  of  the  street  in 
front  of  his  lot  was  occupied  by  the  railway 
company's  track,  and  yet  the  court  held  that,  if 
Hazels'  property  was  damaged  because  of  the 
location  of  the  tracks,  be  was  entitled  to  re- 
cover. 

In  Omaha  AN.  P.  B.  Co.  v.  Janecek,  80 Neb. 
276,  Janecek  sued  the  railroad  company  for 
damages  which  he  alleged  he  had  sustained  by 
reason  of  the  depreciation  in  value  of  his  real 
estate  as  the  result  of  the  construction  and 
operation  of  the  railroad  in  front  of  his  prem- 
ises. Janecek  owned  block  16.  and  also  a 
small  tract  of  land  lying  immediately  south 
thereof.  His  residence  was  on  the  west  end 
of  this  small  tract  of  land.  West  of  block  16 
and  the  small  tract  of  land  was  Atlantic  street, 
and  west  of  this  was  block  15.  The  railroad 
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company  constructed  its  road  through  this 
latter  block.  No  part  of  the  railroad  was  on 
any  part  of  Janecek's  property,  nor  was  any 
part  of  the  railroad's  property  in  the  street  on 
which  his  (Janecek's)  propertv  abutted.  The 
court,  speaking  through  Norval,  J.,  said: 
**The  plaintiff's  right  to  recover  is  based  upon 
§21.  art  1,  Constitution  of  this  state,  which 
provides  that  *the  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without 
just  compensation  therefor.'  It  has  become 
the  settled  law  of  this  state  that,  under  this 
provision  of  our  Constitution,  it  is  not  neces- 
sary that  any  part  of  an  individual's  property 
should  be  actually  taken  for  public  uj^e  in 
order  to  entitle  him  to  compensation.  If  the 
property  has  been  depreciated  in  value  by 
reason  of  the  public  improvement,  which  the 
owner  has  specially  sustained,  and  which  is 
not  common  to  the  public  at  large,  a  recovery 
may  be  had."  To  the  same  effect  is  Pekin 
V.  Winkel,  77  111.  56;  Stack  v.  Ea$t  St.  LodU. 
85  111.  377,  28  Am.  Rep.  619;  Bigney  v.  Chi- 
cago,  102  III.  64.  In  this  last  case  Rigney  re- 
covered damages  from  the  city  of  Chicago  be- 
cause it  had  permitted  the  construction  of  a 
viaduct  over  the  intersection  of  Eiozie  and 
Halsted  streets,  200  feet  west  of  Rigney's 
property.  Rigney  claimed  that  the  construc- 
tion of  this  viaduct  cut  off  his  communication 
with  Halsted  street,  except  by  means  of  a  pair 
of  stairs  at  the  intersection,  and  that  because 
of  this  impairment  of  communication  hU: 
real  estate  bad  been  damaged.  The  supreme 
court  said:  **  'Property,'  in  its  appropriate 
sense,  means  that  dominion  or  indefinite  right 
of  user  and  disposition  which  one  may  law- 
fully exercise  over  particular  things  or  objects, 
and  generally  to  the  exclusion  of  all  others, 
and  doubtless  this  is  substantially  the  sense  in 
which  the  word  is  used  in  the  Constitution, 
as  to  the  taking  or  damaging  of  private  prop- 
erty for  the  public  use.  But  the  word  is 
often  used  to  indicate  the  subject  of  the  prop- 
erty or  the  thing  owned.  .  .  .  That  re- 
striction of  the  remedy  of  the  owners  of 
private  property  to  cases  of  actual  physical 
injury  to  the  property  was  linder  the  Consti- 
tution of  1848  [art.  13,  §  11],  which  simply 
provided  that  private  property  should  not  "be 
taken  or  applied  to  public  use'  without  just 
compensation,  etc.  The  Constitution  of  1S70 
[art.  2.  §  13],  however,  provides  that  'private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,' — thus 
affording  redress  in  cases  not  provided  for  by 
the  Constitution  of  1848,  and  embracing  every 
case  where  there  is  a  direct  physical  obstruc- 
tion or  Injury  to  the  right  of  user  or  enjoy- 
ment of  private  property,  by  which  the  owner 
sustains  some  special  pecuniary  dama^ices  in 
exccBS  of  that  sustained  by  the  public  gener- 
ally, which  by  the  common  law  would.  In  the 
absence  of  any  constitutional  or  statutory 
provision,  give  a  right  of  action."  Applying 
the  principles  enunciated  in  the  foregoing 
cases  to  the  facts  of  the  case  at  bar,  we  are  of 
opinion  that,  if  Jaynes'  propertv  is  depreciated 
in  value  by  reason  of  the  exclusive  use  of  a 
part  of  the  streets  in  front  thereof  by  the  rail- 
way company's  poles  and  wires,  and  the  con. 
tinned  presence  in  such  streets  of  said  poleg 
and  wires,  she  is  entitled  to  compensation  for 
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Bucb  damages.  As  an  abutting  property 
owner,  she  has  the  right  to  free  ingress  and 
egress  to  and  from  this  property  and  to  and 
from  the  street;  a  ri^ht  to  an  unobstructed 
view  of  the  property  from  the  street,  and  an 
unobstructed  view  of  the  street  from  the  prop- 
erty; and  if  poles  and  wires  of  the  railway 
company  In  the  street  in  front  of  this  property 
permanently  and  continuously  infringe  these 
rights,  and  she  is  damaged  thereby,  she  is 
entitled  to  compensation  therefor.  If  a  rail- 
way company,  without  responsibility  to  the 
abutting  lotowner,  may  build  and  maintain 
in  the  street  one  track,  it  may  construct  and 
maintain  any  number.  If  it  may  with  im- 
punity place  and  maintain  in  the  street  in  front 
of  the  lotowner's  property  poles  50  feet  apart, 
it  may  place  them  5  feet  apart,  or  closer,  until 
the  premises,  with  its  poles  and  wires  in  front 
of  it,  will  resemble  the  pictures  one  sees  of  the 
staked  corral  of  the  South  African  Zulu.  Such 
a  staking  in  of  the  premises  wouhi,  of  course, 
impair  their  value,  and  yet  the  difference  in 
the  case  supposed  and  the  one  under  considera- 
tion is  one  of  degree  only.  This  difference 
does  not  affect  the  owner's  right  of  action,  but 
^oes  only  to  the  quantum  of  his  damages. 
What  acts,  omissions,  facts,  or  circumstances 
are  competent  evidence  of  damages  to  be  con- 
sidered by  a  jury  are  questions  of  law  for  the 
court;  but  whether  such  acts,  omissions,  facts 
and  circumstances  affect  an  owner's  property 
and  damage  it,  and  the  amount  of  such  dam- 
ages, are  for  the  jury. 

The  judgment  of  the  District  Court  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
overrule  the  demurrer  of  the  street-railway 
company,  and  permit  it  to  answer. 

Irvine,  C,  not  sitting. 

Rjran,  C,  concurring: 

I  desire  to  place  my  concurrence  in  the  re- 
sult in  this  case  on  grounds  rather  more  lim- 
ited than  those  above  given.  In  this  case  a 
general  demurrer  was  sustained  to  the  peti- 
tion, upon  which,  the  plaintiff  having  elected 
to  stand,  there  was  a  judgment  for  the  defend- 
ant. The  demurrer,  for  present  purposes, 
must  be  assumed  to  have  admitted  such  facts 
as  were  well  pleaded,  and  it  therefore  is  neces- 
sary that  the  averments  of  the  petition  should 
be  stated  with  more  than  ordinary  fullness, 
The  defendant  was  described  as  a  corporation 
engaged  in  the  maintenance,  construction,  and 
operation  of  street  railways  in  the  city  of 
Omaha,  and  was  described  as  the  successor  of 
another  street-railway  company  in  rights  and 
liabilities  with  respect  to  the  street  railway 
along  plaintiff's  premises,  hereinafter  more 
particularly  described.  The  condition  of  the 
streets  affected,  and  their  appropriation  and 
use  by  the  predecessor  of  the  defendant,  as 
well  as  by  the  defendant  itself,  were  described 
in  the  petition  in  this  language:  **That  said 
lot  [owned  by  plaintiff]  is  a  strip  of  ground 
two  hundred  and  forty  feet  in  length  east  and 
west,  and  sixty  feet  in  width  north  and  south, 
bounded  on  the  east  by  Sixteenth  street,  on 
the  south  by  Clark  street,  in  the  city  of 
Omaha;  that  said  Sixteenth  street  east  of  said 
premises,  and  Clark  street  south  of  said  prem- 
ises, at  the  time  of  the  happening  of  the  griev- 
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ances  hereinafter  complained  of,  were,  and 
for  a  long  time  prior  thereto  had  been,  public 
streets  of  said  city  of  Omaha,  but  not  occupied, 
used,  or  obstructed  by  steam,  electric,  or 
horse  railways  in  any  manner  whatever; 
that  on  or  about  the  1st  day  of  September, 
1889,  a  corporation  known  as  the  'Omaha 
Motor  Railway  Company,'  constructed  a  line 
of  street  railway  over  and  upon  Clark  street, 
immediately  south  of  said  premises,  and  over 
and  upon  Sixteenth  street,  immediately  east 
of  said  premises,  and  commenced  the  opera- 
tion of  said  line  of  railway  over  and  upon  said 
streets  adjacent  to  said  premises,  the  motive 
power  used  upon  said  street  railway  at  the 
time  of  the  construction  thereof  being  elec- 
tricity, poles,  for  the  purpose  of  supporting 
overhead  wires  being  set  in  the  ground  along 
said  streets,  and  adjacent  to  said  premises,  and 
overhead  wires  being  attached  thereto  along 
said  streets  adjoining  said  premises.  Plaintiff 
further  says  that  ever  since  the  construction 
of  said  street  railway  the  same  has  been  oper- 
ated as  an  electric  street  railway,  cars  and 
motors  passing  over  the  line  of  said  railway  im- 
mediately adjacent  to  said  premises,  and  oyer 
Clark  street  immediately  south  of  said  prem- 
ises, and  Sixteenth  street  immediately  east  of 
said  premises,  at  intervals  of  about  five  min- 
utes. Plaintiff  further  says  that  by  reason  of 
the  location,  construction,and  operation  of  said 
line  of  street  railway  over  and  upon  Clark 
street  immediately  south  of  said  premises,  and 
over  and  upon  Sixteenth  street  immediately 
east  of  said  premises  and  adjacent  thereto,  said 
premises  have  been  greatly  depreciated,  the 
location  of  the  tracks,  poles,  and  wires  of  said 
street  railway  upon  said  Clark  and  Sixteenth 
streets,  as  hereinafter  described,  greatly  inter- 
fering with  the  egress  from,  and  ingress  to, 
said  premises  from  said  streets,  and  obstruc- 
ing  the  view  from  said  premises  looking  to- 
wards said  streets,  the  passage  of  trains  over 
said  street  railway  upon  said  streets  in  front 
of  and  adjacent  to  said  premises  also  greatly 
interfering  with  the  ingress  to,  and  egress 
from,  said  premises,  rendering  the  same  diffi- 
cult and  dangerous,  and  the  noise  and  vibra- 
tion incident  to  the  use  of  said  tracks  by  said 
defendant  company  greatly  interfering  with 
the  comfort  and  convenience  of  persons  oc- 
cupying said  premises,  said  premises  having 
been  lessened  and  depreciated  in  value  on  ac- 
count of  the  construction  and  operation  of 
said  street  railway  in  the  sum  of  twenty  thou- 
sand dollars."  The  facts  upon  which  the 
plaintiff  predicates  his  right  of  recovery  are 
the  taking  possession  of,  and  the  using  for  a 
street  railway  operated  by  electricity  of,  two 
streets  adjacent  to  his  property.  The  first 
claBs  of  the  element  of  damages  claimed  refer 
to  the  effect  of  locating  the  tracks,  poles,  and 
wires  as  obstructions  to  ingress  and  egress  and, 
of  the  view  from  the  premises  of  plaintiff 
looking  towards  the  street.  The  other  ele- 
ments are  the  passage  of  trains  over  the  track, 
interfering  with,  and  rendering  dangerous, 
egress  from,  and  ingress  to,  plaintiff's  prem- 
ises, and  the  noise  ana  vibration  incident  to  the 
use  of  the  tracks,  which  interfere  with  the 
comfort  and  convenience  of  persons  occupy- 
ing said  premises.  In  respect  to  the  last  two. 
it  may  be  said  that  it  is  now  the  settled  doc- 
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trine  in  this  country  that  an  ordinary  street 
railway,  upon  which  cars  are  moved  by  horse 
power,  is  not  an  additional  burden.  Citizens* 
Coach  Co.  V.  Camden  Horse  E.  Co.  88  N.  J. 
Eq.  267,  86  Am.  Rep.  !i42;Hobart  v.  Milwaukee 
City  R.  Co,  27  Wis.  IW.  9  Am.  Rep.  464;  Car- 
son y.  Central  R.  Co.  85  Cal.  825;  Texas  <t  P, 
R.  Co,  V.  Rosedale  Street  R.  Co.U  Tex.  80,  58 
Am,  Rep.  739;  EUiott  v.  Fair  Haven  <t  W.  R. 
Co.  82  Conn.  579;  Chicago,  B.  &  q.  R.  Co.  v. 
West  Chicago  Street  R.  Co.  156  111.  255,  29  L. 
R.  A.  485;  Merrick  v.  Iniramontaine  R.  Co.  118 
N.  C.  1081. 

For  the  occupation  and  use  of  the  street  for 
ordinary  street-railway  purposes,  it  must,  I 
think,  be  conceded  that  the  defendant  was  not 
liable  to  plaintiff  in  damages  upon  the  author- 
ity of  these  cases;  hence  I  omit  the  allegations 
as  to  the  occupation  and  use  of  the  street  by  a 
track,  for  it  is  common  to  all  street  railways, 
whether  operated  by  horse  power  or  electricity. 
I  shall  now  consider  the  respect  in  which  the 
petition  charges  that  the  defendant's  use  of 
Uie  street  differed  from  that  of  an  ordinary 
street  railway  operated  by  horse  power,  and  in 
what  respects  this  different  user  has  caused 
damages  to  be  suffered  by  the  plain ti ff .  These 
factors  we  ha?e  already  grouped  under  the 
first  class  of  elements  of  damages,  and  they 
are  the  locating  of  poles  and  wires  which  ob- 
struct ingress  and  egress,  and  interfere  with 
▼iew  from  plaintiff's  premises  across  the  street. 
The  manner  in  which  real  property  may  be  in- 
juriously affected,  without  beinff  physically 
disturbed  or  entered  upon,  is  well  illustrated 
by  the  following  adjudicated  cases:  The  city 
of  Shawneetown.  Illinois,  built  a  levee  in 
a  street  of  that  city  for  the  purpose  of  protect- 
ing it  against  the  overflow  waters  of  the  Ohio 
river.  The  levee  was  about  10  feet  high,  but 
was  so  constructed  that  its  upper  surface  could 
be  used  as  the  street  had  been  before  the  con- 
struction of  said  levee.  An  abutting  lotowner 
sued  the  city  for  damages,  claiming  that  his 
lot  had  been  depreciated  in  value  by  the  pres- 
ence in  front  of  it  of  this  levee,  for  the  reason 
that  it  hindered  his  free  ingress  and  egress  to 
and  from  his  property,  and  the  supreme  court 
of  Illinois  held  the  city  liable.    Shawneetown  ^ 


V.  Mason,  82  III.  887,  25  Am.  Rep.  821.  The 
construction  of  the  approaches  to  a  bridge  in 
such  a  manner  as  to  obstruct  the  ingress  and 
egress  of  an  owner  to  and  from  his  property 
was  held  to  be  such  an  injury  as  entitled  such 
owner  to  maintain  an  action  for  damages. 
Stack  V.  East  St.  Louis,  85  111.  a77.  28  Am. 
Rep.  619.  In  Merrick  v.  Intramontaine  R,  Co. 
118  N.  C.  1081,  it  was  said  by  Faircloth.  Ch. 
J.,  delivering  the  opinion  of  the  supreme  court 
of  North  Carolina:  'If  the  street  railway 
should  be  so  constructed,— for  instance,  if  it 
should  shut  out  or  shut  off  the  abutter  with  em- 
bankments, and  thus  materially  impair  his 
rights,— this  would  seem  to  be  an  additional 
burden,  and  subject  the  company  to  damages.'* 
These  adjudicated  cases  serve  to  illustrate  the 
fact  that  in  plaintiff's  petition  the  aver- 
ments that  the  location  of  the  poles  and  wires 
of  the  street  railway  upon  Clark  and  Sixteenth 
streets,  in  such  a  way  as  to  interfere  with  plain- 
tiff's ingress  and  egress,  and  his  view  from  his 
premises  towards  said  streets,  in  connection 
with  the  allegation  that  thereby  his  real  prop- 
erty had  suffered  depreciation  in  value,  suffi- 
ciently stated  a  cause  of  action,  in  view 
of  ^  21,  art.  1,  of  the  Constitution  of  this  state, 
which  is  as  follows:  *'The  property  of  no 
person  shall  be  taken  or  damaged  for  public 
use  without  just  compensation  therefor."  Aa 
further  illustrating  the  applicability  and  pur- 
pose of  this  constitutional  provision,  see  also 
Goitschalk  v.  Chicago,  B.  eft  Q.  R.  Co.  14  Neb. 
550;  Omaha  v.  Kramer,  25  ^eb.  489;  Chicago, 
K.  d  N.  R  Co.  V.  HazeU,  26  Neb.  864;  and 
Omalia  db  N.  P.  R.  Co.  v.  Janecek,  80  Neb.  276. 
I  have  considered  this  case  as  it  was  pre- 
sented by  the  averments  of  the  petition,  which 
the  demurrer  admitted  to  be  true,  and,  tested 
by  the  requirements  of  liberal  construction 
laid  down  in  Roberts  v.  Sampson,  50  Neb.  745, 
there  was  stated  a  cause  of  action.  If  there 
exist  facts  which  should  serve  to  change 
or  modify  our  views,  these  facts,  I  think 
should  be  pleaded  by  the  defendant,  for  we 
cannot  assume  their  existence.  For  the  rea- 
sons above  stated  I  concur  in  the  conclusion. 
The  judgment  of  the  district  court  should  be 
reversed. 


NEW  HAMPSHIRE  SUPREME  COURT. 


John  T.  AMEY 

V. 

A.  M.  WINCHESTER. 


William  P.  BUCKLEY 

V. 

SAME. 
( N.H ) 

The  loss  of  the  bats  of  persons  attending 

NoTB.— On  tbe  question,  Wbo  are  ffuesta  of  Iqd- 
keepers?  some  authorities  are  found  in  notes  to 
Cofikery  v.  Nagle  (Oa.)  6  L.  R.  A.  488,  and  Glenn 
V.  Jackson  <  Ala.)  12  L.  R.  A.  382. 
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a  club  banquet  on  the  invitation  and  at  tbe 
expense  of  the  club,  which  had  a  contract  to  par 
a  specified  sum  for  each  plate  furnished,  where 
they  left  their  hats  on  the  rack  as  they  entered 
tbe  dininir  room  of  a  hotel  and  they  were  taken 
without  the  nefrlifirence  or  fault  of  the  Innkeeper 
or  his  employees,  does  not  render  bim  liable,  al- 
though Buch  persons  had  refflatered  and  heen  as- 
signed a  room  in  the  inn. 

(March  13, 1800.) 

ACTIONS  to  hold  defendant,  an  innkeeper, 
responsible  for  the  loss  of  hats  taken  from 
the  rack  at  the  door  of  the  dining  room.  Judg- 
ment for  defendant. 

Defendant,  an  innkeeper,  on  the  eveiiin/;  of 
January  8,  1895,  provided  in  his  dining  room 
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a  banquet  for  a  club  which  agreed  to  pay  a 
specified  sum  for  each  plate  f  uruiBhed.  Plain- 
tiffg  were  not  members  of  the  club  but  were 
invited  by  it  to  be  present  at  the  banquet  as 
guests.  They  went  to  the  hotel  and  registered 
and  were  assigned  a  room  which  they  oc- 
cupied. Upon  going  into  the  banqueting 
room  they  left  their  hats  upon  a  rack  pro- 
vided for  guests  at  the  door.  Before  the  ban- 
quet  was  dosed  they  repaired  to  their  rooms 
where  they  remained  some  time  and  upon  re- 
turning found  the  banquet  ended,  the  doors 
closed,  and  their  hats  missing.  They  re- 
mained  in  the  hotel  until  morning  when  they 
demanded  their  hats  of  defendant  and  upon 
his  refusal  to  produce  them,  this  action  was 
brought. 

Messrs.  Drew,  Jordan,  ft  Buckley  for 
plaintiffs. 

Mr.  Isaac  L.  Heath,  for  defendant: 

The  plaintiffs  were  not  i^uests  of  the  hotel, 
— ^in  so  far  as  they  were  actins  at  the  time  the 
loss  occurred,  though  they  had  registered  and 
been  assigned  a  room,  thev  were  no  more  the 
guests  of  the  hotel  than  if  the  loss  had  hap-, 
pened  at  the  banquet  hall  in  Pembroke  Block 
adjoining. 

Carter  v.  Eobbs,  12  Mich.  52. 

Plaintiffs  were  not  guests  as  to  the  banquet 
where  the  loss  occurred,  and  defendant  cannot 
be  held  as  bailee,  as  the  case  finds  there  was 
no  negligence  on  his  part. 

IngalAee  v.  Wood,  86  Barb.  452;  Mowers  v. 
Fethers,  61  N.  Y.  84,  19  Am.  Rep.  244. 

The  plaintiffs  retaioed  the  exclusive  control 
of  the  property  lost.  They  did  not  put  it  in 
the  care  of  the  defendant,  nor  did  they  request 
him  to  take  charge  of  it.  However  it  might 
have  been  had  they  placed  the  hats  upon  the 
rack  in  (juestion  during  a  hotel  meal  for  which 
they  paid,  the  placing  them  there  while  at 
this  banquet  for  the  payment  of  which  they 
were  not  liable,  was  not  putting  them  in  the 
care  of  the  defendant  as  an  innkeeper,  any 
more  than  had  they  gone  into  the  barber  shop 
and  hung  them  up  while  being  shaved. 

Albin  V.  Presby,  8N.  H.  408,  29  Am.  Dec. 
679;  Fuller  y.  Coats,  18  Ohio  St.  348. 

The  loss  occurred  by  reason  of  the  want  of 
ordinary  care  on  the  part  of  the  plaintiffs. 
Going  out  from  the  banquet,  having  coihpleted 
their  repast,  they  left  their  hats,  with  some 
hundred  others,  for  two  hours  in  the  middle 
of  the  night,  while  they  went  to  their  room; 
during  this  time  the  banouet  ended  and  the 
participants  departed,  taking  their  hats  and 
coats  from  the  rack  in  question. 

Negligence  on  the  part  of  the  guest,  or  want 
of  ordinary  care,  exonerates  the  innkeeper 
from  liability  for  loss. 

Chamberlain  v.  Masterson,  26  Ala.  871; 
Profllet  V.  Hall,  14  La.  Ann.  580;  Foioler  v. 
Ihrlon,  24  Barb.  884:  Shultz  v.  WaU,  184  Pa. 
262,  8  L.  R  A.  97;  Sibley  y.  Aldrieh,  88  N.  H. 
558,  66  Am.  Dec.  745;  Hadley  v.  Upshavo,  27 
Tex.  547,  86  Am.  Dec.  654;  Fuller  y.  Coats,  18 
Ohio  St.  848. 

Messrs.  Ladd  ft  Fletcher  also  for  defend- 
ant. 

Blodg^tt,  J.,  delivered  the  opinion  of  the 
court: 

To  subject  the  defendant  to  liability  as  inn- 
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keeper,  it  mast  appear,  not  only  that  the  plain- 
tiffs' goods  were  lost  at  his  inn,  but  that  he  was 
acting  in  the  capacity  of  innkeeper  when  the 
goods  were  lost,  and  that  the  plaintiffs  were 
his  guests;  or,  in  other  words,  that  the  plain- 
tiffs were  at  the  inn  for  purposes  which  the 
common  law  recognizes  as  the  purposes  for 
which  inns  are  kept,  namely,  the  accommoda- 
tion and  entertainment  of  travelers  and  way- 
faring men,  and  not  for  those  who  may  be 
there  for  some  special  purpose  not  connected 
with  passage  or  travel.  Calye*s  Case,  8  Coke, 
82a,  and  note,  1  Smith.  Lead.  Cas.  *181;  Car- 
ters. H(Ms,  12  Mich.  62,  88  Am.  Dec.  762; 
Fiteh  V.  Cosier,  17  Hun,  126;  QastenJiofer  v. 
Clair,  10  Daly,  265,  266;  11  Am.  &  Eng.  Enc. 
Law,  pp.  20,  21;  McDaniels  v.  Robinson  (Vt.) 
62  Am.  Dec.  590,  note. 

Upon  the  facts  as  reported,  we  think  the 
rigorous  rule  that  makes  the  landlord  of  an  inn 
responsible  for  the  goods  of  his  quests  under 
almost  all  circumstances,  and  without  proof 
of  negligence  or  fault  on  his  part  or  of  those 
in  his  employ,  cannot  be  extended  so  as  to  pro- 
tect the  plaintiffs,  for,  as  to  the  banquet  where 
the  loss  occurred,  and  which  they  attended  on 
the  invitation  and  at  the  expense  of  the  club, 
the  plaintiffs  are  justly  to  be  regarded  as  its 
guests,  and  not  of  the  defendant,  as  innkeeper 
or  otherwise,  who  simply  provided  the  banquet 
as  caterer  under  a  contract  with  the  club, 
without  any  lien  or  claim  for  compensation 
against  its  guests,  and  with  no  right  or  power 
to  exclude  any  bod  v  from  participating  in  its 
festivities  whom  the  club  might  properly  in- 
vite. Neither  by  contract  nor  by  operation 
of  law  was  the  defendant  acting  in  the  char- 
acter of  innkeeper  as  to  the  club,  and  still  less 
as  to  its  guests,  who  would  have  had  no  right 
whatever  to  attend  except  upon  its  invitation. 
Both  the  club  and  its  quests  came,  not  as  or- 
dinary travelers  to  an  Inn,  but  as  to  a  banquet, 
for  the  purpose  of  participating  in  and  enjoy- 
ing its  festivities.  And  likewise  as  to  both  the 
fact  that  the  defendant  chanced  to  be  keeping 
an  inn,  and  served  the  banquet  there,  makes  his 
liability  no  ^eater  than  that  of  any  other  per- 
son not  an  innkeeper,  who  might  have  taken 
and  executed  the  contract,  either  at  the  inn  or 
elsewhere.  One  may  be  an  innkeeper  without 
being  a  club  caterer,  or  he  may  be  a  club 
caterer  without  bein||;  an  innkeeper,  or  he  may 
be  both;  but,  if  he  is,  the  two  employments 
are  so  far  separate  and  distinct  in  respect  of 
duties  and  liabilities  as  not  to  make  him  re- 
sponsible in  the  one  capacity  for  liabilities  in- 
curred in  the  other.  See  Minor  v.  Staples,  71 
Me.  816,  86  Am.  Rep.  818.  Nor  does  the  fact 
that  the  plaintiffs  had  registered,  and  been  as- 
signed a  room  in  the  inn,  affect  the  legal 
status  of  either  party.  As  to  the  banquet 
where  the  loss  occurred,  *' which  was  not  fur- 
nished to  the  guests  of  the  house,  and  was  not 
one  of  the  meals  provided  for  them,"  the  plain- 
tiffs' registration  and  assignment  put  them  in 
no  different  position,  in  a  legal  sense,  than 
they  would  have  occupied  if  they  had  regis- 
tered and  obtained  a  room  elsewhere,  or  if  the 
defendant  had  served  the  banquet  at  some 
place  separate  from  and  disconnected  with  his 
inn.  Not  having  lost  their  property  at  the  de- 
fendant's inn  in  the  character  of  guests,  but  in 
the  execution  of  a  purpose  distinct  from  their 
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accommodation  as  guests,  the  plaintiffs'  actions 
are  not   maintainable.      Authorities  aupra. 
Other   grounds  of  defense  need  not  be  con- 
sidered. 
Judgment  for  the  defendant. 


Carpenter,  J.,  did  not  sit. 
concur. 


Mab., 
The  others 
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Lazar  STERNBERG  et  al. 

V. 

David  WOLFF  et  al. 

( N.  J ) 

!•   An  ii^unetion  a^abuit  the  plaintiff 
may  be  imposed  as  a  condition  of  a 

similar  in  junction  in  his  favor  against  the  defend- 
ant limiting  their  power  to  make  promissory 
notes  or  checks  for  a  corporation  of  which  they 
are  directors  and  officers  and  the  affairs  of  which 
have  come  to  a  deadlock  by  dissensions  between 
two  factions,  each  of  which  owns  one  half  of  the 
capital  stock. 
8.  A  receiver  of  a  trading  corporation 
may  be  appointed*  pending  litigation,  over 
the  management  and  conduct  of  its  business, 
when  its  affairs  have  come  to  a  deadlock  because 
of  dissensions  between  two  families  each  of  which 
owns  one  half  of  the  capital  stock. 

(CoHiTW,  J.,  dissents,) 

(January  29,  1898.) 

CROSS-APPEALS  from  an  order  of  the 
Chancery  Court  in  a  suit  to  enjoin  de- 
fendant Wolff  from  exercising  authority  as 
treasurer  of  a  trading  corporation;  the  de- 
fendants appealing  from  so  much  of  the  order 
as  allowed  the  injunction,  and  complainants 
appealing  from  so  much  as  imposed  a  like 
injunction  on  the  other  members  of  the  con- 
cern.    Orders  vacated. 

The  facts  are  stated  in  the  opinion. 

J/r.  Robert  H.  Carter,  for  complain- 
ants: 

The  order  enjoining  Mr.  Sternberg  was  ir- 
regular, improper,  and  illegal,  and  should  be 
reversed. 

Before  this  injunction,  involving  as  it  does 
moral  turpitude  in  the  executive  of  this  com- 
pany, should  have  issued,  he  should  have  been 
allowed  to  have  put  in  his  defense,  when  there 
was  no  occa.sion  whatever  for  immediate  inter- 
vention and  not  the  slightest  suggestion  that 
the  company  or  its  stockholders  would  suffer 
by  affording  him  that  ordinary  but  essential 
privilege. 

High,  Inj.  S  1579;  Citizens^  Coach  Co.  v. 
Cainden  Horse  R.  Co.  29  N.  J.  Eq.  299. 

The  order  for  the  injunction  against  Stern- 
berg was  broader  than  prayed  for  in  the  cross 
bill. 

When  a  complainant  desires  so  heroic  a 
remedy  he  must  not  only  show  by  plain  proof 


a  sufficient  case  of  urgency,  but  he  must,  in 
his  bill  or  petition,  specifically  pray  for  the 
exact  injunction  he  desires. 

African  M.  E.  Church  v.  Conoter,  27  N.  J, 
Eq.  157;  Savory  v.  Dyer,  1  Ambl.  70:  Munro 
V.  Wivenhoe  A  B.  B.  Go.  4  De  G.  J.  &  S.  723: 
Burdett  v.  Hay,  9  Jur.  N.  S.  1260,  4  De  G.  J. 
&  S.  40;  Story,  Eq.  PI.  §  48;  1  Dan.  Ch.  PI. 
&  Pr.  6lh  Am.  ed.  ♦388. 

It  was  not  based  on  proofs  of  acts  either 
committed  or  anticipated,  but  allowed  simply 
because  it  would  do  no  harm. 

Kerr,  Inj.  *30;  Coffin  v.  Coffin,  Jac.  72: 
High,  Inj.  §  655;  Crockett  v.  Crocketi,  2  Ohio 
St.  187. 

Nor  can  this  injunction  be  maintained  on  the 
ground  that  it  was  a  term  or  condition  of  the 
allowance  of  Sternberg's  injunction  against 
Wolff. 

The  ordinary  condition  precedent  to  the 
granting  of  preliminary  injunctions  is  the  re- 
quirement that  the  complainant  give  bonds  to 
answer  in  damages. 

Chappell  V.  Davidson,  8  De  G.  M.  &  G.  2; 
Kerr,  Inj.  p.  625;  Chetwood  v.  Britian,  2  N. 
J.  Eq.  438:  Murray  v.  Elston,  28  N.  J.  Eq, 
127. 

The  injunction  against  Wolff  was  proper 
and  should  be  continued. 

The  acts  complained  of  are  all  ultra  rires 
his  duties  as  treasurer,  and  there  can  be  no 
Question,  inasmuch  as  his  wife  expressly  rati- 
fies all  his  acts,  and  adopts  them  as  her  own. 
But  that  it  would  have  been  futile  to  have 
undertaken  to  secure  corporate  action  in  the 
premises,  as  the  presence  of  both  Wolffs  and 
the  vote  of  one  of  them  would  have  been  essen- 
tial. 

Under  such  circumstances  one  or  more  stock- 
holders may  interfere  to  protect  his  property. 

Cook,  Stock  &  Stockholders,  §^  645,  741: 
Hawes  v.  Contra  Costa  Water  Co.  {Hattts 
V.  Oakland),  104  U.  S.  450,  26  L.  ed. 
827;  Fougeray  v.  Cord,  50  N.  J.  Eq.  185, 
affirmed  on  this  point,  Laurel  Springs  Land 
Co.  V.  Fovgeray,  50  N.  J.  Eq.  756;  4  Thomp. 
Corp.  g§  4578,  4504;  1  Morawetz,  Prlv.  Corp. 
^^  242,  252,  254,  282,  525;  Brown  v.  Van- 
dyke,  8  N.  J.  Eq.  795,  55  Am.  Dec.  250. 

Mr.  Louis  Hood  also  for  complainants. 

Messrs.  Riker  ft  Riker  and  Glubrles  D. 
Thompson  for  defendants. 

Depue*  J.,  delivered  the   opinion  of   the 
court : 
On  the  25th  of  July,  1892,  Sternberg.  Wolff. 


Note.— As  to  the  power  to  appoint  a  receiver 
when  no  other  relief  is  soufirht,  see  note  to  Supreme 
SittiDff,  O.  of  I.  H.  V.  Baker  (Ind.)  20  L.  R.  A.  210; 
also  Whitney  V.  Hanover  Nat.  Bank  (Miss.)  *Z&  L. 
K.  A.  581;  State,  Merriam,  v.  Koss  (Mo.)  23  L.  R.  A. 
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514;  Columbian  Athletic  Club  v.  State,  McMahan 
(Ind.)  28  L.  K.  A.  727:  State,  Independent  Dtst. 
Teleff.  Co.,  v.  Silver  Bow  County  Second  Jud,  Dlst. 
Ct.  (Mont.)  27  L.  R.  A.  392. 
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and  Misch  became  incorporated  under  the  gen- 
eral corporation  act,  under  the  name  of  L. 
Sternberg  &  Co.,  with  a  capital  stock  of  $100,- 
000,  divided  into  1,000  shares,  the  par  value  of 
which  was  $100  each.  The  object  for  which 
this  company  was  incorporated  was  to  carry  on 
a  general  merchandise  business.  At  a  meeting 
of  the  stockholders,  on  the  26th  of  August,  1897, 
Sternberg  was  the  owner  of  499  shares;  Rosa 
Sternberg,  his  wife,  of  1  share;  David  Wolff, 
1  share;  and  Rosa  Wolff,  his  wife,  499  shares, 
— the  situation  being  that  one  half  of  the  capital 
stock  was  held  by  Sternberg  and  his  wife,  and 
the  other  half  by  Wolff  and  his  wife.  At 
this  meeting  the  by-laws  were  amended  so 
that  the  board  of  directors  should  con- 
sist of  four  members,  and  the  whole 
number  of  directors  should  be  necessary  to  a 
quorum,  and  the  four  persons  above  named 
were  elected  directors.  L«zar  Sternberg  was 
elected  president,  David  Wolff  being  secretary 
and  treasurer.  Among  the  by-laws  was  the 
provision  that  Lazar  Sternberg  and  David 
Wolff  and  Henry  Eern,  the  general  superin- 
tendent, should  not  be  subject  to  discharge  or 
reduction  of  salary  by  any  officer  of  the  com- 
pany or  by  the  board  of  directors  without  the 
consent  in  writing  of  the  majority  in  interest 
of  the  stockholders;  that  other  employees 
might  be  discharged  either  by  Lazar  Stern- 
berg or  David  Wolff,  and  new  employees 
should  be  employed  only  with  the  concur- 
rence of  both  Lazar  Sternberg  and  David 
Wolff,  unless  otherwise  ordered  by  the 
board  of  directors.  It  is  unnecessary  to  go 
into  particulars.  It  is  sufficient  to  say  that 
after  the  meeting  last  referred  to,  Sternberg 
and  his  wife,  as  the  one  party,  were  the  own- 
ers of  one  half  of  the  capital  stock  of  the  com- 
pany, and  Wolff  and  l^is  wife  the  owners  of 
the  other  half.  Difficulties  and  dissensions 
arose  between  these  four  persons,  in  which 
Sternberg  and  his  wife,  the  one  half  in  number 
of  the  board  of  directors,  were  engaged  on  the 
one  side,  and  Wolff  and  his  wife,  the  other 
half  of  the  board  of  directors,  were  engaged  on 
the  other  side.  By  reason  of  these  dissensions, 
the  management  of  the  business  by  the  board 
of  directors  was  in  a  deadlock,  although  the 
company  was  largely  engaged  in  the  conduct 
of  the  business  for  which  it  was  incorporated . 
In  consequence  of  the  disputes  between  these 
parties,  in  October,  1897,  Sternberg  and  his 
wife  filed  a  bill  in  the  court  of  chancery  against 
Wolff,  to  restrain  him.  among  other  things, 
from  exercising  the  duties  of  treasurer,  and 
from  discharging  employees  or  interfering 
with  the  regular  business  of  the  company  for 
bis  own  personal  ends,  with  a  further  prayer 
that,  if  necessary,  a  receiver  might  be  ap- 
pointed to  take  charge  of  said  company,  and 
manage  the  same,  pending  the  decision  of  this 
suit.  No  answer  had  been  filed  by  Wolff  when 
the  hearing  on  this  application  was  had  before 
the  vice  chancellor;  but  Wolff,  in  his  affidavit, 
states  that  he  believes  that  the  safety  of  the 
business  demands  the  appointment  of  a  receiver 
at  least  during  the  pendency  of  the  litigation, 
and  until  an  adjustment  of  the  interests  of  the 
stockholders  can  be  arrived  at.  Rosa  Wolff 
was  not  a  party  to  the  bill,  but  she  made  an 
affidavit  stating  that  she  was  the  owner  of  half 
of  the  company's  stock,  and  claiming  that  it 
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was  necessary  for  the  protection  of  her  interests 
that  a  receiver  should  be  appointed  for  the 
corporation  at  least  during  the  pendency  of  this 
litigation,  and  until  the  rights  and  powers  of 
the  officers  and  stockholders  of  the  company 
shall  have  been  adjusted  and  fixed  under  the 
order  of  the  court. 

This  matter  coming  on  for  hearing  before 
the  vice  chancellor  on  bill,  affidavits,  and 
counter  affidavits,  the  vice  chancellor  advised 
an  order  dated  November  6,  1897,  denying  the 
application  for  a  receiver,  but  ordering  that 
pending  this  suit  an  injunction  do  issue,  en- 
joinine  David  Wolff,  the  defendant  herein, 
from  drawing  any  promissory  notes  or  checks 
of  the  company  or  on  behalf  thereof,  except 
for  ascertained  debts  due  by  the  said  company, 
or  from  drawing  any  check  to  the  order  of 
himself,  except  for  salary  due  him  after  de- 
ducting all  charges  against  him  for  rent  and 
goods,  the  disputed  items  of  $206  and  $140  for 
banquet  and  stable  account,  respectively,  not 
to  be  included  in  the  ascertainment  of  said 
charges  against  him,  the  same  being  reserved 
until  the  final  hearing  of  the  case,  and  from 
discharging  emploj'^ees,  except  for  cause,  and 
that  by  the  permission  of  the  court,  or  from 
employing  any  new  employees  without  the  per- 
mission of  the  court,  and  from  making  or 
procuring  to  be  made  any  list  of  the  customers 
of  said  company,  and  from  continuing  to  act  as 
treasurer  of  the  said  company  unless  within  ten 
days  from  the  dale  hereof  he  should  file  a  bond 
in  the  penal  sum  of  $20,000  conditioned  for  the 
faithful  performance  of  his  duties  as  treasurer 
of  the  defendant  corporation;  and  that  the 
complainant  Lazar  Sternberg  be  likewise  en- 
joined from  drawing  any  promissory  notes  or 
checks  of  the  company,  or  on  behalf  thereof, 
except  for  ascertained  debts  due  by  the  said 
company,  or  from  drawing  any  check  to  the 
order  of  himself  except  for  salary  due  him 
after  deducting  all  charges  against  him  for 
rent  and  goodS)  and  from  discharging  em- 
ployees except  for  cause,  by  the  permission  of 
the  court,  or  from  employing  any  new  em- 
ployees without  the  permission  of  the  court, 
and  from  making  or  procuring  to  be  made  any 
list  of  the  customers  of  said  company,  and 
from  inducing  the  employees  of  the  company 
to  fail  to  pay  proper  respect  to  the  defendant 
and  other  officers  of  the  company,  and  from 
inducing  them  to  refuse  obedience  to  their 
orders. 

The  vice  chancellor  in  granting  the  injunc- 
tion against  Sternberg  seems  to  have  gone 
upon  the  ground  that  the  mutuality  of  the  in- 
junction was  necessary  to  protect  the  interests 
of  all  the  stockholders  in  the  affairs  of  the  com- 
pany pendente  lite.  It  is  within  the  power  of  the 
court  of  chancery,  in  granting  to  a  suitor  an 
injunction  to  impose  terms;  and  I  have  no 
doubt  that  the  terms  imposed  in  this  case  were 
such  as  it  was  in  the  power  of  the  court  to  im- 
pose, enjoining  a  defendant  on  the  terms  that 
an  injunction  relating  to  the  same  subject- 
matter  should  go  against  the  complainant.  The 
business  of  the  company,  at  the  time  these 
orders  were  made,  in  manufacturing  and  sell- 
ing clothing,  was  very  large,  the  company 
having  their  main  place  of  business  in  the  city 
of  Newark,  and  eleven  branches  located  else- 
where in  the  state;  and  it  is  undeniable  that 
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the  pendency  of  these  Injunction  orders  se- 
riously int^feres  with  the  business  of  the  com- 
pany: and,  in  the  judgment  of  this  court,  it  is 
wholly  impracticable  for  the  court  of  chancery 
to  take  upon  itself  the  control  of  the  details  of 
the  business  of  this  company  in  conformity 
with  this  injuDction,  as  well  as  quite  impossi- 
ble that  the  business  of  the  company  should  be 
profitably  carried  on  without  those  who  are 
eneaged  in  the  management  of  the  business 
being  allowed  to  manage  and  conduct  the  same 
upon  business  methoas  rather  than  by  the 
methods  proposed  by  these  injunction  orders. 
But  it  is  apparent  from  the  facts  that  appear 
in  the  bill,  and  affidavits  that  some  relief  pend- 
ing this  litigation  should  be  afforded  in  these 
proceedings.  The  two  parties  to  the  contro- 
versy—Sternberg  and  his  wife  on  the  one  side, 
and  Wolff  and  his  wife  on  the  other  side — ai^ 
the  owners  each  of  one  half  of  the  capital 
stock.  These  four  individuals  are  directors 
of  the  company,  and  by  the  by-laws  the  whole 
number  is  necessary  to  make  a  quorum  for  the 
transaction  of  business.  The  dissensions  be- 
tween these  two  parties — Sternberg  and  his  wife 
on  one  side,  and  Wolff  and  his  wife  on  the 
other  side— have  brought  the  affairs  of  this 
company  to  a  deadlock,  so  far  as  any  corporate 
action  by  the  board  of  directors  is  concerned. 
It  may  by  assumed  that  the  court  of  chancery 
has  no  jurisdiction  to  dissolve  a  solvent  cor- 
poration ,  and  distribute  its  assets,  on  the  ground 
that  the  business  of  the  corporation  is  improp- 
erly conducted  by  its  board  of  directors,  even 
though  such  mismanagement  be  with  the  con- 
currence of  a  majoritv  of  the  stockholders; 
but  the  jurisdiction  of  the  court  of  chancery 
to  control  the  business  of  a  company,  especially 
a  trading  company,  pending  a  litigation  over 
the  management  and  conduct  of  its  business, 
must  necessarily  exist;  and  we  think,  pendine 
a  litigation  such  as  that  which  is  inaugurated 
by  the  proceedings  in  this  case,  a  receiver  may 
be  appointed.  Corporations  such  as  the  one 
now  before  us  are  mere  trading  companies 
with  a  corporate  organization,  for  the  conven- 
ience of  conducting  the  business  for  which 
they  were  incorporated.  Such  a  corporation 
has  not  the  qualities  of  corporations  created 
for  public  purposes.  No  reason  appears  why 
in  the  matter  of  the  control  and  conduct  of  its 
business  the  corporation  and  its  officers  should 
not  be  within  the  control  of  the  court  of  chan- 
cerv  to  an  extent  corresponding  with  the  con- 
trol of  that  court  over  the  business  of  a  mere 
partnership. 

The  cases  seem  to  establish  the  power  of  the 
court  in  virtue  of  its  general  jurisdiction  to 
preserve  the  subject  of  litigation  pendente  lite, 
though  it  mav  relate  to  the  affairs  of  a  trading 
company  in  form  organized  as  a  corporation. 
The  two  cases  cited  by  the  vice  chancellor  in 
his  second  opinion  are  to  that  effect.  Feather- 
stone  V.  Cooke.  L.  R.  16  Eq.  298;  Trade  Aux- 
iliary Co.  V.  Vickers,  L.  R.  16  Eq.  303.  In  the 
first  case  the  complications  in  the  affairs  of 
the  company  arose  out  of  a  division  in  the 
board  of  directors,  which  made  it  absolutely 
impossible  that  the  affairs  of  the  company 
could  be  conducted  with  advantage,  vice 
Chancellor  Malins  in  that  case  says:  ''With 
regard  to  private  partnerships,  nothing  is  of 
more  frequent  occurrence  than  the  quarrels  of 
39  L.  R.  A. 


partners.  If  partners  quarrel,  oust  each  other 
from  the  management,  or  so  conduct  them- 
selves that  the  partnership  cannot  go  on  with 
advantage,  it  is  every  day's  practice  for  the 
court  to  interfere  by  injunction,  and  appoint 
a  receiver  if  necessary.  With  regard  to  public 
companies,  I  apprehend  the  same  principle  is 
applicable.  If  a  state  of  things  exists  in 
which  the  governing  body  are  so  divided  that 
they  cannot  act  together,  and  there  is  the  same 
kind  of  feeling  between  the  members  as  there 
is  frequently  in  the  case  of  private  partner- 
ships, It  is  clearly  within  the  rule  of  this  court 
to  interfere,  and  it  will  do  so."  The  court  in 
that  case  intervened  by  injunction  and  receiver 
simply  to  protect  the  property  of  the  company, 
to  continue,  however,  no  longer  than  until  a 
governing  body  was  duly  appointed.  In  the 
fatter  case  the  dissension  was  also  in  the  board 
of  directors  one  set  of  which  closed  the  office 
doors  of  the  company's  building,  and  the  other 
set.  with  the  aid  of  some  laborers,  broke  open 
the  doors  with  crowbars,  and  forced  the  office 
open.  The  prayer  of  the  bill  was  for  the  ap- 
pointment of  a  receiver  until  the  proper  board 
of  directors  was  constituted.  The  vice  chan- 
cellor placed  the  affairs  of  the  company  in  the 
hands  of  a  receiver  pendente  lite  until  a  new 
governing  body  was  appointed.  The  vice 
chancellor's  opinion  states  the  principle  to  be 
that  the  court  will  not  interfere  with  the  inter- 
nal affairs  of  joint  stock  companies  unless  they 
are  in  a  condition  in  which  there  is  no  properly 
constituted  governing  body,  or  there  are  such 
dissensions  in  the  governing  body  that  it  is  im- 
possible to  carry  on  the  business  with  advan- 
uge  to  the  parties  interested.  In  such  a  case 
the  court  will  interfere,  but  only  for  a  limited 
time  and  to  as  small  an  extent  as  possible. 
Chancellor  Runyon.  in  Einstein  v.  RosenfM, 
88  N.  J.  Eq.  809,  after  citing  the  two  cases  al- 
ready cited,  did  not  dissent  from  the  ruling 
of  the  vice  chancellor  in  those  cases.  He  de- 
nied the  appointment  of  a  receiver  on  the 
eround  that  the  business  of  the  company  was 
being  carried  on,  and  that  there  was  no  need 
of  immediate  interference  on  the  part  of  the 
court  for  the  protection  of  the  property  or 
business  interests  of  the  company.  In  Archer 
V.  American  Waterworks  C%>.  50  N.  J.  Eq.  83. 
the  present  chancellor,  after  referring  to  ibe 
three  cases  above  cited,  said  that  "if  the  pres- 
ent directors  of  the  company  .  .  .  con- 
tinue their  dissensions,  so  that  the  affairs  of 
the  company  are  not  speedily  attended  to, 
upon  a  proper  application  I  will  care  for  the 
property,  pending  determination  of  the  salt, 
through  the  instrumentality  of  a  receiver. 
Such  action  will  be  supported  by  precedents 
and  authority.  .  .  .  Sly  interference,  how- 
ever, by  injunction  and  receiver  will  be  lim- 
ited to  the  imperative  requirements  of  the 
present  emergency."  In  an  earlier  case  Vice 
Chancellor  Van  Fleet  said:  **The  power  of 
this  court  to  appoint  a  receiver  of  a  corpora- 
tion, either  because  it  has  no  properly  consti- 
tuted  governing  body,  or  because  there  are 
such  dissensions  in  its  governing  body  as  to 
make  it  impossible  for  the  corporation  to  carry 
on  its  business  with  advantage  to  its  stock- 
holders, I  think  must  be  regarded  as  settled; 
bnt  I  think  it  is  equally  well  settled  that  this 
power  is  subject  to  certain  limitations,  namely. 
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it  must  always  be  exercised  with  great  caution, 
and  only  for  such  time  and  to  such  an  extent 
as  may  be  necessary  to  preserve  the  property 
of  the  corporation  and  protect  the  rights  and 
interests  of  its  stockholders."  Edison  v.  Edi- 
son United  PJionograph  Go,  52  N.  J.  Eq.  620, 
625,  626.  In  Fougeray  v.  Cord,  50  N.  J.  Eq. 
185,  756,  this  court  did  not  deny  the  power  of 
the  court  of  chancery  to  appoint  a  receiver 
pendente  lite  for  the  management  of  the  affairs 
of  an  incorporated  company  organized  for  the 
purpose  of  trade.  The  ruling  of  this  court 
was  that  "the  disturbance  of  corporate  func- 
tions incident  to  a  receivership  are  extreme 
powers  and  may  not  be  decreed  by  a  court  of 
equity  when  the  specific  acts  complained  of 
are  capable  of  redress  and  complete  restitution 
and  those  apprehended  fall  within  the  ordi- 
nary jurisdiction  by  injunction."  The  order 
of  the  court  of  chancery  appointing  a  receiver 
in  that  case  was  set  aside  by  this  court,  not  on 
the  ground  of  a  want  of  power  in  the  court  of 
chancery  to  resort  to  the  proposed  mode  of  re- 
lief, but  on  the  ground  that,  in  the  judgment 
of  this  court,  that  power  was  in  that  instance 
Improperly  exercised. 

That  some  redress  should  have  been  af- 
forded under  the  bill  filed  in  this  case  is  ap- 
parent from  the  facts  disclosed  in  the  bill  and 
affidavits.  That  the  vice  chancellor  granted 
injunctions  which  so  completely  interfered 
with  the  affairs  of  the  company  as  to  make  the 


conduct  of  its  business  by  its  ofilcers  in  ordi- 
nary business  methods  impossible,  and  as- 
sumed the  administration  of  its  business  affairs 
to  such  an  extent  as  to  be  utterly  impractica- 
ble, affords  a  convincing  argument  for  such 
relief  as  is  practicable  through  the  interven- 
tion of  the  court  of  chancery  under  the  cir- 
cumstances. Such  relief,  we  think,  could  be 
afforded  only  by  the  appointment  of  a  receiver 
pendente  lite. 

On  both  appeals  tTie  injunction  ordera  sliould 
he  vacated^  and  the  record  should  be  remitted  to 
the  Court  of  Chancery,  to  he  proceeded  with  in 
accordance  with  these  views. 

GolUnsy  J. ,  dissenting  (Filed  January  81, 
1898): 

While  I  agree  with  the  majority  of  this 
court  that  the  situation  disclosed  by  the  affi- 
davits called  for  the  appointment  of  a  receiver 
on  the  application  of  either  party,  I  also  think 
that  pending  such  appointment  it  was  justifi- 
able, under  the  affidavits,  to  order  an  injunc- 
tion forbidding  David  Wolff  to  further  act  as 
treasurer  of  the  corporation  until  he  should 
give  bonds,  and  restraining  him  from  making 
such  drafts  and  notes  as  were  interdicted. 
Such  an  order  might  justly  have  been  made 
conditional  upon  submission  by  Lazar  Stern- 
berg to  like  interdiction.  A  modified  injunc- 
tion of  this  tenor  seems  still  unobjectionable, 
and  may  be  necessary. 
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*!•  Petroleum  oil  is  a  mineral,  and  while 
It  is  In  the  earth  it  forms  a  part  of  the  realty,  and 
when  It  reaches  a  well,  and  is  produced  on  the 
surface,  it  becomes  personal  property,  and  be- 
longs to  the  owner  of  the  well. 

e.  Whether  such  oil  percolates  throu|ph 
the  rock,  or  exists  in  pools  or  deposits,  it  forms 
a  part  of  that  tract  of  real  estate  In  which  it  tar- 
ries for  the  time  being;  and  when  it  leaves  one 
tract,  and  enters  another,  It  becomes  a  part  of 
the  realty  of  the  latter,  and  thereby  the  owner  of 
the  former  loses  all  right  to  the  oil  while  it  re- 
mains away  from  his  land. 

8.  The  drillinfc  of  wells  by  each  owner 
of  adjoining^  oil  lands*  along  and  near  the 
division  line,  so  that  each  may  obtain  the  amount 
of  oil  contamed  in  his  lands,  is  known  as  ''pro- 
tecting lines, ^^  and  such  protection  affords  a  cer. 
tain  and  ample  remedy  to  prevent  one  operator 
from  obtaining  more  than  his  share  of  oil. 

(December  U,  1897.) 
*Headnotes  by  Biirket,  Ch.  J. 


Note.— As  to  ownership  of  petroleum  oil,  see 
Williamson  v.  Jones  (W.  Va.)  25  L.  R.  A.  2S,  and 
note;  also  Williamson  v.  Jones  (W.  Va.)  38  L.  R.  A. 
6M;  Murray  v.  Allard  (Tenn.)  39  L.  U.  A.  249;  and 
Wilaon  v.  Hughes  (W.  Va.)  39  L.  R.  A.  292. 
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ERROR  to  the  Circuit  Court  for  Hancock 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enjoin  the 
drilling  of  certain  oil  wells.    Affirtned. 

Statement  by  Burket,  Ch.  J. : 

The  plaintiff  in  error  was  plaintiff  below. 
The  cause  came  on  for  hearing  in  the  circuit 
court  on  appeal,  upon  the  following  petition 
and  supplemental  petition:  **The  defendant  is 
a  corporation  found  and  organized  under  the 
laws  of  Ohio.  One  John  F.  Hastings,  of  Find- 
lay,  in  said  county,  is  owner  in  fee,  seised  and 
possessed  of  165  acres  of  valuable  mineral  oil 
land  in  Findlay,  Ohio,  and  more  particularly 
designated  as  the  west  half  of  the  northwest 
quarter  of  section  No.  1,  and  the  east  half  of 
the  northeast  quarter  of  section  No.  2,  in  town- 
ship one  north,  range  ten  east;  and  that  plain- 
tiff has  a  contract  and  agreement  with  said 
Hastings  whereby  plaintiff  has  the  right  to 
operate  said  lands  for  oil,  and  take  the  oil  from 
said  land,  yielding  to  said  Hastings  a  portion 
or  royalty  of  the  oil  so  produced,  the  bal- 
ance to  be  retained  by  plaintiff  as  his  own 
property;  and  in  virtue  of  said  coniract  plain- 
tiff is  now  at  work  on  said  land,  has  two  wells 
completed,  and  a  rig  up  and  ready  to  begin 
the  drilling  of  a  third  well  thereon.  That  said 
Hastings's  land  is  joined  on  the  east  and  west 
by  lands  now  in  the  possession  and  control  for 
Oil  purposes  of  the  defendant,  on  which  they 
now  have  producing  oil  wells;  and  the  east  80 
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acres  of  said  Hastinpifi's  farm  is  joined  on 
tlie  south  by  mineral  oil  lands  owned  in  fee  by 
the  said  defendant,  and  on  which  also  the  de- 
fendant has  producing  oil  wells.  That  under- 
lying the  land  of  said  Hastings,  and  the 
lands  so  adjoining  the  same  on  the  south  and 
and  west  and  east,  as  aforesaid,  is  a  formation 
of  porous  sand  or  Trenton  rock,  so  called, 
which  is  permeated  with  valuable  mineral  oil. 
That  the  nature  of  said  mineral  oil  deposit  is 
such  that  when,  in  the  process  of  operating,  an 
oil  well  is  drilled  from  the  surface  down  into 
and  through  said  oil-bearing  rock,  and  the 
usual  pumping  appliances  attached  to  and  em- 
ployed on  said  well  to  extract  oil  therein,  the 
oil  will  be  drawn  to  said  opening  from  a  long 
distance  through  said  porous  rock,  and  all  the 
oil  within  a  radius  of  from  200  to  250  feet  sur- 
rounding such  well  will  be  drawn  to  and  ex- 
tracted by  means  of  such  well,  so  that  in  order 
to  drain  and  exhaust  all  the  oil  in  the  land  it  is 
only  necessary  to  drill  the  wells  from  400  to 
500  feet  apart.  The  defendants,  well  knowing 
the  premises,  and  designing  wilfully  and  un- 
lawfully to  extract  the  mineral  oil  from,  in, 
and  under  the  said  Hastings  land,  by  means 
of  surface  operations  on  the  land  so  owned  and 
controlled  by  them,  in  fraud  and  violation  of 
the  plaintiff's  right,  and  from  motives  of  un- 
mixed malice,  have  located  a  line  of  oil  wells 
along  the  entire  east  line  of  said  farm,  and 
upon  and  alone  the  said  south  line  of  the  east 
80  acres  of  said  farm,  which  wells  are  so  locat- 
ed just  25  feet  from  the  line  of  Hastings's  land, 
and  just  400  feet  apart,  all  of  which  wells  so 
located  the  defendants  threaten  and  intend  to 
drill  at  once,  with  the  design  and  to  the  un- 
lawful intent  and  purpose  aforesaid.  That, 
in  view  of  the  well-known  tendency  of  said 
wells  to  drain  a  large  extent  of  territory  imme- 
diately surrounding  them,  it  is  the  custom  and 
almost  universal  practice  of  oil  operators  when 
operating  adjoining  lands,  to  locate  their  wells 
at  least  200  feet  from  the  line  of  lands,  in  order 
that,  so  far  as  reasonably  practicable,  each 
operator's  well  shall  draw  its  supply  from  his 
own  land,  and  not  unnecessarily  disturb  or 
detract  from  the  oil  mineral  wealth  of  the  ad- 
joining lands.  That  the  defendants*  holdings 
on  the  east  consist  of  about  160  acres  in  a  body, 
and  on  the  south  a  very  large  tract,  to  wit, 
several  hundred  acres,  and  there  is  in  the  de- 
fendants' operating  said  land  for  oil  no  sort  of 
necessity  or  excuse  for  the  defendants  lo  locate 
their  said  wells  so  unusually  near  the  Hastings 
line,  as  there  are  no  wells  at  all  on  the  Hast- 
ings east  or  south  line,  except  the  wells  operat- 
ed by  the  defendant,  which  are  more  than  200 
feet  from  the  defendant's  line,  and  by  plain- 
tiff's contract  with  Hastings,  which  is  of  record 
well  known  to  the  defendfant,  no  well  is  to  be 
drilled  by  the  plaintiff  witbin  200  feet  of  the  ex- 
terior line  of  the  farm,  unless  it  becomes  neces- 
sary in  order  to  protect  the  line;  so  that  the 
only  motive  of  the  defendant  in  so  locating  its 
said  wells  was  to  injure  the  plaintiff,  and  to 
ffet  the  oil  which  would  be  available  to  him  in 
his  operation  of  said  farm.  If  the  defendants 
are  permitted  to  extract  the  plaintiff's  oil  in  the 
manner  as  aforesaid,  the  plaintiff  will  suffer 
irreparable  injury,  and  will  have  no  adequate 
legal  remedy,  for  the  reason  that  it  will  be  im- 
possible to  determine  the  exact  proportion  of 
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the  product  belonging  to  the  plaintiff.  Where- 
fore the  plaintiff  prays  that  a  temporary  re- 
straining order  issue,  enjoining  the  defendant 
from  drilling  and  operating  any  oil  well  at  any 
point  within  200  feet  of  the  line  of  said  Hast- 
ings farm,  unless  it  should  become  necessary 
to  approach  nearer  in  order  to  protect  the  lines 
and  that  on  the  final  hearing  that  said  injunc- 
tion be  made  perpetual." 

"And  now  comes  the  plaintiff,  by  leave  of 
this  court,  and  for  a  supplemental  petition  and 
in  addition  to  the  allegations  of  the  original 
petition,  alleges  that,  since  the  dissolution  of 
the  temporary  injunction  granted  in  this  ac- 
tion, the  defendants  have  proceeded  and  locat- 
ed and  drilled,  and  are  now  operating  for  oil, 
or  about  to  begin  operating  twelve  oil  wells, 
nine  of  which  are  at  the  points  stated  in  the 
petition,  and  three  of  which  are  on  the  Rei- 
mund  farm,  adjoining  the  Hastings  farm  on 
the  west,— all  of  which  wells  are  so  completed 
and  operating  by  means  of  pumping  appli- 
ances, and  all  which  wells  are  so  operating 
about  25  feet  from  the  lines  of  said  farm.  That 
all  of  said  wells  are  oil-producing  wells  of 
greater  or  less  capacity,  and  that  by  means 
thereof  the  defendants  are  daily  extracting 
large  and  valuable  quantities  of  mineral  oil,  a 
large  part  of  which  mineral  oil  is  so  drawn  and 
extracted  from  the  deposits  thereof  in  the  laud 
of  said  Hastings,  and  which  oil  the  plaintiff 
has,  by  his  contract  with  said  Hastings,  the 
right  to  take  and  use  and  enjoy.  The  said 
wells  draw  their  supply  so  indiscriminately 
from  the  mines  and  lands  of  said  Hastings  and 
of  the  defendant  that  it  is  impossible  to  dis- 
tinguish that  of  the  defendant  from  that  of  the 
plaintiff,  but  all  of  said  oil  is  so  being  taken  by 
the  said  defendant  and  converted  to  its  own 
use.  Wherefore,  in  addition  to  the  prayer  of 
the  petition,  the  plaintiff  prays  that  the  de- 
fendant he  required  to  account  to  the  plaintiff 
for  the  oil  so  taken;  that  the  amount  thereof 
be  ascertained ;  and  that  the  plaintiff  may  have 
adccrec  and  judgment  against  the  defendant 
therefor,  and  for  all  proper  relief." 

The  circuit  court  was  of  opinion  that  the 
petition  and  supplemental  petition  failed  to 
state  a  cause  of  action  against  the  oil  company 
and  therefore  refused  to  hear  any  evidence, 
and  found  from  the  pleadings  in  favor  of  the 
defendant,  to  which  plaintiff  excepted. 


Mr.  Georg^e  H.  Phelps,  for  plaintiff  in 
error: 

It  is  manifestly  wrong  for  the  owner  of  ad- 
joining land  to  secure  the  oil  which  is  the 
property  of  his  neighbor. 

Equity  will  not  suffer  a  wrong  without  a 
remedy. 

1  Pom.  Ekj.  Jur.  §  428. 

Mineral  oil  is  as  fixed  and  stable  in  the  porous 
rock  to  which  it  is  indigenous  as  coal  or  any 
solid  mineral,  and  has  no  natural  tendency  to 
escape  until  it  is  disturbed  by  artificial  means 
peculiarly  adapted  to  securing  and  utilizing  it. 
and  it  would  never  go  across  the  line  of  the 
land  of  its  owner  unle;^  deprived  of  lateral 
support  sufiScient,  in  nature,  to  maintain  it  in 
situ. 

Ohio  State  Geological  Sur.  of  1890,  p.  84. 

This  right  to  lateral  support  is  as  sacred  as 
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any  other  right  iDcident  to  the  land,  and  as 
much  under  the  protection  of  the  law. 

Ballard.  Ohio  Law  of  Real  Prop.  §  859; 
Burgner  v.  Humphrey,  41  Ohio  St.  852;  Tifin 
V.  McCormack,  34  Ohio  St.  644,  32  Am.  Rep. 
408;  Farrand  v.  Marshall,  21  Barb.  409. 

The  fact  that  such  property  is  in  its  nature 
more  susceptible  to  injury  by  the  oil  operations 
of  the  adjoining  land  increases  rather  than 
diminishes  the  degree  of  care  and  caution  re- 
quired of  the  adjoining  proprietor  in  the  use  of 
his  land  for  such  special  purpose,  and  a  bad 
custom  or  habit  of  crowding  lines  cannot  avail 
as  an  excuse  for  such  obvious  wrong  to  the 
adjoining  proprietor. 

Horner  v.  WaUon,  79  Pa.  242,  21  Am.  Rep. 
55;  Columbus  <&  H.  Coal  dt  L  Co,  v.  Tucker,  ^% 
Ohio  St.  60. 

The  right  of  man  to  take  water  is  a  usufruc- 
torv,  as  contradistinguished  from  a  property, 
right. 

Lembeck  v.  Nye,  47  Ohio  St.  336,  8  L.  R.  A. 
576. 

Petroleum  or  rock  oil  is  a  mineral  substance 
in  solution;  in  place  it  is  a  mine  underlying 
the  land  having  in  a  state  of  nature,  unmolested 
by  mining  operations,  no  migratory  tendency 
whatever,  and  operations  designed  solelv  for 
securing  such  mineral  are  essentially  and  dis- 
tinctly mining  operations,  and  such  oil  when 
brought  to  the  surface  is  a  recognized  commer- 
cial commodity. 

16  Am.  &  Eng.  Enc.  Law,  p.  221,  and  note. 

Plaintiff  and  defendant  must  be  regarded  as 
the  owners  and  operators  of  adjoining  mines. 

Theirs  is  not  an  ordinary  use  of  the  land,  but 
a  special  and  unusual  one,  and  their  correlative 
rights  and  duties  in  respect  to  such  use  are  pe- 
culiarly those  of  adjoining  mine  owners,  and 
not  those  of  adjoining  landowners  in  the  gen- 
et al  and  ordinary  sense  in  which  those  terms 
are  used  and  known  in  the  law. 

ColUnB  V.  Chartiers  Valley  Oaa  Co.  131  Pa. 
143,  6  L,  R.  A.  280;  Columbus  dk  H.  Coal  &  L 
Co.  V.  Tucker,  48  Ohio  St.  58;  Angell,  Water- 
courses.  7th  ed.  §  189:  17  Am.  &  Eng.  Enc. 
Law,  p.  178;  QUI  v.  Weston,  110  Pa.  313. 

The  only  injury  to  which  an  adjoining 
owner  of  landed  property  is  compelled  to  sub- 
mit is  that  which  is  fairly  incident  to  the  use 
of  the  adjoining  property  for  the  purpose  of 
the  ordinary  usual  uses  to  which  landed  prop- 
erty is  applied. 

Letts  V.  Kesslcr,  54  Ohio  St.  73. 

The  owner  of  land  shall  so  use  his  own  as 
not  unnecessarily  to  injure  the  properly  rights 
of  the  adjoining  owner. 

Tijfin  V.  McGormack,  84  Ohio  St.  638.  32 
Am.  Rep,  408;  Burgner  v.  Humphrey,  41  Ohio 
St.  340;  Ballard,  Ohio  Law  of  Real  Prop. 
§^  340-852;  Columbus  A  H.  Coal  A  /.  Co,  v. 
Tucker,  48  Ohio  St.  41;  Letts  v.  Kessler,  54 
Ohio  St.  73. 

Defendant  in  the  exercise  of  its  right  to  mine 
the  adjoining  lands  for  oil  shall  respect  the 
plaintiff's  equal  right  on  the  Hastings  land, 
and  while  in  its  mining  operations  it  may  em- 
ploy all  the  usual  known  and  practical  means 
for  securing  the  oil  deposits  in  its  own  mine,  it 
must  at  the  same  time  employ  the  same  means 
to  prevent  encroachment  upon  and  injury  to 
the  mineral  rights  of  the  plaintiff. 

If  the  course  of  conduct  above  prescribed  is 
89  L.  R.  A. 


carefully  and  faithfully  observed  then  any  in- 
cidental injury  resulting  to  either  party  by  the 
operations  of  the  other  would,  under  the  law, 
be  damnum  absque  injuria, 

Bassett  v.  Salisbury  Mfg.  Co,  43  N.  H.  669, 
82  Am.  Dec.  179,  cited  in  27  Am.  &  Eng.  Enc. 
Law,  p.  428. 

Fraud  is  ever  assuming  new  forms  but  hap- 
pily equitable  principles  are  so  capable  of  varied 
application  that  our  courts  are  able  to  furnish 
relief  against  cheats  of  the  newest  invention. 

Yeoman  v.  Lasley,  40  Ohio  St.  200;  1  Pom. 
Eq.  Jur.  §  111;  Rhodes  v.  Cleveland,  10  Ohio, 
160,  36  Am.  Dec.  82. 

The  owner  of  land  cannot  make  use  of  his 
property  if  by  so  doing  he  must  necessarily  in- 
jure the  property  of  his  neighbor. 

Hay  V.  Colioes  Co.  2  N.  Y.  159,  51  Am.  Dec. 
279,  cited  in  Tiffin  v.  McCormack,  84  Ohio  St. 
644.  82  Am.  Rep.  408. 

That  the  line  of  wells  drilled  and  now  being 
operated  by  the  defendant  effect  to  injure  and 
were  intended  by  the  defendant  to  injure  and 
impair  the  mineral  right  of  the  plaintiff  abun- 
dantly appears  and  is  conceded  by  the  record, 
and  in  addition  to  that  courts  will  take  judicial 
notice  of  the  effect  of  such  wells. 

Wettengeli  v.  Qormley,  160  Pa.  559;  Conger 
V.  Weaver,  6  Cal.  548,  65  Am.  Dec.  528;  Ohio 
State  Geological  Rep.  1890,  pp.  67,  68,  84;  12 
Am.  &  Eng.  Enc.  Law,  pp.  178,  195,  196. 

That  said  wells  are  unnecessarily  so  located 
and  drilled  is  equally  obvious  in  this  record. 

QUI  V.  Weston,  110  Pa.  318;  17  Am.  &  Eng. 
Enc.  Law,  p.  178,  and  note. 

It  is  the  duty  of  a  person  working  near  the 
boundary  lines  of  his  mine  to  take  every  pre- 
caution to  avoid  encroachment  upon  adjoining 
mines,  and  if  he  takes  ore  from  an  adjoining 
mine  he  will  be  liable  for  trespass  and  equity 
will  protect  such  mining  property  by  injunc- 
tion. 

Williams  v.  Pomeroy  Coal  Co.  87  Ohio  St. 
583;  High.  Inj.  §§  468,  472;  15  Am.  &  Eng. 
Enc.  Law,  p.  881  and  notes;  5  Am.  &  Eng. 
Enci  Law,  pp.  70-75;  Wood,  Nuisances,  §  119; 
2  Shearm.  &  Redf.  Neg.  §  717;  1  Pom.  Eq. 
Jur.  §§111,  112,  subs.  7,  8. 

There  is  a  plain  distinction  between  the  solid 
and  fluid  minerals  as  respects  the  line  and  right 
to  mine  near  the  boundary. 

Wettengel  v.  Qormley,  160  Pa.  559;  Ohio  Oil 
Co.  V.  KelUy,  9  Ohio  C.  C.  519. 

Whatever  else  may  be  said  of  the  acts  of  the 
defendant  in  opening  and  operating  mines  so 
near  to  the  plaintiff  as  to  even  have  a  tendency 
to  take  his  oil,  such  act  constitutes  a  private 
nuisance  restraint  whereof  is  a  familiar  sub- 
ject for  the  injunctive  remedv. 

Williams  v.  Pomeroy  Coal  Co,  87  Ohio  St 
589. 

It  is  the  ordinary  case  of  a  tortious  confusion 
of  goods,  and  the  defendant  is  bound  to  ac- 
count for  the  entire  product. 

Hart  V.  Ten  Eyck,  2  Johns.  Ch.  62;  Hessd- 
tine  V.  StochceU,  30  Me.  237,  50  Am.  Dec.  627; 
Pulcifer  v.  Page,  82  Me.  404,  54  Am.  Dec.  582. 

Messrs.  John  Poe  and  James  O.  Troup  ^ 
for  defendant  in  error. 

Burket,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
The  question  is  not  as  to  the  motive— fraud 
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or  malice — which  may  have  induced  the, oil 
company  to  drill  the  wells  sought  to  be  en- 
joined. The  only  question  of  practical  im- 
portance is,  'Had  the  oil  company  the  legal 
right  to  drill  the  wells?  When  a  person  has 
the  legal  right  to  do  a  certain  act,  the  motive 
with  which  it  is  done  is  immaterial.  The 
right  to  acquire,  enjoy,  and  own  property  car- 
ries with  it  the  right  to  use  it  as  the  owner 
pleases,  so  long  as  such  use  does  not  interfere 
with  the  legal  rights  of  others .  To  drill  an  oil 
well  near  the  line  of  one's  land  cannot  interfere 
with  the  legal  rights  of  the  owner  of  the  ad- 
joining lands,  so  long  as  all  operations  are  con- 
fined to  the  lands  upon  which  the  well  is 
drilled.  Whatever  gets  into  the  well  belongs 
to  the  owner  of  the  well,  no  matter  where  it 
came  from.  In  such  cases  the  well  and  its 
contents  belong  to  the  owner  or  lessee  of  the 
land,  and  no  one  can  tell  to  a  certainty  from 
whence  the  oil,  gas,  or  water  which  enters  the 
well  came,  and  no  legal  right  as  to  the  same 
can  be  established  or  enforced  by  an  adjoining 
landowner.  The  rieht  to  drill' and  produce 
oil  on  one's  own  land  is  absolute,  and!^  cannot 
be  supervised  or  controlled  by  a  court  or  an 
adjoining  landowner.  So  long  as  the  opera- 
tions are  legal,  their  reasonableness  cannot  be 
drawn  in  question.  As  was  pointed  out  in 
Letts  V.  Eessler,  54  Ohio  St.  78,  it  is  intolerable 
that  the  owner  of  real  property,  before  mak- 
ing improvements  on  his  own  lands,  should 
be  compelled  to  submit  to  what  his  neighbor 
or  a  court  of  equity  might  regard  as  a  reason- 
able use  of  his  property.  Petroleum  oil  is  a 
mineral,  and  while  in  the  earth  it  is  part  of  the 
realty,  and,  should  it  move  from  place  to  place 
by  percolation  or  otherwise,  it  forms  part  of 
that  tract  of  land  in  which  it  tarries  for  the 
time  being,  and.  if  it  moves  to  the  next  adjoin- 
ing tract,  it  becomes  part  and  parcel  of 
that  tract;  and  it  forms  part  of  some  tract  un- 
til it  reaches  a  well,  and  is  raised  to  the  sur- 


face, and  then  for  the  first  time  it  becomes  the 
subject  of  distinct  ownership,  separate  from  the 
realty,  and  becomes  personal  property. — the 
propertv  of  the  person  into  whose  well  it  came. 
And  this  is  so  whether  the  oil  moves,  perco- 
lates, or  exists  in  pools  or  deposits.  In  either 
event,  it  is  the  property  of,  and  belongs  to,  the 
person  who  reaches  it  by  means  of  a  well,  and 
severs  it  from  the  realty,  and  converts  it  into 
personalty.  While  it  is  generally  supposed 
that  oil  is  drained  into  wells  for  a  distance  of 
several  hundred  feet,  the  matter  is  somewhat 
uncertain,  and  no  right  of  sufl^cient  weight  can 
be  founded  upon  such  uncertain  supposition 
to  overcome  the  well-known  right  which  every 
man  has  to  use  his  property  as  he  pleases,  ao 
long  as  he  does  not  interfere  with  the  legal 
rights  of  others.  Protection  of  lines  of  ad- 
joining lands  by  the  drilling  of  wells  on  both 
sides  of  such  lines  affords  an  ample  and  suffi- 
cient remedy  for  the  supposed  grievances 
complained  of  in  the  petition  and  supplemental 
petition,  without  resort  to  either  an  injunction 
or  an  accounting.  The  cases  of  Columbus  <£ 
K  Coal  &  I.  Co.  V.  Tucker,  48  Ohio  St  41,  and 
Collins  V.  Cfiartiers  Valley  Gas  Co.  181  Pa.  143. 
2  L.  R.  A.  280,  and  other  like  cases,  in  which 
some  harmful  substance  was  sent,  convej'ed, 
or  caused  to  go  from  the  premises  of  one 
to  the  premises  of  another,  have  no  ap- 
plication here,  because  in  this  case  noth- 
ing r^ched  the  plaintiff's  lands  from  the 
premises  of  the  defendant,  and  the  only  com- 
plaint is  that  the  oil  company  so  used  its  own 
premises  as  to  secure  and  appropriate  to  its 
own  use  that  which  camd  into  its  lands  by 
percolation,  or  by  flowing  throu^  unknown 
natural  undersround  channels.  This  it  had  a 
right  to  do.  While  the  drilled  oil  well  is  arti- 
ficial, the  pores  and  channels  through  which 
the  oil  reached  the  bottom  of  the  well  ar«  nat- 
ural. 
Judgment  affirmed. 


OREGON  SUPREME  COURT. 


Laura  A.  HARRIS,  Bespt., 

V. 

Sherwood  BURR  et  al,  Appts. 

( Or ) 

The  ri£^ht  of  women  to  vote  at  a  school 
meeting^  for  a  director  of  a  diBtriet, 

as  provided  by  Seas.  Laws  1891,  p.  190,  Is  not  pre- 
cluded by  Const,  art.  2,  6  2.  limitfnir  the  rigrht  to 
vote  *'at  all  elections  authorized  by  law"  to 
male  citizens,  as  this  Is  construed  with  the  con. 
stitutlonal  provision  irivingr  the  legislature 
power  to  provide  a  system  of  common  schools. 

(February  14,  1898.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit    Court  for  Lane  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 


NOTX.— As  to  the  right  of  women  to  vote,  see 
Coffin  V.  Thompson  (Mich.)  21 L.  R.  A.  662,  and  note; 
also  Re  Gage  (N.  Y.)  25  L.  R.  A.  781. 
89  L.  R.  A. 


I  cover  damages  for  refusing  to  permit  plaintiff 
I  to  vote  at  an  election  for  school  director.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  R.  Skipworth,  for  appellants: 

If  plaintiff  was  not  a  "legal  voter,"  she 
could  not  sustain  damages,  in  contemplation 
of  law,  by  the  refusal  of  the  judges  of  the  elec- 
tion to  receive  and  count  her  ballot. 

Participation  in  the  elective  franchise  is  not 
a  natural  right,  but  a  privilege  conferred  by 
law. 

Cooley,  Const.  Lim.  p.  752;  Opinion  of  the 
Justices,  62  Me.  596;  JRohrhacher  v.  Jackson, 
51  Miss.  785;  Van  Valkenhurg  v.  Brown^  48 
Cal.  48, 13  Am.  Rep.  186;  Minor  v.  Hdppersett, 
88  U.  S.  21  Wall.  162,  22  L.  ed.  627;  moomer 
V.  7bdd,  8  Wash.  Terr.  699,  1  L.  R.  A.  111. 

The  Constitution  declares  that  in  all  elec- 
tions not  otherjvise  provided  for  every  white 
male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  shall  be  entitled  to  vote  at 
all  elections  "authorized"  by  law. 


Harbi»  ▼.  Burr. 
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When  the  legislature  of  this  state  passed 
§  2599,  it  bad  no  power  to  declare  who  should 
be  legal  voters  at  a  school  election  other  than 
as  provided  in  art.  2,  §  2«  of  the  Constitution, 
and,  the  ^  qualifications  of  voters  being  deter- 
mined and  limited  by  said  §  2,  the  legislature 
cannot  enlarge  or  abridge  those  qualifications; 
and  therefore  said  act  of  February  20,  1891,  is 
repugnant  to  the  Constitution  of  this  state,  and 
is  therefore  void. 

White  V.  Multnomah  County  Comrs.  18  Or. 
819;  State,  Carter,  v.  Stevens,  29  Or.  464; 
Bloomer  v.  Todd,  3  Wash.  Terr.  599,  1  L.  R. 
A.  Ill;  Minora.  Happeraett,  88  U.  8.  21  Wall. 
162,  22  L.  ed.  627;  Cooley,  Const.  Lim.  p.  758; 
Qreen  v.  Shumway,  89  rT.  Y.  418;  Brown  v. 
Oroter,  6  Bush,  1;  Lyman  v.  Martin,  2  Utah, 
186;  State,  Alliaon,  v.  Blake,  57  K.  J.  L.  6,  26 
L.  R  A.  480. 

The  act  of  February  20,  1891,  provides 
qualifications  for  voters  at  school  elections  not 
included  in  §  2,  art.  2,  and  also  extends  the 
elective  franchise  to  female  citizens  who  arc 
not  included  in  §  2,  and  therefore  said  act  is 
null  and  void. 

Cooley,  Const.  Lim.  p.  756;  Page  v.  AUen, 
58  Pa.  838,  98  Am.  Dec.  272;  Capen  v.  Foster, 
12  Pick.  485.  23  Am.  Dec.  682;  Qibbons  v. 
Ogden,  22  U.  8.  9  Wheat.  187,  6  L.  ed.  68: 
United  States  v.  Gruikshank,  92  U.  8.  542,  28 
L,  ed.  588;  Bloomer  v.  Todd,  3  Wash.  Terr. 
599,  1  L.  R.  A.  HI;  Re  Inspectors  of  Election, 
25  N.  Y.  Supp.  1068;  Be  Cancelation  from 
Registry,  5  Misc.  875;  StaU  v.  AdcCms,  2  Stew. 
(Ala.)  281;  Quinn  v.  State,  85  Ind.  485,  9  Am. 
Rep.  754;  State,  Cornish,  v.  Tuttle,  53  Wis.  45; 
People,  Van  Bokkelen,  v.  Canaday,  73  N.  C. 
198,  21  Am.  Rep.  465;  State.  Knowlton,  v. 
Williams,  5  Wis.  808,  68  Am.  Dec.  65;  6  Am. 
&  £ng.  Enc.  Law,  p.  268:  State,  Kimball,  v. 
Mendee,  57  N.  J.  L.  807;  State,  Chamberlain, 
V.  Cranbury  Bd,  of  Edu.  57  N.  J.  L.  605; 
Landisv.  Ashworth,  57  N.  J.  L.  509;  Chase  v. 
Miller,  41  Pa.  408;  Bourland  v.  Hildreth,  26 
Cal.  161;  People,  TwitcheU,  v.  Blodgett,  18 
Mich.  127;  Pe^,  Ahrens,  v.  English,  189  111. 
622,  15  L.  R,  A.  181;  White  v.  Multnomah 
County  Comrs,  18  Or.  819,  57  Am.  Rep.  20; 
State,  Carter,  v.  Stevens,  29  Or.  464;  Bison  v. 
Farr,  24  Ark.  161,  87  Am.  Dec.  52;  Lyman  v. 
Martin,  2  kUtah.  186;  St.  Joseph  db  D.  C  R, 
Co.  V.  Buchanan  County  Ct.  89  Mo.  485. 

To  uphold  the  contention  of  respondent's 
counsel  the  court  would  have  to  ignore  the 
plain  provisions  of  art.  2,  §  2,  and  rest  its  de- 
cisions on  a  single  word  (''manner")  in  §  7, 
art.  6. 

1  Story,  Const.  §  454;  Gibbons  v.  Ogden,  22 
U.  8.  9  Wheat.  187,  6  L.  ed.  68;  United  States 
V.  Cruiks^iank,  92  U.  8.  542.  28  L.  ed.  588; 
Cooley,  Const.  Lim.  p.  752;  Bloomer  v.  Todd, 
S  Wash.  Terr.  599,  1  L.  R.  A.  Ill;  Van 
Valkenberg  v.  Brown,  48  Cal.  48,  18  Am.  Rep. 
136;  Blair  v.  Ridgely,  41  Mo.  68.  97  Am.  Dec. 
248;  Spencer  v.  Board  of  Registration,  1  Mac- 
Arth.  169,  29  Am.  Rep.  582;  Daggett  v. 
HvdMon,  43  Ohio  8t.  548,  U  Am.  Rep.  848, 
note;  Minor  v.  Happersett,  88  U.  8.  21  Wall. 
162,  22L.  ed.  627. 

A  school-district  election  is  held  in  pursu- 
ance of  law,  and  in  contemplation  of  art.  2, 
§  2. 

White  V.  Multnomah  County  Comrs.  18  Or. 
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319,  57  Am.R€p.  20;  State,  Carter,  v.  Stevens, 
29  Or.  464;  Cooley,  Const.  Lim.  pp.  87,  88, 
756;  People,  Ahrens,  v.  English,  189  lU.  622, 
15  L.  R.  A  181;  State,  KimbaU,  v.  Hendee,  57 
N.  J.  L.  807;  Landis  v.  AshwoHh,  57  N.  J.  L. 
509;  StaU,  Chamberlain,  v.  Cranbury  Bd.  of 
Edu.  57  N.  J.  L.  605;  Oreen  v.  Shumway,  89 
N.  Y.  418. 

The  definition  of  the  word  "manner"  as 
given  in  14  Am.  &  En^.  Enc.  Law,  p.  251,  is, 
"literally  handling  a  tHing." 

In  Wells  V.  Bain,  75  Pa.  89,  15  Am.  Rep. 
568,  the  court  said:  "The  word  'manner'  is 
one  of  large  signification,  but  one  thin^  is 
clear, —it  cannot  exceed  the  subject  it  qualifies 
or  l}elongs  to." 

The  principle  here  is  the  qualification  of 
voters  at  all  elections,  and  the  manner,  the 
mere  handling,  or  the  mere  method  of  conduct- 
ing the  election  and  the  regulation  of  those 
matters  (not  the  qualification  of  voters)  is 
within  the  legislative  authority. 

Const,  art.  2,  gg  6-8;  Cooley,  Const.  Lim. 
p.  756;  People,  Ahrens,  v.  English,  189  111.  622, 
15  L.  R.  A.  131;  Fifth  Ave.  Bank  v.  Colgate,  22 
Jones  &  8.  196;  14  Am.  &  Eng.  Enc.  Law, 
p.  252,  note  1. 

The  phrase,  "manner  of  voting,"  literally 
interpreted,  applies  simply  to  the  act  of  voting, 
which  is  provided  for  in  the  Constitution. 

Kentucky  Union  R,  Co.  v.  Bourbon  County, 
85  Ky.  98;  VoUmer^s  Succession,  40  La.  Ann. 
598;  PhiUipsY.  Middlesex  County  Comrs.  122 
Mass.  258. 

The  laws  conferring  or  relating  to  suffrage 
are  strictly  construed. 

Bailey  v.  Fiske,  84  Me.  77;  Monroe  v.  Collins, 
17  Ohio  8t.  665;  Cooley,  Const  Lim.  p.  487; 
People  V.  Dean,  14  Mich.  4Q^:  White  v.  Mult- 
nomah County  Comrs.  18  Or.  319,  57  Am.  Rep. 
20;  State,  Carter,  v.  Stetens.  29  Or.  464;  Bloomer 
V.  Todd,  8  Wash.  Terr.  599,  1  L.  R.  A.  Ill; 
Minor  v.  Happersett,  88  U.  8.  21  Wall.  162, 
22  L.  ed.  627. 

The  legislature  had,  under  the  Constitution, 
the  power  to  establish  a  common-school  sys- 
tem, but  there  is  not  even  an  implication  in 
any^  of  the  provisions  of  the  Constitution  re- 
lating to  that  subject  conferring  on  the  legis- 
lature power  to  extend  suffrage  to  women, 
nor  to  impose  upon  male  citizens  any  different 
qualifications  at  a  school  election  than  already 
imposed  by  the  Constitution. 

Const,  art.  2.  §  2;  White  v.  Multnomah 
County  Comrs.  18  Or.  819.  57  Am.  Rep.  20; 
State,  Carter,  v.  Stevens,  29  Or.  464;  State  v. 
Adams,  2  8tew.  (Ala.)  239;  Re  Cancelation 
from  Registry,  5  Misc.  875;  Re  Inspectors  of 
Election,  25  N.  Y.  8upp.  1068;  State,  AUison, 
V.  Blake,  57  N.  J.  L.  6,  25  L.  R.  A.  480;  Lan- 
dis  V.  As/iworth,  57  N.  J.  L.  509;  People, 
Ahrena.  v.  English,  189  111.  622,  15  L.  R.  A. 
181;  Chase  v.  Miller,  41  Pa.  408;  Bourland  v. 
Hildreth,  26  Cal.  161:  People,  TwitcheU,  v. 
Blodgett,  18  Mich.  127;  6  Am.  &  Eng.  Enc. 
Law,  p.  268. 

Mr.  Georg^e  B.  Dorris»  for  respond- 
ent: 

When  a  state  law  is  attacked  it  is  presum- 
ably valid  in  any  case,  and  this  presumption  is 
a  conclusive  one.  unless  in  the  Constitution  of 
the  United  States  or  of  the  state  we  are  able  to 
discover  that  it  is  prohibited.  _ 
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The  right  to  vote  in  the  United  States  comes 
from  the  states. 

Minor  v.  Happergett,  88  U.  8.  21  Wall.  165, 
174,  22  L.  ed.  627,  630;  United  States  v.  Cruik- 
shank,  92  U.  8.  542,  556,  23  L.  ed.  588,  592. 

Article  2,  g  2,  of  the  Constitution  onlv  ap- 
plies to  state,  county,  and  precinct  officers, 
provided  for  in  the  Constitution,  and  such 
other  state,  county,  and  precinct  officers  that 
may  be  authorized,  under  art.  6,  g  7,  of  the 
Constitution  since  its  adoption. 

School  directors  are  not  mentioned  in  the 
Constitution,  and  are  not  constitutional  offi- 
cers. 

He  Gage,  141  N.  Y.  112,  25  L.  R.  A.  781; 
State,  CroOty,  v.  Cones,  15 Neb.  444;  Wheelers. 
Brady,  15  Kan.  26;  Plummer  v.  Tost,  144 
111.  6S,  19  L.  R.  A.  110;  Belles  v.  Burr,  76  Mich. 
6;  Opinion  of  Justices,  115  Mass.  602;  Buckner 
V.  Gordon,  81  Ky.  665;  Cooley.  Const.  Lim. 
p.  178;  PeopU,  Tmtehell,  v.  Blodgeit,  13  Mich. 
127;  Oregon  Const,  art.  1,  §  38. 

In  passing  upon  the  constitutionality  of  a 
law,  an  intent  to  violate  the  Constitution  is  not 
to  be  presumed  in  any  case,  and  every  doubt  is 
to  be  solved,  and  every  intendment  given  in 
favor  of  the  constitutionality  of  the  statute. 

Deane  v.  Willamette  Bridge  Co.  22  Or.  167, 
15  L.  R.  A.  614;  Cook  v.  Port  of  Portland,  20 
Or.  580,  13  L.  R.  A.  538;  Cline  v.  Greenwood, 
10  Or.  230;  People,  Tieitchell,  v.  Blodgett,  18 
Mich.  127. 

"Citizen"  means  "membership  of  a  nation." 
In  that  sense  women  are  citizens  and  have 
always  been  considered  citizens  of  the  United 
States,  as  much  before  as  since  the  adoption  of 
the  14th  Amendment. 

Minor  v.  Happersett,  88  U.  8.  21  Wall.  162, 
174,  22  L.  ed.  627,  630. 

Wolverton,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  presented  by  this  cause  is 
whether  women  are  entitled  to  vote  atla  school 
meeting  for  director  of  the  district  in  which 
such  meeting  is  held.  The  plaintiff  was 
awarded  damages  in  the  court  below  for  hav- 
ing been  denied  the  privilege  of  voting,  from 
which  judgment  defendants  appeal. 

The  law  under  which  the  right  is  claimed  is 
as  follows:  *'Sec.  1.  In  all  school  districts 
in  this  state  with  a  population  of  1,000  and  up- 
wards, any  citizen  of  this  state  shall  be  entitled 
to  vote  at  a  school  meeting  who  is  twenty-one 
years  of  age,  and  has  resided  in  the  district 
thirtv  days  immediately  preceding  the  meeting 
and  has  property  in  the  district  upon  which  he 
or  she  pays  a  tax."  Sess.  Laws  1891,  p.  180. 
The  contention  of  counsel  for  defendants  is 
that  the  law  is  violative  of  §  2  of  art.  2  of  the 
state  Constitution,  which  reads  as  follows:  "In 
all  elections  not  otherwise  provided  for  by  this 
Constitution,  every  white  male  citizen  of  the 
United  States,  of  the  age  of  twenty-one  years 
and  upwards,  who  shall  have  resided  in  the 
state  during  the  six  months  immediately  pre- 
ceding such  election,  and  every  white  male  of 
foreign  birth  of  the  age  of  twenty-one  years  and 
upwards,  who  shall  have  resided  in  this  state 
during  the  six  months  immediately  preceding 
such  election,  and  shall  have  declared  his  in- 
tention to  become  a  citizen  of  the  United  States 
one  year  preceding  such  election,  conformably 
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to  the  laws  of  the  United  States  on  the  subject 
of  naturalization,  shall  be  entitled  to  vote  at 
all  elections  authorized  by  law."  In  this  con- 
nection we  direct  attention  to  §  8  of  ^rt.  8  on 
* 'Education  and  School  Lands,"  as  we  shall 
give  a  brief  history  of  territorial  and  state  leg- 
islation touching  the  organization  and  promo- 
tion of  the  common-school  system.  The  sec^ 
tion  referred  to  is  as  follows:  "The  legisla- 
tive assembly  shall  provide  by  law  for  the 
establishment  of  a  uniform  and  general  system 
of  common  schools."  The  act  of  Congress  au- 
thorizing the  territorial  government  of  Oregon, 
approved  August  14,  1848,  provided,  among 
other  things,  *Hhat  every  white  maleiohabilaDt 
above  the  age  of  twenty-one  years,  who  shall 
have  been  a  resident  of  said  territory  at  the  time 
of  the  passage  of  this  act,  and  shall  posaeas  the 
qualifications  hereinafter  prescribed,  shall  be 
entitled  to  vote  at  the  first  election,  and  shall  be 
eligible  to  any  office  within  the  said  territory; 
but  the  qualifications  of  voters  and  of  holding 
office,  at  all  subsequent  elections,  shall  be  such 
as  shall  be  prescribed  by  the  legislative  assem- 
bly: provided,  that  the  right  of  suffrage  and 
of  holding  office  shall  be  exercised  only  by  cit- 
izens of  the  United  States  above  the  age  of 
twenty-one  years,"  etc.  Under  the  power  thus 
delegated,  the  territorial  legislation  provided 
by  law  ''that  all  white  male  inhabitants  over 
the  age  of  twenty-one  years,  who  shall  have  re- 
sided within  this  territory  for  six  months  next 
precedinff  an  election,  shall  be  entitled  to  vote 
at  any  elecfion  for  delegate  to  Congress,  and 
for  territorial,  county,  and  precinct  oflScers: 
provided,  that  they  shall  be  citizens  of  the 
United  States,  or  shall  have  declared  their  in- 
tentions, on  oath,  to  become  such,  and  shall 
have  resided  six  months  in  the  territory,  and 
fifteen  days  in  the  county  where  they  offer  to 
vole,  next  preceding  the  day  of  election."  Or. 
Stat.  1855,  p.  6.  On  January  31,  1^55.  an  act 
was  passed  providing  for  the  election  of  county 
superintendents  of  common  schools,  for  the  di- 
vision of  the  inhabited  portions  of  the  several 
counties  into  convenient  school  districts,  the 
organization  of  new  ones,  for  the  election  of 
directors  and  clerks  to  hold  until  the  next  an- 
nual meeting,  and  for  the  election  of  their  suc- 
cessors at  such  time.  It  provided  that  the  sn- 
periotendents  should  be  elected  by  the  legal 
voters  of  the  respective  counties  at  the  annual 
elections  which  under  general  law  were  to  be 
held  in  the  several  election  precincts  in  the  ter- 
ritory on  the  1st  Monday  in  June  of  each  year. 
and  at  the  same  time  defined  and  prescribed 
the  qualification  of  voters  at  school  meetings 
as  the  laws  of  Congress  permitted  as  follows: 
**Every  inhabitant  over  the  ase  of  twenty-oof 
years  who  shall  have  resided  in  any  school  dis- 
trict for  one  month  immediately  preceding  acj 
district  meeting,  and  who  shall  have  paid  or  l« 
liable  to  pay  any  tax  except  road  tax  in  said 
district,  shall  be  a  legal  voter  at  any  school 
meeting,  and  no  other  persons  shall  be  allowed 
to  vote."  Or.  Stat.  1855,  pp  458, 4SS.  So  fir 
as  we  are  now  informed,  this  act  was  oper 
ative  when  the  state  Constitution  was  adopted 
in  1857.  At  its  session  of  1862  the  state  legis- 
lature revised  the  common-school  system,  and 
repealed  the  territorial  act  of  January,  1855. 
The  new  act  provided,  as  did  the  old,  that  tLe 
county  superintendents  should  be  elected  by 
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the  legal  voters  of  the  several  counties  of  the 
state,  and  such  provision  remains  unchanged 
to  the  present  tinae.  The  qualifications  of 
voters  at  school  meetinirs,  however,  were  modi- 
fied, and  thus  defined:  No  person  shall  he  a 
voter  at  school  meetings  who  is  under  twenty- 
one  years  of  age,  was  not  a  resident  of  the  dis 
trict  one  month  preceding  such  meeting,  and 
unless  he  has  paid  other  tax  than  road  tax  in 
the  county  in  which  the  district  is  located; 
women  who  are  widows,  and  have  children  and 
taxable  property  in  the  district,  may  vote,  by 
proxv  or  in  person,  at  such  meetings,  if  they 
choose."  Or.  Gen.  Laws  1862,  p.  641.  In  1972, 
the  legislature  again  enacted  that  women  who 
are  widows  and  have  children  to  educate,  and 
taxable  property  in  Che  district,  and  who  have 
resided  in  the  district  thirty  days,  as  aforesaid, 
shall  be  entitled  to  vote."  Deady  &  Lane's 
(Or.)  Com  p.  Laws,  p.  511.  In  1878  it  was  en- 
acted that  "any  citizen  of  this  state  shall  be  en- 
titled to  vote  at  a  school  meeting  who  is  twenty- 
one  years  of  age,  and  has  resided  in  the  district 
thirty  days  immediately  preceding  the  meeting, 
and  who  has  property  in  the  district  upon 
which  he  or  she  pays  a  tax."  Sess.  Laws  1878, 
p.  67.  This  is  the  identical  provision  made  ap- 
plicable in  1891  to  school  districts  having  a 
population  of  1,000  and  upwards.  As  it  per- 
tained to  all  other  districts,  the  law  of  1878  was 
amended  in  1889  by  the  addition  of  the  words, 
**or  has  children  of  school  age  to  educate." 
We  have  not  adverted  to  all  the  modifications 
and  changes  in  the  law  touching  the  subject, 
but  the  foregoing  will  suffice  to  indicate  what 
manner  of  treatment  it  has  continuously  anduni- 
f  ormly  received  at  the  hands  of  the  legislature. 
Recurring  to  defendants'  contention,  it  is 
argued  that,  notwithstanding  these  legislative 
enactments,  the  primary  and  fundamental  law 
must  govern,  and  that  ^  2,  art.  2,  of  the  Con- 
stitution is  absolutely  controlling  in  the  prem- 
ises. That  the  language  of  this  section  is  so 
far-reaching  and  comprehensive  as  to  include 
all  elections  provided  for  by  law  under  any  in- 
tendment of  the  Constitution  looking  through- 
out its  whole  scope  and  purview.  The  lan- 
guage employed  does  not  make  the  purpose 
enliiely  clear.  Reading  the  portions  of  the  sec- 
tion about  which  the  controversy  arises  in  jux- 
taposition, wc  have:  '*In  all  elections  not  oth- 
erwise provided  for  by  this  Constitution,  every 
white  male  citizen  .  .  .  shall  be  entitled 
to  vote  at  all  elections  authorized  by  law."  It 
is  not  thought  that  the  latter  flause  enlarges  or 
circumscribes  the  significance  of  the  first,  and 
the  reasonable  interpretation  of  the  section  is 
that  every  white  male  citizen,  etc.,  shall  be  en- 
titled to  vote  at  all  elections  not  otherwise  reg- 
ulated bv  the  Constitution.  In  support  of  this 
Eroposition  Stale^  Allison,  v.  Bloke,  67  N.  J. 
p.  6,  25  L.  R.  A.  480.  a  strong  case,  and  well 
reasoned,  is  cited  with  others  of  like  results. 
The  constitutional  provision  there  considered 
is  as  follows:  "Every  male  citizen  of  the 
United  States  .  .  .  shall  l)e  entitled  to  vote 
for  all  officers  that  now  are,  or  hereafter  may 
be,  elective  by  the  people."  The  office 
about  which  the  contention  centered  was 
that  of  road  commissioner  in  a  district  of  a 
subdivided  township,  and  it  was  held  that  the. 
Constitution  applied  to  all  officers,  whether  di- 
rectly provided  for  therein  or  created  by  law, 
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the  incumbents  of  which  are  made  elective  bv 
the  people.  Anticipating  somewhat  the  posi- 
tion of  the  respondent,  and  in  refutation  there- 
of, the  case  of  State^  Kimball,  v.  Rendee, 
57  N.  J.  L.  307,  is  also  cited,  wherein  this  lan- 
guage is  used  by  Dixon,  J.,  speaking  for  the 
court:  *ln  State,  Elkin,  v.  Des/iler,  25  N.  J. 
L,  177.  it  was  adjudged  that  trustees  of  school 
districts  were  officers,  within  this  constitutional 
provision.  But  it  is  said  this  adjudication  has 
ceased  to  be  authoritative,  because,  since  it  was 
rendered,  an  amendment  of  the  Constitution 
has  imposed  on  the  legislature  the  express  duty 
of  providing  for  the  maintenance  and  support 
of  a  thorough  and  efficient  system  of  free  pub- 
lic schools.  I  am  quite  unable  to  see  how  the 
imposition  of  this  duty  affects  the  question 
whether  school  trustees  are  officers,  or  whether 
if  they  are  made  elective  by  the  people,  any 
other  than  constitutional  voters  may  vote  for 
them.  This  duty  of  the  legislature  must  be 
performed  in  accordance  with  all  other  consti- 
tutional provisions."  These  authorities  illus- 
trate quite  clearly  the  defendants'  position. 

Upon  the  other  hand,   the   contention  of 
counsel  for  plaintiff  is,  in  effect,  that  the  au- 
thority  granted  by  the  Constitution  to  the 
legislative  assembly  to  ''provide  by   law  for 
the  establishment  of  a  uniform  and  general 
system  of  common  schools"  is  a  thing  quite 
apart  from  the  fundamental  provisions  touch- 
ing suffrage  and  elections,   in  so  far  as  it  re- 
spects  school  districts  which    comprise    the 
primary  unit  of  the  school  system  and  its  offi- 
cers.   That  is  to  say  that,  while  the  elective 
franchise  thus  defined  and  established  is  appli- 
cable in  elections  to  fill  all  constitutional  offices 
and  those  provided  for  by  law,  yet  that  by  the 
special  grant  of  authority  to  the*  legislature  to 
devise  a  uniform  and  general  system  of  com- 
mon schools  it  has  been  empowered,  not  only  to 
call  into  requisition  the  school  district  as  the 
fundamental  unit  of  the  system,  but  to  prescribe 
what  officers  should  be  chosen  to  promote 
and  maintain  its  existence,  together  with  their 
powers  and  duties,   term  of  office,  and  how 
and  by  whom  they  should  be  chosen.     And  it 
is  urged  that  the  contemporaneous  and  subse- 
quent exposition  of  the  Constitution  by  the 
legislative  assembly  as  exemplified  by  its  acts 
has  much  to  do  with  strengthening  the  position. 
The  following  authorities  are  cited  in  support 
thereof:  Belles  y.  Burr,  76  Mich.  1;  Re  Qage, 
141  N.   Y.  112,  25   L.  R.  A.  781;  Plummer  v. 
Tost,  144  111.  68.  19  L.  R.  A.  110;  Opinion  of 
the  Justics.  115  Mass.  602;  State,   Crosby,  v. 
Cones,  15  Neb.  444;  Wheeler  v.  Brady,  15  Kan. 
26.    The  Michigan  case  is  much  to  the  pur- 
pose from  an. historical  analogy  as  well  as  from 
the  similarity  of  those  features  of  the  constitu- 
tional provisions  bearing  upon  the  question 
under  consideration.     The  provision  of  the 
Michigan  Constitution  relating  to  suffrage  and 
elections  in  force  at  the  time  the  decision  was 
rendered  was  adopted  in  1850,  and  is  as  follows: 
'*In  all  elections  every  male  citizen,  every  male 
inhabitant,   .   .   .   shall  be  an  elector,  and  en- 
titled to  vote;  but  no  citizen  or  inhabitant  shall 
be  an  elector  or  entitled  to  vote  at  any  election 
unless  he  shall  be  above  the  age  of  twenty-one 
years,   and  has  resided  in    this   state    three 
months,  and  in  the  township  or  ward  in  which 
he  offers  to  vote  ten  days,  next  preceding  each 
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election."  Arlicle  7,  §  1.  Section  4,  art.  13, 
provides  that  "the  legislature  shall,  within  five 
years  from  the  adoption  of  this  Constitution, 
provide  for  and  establish  a  system  of  primary 
schools,  whereby  a  school  shall  be  kept,  with- 
out charge  for  tuition,  at  least  three  months 
in  each  year,  in  every  school  district  in  the 
state."  A  former  Constitution,  adopted  in  1885, 
contained  provisions  not  essentially  different 
except  the  words  *'a  system  of  common  schools" 
were  used  instead  of  "a  system  of  primary 
schools."  Under  the  older  Constitution  the  leg- 
islature of  1838  confined  the  right  of  suffrage  at 
school  meetings  to  males  residing  in  the  district, 
and  who  were  liable  to  pay  a  school  tax,  mak- 
ing no  distinction  between  aliens  and  citizens. 
In  1846  the  privilege  was  extended  somewhat, 
and  the  amendment  then  adopted  was  stricken 
out  in  1847.  Thereafter  the  law  remained  as 
in  1838  until  1855,  and  was  in  force  at  the  time 
of  the  adoption  of  the  Constitution  under 
which  the  decision  was  rendered.  In  1855 
qualified  voters  at  school  meetings  were  de- 
fined to  be  '^all  taxable  persons  residing  in  the 
district  of  the  age  of  twenty  one  years,  and 
who  have  resided  therein  for  the  period  of  three 
months  next  preceding  the  time  of  voting." 
This  law  was  amended  in  1867,  and  again  in 
1881.  But  in  the  historv  of  such  constitutional 
provisions  and  the  legislation  under  them  the 
qualifications  of  an  elector  at  school  meetings 
have  never  been  identical  with  those  of  an 
elector  under  the  Constitution.  "In  view  of 
this  fact,"  says  Morse,  J.,  'Mt  must  have  been 
the  intention  of  the  f ramers  of  the  Constitution 
of  1850,  when  they  provided  that  the  legisla- 
ture should  establish  a  school  system,  following 
the  Constitution  of  1835  in  that  respect,  that 
under  such  provision  the  legislature  should 
have  fuU.power  to  fix  and  determine  the  quali- 
fications of  voters  under  such  system,  and  this 
without  regard  to  the  qualifications  prescribed 
by  the  Constitution  for  electors  at  other  elec- 
tions." Language  of  similar  import,  by  Finch. 
J. ,  characterizes  the  New  York  case.  Speaking 
of  the  contention  of  counsel  for  appellant  that 
school  ofllcers  were  not  constitutional  officers, 
because  the  practical  interpretation  of  that  in- 
strument has  long  and  invariably  been  to  the 
contrary,  he  says:  **That  is  true,  and  only 
true,  of  the  ofilcer  of  the  school  district,  as  the 
fundamental  unit  of  the  school  system.  The 
trustees  of  such  a  district  are  the  authorized 
business  managers  of  the  school  within  its 
boundaries,  and  the  legislature  has  always  as- 
sumed, and  been  permitted  to  assume,  the  right 
to  determine  who  might  vole  for  such  trustees, 
and  what  qualifications  should*  or  should  not 
be  requisite  and  necessary.  To  that  class  of 
school  officers  intrusted  with  the  government 
and  control  of  the  simple  school  district,  by  it- 
self alone,  and  within  its  own  boundaries,  the 
constitutional  provisions  have  never  been  ap- 
plied." The  Illinois  case  is  of  similar  tenor, 
distine'uisbinfr  the  case  of  People,  A/irens,  v. 
/Snglii/i,  149  III.  622.  15  L.  R.  A.  131,  wherein 
it  was  held  that  women  had  no  right  under 
the  Constitution  to  vote  for  county  superinten- 
dent of  schools,  he  being  an  ofiicer  recognized 
by  the  Constitution,  and  within  the  purview  of 
the  provisions  relating  to  suffrage  and  elections. 
The  cases  from  Massachusetts,  Nebraska,  and 
Kansas  are  also  in  point.  Several  of  these 
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cases  bear  a  striking  analogy  to  the  one  at  bar. 
Under  the  territorial  law  of  1855  every  inhab- 
itant above  the  age  of  twenty  one  without  re- 
gard to  sex,  residing  in  the  school  district  one 
month,  and  who  paid,  or  was  liable  to  pay,  a 
tax  except  road  tax,  was  declared  to  be  a  legal 
voter  at  school  meetings.  By  the  same  act, 
which  prescribed  the  qualifications  of  voters 
at  school  meetings,  it  was  ordained  that  a 
county  superintendent  of  common  schools 
should  be  elected  by  the  legal  voters,  as  else- 
where defined,  of  the  respective  counties. 
While  such  was  the  law,  the  Constitution  was 
adopted  and  the  state  admitted  into  the  Union, 
the  Constitution  itself  by  special  provision  con- 
tinuing all  laws  of  the  territory  consi>tent  there- 
with in  force  until  altered  or  repealed.  In 
1862  the  state  legislature,  by  an  act  relating  to 
common  schools,  revised  the  entire  scope  of 
the  school  system  theretofore  existing,  and  by 
special  mention  repealed  the  territorial  law's 
above  referred  to.  This  act  provided  for  the 
election  of  a  county  school  superintendent  by 
the  legal  voters  of  the  several  counties  of  the 
state,  but  provided  that  widows  having  chil- 
dren and  taxable  property  in  the  district  might 
vole  by  written  proxy  or  in  person  at  school 
meetings.  Since  that  time  the  legislature  has 
frequently  acted  upon  the  subject,  and  the 
present  law  is  the  outgrowth  of  numerous 
amendments.  But  at  all  times  during  the  var- 
ious changes,  and  as  the  law  now  stands,  the 
qualifications  prescribed  for  voters  at  school 
meetings  have  been  and  are  broad  enoueh  to 
permit  of  women  exercising  the  privilege, 
while  the  legislature  has  constantly  and  uni- 
formlv  required  that  a  county  superintendent 
shall  Se  elected  by  the  legal  voters  of  the  sev- 
eral counties.  The  oflSce  of  county  superin- 
tendent of  common  schools  was  created  under 
§  7,  art.  6,  of  the  Constitution,  and  is  recog- 
nized and  treated  as  a  county  oflSce.  Siait, 
Carter,  v.  Stevens,  29  Or.  464.  And  there  can 
be  no  question  but  that  the  term  ''legal  vot- 
ers." as  applied  to  the  election  of  that  oflScer. 
is  such  as  the  Constitution  has  defined  under 
(§  2,  art.  2.  So  that  the  state  legislature  hasai 
all  times,  following  in  the  wake  of  the  terri- 
torial legislature,  discriminated  between  legal 
voters  who  are  qualified  to  vote  for  officers 
recognized  or  created  under  the  Constitution 
and  voters  at  school  meetings.  Thus  we  have 
a  direct  legislative  interpretation  of  the  funda- 
mental law,  not  only  approximately  contem- 
poraneous with  ^he  adoption  of  that  instru- 
ment, but  by  its  every  subsequent  act  whenever 
it  has  legislated  upon  the  subject.  If  we  as- 
cribe to  the  constitutional  convention  cogni- 
zance of  the  laws  of  Congress  and  the  territorial 
regulations  thereunder  touching  the  common- 
school  system,  as  we  must,  because  of  the 
learning  and  sasacitv  of  its  members,  tbere  i» 
strong  reason  for  believing  that  they  lesislated 
fundamentally  with  reference  to  the  conditions 
as  they  found  them,  especially  as  we  find  the 
legislature  of  1862,  so  near  the  time  of  the 
adoption  of  the  Constitution,  and  composed  of 
some  of  the  same  members,  revising  the  school 
system,  and  to  that  end  specially  repealing  acts 
at  h^ast  supposed  by  them  to  have  been  carried 
•over,  and  continued  operative,  by  the  very 
terms  of  the  Constitution  itself.  These  consid- 
erations lead  to  the  conclusion  that  the  power 
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ascribed  to  the  le^slature  under  the  Constitu- 
tion to  provide  for  the  establishment  of  a  uni- 
form and  fc<?Deral  system  of  common  schools 
carries  with  it  plenary  power  to  establish  the 
unit  of  that  system,  denominated  a  school  dis- 
trict, to  determine  what  officers  shall  admin- 
ister its  affairs,  who  and  what  manner  of  per- 
sons shall  be  eligible  to  office,  and  how  and  by 
whom  they  should  be  chosen.  The  elective 
franchise  conferred  by  §  2,  art.  2,  does  not, 
nor  was  it  intended  to  flx  and  define  the  quali- 
fication of  voters  at  school  meetings,  but  was 
desiprned  only  to  govern  in  all  general  and 
special  elections  not  otherwise  provided  for  by 
the  Constitution,  and  applies  to  the  election  of 
all  officers  known  to  the  Constitution,  as  well 
as  to  sucfi  as  may  be  provided  for  thereunder 
aside  from  those  provided  for  under  the  spe- 
cial power  of  the  legislature  to  establish  a  uni- 
form and  general  system  of  common  schools. 
There  is  strong  logic  in  defendants*  contention, 
and  yet  it  is. believed  there  is  sufficient  ground 
for  distinguishing  the  New  Jersey  constitu- 


tional provisions  from  our  own.  If,  however, 
we  are  mistaken  in  this,  then  there  is  a  sharp 
conflict  in  the  authorities,  and  we  feel  bound 
to  adopt  the  legislative  construction  which  was 
placed  upon  tnis  feature  of  the  Constitution 
from  its  inception,  and  has  ever  since  been 
maintained.  "That  women  are  successful 
educators,"  says  Mf^xwell,  J.,  in  State,  Crosby, 
V.  Cones,  15  Neb.  444,  "is  fullv  shown  by  ex- 
perience." And  in  Opinion  of  the  Justices,  re- 
ported in  115  Mass.  602,  supra,  it  is  said  that 
''the  common  law  of  England,  which  was  our 
law  upon  the  subject,  permitted  a  woman  to 
fill  any  local  office  of  an  administrative  char- 
acter, the  duties  attached  to  which  were  such 
that  a  woman  was  competent  to  perform  them." 
8o  that  there  existed  high  authority  for  the  in- 
auguration of  the  exact  system  of  common 
schools  that  we  now  have  under  the  Constitu- 
tion as  interpreted  by  the  legislature  in  the 
adoption  of  laws  for  its  promotion. 
Affirmed,   • 


RHODE  ISLAND  SUPREME  COURT. 
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1.   A  man  who  hires  lodg^g^  rooms  In  a 
dweUInf^  house  is  liable  to  the  owner 

for  injuries  to  the  good  name  of  the  house  and 
the  damage  to  the  owner's  custom  and  business, 
if  he  brio^rs  dissolute  and  Immoral  persons  to 
such  rooms  and  applies  the  rooms  to  the  purposes 
of  assiflrnation  or  to  create  a  nuisance  therein. 
S.  An  allefl^ation  that  acts  constitute  a 
nuisance  is  not  necessary  where  the  acts, 
as  stated,  amount  to  a  uuisaoce  in  fact  and  in 
law. 

8.   A  declaration  for  a  private  nuisance 
need  not  allege  special  dama^^e,  but  a 

ffeneral  claim  for  damages  will  sustain  a  recovery 
of  such  actual  damages  as  are  the  natural  and 
proximate  consequence  of  the  wrong. 

(January  24,  1896.) 

ON  DEMURRER  by  defendant  to  the  com- 
plaint in  an  action  to  recover  damages  for 
defendant's  alleged  unlawful  use  of  rooms 
which  he  had  hired  in  plaintiff's  house.  Ovtr- 
ruled. 

The  facts  are  stated  io  the  opinion. 

Messrs.  Wilson  ft  Jenckes  and  William 
J.  Brown,  for  defendant,  in  support  of  de- 
murrer: 

There  is  no  allegation  that  the  acts  com- 
plained of  constituled  a  nuisance,  either  pub- 
lic or  private;  nor  are  there  any  sufficient  alle- 
gations to  entitle  the  plaintiff  to  maintain  an 
action  of  this  character. 

None  of  the  acts  alleged  and  complained  of 
constitute  of  themselves  a  public  nuisance. 
Moreover,  even  if  they  did  constitute  such  a 
Duisaoce  still  this  plaintiff  does  not  state  any 


Note.— As  to  saloon  as  a  nuisance,  see  Haggart 
T.  Stehlin  and.)  22  L.  EL  A.  677. 
89  L.  R.  A. 


cause  of  action,  for  she  has  not  alleged  that 
she  has  suffered  any  actual,  specific  damaee 
therefrom,  and  without  such  actual,  speciSo 
damage  an  action  of  this  kind  cannot  be  main- 
tained. 

Wesson  v.  Wasfihurn  Iron  Foundry  Co,  18 
Allen,  95,  90  Am.  Dec.  181;  Milhau  v.  Sharp, 
27  N.  Y.  612,  84  Am.  Dec.  814;  Qrigsby  v. 
Clear  Lake  WaUrvoiks  Co.  40  Cal.  396;  Benja- 
min  v.  St<yrr,  L.  R.  9  C.  P.  400;  Friti  v.  Hob- 
son,  Ij.'R,  14  Ch.  Div.  542. 

The  declaration  does  not  set  forth  any  acts 
that  are  in  themselves  unlawful. 

Where  the  act  complained  of  is  not  of  itself 
unlawful,  there  is  no  right  of  action  unless 
there  is  some  actual  damage. 

2  Jaggard,  Torts,  779:  Wood,  Nuisances, 
§104. 

There  is  no  allegation  of  any  actual  specific 
injury. 

Baxter  v.  Winooski  Tump,  Co.  22  Vt.  114, 
52  Am.  Dec.  84. 

Mr,  G.  M«  Salisburj,  for  plaintiff,  contra, 

Tillin^hast,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  complains,  in  an  action  of  tres- 
pass on  the  case,  that  the  defendant,  who  hired 
certain  rooms  in  her  house,  so  misbehaved  him- 
self while  in  the  occupancy  of  said  rooms  as 
to  injure  the  plaintiff  in  her  business,  and  in 
the  good  name,  credit,  and  reputation  of  her 
house.  The  declaration  sets  out,  in  substance, 
that  the  plaintiff  is,  and  for  a  long  time  before 
the  grievances  complained  of  was,  the  owner 
of  a  certain  dwelling  house,  in  which  she  lives, 
in  the  city  of  Providence,  and  where  she  was 
engaged  in  keeping  a  lodging  house  for  hire 
and  profit;  that  the  defendant  hired  certain 
rooms  of  her  in  said  house  for  the  purpose  of 
using  the  same  in  a  reasonable  and  proper 
manner,  and  was  at  the  time  when  the  griev- 
ances complained  of  were  committed  in  the 
possession  thereof;  that,  contriving  and  intend- 
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iDg  to  hurt  and  injure  the  good  name  and 
credit  of  said  house,  the  defendant  grossly  mis- 
behaved himself  therein,  in  this:  that  upon  the 
10th  day  of  May,  1897,  in  the  night-time,  and 
upon  divers  otber  nights  between  that  time 
and  the  date  of  plaintiifs  writ,  he  brought  or 
caused  to  come  to  his  said  rooms  certain  disso- 
lute and  immoral  women,,  without  the  knowl- 
edge and  against  the  will  of  the  plaintiff,  and 
kept  said  women  there  till  a  late  hour  in  the 
night,  in  consequence  whereof  certain  good 
people  who  had  inteoded  to  take  rooms  in  said 
hou8e  for  hire  did  not  take  them,  whereby  the 
plaintiff  suffered  loss  and  damage.  The  dec- 
laration also  seu  out  thai  on  the  20th  day  of 
May,  1897,  in  the  night-time,  and  upon  divers 
other  nights,  the  defendant  allowed  one  John 
Doe  to  use  said  rooms  so  hired  as  aforesaid  for 
the  purpose  of  bringing  or  causing  to  come 
into  said  rooms  certain  otber  dissolute  and 
immoral  women,  without  the  knowledge  and 
against  the  will  of  the  plaintiff,  and  said  women 
to  keep  in  said  rooms  till  a  late  hour  of  the 
night,  thereby  intending  and  contriving  to  in- 
jure, and  actually  injuring,  the  plaintiff  as 
aforesaid.  The  declaration  further  charges 
the  bringing  of  otber  dissolute  and  immoral 
persons,  both  male  and  female,  to  said  rooms, 
both  in  the  day-time  and  in  the  night-time, 
there  to  revel,  drink,  and  carouse,  and  to  com- 
mit other  immoral  acts,  whereby  plaintiff  was 
injured  and  damaged  as  aforesaid.  To  this 
declaration  the  defendant  has  demurred  on  the 
ground  that  it  does  not  set  forth  any  unlawful 
or  wrongful  act  of  the  defendant  upon  which 
an  action  for  damages  can  be  founded.  In 
support  of  this  demurrer  he  contends  that  there 
is  no  allegation  that  the  acts  complained  of 
constituted  a  nuisance,  either  public  or  private, 
and  further  that,  even  if  the  acts  complained 
of  did  constitute  a  nuisance,  still  the  declara- 
tion does  not  state  a  cause  of  action,  because 
the  plaintiff  does  not  allege  that  she  has  suf- 
fered any  ''actual  specific"  damage  therefrom. 
We  think  the  declaration  (states  a  cause  of 
action.  It  cannot  be  seriously  argued  that  a 
man  who  hires  rooms  in  a  dwelling  house,  to 
be  used  as  lodging  rooms,  has  any  right  to  ap- 
ply tbem  to  the  purposes  of  assignation,  or  to 
create  a  nuisance  therein.  And  that  a  wrong 
which  arises  from  the  unreasonable  or  unlaw- 
ful use  by  a  person  of  his  own  premises,  or 
from  his  own  improper,  indecent,  or  unlawful 
personal  conduct,  working  an  obstruction  of 
or  injury  to  the  right  of  another,  is  a  nuisance, 
is  clear,  both  upon  sound  principles  of  reason 
and  judicial  authority.  See  Wood,  Nuisances, 
§  1,  and  cases  cited.  *'A  nuisance."  says  Smith 
in  his  Manual  of  the  Common  Law,  *is  some- 
thing done  which  has  the  effect  of  prejudicially 
and  unwarrantably  affecting  the  enjoyment  of 
the  rights  of  another  person."  See  also  Aldrich 
v.  Howard,  8  R.  I.  246.  Of  course,  it  must  arise 
from  some  unlawful  act;  for  that  which  is  law- 
ful can  never  be  a  nuisance.  Some  legal  right 
must  be  violated,  and  some  material  annoy- 
ance, injury,  and  damage  must  be  sustained, 
thereby.  But,  where  there  is  a  material  injury, 
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damage  is  implied,  when  it  results  from  the 
violation  of  a  legal  right  Wood,  Nuisances, 
§  5,  and  cases  cited.  The  declaration  in  the 
case  at  bar  shows  the  violation  of  a  legal  right. 
The  plaintiff  had  the  right  to  the  good  name 
and  fame  which  her  house  had  acquired  in  the 
community,  and  to  the  income  and  profit  which 
such  a  reputation  aided  in  producing.  They 
are  elements  of  value  in  the  prosecution  of  her 
business,  and  she  is  as  much  entitled  to  be 
protected  in  the  enjoyment  thereof  as  she  la  in 
the  enjoyment  of  any  other  property.  The 
eood  name  of  a  bearding  house,  or'  lodging 
house,  like  the  good  name  of  an  hotel  or  other 
place  of  entertainment,  is  of  vital  importance 
to  the  success  of  the  proprietor:  and  anyone 
who  wrongfully  injures  such  good^  nanie  is 
guilty  of  a  tortious  act,  which  the  law  will 
redress  in  damages.  The  declaration  shows 
that  the  defendant  by  his  misconduct  has  in- 
jured the  good  name  of  the  plain tifi'a  house, 
and  thatbv  reason  thereof  she  has  been  dam- 
aged by  tne  losd  of  custoip  and  business.  In 
other  words,  it  shows  the  commission  of  a 
wrong  resulting  in  injury  and  damage;  and, 
this  being  so,  it  states  a  case  for  redress, — there 
being,  in  contemplation  of  law,  co  wrong  with- 
out a  remedy.  It  is  true,  as  argued  by  defend- 
ant's counsel,  that  the  declaration  does  not,  in 
terms,  allege  that  the  acts  complained  of  con- 
stituted a  nuisance;  but  we  do  not  think  that 
this  is  necessary,  «o  long  as  said  acts,  as  stated, 
amount  to  a  nuisance  in  fact  and  in  law;  and 
to  allege  in  the  declaration  therefore,  that  they 
constituted  a  nuisance,  would  simply  be  to  state 
a  conclusion  of  law.  The  ordinary  forms  for 
declarations  in  actions  of  this  sort  simply  set 
out  the  acts  complained  of,  without  averring 
that  they  constitute  a  nuisance.  See  Chiiiv, 
PI.  ed.  1821,  429  et  wq.;  Oliver,  PrecedentX 
3d  ed.  878. 

We  do  not  think  the  declaration  is  demur- 
rable because  it  does  not  allege  that  the  plain- 
tiff has  suffered  special  damage  from  the  acts 
complained  of.  The  nuisance  alleged  was  evi- 
dently a  private  one,  and,  so  far  as  appears,  the 
plaintiff  was  the  only  one  who  was  injured 
thereby;  and  we  see  no  reason  why,  under  a 
general  claim  for  damages,  she  is  not  entitled  to 
recover,  as  a  recompense  for  her  injury,  such 
actual  damages  as  are  the  natural  and  prox- 
imate consequence  of  the  wrong  committed. 
See  Sedgw.  Damages,  6th  ed.  pp.  732,  733.  If 
the  defendant  deems  it  essential  to  bis  defense 
that  he  should  be  more  particularly  informed 
of  the  matters  for  which  he  is  to  be  put  on  trial, 
the  court,  on  motion,  would  probably  order 
such  information  to  be  furnished.  Tourgee  v. 
Rose,  19  R.  I.  432.  The  cases  cited  by  defend- 
ant's counsel  relate  to  public  nuisances,  and  in 
such  cases  it  is  necessary  for  a  person  suioe 
for  a  private  injury  therefrom  to  alleee  and 
prove  special  damage.  Benjamin  v.  Start  L. 
R.  9  C.  P.  400;  Cooley,  Torts,  2d  ed.  pp.  736. 
7b7,  and  cases  cited. 

Demurrer  overruled,  and  case  remitted  to  the 
common  pleas  division  for  further  proceedings. 
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A  Jadflrment  aifalnst  an  insane  person, 

and  a  sale  of  real  estate  in  satisfaction  thereof, 


will  not  be  set  aside  lonir  after  on  the  ground  of 
his  insanitF,  if  he  was  ffoio?  at  larire  and  attend- 
iDfT  to  his  own  affairs  without  objection  up  to  the 
time  of  the  sale,  and  upon  appointment  of  a  com- 
mittee for  him  two  years  later  no  steps  were 
taken  to  set  aside  the  judgment,  although  he  had 
no  other  property. 

(November  19, 1897.) 


NOTB. —Insanifci/  ob  affectino  judomenta, 
I.  ValidUy  and  effect  of  judgments  aaninst  insane 

\)€t80nj», 

a.  QeneraHy. 

b.  As  to  ijurehasers. 

IT.  What  degree  of  insanity  affects. 

III.  Enforcement. 

IV.  Coaateral  attach. 

V.  When  relieved  against. 
VI.  Reliefs  httw  obtained. 
VII.  Effect  of  inquisUion. 

I.  Validity  and  effect  of  judgments  against  insane 
persons. 

a.  C^enerally, 

A  Judflrment  is  not  rendered  absolutely  void  by 
the  fact  that  the  judgment  debtor  was  Insane  at 
the  time  of  its  rendition.  Pollock  v.  Horn.  18 
Wash.  628:  Withrow  v.  Smithson,  37  W.Va.  757, 19  L. 
R.  A.  782;  White  v.  Hinton,  3  Wyo.  768, 17  L.  R.  A.  66. 

It  is  still  a  Hen  on  land.  Withrow  v.  Smithson, 
87  W.  Va.  767, 19  L.  R.  A.  762. 

A  lunatic  may  be  sued  for  a  debt  which  he  con- 
tracted when  of  sound  mind,  anda  judgment  there- 
for obtained  against  him.  Stigers  v.  Brent.  50  Md. 
214,  33  Am.  Rep.  317;  Ex  parte  Leighton,  14  Mass. 
207. 

And  judgments  at  law,  and  decrees  in  equity, 
may  be  properly  entered  against  persons  who  are 
non  cmnptis  mentis^  when  they  are  properly  repre- 
sented. King  V.  Robinson,  38  Me.  114,  54  Am.  Dec. 
614. 

A  person  to  whom  a  debt  is  due  from  a  lunatic 
is  entitled  to  have  it  evidenced  by  a  judgment 
against  his  debtor  or  such  debtor^s  committee  and 
the  common  law  should  either  give  judgment 
thereon,  or  else  transfer  the  cause  for  proper  pro- 
ceedings in  equity.  McNees  v.  Thompson,  6  Bush, 
«86. 

And  the  mere  fact  that  a  party  defendant  is  non 
compoit  mentis  during  any  of  the  preliminary  pro- 
ceedings in  an  action,  or  when  judgment  is  rend- 
ered, constitutes  no  defense  where  the  liability  is 
one  for  which  he  is  legally  bound.  King  v.  Rob- 
inson, 33  Me.  114,  54  Am.  Dec.  614. 

And  the  rule  was  the  same  at  common  law.  King 
V.  Robinson,  33  Me.  114,  54  Am.  Deo.  614. 

And  a  judflrment  m  attachment  against  a  lunatic 
Is  regular  where  a  guardian  ad  litem  was  duly  ap- 
pointed, and  he  accepted  the  trust,  whether  he 
acted  or  not.   Foster  v.  Jones,  23  Gn.  168. 

A  judgment  or  decree  against  an  insane  person 
who  is  properly  brought  before  the  court  is  valid 
and  binding,  and  neither  void  nor  voidable.  Ma- 
loney  v.  Dewey,  127  111.  385;  Speck  v.  Pullman  Palace 
Car  Co.  121  111.  83;  Weber  v.  Weitling,  18  N.  J.  Eq. 
441;  Crippen  v.  Culver,  13  Barb.  428. 

And  is  as  binding  upon  him  and  his  property  in- 
terests as  a  similar  judgmeot  would  be  upon  a  sane 
person,  where  a  guardian  ad  litem  had  been  ap- 
pointed for  him  and  had  properly  represented  him. 
Bensieck  y.  Cook,  110  Mo.  173. 

So,  a  judgment  recovered  against  a  lunatic  after 
the  appointment  of  a  committee  of  his  person  and 
estate,  without  first  obtaining  leave  from  a  court 
of  equity  to  institute  the  suit.  Is  neither  void  nor 
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erroneous,  and  the  iiltirty  acting  under  it  is  not  a 
trespasser.    Crippen  v.  Culver,  18  Barb.  438. 

And  a  judgment  is  not  rendered  void  or  voidable 
by  the  fact  that  the  defendant  tiecame  Inbane  dur- 
ing the  pendency  of  the  suit  and  after  the  court 
had  acquired  jurisdiction  of  the  person  by  citation, 
appearance,  and  answer,  where  the  defendant  was 
represented  by  counsel  and  no  suggestion  of  insan- 
ity was  made.    Fleming  v.  Seeligson,  57  Tex.  524. 

And  the  subsequent  Insanity  of  a  defendant  will 
not  render  a  judgment  against  him  void  where 
Jurisdiction  was  obtained  by  the  publication  of  the 
notice  as  prescribed  by  law.  Weber  v.  Weitling, 
18N.  J.  Eq.441. 

So,  a  judgment  rendered  against  a  person  who  is 
subsequently  found  to  be  of  unsound  mind  may 
be  revived  by  action  against  the  judgment  debtor 
and  his  committee.  McNees  v.  Thompson,  5  Bush, 
686. 

And  the  judgment  in  a  suit  against  a  lunatic  is 
tproperly  rendered'agaiost  the  lunatic  himself,  and 
not  against  his  guardian.  Walker  v.  Clay,  21  Ala. 
797. 

So,  where  no  guardian  has  been  appointed  for 
anadult  non  compos,  suit  for  necessaries  must  be 
prosecuted  against  him,  and  his  estate  must  pay 
any  judgment  that  may  be  recovered.  Ex  parte 
Northington,  87  Ala.  496,  79  Am.  Dec.  67. 

It  is  no  ground  for  setting  aside  a  proceeding  at 
law  that  the  defendant  was  a  lunatic  or  otherwise 
incompetent  to  manage  his  own  affairs  at  the  time 
the  action  was  brought,  or  that  he  has  t)eoome  so 
since;  and  the  plaintiff  can  safely  proceed  to  judg- 
ment without  the  appointment  of  a  guardian  or 
attorney.    Robertson  v.  Lain,  19  Wend.  649. 

And  a  judgment  thus  obtained,  though  irregular, 
is  not  void.  Dunn  v.  Dunn,  114  Cal.  210;  Foster  y. 
Jones.  28  Ga.  168;  Allison  v.  Taylor,  6  Dana,  87,  82 
Am.  Dec.  68;  White  v.  Hinton,  8  Wyo.  758, 17  L.  R. 
A.  66;  Stembergh  v.  Schoolcraft,  2  Barb.  153. 

And  this  is  the  rule  though  It  was  obtained  by 
one  who  had  knowledge  of  the  insanity  without 
the  interposition  of  a  guardian.  Johnson  v.  Pom- 
eroy,810hloSt.247. 

Jurisdiction  of  an  insane  defendant  is  acquired  by 
a  court  by  the  service  of  its  summons,  and  the  fail- 
ure to  appoint  a  guardian  ad  litem  when  the  gen- 
eral guardian  fails  to  appear  and  defend  does  not 
render  the  judgment  therein  either  void  or  void- 
able; it  is  at  most  only  erroneous.  McAlister  v. 
Lancaster  County  Bank,  15  Neb.  295. 

And  a  judgment  is  as  valid  and  binding  as  any 
other  judgment,  until  set  aside  or  reversed.  Ma- 
}oney  v.  Dewey,  127  111.  305. 

And  a  judgment  against  a  lunatic  cannot  be  set 
aside  upon  the  ground  of  absence  of  jurisdiction 
of  the  person  of  defendant  because  at  the  time  he 
and  his  property  were  in  the  charge  of  the  com- 
mittee duly  appointed  by  the  court  of  chancery. 
The  judgment  is  not  void,  or  even  erroneous,  and 
cannot  be  reversed  on  error,  as  the  justice  had  full 
jurisdiction  of  the  person  of  defendant,  subject 
only  to  the  interference  of  the  court  of  chancery. 
Stembergh  v.  Schoolcraft,  2  Barb.  158. 

So.  that  the  defendant  is  insane  is  no  objection  to 
signing  judgments  on  a  warrant  of  attorney.  Pig- 
got  V.  KlUick,  4D0W1.P.  C.287, 1  H.  &  W.  518. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Harlan  County  settinj^ 
aside  a  judgment  and  sale  of  land  to  enforce  it 
on  the  ground  that  the   judgment  defendant 
was  insane.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Howard  As  Clay,  for  appellant: 
A  judjpnent  or  any  proceedings  against  a 
person  of  unsound  mind  is  not  void,  but  voida- 
ble; but  as  to  what  degree  of  insanity  renders 


proceedings  against  a  person  of  unsound  mind 
voidable  there  does  not  seem  to  be  any  fixed 
rule. 

Facts  showing  that  he  believed  in  witches, 
and  would  fight  them  up  the  chimney  and 
say  he  was  keeping  them  off,  are  not  evidence 
of  insanity. 

Leiru  V.  ArbuckU,  85  Iowa,  835,  16  L.  R 
A.  677. 

Any  opinion  of  the  witnesses,  not  coupled 


And  the  subsequent  insanUy  of  a  person  who  has 
given  a  power  of  attorney  to  confera  Judarment 
will  not  affect  the  right  to  enter  Judgment  thereoni 
as  a  power  thus  conferred  by  a  sane  man  and 
placed  in  the  hands  of  a  creditor,  is  not  revocable. 
Spencer  v.  Beynolds,  9  Pa.  Co.  Ct.  249. 

A  bond  and  warrant  of  attorney  executed  by  a 
person  subsequently  found  by  inquisition  to  have 
been  at  the  time  of  unsound  mind  and  incapable  of 
governing  himself  or  managing  bis  affairs,  and  a 
judgment  entered  thereon  by  confession,  may  be 
set  aside,  however,  \ipon  terms,  in  the  discretion  of 
the  .court;  but  they  are  not  absolutely  void,  and 
will  not  be  set  aside  unconditionally  where  it  ap- 
pears that  for  several  years  prior  to  the  execution 
of  the  bond  and  warrant  the  alleged  lunatic  had 
heen  permitted  by  his  friends  to  exchange  lands 
and  buy  and  sell  property  and  give  notes,  bonds, 
and  mortgages.   Person  v.  Warren,  14  Barb.  488. 

And  if  a  waiver  of  inquisition  is  a  part  of  a  judg- 
ment rendered  upon  a  note  with  warrant  of  attor- 
ney to  confess  judgment,  then  the  defendant, 
though  a  lunatic,  is  bound  by  it,  and  his  committee 
cannot  question  its  validity  in  a  sulwequent  action: 
but  if  it  was  not  a  part  of  the  judgment  the  defend- 
ant, if  he  was  so  destitute  of  reason  and  under- 
standing'as  to  be  incapable  of  assenting  to  it,  is  not 
bound,(and  the  committee  are  not  estopped  from 
denying  the  validity  of  a  purchaser's  title  under  it> 
Hope  V.  Everhart,  70)Pa.  281. 

But  a  sale  of  land  under  a  judgment  on  a  fl.  fa. 
passes  title  where  the  judgment  was  rendered  on  a 
bond  with  a  warrant  to  confess  judgment  contain- 
ing a  waiver  of  loquisitlon  and  condemnation, 
which  was  filed,  and  Judgment  confessed  thereon 
by  the^attomey  who  filed  the  declaration,  appear- 
ing  for  the  defendant  in  the  ordinary  way  by  vir- 
tue of  the  warrant,  all  of  the  proceedings  appear- 
ing in  the  docket,  and  the  waiver  being  a  part  of 
the  record,  and  is  not  subject  to  collateral  attack 
on  the  ground  that  the  judgment  debtor  was  para- 
lytic andfhelpless  and  unable  to  write.  Hageman 
V.  Ballsberry,  74  Pa.  280. 

J»  In  Hageman  v.  Salieberry,  74  Pa.  280,  supra^  Hope 
V.  Everhart,  70  Pa.  281,  infra^  V.,  was  distinguished 
upon  the  ground  that  that  case  wholly  lacked  the 
superadded  appearance  of  an  attorney  for  the  de- 
fendant, and  his  confession  of  judgment  therefor 
expressly  waiving  the. inquisition  and  condemna- 
tion. 

*  So,  aijudgment  for  taxes  rendered  against  an  In- 
sane person  on  personal  service  without  appear- 
ance in  person  or  by  attorney  or  guardian  ad  litem 
is  voidable  only,  and  not  void,  where  the  court  had 
jurisdiction  of  the  person  and  subject-matte*. 
Heard  v.  Sack,  81  Mo.  610. 

And  a  judgment  against  the  surety  of  a  forth, 
coming  bond  in  an  attachment  proceeding  without 
notice  to  such  surety  is  not  void  because  of  his  in- 
sanity at  the  time  of  its  rendition,  where  he  was 
not  insane  at  the  time  the  bond  was  given,  no  no- 
tice being  necessary  in  case  of  such  a  judgment 
against  a  sane  man.    Pollock  v.  Horn,  13  Wash- 

So,  a  fine  levied  by  an  idiot  Is  not  voidable  though 
his  Idocy  is  apparent,  and  though  after  the  fine 
levied  he  was  found  by  inquisition  to  be  an  idiot 
from  birth,  the  indentures  executed  by  him  being 
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sufficient  to  direct  the  uses  of  the  fine.    Mansfield's 
Case,  12  Coke,  124. 

Before  a  lunatic  can  be  personally  affected  by  a 
judgment  upon  a  contract  made  by  him,  however, 
it  is  necessary  that  process  should  be  prayed  for 
and  Issued  against  him  and  be  served  upon  htm* 
and  such  a  judgment  is  invalid  where  process  was 
prayed  for  and  issued  against  and  aervioe  made 
upon  his  guardian  only.  Scott  y.  Winningbam,  19 
Ga.492. 

b.  As  to  purchasers. 

Title  to  land  sold  passes  upon  a  Judgment  and  ex- 
ecution and  sale  thereunder,  though  the  judgment 
debtor  was  a  lunatic  at  the  time  of  its  rendition. 
Tomllnson  v.  Devore,  1  Gill,  34fi. 

A  sheriff  ^s  deed  is  not  void  because  of  the  insan- 
ity of  the  Judgment  debtor  when  the  Judgment 
under  which  the  execution  was  issued  was  reo- 
dered;  it  is  voidable  only.  Thomas  v.  Hunsucker, 
108  N.  C.  720. 

And  in  a  proper  case  the  purchaser  will  be  pro- 
tected.   Foster  v.  Jones.  23  Oa.  168. 

A  purchaser  at  an  execution  sale  under  a  Judir- 
ment  rendered  against  a  person  subsequently 
found  to  have  been  insane  at  the  time  of  its  rendi- 
tion, by  proceedings  then  pending,  will  be  held  to 
obtain  title  where  there  is  no  evidence  of  complici- 
ty between  him  and  the  sheriff,  or  that  he  was  a 
party  to  any  scheme  to  defraud  the  Judgment 
debtor,  and  be  is  not  shown  to  have  had  any  inti- 
mate knowledge  ot  her  or  to  have  taken  advan- 
tage of  her  situation,  and  it  was  not  shown  that  her 
insanity  was  notorious.  Ran  v.  E[atz,  26  La.  Ann. 
468. 

Public  policy  forbids  that  a  Judgment  shall  be 
questioned  on  account  of  the  Insanity  of  the  Judg- 
ment debtor  and  the  failure  to  procure  the  ap- 
pointment of  a  guardian  as  against  an  innocent 
purchaser  who  has  acquired  rights  under  It.  Dunn 
V.  Dunn.  114  Cal.  210. 

So.  a  sale  of  the  land  of  an  insane  person  on  ex. 
ecution  Issued  on  a  confessed  judgment  airainst 
him  will  not  be  set  aside  where  the  purchaser  was 
not  a  party  to  the  judgment,  and  had  no  knowledge 
of  the  insanity  of  the  judgment  debtor.  Crawford 
V.  Thomson,  161  111.  161. 

And  a  mortgage  and  judgment  of  foreclosure, 
and  n  sale  thereunder  of  the  mortgaged  premises. 
will  not  be  annulled  at  the  suit  of  the  heirs  at  law 
of  the  mortgagor  upon  the  groudd  that  she  was  in- 
sane and  Incompetent  to  transact  business  or  to  un- 
derstand the  nature  of  her  act  at  the  time,  where 
the  purchaser  had  no  knowledge  of  such  iosanSty 
and  purchased  In  good  faith  and  for  a  valuable 
consideration.    Dunn  v.  Dunn,  114  Gal. 210. 

And  a  judgment  in  partition  Is  not  Invalidated 
so  as  to  affect  the  title  of  a  purchaser  thereunder 
by  the  fact  that  one  of  the  parties  in  interest  was 
insane  and  resided  In  a  foreign  country,  and  that  a 
tutor  had  been  there  appointed,  who  appointed  an 
attorney  In  fact  to  represent  him  in  the  state,  as  the 
tutor  may  exercise  his  office  by  agent.  Tick  v. 
Volz,  47La.  Ann.  42. 

So,  a  stranger  who  in  good  faith  purchaaes  prop- 
erty sold  under  a  judgment  for  taxes  is  not  affected 
by  the  fact  that  the  person  upon  whom  such  taxes 
were  Imposed  was  at  that  time,  and  at  the  time  of 
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with  a  statement  of  facts  showing  upon  what 
that  opinion  is  based,  is  entitled  to  very  little 
or  no  weight. 

Shirley  v.  Taylor,  5  B.  Mon.  99;  Jones  v. 
Perkins,  5  B.  Mon.  223. 

Messrs,  J.  Smith  Hays,  N.  B.  Hays, 
and  S.  B.  Dishman  for  appellees. 

GuHy,  J.,  delivered  the  opinion    of  the 
court: 
It  appears  from  the  allegations  in  the  peti- 


tion in  this  action  that  Elizabeth  Noe,  W.  T. 
Hall,  and  Robert  Napier  claimed  debts  against 
Nathan  Noe,  and  procured  a  sale  of  a  large 
and  valuable  tract  of  land  in  Harlan  county, 
bein^  the  place  where  the  said  Noe  lived  in 
his  lifetime,  giving  a  description  of  the  land. 
It  is  further  alleged  that  the  land  was  sold,  and 
that  defendant  Sanders  Spurlock  (now  appel- 
lant) became  the  purchaser  at  the  price  of 
$780.  It  is  further  charged  that  at  the  time  of 
said  sale  and  judgment  Nathan  Noe  was  a 


service  on  him  and  tbe  rendition  of  the  judfnnent 
and  making  of  the  sale,  of  unsound  mind  and  In- 
capable of  transactlDR  business,  and  that  the  Judg- 
ment for  taxes  was  subsequently  reversed  on  that 
ground.    Heard  v.  Sack,  81  Mo.  610. 

And  a  mortgagor  cannot  take  advantage  of  his 
own  insanity  at  tbe  time  of  making  the  mortgage, 
and  the  rendition  of  a  conditional  judgment 
founded  thereon,  on  a  writ  of  entry  brought  by 
him  against  the  assignee  of  the  mortgagee  who  Is 
In  possession  by  virtue  of  an  execution  issued  on 
such  Judgment  while  the  judgment  remains  unre- 
versed.  Lamprey  v.  Nudd,  29  N. H.  290. 

A  sale  of  the  land  of  a  lunatic  on  execution  is- 
sued on  a  confessed  judgment  against  him,  wherein 
the  Judgment  creditor  became  the  purchaser,  how- 
ever,  is  properly  vacated  and  set  aside  where  they 
knew  he  was  insane  and  unfit  to  transact  ordinary 
business  when  they  secured  the  confession.  Craw- 
ford V.  Thomson,  161  111.  161. 

But  knowledge  upon  the  part  of  a'purchaser  un- 
der a  judgment  entered  upon  a  note  containing  a 
warrant  to  confess  Judgment  and  waiver  of  Inquisi- 
tion, of  facts  showing  that  the  judgment  debtor 
was  Insane  and  Incapable  of  executing  a  valid 
waiv^,  must  be  clearly  established  by  the  evidence 
before  his  title  is  declared  void.  Hope  v.  Everhart, 
70  Pa.  SSL 

IL  What  degree  of  insanity  affects. 

Capacity  to  understand  and  comprehend  the 
effect  and  result  of  legal  proceedings  Is  the  test 
laid  down  in  the  principal  case,  and  this  seems  to 
accord  with  the  current  of  authority. 

Thus,  a  court  will  not  proceed  to  render  judg- 
ment against  a  man  or  his  estate  where  It  is  clear 
and  certain  that  he  has  no  capacity  to  take  care  of 
himself  or  to  employ  some  other  person  to  do  it  for 
him.    Leach  v.  Marsh,  47  Me.  548,  74  Am.  Dec.  508. 

dnsoundness  of  mlod  amounting  to  incapacity  to 
do  or  understand  business  is  a  good  cause  for  setting 
aside  a  default  and  opening  a  judgment  rendered 
thereon.    McClaln  v.  Davis,  77  Ind.  419. 

So,  an  elderly  woman  sixty-seven  years  of  age, 
having  but  little  knowledge  of  the  world  or  of  buai  - 
ness,  who  could  neither  read  nor  write,  should  be 
relieved  from  a  judgment  obtained  against  her 
upon  default  in  an  action  for  foreclosure  of  a  mort- 
gage, where  she  did  not  understand  the  summons 
when  it  was  read  to  her,  or  know  what  it  meant,  or 
understand  that  she  had  any  interest  in  the  matter, 
when  she  had  a  good  and  valid  defense.  Adams  v. 
Citizens'  State  Bank,  70  Ind.  89. 

And  the  committee  of  a  lunatic  Is  entitled  to  relief 
against  a  Judgment  taken  by  default  upon  a  prom- 
issory note  executed  by  his  ward  under  Ind.  prac- 
tice act,  6  99,  where  the  maker  of  the  note  was  of 
unsound  mind.  Incapable  of  understanding  the  ob- 
ligations of  the  contract  when  he  executed  it,  and 
the  consideration  thereof  had  entirely  failed. 
McClaln  v.  Davis,  77  Ind.  419. 

And  a  Judgment  taken  by  a  creditor  against  a 
debtor  for  goods  fairly  sold,  of  which  the  debtor 
had  the  benefit,  though  he  then  had  sufllcienr  ca- 
pacity to  understand  the  transaction,  at  asul)ee- 
quent  time  when  he  had  not  sufficient  capacity  by 
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reason  of  Insanity  to  understand  his  rights  and 
duties  as  a  party  to  the  action,  and  no  guardian  was 
appointed  for  him,  making  no  allowance  for  a  pay- 
ment which  had  been  made,  cannot  be  enforced 
•against  his  estate.  Litchfield^s  Appeal,  28  Conn.  127 
78  Am.  Dec.  662. 

To  annul  a  judgment  upon  the  ground  of  the  in- 
sanity of  the  judgment  debtor,  however,  the  evi- 
dence should  be  as  conclusive  of  insanity  as  is  re- 
quired to  Justify  a  decree  of  Interdiction.  Co  vas  v 
Bertoulln,  44  La.  Ann.  688. 

And  the  fact  that  a  person  is  Intensely  eccentric, 
and  that  at  times  his  utterances  on  the  subject  of  re- 
ligion are  extravagant  and  unreasonable  and  he  is 
subject  to  delusions  and  hallucinations,  will  not  af- 
fect the  validity  of  the  Judgment  against  him  where 
the  hallucinations  and  delusions  were  not  penna- 
nent,  and  that  was  not  shown  to  be  tbe  prevailing 
condition  of  his  mind.  Covas  v.  Bertoulln,  44  La* 
Ann.  688. 

And  tbe  opening  of  a  Judgment  and  an  order 
granting  a  new  trial  is  not  warranted  by  the  fact 
that  the  party  against  whom  it  was  rendered  was  in 
feeble  health,  and  some  of  the  witnesses  expressed 
the  opinion  that  her  mind  was  afTected  by  it,  where 
it  is  clear  that  she  had  snflicient  capacity  to  trans- 
act business,  and  that  though  she  could  not  attend 
court  she  retained  experienced,  competent,  and 
faithful  counsel  to  represent  her.  and  had  the  assist- 
ance of  her  son,  who  advised  with  the  counsel,  and 
the  suit  appears  to  have  been  diligently,  earnestly, 
and  zealously  prosecuted.  Wynne  v.  Newman,  75 
Va.816. 

But  melancholy  under  which  a  person  labors  will 
excuse  inattention  to  his  affairs  and  authorize  re- 
lief against  judgments  obtained  against  him  during 
such  a  state  of  mind,  though  he  may  not  be  so  ab- 
solutely insane  as  to  avoid  his  contracts.  Tabb  v. 
Gist,  6  Can.  (Va.)  279. 

So,  a  Judgment  in  a  partition  suit  will  not  be  set 
aside  on  account  of  the  lunacy  of  a  party,  where  it 
was  only  partial  and  with  respect  to  particular 
matters  and  did  not  affect  his  capacity  to  transact 
business.  Speck  v.  Pullman  Palace  Car  Co.  121  111. 
S3. 

A  Judgment  in  an  action  f  or'slander  may  be  prop- 
erly enjoined,  however,  whereat  the  time  of  speak- 
ing  the  defamatory  words,  and  when  the  Judgment 
was  obtained,  the  Judgment  debtor  was  insane  and 
in  a  state  of  partial  derangement  on  the  subject  tb 
which  the  defamatory  words  related.  Horner  v. 
Marshall,  6  Munf.  466. 

And  a  man  of  information  and  Intelligence  on 
general  subjects,  comprehending  the  general  re- 
lations of  things,  but  who  was  wholly  irrational  and 
uncontrollable  and  irresponsible  as  to  any  business 
transactions  connected  with  the  right  of  the  civil 
government  to  impose  taxes  upon  its  subjects  and 
the  obligation  of  the  citizen  to  submit  thereto, 
deeming  it  sinful  to  pay  tribute  to  temporal  powers, 
18  entitled  to  protection  against  a  judgment  for 
taxes  assessed  against  him.  Heard  v.  Sack,  81  Mo. 
610. 

So,  Judgment  will  not  be  permitted  to  be  entered 
upon  a  warrant  of  attorney  to  secure  the  retrans- 
f er,  upon  demand,  of  stock  loaned,  after  which  the 
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luoatic,  and  incapable  of  attending  to  any 
kind  of  business,  and  did  not  owe  the  debts 
for  which  said  laud  was  sold ;  and  that  said 
land  is  worth  $8,000;  and  that  said  Spurlock 
has  had  the  sole  use  and  occupation  of  said 
land,  and  the  rents  thereof,  for  — p-  years. 
It  is  also  alleged  that  nearly  all  of  the  plain- 
tiffs at  the  time  of  said  sale  were  infants,  and 
that  their  father  was  destitute  of  mind,  and 
that  he  made  no  defense  against  said  debts,  or 
the  sale  of  the  land,  and  did  not  know  that 


such  a  suit  was  going  on,  and  that  imnaedf- 
ately  after  the  sale  Nathan  Noe  was  adjudged 
to  be  a  lunatic,  and  carried  to  the  lunatic  asy- 
lum, where  he  remained  two  or  three  years, 
was  pronounced  incurable,  and  sent  back  to 
Harlan  county,  and  died.  Several  amended 
petitions  were  filed,  and  on  motion  some  por- 
tions thereof  were  stricken  out'  The  real  is- 
sue finally  presented  was  thltt  Nathan  Noe 
was  of  unsound  mind  at  the  time  of  the  rendi- 
tion of  the  judgment,  and  that  he  did  not  owe 


person  giving  the  warrant  beoomets  and  continues 
to  be  iosane.  where  the  formal  demand  for  the  re- 
transfer  was  made  apon  him,  as  such  a  demand 
must  be  made  upon  a  person  capable  of  understand- 
ing  It.  Capper  v.  Dando,  4  Nev.  &  M.  aSS,  2  Ad.  &. 
El.  468, 1  H.  &  W.  11. 

III.  EnforcemenL 

Judgments  obtained  against  a  person  who  be- 
comes a  lunatic,  previous  to  his  lunacy,  are  prior 
liens  upon  his  estate,  but  all  other  debts  attach 
equally  and  have  equal  claim  to  payment.  Wrigbt^s 
Appeal,  8  Pa.  57. 

The  liens  of  creditors  having  Judgments  against 
a  luDatic*s  estate  rendered  while  he  was  sane  are 
not  affected  by  proceedings  in  lunacy,  though  per* 
haps  a  question  may  be  raised  as  to  the  proper  pro- 
cedure for  the  enforcement  of  his  lien.  JRe  Eck- 
■Bteln,  1  Clark  (Pa.)  224, 1  Pars.  8el.  Eq.  Gas.  58. 

And  a  preference  may  be  secured  by  a  proceed- 
ing in  aid  of  execution  on  a  judgment  against  an 
insane  person  commenced  before  the  inquest  of  In- 
sanity, where  the  estate  of  the  insane  Judgment 
debtor  is  insolvent.  Johnson  v.  Pomeroy.  81  Ohio 
St.  247. 

And  a  lien  or  preference  obtained  by  a  creditor 
by  Judgment  against  an  Insane  person  or  procecd- 
insB  in  aid  of  execution  thereunder  before  the  in- 
quest of  insanity  must  be  respected  by  the  guard- 
ian to  the  same  extent  that  such  preference 
secured  in  the  lifetime  of  an  insolvent  debtor  must 
be  respected  by  his  representatives.  Johnson  v. 
Pomeroy,  81  Ohio  St.  247. 

So,  the  property  of  a  lunatic  is  not  exempt  from 
the  operation  of  the  execution  issued  upon  a  Judg- 
ment not  fraudulently  or  wrongfully  obtained, 
though  it  was  rendered  sutxsequent  to  the  judicial 
establishment  of  his  insanity.  Pollock  v.  Horn,  13 
Wash.  626. 

And  where  a  Judgment  is  obtained  against  a  luna- 
tic and  an  execution  issued  and  levied  upon  his 
property  before  the  institution  of  proceedings  in 
lunacy  in  a  court  of  chancery,  the  Judgment  and 
execution  will  not  be  set  aside  upon  summary  appli- 
caiion  by  the  committee,  although  they  are  over- 
reached by  the  finding  of  the  jury  upon  the  com- 
mission of  lunacy.    Re  Hopper,  5  Palire,  490. 

A  proceeding  in  aid  of  execution  cannot  be  re- 
sisted by  the  guardian  of  the  Judgment  debtor,  and 
a  decree  preferring.the  creditor  prosecuting  it  can- 
not be  prevented  by  showing  that  his  ward  was  in- 
sane before  the  commencement  of  the  proceeding, 
and  that  his  estate  was  insolvent.  Johnson  v. 
Pomeroy,  81  Ohio  SL  247. 

So,  at  common  law  a  defendant  could  not  t)e  dis- 
charged from  arrest  or  imprisonment  under  body 
execution  issued  on  a  judgment  in  a  civil  suit  on 
the  ground  that  he  was  insane  at  the  time  of  the 
arrest,  or  became  so  afterwards.  Bush  v.Pettibone, 
4  N.  Y.  800. 

A  person  who  was  non  compos  mentis,  and  for 
whom  a  guardian  had  been  appointed,  is  still 
liable  to  be  sued  in  a  civil  action,  and  to  be  com- 
mitted in  execution.  Ex  parte  Leigbton,  14  Mass. 
207. 

And  the  order  of  discbarge  of  a  judgment  debtor 
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confined  under  body  execution  iraued  on  a  Judg- 
ment against  him  under  the  New  York  act  to  or- 
ganize the  state  lunatic  asylum  authorizing  tlie 
first  Judge  of  the  county  to  discharge  a  prisoner 
confined  on  civil  process  and  send  him  to  the  asy- 
lum, must  contain  a  direction  that  he  be  thus  sent, 
or  it  will  be  void,  rendering  the  sheriff  liable  as  for 
an  escape.    Bush  v.  Pettlbone,  4  K.  Y.  300. 

And  a  prisoner  confined  under  body  execution 
on  a  judgment  against  him,  who  is  sent  to  an  asy- 
lum for  insane  persons  under  the  New  York  stat- 
ute authorizing  the  discharge  of  a  prisoner  con- 
fined on  civil  process,  may,  on  being  restored  to 
sanity,  be  again  arrested  by  his  creditor.  Bush  v. 
Pettit>one,  4  N.  Y.  300. 

So,  knowledge  on  the  part  of  a  sheriff  having  an 
execution  in  his  hands  that  suit  had  been  instituted 
against  the  execution  debtor  to  have  her  inter- 
dicted, does  not  warrant  him  in  staying  a  sale  of 
the  property  seized.  If  parties  in  interest  desire  to 
stop  the  sale  they  should  enjoin  it.  Bau  v.  Katz,  26 
La.  Ann.  463. 

And  a  judgment  should  not  be  rendered  against 
him  for  effecting  a  sale  under  a  Judgment  rendered 
agrainst  a  person  who  was  subsequently  found  by 
inquisition  to  have  been  insane  at  the  time  ,of  its 
rendition  by  proceedings  then  pending,  as  be  was 
acting  only  under  the  directions  of  a  court  of 
competent  Jurisdiction  in  carrying  out  its  decrees, 
Bau  V.  Katz,  28  La.  Ann.  468. 

A  creditor  of  a  person  who  t)ecome8  a  lunatic 
and  is  so  found  by  inquisition,  however,  cannot 
obtain  a  lien  upon  his  estate  and  a  preference  over 
other  creditors  by  a  judgment  obtained  after  in- 
quisition found.    Wright's  Appeal.  8  Pa.  57. 

The  court  in  which  a  suit  is  pending  brousbt  by 
a  creditor  to  reach  the  assets  of  his  debtor,  pending 
which  the  debtor  is  adjudsed  an  habitual  lunatic 
in  proceedings  previously  commenced  in  another 
court,  and  a  committee  is  appointed  of  bis  estate, 
cannot  properly  proceed  to  final  Judgment.  Niblo 
V.  Harrison,  0  Bosw.  668. 

And  debts  contracted  by  a  lunatic  or  habitual 
drunkard  after  the  appointment  of  a  committee 
and  without  his  consent  cannot  be  paid  out  of  the 
estate,  although  established  by  a  judgment  at  law 
against  the  lunatic  or  drunkard.  Re  Heller,  3 
Paige,  190. 

So,  an  attachment  issued  on  a  Judgment  will  be 
dissolved  where  the  defendant  therein  had  been 
reported  as  a  lunatic  without  lucid  intervals  by 
inquisition  covering  the  date  of  the  Judgment. 
Harmstead  v.  Kingsley,  8  W.  N.  C.  64. 

And  a  judgment  against  one  who  was  subse- 
quently found  to  be  of  unsound  mind  cannot  be 
thereafter  satisfied  by  execution.  McNees  v. 
Thompson,  5  Bush,  686. 

A  creditor  of  a  person  found  to  be  a  lunatic  by 
due  course  of  law  cannot  issue  and  levy  an  execu- 
tion on  his  personal  property  in  the  hands  of  his 
committee  appointed  by  the  court.  Re  Eckstein,  1 
Clark  (Pa.)  224, 1  Pars.  Sel.  Eq.  Cas.50. 

It  is  improper  for  a  creditor  to  levy  an  execution 
upon  a  Judgment  obtained  by  him  upon  the  prop- 
erty of  a  lu  natlc  without  permission  of  the  chan- 
cellor or  vice  chancellor  having  Jurisdiction  of  the 
proceedings  in  lunacy.    Re  Hopper,  5  Paige,  180. 
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the  debts  sued  for,  and  was  a  luDatic  at  the 
time  of  the  confirmation  of  sale  and  convey- 
ance of  the  land  to  Bpurlock.  A.li  the  mate- 
rial averments  of  the  petition  were  denied  by 
Spurlock.  It  appears  from  the  pleadings,  and 
there  is  some  testimony  conducing  to  show, 
that  John  D.  Noe.  son  of  Nathan  Noe,  pur- 
chased the  land  at  the  commissioner's  sale  at 
the  price  named.  It  is  further  contended  by 
plaintiffs  that  the  purchase  was  made  by  an 
agreement  with  appellant  Spurlock  to  the  ef- 


fect that  he  (Spurlock)  was  to  have  the  land; 
ail  of  which,  however,  is  denied  by  Spurlock. 
The  value  of  the  land  is  estimated  by  witnesses 
all  the  way  from  $1,000  to  $4,000.  There  is 
no  proof  conducing  to  show  that  the  debts  on 
which  the  judgment  was  rendered  were  not 
just  and  due.  A  considerable  amount  of  testi- 
mony was  introduced  in  the  case.  It  further 
appears  tbat  Nathan  Noe  left  thirteen  chil- 
dren, ten  of  whom  united  in  the  petition  for  a 
recovery  of  the  land,  or  rather  for  a  setting 


And  motion  for  leave  to  issue  execution  on  a 
Judgment  against  a  lunatic  rendered  before  his 
lunacy  will  be  refused  by  the  supreme  court  where 
there  is  no  property  which  he  can  see  ought  to  be 
sold  under  an  execution  issued  from  such  court, 
but  leave  will  be  granted  to  the  plaintifT  to  pro- 
ceed on  the  judgment  for  its  payment  by  action  in 
the  superior  court  of  the  proper  county,  that  court 
alone  having  power  to  deal  with  the  subject  under 
The  North  Carolina  statute.  Adams  v.  Thomas,  83 
N.  C.  621. 

And  leave  to  sue  the  committee  of  a  lunatic  nunc 
pro  tunc  win  not  be  ordered  in  an  action  pending 
which  a  committee  is  appointed  for  him  and  in 
which  Judgment  is  subsequently  rendered.  A 
prpper  remedy  in  such  case  is  to  institute  an  inde- 
pendent action  by  leave  of  the  court  against  the 
lunatic  and  against  his  committee.  Re  Delahunty, 
28  Abb.  M.  C.  2i5. 

A  Judgment  creditor  under  a  Judgment  rendered 
against  an  insane  person  will  not  be  allowed  to 
touch  either  the  person  or  the  estate  of  the  judg- 
ment  debtor,  but  will  be  obliged  to  apply  to  the 
committee  or  to  the  court  of  chancery  for  the  pay- 
.ment  of  his  debt,  and  as  a  general  rule  he  will  then 
be  required  to  establish  Justice  on  his  demand 
without  reference  to  the  judgment  and  without 
any  allowance  of  costs.  Robertson  v.  Lain,  10 
Wend.  850. 

The  sole  remedy  of  a  creditor  against  the  per- 
sonal estate  of  a  lunatic  found  such  by  inquisition, 
to  obtain  payment  of  his  debt.  Is  by  application  to 
the  court,  which  will  require  the  committee  to 
raise  the  necessary  funds  from  the  lunatlc^s  estate 
for  that  purpose.  Re  Eckstein,  1  Clark  (Pa.)  224,  1 
Pars.  Sel.  Eq.  Cas.  59;  Brasher  v.  Cortlandt,  2  Johns. 
Ch.400. 

But  the  plaintiff  in  a  proceeding  in  the  nature  of 
an  action  at  law,  pending  which  the  defendant  is 
adjudged  an  habitual  drunkard  and  a  committee 
appointed  of  his  estate  by  another  court,  may  be 
permitted  to  proceed  to  Judgment,  upon  which  he 
may  apply  to  the  court  having  Jurisdiction  of  the 
estate  to  require  payment  by  the  committee. 
Niblow  V.  Harrison,  9  Bosw.  868. 

And  an  action  may  t)e  brought  against  a  lunatic 
under  the  Pennsylvania  statute  for  the  purpose  of 
establishing  the  amount  of  the  debt  which  the 
committee  is  directed  to  defend,  but  It  must  stop 
there  and  collection  cannot  be  enforced.  Wright^s 
Appeal.  8  Pa.  67. 

And  an  action  brought  by  a  creditor  against  a 
debtor,  pending  which  the  debtor  is  adjudged  an 
habitual  drunkard  and  a  committee  appointed  of 
his  estate  by  proceedings  previously  commenced  in 
another  court,  will  not  t>e  dismissed,  but  proceed- 
ings therein  will  be  stayed  until  the  reformation 
of  the  defendant  and  the  discbarge  of  his  com- 
mittee, if  such  event  should  occur,  so  as  to  permit 
the  plaintiff  to  retain  the  advantage  obtained. 
Niblo  V.  Harrison,  9  Bosw.  668. 

One  who  proceeds  with  the  enforcement  of  a 
Judgment  obtained  against  an  insane  person  with 
knowledge  tbat  proceedings  have  been  instituted 
by  or  on  behalf  of  the  defendant  to  be  relieved 
therefrom,  however,  takes  the  chance  that  if  a 
Judgment  is  reversed  or  set  aside  he  will  be  com- 
89  L.  R.  A. 


pelled  to  restore  his  adversary  to  the  situation  he 
was  in  before  erroneous  judgment  was  rendered- 
Dlckerson  v.  Davis,  111  Ind.  438. 

IV.  CoUaUral  attach, 

A  judgment  sought  to  be  set  aside  on  the  ground 
that  the  Judgment  debtor  was  of  unsound  mind 
must  be  assailed  directly  as  it  is  not  vulnerable  to 
collateral  attack.  Boyer  v.  Berryman.  123  Ind. 
451;  Lamprey  v.  Nudd,  29  N,  H.  299;  Noel  v.  Modern 
Woodmen  of  America,  61  111.  A  pp.  597;  Brittain  v. 
Mull.  99  N.  C.  483:  Dunn  v.  Dunn.  114  Cal.  210. 

It  is  conclusive  as  to  any  point  directly  in  issue. 
Lamprey  v.  Nudd,  29  N.  H.  299. 

And  a  judirment  against  one  tion  compos  mentfs 
is  binding  upon  him  and  those  in  privity  with  him 
so  long  as  it  stands  unreversed  or  is  not  set  aside 
in  some  direct  proceeding  instituted  for  that  pur- 
pose.   Ewing  V.  Wilson,  63  Tex.  88. 

And  if  the* court  had  jurisdiction  it  can  be  va- 
cated on  the  ground  of  the  insanity  of  the  Judg- 
ment debtor  only  by  some  direct  proceeding  at 
law  either  in  the  court  in  which  it  was  recovered 
or  in  some  other  court  having  appellate  jurisdic- 
tion. Wynne  v.  Newman,  75  Va.  816:  Lamprey  v. 
Nudd,  29  N.  H.  299. 

Thus,  a  title  derived  from  a  purchase  under  a 
judgment  against  one  who  was  nmi  compos  mentis 
cannot  be  attacked  in  an  action  of  trespass  to  try 
title  until  such  judgment  is  reversed  or  set  aside 
by  some  direct  proceeding  instituted  for  that  pur- 
pose.   Ewing  V.  Wilson.  63  Tex.  88. 

So,  a  Judgment  rendered  against  an  insane  per- 
son without  the  Interposition  of  a  guardian  can- 
not be  impeached  by  a  subsequently  appointed 
guardian  of  the  insane  Judgment  debtor  in  an 
action  in  aid  of  execution  without  alleging  fraud 
or  unfairness  upon  the  part  of  the  Judgment  cred- 
itor though  he  had  knowedge  of  the  insanity. 
Johnson  v.  Pomeroy,  81  Ohio  St. 247. 

And  a  decree  against  a  person  who  had  been  ad- 
judged insane,  founded  upon  an  agreement  made 
by  his  counsel,  is  voidable  only  and  not  subject  to 
collateral  attack,  and  is  binding  upon  parties  and 
privies  until  vacated  or  set  aside  by  a  direct  pro- 
ceeding.   Denni  v.  Elliott,  60  Tex.  337. 

So.  the  validity  of  a  decree  of  a  circuit  court  of 
the  United  States  cannot  be  attacked  In  a  state 
court  upon  the  ground  tbat  a  party  was  Insane  at 
the  time  he  was  served  with  process  and  the  decree 
was  rendered.    Maloney  v.  Dewey,  127  111.  305. 

And  a  suit  brought  against  a  lunatic  and  prose- 
cuted bona  fide  to  judgment  under  Pennsylvania 
act  of  assembly,  is  conclusive  as  to  the  amount 
and  merit  of  the  plaintiff's  demand.  Re  Eckstein, 
1  Clark  (Pa.)  224, 1  Pats.  Sel.  Eq.  Cas.  59. 

And  the  committee  of  a  lunatic  cannot,  in  an 
action  of  ejectment,  collaterally  impeach  the  Judg- 
ment under  which  the  land  in  question  was  sold 
though  the  finding  of  lunacy  overreaches  the  judg- 
ment and  the  transaction  on  which  it  was  based, 
where  it  was  entered  on  a  warrant  to  confess  judg- 
ment  on  bis  note,  which  warrant  contained  a 
waiver  of  inquisition,  which  waiver  was  made  a 
part  of  the  judgment.  Weaver  v.  Brenner,  21 
Plttsb.  L.  J.  N.  S.  439. 

In  Weaver  v.  Brenner,  21  Pittsb.  L.  J.  N.  S.  439, 
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aside  of  the  judgment  and  sale,  and  praying 
that  the  land  be  adjudged  to  then).  It  appears 
also  that  Spurlock.  having  heard  of  some  dis- 
pute about  the  land,  obtained  a  deed  from 
three  of  the  children  of  said  Nathan  Noe,  for 
which,  he  said,  he  paid  $10  apiece  to  two  of 
them.  Appellant's  contention  is  that  John  D. 
Noe  bought  the  land  without  any  arrangement 
with  him,  and  that  he  afterwards  purchased 
the  same  from  John  D.  Noe,  and  by  appropri- 
ate orders  of  the  Harlem  circuit  court  same 
was  conveyed  to  him  by  the  commissioner  of 
the  court.    There  is  some  evidence  conducing 


to  show  that  the  sale  was  made  in  1881.  and 
the  deed  made  to  Spurlock  in  1882,  and  that 
afterwards  Nathan  Noe  was.  by  the  county 
court  of  Harlan,  adjudged  to  be  a  lunatic,  and 
sent  to  the  lunatic  asylum;  and  that  in  1884  he 
was  returned  as  incurable  and  harmless,  and 
one  of  his  sons  was  appointed  as  committee, 
and  took  charge  of  him,  and  drew  $75  per 
year  for  his  support,  until  'the  time  of  his 
death,  which  period  is  not  well  established, 
but  some  records  introduced  tend  to  show  that 
he  probably  died  in  1889.  The  court,  upon 
final  hearing,  adjudged  in  favor  of  the  plaintiffs 


fupra,  Hopev.  Bverbart,  70  Pa.  231,  infra^  V.,  was 
dlstintfutehed  upon  the  ground  that  io  that  case 
the  waiver  was  coDtalned  in  the  note,  and  was  not 
therefore  a  part  of  tho  Judgment  entered. 

So,  a  judgment  determining  the  question  whether 
the  lunacy  of  the  defendant  when  the  note  on 
which  suit  was  brought  was  executed,  formed  a 
defense  to  It,  though  erroneous,  is  not  void«  and 
cannot  be  impeached  when  made  the  foundation 
of  a  subeeauent  suit.  Sternbergn  v.  Schoolcraft,  2 
Barb.  158. 

And  a  judgment  in  an  attachment  suit  cannot  be 
collaterally  attacked  in  an  action  to  set  aside  the 
sale  therein  and  to  have  the  judgment  under  which 
it  was  made  declared  null  and  void  on  the  ground 
of  the  insanity  of  the  judgment  debtor.  Pollock  v. 
Horn,  18  Wash.  828. 

Nor  is  the  original  judgment  assailable  on  ac* 
count  of  the  Insanity  of  the  judgment  debtor  on 
the  trial  of  a  scire  facias  to  revive  it,  and  the  rec- 
ord of  proceedings  in  lunacy  had  after  the  entry 
of  the  judgment  is  inadmissible  either  under  the 
plea  of  ntU  tiel  record  or  as  evidence  of  incompe- 
tency to  erecute  the  note  on  which  judgment  was 
entered.    Benry  r.  Brothers.  48  Pa.  70. 

And  refusal  to  open  the  original  judgment  upon 
a  scire  facias  to  revive  a  judgment  to  which  the 
defendant  pleaded  his  own  lunacy  is  not  the  sub- 
ject of  a  writ  of  error.  Henry  v.  Brothers,  48  Pa. 
70. 

So  a  common  recovery  is  by  judgment,  and  such 
judgment  is  valid  until  reversed,  and  cannot  be 
collaterally  impeached.  Wood  v.  Bayard,  68  Pa. 
820. 

If  a  man  non  compos  mentis  levies  a  line,  or  suf- 
fers recovery,  or  acknowledges  a  suit  or  recog- 
nizance, neither  his  heir  nor  his  executor  shall  have 
them,  for  these  are  matters  of  record.  Beverley^s 
case,  4  Coke,  123/). 

But  the  making  of  a  deed  to  bar  an  entail  is  a 
matter  in  paltt^  and  does  not  stand  on  the  same 
footing  as  the  entering  of  judgments  in  a  court  of 
record,  and  evidence  is  admissible  to  show  that  the 
grantor  was  non  compos  mentlf,  or  that,  being  of  a 
weak  mind,  he  was  imposed  upon  for  the  purpose 
of  avoiding  such  deed.  Wood  v.  Bayard.  63  Pa.  320. 

The  general  rule  that  judgments  of  courts  of 
general  jurisdiction  are  not  subject  to  collateral 
attack,  however,  does  not  apply  to  an  action  for 
divorce  brought  against  a  wife  who  had  been 
taken  by  her  husband  to  a  different  state  and  con- 
fined in  an  asylum  therein,  and  when  so  absent 
was  sued  by  him  and  judgment  obtained  on  con- 
structive service  from  which  there  was  no  appeal 
or  writ  to  modify  and  vacate,  and  no  new  trial 
could  be  had.  Newcomb  v.  Newcomb,  13  Bush, 
544,  26  Am.  Rep.  222. 

V.  When  relieved  against. 

Judgments  rendered  against  a  lunatic  may  be 
examined  and  their  fairness  ascertained,  and  the 
equitable  rights  of  the  lunatic  will  be  protected. 
Demeit  v.  Leonard,  19  How.  Pr.  142. 

And  such  a  judgment  or  decree,  though  not  void, 
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may  be  opened  up  within  the  time  limited  by  stat- 
ute to  admit  of  a  valid  defense.  White  v.  Hinton,  3 
Wyo.  753, 17  L.  R.  A.  66. 

And  the  rule  that  In  a  foreclosure  suit  the  chan- 
cellor wiU  decree  a  sale  of  the  whole  premtoet 
when  the  defendants  stand  by  and  do  not  suggest 
that  the  mortgaged  premises  greatly  exceed  to 
value  the  amount  of  the  mortgage  debt  does  not 
apply  where  any  of  the  defendants  are  non  com- 
pos mentis^  in  which  case  every  protection  will  be 
extended  to  them  of  which  a  sane  adult  could 
avail  himself.  Eslava  v.  Lepretre,  21  Ala.  604, 66  Am. 
Dec.  866. 

So,  a  judgment  entered  against  a  defendant 
while  proceedings  on  a  writ  de  lunarico  inquirendo 
were  pending,  on  which  a  few  days  after  the  entry 
of  the  judgment  it  was  found  that  the  defeadant 
was  non  compos  mentis,  will  be  opened  so  as  to  let 
in  a  defense,  and  execution  thereon  will  be  set 
aside,  but  the  judgment  will  be  permitted  to  stand 
as  security  until  further  proceedings.  Ash  v> 
Ck>nyers,  2  Miles  (Pa.)  94. 

And  a  judgment  entered  upon  a  warrant  of  at- 
torney on  a  note  given  at  a  time  when  the  maker 
was  subsequently  found  to  have  been  insane  by  a 
commission  in  lunacy  may  be  opened  to  let  in  a 
defense,  although  the  judgment  plaintiff  was  not  a 
party  to  the  proceeding  in  lunacy.  Glass  v.  Hll- 
berg,  1  Pa.  Dist.  R.  621. 

And  a  judgment  by  default  after  due  service  of 
process  upon  a  note  which  had  been  obtained  by 
fraud  and  without  consideration  by  the  original 
payee  may  be  set  aside  and  the  default  opened  as 
against  a  good-faith  purchaser  of  the  note,  and 
the  guardian  or  administrator  will  be  let  in  to 
defend  upon  the  showing  that  the  ward  was  of 
unsound  mind  when  the  note  was  made  and  the 
judgment  taken.  Dickerson  v.  Da\'is,  111  Ind. 
488. 

And  an  innkeeper  who  has  harbored  an  infant 
and  furnished  him  supplies  against  the  law  and 
contrary  to  the  directions  of  his  guardian,  who  ob- 
tains judgment  bonds  from  him  before  and  after 
he  arrives  at  the  age  of  maturity,  which  are  over- 
reached by  an  inquisition  finding  him  incompetent 
to  contract  on  account  of  habitual  drunkennpss, 
will  not  be  allowed  to  retain  the  fruits«of  his  im- 
proper conduct,  and  judgments  entered  thereon 
will  be  set  aside  and  canceled.  f/Amoureux  v. 
Crosby.  2  Paige,  422.  22  Am.  Dec.  665. 

So  the  legal  representatives  of  a  lunatic  have  tlie 
right  to  institute  proceedings  to  set  aside  a  confes- 
sion and  judgment  thereon  against  him  under  1 15. 
chap.  86,  III.  Stat,  with  relation  to  lunatics,  pro\id. 
ing  that  every  contract  made  with  an  idiot,  looa- 
tlc,  or  distracted  person  before  he  or  she  has  been 
adjudged  an  idiot,  lunatic,  or  distracted  person 
may  be  avoided.  Crawford  v.  Thomson,  161  HI. 
181. 

And  the  fact  that  the  holder  of  a  note  made  by  an 
insane  person  was  an  indorsee  for  value  without 
notice  does  not  affect  the  right  to  relief  frona  a 
judgment  rendered  thereon,  under  Ind.  Rev.  Stat. 
1881,  6  396,  pro%'iding  that  a  party  may  be  relieved 
on  a  judgment  taken  against  him  through  bis  mis- 
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to  the  extent  of  \i  of  the  land  conveyed  to 
Spurlock,  holding,  in  effect,  that  he  was  enti- 
tled to  his  purchase  money,  with  interest,  and 
pay  for  valuable  improvements  to  the  extent 
thev  increased  the  vendible  value  of  the  land, 
and  to  be  held  accountable  for  reasonable 
rents,  and  referred  same  to  the  master  com- 
missioner to  take  proof  and  report  as  to  these 
items,  and  from  that  judgment  Spurlock  has 
appealed. 

We  deem  it  unnecessary  to  determine  as  to 
the  question  of  the  statute  of  limitation  pleaded 
and  relied  upon  by  appellant,  or  to  determine 


as  to  whether  the  proper  parties  were  all  be- 
fore the  court.  It  will  be  seen  from  the  record 
that  the  judgment  was  rendered  in  1881,  and 
sale  confirmed  in  1882,  before  the  inquest  as 
to  the  sanity  of  Noe,  and  that  at  least  from 
1884  one  of  his  sons  was  his  committee,  having 
him  in  charge,  and  drawing  $75  per  annum 
from  the  state  for  his  support,  on  the  assump- 
tion that  he  was  a  pauper  lunatic.  There  is 
proof  conducing  to  show  that  at  and  before 
the  rendition  of  the  judgment  and  sale  of  the 
land  Nathan  Noe  was  in  bad  health,  afflicted 
with  the  palsy,  and  that  he  was  of  unsound 


take,  InadverteDce,  surprise,  or  excusable  neg-leot. 
Dickerson  v.  Davison,  111  Ind.  433. 

Nor  is  the  committee  of  a  lunatic  estopped  by 
a  judfrmeot  rendered  upon  a  note  contalniag-  a 
warrant  of  attorney  to  confess  Judgment  and  a 
waiver  of  inquisition,  from  denyiuy  the  validity  of 
the  title  of  a  purchaser  thereunder,  where  the 
waiver  of  Inquisition  was  not  contained  in  the  war- 
rant or  made  part  of  it  and  was  tbe  act  of  the 
defendant  himself,  when  he  was  incapable  of  ex- 
ecuting: a  valid  waiver  and  tbe  purchaser  was 
aware  of  his  Incapacity.  Hope  v.  Ererhart,  70  Fa. 
281. 

And  the  riff ht  of  an  administrator  of  an  Insane 
person  to  have  a  default  set  aside  and  a  Jndgrment 
against  such  insane  person  opened,  is  not  affected 
by  the  fact  that  such  Insane  person^s  guardian  re- 
deemed his  ward's  land  from  an  execution  sale 
had  under  such  Judgment,  such  redemption  baviog 
been  made  to  save  the  property  of  tbe  ward.  Dick- 
erson V.  Davis,  111  Ind.  488. 

That  the  defendant  was  a  lunatic,  however.  Is  no 
ground  for  relief  against  a  Judgment  at  law  unless 
It  appears  that  be  was  not  represented.  Hender- 
son V.  Mitchell,  Bail.  Eq.  118,  21  Am.  Dec.  526. 

And  a  Judgment  will  not  be  vacated  and  set  aside 
and  a  new  trial  granted  upon  tbe  ground  that  tbe 
Judgment  debtor  was  Insane,  unless  it  is  made  to 
appear  to  tbe  court  that  a  different  result  would 
probably  be  reached  If  a  new  trial  should  be  grant- 
ed, or  that  injustice  has  been  done  on  the  original 
trial.    Brambiirs  Case,  6  Ct.  Ci.  238. 

And  an  action  cannot  k>e  maintained  by  tbe  com- 
mittee of  a  lunatic  for  tbe  return  of  property 
taken  from  blm  on  execution  under  a  Judgment 
against  him,  and  for  damages  consequent  upon 
the  talcing  and  detention  thereof,  or  for  tbe  money 
value  of  such  property  after  tbe  appointment  of  a 
committee,  where  the  demand  was  Just  and  no  de- 
fense thereto  is  established.  Crippen  v.  Culver,  18 
Barb.  428. 

Nor  can  an  action  to  set  aside  a  Judgment  upon  the 
ground  that  the  Judgment  debtor  was  of  unsound 
mind  and  incapable  of  transacting  bis  own  busi- 
ness at  the  time  the  Judgment  was  rendered  be 
'  maintained  under  Ind.  Hev.  Stat.  1881.  S396,provid. 
ing  for  relief  against  Judgments  taken  through 
mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect, unless  it  appears  that  the  complainant  bad  a 
valid  and  meritorious  defense  to  tbe  cause  of  action 
upon  which  the  Judgment  complained  of  was  ren- 
dered. Woods  V.  Brown,  03  Ind.  164,  47  Am.  Hep. 
809. 

So,  that  no  guardian  had  been  appointed  for  a 
tion  compos  Tnen(i8  cannot  be  alleged  as  error  In  a 
proceeding  to  xeverse a  Judgment  rendered  against 
blm.  as  there  Is  no  legal  obligation  resting  upon  tbe 
court  or  upon  the  plaintiff  to  ascertain  the  facts 
and  have  such  a  guardian  appointed.  King  v. 
Robinson,  38  Me.  114.  54  Am.  Dec.  614. 

And  an  action  by  a  guardian  under  Ind.  Rev. 
»tat.  1884,  8  399, 1881,  9896,10  be  relieved  from  a 
Judgment  alleged  to  have  been  taken  against  a 
former  guardian  of  bis  ward  through  excusable 
neglect,  and  to  secure  the  opportunity  to  present 
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a  defense  to  tbe  action  upon  the  ground  that  tbe 
ward  was  not  served  with  summons  to  appear  in 
the  action  and  did  not  authorize  an  appearance  by 
attorneys  therein,  cannot  be  maintained  where 
such  ward  was  insane  and  under  guardianship  at 
the  time  tbe  action  was  commenced,  and  was  there- 
fore neither  a  proper  nor  necessary  party  thereto. 
Jones  v.  Crowell,  148  Ind.  218. 

And  a  decree  devesting  all  right  and  title  of  a 
party  to  certain  real  estate  will  not  be  vacated  and 
set  aside  in  an  action  for  such  relief  upon  tbe 
ground  that  tbe  agreement  upon  which  it  was 
based  was  entered  into  by  blm  at  a  time  when  he 
was  so  far  insane  as  to  incapacitate  him  from  con- 
tracting, and  that  bis  mental  Incapacity  existed  at 
the  time  the  decree  was  made,  where  the  Jury  did 
not  find  that  he  was  insane  at  the  time  of  tbe  decree* 
Brown  v.  Uentfro.  67  Tex.  887. 

So,  the  -plaintiff  in  an  action  to  foreclose  a  mort- 
gage executed  by  a  husband  and  wife  in  which  tbe 
wife  appeared  and  answered  in  her  own  right  on 
behalf  of  her  husband  who  was  then  Insane,  who 
takes  issue  on  such  answer  and  voluntarily  goes  to 
trial  thereon  without  objecting  to  the  appearance 
of  the  wife  on  behalf  of  her  husband,  cannot  raise 
such  objection  by  motion  in  arrest  of  Judgment 
Yount  V.  Turnpaugb,  83  Ind.  46. 

And  a  decree  of  foreclosure  against  the  guardian 
of  an  insane  person  upon  whom  service  was  made 
will  not  be  set  aside  under  Ind.  Rev.  Stat.  1894, 
1 899,  upon  the  ground  of  excusable  neglect,  where 
tbe  record  shows  that  an  attorney  appeared  for 
him.  though  tbe  act  of  tbe  latter  was  unauthorized, 
unless  it  appears,  not  only  that  such  attorney  had 
no  authority,  but  also  that  there  was  a  meritorious 
defense,  and  that  tbe  rights  of  bona  fide  purchasers 
or  other  innocent  third  parties  have  not  intervened. 
Jones  V.  Crowell.  143  Ind.  218. 

And  a  Judgment  in  partition  In  which  some  of 
the  parlies  were  lunatics  will  not  be  set  aside  upon 
tbe  ground  that  tbe  summons  was  not  served  upon 
tbe  lunatics  and  their  committee  under  Ky.  Civil 
Code,  S53,  providing  that  If  a  defendant  be  of  un- 
sound mind  the  summpns shall  be  served  on  him 
and  on  his  committee  if  residing  in  the  county, 
where  tbe  committee  flied  an  answer  for  all,  which 
is  authorized  by  analogy  by  Ky.  Civil  Code,  9  490, 
authorizing  tbe  committee  in  the  name  of  tbe 
lunatic  and  his  own  to  sue  for  and  obtain  Judg- 
ment for  the  sale  of  property  owned  Jointly  by  the 
lunatic  and  other  if  it  be  indivisible.  Finzer  v. 
Nevin,  13  Ky.  L.  Kep.  773. 

VI.  Reliefs  how  obtained. 

A  writ  of  error  or  an  appeal  is  tbe  proper  remedy 
where  the  record  of  a  Judgment  shows  that  tbe 
Judgment  debtor  was  insane  at  the  time  It  was 
rendered.  Allison  v.  Taylor,  6  Dana,  87,  82  Am. 
Dec.  68;  Re  Hopper,  5  Paige,  491;  Lamprey  v. 
Nudd,  29  N.  H.  299. 

And  tbe  appropriate  remedy  where  Judgment 
has  been  taken  against  an  insane  person  of  whom 
tbe  court  acquires  Jurisdiction  by  the  service  of  its 
summons,  but  fails  to  appoint  a  guardian  ad  litem 
when  tbe  general  guardian  fails  to  appear,  is  by 
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mind,  and,  in  the  judgment  of  sundry  wit- 
nesses, not  capable  of  transacting  business. 
It  further  appears  that  he  was  going  at  large, 
and  attended,  without  restraint,  to  his  own  af- 
fairs, up  to  and  after  the  confirmation  of  the 
sale,  and  that  no  steps  were  taken  to  place  his 
affairs  in  the  hands  of  a  committee,  or  have 
him  adjudged  a  lunatic,  until  after  the  con- 


firmation of  the  sale.  The  testimony  of  appel- 
lant is  that  be  regarded  him  as  capal>1e  of  at- 
tending to  his  business,  and  was  not  aware  of 
his  lunacy,  and  that  he  (appellant)  had  noth- 
ing to  do  with  the  judgment  or  sale  of  the  land 
until  after  the  same  was  purchased  by  said 
Noe.  The  decisive  question  in  this  ckse  ia 
whether  or  not  Nathan  Noe  was  of  such  ud- 


prooeedlDfTO  in  error,  and  not  by  an  original  action 
to  vacate  the  judfrraent.  McAlister  v.  LaDcaster 
County  Bank,  15  Neb.  205. 

And  judgment  rendered  aRalnst  ti  person  ad- 
mitred  to  be  non  compos  mentis  and  incapable  of 
taking  care  of  himself  and  managing  bis  business 
affairs  at  the  time  may  be  reversed  on  writ  of 
error.  Leach  v.  Marsh,  47  Me.  548,  74  Am.  Dec.  503. 

In  Leach  v.  Marsh.  47  Me.  548,  74  Am.  Dec.  503, 
su)yra^  King  v.  Robinson,  33  Me.  12^),  54  Am.  Dec. 
014,  supra,  TV.,  was  distinguished  upon  the  ground 
that  in  that  case  it  was  not  admitted,  as  it  is  in 
this,  that  the  plaintiff  in  error  was  actually  non 
compos.  And  excpption  was  taken  to  the  state- 
ment therein  that  '*the  law  does  not  appear  to 
have  Imposed  it  as  a  duty  to  be  performed  by  a 
plaintiff  to  ascertain  the  mental  capacity  of  the 
defendant,  and  to  bring  it  before  the  court  for  its 
consideration,  that  such  a  guardian  may  be  ap- 
pointed.^^ 

But  a  writ  of  error  on  a  scire  facias  to  review  a 
judgment  brings  up  only  the  proceedings  in  a  scire 
facias  where  the  record  of  the  first  Judgment  is 
not  before  the  court  except  so  far  as  it  is  exhibited 
In  replication  to  the  plea  of  ntU  tiel  record.  Henry 
v.  Brothers,  48  Pa.  70. 

So,  a  circuit-court  judge  has  power,  after  the  ex- 
piration of  a  term,  to  issue  the  writ  of  error  coram 
nobis  to  reverse  a  judgment  of  conviction  in  a  crim- 
inal prosecution  when  it  appears  that  the  accused 
was  insane  when  tried,  and  the  fact  was  not  made 
known  at  the  trial,  and  If  it  is  disputed  by  the  state 
he  may  cause  a  jury  to  be  impaneled  to  try  such 
issue,  and  the  venue  for  the  trial  of  such  issue  may 
be  changed  to  another  county,  but  the  change  car- 
ries  the  whole  case.  Adler  v.  State,  85  Ark.  517,  87 
Am.  Rep.  48. 

And  where  the  fact  of  Insanity  Is  judicially 
known  only  from  an  admission  in  the  record  of  an- 
other suit  brought  to  enforce  the  purchase  of  the 
lunatic^s  land  under  execution  of  the  judgment 
against  him,  relief  may  be  had  upon  a  writ  ot  error 
coram  nobis.  Allison  v.  Taylor,  6  Dana,  87,  82  Am. 
Dec.  68. 

And  a  judgment  for  taxes,  rendered  against  an 
insane  man,  nmy  be  reviewed  and  the  error  rectified 
in  the  court  where  committed,  on  writ  of  coram 
nobis,  and  there  seems  to  be  no  limitation  as  to  the 
time  within  which  such  a  motion  or  writ  of  error 
may  be  invoked.    Heard  v.  Sack,  81  Mo.  610. 

But  a  writ  of  error  coram  nobis,  or  a  motion  Iq 
lieu  thereof,  is  not  a  proper  process  to  reverse  a 
judgment  against  a  person  who  was  insane  at  the 
time  of  Its  rendition,  where  there  was  no  sugges- 
tion of  his  insanity  in  the  record  of  the  judgment: 
the  remedy  In  such  case  tsbyacflon  inequity. 
Wlthrow  v.  Smlthson,  37  W.  Va.  757,  19  L.  IL  A. 
762. 

So,  the  remedy  of  a  lunatic  against  whom  a  judg- 
ment has  been  obtained  and  execution  issued  and 
property  taken  in  satisfaction  thereof  Is  by  applica. 
tion  by  the  court  appointing  bis  committee  to  re- 
strain the  prosecution  of  the  suit  at  law  and  to  pun- 
ish the  plaintiff  for  contempt.  Crippen  v.  Culver, 
13  Barb.  428;  Re  Hopper,  5  Paige,  40L 

And  where  a  judgment  is  irregular  or  erroneous 
on  the  ground  that  the  suit  was  prosecuted  against 
one  who  was  legally  incompetent  to  make  any  de- 
fense thereto  the  remedy  is  by  summary  applica- 
tion to  the  court  in  which  the  judgments  were 
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obtained,  or  by  writ  of  error,  Demeit  v.  Leooard, 
10  How.  Pr.  142. 

And  if  there  is  no  remedy  at  law,  and  judgmenu 
have  been  recovered  against  a  lunatic  for  pre- 
tended claims  which  were  not  justly  due,  it  may  be 
proper  for  the  committee  to  proceed  by  tafU  in 
equity  to  be  relieved  against  such  judgmeacs.  Re 
Hopper,  5  Paige.  491. 

And  after  a  judgment  against  a  lunatic  has  stood 
beyond  the  statutory  period  within  which  It  may 
be  reviewed,  set  aside,  or  opened  up  as  provided 
for  by  Ind.  Be  v.  Stat.  1881,  {  806,  relief  can  only  be 
had  by  appealing  to  the  equity  jurisdiction  of  the 
court,  and  in  such  case  it  might  be  necessary  to 
show  that  the  judgment  plaintiff  had  been  guilty 
of  some  fraud  or  unfairness  in  taking  it.  Dicker- 
son  V.  Davie,  111  Ind. 438. 

The  proper  remedy  of  a  lunatic  against  whom  a 
judgment  has  been  rendered  is  to  apply  to  chancery 
to  restrain  the  proceedings  and  compel  the  plaintiff 
to  come  there  for  justice,  and  where  the  prooeed- 
ing  was  originally  in  chancery  the  court  has  ail  the 
jurisdiction  that  any  court  can  have  to  relieve 
against  any  barm.    Maloney  v.  Dewey,  127  111.  305. 

And  an  injunction  will  be  granted  to  restrain  a 
judgment  creditor  who  issues  an  execution  on  his 
judgment  and  levies  on  personal  property  in  the 
hands  of  the  committee  of  a  lunatic.  Re  Eckstein,  1 
Clark  (Pa.)  224, 1  Pars.  Sel.  Eq.  Cas.  59. 

Unless  a  judgment  against  a  lunatic  is  obtained 
before  the  appointment  of  a  committee  f  or  liloa,  it  is 
within  the  power  of  the  chancellor  to  restrain  the 
enforcement  of  the  claim  against  such  lunatic  Re 
Delahunty,  28  Abb.  N.  C.  245. 

And  the  remedy  of  a  lunatic  against  whom  a 
judgment  has  been  rendered  subsequent  to  the 
judicial  establishment  of  his  Insanity  is  by  action  in 
equity  to  set  aside  the  judgment  where  It  was  fraud- 
ulently obtained.    Pollock  v.  Horn,  18  Wash.  Bit, 

A  judgment  and  subsequent  proceedings  thereon 
will  not  be  set  aside  In  a  court  of  law  for  irregulai^ 
Ity,  however,  on  the  ground  that  a  Judgment 
debtor  had  been  found  by  Inquisition  to  be  a  luna- 
tic or  an  habitual  drunkard;  the  committee  should 
apply  to  a  court  of  chancery  for  relief.  Clarke  v. 
Dunham,  4  Denio,  262. 

And  that  a  defendant  was  a  lunatic  or  otherwise 
incompetent  to  manage  his  own  affairs  at  the  time 
an  action  was  brought  against  him,  or  that  be  has 
since  become  so,  is  not  ground  for  setting  aside 
proceedings  at  law,  it  must  be  left  to  the  court  of 
chancery  to  enforce  its  own  jurisdiction.  Kobert- 
son  V.  Lain,  10  V^end.  660. 

But  a  judgment  against  a  lunatic  may  be  set 
aside  by  the  supreme  court  in  New  York  where 
courts  of  chancery  have  been  abolished  and  their 
general  jurisdiction  in  law  and  equity  has  been 
conferred  upon  that  court,  and  difficult  questions 
of  fact  arising  may,  on  a  motion  therefor,  be  re^ 
f erred  to  a  referee.  Demeit  v.  Leonard,  10  How. 
Pr.  142. 

Equity  in  interposlngagalnst  a  judgment  against 
an  insane  person,  however,  will  require  justice  to 
be  done  to  the  creditor  by  way  of  payment  of  wl>at- 
ever  was  due.  Lltchfleld^s  Appeal,  28  Conn.  127,  73 
Am.  Dec.  062. 

And  a  judgment  entered  upon  a  bond  and  war- 
rant of  attorney  against  a  lunatic  in  good  faith,  by 
a  creditor,  will  not  be  set  aside  without  restonng 
to  him  so  much  of  the  estate  of  the  lunatic  as  has 
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Bound  mind  at  the  time  of  the  rendition  of  the 
judgment  and  tbe  sale  of  the  land  as  to  ren- 
der the  same  void  or  voidable.  The  pre- 
sumption of  law  is  that  all  men  are  sane,  and 
capable  of  understanding  the  nature  and  ef- 
fect of  contracts,  and  all  suits  and  proceedings 
in  court,  and,  although  a  party  may  be  in  bad 
health,  and  his  mind,  to  some  extent,  impaired, 


I  yet,  if  he  has  sufficient  mind  to  understand  and 
comprehend  the  nature  and  effect  of  con- 
tracts, or  comprehend  and  understand  the  ef- 
fect and  result  of  legal  proceedings,  the  same 
are  binding  upon  such  persons.  In  this  case 
the  judgment  and  sale  complained  of  were 
rendered  at  a  time  when  Nathan  Noe  was  go- 
ing at  large,  and  attending  to  his  own  business. 


actually  been  benefited  by  the  transaction  for  whiob 
they  were  given.    Loomis  v.  Spencer,  2  Pai«re,  158. 

And  one  who  sues  a  lunatic  for  a  debt,  and  ob- 
tains JudRmeot  at  law.  must  give  up  his  advantage 
and  pay  bis  own  costs  before  a  court  of  chancery 
will  interfere  for  hie  relief.    Re  Heller,  3  Paige.  199. 

And  a  court  of  chancery  has  no  power  to  annul 
a  Judgment  and  set  aside  tbe  verdict  of  a  Jury  and 
order  a  new  trial  in  an  action  at  law,  on  the  ground 
thatthe  Judgment  debtor  therein  was  insane.  It 
may  act  on  the  parties,  but  not  directly  on  the 
Judgment,  nor  on  the  court  which  rendered  it. 
Wynne  v.  Newman.  75  Va.  8l«J. 

So.  a  judgment  against  an  insane  person  cannot 
be  vacated  or  modified  under  Ohio  Code  Civ. 
Proc.  9  534  etseq,,  providing  a  remedy  by  a  proceed- 
ing In  the  court  rendering  the  judgment  for  erro- 
neous proceedings  against  a  person  of  unsound 
mind,  where  the  condition  of  the  defendant,  or  the 
error  in  the  proceeding,  does  not  appear  upon  the 
record,  until  it  is  adjudged  that  there  is  a  valid  de- 
fense to  the  action.  Johnson  v.  Fomeroy,  81  Ohio 
St.  247. 

And  while  relief  may  probably  be  obtained  in 
equity  against  a  judgment  rendered  against  an  in- 
sane person  where  the  proceeding  provided  for  by 
the  Ohio  Code  cannot  be  had,  it  would  be  necessary 
in  such  case  to  show  that  the  Judgment,  through 
some  fraud  or  unfairness,  was  such  rs  in  equity  and 
good  conscience  should  not  stand.  Johnson  v. 
Pomeroy,  31  Ohio  St.  247. 

In  Stlgers  v.  Brent.  60  Md.  214,  88  Am.  Rep.  817, 
however,  it  was  held  that  a  bill  in  equity  iwiii  not 
lie  to  6et  aside  a  Judgment  on  the  ground  that  the 
judgment  debtor  was  a  lunatic  when  no  actual 
fraud,  collusion,  or  conspiracy  was  charged. 

This  ruling  was  placed  on  the  ground  that  in 
Maryland  no  statute  exists  to  authorize  equitable 
Interference,  and  Re  Eckstein.  1  Pars.  Sel.  Eq.  Cas. 
69.  and  Brasher  v.Cortlandt,2  Johns.  Ch.  4U8.  aupra^ 
III.,  were  distinguished  upon  tbe  ground  that  the 
decisions  therein  were  rendered  under  the  peculiar 
provisions  of  a  state  statute. 

So,  audita  querela  will  lie  to  set  aside  a  Judgment 
rendered  upon  a  writ  issued  by  a  Justice  of  the 
peace  against  one  who  was  Insane  and  under 
guardianship  at  the  time,  as  such  justice  has  no 
Jurisdiction,  and  consent  in  such  a  case  cannot  con- 
fer it.    Miller  V.  Potter,  54  Vt.  287. 

And  an  action  will  lie  to  set  aside  a  tax  deed 
made  under  a  judgment  for  unpaid  taxes  which 
was  regular  on  the  face  of  the  record,  where  at  the 
time-of  the  accruing  of  the  taxes,  as  well  as  at  the 
time  of  service  upon  the  owner  and  the  rendition 
of  the  Judgment  and  making  of  tbe  sale,  he  was  of 
unsound  mind  and  Incapable  of  transacting  busi- 
ness.   Heard  v.  Sack.  81  Mo.  610. 

And  it  is  optional  with  tbe  court,  on  a  proceeding 
In  equity  to  avoid  a  Judgment  for  taxes  against  a 
lunatic,  whether  it  will  submit  issues  to  the  jury  or 
not,  and  It  may  or  may  not  adopt  tbe  finding  of  a 
Jury.    Heard  v.  Sack,  81  Mo.  010. 

In  Heard  v.  Sack,  81  Mo.  610,  supra,  Roliertson  v. 
Lain,  19  Wend.  060,  and  Clarke  v.  Dunham,  4  Denio, 
262.  gupra,  and  Sternbergh  v.  Schoolcraft,  2  Barb. 
168,  supra,  I.,  were  distinguished  upon  tbe  ground 
that  tbe  rulings  therein  bad  their  foundation  In  a 
special  statute  ot  New  Fork  conferring  jurisdic- 
tion on  tbe  chancery  court. 

An  action  to  have  judgments  vacated  and  de- 
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I  clared  fraudulent  and  void  upon  tbe  ground  that 
tbe  judgment  debtor  was  insane  when  they  were 
rendered  must  be  commenced  in  Texas  within  two 
years  after  the  removal  of  such  disability.  Flem- 
ing V.  Seeligson,  57  Tex.  624. 

And  tbe  Texas  Constitution  of  1869,  art.  12, 9 14, 
providing  that  insane  persons  shall  not  be  barred 
of  their  rights  of  property  by  adverse  possession 
or  law  of  limitation  of  less  than  seven  years,  from 
and  after  tbe  removal  of  each  and  all  their  re- 
spective legal  disabilities,  does  not  apply  to  an  ac- 
tion to  have  a  Judgment  vacated  and  declared 
fraudulent  and  void  because  of  the  insanity  of  tbe 
judgment  debtor.  Fleming  v.  Seeligson,  57  Tex. 
524. 

VII.  Effect  of  inquisUian. 

An  inquisition  of  insanity  appointing  guardians 
for  a  person  found  to  be  insane  is  prima  facie  evi- 
dence that  he  was  rton  compos  mentU  upon  an  issue 
as  to  bi0  soundness  of  mind  at  the  time  at  which  a 
Judgment  was  rendered  against  him.  White  v. 
Palmer,  4  Mass.  147. 

And  a  finding  of  tbe  Jury  upon  an  inquisition  of 
lunacy  that  a  person  had  been  of  unsound  mind 
and  incapable  of  taking  care  of  herself,  or  her  af- 
fairs, without  interval,  for  about  nine  years,  is 
presumptive  evidence  that  she  was  a  lunatic  at  tbe 
time  a  judgment  was  obtained  against  her  within 
that  period.    Deraelt  v.  Leonard,  19  How.  Pr.  142. 

And  tbe  record  of  an  inquisition  and  proceedings 
under  a  commission  in  lunacy  finding  a  Judgment 
debtor  to  have  been  a  lunatic  without  lucid  Inter- 
vals for  about  twenty  years  Is  prima  facie  evidence 
of  bis  incapacity  to  execute  a  waiver  of  inquisi- 
tion under  which  bis  property  was  sold  under  the 
Judgment.    Hope  v.  Bvertaart,  70  Pa.  231. 

So,  a  commission  of  Idiocy  finding  a  party  to  be 
of  sound  mind,  and  a  fine  and  recovery  sufTered 
by  binx.  and  tbe  caption  of  the  fine  and  a  warrant 
of  attorney  and  caption,  are  conclusive  evidence 
of  tbe  capacity  of  the  party  to  make  tbe  warrant 
of  attorney  and  suffer  a  recovery,  where  the  Issue 
upon  bis  sanity  is  Joined  after  bis  death,  and  tbe 
warrant  of  attorney  and  caption  appear  to  have 
been  made  and  acknowledged  before  the  chief  jus- 
tice at  tbe  same  time  that  tbe  caption  of-  tbe  fine 
was  taken  and  acknowledged  before  him.  Hume 
V.  Burton,  1  Ridge  way,  P.  C.  204. 

But  the  appointment  by  tbe  court  of  a  guardian 
ad  litem  for  a  lunatic  defendant  is  not  cause  for 
reversal  of  Judgment  where  tbe  record  shows  that 
be  appeared  and  pleaded  by  his  guardian  ad  litem 
and  by  attorney.— especially  where  it  appears  that 
the  guardian  ad  lUem^  was  appointed  at  tbe  instance 
of  the  defendant's  attorney.  Walker  v.  Clay,  21 
Ala.  797. 

And  an  inquisition  finding  that  a  person  against 
whom  a  Judgment  bad  been  rendered  was  a  luna- 
tic, bad  several  years  after  tbe  rendition  of  the 
judgment,  is  not  evidence  that  such  person  was  a 
lunatic  at  tbe  time  of  its  rendition.  Shirley  v. 
Taylor,  5  B.  Mon.  99. 

And  insanity  of  an  Individual  at  a  particular 
period  from  the  effect  of  some  violent  disease  does 
not  authorize  the  Inference  of  his  insanity  several 
months  later,  at  the  time  of  service  of  a  writ  upon 
bim  and  tbe  rendition  of  a  judgment  against  him. 
Hix  V.  Whittemore,  4  Met.  546.  F.  H.  a 
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without  restraint  or  objection  from  his  friends, 
or  from  his  numerous  family  of  children.  It 
is  true  that  he  was  found  a  lunatic  after  con- 
firmation of  the  sale,  and  by  statute  the  ver- 
dict of  the  Jury  should  have  shown  the  date  of 
his  first  attack;  but,  if  such  was  shown  by 
the  proceediDgs,  the  plaintiffs  have  failed  to 
exhibit  the  record  in  that  case.  It  also  ap- 
pears that  one  of  his  sons  was  appointed  his 
committed  in  1884,  and,  although  said  Nathan 
Noe  was  reported  as  having  no  property,  no 
steps  were  taken  by  said  committee,  or  anyone 
else,  to  set  aside  the  judgment  or  sale  com- 
plained of.  Public  policy  requires  that  the 
judgments  and  orders  of  courts  should  not  be 


lightly  vacated  or  set  aside  upon  the  assump- 
tion that  the  parties  against  whom  the  same 
was  rendered  were  lunatics  at  the  time  of 
such  rendition;  and,  taking  all  the  facts  and 
circumstances  proved  in  this  case  into  consid- 
eration, it  seems  to  us  that  the  evidence  is 
not  sufficient  to  establish  such  unsoundness  of 
mind  upon  the  part  of  Nathan  Noe  as  to 
authorize  the  sale,  confirmation,  and  deed  to 
be  set  aside  or  vacated. 

For  the  reason  indicated,  the  judgment  of 
the  court  below  ia  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  peti- 
tion of  appellees,  and  for  proceedings  consist- 
ent herewith. 


ARKANSAS  SUPREME  COURT. 


ST.   LOUIS  SOUTHWESTERN  RAIL- 
WAY COMPANY,  Appt,, 

V, 

Paul  JONES,  Admr..  etc.,  of   Samuel 
Berger,   Deceased. 

(64  Ark.  813.) 

1.   A  conductor  beatinir  a  ptuuBuger 

who  slapped  his  face  with  bts  hand  renders  the 
carrier  liable  if  he  uses  force  greatly  exceeding^ 
that  which  would  appear  to  a  reasonable  man 
necessary  to  repel  the  assault. 

8.  A  carrier  has  the  burden  of  8howin§^ 
that  Its  conductor  in  beating  a  .passeDger  io  al- 
leged self-defense  used  no  more  force  than  ap- 
peared  to  bim  as  a  reasonable  roan  necessary  to 
repel  the  assault. 

8.  The  reftisal  of  a  proper  instruction 
is  not  ground  of  reversal  if  it  could  not  have 
been  prejudicial. 

(JBunn,  Ch.  J.,  and  Wood,  J.,  diagent.) 
(January  22,  1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Miller  County  in  fa- 
vor of  i>laintiff  in  an  action  brought  to  recover 
damages  for  alleged  assault  made  upon  plain- 
tiff by  defendant's  servant.    Affirmed. 

Statement  by  Hugrhes,  J.: 

Appellee  filed  bis  suit  in  the  circuit  court  of 
Miller  county,  alleging  that  on  June  4,  1894, 
while  a  passenger  on  the  road  of  appellant,  en 
route  between  Lewisville  and  Texarkana,  the 
conductor  of  the  train,  Randall  Silverman, 
cursed  and  abused  him  wilfully,  and  did  beat, 
bruise,  and  ill  treat  him,  striking  him  with  a 
lantern,  by  reason  of  which  curses,  blows,  and 
illtreatment  he  was  damaged  in  the  sum  of 
$20,000.  Appellant  answered,  denying  that 
appellee  was  a  passenger,  and  alleging  that  the 
wounds  received  by  appellee  at  the  hands  of 
Randall  Silverman  were  received  in  a  personal 
encounter  between  himself  and  Silverman,  for 


which  appellee  alone  was  responsible;  that  the 
altercation  was  broui;ht  about  by  appellee 
striking  the  conductor  in  the  face:  that  appel- 
lee's attack  on  the  conductor  was  not  occa- 
sioned, by  a  desire  to  protect  himself,  but  origi- 
nated in  anger  towards  the  conductor,  because 
of  the  attempt  of  the  said  conductor  to  prevent 
him  from  making  improper  advances  towards 
a  young  lady  passenger  on  said  train;  that  the 
conductor,  in  defending  himself  and  in  strik- 
ing appellee,  acted,  not  as  the  agent  of  appel- 
lant, but  in  his  own  individual  capacity,  for 
which  appellant  is  in  no  wise  respondble. 
Upon  trial,  verdict  was  for  appellee  in  the  sum 
of  $700,  for  which  Judgment  was  rendered. 

At  the  instance  of  appellee  the  court  gave 
the  following  instructions:  "(1)  If  the  jury 
find,  from  a  preponderance  of  the  evidence  in 
this  case,  that,  as  alleged  in  the  complaint, 
plaintiff  was  on  the  4th  day  of  June.  1^,  ft 
passenger  in  a  coach  of  defendant,  being  trans- 
ported from  Lewisville,  Arkansas,  to  Tex- 
arkana. Arkansas,  and  that,  while  being  so 
transported  as  a  passenger  by  the  defencUnt, 
without  lawful  cause,  he  was  beaten  and 
wounded  bj  the  conductor  of  the  defendant  in 
charge  of  said  train.and  said  plaintiff  was  there- 
by injured  or  damaged  in  any  amount,  then  is 
plaintiff  entitled  to  recover.  (2)  The  fact  that 
the  plaintiff  may  have  first  struck  said  conduc- 
tor would  not  excuse  or  justify  said  conductor 
in  using  against  plaintiff  any  more  force  than- 
sufficient  to  protect  said  conductor  from  said 
blow,  or  a  repetition  thereof,  or  from  any  fur- 
ther violence  at  the  hands  of  plaintiff.  (3) 
Though  the  jury  should  believe,  from  the  evi- 
dence, that  plaintiff  made  the  first  assault  upon 
the  conductor  on  defendant's  train,  still,  if 
they  further  believe,  from  Ihe  evidence,  that 
the  conductor  so  attacked  repelled  plaintiff^s 
assault  with  more  force  and  violence^  and  did 
more  injury  to  plaintiff,  than  was  reasonably 
necessary  for  his  own  protection  from  injury 
at  the  hands  of  plaintiff,,  then,  as  a  matter  of 
law,  the  conductor  using  such  excessive  force 
would  be  guilty  of  assault  and  battery:  and  if. 
in  this  case,  defendant  seeks  to  justify  the  as- 


NOTB.— Aa  to  the  liability  of  a  carrier  for  an  as- 1  Co.  v.  Banrer  (Md.)  »L.  R.  A.  220;  GoodJoe  v.  Mem- 
sault  upon  a  passenger,  see  note  to  Davis  v.  Housrh.  phis  &  C.  R.  Co.  (Ala.)  29  L.  R.  A.  7S9:  and  Krmntx 
tellD  (Neb.)  14  L.  R.  A.  737;  also  Baltimore  &  O.  R.  •  v.  Rio  Grande  Western  R.  Co.  (Utah)  80  L.  R.  A.  97- 
89  L.  a  A. 
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•sauU  aad  battery  committed  by  the  conductor 
upOD  the  plaintifif,  if  you  find  such  an  assault 
and  battery  was  made,  from  the  evidence,  on 
the  ground  that  plaintiff  first  assaulted  the  con 
•ductor,  it  is  incumbent  on  the  defendant  to 
•show  that  no  more  force  was  used  than  the 
•exigencies  of  the  case  called  for.  Xhe  force 
•used  must  be  suitable  in  kind  and  reasonable 
in  degree;  otherwise,  the  Justification  fails.  An 
assault  by  a  passeof^er  upon  a  conductor  of  a 
train  will  not  justify  the  conductor  in  pursu 
ing  and  punishing  the  passenger  after  the  as 
sault  is  over.  If  he  does  so,  he  makes  the  de 
fendant  liable  for  the  injury.  (4)  If  the  jury 
believe,  from  the  evidence,  that  the  plaintiff 
was  guilty  of  indecorous  conduct  towards  the 
lady  passenger,  then  it  was  the  duty  of  the 
conductor  of  the  train  to  use  all  necessary  and 
reasonable  means  to  protect  her  from  insults 
•or  annoyance,  but  he  would  have  no  rii^ht  to 
abuse  or  insult  the  plaintiff  as  a  punishment 
for  such  conduct:  the  conductor's  duty  being 
-only  to  prevent  a  continuation  of  such  conduct 
by  the  use  of  all  necessary  and  reasonable 
•means.  (6)  The  jury  are  instructed  that  the 
f aots,  if  proved,  that  the  plaintiff  may  have 
spoken  the  first  word  or  made  the  first  remark 
to  the  conductor  on  the  defendant's  train,  and 
this  word  or  remark  so  spoken  by  plaintiff 
brought  on  the  difiaculty,  and  caused  the  as- 
sault and  battery  which  ensued,  and  the  plain- 
tiff struck  the  first  blow,  would  not.  of  itself, 
-excuse  or  justify  said  conductor  in  using  against 
the  plaintiff  any  more  force  than  was  reasona- 
bly necessary  to  protect  him  (said  conductor) 
•from  said  blow,  or  a  repetition  thereof,  or 
from  any  further  violence  at  the  hands  of 
plaintiff."  To  the  giving  of  each  of  which 
the  appellant  separately  excepted. 

The  appellant  asked  the  court  to  give  the 
following  instructions,  which  the  court  re- 
fused :  **  (2)  The  jury  are  inatructed  that, 
-while  the  defendant  is  responsible  for  the 
acts  of  its  conductors,  in  their  treatment  of 
-passengers,  done  in  the  line  of  their  duty, 
m  the  scope  of  their  authority,  yet  the  conduc- 
tor has  the  right  to  resent  and  resist  an  assault 
made  on  him  by  a  passenger,  or  anyone  else,  and 
his  act  in  resisting  or  resenting  such  an  assault 
is  a  personal  act  of  the  conductor,  for  which 
the  principal  (the  defendant  in  this  case)  is  not 
responsible.  (8)  If  the  iury  find,  from  the 
•evidence,  that  the  assault  of  the  defendant's 
conductor  on  the  plaintiff  was  not  malicious, 
and  was  not  the  result  of  a  reckless  disregard 
of  plaintiff's  rights  as  a  passenger,  but  was  oc- 
casioned by  the  assault  of  plaintiff  on  the  con- 
ductor, and  was  made  to  repel  and  resent  such 
assault,  then  the  plaintiff  is  not  entitled  to  re- 
cover any  damages  for  the  pain,  suffering,  or 
humiliation  experienced  by  him,  and  your  ver- 
dict should  be  for  the  defendant.  (5)  If  the 
jury  find,  from  the  testimony,  that  the  con- 
ductor in  charge  of  the  train  on  which  plain- 
tiff was  a  passenger  did  strike  plaintiff, 
and  injure  him,  as  claimed  by  plaintiff,  and 
that  in  so  doing  be  used  more  force  than  was 
necessary  in  order  to  repel  any  assault  which 
may  have  been  made  on  him  by  tbe  plaintiff, 
or  that  he  used  more  force  than  was  necessary 
in  order  to  prevent  any  improper  interference 
with  another  passenger  on  the  train  by  the 
plaintiff,  and  you  also  find  that  the  unneces- 
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sary  force  and  violence  on  the  part  of  the  con- 
ductor was  done  under  excitement  and  in  an- 
fer,  occasioned  by  the  assault  of  plaintiff,  or 
y  improper  conduct  of  plaintiff  towards  an- 
other passenger,  then  plaintiff  cannot  recover, 
as  against  defendant,  and  your  verdict  will  be 
for  defendant.  (6)  If  the  jury  find,  from  the 
testimony,  that  the  plaintiff  was  a  passenger  on 
the  defendant's  railroad  at  the  time  and  place 
claimed  by  him,  and  that  he  was  beaten  and 
bruised  by  the  conductor  of  said  train  with  a 
lantern,  and  that  from  the  said  beating  and 
bruising  the  plaintiff  has  suffered  physical 
pain,  and  may  probably  continue  to  suf- 
fer therefrom,  and  also  experienced  humil- 
iation by  reason  thereof,  and  that  said 
beatins  and  bruising  was  caused  by  the 
act  of  plaintiff  in  slapping  the  said  con- 
ductor's face,  by  which  the  said  conductor 
was  angered  and  excited,  and  while  so  angered 
and  excited  gave  the  blows  with  the  lantern, 
then  your  verdict  should  be  for  the  defendant, 
although  you  should  find,  from  the  testimony, 
that  the  conductor  used  more  force  than  was 
necessary  to  repel  the  assault  made  on  him  by 
the  plaintiff."  Of  which  the  court  amended 
instruction  No.  B,  by  adding  at  the  end  thereof 
the  words,  "Unless  you  find  that  he  used  more 
force  than  was  necessary  to  protect  himself." 
The  court  gave  No.  3,  as  amended,  and  refused 
Nos.  2,  5,  and  6.  To  the  amending  of  said  in. 
struction  No.  8  as  aforesaid,  and  giving  the 
same  as  amended,  and  to  the  refusal  of  the 
court  to  give  each  of  said  instructions  Nos.  2, 
5,  and  6,  appellant  separately  excepted. 

Messrs.  Samuel  H.  West  and  Ganii^han 
ft  Sifford,  for  appellant: 

If  the  conductor  did  use  more  force  than 
seemed  to  him  necessary  for  his  own  protec- 
tion, the  appellant,  the  master,  is  not  liable  in 
damages.  . 

If  the  appellee  by  his  own  culpable  miscon- 
duct was  the  assailant,  or  provoked  the  anger 
of  the  conductor  and  unfitted  him  mentally  for 
discharging  bis  duties  as  such  servant,  he,  the 
appellee,  cannot  recover. 

Harrison  v.  Fink,  42  Fed.  Rep.  787;  Peary 
V.  Georgia  R,  A  Bkg,  Co.  81  Ga.  486. 

One  detected  in  an  act  of  the  kind  in  which 
appellee  was  engaged  is  not  usually  filled  with 
a  Christian  spirit.  The  interferepce  by  the 
conductor  as  a  rule  will  bring  the  vengeance 
of  the  suspect  on  his  head.  How  unjust  to  re- 
quire of  him  such  strict  care  and  then  expose 
him,  at  the  peril  of  his  master,  to  the  taunts, 
insults,  and  blows  of  the  evil-minded. 

Where  one  by  his  own  carelessness  con 
tributes  to  an  injury  inflicted  on  him  by  the 
negligence  of  another,  it  will  defeat  his  recov- 
ery, even  where  the  act  complained  of  is  the 
neglect  of  a  positive  requirement  of  the  statute. 

^.  Louis,  L  M.  dt  8.  R.  Co.  v.  Leathers,  62 
Ark.  285;  St.  Louis  S.  W.  R.  Co.  v.  Dingman, 
62  Ark.  245. 

On  petition  for  rehearing. 

There  is  sufficient  evidence  from  which  the 
jury  could  have  found  that  the  conductor  did 
not  use  more  force  than  appeared  to  him  as 
necessary  to  protect  himself.  And  If  this  is 
true  this  court  should  reverse  and  let  the  jury 
decide,  under  proper  instructions. 

If  the  proper  instructions  had  been  given  to 
50 
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the  jury,  and  this  court  would  not  have  dis- 
turbed the  yerdictin  favor  of  appellant,  on  the 
evidence,  then  it  should  not  sow  decide  on 
the  weight  of  evidence  and  take  the  case  away 
from  the  jury. 

It  is  the  province  of  the  jury,  and  not  of  the 
appellate  court,  to  weigh  the  evidence,  and  de- 
termine whether  the  testimony  of  a  witness  is 
to  be  believed. 

Wilcox  V.  Boothe,  19  Ark.  684. 

A  judgment  of  the  lower  court  will  not  be 
reversed  upon  the  weight  of  evidence  if  (here 
is  any  legal  evidence  upon  which  the  verdict 
might  be  found. 

Gavin  v.  Armiatead,  67  Ark.  577. 

Where  there  is  a  conflict  of  the  testimony  the 
supreme  court  will  not  disturb  the  verdict. 

Maynon  v.  Edington,  28  Ark.  208;  Bostick  v. 
Brittain,  25  Ark.  482;  Bnght  v.  Bostick,  27 
Ark.  57;  Holt  v.  State,  47  Ark.  196:  Brooks  v. 
Perry,  23  Ark.  32;  Berry  v.  Elliott,  25  Ark. 
89;  Cogswell  v.  McKeogh,  46  Ark.  524;  Williams 
V.  State,  50  Ark.  511. 

Where  it  was  the  appropriate  province  of  a 
jury  to  determine  a  matter  of  fact  before  them, 
and  their  verdict  is  not  without  evidence  to 
sustain  it,  this  court  will  not  disturb  their 
finding. 

Hirsch  v.  Patterson,  33  Ark.  112. 

A  verdict  will  not  be  disturbed  if  there  is 
competent  evidence  to  support  it. 

Fayetteville  d  L.  R  B,  v.  Combs,  51  Ark. 
324;  St.  Louis,  A.  <fe  T.  B.  Co.  v.  Tngg,  68 
Ark.  539. 

The  court  erred  in  deciding  that  the  burden 
of  showing  that  the  conductor  used  no  more 
force  than  was  necessary  is  upon  the  appellant. 

The  court  erred  in  deciding  the  appellant 
liable  for  damages,  in  this  case,  notwithstand 
ing  the  conductor  may  have  used  more  force 
in  repelling  the  assault  of  appellee  than  ap- 
peared to  bim  as  necessary  for  his  self-defense. 

Elliott,  Railroads,  §  1688;  Mw  Orleans  dt  N, 
E.  B.  Co,  V.  Jopes,  142  U.  S.  18,  85  L.  ed.  919. 

Messrs,  Scott  A  Jones,  for  appellee: 

The  resistance  must  not  exceed  the  bounds 
.  of  mere  defense  and  prevention,  or  the  force 
used  in  defense  must  not  be  more  than  com- 
mensurate with  that  which  provoked  it. 

Webb's  Pollock.  Torts,  p.  255. 

If  the  conductor  used  more  force  than 
seemed  to  him  necessary  for  his  own  protec- 
tion, the  appellant,  the  master,  is  liable  in 
damages. 

Seymour  v.  Oreenioood,  6  Hurlst.  &  N.  859. 
7  Hurlst.  &  N.  856;  East  Tennessee,  V.  d  G, 
R.  Co.  V.  Fleetwood.  90  Ga.  28;  Hanson  v. 
European  db  iV.  A.  B.  Co.  62  Me.  84.  16  Am. 
Rep.  404;  Chicago  d  E.  R.  Co.  v.  Flexman,  108 
111.  546,  42  Am.  Rep.  83;  Dillingham  v.  An- 
thony, 78  Tex.  47.  3  L.  R  A.  634. 

Hufi^hest  J.,  delivered  the  opinion  of  the 
court: 

Briefly  the  case  may  be  stated  as  follows: 
Appellee  was  a  passenger  on  train  of  appellant. 
He  was  a  New  York  jewelry  drummer,  and 
took  a  seat  near  a  plrl  of  seventeen  years,  a 
strahger  to  him.  The  conductor  removed  this 
girl  to  the  rear  of  the  coach.  Appellee  said  to 
a  friend  he  would  go  back  and  see  why  the 
conductor  moved  this  girl.  He  went  back,  sat 
down  by  the  girl,  and  began  inquiring  where 
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she  was  going,  and  asked  her  other  qnestionsw 
The  conductor  looked  at  him  in  a  manner  that 
convinced  him  that  the  conductor,  to  say  the 
least,  was  suspicious  of  bis  intentions.  From 
this  an  altercation  ensued,  in  which  appellee 
struck  the  conductor  first,  and  in  turn  the  con- 
ductor struck  him,  and  beat  him  with  a  lan- 
tern. There  was  evidence  tending  to  show 
that  the  conductor  gave  the  appellee  a  serious 
and  severe  beating  with  his  lantern,  and  that 
the  appellee  was  endeavoring  to  ward  off  the 
blows,  or  protect  himself  by  throwing  up  bis 
hands;  that  the  brakeman,  while  this  was  go- 
ing on,  stood  behind  the  conductor,  and  twice., 
when  the  conductor  ceased  beating  the  plain- 
tiff, told  him  to  give  him  some  more;  and  that 
thereupon  the  conductor  hit  him  two  more 
licks.  To  use  his  language,  "I  think  he  gave 
him  some  more  twice."  The  evidence  tended 
to  show  that  the  conductor  only  stopped  beat- 
ing the  appellee  because  he  discovered  he  was 
a  Mason;  that  the  conductor  struck  several 
blows, — as  many  as  three  to  five  each  time: 
then  he  would  talk  to  the  plaintiff,  and  strike 
him  again.  The  blows  were  upon  the  head 
and  shoulders  of  the  plaintiff,  who  tried  to 
ward  them  off  with  his  hands.  Plaintiff's  hat 
was  knocked  off,  there  was  a  scalp  wound. 
and  the  blood  ran  over  his  face,  hands,  and 
clothing.  Dr.  Webster,  who  dressed  the  plain 
tiff's  wounds,  testified:  "The  wounds  were 
on  his  head,  left  shoulder,  and  arms;  two  or 
three  wounds  on  the  head,  his  shoulder  was 
pretty  badly  bruised,  and  finger  pretty  badly 
cut.  One  of  the  wounds  on  his  head  was  about 
two  and  a  half  inches  long,  cut  to  the  skulL  The 
other  one  was  cut  to  the  skull,  but  was  more 
of  a  puncture.  It  was  probably  one  half  inch 
long.  .  .  .  The  wound  on  his  finder  was  quite 
a  gash."  On  cross-examination  he  said,  *  'I  did 
not  regard  his  wounds  of  a  serious  nature." 
There  was  other  testimony  tending  to  show 
that  the  beating  was  severe;  in  fact,  very  un- 
necessary to  repel  the  force  used  by  the  appel- 
lee in  slappins  the  conductor  in  the  face,  which, 
there  is  prooi  tending  to  show,  was  provoked 
bv  the  conductor  calling  the  appellee  "a  son 
of  a  bitch." 

The  appellant* contends  that  by  the  instruc- 
tions of  the  court  it  was  left  to  the  jury  to  de- 
cide whether  or  not  the  conductor  used  more 
force  in  repelling  the  assault  of  appellee  than 
was  necessary  to  protect  himself,  and  that  this 
was  error;  that  the  court  should  have  insiructe^i 
as  appellee  asked,  that  if  they  found  that  the 
conductor  used  more  force  than  appeared  to 
him  necessary,  actine  as  a  reasonable  man. 
under  the  circumstances  and  surroundings,  etc. 
Conceding  that,  as  an  abstract  proposition,  tbr 
contention  is  well  founded,  yet  the  refusal  to 
so  instruct  in  this  case  could  not  be  prejudicial, 
as  it  is  plain  from  the  testimony  that  the  coo- 
ductor  did  use  more  force  than  was  reaaocabiy 
necessary  to  repel  the  assault  of  the  appellee. 
If  error,  therefore,  it  is  not  prejudicial. 

The  appellant  contends  that,  if  the  servant 
is  justifiable,  under  the  law,  in  what  be  did,  the 
master  is  not  liable.  Very  true.  **Wben  one 
is  wrongfully  assaulted  it  is  lawful  to  repel  force 
by  force  (as  also  to  use  force  in  the  defense  of 
those  whom  one  is  bound  to  protect,  or  for 
keeping  the  peace),  provided  that  no  unneces- 
sary violence  is  used.    .  .  .    We  must  be  con- 
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teDt  to  say  that  the  resistance  must  'not  exceed 
the  bounds  of  mere  defense  and  prevention/  or 
that  the  force  used  in  defense  must  be  not  more 
than  'commensurate'  with  that  which  provoked 
it ."  Webb's  Pollock,  Torts,  p.  265.  We  think 
the  burden  was  on  the  appellant  to  show  that 
the  conductor  used  no  more  force  than  appeared 
to  him,  as  a  reasonable  man,  necessary  to  repel 
the  assault  of  the  appellee.  This  has  not  been 
done.  On  the  contrary,  it  appears,  from  the 
evidence  of  the  appellant,  as  well  as  that  of 
the  appellee,  that  the  amount  of  force  used  by 
the  conductor  greatly  exceeded  that  which 
would  appear  to  any  reasonable  man  to  have 
been  necessary  to  repel  the  assault  made  by  the 
appellee  upon  the  conductor  by  slapping  him 
in  the  face  with  his  hand. 

The  appellant  also  contends  that,  if  the  con- 
ductor did  use  more  force  than  seemed  to  him 
necessary  for  his  own  protection,  the  appel- 
lant (the  master)  is  not  liable  in  dama^i^es.  To 
support  this  contention,  they  cite  Peavy  v. 
Georgia  R.  db  Bkg,  Co.  81  Ga.  485  (in  which  no 
authority  is  cited  to  sustain  the  opinion),  and 
Harrison  v.  Fink,  42  Fed.  Rep. 787.  a  case  origi- 
nating in  Georgia,  to  support  which  Peavy 
V.  Georgia  B.  <&  Bkg.  Go.  is  cited.  We  can- 
not yield  assent  to  such  a  doctrine,  which  is 
bas^  upon  the  ground  that  the  injured 
party  is  the  aggressor  or  brings  on  the  diflB- 
culty.  This  would  exempt  a  railroad  com- 
pany from  liability  in  a  case  where,  for  a  sim- 
ple assault  upon  a  servant,  representing  the 
company,  the  servant  might  severely  and 
cruelly  beat  the  assailant,  a  passenger,  whom 
the  law  makes  it  his  duty  not  to  abuse  or  mis- 
treat unnecessarily.  The  rule  applicable  to 
such  cases  is  this:  That  when  a  prima  facie 
case  of  assault  and  battery  is  sought  to  be  justi- 
fied, it  is  incumbent  upon  one  who  justifies  to 
show  that  no  more  force  was  used  than  the 
exigencies  of  the  case  called  for.  The  force 
used  must  be  suitable  in  kind  and  decree  to 
the  exigencies  of  the  occasion;  otherwise,  the 
justification  fails.  Hanson  v.  European  <)&  i\r. 
A.  R.  Co,  62  Me.  84,  16  Am.  Rep.  404;  Hilling- 
7iam  V.  Anthony,  73  Tex.  47,  3  L.  R.  A.  634. 

There  are  objections  based  on  language  used 
in  argument  by  appellee's  counsel,  which  was, 
perhaps,  not  altogether  proper,  but  we  think 
the  case  ought  not  to  be  reversed  on  account 
of  it.  We  do  not  think  it  probable  that  the 
jury  was  misled  or  prejudiced  by  it.  We  can- 
not say  that  there  was  an  abuse  of  discretion 
by  the  trial  court.  The  verdict  was  for  1700 
actual  damages,  which  we  do  not  think  ex- 
cessive. 

Upon  the  whole  case,  finding  no  [reversible 
error,  the  judgment  is  affirmed, 

Bunn,  Ch.  J.,  dissenting: 

The  statement  of  the  facts  in  this  case,  as 
detailed  by  the  young  lady  involved,  presents 
the  plaintiff  in  a  very  different  attitude  from 
that  in  which  his  own  testimony  presents  him, 
and  the  conductor's  testimony  puts  quite  a  dif- 
ferent phase  on  his  use  of  unnecessary  force  to 
repel  the  assault  from  that  made  to  appear 
in  plaintiff's  testimony.  But,  since  no  testi- 
mony, antecedent  to  the  assault  on  the  con- 
ductor by  the  plaintiff,  ought  lo  have  any  infiu- 
ence  upon  our  decision  on  the  question  raised 
by  the  instructions  called  in  question,  and 
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since,  in  discussing  those  instructions,  it  must 
be  conceded,  for  the  sake  of  the  argument,  at 
least,  that  there  was  unnecessary  force  em- 
ployed by  the  conductor  in  repelling  the  as- 
sault upon  himself  by  the  passenger,  I  forbear 
to  make  any  particular  statement  of  the  facts. 

The  question  at  issue  arises  upon  instruc- 
tions given  and  instructions  refused  and  instruc- 
tions modified,  and,  briefiy  stated,  is  this: 
* 'Where  a  passenger  assaults  the  conductor  of 
the  train  in  which  he  is  traveling,  and  the  lat- 
ter, in  resenting  it,  uses  more  force  than  is 
necessary  to  repel  the  assault,  is  the  company 
liable  for  damages  occasioned  by  the  employ- 
ment of  the  excessive  force?"  The  authorities 
cited  by  a  majority  of  the  court  in  support  of 
their  view  of  the  question  involved,  are  Webb's 
Pollock,  Torts,  pp.  265,  266;  Hanson  v.  Euro- 
pean db  N.  A.  R.  Co,  62  Me.  84,  16  Am. 
Rep.  404.  and  Dillingham  v.  Anthony,  73  Tex. 
47,  3  L.  R.  A.  634,  and  these  I  will  endeavor 
to  analyze  and  discuss  in  the  order  named. 

In  the  first,— a  text  book,— under  the  head- 
ing of  "Self-Defense,"  it  is  stated:  **When 
one  is  wrongfully  assaulted,  it  is  lawful  to  repel 
force  by  force  (as  also  to  use  force  in  the  de- 
fense of  those  whom  one  is  bound  to  protect, 
or  for  keeping  the  peace),  provided  that  noun- 
necessary  violence  is  used."  [Webb's  Pollock, 
Torts,  p.  255].  How  much  force,  and  what 
kind,  it  is  reasonable  and  proper  to  use  in  the 
circumstances,  must  always  be  a  question  of 
fact;  and,  as  it  is  incapable  of  being  concluded 
beforehand  by  authority,  so  we  do  not  find 
any  decisions  which  attempt  a  definition.  We 
must  be  content  to  say  that  the  resistance  must 
"not  exceed  the  bounds  of  mere  prevention," 
or  that  the  force  used  in  defense  must  be  not 
more  than  "commensurate"  with  that  which 
provoked  it.  It  is  obvious,  however,  that  the 
matter  is  of  much  graver  importance  in  crim- 
inal than  in  civil  law.  It  is  generally  held  that 
the  rule  on  the  subject  is  not  exactly  the  same 
in  civil  as  in  criminal  actions,  and  the  state- 
ment of  the  author  is  but  the  statement  of  the 
rule  in  criminal  actions.  Moreover,  the  rule 
as  stated  only  reaches  the  direct  and  imme- 
diate actor,  and  has  nothing  to  say  as  to  the 
duty  or  liability  of  a  third  party,  holding,  for 
instance,  the  relation  of  master  or  employer  to 
the  prime  actor.  The  authority,  therefore,  is 
not  applicable  to  the  case  in  issue,  and  it  states 
nothing  that  is  inconsistent  with  what  I  have 
to  say,  or  with  the  authorities  I  shall  take  occa- 
sion to  cite. 

Hanson  v.  European  dt  JV.  A.  R.  Co,  62  Me. 
84. 16  Am.  Rep.  4()4,  was  a  case  where  a  brake- 
man  was  attempting  to  put  off  the  coach  a  dog 
belonging  to  the  plaintiff,  a  passenger;  it  be- 
ing against  the  rules  to  carry  dogs  on  the 
coach.  The  brakeman  attempted,  in  rather  a 
rude  and  unceremonious  manner,  to  put  the 
dog  off,  and  this  gave  rise  to  a  difficulty  be- 
tween the  plaintiff  and  the  brakeman.  in  which 
the  former  rather  rudely  pushed  the  latter 
down  into  a  seat,  and  the  latter,  stretching  out 
his  legs,  kicked  the  plaintiff,  breaking  the 
pane  of  glass  behind  him  in  doing  so,  but  failed 
to  release  himself  by  so  doing  from  the  grasp 
of  the  former.  When  the  plaintiff  had  finally 
released  the  brakeman,  under  promise  that  the 
latter  should  behave  himself,  and  while  the 
plaintiff's   back   was   turned,  the  brakeman 
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struck  bim  severe  blows  with  a  poker  about 
the  bead  and  shoulders  and  over  the  eye,  which 
constituted  the  assault  and  battery  for  which 
the  suit  was  brougbt.  In  tbat  case  tbe  court 
said:  "If,  therefore,  it  be  true,  as  defeodants 
contend,  that  the  plaintiff  was  the  aggressor,— 
that  he  first  assaulted  the  brakeman,  and  re- 
sisted him  in  the  performance  of  a  legitimate 
duty — it  was  still  a  question  of  fact,  for  the  jury 
to  determine,  wbetber  the  brakeman  did  not  use 
greater  violence  than  tbe  exigencies  of  the 
case  demanded;  wbetber  he  did  not  pursue  tbe 
plaintiff,  and  iuflict  the  blows  upon  his  head 
with  tbe  iron  poker,  after  the  latter  had  ceased 
his  assault,  had  ceased  his  resistance,  and  was 
returning  to  his  seat  with  his  back  to  the 
brakeman."  In  that  case  the  servant  was  with- 
in the  line  of  his  employment  and  duty  in  at- 
tempting to  put  the  dog  off  the  coach.  In  do- 
ing so,  he  became  involved  in  difficulty  with 
the  plaintiff— the  owner  of  tbe  dog— which  at 
first  extended  no  further  than  the  act  of  plaintiff 
in  pushing  or  pulling  tbe  brakeman  down  into 
bis  seat,  and  tbe  latters  kicking  the  former  by 
stretching  out  bis  legs,  or  in  tbe  act  of  so  doing, 
for  the  record  is  not  clear  on  tbat  point.  The 
scuffle  seems  to  have  ended  at  this  point,  on 
the  plaintiff's  promise  to  the  brakeman  tbat  he 
would  let  him  up  if  he  would  afterwards  be- 
have himself,  which  agreement  the  brakeman 
assented  to  and  was  released;  but,  as  soon  as 
he  could  slyly  do  so,  he  seized  the  iron  poker,- 
and  badly  beat  the  plaintiff.  The  first  diffi- 
culty having  closed,  the  brakeman  became  the 
aggressor  and  assaulting  party  in  the  latter. 
Whatever  name  the  court  may  employ  to  des- 
ignate this  character  of  assault  on  the  part  of 
the  servant,  it  was  not  in  self-defense,  and 
therefore  it  was  done  while  in  the  line  of  his 
employment,  and  done  in  violation  of  his  and 
his  master's  duty  to  the  passenger.  And  such 
was  the  theory  upon  which  the  court  decided 
the  case.  We  have  no  quarrel  with  the  deci- 
sion on  tbe  facts  of  the  case,  however  wanting 
in  precision  its  language  may  be. 

In  Dillingham  v.  Anthony,  73  Tex.  47,  3 
L.  R.  A.  634,  the  much-mooted  question  was 
whether  or  not  the  malicious  and  wilful  assault 
of  a  conductor  upon  one  of  his  passengers,  in 
a  personal  controversy  between  tbe  two,  dis- 
connected from  any  duty  of  the  conductor  as 
such,  rendered  the  railway  company  liable. 
The  court  held  the  company  liable  upon  tbe 
facts  of  that  case,  but  not  for  exemplary  dam- 
ages. It  was  manifest  that  tbe  court  took  the 
side  of  the  long  standing  controversy  to  the 
effect  that  the  malice  and  wilfulness  of  tbe 
servant  in  making  an  assault  upon  the  passen- 
ger did  not  excuse  the  master  from  liability, 
since  the  latter  owed  a  duty  to  the  passenger, 
that  of  protection,  which,  through  his  servant, 
he  had  violated.  I  have  no  desire  to  enter  upon 
that  threadbare  discussion,  since  the  ques- 
tion is  not  presented  in  this  record. 

In  Harrison  v.  Fink,  42  Fed.  Rep.  787,  the 
doctrines  of  which  the  court  repudiates,  as 
well  as  Peavp  v.  Georgia  R.  d  Bkg.  Co.  81  Ga. 
485,  upon  which  it  is  founded,  the  court  said, 
quoting  from  Peavy  v.  Georgia  R.  4b  Bkg.  Co.: 
**Did  he  [the  plaintiff]  have  a  cause  of  action 
for  tbe  shooting?  But  for  his  fault,  tbe  con- 
ductor would  not  have  been  brougbt  into  a 
state  of  excitement,  from  danger  and  insult, 
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which  unfitted  him  for  discharging  bis  proper 
duties,  either  to  the  company  or  to  the  pas- 
senger. Whether  the  conductor  was  more  or 
less  in  fault  than  the  plaintiff  was  in  shooting, 
certainly  the  plaintiff  was  more  in  fault  than 
the  company,  because  the  plaintiff  was  there 
upon  tbe  ground,  stirring  up  excitement,  and 
bringing  on  danger  both  to  the  conductor  and 
himself.  He  unfitted  the  conductor  for  exer- 
cising the  care  and  prudence  that  were  essen- 
tial to  guarding  the  interest  of  the  company, 
and  essential  to  performing  in  a  proper  manner 
his  duty  to  the  company  or  to  the  plaintiff. 
The  plaintiff  spoiled  the  instrument,  and  then 
sued  the  manager  because  tbe  performer  did 
not  make  good  music.  It  was  the  plaintilTe 
fault  tbat  the  conductor  was  out  of  tune.  and. 
though  tbe  conductor  might  not  be  altogether 
excusable  for  the  shooting  (according  to  his 
own  evidence,  however,  he  was  excusable), 
the  company  was  not  in  fault  for  it ;  and  it 
would  be  unjust  for  the  plaintiff  to  recover 
of  the  company,  when  he  boarded  its 
train,  violating  the  law,  as  we  can  well  infer, 
by  carrying  upon  his  person  a  concealed 
weapon,  violating  the  law  again  by  swear- 
ing and  using  otecene  language,  violating  tbe 
law  again  by  committing  an  assault  upon 
tbe  conductor  with  a  pistol,  drawing  the  pistol, 
and  presenting  it  at  him,  and  violating  the  law 
by  general  disorder  and  misconduct  through- 
out the  transaction,  up  to  the  moment  be  was 
shot."  And,  continuing,  tbe  Federal  Court 
said  :  "  This  quotation  expresses  very  clearly, 
in  our  opinion,  the  correct  rule  on  this  subject. " 

Why  the  doctrine  asserted  in  tboee  cases 
failed  to  receive  the  sanction  of  the  majority 
we  do  not  see;  for  it  is  a  doctrine  now  gener- 
ally held,  I  believe,  that  a  passenger  who  so 
acts  as  to  disqualify  a  servant  from  properly 
performing  his  duty  to  his  master  and  to  the 
public  by  assaulting  him  and  causing  him  to 
resort  to  whatever  present  means  of  self- 
defense  he  may  have,  ought  not  to  be  heard  to 
complain  of  the  consequences.  This  is  the 
doctrine  held  in  Ciiy  Electric  R,  Co.  v.  Shrop- 
shire (Ga.)  28  S.  E.  508 .in  which  Judge  Lump- 
kin, speaking  for  the  supreme  court  of  Georgia, 
said:  ''One  who  voluntarily,  and  by  his  own 
misconduct,  places  it  beyond  tbe  power  of  a 
master  to  protect  him  [that  is,  by  disqualif  vin^ 
his  servant]  surely  cannot  complain  of  an 
omission  so  to  do."  The  same  principle  is  an- 
nounced in  iScott  V.  Central  Park,  H.  dr  E. 
River  R.  Co.  53  Hun,  414.  This  last  case  is  au- 
thority for  saying  tbat,  while  in  criminal  law 
words  do  not  justify  an  assault,  so  far  as  tbe 
party  making  an  assault  is  concerned,  tbei« 
IS  no  reason  for  holding  that  tbe  carrier  should 
be  held  responsible  when  a  passenger,  by  his 
own  improper  and  insulting  behavior  while  a 
passenger  on  the  road  of  the  railroad  oomfmcy 
brought  upon  himself  an  assault. 

I  come  now  to  consider  what  will  be  regardt^ 
as  conduct  not  within  tbe  line  of  his  employ- 
ment on  the  part  of  a  servant.  Some  of  tbe 
cases  already  cited  throw  light  on  this  question. 
but  it  may  be  well  to  consider  others.  Ic 
Little  Miami  R.  Co.  v.  Wetmore,  19  Ohio  St. 
133.  2  Am.  Rep.  378,  the  supreme  court  cf 
Ohio  said:  ''  Tbe  evidence  of  the  company  oa 
the  trial  tended  strongly  to  prove  that  tbe 
plaintiff,   by  his  importunate    conduct    and 
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abusive  language  towards  the  servant,  provoked 
a  personal  quarrel  between  them;  that  the  as- 
sault was  the  result  of  this  quarrel,  and  that 
the  blow  was  inflicted  by  the  servant  as  an  act 
of  personal  resentment.  If  these  facts  had 
been  found  by  the  jury,  the  wrongful  act  of 
the  servant  in  striking  the  plaintiff  could  not 
be  regarded  as  authorized  by  the  master,  nor 
as  an  act  done  by  the  servant  in  the  execution 
of  the  service  for  which  he  was  engaged  by 
the  master.  The  fact  that  the  blow  was  in- 
flicted with  a  hatchet  furnished  by  the  master 
to  be  used  for  a  wholly  different  purpose, 
though  in  connection  with  the  servant's  busi- 
ness, was  wholly  immaterial  as  respects  the 
liability  of  the  master.  If  he  would  not  oth- 
erwise have  been  liable  for  the  assault,  the 
fact  that  it  was  committed  with  his  hatchet 
did  not  contribute  to  make  him  so."  In  New 
Orleans  cfe  N,  E,  R.  Co,  v.  Japea,  142  0.  8. 25. 85 
L.  ed.  924,  the  Sujjreme  Court  of  the  United 
States,  after  discussing  the  rule  which  gov- 
erns in  cases  where  a  conductor  removes  a 
passenger  from  the  coach  for  misconduct, 
goes  on  to  say:  '*But  if  an  employee  may 
use  force  to  protect  other  passengers,  so  he 
may  to  protect  himself.  He  has  not  forfeited 
his  right  to  self-defense  by  assuming  service 
with  a  common  carrier;  nor  does  the  common 
carrier  engage  aught  against  the  exercise  of 
that  right  by  his  employee.  There  is  no  mis- 
conduct when  a  conductor  uses  force  and  does 
injury  in  simply  self-defense ;  and  the  rules 
which  determine  what  is  self-defense  are  of 
universal  application,  and  are  not  affected  by 
the  character  of  the  employment  in  which  the 
party  is  engaged.  Indeed,  while  the  courts 
hold  that  the  liability  of  a  common  carrier  to 
his  passengers  for  the  assaults  of  his  employee 
is  of  a  most  stringent  character,  far  greater 
than  that  of  ordinary  employers  for  the  actions 
of  their  employees,  yet  they  all  limit  the  liabil- 
ity to  cases  in  which  the  assault  and  injury  are 
wrongful."  The  idea  is  thai,  where  the  serv- 
ant leaves  the  line  of  his  employment  to  at- 
tend to  his  own  affair, — defend  himself  against 
the  assault  of  a  passenger, — he  is,  nevertheless, 
doing  a  lawful  act,  and  neither  he  nor  his  mas- 
ter is  liable.  In  Little  Miami  R.  Go,  v.  Wet- 
more,  19  Ohio  St.  181,  2  Am.  Rep.  878,  in 
speaking  of  the  master's  responsibility  for  the 
acts  of  ihe  servant,  the  court  said:  "But,  to 
make  the  master  responsible,  the  act  of  the 
servant  must  be  done  in  the  course  of  his  em- 
ployment; that  is,  under  the  express  or  im- 
plied authority  of  the  master.  Beyond  tiie 
scope  of  his  employment,  the  servant  is  as 
much  a  stranger  to  his  master  as  any  third 
person,  and  the  act  of  the  servant  not  done  in 
tne  execution  of  the  service  for  which  he  was 
engaged  cannot  be  regarded  as  the  act  of  the 
master." 

It  is  impossible  to  get  the  full  force  of  this 
decision  by  mere  quotations  and  making  ex- 
tracts therefrom.  Nor  is  it  possible  to  do  so 
in  any  case.  I  can  only  invite  the  reader  to 
an  examination  of  the  cases  I  have  cited  and 
merely  made  quotations  and  extracts  from, 
and  I  feel  confident  that,  without  a  jar  or  dis- 
cordant note  anywhere,  they  all  amply  sus- 
tain the  doctrine  that  lawful  self-defense  on 
the  part  of  a  conductor  entails  no  liability 
upon  him,  and  of  course,  none  upon  the  com- 
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pany;  that  such  defense,  as  its  definition  im- 
plies, is  a  matter  personal  to  himself,  and  is 
something  he  neither  engages  to  make  or  not 
to  make  in  whatever  employment  he  may 
enter;  that  it  is  therefore  not  within  any  em- 
ployment he  may  make,  being  a  natural  right 
which  he  can  neither  surrender,  nor  qualify 
by  any  contractual  act ;  and  that,  in  making 
a  self-defense,  he  is  not  directed  or  influenced 
in  the  same  by  any  lawful  engagement  what- 
ever with  another.  If  the  servant,  by  lawful 
assault,  in  response  to  an  assault  upon  his 
own  person,  is  not  within  the  line  of  employ- 
ment to  any  master,  can  it  be  said  that  con- 
tinuing his  defense,  to  the  extent  of  using 
more  and  greater  force  than  is  necessary  to 
repel  the  assault  and  force  his  antagonist  to 
desist,  will  have  the  effect  of  bringing  him 
back  into  the  line  of  his  employment.  The 
absurdity  of  such  a  proposition  renders  a  dis- 
cussion of  it  more  or  less  insulting  to  even 
the  most  generous  and  patient  reader.  All 
the  cases  in  which  the  master  has  been  held 
liable  for  the  use  of  excessive  force  by  the 
servant  are  cases  where  the  servant  was  act- 
ing, in  the  line  of  his  duty  to  and  employment 
by  the  master,  and  most  frequently  illustrat- 
ing the  conduct  of  conductors  and  other  serv- 
ants in  putting  off  the  train  passengers  and 
others  who  refuse  to  pay  fare,  or  are  guilty 
of  misconduct  such  as  renders  them  liable  to 
be  put  off  ;  for  the  ejecting  of  disorderly  per- 
sons is  one  of  the  express  duties  of  the  con- 
ductor, not  only  to  the  railroad  company,  but 
to  the  public  and  to  the  law  of  the  land. 

Wood,  J.,  concurs  in  the  dissenting  opin- 
ion. 

Rehearing  denied. 
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1.  Bensine  kept  bottled  in  small  quan- 
tities as  part  of  a  stock  of  drugs  and  chemi- 
cals does  not  avoid  a  policy  on  such  a  stock,  al- 
though there  is  a  stipulation  against  keeping 
benzine  in  the  store. 

2.  An  insurer's  demand  of  an  exhibition 
of  the  books  of  the  insured  and  of  proofs  of 
loss  Is  not  a  waiver  of  any  condition  of  the  pol- 
icy, where  it  provides  for  the  right  to  make  an 
examination  of  the  books  and  that  this  shall  not 
be  treated  as  a  waiver  of  any  condition. 

8.  An  adjuster's  insistence  upon  strict 
prooflB  of  loss,  made  in  reply  t<^  a  question  if 
other  proofs  are  necessary,  does  not  waive  any 
forfeiture  that  may  have  occurred. 

4.  Theftkct  that  fireworks  were  on  ex- 
hibition in  a  store  when  a  polioy  of  insur- 
ance was  Issued  on  the  stock,  or  that  one  of  a 
firm  of  agents  which  issued  the  policy  soon  after 
purchased  fireworks  at  the  store,  is  Insufficient 


Note.— For  keeping  fireworks  as  breach  of  con- 
tract of  insurance,  see  also  Heron  v.  Phoenix  Mut. 
F.  Ins.  Co.  (Pa.)  86  L.  R.  A.  517. 
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to  show  knowled^re  of  the  agent  wben  iflsulng  tbe 
policy  that  fireworks  were  kept  in  stock. 

6.  An  iiiBnranee  agent's  knowled^^y  ac- 
quired while  attending:  to  his  own  af- 
ftUrSf  of  tbe  fact  that  fireworks  are  kept  in 
an  insured  stock  of  goods,  must  have  been  pres- 
ent in  bis  mind  wben  the  policy  was  issued,  or 
some  act  done  in  the  course  of  his  duties  as  agent 
recognizing  the  continued  validity  of  tbe  policy, 
in  order  to  make  a  waiver  of  a  condition  against 
keeping  such  articles. 

6.  A  g^eneral  objection  is  not  sufficient 
to  raise  the  point  that  an  Instruction  is  slightly 
defective  in  form  and  may  be  misunderstood. 

(February  5, 1898.) 

APPEAL  by  defeDdant  from  a  judgment  of 
the  Circuit  Court  for  Phillips  County  in 
favor  of  plaintiff  in  an  action  brought  to  le- 
cover  tbe  amount  alleged  to  be  due  on  a  pol- 
icy of  fire  insurance.     Reversed,     ' 

Statement  by  Riddick,  J.: 

Action  upon  an  insurance  policy  issued  by 
the  defendant,  the  Phoenix  Insurance  Com- 
pany, upon  a  stock  of  merchandise  owned  by 
plaintiffs  for  the  sum  of  $1,500.  The  presid- 
mg  judge,  at  the  trial  in  tbe  circuit  court, 
among  other  instructions,  gave  to  the  jury  tbe 
following,  at  the  request  of  tbe  plaintiffs,  to 
which  tbe  defendant  objected:  "(8)  And  even 
if  tbe  a^ent  did  not  have  such  notice,  or  give 
plaintiffs  permission  to  keep  these  articles, 
still,  if  you  find  from  the  evidence  introduced 
tbat  after  the  loss  by  fire  defendant's  agent 
was  informed  of  these  facts,  and  with  full 
knowledge  thereof  required  plaintiffs  to  ex- 
hibit to  him  their  books  of  account,  and  de- 
manded of  them  proofs  of  loss,  as  prescribed 
by  the  policy,  and  in  pursuance  of  these  de- 
mands plaintiffs  did  produce  to  tbem  their 
books,  and  afterwards  made  out,  at  inconven- 
ience and  expense,  proofs  of  their  loss  for  de- 
fendant, in  tbat  event  a  forfeiture  of  the  pol- 
icy, if  there  was  one,  was  waived  by  defend- 
ant, and  plaintiffs  are  entitled  to  a  verdict  on 
tbat  issue.  Tbe  reason  of  this  rule  of  law  is 
that,  as  soon  as  an  insurance  company  ascer- 
tains tbe  facts  which  they  claim  cause  a  forfei- 
ture of  tbe  policy,  it  is  their  duty  to  notify  the 
plaintiffs  that  they  deny  all  liability  under  tbe 
policy,  and,  if  they  fail  to  do  so,  but  insist  on 
proofs  of  loss,  or  examining  his  affairs,  and 
putting  to  trouble  and  expense,  tbe  law  estops 
tbem  from  afterwards  claiming  such  forfei- 
ture." There  was  a  verdict  and  judgment 
against  the  insurance  company. 

Messrs.  John  J.  Hornor  and  E.  C.  Hor- 
nor,  for  appellant: 

If  the  agent  agreed  with  the  appellees  that 
thev  could  keep  such  hazardous  articles,  ap- 
pellees sboul^  have  refused  to  accept  a  policy 
in  which  it  was  expressly  stipulated  tbat  they 
should  not  keep  tbem. 

Qermania  Ins.  Co.  v.  Bromwell,  62  Ark.  43. 

It  was  the  duty  of  the  appellees  to  read  their 
contract  of  insurance. 

Southern  Ins.  Co.  v.  White,  58  Ark.  281;  St. 
Louis,  I.  M.  d  S. R.  Co.  v.  Weakly,  50  Ark .  406; 
Walker  v.  State  Ins.  Co.  46  Kan.  312;  Cuih- 
hertmn  v.  NortJi  Carolina  Home  Ins.  Co.  96  N. 
C.  480. 
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The  policy  issued  by  the  insurance  compan  j 
is  the  contract.  The  insured  must  bring  him- 
self within  its  terms.  Compliance  therewith 
is  a  condition  precedent  to  recovery. 

Imperial  F.  Ins.  Co,  v.  Coos  County,  151  U. 
S.  462,  38  L.  ed.  236;  Thompson  y.  Knicker- 
bocker Ins,  Co.  104  U.  a  259,  26  L.  ed,  768; 
Laclede  Fire  Brick  Mfg.  Co,  v.  Hartford  Steam 
Boiler  Inspection  <&  Ins.  Co.  19  U.  8.  App.  520, 
60  Fed.  Rep.  858.  9  C.  C.  A.  1:  Union  Mut. 
L.  Ins.  Co.  Y.  Mowry,  96  D.  S.  547,  24  L.  ed. 
676. 

The  first  act  of  the  adjuster  was  to  obtain 
an  agreement  of  nonwaiver.  As  soon  as  this 
nonwaiver  was  executed  tbe  adjuster  an- 
nounced tbat  tbe  policy  was  of  no  validity  by 
reason  of  tbe  violation  of  the  agreement  rela- 
tive to  fireworks. 

Richards  v.  Continental  Ins.  Co.  83  Mich. 
508;  Boyd  v.  Vanderbilt  Ins.  Co,  90  Tenn.  212: 
Ostrander.  Fire  Ins.  p.  754;  Hartford  Life  d 
Annuity  Ins,  Co.  v.  Un^U,  144  U.  S.  439,  36 
L.  ed.  496. 

It  is  certainly  within  the  province  of  the  in- 
surance company  to  say  what  character  of  ar- 
ticles it  will  permit  kept  in  the  stock,  and 
what  it  will  prohibit,  and  to  incorporate  such 
agreement  in  the  policv  so  tbat  there  may  be 
no  doubt  as  to  the  understanding.  If  the  as- 
sured is  unwilling  to  accept  the  contract,  and 
violates  it  by  keeping  upon  tbe  premises  such 
articles  as  are  prohibited,  he  must  suffer  the 
consequences  of  the  violation  of  his  a^reemenf . 

Pindar  V.  Resolute  F.  Ins.  Co.  47  K.  Y.  118: 
1  May,  Ins.  §  232;  Baumgartel  v.  Froridenre 
Washington  Ins.  Co.  136  N.  Y.  551;  Robinson 
V.  Fire  A»so.  of  Philadelphia,  63  Mich.  90. 

If  appellant's  agent  ever  knew  any  facts 
which  would  bring  home  to  him  notice  of  tbe 
violation  of  a  condition  of  the  contract  it  was 
while  engaged  in  making  a  purchase  which 
pertained  solely  to  his  private  affairs. 

Wood,  Ins.  fc^  403;  Sun  Mut.  In*.  Co,  v.  Tei- 
arkana  Foundry  d  Modi.  Co.  20  Ins.  L.  J. 
856. 

It  was  competent  for  the  insurance  company 
to  incorporate  into  its  contract  for  insuranc-e 
the  stipulation  that  the  conditions  of  said 
policy  should  not  be  changed  by  any  agent,  of- 
ficer, or  representative  of  the  company  except 
such  change  be  in  writing  indorsed  on  or 
added  to  said  policy. 

MfH>re  V.  Harumer  Ins.  Co.  141  N.  Y.  219: 
Baumgartel^.  Providence  Washington  Ira,  Tc 
136  N.  Y.  547;  Quinlan  v.  Providence  WoMk- 
ington  Ins.  Co.  188  N.  Y.  856:  Marvin  v.  Uni- 
versal L.  Ins.  Co,  85  N.  Y.  278.  89  Am.  Rep. 
657;  Wals/i  v.  Hartford  F.  Ins,  Co,  73  N.  Y. 
10;  Kyie  v.  Commercial  Union  Assur,  Co,  144 
Mass.  43;  HaU  v.  MecJuinie^  Mut,  F,  Ins.  Co. 
6  Gray.  169,  66  Am.  Dec.  410;  Worcester  Bank 
V.  Hartford  F.  Ins,  Co.  11  Cusb.  265.  59  Am. 
Dec.  145;  Carey  v.  Oerman  American  In*.  Co. 
84  Wis.  80.  20  L.  R.  A.  267:  Gould  v.  DtreUin'j 
House  Ins,  Co.  90  Mich.  308;  German  Ins,  al 
V.  Heiduk.  80  Neb.  288;  Egan  v.  WestcheHer 
Ins.  Co,  28  Or.  289;  Cleaver  v.  Traders  Ins.  Ok 
65  Mich.  522;  Smith  v.  Niagara  F,  Ins,  Oj. 
60  Vt.  682, 1'L.  R.  A.  216;  Hankinsv,  Roekford 
Ins.  Co.  70  Wis.  1;  Gladding  v.  Cal^ornid 
Farmers*  Mut.  F.  Ins.  Co.  66  Cal.  6;  Enos  v. 
Sun  Ins,  Co.  67  Cal.  621;  Oerman- Ameriean 
Ins.  Co.  V.  Humphrey,  62  Ark.  348. 
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AgeDts  who  are  authorized  to  countersign 
policies  and  issue  them»  under  the  form  of 
policy  in  this  suit,  have  no  power  to  waive 
•conditions  except  by  written  indorsement.  It 
<i&n  only  be  done  in  the  manner  pointed  out  by 
the  policy. 

Ostrander,  Fire  Ins.  p.  748. 

Messrs.  Strahenson  A  Trieber  and 
<2aarlefl  A  Moore,  for  appellee: 

A  general  exception  to  a  number  of  instruc- 
tions is  bad  if  any  one  of  them  be  good. 

Crisman  v.  McDonald^  28  Ark.  8;  Atkins  v. 
Sipope,  38  Ark,  528;  Quertermous  v.  Hatfieid,  54 
Ark.  18;  Fordyee  v.  Rumll,  59  Ark.  812; 
Dunnington  v.  Frick  Co.  60  Ark.  250. 

Where  the  written  part  of  the  policy  con- 
flicts with  the  printed  provisions  thereof,  the 
written  part  will  control. 

The  issuing  of  a  policy  of  insurance  with 
a  full  knowledge  or  notice  of  all  the  facts  affect- 
ing its  validity  is  equivalent  to  an  assertion 
that  it  is  valid  at  the  time  of  its  delivery,  and 
as  a  waiver  of  any  ground  for  avoiding  it  then 
known  to  the  insurer. 

Dwelling  Bouse  Ins,  Co.  v.  Brodie,  52  Ark. 
11,  4  L.  R  A.  458;  Sprott  v.  iff  etc  Orleans 
Ins.  Asso.  53  Ark.  215;  Firemen's  Fund  Ins. 
Co,  V.  Norwood,  82  U.  8.  App.  490,  69  Fed. 
Rep.  71.  16  C.  C.  A.  136;  American  Employ- 
es' Liability  Ins.  Co,  v.  Fordyce,  62  Ark.  562. 

When  an  insurance  company  becomes  aware 
of  a  forfeiture  it  must  immediately  cease  to 
deal  with  the  insurer,  and  a  demand  for  proofs 
of  loss  according  to  the  terms  of  a  policy,  and 
production  of  books  and  causing  any  incoven- 
ience  or  expense,  are  a  waiver  of  the  forfeiture. 

German  Ins.  Co,  v.  Qihson^  53  Ark.  494. 

The  written  part  of  a  policy  shall  always 
prevail  over  the  printed  part  in  case  of  repug- 
nancy. 

Harper  v.  Albany  Mut.  Ins,  Co.  17  N.  Y. 
194;  Wood.  Ins.  §'§  58-64;  Pindar  v.  Kings 
County  F.  Ins.  Co.  36  N.  Y.  648,  93  Am.  Dec. 
544;  Carrigan  v.  Lycoming  F.  Ins,  Co.  53  Vt. 
418,  38  Am.  Rep.  687;  Stout  v.  Commercial 
Assur,  Co.  12  Fed.  Rep.  554;  Plinsky  v.  Oer- 
mania  F.  &  M.  Ins.  Co.  32  Fed.  Rep.  48; 
Steinbach  v.  La  Fayette  F,  Ins.  Co.  54  N.  Y.  90; 
1  May,  Ins.  §  233;  Faust  v.  American  F.  Ins. 
Co.  91  Wis.  158,  30  L.  R.  A.  783;  Toch  v. 
Borne  Mut.  Ins.  Co,  111  Cal.  603.  34  L.  R.  A. 
857;  Maril  v.  Connecticut  F,  Ins.  Co.  95  Ga. 
601,  30  L.  R.  A.  835;  Fraim  v.  National  F. 
Ins.  Co,  170  Pa.  151;  Wood,  Ins.  §§  63,  64; 
Franklin  F,  Ins,  Co.  v.  Updegraff,  43  Pa.  350. 

When  an  agent  or  adjuster  of  the  insurance 
-company,  with  full  knowledge  of  all  the  acts 
constituting  the  forfeiture  claimed  in  the  trial, 
put  the  plaintiff  to  the  inconvenience,  trouble, 
and  expense  of  perfecting  his  proof  of  loss,  the 
-oompany  by  such  conduct  waived  the  forfei- 
ture and  estopped  itself  from  setting  it  up  as  a 
•defense. 

German  Ins.  Co.  v.  Gibson,  53  Ark.  494; 
Dwelling  House  Ins.  Co.  v.  Brodie,  52  Ark.  11, 
4  L.  R.  A.  458;  Burlington  Ins,  Co,  v.  Ken- 
nerly,  60  Ark.  532;  German- American  Ins.  Co. 
V.  Humphrey,  62  Ark.  348;  Firemen's  Fund 
Ins.  Co,  V.  Norwood,  32  U.  8.  App.  490.  69 
Fed.  Rep.  71,  16  C.  C.  A.  136;  Atnencan  Em- 
ployers' Liability  Ins.  Co^  v.  Fordyce,  62  Ark. 
562;  Phenix  Ins.  Co,  v.  Munger,  49  Kan.  178; 
Phosnix  Ins.  Co,  v.  Public  Parks  Amusement 
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Co.  68  Ark.  187;  King  v.  Cox,  63  Ark.  204; 
Q^een  Ins,  Co,  v.  Kline,  17  Ky.  L.  Rep.  619; 
German  Ins.  Co,  v.  Gray,  8  L.  R.  A.  70,43  Kan. 
497;  Thompson  v.  Phenix  Ins.  Co.  136  U.  8. 
287.  34  L.  ed.  408;  11  Am.  &  £ng.  Enc.  Law, 
p.  338;  HaightY.  Continental  Ins.  Co,  92  N.  Y. 
51;  Lambekon  v.  Connecticut  F.  Ins,  Co,  39 
Minn.  128,  1  L.  R  A.  222;  Bartlett  v.  Fire- 
man's Fund  Ins.  Co.  77  Iowa,  155. 

Riddiok»  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  fire  insurance  pol- 
icy to  recover  the  value  of  property  insured 
which  had  been  destroyed  by  fire.  The  prop- 
ert]^  is  described  in  the  written  portion  of  the 
policy  as  a  "stock  of  merchandise,  consisting  of 
drugs,  stationary,  liquors,  tobacco,  toys  and 
fancy  articles,  paints,  oils,  chemicals,  and  such 
other  goods,  not  more  hazardous,  such  as  is 
usually  kept  for  sale  in  a  drug  store."  The 
printed  portion  of  the  policy  stipulated  that 
the  policy  should  be  void  if  benzine  or  fire- 
works were  kept,  unless  by  agreement  in- 
dorsed on  the  policy.  No  such  agreement  was 
indorsed  upon  the  policy,  and  the  evidence 
showed  that  both  benzine  and  fireworks  were 
kept  in  the  store  of  plaintiffs.  The  insurance 
company  contends  that  this  avoided  the  policy. 
As  to  the  benzine,  only  a  small  quantity  was 
kept  in  the  store.  This  was  put  up  in  bottles 
containing  from  two  to  six  ounces  each,  to  be 
sold  to  mdies  for  the  purpose  ai  cleansing 
gloves.  It  amounted  to  about  a  gallon  in  all. 
The  testimony  showed  that  it  was  customarv 
for  druggists  to  keep  benzine  bottled  in  small 
quantities,  to  be  sold  for  such  purposes,  and 
that  as  one  witness  stated,  "a  drug  store  with- 
out it  would  be  incomplete."  The  question 
arises  whether  this  benzine  was  not  included 
in  the  written  description  of  the  property  in- 
sured, for,  if  it  was  a  part  of  the  property  in- 
sured, it  follows  as  a  matter  of  course  that  its 
presence  in  the  store  did  not  avoid  the  policy. 
The  written  portion  of  the  policy  insuring  the 
benzine  as  a  part  of  the  stock  of  merchandise 
would  override  the  printed  portion,  forbidding 
it  to  be  kept.  To  hold  otherwise  would  make 
the  contract  mean,  in  effect,  that  the  company 
contracted  to  take  pay  and  insure  the  owner  of 
this  benzine  against  its  destruction  by  fire,  but 
only  on  condition  that  no  benzine  was  kept. 
The  courts  will  not  presume  that  the  parties 
intended  to  make  such  an  absurd  agreement, 
but  in  such  a  case  will  presume  that  the  inten- 
tion was  that  the  printed  portions  of  the  pol- 
icy, forbidding  the  keeping  of  benzine,  should 
not  apply  to  the  keeping  of  it  bottled  in  small 
quantities,  as  customary  with  druggists,  but 
only  to  storing  or  keeping  it  in  large  quan- 
tities. Faust  V.  American  F.  Ins.  Co.  91  Wis. 
158,  30  L.  R.  A.  783;  Mears  v.  Humboldt  Ins 
Co.  92  Pa.  15.  37  Am.  Rep.  647:  Hall  v.  In- 
surance Co.  ofN.  A.  58  N.  Y.  292.  17  Am. 
Rep.  255;  Pindar  Y.  King's  County  F.  Ins,  Go. 
86  N.  Y.  648,  93  Am.  Dec.  544;  Har-per  v.  Al- 
bany Mut.  Ins,  Co.  17  N.  Y.  197;  Archer  v. 
Merchants  dt  Mfrs.  Ins.  Co.  43  Mo.  434;  Cm«/*- 
man  v.  Northwestern  Ins.  Co,  84  Me.  487. 

Now.  the  property  insured  is  described  as  a 
stock  of  merchandise  consisting,  among  other 
things,  'of  **drugs"  and  "chemicals."  The 
word  **drug"  is  defined  as  any  animal  or  min- 
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€ral  substance  used  in  the  composition  of  med- 
icines; any  stu£F  used  in  dyeing  or  in  chemical 
operations;  any  ingredient  used  in  chemical 
preparations  employed  in  the  arts.  Webster 
Diet.;  Century  Diet.  The  term  ''chemical" 
is  defined  as  a  substance  used  for  producing  a 
chemical  effect,  or  one  produced  by  a  chemi- 
cal process;  a  chemical  agent  prepared  for 
scientific  or  economic  use.  Webster  Diet. ;  Cen- 
tury Diet.  The  definition  of  "benzine"  given 
in  Webster's  International  Dictionary  is:  '*A 
liquid  consisting  mainlv  of  the  lighter  and 
more  volatile  hydrocarbons  of  petroleum  or 
kerosene  oil,  used  as  a  solvent  and  for 
cleansing  soiled  fabrics."  It  is  used  in  the 
arts  as  a  solvent  for  fats,  resins,  and  certain 
alkaloids.  Century  Diet.  Without  going  into 
a  discussion  of  the  scientific  or  exact  meaning 
of  these  terms,  we  will  say  that,  in  our  opin- 
ion, benzine  kept  in  the  quantities  and  for  the 
purposes  that  the  proof  shows  that  it  was  kept 
by  plaintiffs,  was  included  in  the  terms 
* 'drugs"  and  "chemicals,"  used  in  describing 
the  property  insured.  As  the  company  writes 
the  policy,  the  rule  is  to  resolve  doubts  arising 
as  to  its  meaning  in  favor  of  the  assured. 
Jones  V.  Southern  Ins.  Co.  88  Fed.  Rep.  19. 
Benzine  put  up  in  small  quantities  was  a  part 
of  the  stock  asked  to  be  insured.  Bottled  and 
corked  in  such  quantities,  it  was  probably  not 
more  dangerous  than  other  chemicals.  It  was 
not  necessary  to  give  the  particular  name  of 
each  drug  or  chemical,  or  other  article  that 
went  to  make  up  the  entire  stock,  and  the  com- 
pany, in  describing  the  property  insured,  has 
chosen  to  use  i^eneral  terms,  which  we  think 
fairly  include  the  benzine  in  the  stock.  For 
these  reasons  we  are  of  the  opinion  that  the 
policy  was  not  avoided  by  the  fact  that  ben- 
zine was  kept  bottled  in  small  quantities  as  a 
part  of  the  stock  of  drugs  and  chemicals.  The 
agents  of  the  appellant  company  seem  to  have 
been  of  this  opinion  also,  for,  after  the  fire, 
when  they  had  examined  the  books,  and  knew 
the  facts,  the^  stated  to  plaintiffs  that  their 
policy  was  void  because  the^  kept  fireworks, 
but  said  nothing  of  the  benzine. 

Was  the  policy  avoided  by  the  fact  that  fire- 
works were  kept  in  plaintiffs'  store?  We  will 
first  notice  the  contention  made  by  plaintiffs 
that  the  forfeiture,  if  any  existed,  was  waived 
by  a  demand  made  on  the  part  of  the  company 
after  knowledge  that  fireworks  were  kept  in 
the  store,  that  plaintiffs  should  exhibit  their 
books,  and  make  out  proof  of  loss.  The  pol- 
icy provided  that,  in  case  of  loss,  the  company 
should  have  the  right  to  make  an  examination 
of  the  books  of  account  kept  by  the  assured,  and 
that  such  examination  should  not  be  treated  or 
considered  as  a  waiver  of  any  condition  of  the 
policy,  or  of  any  forfeiture  thereof.  For  this 
reason  the  demand  for  the  books  and  the  ex- 
amination thereof  cannot,  we  think,  be  treated 
as  a  waiver  of  the  conditions  of  the  policy. 
After  finding  from  an  examination  of  the 
books  that  fireworks  had  been  kept,  the 
adjuster  of  the  company  stated  to  plaintiffs 
that  their  policy  was  void  because  fireworks 
were  kept;  but  he  offered  to  settle  by  compro- 
mise, and  thev  made  an  agreement  to  appraise 
the  goods,  it  being  stipulated  therein  that  such 
agreement  and  appraisement  should  not  waive 
any  of  the  conditions  of  the  policy.  After  the 
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appraisement,  the  adjuster  again  told  the  plain- 
tifirs  that  their  polic;^  was  void,  and  that  the 
company  would  resist  any  effort  to  collect  it 
by  action  at  law,  but  offered  to  pay  another 
sum  in  compromise.     This  offer  being  refused, 
the  adjuster  said  that  he  would  leave  on  the 
first  boat  for  Memphis.     Ue  was  thereupon  in 
terrogated  by  one  of  the  counsel  for  plain tiffs- 
as  follows:    "Mr.  Boyd,  in  behalf  of  these 
companies  you   represent,  you  have  had  the 
books,  and  have  gone  through  them.     Do  you 
require  any  further  proofs  of  loss,  or  are  you 
satisfied  with  everything?"'  to  which  Boyd  re- 
plied, "We  shall  insist  upon  strict  proof  of 
loss  under  the  terms  of  the  policy."'   Now,  the 
positive  denial  of  liability,  and  the  assertion  of 
the  agent  that  the  policy  was  void   because 
fireworks  were  kept,  may  have  been  a  waxTer 
of  proof  of  loss,  but  we  do  not  think  that  the 
forfeiture,   if  any  had  occurred,  was  waived 
by  the  reply  of  the  agent  quoted  above.     By 
the  terms  of  the  policy  the  assured  agreed 
to  furnish  proof  of  loss,  and  agreed  that  the 
loss  should  not  be  payable  until  such  proof 
was  furnished.     Unless   proof   of   loss    was 
waived,   the  assured  had  no  right  of  action 
against  the  company  until  the  same  was  fur- 
nished, and,  in  order  to  determine  whether  the 
company  would  waive  such  proof,  or  for  some 
other  reason,  the  attorney  for  appellee  pro- 
pounded the  above  question.     What  the  agent 
said  was  in  repl^  to  this  question,  and,  when 
taken  in  connection  with  his  previous  assertioi^ 
that  the  policy  was  void,  and  that  the  com- 
pany would  resist  its  enforcement,  meant,  in 
our  opinion,  nothing  more  than  that  the  com- 
pany did  not  intend  to  waive  proof  of  loss.   In 
a  recent  case  decided  by  the  court  of  appeals, 
of  New  York  it  was  said  that  'Hhe  rule  is  now 
estab]ished,however,tbatif  in  any  negotiations 
or  transactions  with  the  assured*  after  knowK 
edge  of  the  forfeiture,  it  [the  company]  rec- 
ognizes the  continued  validity  of  the  policy,  or 
does  acts  based  thereon,  or  requires  the  insured 
to  do  some  act  or  incur  some  trouble  or  ex- 
pense, the  forfeiture  is  waived."    The  court 
further  said  that,  * 'while  the  later  decisions  a!!^ 
hold  that  such  waiver  need  not  be  based  upon 
a  technical  estoppel,  in  all  cases  where  this 
question  is  presented  where  there  has  been  no 
express  waiver,   the  fact  is  recognized   that 
there   exist    the   elements   of   an  estoppel.*' 
Armstrong  y.  Agricultural  Ins.  Co.  130  N.  Y. 
560.    This  seems  to  be  a  correct  statement  of 
the  law  upon  this  question.     German  Ins.  Co. 
v.  Gibson,  58  Ark.  494.     Now,  it  will   be  no- 
ticed that  the  agent  here  made  no  demand  or 
request  that  the  assured  should  furnish  proof 
of  loss.     He  said  nothing  from  which  the  as- 
sured could  infer  that,  if  such  proof  was  fur- 
nished, the  loss  would  be  paid.    It  cannot  be 
legitimately  inferred  from  his  reply,   above 
quoted,  that  he  intended  to  recotrnize  the  va- 
lid ity  of  the  policy,  for  he  had   previously 
stated  that  the  policy  was  void,  nor  was  sucL 
reply  calculated  to  mislead  the  as.sured  in  any 
way,  and  it  cannot  be  taken  as  a  waiver  of  tbe- 
for'feiture,  if  any  existed.     We  are  therefore  of 
the  opinion  that  it  was  improper  for  the  pre- 
siding judge  to  submit  the  question  arising  on 
this  point  to  the  jury,  as  he  did  in  the  third  in- 
struction given  on  the  trial.     While  such  an 
instruction  might  be  properly  given  under  a 
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different  state  of  facts,  yet  In  tbis  case  there 
Tvas  no  evidence  upon  which  to  base  such  an 
instruction,  and  it  was  calculated  to  mislead, 
and  was  prejudicial  to  appellants. 

But  it  is  further  contended  b^  plaintiffs  that 
there  could  have  been  no  forfeiture  of  the  pol- 
icy on  the  ground  that  fireworks  were  kept, 
for  the  reason,  as  they  contend,  that  the  agent 
of  the  company  who  issued  the  policy  knew 
at  the  time  it  was  issued  that  fireworks  were 
kept  in  stock  b^  plaintiffs,  and  that  the  issu- 
ance of  the  policy  under  such  circumstances 
was  a  waiver  of  the  condition  forbidding  fire- 
works to  be  kept.  We  will  proceed  to  consider 
the  evidence  bearing  on  that  point,  for,  if  the 
proof  was  conclusive  that  the  agent  of  appel- 
lant knew  at  the  time  he  issued  the  policy  that 
fireworks  were  kept  in  the  store  of  assured,  it 
would  be  presumed  that  the  condition  forbid- 
ding the  keeping  of  such  fireworks  was  waived, 
and  the  error  above  noticed  would  be  harm- 
less. It  is  now  too  well  settled  to  require  dis- 
cussion that  the  issuance  of  a  policy  of  insur- 
ance with  knowledge  of  facts  which,  by  the 
terms  of  the  policy,  render  it  void,  will  be 
treated  as  a  waiver  of  such  ground  of  forfei- 
ture. Dwelling Hou6e Ins.  Oo.y.  Brodie.  62  Aik. 
11.4  L.  R.  A.  458.  And  this  is  true  even  though 
the  policy  contains  a  stipulation  that  the  con- 
ditions of  the  policy  shall  not  be  waived  by 
any  officer  or  agent  of  the  company  unless 
such  waiver  be  indorsed  upon  the  policy.  It  is 
a  general  rule  of  law  that  the  parties  to  a 
written  contract  inav  afterwards  change  or 
alter  such  contract  by  a  parol  agreement  to 
that  effect,  and  contracts  with  insurance  com- 
panies furnish  no  exception  to  this  rule.  P/toe- 
mx  Ina.  Co.  v.  Public  Parks  Amuaement  Co, 
63  Ark.  187;  Westchester  F.  Ina.  Co.  v.  Earle, 
83  Mich.  148;  2  Beach,  Ins.  §  787.  The  facts 
bearing  on  this  point  are  as  follows:  The 
policy  in  question  was  issued  by  R.  H.  Crutcher 
<&  Co.,  a  firm  composed  of  R.  H.  Crutcher 
and  one  Friborg.  This  firm  was  the  agent  of 
the  defendant  company,  and,  in  order  to  show 
that  these  agents  knew  at^  the  time  the  policy 
was  issued  that  fireworks  were  kept  in  the 
store,  J.  H.  Flemming,  one  of  the  plaintiffs, 
was  sworn  as  a  witness.  After  stating  that 
the  policy  was  issued  by  Crutcher  &  Co.  he 
was  asked  the  following  question:  "Please 
state  whether,  at  the  time  they  issued  this  pol- 
icy of  insurance,  they  had  notice  and  knew 
the  fact  that  you  kept  fireworks  for  sale  and 
on  hand  in  that  store,"  to  which  he  replied: 
'This  policv  was  issued  on  the  24th  day  of 
December,  1  believe,  at  a  time  when  our  stock 
of  fireworks  was  very  large,  and  on  exhibition; 
and  Mr.  Friborg  bought  fireworks  from  me 
during  that  Christmas,  and  knew  we  had  them 
for  sale."  Now,  no  express  waiver  of  the  con- 
dition forbidding  the  keeping  of  fireworks  is 
claimed,  and,  in  order  that  a  waiver  of  such 
condition  may  be  implied  from  the  issuance  of 
the  policy,  it  must  be  shown  that  it  was  issued 
with  knowledge  on  the  part  of  the  agent  that 
fireworks  were  kept,  and  the  burden  of  proof 
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to  show  this  is  on  the  plaintiffs.  But  the  wit- 
ness,  in  the  answer  above  quoted,  which  was 
all  the  testimony  on  this  point,  does  not  show 
that  the  agent  had  such  knowledge  at  the  time 
the  policy  was  issued.  It  does  not  necessarily 
follow  from  the  fact  that  fireworks  were  on 
exhibition,  or  that  one  of  the  agents,  after  the 
policy  was  issued,  purchased  fireworks  at  the 
stored  that  the  agent  issuing  the  policy  knew 
of  the  presence  of  such  fireworks.  The  fact 
that  one  of  the  agents  went  to  the  store  shortly 
after  the  policy  was  issued  to  purchase  fire- 
works is  a  circumstance  tending  to  show  that 
he  knew  that  fireworks  were  kept  there,  but 
the  witness  does  not  say  that  this  member  of 
the  firm  issued  the  policy.  The  agent  of  the 
insurance  company  was  a  partnership,  and  each 
member  of  the  firm  could  act  for  the  firm,  and 
issue  the  policy.  If  in  the  course  of  the  nego- 
tiatibns  for  this  policy,  and  before  it  was  is- 
sued, plaintiffs  had  notified  either  member  of 
the  firm  that  they  kept  fireworks  in  their  store 
this  would  have  been  notice  to  the  company, 
and  it  would  have  been  bound;  but  no  such 
notice  was  given.  The  knowledge  of  the  fire- 
works shown  here  was  acquired  by  the  asent, 
not  while  actine  for  the  company  or  his  firm, 
but  casually,  while  attending  to  his  own  affairs. 
To  make  this  knowledge  affect  the  company, 
it  must  be  shown  that  the  agent  afterwards, 
with  this  information  present  in  his  mind  issued 
the  policy,  or  consented  to  Its  issuance,  or  did 
some  act  in  the  course  of  his  duties  as  agent 
recognizing  the  continuing  validity  of  the 
policy.  The  Distilled  Sptrita  Caae,  78  U.  S. 
11  Wall.  856,  20  L.  ed.  167.  But  this  was  not 
shown,  or  at  least  it  was  not  so  conclusively 
shown  as  to  justify  us  in  saving  as  a  matter  of 
law  that  the  knowledge  of  the  agent  was  es- 
tablished. We  cannot,  therefore,  say  that  the 
error  heretofore  noticed  was  harmless,  for  the 
jury  may  not  have  found  that  the  agent  issu- 
ing the  policy  had  notice  of  the  fireworks,  and 
may  have  based  their  verdict  upon  a  belief  that 
the  forfeiture  was  waived  by  the  statement  of 
the  adjuster  that  the  company  would  insist 
upon  strict  proof  of  loss  under  the  terms  of  the 
policy. 

Several  other  rulings  of  the  court  have  been 
called  to  our  attention  and  considered,  but,  ex- 
cept as  above  stated,  we  do  not  discover  that 
the  court  committed  any  material  error. 

We  agree  with  counsel  for  appellant  that  in- 
struction No.  2  given  bv  the  presiding  judee 
is  slightly  defective  in  form,  and  it  is  possible 
that  it  might  be  misunderstood.  We  feel  sure 
that,  if  the  attention  of  the  judge  had  been 
called  to  the  defect,  it  would  have  been  cor- 
rected. It  does  not  appear  that  his  attention 
was  called  to  it,  or  that  appellant,  during  the 
trial  in  the  circuit  court,  objected  to  the  in- 
struction on  that  ground,  and  a  general  objec- 
tion is  not  sufficient  to  raise  such  a  question  ii> 
this  court. 

For  the  error  indicated,  the  judgment  ia  re- 
versed^  and  a  new  trial  ordered. 
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NORWALK    STREET    RAILWAY  COM- 
PANY'S APPEAL. 

(69  Conn.  576.) 

1.  The  incapacity  of  the  legrialature  to 
execute  a  power  which  is  essentially 
and  merely  a  Judicial  power,  and  of  tbe 

judiciary  to  execute  a  power  which  is  essentially 
and  merely  a  lefrislatlve  power,  as  well  as  tbe 
limitation  off  the  meanin?  of  legislative  power 
by  force  of  certain  primary  principles  of  gov- 
ernment fairly  embodied  in  tbe  Constitution,  and 
by  the  necessities  involved  in  the  separation  and 
independence  of  distinct  departments  of  govern- 
ment, is  fundamental  to  the  very  existence  of 
constitutional  government  as  established  in  the 
United  States. 

8.  A  superior  court  or  Jud^e  thereof 
cannot  validly  exercise  a  power  which  is  not 
''a  judicial  power^^  within  the  meaning  of  the 
Constitution. 

8.  An  orij^al  application  to  a  superior 
court  or  Jud^  thereof  for  the  approval 
and  adoption  or  modification  of  a  plan 
for  the  location  and  construction  of  a 
street  railway*  including  tbe  determination 
of  the  streets  to  be  occupied  and  the  location  as  to 
grade  and  center  line  of  the  street,  as  well-  as 
changes  to  be  made  in  tbe  street  or  kind  and  qual- 
ity of  track  to  be  used,  the  motive  power  and 
method  of  applying  It,  does  not  call  for  the  exer- 
cise of  a  judicial  power  within  the  meaning  of  the 
€on8titution,although  the  application  is  called  an 
appeal  and  is  made  after  the  refusal  or  neglect  of 
localfauthorltles  to  give  notice  of  their  decision 
on  tbe  plan  within  sixty  days  after  it  is  presented 
to  them;  and  this  is  by  statute  deemed  to  be  a  re- 
fusal.on  their  part  to  approve  and  accept  the 
plan. 

(BalilwUu  J'^  di88ent8.) 

(July  13, 1897.) 

APPEAL  by  the  City  of  Norwalk  from  a 
judgment  of  the  Superior  Court  for  Fair- 
field County  establishing  a  plan  for  the  loca- 
tion and  construction  of  a  railway  in  some  of 
the  city  streets.    Reversed, 

Statement  by  Hamersley*  J. : 

The  petition  in  this  case  represents  that  on 
April  4,  1896,  the  Norwalk  Street  Railway 
Company  presented  a  plan  for  the  location  and 
construction  of  its  railroad  in  the  streets  of 
the  city  of  Norwalk,  to  the  mayor  and  coun- 
cil of  said  city,  and  that  the  mayor  and  coun- 
cil failed  to  notify  the  petitioners,  within  sixty 
days  of  that  date,  in  writing,  of  their  decision 
upon  said  plan,  and  asks  the  judge  to  accept 
or  modify  the  same  as  he  might  deem  equita- 
ble. Due  service  of  the  petition  was  made. 
Upon  the  hearing,  the  mayor  and  council 
moved  that  the  '^appeal"  be  dismissed,  "be- 
cause the  questions  raised  by  this  appeal  in 


j  volve  only  the  consideration  and  deterroiDation 
of  matters  not  of  a  judicial  character,  and  the 
tribunal  to  which  tbe  appeal  is  taken  has  no 
jurisdiction  to  hear  and  determine  any  matters 
except  those  of  a  judicial  character."  This 
motion  was  denied,  and  the  judge  rendered  a 
judgment  accepting  and  adopting  a  plan  (bein^ 
the  plan  presented  to  the^  mayor  and  council, 
modified  in  some  respects)  for  the  location  and 
construction  of  the  railroad.  The  only  ques- 
tions raised  by  the  assignment  of  errors,  and 
pressed  in  argument,  were:  Can  tbe  "supNerior 
court  or  a  judge  thereof  validly  exercise  a 
power  which  is  not  a  "judicial  power,"  within 
the  meaning  of  the  Constitution?  Was  tbe 
action  of  the  judge  in  this  case  an  exercise  of 
such  judicial  power? 

Messrs.  Goodwin  Stoddard  and  Ed- 
ward M.  liockwood,  for  the  City: 

The  Federal  Constitution  and  the  Constitu- 
tions of  all  the  states  contain  a  provision  cal- 
culated and  intended  to  assign  the  functions  of 
government  to  three  separate  and  distinct  de- 
partments: the  legislative,  the  executive,  and 
the  judicial.  This  provision  is  regarded  as 
fundamental. 

The  Federalist,  Nos.  47,  78,  81;  Cooley, 
Const.  Lim.  44;  3  Daniel  Webster's  Works. 
p.  29;  Hayhurn's  Case,  2  U.  8.  2  Dall.  409,  1 
L.  ed.  436;  United  States  v.  Ferreira.  54  U.  S. 
18  How.  40.  14  L.  ed.  42;  Be  Senate  of  the 
State,  10  Minn.  78. 

Even  if,  by  the  unusual  condition  prevailing 
in  Connecticut,  the  legislature  is  vested  with 
some  powers  properly  belonging  to  another 
department,  nevertheless,  in  other  respects,  the 
principles  underlying  constitutional  govern- 
ment are  in  force,  and  prevent  the  imposition 
of  nonjudicial  duties  upon  the  courts 

Starr  v.  Pease.  8  Conn.  547;  Day  v.  Cutler, 
22  Conn.  625;  Wheelefs  Appeal,  45  Conn.  306: 
Broxon  v.  (TConneH,  66  Conn.  432,  4  Am.  Rep. 
89. 

The  functions  of  .the  three  departments  of 
government  are  clearly  defined  in: 

Wayman  v.  Southard,  23  U.  8.  10  Wheal. 
46,  6  L.  ed.  263;  Oreenough  v.  Greenough,  11 
Pa.  489.  51  Am.  Dec.  567;  Hawkins  v.  Tie 
Governor,  lArk.  691, 83  Am.  Dec.  346;Coolev, 
Const.  Lim.  Ill,  115;  Bates  y.  KimbaU,  2  6. 
Chip.  (Vt.)  77;  MerHll  v.  Sherburne,  1  N. 
H.  199,  8  Am.  Dec.  52;  Taylor  v.  Place,  4  R 
I.  824;  Auditor  of  State  v.  Atchison,  T.  d:  S. 
F.  R.  Co.  6  Kan.  500,  7  Am.  Rep.  575. 

Instances  of  legislative  attempts  to  force  non- 
judicial duties  upon  tbe  courts  have  been 
somewhat  infrequent.  The  usual  breach  of 
the  constitutional  provisions  has  been  by  an 
assumption  of  power,  and  not  by  attempted 
delegation  to  an  unwilling  judiciary.  But  the 
question  has  at  times  arisen  in  the  same  form 
as  in  the  present  suit. 

Haybum's  Case,  2  U.  8.  2  Dall.  409,  1  L.  ed. 


Note.— Aa  to  the  limitation  of  the  power  of  tbe    dlclal  questions,  see  also  State,  Adams  Countv.  v. 


courts  to  Judicial  matters,  see  also  State,  Pauly,  v. 
Circuit  Court  Judge  (N.  J.)  1  L.  R,  A.  86;  White 
County  Comr8.v.  Gwln  dnd.)  22  L.  R.  A.  402;  Frencb 
V.  State,  Harley  (Ind.)  29  L.  R.  A.  113. 

For  some  cases  on  tbe  question  as  to  what  are  Ju- 
89  L.  R.  A. 


Cunningham  (Wis.)  15  L.  R.  A  661;  State,  Lamb.  v. 
Cunningham  (Wis.)  17  L.  R.  A.  146;  Parker  ▼.  State. 
Powell  (Ind.)  18  L.  R.  A.  567;  Atty.  Gen.,  Werta.  t. 
Rogers  (N.  J.)  23L.  R.  A.  854. 
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436;  United  States  v.  Ferreira,  54  U.S.  18 
How.  40,  14  L.  ed.  42. 

Id  another  class  of  cases  the  legislature  has 
attempted  to  delegate  the  power  of  taxation. 
This  is,of  course,  plainly  a  legislative  function. 

Bees  V.  Watertown,  86  11.8. 19  Wall.  107,  22  L. 
«d.  72;  Heine  v.  Letee  Camrs.  86  U.  S.  19  Wall. 
655,  22  L.  ed.  228;  State,  Munday,  v.  Rahwny, 
43  N.  J.  L.  838;  McLean  County  Precinct  v. 
Deposit  Bank,  81  Ky.  254;  Tillman  v.  Cocke, 
9  Baxt.  429;  Oalesburg  v.  Hawkinsan,  75  111. 
152;  PeoplCy  Shumway,  v.  Bennett,  29  Mich. 
451,  18  Am.  Rep.  107;  PeopU  v.  Carpenter.  24 
N.  Y.  86;  State  v.  Armstrong,  3  Sneed,  634; 
People  V.  Nevada,  6  Cal.  143;  IjOthrop  v.  6'if^d- 
mflw,  42  Conn.  683;  State,  Hovey,  v.  Noble,  118 
Ind.  359,  4  L.  R.  A.  101. 

The  duties  required  of  the  court  in  hearing 
an  appeal  under  this  act  are  not  judicial,  nor 
to  be  performed  in  a  judicial  manner,  and 
the  act  is  therefore  unconstitutional  and  void. 

Mes»rs.  John  W.  Ailing^  and  Geor§^e 
D.  WatrouB*  for  the  Railway  Company: 

The  general  argument  which  supports  the 
proposition  of  the  city  is,  that  the  three  de- 
partments of  the  government,  the  legislative, 
executive,  and  judicial,  are  distinct,  separate, 
and  independent  of  each  other;  and  that  the 
assumption  of  any  of  the  powers  appropriate 
to  one  is  an  unconstitutional  invasion  of  the 
province  peculiar  to  one  of  the  others.  If  this 
proposition  be  true,  and  the  argument  sound, 
no  duty  of  any  kind  could  be  imposed  by  law 
upon  a' judge,  which  is  not  strictly  judicial  in 
its  nature. 

Starr  v.  Pease,  8  Conn.  547;  Wheeler's  An- 
peal,  45  Conn.  306;  People,  Smith,  v.  Twelfth 
Dibt.  Judge,  17  Cal.  548. 

In  its  last  analysis  the  distinction  between 
•executive  and  judicial  officers  is  lost  in  meta- 
physics. 

2  Eaton's  Cyclopaedia  of  Political  Science, 
p.  640. 

A  judge  will  be  none  the  less  a  judicial  offi- 
cer because  some  duties  he  may  have  to  per- 
form are  administrative  in  their  character;  nor 
will  an  administrative  become  a  judicial  officer 
simply  because  some  acts  which  he  may  be  re- 
quired to  perform  may  be  to  some  extent  ju- 
dicial in  their  character. 

Waldo  V.  Wallace,  12  Ind.  583;  Mills  v.  Brook- 
lyn, 32  N.  Y.  497;  Den,  Murray,  v.  Hoboken 
jMnd  &  Iinprov.  Co.  59  U.  S.  18  How.  280,  15 
L.  ed.  376;  Be  District  Attorney,  28  Fed. 
Rep.  26. 

The  power  involved  in  the  case  at  bar  is  cer- 
tainly not  legislative. 

Wolfed.  McCaull,  76  Va.  880. 

The  real  question  involved  in  cases  of  this 
character  would  seem  to  be  this:  Do  public 
convenience  and  necessity  require  the  construc- 
tion of  the  railroad  according  to  the  plan  sub- 
iilitted  by  the  company,  or  otherwise?  This 
question  is  pre  eminently  a  judicial  one,  and 
our  statutes  and  reports  contain  numerous  in- 
stances of  the  exercise  of  such  powers  by  the  su- 
perior court.  This  question  ought  to  be  regard- 
ed as  no  longer  open  for  discussion  in  this  state. 

Central  B.  dh  Electric  Go's  Appeal,  67  Conn. 
197;  Hopson's  Appeal,  65  Conn.  146. 

The  statute  of  1895  was  drawn  in  close  anal- 
ogy to  the  statute  allowing  an  appeal  from  an 
•order  of  the  railroad  commissioners  to  the  su- 
^9  L.  R.  A. 


perior  court,  and  also  to  those  statutes  which 
permit  a  layout  of  a  highway  by  the  superior 
court.  The  validity  of  these  statutes  has  been 
repeatedly  affirmed. 

Rev.  Stat.  1784,  pp.  95-97;  Loekwood  v. 
Qreg</ry,  4  Dav,  407;  Gen.  Stat.  §§2669,  2777. 
3233.  3245:  People  v.  Long  Island  B.  Co.  184 
N.  Y.  506;  Chicago,  M.  dt  St.  P.  B,  Co,  v. 
Minnesota,  Railroad  dt  W.  Commission,  184 
U.  S.  419,  32  L.  ed.  972,  3  Inters.  Com.  Rep. 
209;  Conington  db  L,  Tump.  Boad  Co.  v.  Sand- 
ford,  164  U.  8.  578,  41  L.  ed.  560. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

The  act  of  1893*  confers  upon  city  councils 
certain  powers  in  establishing  regulations  for 
the  location,  construction,  and  operation  of 
street  railways,  and  requires  a  council,  if  re- 
quested by  a  railway  company,  to  take  some 
action  within  sixty  da^s,  and  to  notify  the 
company  in  writing  of  its  action.  Whenever 
a  council  fails  to  give  such  written  notice,  the 
act  of  1895f  confers  the  same  powers  upon  the 
* 'superior  court  or  any  judge  thereof,"  to  be 
exercised  on  application  of  a  railway  com- 

♦Pub.  Acts  1898.  chap.  1(J9.  provides  as  follows: 
"Sec.  2.  Whenever  any  railway  compaay  shall  have 
been  ohartered  by  the  Reneral  assembly  of  this 
state  for  tbe  purpose  of  operatinfr  street  railways 
in  any  town,  city,  or  borough,  or  whenever  any 
such  corporation  already  organized  bas  been  or 
sball  he  Riven  the  rlgbt  to  lay  additional  tracks  in 
any  such  town,  city,  or  l)orouffb.  or  wbenever  any 
street  railway  company  sball  desire  to  change  its 
motive  power,  before  such  company  sball  proceed 
to  construct  such  railway,  lay  additional  tracks,  or 
change  its  motive  power,  it  shall  cause  a  plan  to  be 
made  showing  tbe  highway  or  hl^bwaye.  street  or 
streets,  in  and  through  which  it  proposes  to  lay  its 
tracks,  tbe  location  of  tbe  same  as  to  grade  and  to 
tbe  center  line  of  said  streets  or  highways,  such 
change,  or  changes,  if  any.  as  are  proposed  to  be 
made  in  any  street  or  highway,  the  kind  and  qual- 
ity of  track  to  t)e  used,  and  the  method  of  laying 
the  same,  the  motive  power  to  be  used  in  propell- 
ing its  cars,  and  the  method  and  manner  of  apply- 
ing tbe  same,  which  said  plan  sball  be  presented  to 
the  mayor  and  court  of  common  council  of  any 
such  city,  the  selectmen  of  any  such  town,  or  tbe 
warden  and  burgesses  of  any  such  borough  within 
their  respective  Jurisdictions,  wno  shall  thereupon, 
upon  public  notice,  proceed  to  a  bearing  of  all  per- 
sons interc8t(*d  therein,  and  after  such  hearintrs 
may  ftccept  and  adopt  such  plan,  or  make  such 
modlAcatlons  therein,  as  to  them  shall  seem  proper, 
and  shall  within  sixty  days  after  the  presentation 
of  such  plan  to  the  local  authorities,  notify  said 
company  m  writing  of  their  decision  thereon,  and 
of  such  moditications  therein  as  they  may  deem 
proper.  Tbe  refusal  or  neglect  of  any  such  local 
authority  to  notify  said  company  of  its  decision 
within  said  period  of  sixty  days  as  aforesaid  shall 
be  deemed  to  be  a  refusal  to  approve  and  accept 
said  plan  as  presented  by  said  company.  Nothing 
in  this  act  shall  be  construed  so  as  to  prevent  such 
street-railway  company  from  presenting  to  such  lo- 
cal authorities  a  plan  or  plans  as  heretofore  pro- 
vided, until  paid  etreet-railwav  company  and  local 
authorities  shall  agree  upon  the  same,  and  no  such 
company  sball  construct  such  railway,  lay  addi- 
tional tracks,  or  change  its  motive  power  except 
in  accordance  with  a  plan  approved  by  tbeauthor- 
iilps  aforesaid," 

tPub.  Acts  1806.  chap.  283.  provides  as  follows: 
*'8ec.  1.  Whenever  the  warden  and  burgesses  of 
any  borough,  the  mayor  and  common  council  of 
any  city,  or  tbe  selectmen  of  any  town,  shall  make, 
pass,  or  render  any  decision,  denial,  order,  or  di- 
rection with  respect  to  any  matters  relatinor  to 
street  railways  which,  by  virtue  of  any  public  or 
private  act  or  resolution,  now  are,  or  may  hereaft- 
er be.  within  the  respective  Jurisdictions  of  such 
warden  and  burgesses,  mayor  and  common  coun- 
cil, or  selectmen,  any  street-railway  company  af- 
fected thereby  may  appeal  from  any  such  decision. 
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paDy«  and  calls  this  application  an  "appeal." 
The  power  so  conferred  on  the  court  is  de- 
scribed in  the  act  of  1898  as  the  power  to  ap- 
prove and  adopt  a  location  and  lay  out  a  street 
railway,  with  such  modifications  therein  as 
shall  seem  proper,  in  respect  to  the  streets  to 
be  occupied,  the  location  of  the  same  as  to 
grade  and  to  the  center  line  of  the  streets,  and 
changes  to  be  made  in  the  street,  the  kind  and 
quality  of  the  track  to  be  used,  the  motive 
power  to  be  used,  and  the  method  ot  applying 
the  same.  Can  such  powers  be  conferred  on 
the  superior  court?  The  limitation  of  their 
exercise  to  cases  where  there  has  been  a  prior 
failure  of  the  municipal  board  to  act  cannot 
affect  the  principle  involved.  If  the  legisla- 
ture can  confer  the  power  in  a  limited  class  of 
cases  by  calling  an  orijzinal  application  for  its 
exercise  an  "appeal,"  it  can  confer  the  power 
in  all  cases  without  limitation. 

This  court  has  said  in  Brown  v.  CGonnell, 
86  Conn.  432,  446,  4  Am.  Rep.  89:  "No 
judicial  power  is  vested  by  the  Constitution  in 
the  general  assemblv,  either  directly  or  as  an 
incident  of  the  legislative  power,  and  tbe  gen- 
eral assembly  cannot  confer  it.  .  .  .  It  was 
one  of  the  objects  which  the  people  had  in 
view,  in  framing  and  adopting  the  Constitu- 
tion, to  devest  the  general  assembly  of  all 
judicial  power.  .  .  .  While  the  entire  legis- 
lative power  is  vested  in  the  general  assem- 
bly, the  judicial  power  is  separated  from  it, 
and  vested  in  tbe  courts  'as  a  separate  magis- 
tracy.' It  is  obvious  .  .  .  that  the  judicial 
power  is  not  conferred  by  the  general  assem- 
D'y,  but  vests,  by  force  of  the  Constitution,  in 
the  courts.  ...  It  was  therefore  compe- 
tent for  them  [the  legislature]  to  provide  for 
the  organization  of  the  court  in  question  [a 
city  police  court],  and  to  define  the  jurisdiction 
it  should  possess;  and,  when  so  constituted, 
the  judicial  power  of  the  state  vested  in  it,  by 
force  of  the  Constitution,  to  the  extent  of  the 
jurisdiction  so  defined."  In  an  opinion  by 
Judges  Hinman,  Sanford,  Hutlcr,  and  Dutton, 
the  Constitution  is  thus  defined:  "The  Consti- 
tution of  the  state,  framed  by  a  convention 
elected  for  that  purpose,  and  adopted  by  the 
people,  embodies  their  supreme  original  will  in 
respect  to  the  organization  and  perpetuation  of 
a  state  government,  the  division  and  distribu- 
tion of  its  powers;  the  officers  by  whom  those 
powers  are  to  be  exercised:  and  the  limitations 
necessary  to  restrain  the  action  of  each  and  all 
for  the  preservation  of  the  rights,  liberties, 
and  privileges  of  all;  and  is  therefore  the  su- 
preme and  paramount  law,  to  which  the  legis 
lative,  as  well    as  every  other  branch  of  the 


government,  and  every  ofllcer  in  the  perform- 
ance of  his  duties,  must  conform.  Whatever 
that  supreme  original  will  prescribes,  the  gen- 
eral assembly,  and  every  officer  or  citizen  to 
whom  the  mandate  is  addressed  must  do;  and 
whatever  it  prohibits,  the  general  assembly 
and  every  officer  and  citizen  must  refrain  from 
doing;  and  if  either  attempt  to  do  that  which 
is  prescribed  in  any  other  manner  than  that 
prescribed  or  to  do  in  any  manner  that  which 
is  prohibited,  their  action  is  repugnant  to  that 
supreme  and  paramount  law,  and  invalid.'*^ 
Opinion  of  the  Judges,  80  Conn.  593 

It  is  claimed  that  Wheeler's  Appeal^  45  Conn. 
813,  recognizes  a  sovereign  power  in  the  legis- 
lature, not  derived  from  the  Constitution,  in 
addition  to  that  embraced  in  the  grant  of  leg- 
islative power,  and  unrestrained  by  the  division 
of  the  powers  of  government  into  distinct  de- 
partments; and  this  case  is  relied  on  as  justi- 
fying  tbe  legislation  now  in  question.  It  is. 
unnecessary  to  discuss  the  precise  point  deter- 
mined by  the  judgment  in  Wheeler's  Appeal,  but 
the  ground  on  which  the  opinion  seeks  to  Jus- 
tify the  judgment  is  erroneous.  It  is  this: 
The  opinion  says  it  is  "obvious  from  the  past 
history  of  our  own  jurisprudence  and  long- 
continued  legislative  practice  that  we  have  re- 
served a  much  larger  field  for  legislative  action 
than  has  ever  been  recognized"  in  other  states. 
This  divergence  is  due  *'in  part,  perhaps  prin- 
cipally, to  the  very  extensive  powers  which 
were  originally  conferred  on  the  general  as 
sembly  by  the  charter  of  Connecticut.  Under 
the  authority  of  this  charter,  our  general  as 
sembly  exercised  executive  and  judicial  as  well 
as  legislative  functions.     .     .  Upon  the 

adoption  of  our  Constitution  in  1818.  whicli 
by  article  II.  divided  the  powers  of  govern- 
ment, ...  it  was  .  .  .  logical  to  hold 
that  all  judicial  functions  of  the  general  as- 
sembly were  at  an  end;  and  this  claim  was 
made  at  an  early  day,  but  was  not  accepted  by 
this  court.  Starr  v.  Fease,  8  Conn.  547;  Dap 
V.  Outler.  22  Conn.  625;  Hooth  v.  Woodbury,  ^ 
Conn.  126.  ...  If,  then,  an  act  of  the 
state  legislature  is  not  against  natural  justice 
or  the  national  Constitution,  and  it  does  not 
appear  affirmatively  and  expressly  that  there  is 
some  provision  in  ihe  Constitution  forbidding 
it,  we  must  hold  it  to  be  intra  vire^ hud  valid.'* 

There  are  no  affirmative  and  express  pro- 
visions in  the  Constitution  forbidding  the  exer- 
cise by  the  general  assembly  of  ihe  equity 
jurisdiction  which  in  former  days  was  exclu- 
sively exercised  by  the  "general  court;"  and  so 
the  proposition  asserted  is  broad  enough  to 
jusiiiy  ads  of  the  general  assembly  adminis- 


denlal,  direction,  or  order  within  thirty  days  from 
the  service  or  notice  upon  such  street- rnll  way  com- 
pany of  the  rendition,  maklnir,  or  passaHre  of  such 
decision,  denitil.  direction,  or  order  to  tbe  superior 
court,  or  any  Jud^e  thereof;  such  appeal  shall  be 
by  i>etition  to  such  court  or  Jud^e,  and  shall  state 
specifically  the  portion  or  portions  of  such  deci 
slon.  denial,  direction,  or  order  appealed  from,  and 
the  reasons  of  such  appeal;  and  such  court  or 
judi?e  shall  order  such  notice  as  may  be  deemed 
reasonable  to  bo  j?iven  to  such  selectmen,  mayor, 
and  common  council,  and  warden  and  burgess^ 
of  tbe  time  and-  place  of  appearance  In  answer  to 
8uc.b  petition,  and  upon  tbe  time  fixed  for  appear- 
ance and  answer,  or  as  soon  thereafter  as  said  court 
or  judfre  shall  order,  such  appeal  shall  be  tried  by 
said  court  or  Judsre,  and  said  court  or  judge  shall 
make  such  orders  in  reference  to  said  matters  ap- 
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pealed  from  as  may  by  It  or  him  be  deemed  equita- 
ble in  tbe  premises,  and  the  decision  of  said  court 
or  jud^e  shall  be  final  and  conclusive  upon  tbe 
parties.  And  whenever  such  warden  and  bur- 
fresses,  mayor  and  common  council,  or  aelecstmeti 
shall,  under  tbe  provisions  of  «  2  of  chap,  clrfx.  of 
tbe  Public  Acts  of  1898.  be  deemed  to  have  refused 
TO  approve  and  accept  any  plan  presented  by  tmy 
street-railway  company,  said  street-railway  com- 
pany shall  have  a  like  right  of  appeal  tberef  mm  to 
said  superior  court,  or  any  Judge  thereof:  and  said 
court  or  Judge  shall  have  tbe  same  powers  with 
reference  to  said  plan  and  the  acceptance  or  modi- 
fication thereof  that  said  principal  authorities 
would  have  had  under  the  provisions  of  said  act» 
and  may  make  all  such  orders  with  refereoce- 
thereto  as  may  k>e  deemed  equitable." 
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tering  this  branch  of  jurisprudence.  Such  a 
doctrine  is  subversive  of  the  American  idea  of 
•constitutional  government.  It  affirms  that  the 
checks  established  by  t^e  division  of  ^vem- 
mental  power  have  no  existence  in  this  state; 
that  when  the  Constitution  says,  "The  powers 
of  government  shall  be  divided  into  three 
distinct  departments,  and  each  of  them  con- 
fided to  a  separate  magistracy/'  it  means: 
'*The  general  assembly  shall  exercise  every 
power  of  sovereignty  which  it  is  not  forbidden 
■to  exercise  by  some  affirmative  and  express 
provision  of  the  Constitution;"  that  the  man- 
date, '*The  legislative  power  of  this  state  shall 
be  vested  in  two  distinct  houses,  to  be  styled 
the  'general  assembly/  "  does  not  mean  what 
it  says,  but  means,  'The  governor  and  council 
and  house  of  representatives  in  general  court 
assembled"  shall  continue,  under  the  style  of 
-the  * 'general  assembly,"  to  exercise  the  su- 
preme power  of  the  state  in  all  matters  what- 
•ever  not  forbidden  by  some  affirmative  and  ex- 
press provision  herein  contained;  that  the 
mandate,  "The  Judicial  power  of  the  state 
shall  be  vested  in  the  supreme  court  of  errors, 
the  superior  court/'  etc.,  means  nothing,  or 
means,  "such  portion  of  the  judicial  power  as 
the  general  assembly  shall  not  exercise  bv  it- 
self or  other  agcDcies."  This  doctrine  origin- 
ates in  an  expression  in  an  opinion  of  Daggett, 
.J.,  in  Starr  v.  Pease,  8  Conn.  547  (Hosmer 
and  Bissell,  JJ.,  concurred  in  the  judgment, 
and  Peters.  J.,  dissented),  an  expression  not 
necessary  to  support  the  judgment  rendered, 
for  the  validity  of  a  legislative  divorce — the 
matter  in  dispute — must  rest  on  the  claim 
that  it  is  a  law  fixing  a  status  on  grounds 
•of  public  policy,  and  is  not  a  mere  adjudi- 
cation of  private  rights.  Maynard  v.  Hill 
125  U.  S.  190,  81  L.  ed.  654  Judge  Dag- 
gett says  that  it  is  urged  that  by  the 
"New  Constitution"  there  is  an  entire  separa- 
tion of  the  legislative  and  judicial  depart- 
ments, and  that  now  the  legislature  can 
pass  no  act  not  clearly  warranted  by  the  Con- 
stitution; that  precisely  the  opposite  of  this  is 
true;  that  from  the  settlement  of  the  state  there 
have  been  certain  fundamental  rules  by  which 
power  has  been  exercised,  which  were  embod- 
ied in  an  instrument  called  by  some  a  "consti- 
tution" and  by  others  a  "charter;"  that  the 
charter  gave  extensive  power  to  the  legislature, 
and  left  everything  almost  to  their  will;  that, 
when  the  new  Constitution  was  framed,  it 
adopted  a  bill  of  rights,  provided  for  the  elec- 
tion and  appointment  of  certain  organs  of  the 
government,  such  as  the  legislative  and  other 
departments,  and  imposed  on  them  certain  re- 
straints; that  it  found  the  state  sovereign  and 
independent,  with  a  legislative  power  capable 
of  maklDg  all  laws  necessary  for  the  good  of 
the  people,  not  forbidden  by  the  United  States 
Constitution,  nor  opposed  to  sound  maxims  of 
legislation,  and  left  them  in  the  same  condi- 
tion, except  so  far  as  limitations  were  pro- 
vided. This  statement  was  substantially  re- 
peated in  Pratt  v.  Allen,  13  Conn.  124,  although 
the  judgment  in  that  case  was  supported  on 
other  grounds.  In  some  respects  the  views  of 
those  engaged  in  framing  a  constitution,  as  to 
its  meaning,  are  entitled  to  peculiar  regard, 
but  not  in  all  respects,  and  especially  not  as  to 
the  extent  of  the  radical  change  involved  in 
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the  adoption  of  a  written  constitution.  Such 
a  change  brought  into  existence  an  absolutely 
new  branch  of  lurisprudence,  which  judges 
trained  under  a  different  and  antagonistic  sys- 
tem were  not  peculiarly  fitted  to  comprehend. 
In  Starr  v.  PeoM,  however,  the  only  judge 
who  was  a  member  of  the  convention  of  1818 
emphatically  dissented.  The  error  of  Judge 
Daggett  was  fundamental.  It  was  based  on 
the  denial  of  the  essential  meaning  of  a  written 
constitution. 

Prior  to  1818  the  whole  sovereign  power  was 
exercised  by  the  people,  unrestrained  by  any- 
thing except  their  present  will,  through  a 
body  of  magistrates  chosen  annually,  and 
deputies  chosen  semiannually.  This  was  a 
democracy,  as  close  to  a  pure  democracy 
as  it  is  possible  for  a  representative  govern- 
ment to  be.  There  were  certain  forms  es- 
tablished by  legislation,  and  certain  funda- 
mental principles  generally  acknowledged  as 
true  and  important;  but  there  was  no  power 
that  could  enforce  them.  They  depended  on 
the  unrestrained  will  of  the  people,  as  ex- 
pressed semiannually.  This  body  of  laws  and 
customs  might  be  broadly  called  a  "constitu- 
tion." But  they  were  not,  and  the  govern- 
ment was  not  a  constitutional  government,  in 
the  American  sense,  which  was  then  taking 
definite  shape,  through  the  infiuence  of  the 
United  States  Constitution.  There  was  no 
fundamental  law  made  by  the  sovereign—the 
people—embodying  their  supreme  original 
will,  in  pursuance  of  which,  and  in  accord- 
ance with  which  alone,  governmental  power 
could  be  exercised.  Such  a  law  is  in  its  very 
nature  a  grant  of  power;  a  grant  by  the  sov- 
ereign to  the  governmental  agencies  estab- 
lished; a  grant  for  the  very  purpose  of  prevent- 
ing the  sovereign  from  itself  exercising  the 
powers  granted  (for  such  exercise  by  the  sov- 
ereign roust,  of  necessity,  be  unrestrained  and 
arbitrary).  And  so  the  grant  is  made  to  three 
distinct  departments  or  magistracies,  each  de- 
riving its  delegated  power  direct  from  the  sov- 
ereign, through  the  Constitution.  The  only 
sense  in  which  a  constitution  may  be  termed  a 
"limitation,"  rather  than  a  grant  of  power,  is 
that  the  power  granted  to  each  department  is 
given  broadly,  and  covers  the  whole  range  of 
that  division  of  power,  except  as  limited  by  the 
Constitution.  It  was  this  new  form  of  gov- 
ernment that  the  people  demanded  and  estab- 
lished in  1818.  It  was  this  new  form  of  gov- 
ernment that  the  advocates  of  the  so  called 
"charter  government"  for  thirty  years  success- 
fully opposed.  They  claimed  that  they  had  a 
constitution,  because  they  did  not  realize  what 
a  constitution  meant,  or  were  afraid  of  the  re- 
straints it  imposed.  The  idea  of  a  constitu- 
tion was  centered  in  the  separation  of  judicial 
and  legislative  powers,  and  the  grant  of  each 
power  to  a  distinct  magistracy.  On  this  the 
fight  for  change  of  government  was  largely 
made. 

When  the  legislature  that  called  the  conven- 
tion of  1818  met,  Governor  Wolcott  told  them 
that  their  mandate  for  the  people  was  "that 
the  legislative,  executive,  and  judicial  authori- 
ties of  our  own  government  be  more  precisely 
defined  and  limited,  and  the  rights  of  the  peo- 
ple be  declared  and  acknowledged/'  The 
committee  appointed  on  a  revision  of  the  form 
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of  civil  government,  in  their  report,  said  tbat 
the  state  was  "then  destitute  of  fuDdamental 
laws  defining  and  limiting  the  powers  of  the 
legislature;"  that  the  organization  of  the  differ- 
ent branches  of  the  government,  and  the  sepa- 
ration of  their  power,  rested  on  *'the  frail 
foundation  of  legislative  will  or  discretion." 
The  resolution  reported  by  them,  and  adopted 
by  the  legislature,  recommended  to  the  people 
of  the  state  to  assemble  and  choose  delegates 
who  should  meet  in  convention,  and,  if**by 
them  deemed  expedient,  proceed  in  the  forma- 
tion of  a  constitution  of  civil  government  for 
the  people  of  this  state*"  and  said  constitution, 
when  ratified  and  approved  by  the  people,  "shall 
be  and  remain  the  supreme  law  of  this  state." 
There  was  then  a  democracy  exercising  supreme 
power  through  deputies  chosen  semiannually, 
but  no  constitution  of  civil  government,  in  the 
American  sense  of  that  term.  In  these  depu- 
ties, when  a^embled  in  general  court,  con- 
sisted "the  supreme  power  and  authority  of 
this  state. "  When  so  assembled,  they  had  *  'the 
power  and  voice  of  all  the  freemen  deputing 
them;"  i.  «.,  the  whole  power  vested  in  the 
sovereign, — the  people.  By  virtue  of  this 
power  so  deputed,  they  recommended  to  their 
sovereign  to  abolish  the  existing  form  of  gov- 
ernment, to  establish  a  new  form  of  civil  gov- 
ernment, and  to  appoint  delegates  to  frame  a 
constitution  for  that  purpose,  which,  when 
adopted  by  the  sovereign,  should  be  a  perma- 
nent grant  of  his  power  to  the  agencies  therein 
named,  under  the  limitations  therein  expressed. 
This,  again,  was  declared  when  the  conven- 
tion met,  and  "resolved  that  this  convention 
do  deem  it  expedient  to  proceed  at  this  time  to 
form  a  constitution  of  civil  government  for 
the  people  of  this  state."  The  Constitution 
adopted  declared  that  the  people  of  Connecti- 
cut, grateful  for  having  been  permitted  to  en- 
joy a  free  government  (t.  e.,  a  democracy),  in 
order  more  effectively  to  define  and  secure  the 
liberties  derived  from  their  ancestors  (i.  «..  the 
English  heritage  of  civil  liberty),  heretofore 
resting  on  "the  frail  foundation  of  legislative 
will  or  discretion,"  do  "ordain  and  establish 
the  following  Constitution  and  form  of  civil 
government." 

The  convention  adopted  the  Constitution  on 
September  15;  the  people  approved  and  rati- 
fied it;  and  on  October  12,  1818,  it  became  the 
Constitution  of  civil  government  of  the  people 
of  Connecticut.  On  that  day  and  thereafter 
all  powers  of  government  were  exercised  only 
by  virtue  of  the  authority  granted  in  that  instru- 
ment. It  was  "the  original  supreme  will  of 
the  people,"  from  which  all  authority  was  de- 
rived. This  clearly  appears  from  §'3  of  art. 
10,  by  which  the  existing  rights  and  duties  of 
corporations  are  confined  and  established,  sub- 
ject to  the  regulations  contained  in  the  Con- 
stitution. Officers  previously  commissioned 
are  authorized  to  exercise  their  offices  until  the 
1st  of  June  following.  Laws  not  inconsistent 
with  the  Constitution  are  continued  in  force 
until  altered  or  repealed  in  pursuance  of  the 
Constitution;  and  the  general  court  to  be 
formed  in  October  is  granted  all  powers,  not 
repugnant  to  the  Constitution,  which  they 
now  possess,  until  the  first  Wednesday  of  May 
following.  When  it  is  remembered  that  the 
last  session  of  the  "general  court"  had  no 
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power  whatever,  except  that  granted  by  the 
Constitution,  the  theory  that  this  general  court 
handed  over  to  the  general  assembly  estab- 
lished by  the  Constitution  undefined  sovereign 
power,  not  derived  through  that  instrument, 
appears  in  its  naked  absurd ness.  No  declara- 
tion could  be  more  clear  and  specific  tbat  on 
October  12,  1818,  the  democracy  first  estab- 
lished in  1637  ceased  to  exist,  and  the  general 
court  or  assembly  through  which  the  powers 
of  that  democracy  had  been  exercised  was  then 
abolished,  and  every  power  of  government 
thereafter  exercised  found  its  authority  only 
in  the  Constitution  of  civil  government  then 
adopted  by  the  people  as  the  supreme  law  of 
the  state.  This  result  was  recognized  by  those 
who  had  opposed  as  well  as  by  those  who 
had  advocated  the  revolution."  William  L. 
Stone,  editor  of  the  Connecticut  Mirror. 
speaking  for  the  former,  said:  "Our  form  of 
government,  under  which  for  near  two  hun- 
dred years  all  have  enjoyed  privileges  and 
blessings  unknown  to  any  other  people  upon 
earth,  has  been  swept  away."  John  N.  Niles, 
editor  of  the  Hartford  Times,  speaking  for  the 
latter,  said:  "A  government  of  men  has  been 
superseded  by  a  government  of  laws.  .  .  . 
Distinct  and  independent  bodies  of  magistracy 
have  been  constituted;  their  powers  and  duties 
defined,  limited,  and  separated."  Trumbull, 
Hist.  Notes  Const.  Conv.  1818.  p.  59. 

The  forms  of  procedure  under  the  Constitn- 
tion  were  so  similar  to  those  under  the  former 
government,  and  were  so  largely  administered 
by  men  who  were  not  only  fixed  in  the  old 
ways  of  thought,  but  opposed  to  the  radical 
change  involved  in  the  adoption  of  a  consti- 
tution, that  it  is  not  strange  that  some  legisla- 
tion should  pass  unchallenged,  and  duSa  of 
judges  pass  current,  clearly  contrary  to  the 
supreme  law.  But  the  form  of  government 
established  in  1818  cannot  be  destroyed  in  that 
way.  This  change  in  the  structure  of  govern- 
ment was  a  pregnant  fact,  which  anyone  long- 
settled  in  the  belief  that  an  exercise  of  the 
whole  unrestrained  power  inherent  in  an  abso- 
lute democracy,  through  a  body  of  delegates 
frequently  chosen,  furnished  the  best  organic 
plan  for  ruling  a  commonwealth,  mi^ht  well 
find  it  difficult  to  accept  in  its  full  significance. 
The  views  of  Judge  Daggett,  as  expressed  in 
Starr  v.  Peaae^  on  the  effect  of  a  constitution, 
are  those  of  an  able  and  thoughtful  jurist;  but 
we  find  it  more  easv  to  reconcile  them  with 
the  traditions  in  which  he  had  been  educated, 
and  the  conditions  existing  during  the  greater 
part  of  his  long  and  extensive  practice  at  that 
bar  than  with  the  plain  provisions  of  the  Con- 
stitution itself.  It  was  the  expression  of  these 
views  that  led  up  to  the  dictum  in  WTuder^t 
Ap])eal.  The  other  two  cases  cited  do  not  sup- 
port the  dictum.  Day  v.  Cutler  was  an  action 
on  a  promissory  note,  which  involved  the  va- 
lidity of  a  legislative  divorce.  Ellsworth,  J., 
assumed  the  validity  of  the  divorce,  and  held 
tiie  note  ^cn  in  connection  with  it  to  be 
valid,  and  Waite,  J.,  concurred.  Hinman,  J., 
tried  the  case  below,  and  gave  no  opinion. 
Church,  Ch.  J.,  said:  "It  maybe  too  late 
now  to  discuss  the  question  whether,  since  Uie 
powers  of  this  government  were  separated  by 
the  Constitution  of  1818,  and  distributed  to  the 
distinct   executive,    legislative,  and    judicial 


1897. 


NoBWALK  Street  R.  Co.'s  Appeal. 


799 


departments,  respectively,  tbe  general  assem- 
bly can  constitutionally  "exercise  the  power  of 
granting  divorces.  This  has  been  doubted 
by  some  of  our  best  jurists."  But,  passing 
that,  he  held  that,  in  any  event,  the  note  in 
suit  was  not  valid;  and  in  this  opinion  Storrs, 
J.,  concurred.  Booift  v.  Woodbury  does  not 
support,  but  denies,  the  dictum.  The  court 
expressly  says  the  legislative  power  is  granted 
to  the  general  assembly  by  the  Constitu- 
tion. We  do  not  recall  a  case  that  neces- 
sarily depends  on  the  theory  of  Judge  Dag- 
gett,' followed  in  Wheeler* 8  Appeal,  unless 
it  be  that  case.  Other  utterances  of  this 
court  are  wholly  inconsistent  with  the  the- 
ory. In  the  opinion  of  the  judges  above  cited, 
the  true  meaning  of  a  Constitution  is  conclu- 
sively staled.  In  Brown  v.  0*  Connell,  36  Conn. 
482,  446, 4  Am.  Rep.  89,  the  power  of  the  leg- 
islature to  either  exercise  or  confer  judicial 
power  is  denied.  The  case  of  Re  Clark,  65 
Conn.  17,  41.  28  L.  R.  A.  242,  plainly  assumes 
that  the  legislature  is  confined  to  the  exercise 
of  legislative  power.  In  State  v.  Conlon.  65 
Conn.  478,  488,  31  L.  R.  A.  65.  we  say:  'The 
legislative  power  of  this  state  is,  in  the  broad- 
est terms,  vested  in  the  general  assembly.  This 
power  is,  in  a  certain  way,  defined  and  limited 
by  the  provisions  dividing  the  powers  of  gov- 
ernment into  distinct  departments,  and  by 
those  relating  to  the  operation  of  the  state  gov- 
ernment and  duties  of  particular  ofBcers.  But, 
unlike  the  Constitutions  of  many  states,  it  con- 
tains no  specific  limitations  on  the  exercise  of 
legislative  power,  except  some  slight  restric- 
tions in  one  or  two  recent  amendments.  The 
limitations,  however,  are  no  less  real,  and  per- 
haps more  effective,  than  if  phrased  in  specific 
terms."  In  State,  Bulkeley,  v.  Williams,  68 
Conn.  131,  149,  the  opinion  of  the  court  as- 
sumes that  only  legislative  power  is  granted  to 
the  general  assembly;  and  the  dissenting  opin- 
ion of  Andrews,  Ch.  J.  (in  this  matter  not  an- 
tagonizing the  majority),  states  that,  upon  the 
ratification  of  the  Constitution,  '*the  former 
government  by  |2:eneral  assembly  was  finally 
and  forever  dissolved.  The  people,  in  the  ex- 
ercise of  their  sovereignty,  established  a  new 
government  in  their  separate  and  independent 
departments,  whose  powers  were  to  be  exer- 
cised and  exercised  only,  in  accordance  with 
their  supreme  original  will,  embodied  in  the 
Constitution."    Page  169,  68  Conn. 

But  no  dicta  of  judges,  no  doubtful  or  im- 
proper legislation,  can  alter  the  plain  fact  that 
in  1818  the  people,  in  the  exercise  of  their  sov- 
ereignty, granted  to  the  general  assembly  then 
constituted  the  legislative  power,  and  forbade 
their  exercise  of  other  than  legislative  power 
(unless  specially  granted),  and  granted  to  this 
court  and  other  courts  then  constituted  the 
judicial  department. — the  judicial  power, — 
and  forbade  their  exercise  of  other  than  judi 
cal  power.  The  assertion  of  original  and  con- 
sistent opponents  of  a  constitution  that  the  vic- 
tory of  1818  was  a  barren  victory,  that  consti 
tutional  government,  as  known  to  the  people  of 
the  United  States,  is  unknown  to  Connecticut, 
and  that  the  fundamental  principles  of  consti- 
tutional law  have  here  no  existence,  however 
often  repeated,  cannot  affect  the  paramount 
authority  of  the  supreme  original  will  of  the 
people,  as  plainly  declared  in  the  Consitution 
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itself.  The  unequivocal  mandate  therein  con- 
tained, that  the  powers  delegated  or  granted 
by  the  sovereign, — the  people, — through  the 
Constitution,  shall  be  divided  into  three  dis- 
tinct departments,  and  those  belonging  to  each 
confided  to  a  separate  magistracy,  and  the 
equally  unequivocal  mandate  that  the  powers 
granted  to  the  general  assembly  (unless  by 
some  specific  provision)  shall  be  confined  to 
the  exercise  of  the  ''legislative  power  of  this 
state,"  and  the  powers  granted  to  the  judiciary 
shall  be  confined  to  the  exercise  of  '* the  judical 
power  of  the  state,"  are  binding  upon  this  court 
at  all  times.  These  mandates  are  the  voice  of  the 
sovereign,  speaking  ever  with  a  present  author- 
ity, from  which  there  is  no  escape.  The  in- 
capacity of  the  legislature  to  execute  a  power 
which  is  essentially  and  merely  a  judicial  power, 
and  of  the  judiciary  to  execute  a  power  whicb 
is  essentially  and  merely  a  legislative  power, 
as  well  as  the  limitation  of  the  meaning  of  leg- 
islative power  by  force  of  certain  primary  prin- 
ciples of  government  plainly  embodied  in  the 
Constitution,  and  by  the  necessities  involved 
in  the  separation  and  independence  of  distinct 
departments  of  government,  is  fundamental 
to  the  very  existence  of  constitutional  govern- 
ment, as '  established  in  the  United  States. 
Wilkinson  v.  Leland,  27  U.  8.  2  Pet.  627,  7 
L.  ed.  542;  Houston  v.  Williams,  18  Cal.  24. 
73  Am.  Dec.  565;  Taylor  v.  Porter,  4  Hill, 
140,  40  Am.  Dec.  274;  Cochran  v.  Van  8ur- 
lay,  20  Wend.  865, 32  Am.  Dec.  570;  Campbells 
Case,  2  Bland  (Ch.)  209,  20  Am.  Dec.  360. 
This  court  has  not  hesitated  to  affirm  and  ap- 
ply the  principle  here  involved.  Biown  v. 
(/Connoll,  36  Conn.  432,  446,  4  Am.  Rep.  89; 
Opinion  of  the  Judges,  30  Conn.  593;  Be 
Clark,  65  Conn.  17,41, 28  L.  R,  A.  242,and  State 
V.  Conlon,  65  Conn.  478,  488,  31  L.  R.  A.  55. 
We  believe  Wheeler* s  Appeal  to  be  the  only 
case  that  necessarily  may  involve  a  different 
view,  but  for  the  reasons  given  it  is  powerless 
to  change  the  principle.  The  Supreme  Court 
of  the  United  States  has  uniformly  held  that  a 
law  conferring  on  the  courts  a  power  which  is 
not  a  judicial  power,  wixhin  the  meaning  of  the 
Constitution,  is  unconstitutional,  and  that  such 
power  cannot  be  lawfully  exercised  by  the 
courts.  Note  by  court  on  United  States  v. 
Todd,  54  U.  S.  13  How.  53,  14  L.  ed.  47;  Ex 
parte  Siebold,  100  U.  S.  393,  25  L.  ed.  725. 

The  power  which  Judge  Hall  was  asked  to 
exercise  in  the  present  case  does  not  seem  to  us 
to  be  a  judicial  power,  within  the  meaning  of 
our  Constitution.  It  is  claimed  that  the  dif- 
ficulty of  defining  the  powers  of  government 
renders  impracticable  the  enforcement  by  this 
court  of  their  division,  and  so  makes  nugatory 
tbe  most  important  command  of  the  Constitu- 
tion. A  difficulty  attends  the  application  of  a 
general  principle  to  particular  cases,  and  some- 
times, the  more  vital  the  principle,  the  greater 
the  difficulty.  This  was  felt  when  the  United 
States  Supreme  Court  first  dealt  with  a  conflict 
between  a  law  of  Congress  and  the  Constitu- 
tion. It  was  felt  still  more  when  the  court  be- 
gan to  apply  the  general  principle  that  a  state 
law  dealing  with  internal  police  may,  to  a  cer- 
tain extent,  validlv  occupy  a  field  of  legislation, 
within  the  exclusive  jurisdiction  of  the  United 
States.  It  is  a  peculiarity  of  the  essence  of 
constitutional  government  that  the  judicial  de- 
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partment  mast  deal  with  such  difficulties; 
otherwise,  constitutional  provisions  for  the 
guaranty  of  civil  liberty,  the  harmonious  sepa- 
ration 01  state  and  national  functions,  as  well 
as  the  separation  of  governmental  departments, 
hecome  a  solemn  mockery.  But  the  difficulty 
now  alleged  is  more  apparent  than  substantial. 
-Chief  Justice  Marshall  says :  *  'The  legislature 
makes,  the  executive  executes,  and  the  judici- 
rary  construes,  the  law."  Wayman  v.  Southard, 
28  U.  S.  10  Wheat.  46.  6  L.  ed.  268.  The  Su- 
preme Court  of  the  United  States,  speaking  by 
Justice  Field,  says:  ''The  distinction  between 
a  judicial  and  legislative  act  is  well  defined. 
The  one  determines  what  the  law  is,  and  what 
the  rights  of  parties  are,  with  reference  to 
transactions  already  had;  the  other  prescribes 
what  the  law  shall  be  in  future  cases  arising 
binder  it."  Sinking  Fund  Goies,  09  U.  S.  700, 
:25  L.  ed.  496. 

One  controlling  consideration  in  deciding 
whether  a  particular  act  oversteps  the  limits  of 
judicial  power  is  the  necessary  inconsistency 
-of  such  acts  with  the  independence  of  the  ju- 
dicial department,  and  the  preservation  of  its 
.sphere  of  action  distinct  from  that  of  the  legis- 
lative and  executive  departments.  A  main 
purpose  of  the  division  of  powers  between  leg- 
vislature  and  judicature  is  to  prevent  the  same 
magistracy  from  exercising  in  respect  to  the 
same  subject  the  functions  of  judge  and  legis- 
lator. This  union  of  functions  is  a  menace  to 
.civil  liberty,  and  is  forbidden  by  the  Constitu- 
<tion.  There  is  no  intrinsic  difficulty  in  recog- 
inizing  a  plain  infraction  of  such  prohibition. 
It  is  true  that  the  different  magistracies  must 
act  upon  the  same  subjects,  for  every  matter 
that  may  be  dealt  with  by  the  state  govern- 
ment may  be  acted  on  by  each  department 
thereof;  but  the  action  must  be  that  belonging 
to  the  department  whose  powers  are  invoked. 
The  main  difficulties  suggested  in  argument 
result  from  a  failure  to  distinguish  between  the 
.exercise  of  a  legitimate  power  and  the  employ- 
ment of  necessary  means  for  exercising  that 
power.    The  grant  of  the  powers  embraced  in 

•  one  of  the  i^reat  departments  of  government 
.carries  with  it  the  right  to  use  means  appro- 
priate to  the  exercise  of  that  power.  Any  at- 
tempt to  cripple  the  power  through  metaphy- 
sical classification  of  the  means  essential  to  its 
exercise  must  produce  difficulties,  if  not  ab- 
surdities. For  example,  the  power  to  make 
laws  may  require  the  accurate  ascertainment 
of  facts.     For  this  purpose,  witnesses  must  be 

•  summoned,  examined,  and  conclusions  drawn 
from  their  confiictinff  testimony.  This  is  a 
means  peculiarly  appropriate  to  the  judicial 
power  and  the  ordinary  mark  of  an  exercise  of 
that  power;  vet,  when  so  employed  by  the 
legislature  (without  violation  of  other  constitu- 
tional provisions),  it  is  a  means  within  the  lim- 
its of  legislative  power.  But  should  the  legis- 
lature, after  the  passage  of  an  act,  attempt,  by 
another  act,  to  adjudicate  the  rights  of  parties 
which  have  arisen  under  its  provisions,  such 
act,  although  only  means  appropriate  to  legis- 
lation might  be  employed,  would  be  an  exercise 
of  judicial,  and  not  of  legislative,  power.  It 
would  be  void,  because  it  involves  the  union, 
in  the  same  magistracy,  in  respect  to  the  same 
matter,  of  the  functions  of  Judge  and  legisla- 
tor.   Again,  there  are  certain  naeessary  execu- 
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tive  acts  which  cannot  be  performed  without 
the  power  of  enforcing  immediate  obedieDoe  to 
an  order  authorized  by  law.  The  employment 
of  legal  restraint  for  the  purpose  of  securing 
the  essential  immediate  obedience  is  a  meaos 
peculiarly  appropriate  to  the  exercise  of  judicial 
power;  but  for  such  purpose,  and  aubject  to 
the  restrictions  of  other  provisions  of  the  Con- 
stitution, it  is  a  means  within  the  limits  of  the 
executive  power.  Re  Clark^  85  Conn.  17. 
28  L.  R.  A.  242;  Murray  v.  Hoboken  Land  d- 
Improd.  Go.  59  U.  S.  18  How.  272,  16  L.  ed. 
872. 

So,  means  of  a  legislative  nature  must  be 
used  by  courts  in  estiiblishing  necessary  rulea 
of  practice,(and  by  executive  officers  in  mak- 
ing regulations  for  the  conduct  of  subordinates. 
Again,  appointment  to  office  is  in  the  nature  of 
an  executive  act.  Apart  from  the  purpose  of 
the  appointment,  it  is  an  exercise  of  executive 
power.  Our  own  Constitution,  like  most  con- 
stitutions, provides  for  certain  elective  and  legis- 
lative appointments;  but,  except  in  the  cases 
specified,  appointment  to  office  is  an  exercise 
of  executive  power,  unless  used  as  a  means  ap- 
propriate to  the  exercise  of  powers  granted  to 
another  department,  and,  when  so  used,  it  is 
not  the  exercise  of  executive  power,  within 
the  meaning  of  the  Constitution.  The  Con- 
stitution of  the  United  States  specifies  the 
methods  of  appointment.  Certain  officers 
must  be  appointed  by  the  president  in  concur- 
rence with  the  Senate.  All  other  officers  shall 
be  appointed  in  the  same  way.  "But  the  Con- 
gress may,  by  law.  vest  the  appointment  of 
such  inferior  officers  as  they  shall  think  proper 
in  the  president  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments. "  In  commenting 
on  this  clause,  the  United  States  Supreme 
Court  says  that  the  appointing  power  desig- 
nated in  respect  to  inferior  officers  "was,  no 
doubt,  intended  to  be  exercised  by  the  depar^ 
mentof  the  government  to  which  the  officer  to 
be  appointed  most  appropriately  belonged." 
Ex  parte  Bennen,  38  U.  S.  13  Pet.  267,  10  L. 
ed.  151.  In  affirming  the  validity  of  the  law 
providing  for  the  appointment  of  supervisors 
of  elections  by  circuit  courts,  the  supreme 
court  held  that  there  were  reasons  why  such 
appointments  might  most  appropriately  be 
made  by  courts,  relied  on  this  clause  as  giving 
a  certain  discretion  to  Congress  in  assigning 
such  appointments  to  the  appropriate  depart- 
ment, and,  referring  to  the  intimation  in  £r 
parte  Hennen,  said:  "In  the  present  case 
there  is  no  such  incongruity  in  the  duty  re- 

?[uired  as  to  excuse  the  courts  from  ita  per- 
ormance,  or  to  render  thdr  acts  void."  Ki 
parte  Siebold,  100  U.  S.  871,  898.  25  L.  ed.  717, 
727. 

Under  our  state  Constitution,  appointments 
other  than  those  whose  mode  is  prescribed  are 
governed  by  the  division  of  governmental 
powers.  This  question  has  never  come  before 
us  directly.  It  was  incideotally  considered  in 
some  recent  cases  in  connection  with  the  law 
allowing  an  appeal  from  the  action  of  county 
commissioners  in  granting  licenses.  In  Smith** 
Appeal,  65  Conn.  185,  we  held  that  the  statute 
required  the  countv  commissioners  to  select, 
as  the  recipient  of  a  license,  one  having  "a 
personal  fitness  to  perform  the  quasi-public 
duties  required  by  law  of  a  licensee;"  i,  e.,  one 
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who  is  shown  to  be  suited  or  adapted  to  the 
orderly  conduct  of  a  business  which  the  law 
regards  as  dangerous  to  public  welfare,  unless 
conducted  by  a  carefully  selected  person  duly 
licensed,  whose  fitness  to  the  legal  require- 
ments must  be  determined  in  view  of  the  stat- 
utory regulations.  In  Hoj»on'9  Appeal,  65 
Conn.  140,  we  held  that  the  selection  or  ap- 
pointment of  such  a  license  was  a  means  ap- 
parently appropriate  both  to  the  exercise  of 
executive  and  judicial  power;  that  the  uni- 
form practice  of  courts  and  legislature  in  so 
treating  such  appointment  might  be  safely 
accept^  when  the  distinction  to  be  drawn 
must  be  subtle  and  doubtful;  and  that  the 
action  of  the  superior  court  upon  an  appeal 
from  the  county  commissioners  is  a  judicial 
proceeding  in  so  far  that  the  judgment  of  the 
court  may  be  reviewed  by  this  court  when 
founded  on  a  misconception  of  the  law  as 
was  held  in  Smith's  Appeal,  65  Conn.  135,  and 
in  Beard's  Appeal,  64  Conn.  526,  but  that 
errors  claimed  in  the  lawful  exercise  of  discre- 
tion in  making  the  selection  or  appointment 
could  not  be  reviewed.  Such  proceeding  by 
appeal  is  an-  anomalous  one.  It  confounds 
process  for  invoking  the  exercise  of  judicial 
power  by  way  of  ordinary  judicial  proceedings 
in  protecting  an  individual  against  the  illegal 
acts  of  a  public  officer  with  the  use  of  the 
power  of  appointment  as  a  means  incident  to 
the  full  exercise  of  judicial  power.  It  is 
evident  that  the  justification  of  such  judicial 
appointments  must  be  found  in  the  circum- 
stances peculiar  to  each  case. 

While  the  necessity  and  right  of  each  depart- 
ment to  use  the  means  requisite  to  its  unfet- 
tered operation  is  clear,  it  is  equally  clear  that 
when  one  department  not  only  uses  the  means 
appropriate  to  another,  but  uses  tbem  for  tbe 
purpose  of  executing  the  functions  of  that 
other  department,  it  is  not  in  the  exercise  of 
its  granted  power.  The  legislature,  by  judicial 
means,  may  find  the  facts  showing  that  a 
charter  subject  to  repeal  ought  to  be  repealed, 
and  act  in  the  exercise  of  its  legislative  func- 
tions. Crease  v.  Bahcock,  23  Pick.  344,  34  Am. 
Dec.  61.  But  when,  by  the  same  means,  it 
attempts  to  adjudge  the  forfeiture  of  a  charter 
not  repealable,  it  acts  in  tbe  exercise  of  a 
judicial  function,  and  in  excess  of  its  power. 
This  distinction  is  illustrated  in  the  decisions 
of  the  United  States  Supreme  Court  dealine 
with  legislative  regulations  of  charges  by  rail- 
road companies.  The  regulation  of  such  char-, 
ges  is  held  to  be  distincily  a  legislative  func- 
tion, which  may  be  delegated  by  the  legislature 
to  a  subordinate  legislative  or  administrative 
body;  but  if  this  subordinate  body,  or  the 
legislature,  exceeds  its  powers,  and  a  person 
is  thereby  injured  in  his  rights  of  property,  he 
may  invoke  the  judicial  power  to  determine 
that  question  of  legal  injury;  and  the  reasona- 
bleness of  the  charges,  although  a  question 
legislative  in  its  nature,  must  be  reviewed  by 
the  court,  as  necessarily  incident  to  the  exer- 
cise of  its  judicial  power.  But,  if  the  court 
should  attempt  to  establish  for  the  future  a 
schedule  of  charges,  it  would  exceed  the  limits 
of  judicial  power;  it  would  act  as  legislator 
in  respect  to  a  matter  as  to  which  it  must  also 
act  as  judge.  As  was^  said  by  Mr.  Justice 
Brewer  in  one  of  the  latest  of  this  class  of 
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cases:  "The  courts  are  not  authorized  to  re- 
vise or  change  the  body  of  rates  imposed  by  a 
legislature  or  a  commission;  they  do  not  de- 
termine whether  one  rate  is  preferable  to 
another,  or  what,  under  all  circumstances, 
would  be  fair  and  reasonable,  as  between  the 
carriers  and  the  shipp)ers;  they  do  not  engage 
in  any  mere  administrative  work;  but  still 
there  can  be  no  doubt  of  their  power  and 
duty  to  inquire  whether  a  body  of  rates  pre- 
scribed by  a  legislature  or  a  commission  is 
unjust  and  unreasonable,  and  such  as  to 
work  a  practical  destruction  to  rights  of 
property,  and,  if  found  so  to  be,  to  restrain 
its  operation."  Beagan  v.  Farmert^  Loan  dt  T, 
Co,  154  U.  S.  362,  88  L.  ed.  1014,  4  Inters. 
Com.  Kep.  560.  The  same  distinction  is 
noted  by  this  court  in  referring  to  the  anoma- 
lous process  for  protection  agamst  illegal  taxa- 
tion; provided  by  §  3860  et  seg.  of  the  General 
Statutes.  In  construing  that  statute,  we  held 
that 'Hhe  assessment  of  property  for  taxation 
is  an  administrative  procecKling;  the  judicial 
power  is  called  into  action  to  remedy  an  illegal 
assessment;"  but  that  the  law  did  not  impose 
upon  the  superior  court  the  duties  of  assessors, 
nor  purport  to  give  the  court  general  authority 
to  review  the  action  of  the  assessors  or  board 
of  relief.  Ites  v.  Qoshen,  65  Conn.  456, 
459.  It  is  true,  however,  that  in  cases  arising 
under  statutes  enabling  the  court  to  settle 
rights  of  person  or  property  invaded  b^  illegal 
acts  of  administrative  boards,  and  which  may 
be  questioned  rather  for  the  defective  process 
provided  than  for  any  substantial  misconcep- 
tion of  the  limits  of  judicial  power,  this  dis- 
tinction has  not  been  marked,  as  it  must  be 
when  the  validity  of  a  statute  is  directly  put 
in  issue.  We  think  this  distinction  is  decisive 
of  the  present  case. 

The  meaning  of  the  act  of  1893,  relating  to 
street  railways,  is  uncertain  in  several  particu- 
lars; but  there  can  be  no  doubt  that  it  confers 
on  municipal  authorities,  in  addition  to  certain 
executive  powers,  the  power  of  establishing 
regulations  and  conditions  (within  the  limita- 
tions prescribed)  which  shall  control  all  the 
street  railways  in  the  state,  in  the  location, 
construction,  and  operation  of  railways.  There 
can  be  no  doubt  that  making  such  regulations 
is  essentially  and  distinctively  a  legislative 
function.  It  is  also  certain  that  the  judicial 
power  does  not  include  tbe  exercise  of  such  a 
legislative  function,  and  that  the  duty  of  mak- 
ing such  regulations  cannot  be  imposed  upon 
the  superior  court,  because  it  involves  the  ex- 
ercise of  legislative  power  by  the  court,  and 
because  a  power  in  the  legislature  to  impose 
such  duties  is  inconsistent  with  the  existence 
of  an  independent  and  separate  judicial  de- 
partment of  government.  The  power  to 
make  the  superior  court  a  subordinate  legisla- 
tive body  for  one  purpose  involves  the  power 
to  so  utilize  it  for  every  purpose.  But  it  is 
equally  certain  that  the  iudicial  power  does  ex- 
lend  to  the  protection  of  every  right  of  person 
or  property  that  may  be  invaded  by  a  munici- 
pal council  in  the  unlawful  exercise  of  the 
powers  conferred  by  the  act  of  1893.  This 
judicial  power  may  be  called  into  action  by 
any  appropriate  process.  The  act  of  1895  pro- 
vided, among  other  things,  that  an  aggrieved 
person  might  appeal  from  an  order  made  by  a 
51 


GONKBCnClTT  SUFBEME  COURT  OF  ErROBS. 


JlJI*T, 


municipal  coancil  in  pursuance  of  the  act  of 
1898;  that  such  appeal  should  be  a  petition  to 
the  court,  which  should  specifically  state  the 
portion  of  the  order  appealed  from,  and  the 
reasons,  and  be  served  on  the  council,  and  that 
such  appeal  should  be  tried  by  the  court,  and 
appropriate  judgment  rendered.  Construing 
this  act  as  we  have  construed  other  acts 
authorizing  appeals  from  the  action  of  legisla- 
tive and  administrative  boards,  as  providmg  a 
nondescript  kind  of  process  intended  to  serve 
the  combined  purposes  of  a  writ  of  injunction, 
certiorari,  and  mandamus,  or  of  any  other  pro- 
cess for  invoking  the  judicial  power  to  deter- 
mine a  legal  injury  complained  of,  we  sub- 
stantially held  in  Central  R.  6b  Electric  Co,'9 
Appeal,  67  Conn.  197,  214,  that  a  party  ag- 
grieved by  such  illegal  order  might  find  law- 
ful redress  in  this  way.  Our  attention  was 
not  directed  to  the  possible  limitations  of  the 
redress.  We  went  to  the  furthest  limit  in  our 
desire  to  give  effect  to  a  legitimate  intention 
of  the  legislature,  most  inadequately  expressed. 
But  the  act  of  1895  goes  furtner,  and  contains 
an  additional  provision,  which  is  not  fairly 
susceptible  of  being  construed  as  merely  pro- 
viding for  a  process  to  bring  into  action  the 
judicial  power  of  the  court,  and  which,  with- 
out  any  action  by  a  municipal  council  other  than 
a  failure  to  act  within  a  limited  time,  purports 
to  transfer  to  the  court  all  the  powers  con- 
ferred upon  municipal  councils  by  the  act  of 
1898.  The  distinction  between  the  two  provi- 
sions of  the  act  is  vital.  The  application  to 
the  court  in  such  case  is  called  an  "appeal," — 
an  unfortunate  name,  because  it  does  not  ex- 
press the  real  function  of  the  process.  "Ap- 
peal," in  the  sense  of  transfer  of  jurisdiction 
from  one  court  to  another,  cannot  be  predi- 
cated of  any  process  by  which  a  court  is 
called  upon  to  determine  the  legality  of  an  act 
done  by  officers  of  another  department.  In 
this  sense  there  can  be  no  appeal  from  a  com- 
mon council  to  a  court,  any  more  than  there 
can  be  an  appeal  from  the  legislature  to  the 
court,  or  from  the  court  to  the  legislature. 
In  appeals  from  the  court  of  probate  to  the 
superior  court  we  sometimes  speak  of  the 
superior  court  as  being  for  that  case  the  court 
of  probate,  and  speak  correctlv,  for  probate 
junsdiction  is  within  the  judicial  power,  and 
may  be  exercised  by  the  superior  court;  but 
when  we  speak  in  the  same  way,  as  occa- 
sionally we  have  spoken,  in  commenting  on 
the  discretionary  power  that  may  be  exercised 
in  one  of  these  amorphous  "appeals"  from  ad- 
ministrative boards,  the  expression  is  allow- 
able only  as  a  figure  of  rhetoric.  The  so-called 
'^appear*  in  this  case  is  not  a  process  to  invoke 
the  judicial  power.  It  is  simply  an  applica- 
tion to  the  superior  court  to  exercise  a  legisla- 
tive function.  The  conditions  on  which  the 
act  of  1898  authorizes  such  an  application  can- 
not affect  its  real  nature.  They  only  serve  to 
limit  for  the  time  being  the  extent  of  the  evil 
involved. 

We  have  assumed,  as  was  assumed  in  argu- 
ment, that  the  act  of  1895  purports  to  confer 
the  powers  In  question  upon  a  judge,  in  bis 
exercise  of  the  judicial  power  vest^  in  the 
superior  court,  and  does  not  purport  to  appoint, 
for  the  exercise  of  the  powers,  an  executive 
ofiQcer,  designated  by  an  official  title,  instead  | 
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of  by  name.  If  the  latter  were  tnie.  the 
judge  would  be  at  liberty  to  accept  or  decline 
the  appointment,  and  this  court  would  have  do 
jurisdiction  to  review  his  action.  Legislation 
authorizing  process  (mostly  under  the  mislead- 
ing name  of  "appeal")  for  invoking  the  Judi- 
cial ]K>wer,  to  be  returned  to  a  judge  of  the 
superior  court  or  to  the  "superior  court  or  any 
judge  thereof,"  has  produced  some  confusion 
m  respect  to  the  nature  of  the  power  thus  ex- 
ercised. This  court  has  decided  that  a  "writ 
of  error"  (which  formerly,  in  connection  wiib 
the  auxiliary  means  of  reservation,  was  the 
only  process  for  calling  into  action  its  juris- 
diction) does  not  lie  without  a  judgment  or  an 
award  in  the  nature  of  a  judgment  ( WiUiam$ 
V.  Bartford  dt  ^.  ff.  B,  Co.  18  Conn.  110, 118); 
and  also  that  this  court  has  cognizance  only  of 
writs  of  error  from  the  superior  court  {Green 
V.  Hobby,  8  Conn.  165;  Evrnvhrey  v.  Mar$haU, 
15  Conn.  841,  845;  Trinity  ColUge  v.  Hartford,, 
82  Conn.  466,  note).  But  these  deciaioDS  did 
not  hold  that  judicial  power  could  be  exercised 
by  a  judge  of  the  superior  court  only  when 
holding  a  stated  session  6f  court.  The  legis- 
laiion  which  followed  the  decision  Id  Trinity 
College  v.  Hartford,  providing  for  a  proceeding 
in  error  to  this  court  from  the  final  judgment 
rendered  by  a  judge  of  the  superior  court  io 
the  exercise  of  his  jurisdiction,  could  have  no 
application  unless  such  judgments  are  rendered 
in  I  he  exercise  of  the  judicial  power  vested  in 
the  superior  court.  In  Clapp  v.  Bartford,  85 
Conn.  66, 78,  220,  222,  decided  shonly  after 
the  enactment  of  this  legislation,  language  is 
used  indicating  that  a  judge  in  such  case  does 
not  exercise  that  power,  and  this  language  is 
followed  in  the  dissenting  opinion  in  Central 
R.  db  Eled/rie  Co.'s  Appeal,  67  Conn.  228.  But 
such  views  cannot  be  maintained.  "The 
superior  court,"  in  which  judicial  power  is 
vested  by  the  Constitution,  is  a  magistracy  con- 
sisting of  the  judges.  The  manner  in  which  they 
shall  exercise  that  power  must  to  a  large  extent 
be  governed  by  legislation  in  respect  to  proced- 
ure. Ordinarilv,  that  power  can  only  be  exer- 
cised at  a  formal  session  of  court,  which  may  be 
held  for  some  purposes  by  one  judce,  and  for 
other  purposes  bv  two  or  more  judges.  But 
some  things  within  the  limits  of  judicial 
power  may  more  properlv  be  done  by  a  judge 
in  chambers;  ana  jurisdiction  which  should 
ordinarily  be  intrusted  only  to  a  judge  while 
holding  a  formal  session  of  court  may,  in  cases 
of  emergency,  be  exercised  in  vacation.  That 
most  important  portion  of  judicial  power  in- 
voked by  the  writ  of  habeas  corpus  would  be 
seriously  crippled  if  it  could  only  be  exercised 
at  a  formal  session  of  court;  so  with  the 
granting  of  injunctions  and  other  incidents  of 
chancery  jurisdiction.  A  large  portion  of  the 
iudicial  power  from  its  very  nature  can  be 
lawfully  exercised  only  at  a  formal  session  of 
court;  and  it  may  be  true  that  the  exer- 
cise of  other  judicial  power  by  a  judge  in 
chambers,  justifiable  in  cases  of  emergency, 
has  been  carried  too  far,  and  that  it  would  be 
better  if  all  'appeals"  or  other  process  in- 
tended to  invoke  the  judicial  power  ahoold  be 
made  returnable  to  a  court  in  session,  unless 
in  plain  cases  of  emergency;  but  when  process 
for  bringing  such  m&tters  before  a  judge  in 
chambers  is  provided  by  law,  the  jurisdiction 
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which  he  exercises  must  be  within  the  judi- 
cial power  vested  by  the  OoDstitution  ia  **the 
superior  court.**  iThis  view  is  indicated  in 
our  decision  in  Central  R.  dt  Elect rie  Co.* 8  Ap- 
peal, 67  Conn.  228.  We  thiols:  the  act  of  1896 
intended  to  impose  the  duties  therein  pre- 
scribed upon  a  judge  of  the  superior  court,  in 
his  exercise  of  *Mhe  judicial  power"  granted  to 
the  judicial  department.  As  the  present  ap- 
plication calls  for  au  exercise  of  power  which 
IS  not  a  judicial  power,  within  the  meaning  of 
the  Constitution,  it  should  have  been  dis- 
missed. 

In  no  way  has  the  confidence  of  the  people 
in  their  superior  court  been  more  clearly 
shown  that  in .  the  increasing  number  of  'in- 
stances in  which  special  process  has  been  pro- 
vided for  obtaining,  in  a  summary  manner, 
its  aid  in  protecting  rights  liable  to  be  in- 
fringed by  the  action  of  executive  officers  and 
administrative  boards.  This  court  fully  appre- 
ciates the  desirability  and  necessity  of  enlare 
ing  and  simplifying  procedure  so  as  to  call 
into  action,  in  the  most  speedy  and  e£Fectual 
manner,  the  judicial  power  for  the  purpose  of 
dealing  with  all  questions  arising  under  chang- 
injT  conditions,  which  it  may  properly  deter- 
mine, and  has  endeavored  to  construe  legisla- 
tion for  that  purpose,  sometimes  perhaps  with 
apparent  inconsistency,  so  as  to  give  the  fullest 
possible  effect  to  the  legislative  intent.  The 
law  under  consideration,  however,  goes  loo 
far.  It  involves  a  recognition  bv  the  court  of 
a  right  to  exercise  powers  plainly  beyond  the 
scope  of  that  judicial  power  confided  to  it  by 
the  Constitution,  and  to  exercise  these  powers, 
not  as  an  incident  to  some  legitimate  judicial 
function,  but,  in  the  first  instance,  independent 
of  any  purpose  except  the  mere  execution  of 
the  powers.  We  cannot  recot^nize  such  a  right, 
because  the  recognition  leads  inevitably  to  the 
obliteration  of  any  line  of  separation  between 
the  judicial  and  other  departments  of  govern- 
ment. 

There  is  error  in  the  judgment  complained 
of,  and  it  is  reversed. 

The  other  Judges  concur,  except  Bald- 
win* J.,  who  dissents. 

Baldwin,  J  ,  dissenting: 

I  concur  in  the  view  that  divorces  may  be 
granted  by  the  general  assembly  in  cases 
where  no  court  has  jurisdiction  to  act,  and 
that  the  judgments  in  Starr  v.  Pease,  8  Conn. 
547.  and  Day  v.  Cutler,  22  Conn.  626,  can 
therefore  be  supported.  I  also  concur  in 
overruling  the  decision  in  Wheeler's  Appeal, 
46  Conn.  806,  but  do  so  upon  the  ground 
that  the  legislation  which  was  there  in  ques- 
tion assumed  to  grant  to  a  particular  person  a 
special  and  exclusive  privilege  from  the  com- 
munity, of  applying  for  extraordinary  judicial 
relief,  as  to  a  particular  cause  of  action  in 
derogation  of  the  general  laws.  I  dissent  in 
other  respects  from  the  judgment  and  opinion 
of  the  court. 

The  whole  legislative  power  of  the  state 
is  vested  in  the  general  assembly.  Except 
for  the  few  restrictions  which  the  Consti- 
tution imposes  upon  it,  that  body  is  as  free 
and  untrammeled  as  the  people  would 
themselves  have  been  had  they  retained  the 
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lawmaking  power  in  their  own  hands,  or  as 
they  are  in  adopting  such  constitutional  amend- 
ments from  time  to  time,  as  they  think  fit. 
State,  Bulkeley,  v.  WiUiams,  68  Conn.  181, 
149. 

One  of  these  restrictions  is  the  subject  of 
article  2,  entitled  '*0f  the  Distribution  of 
Powers."  As  originally  reported  to  the 
constitutional  convention  by  the  committee 
charffed  with  the  duty  of  preparing  the  draft 
of  a  Constitution,  this  article  read  thus: 

Article  Second.    Distribution  of  Powers. 

Sec.  1.  The  powers  of  government  shall 
be  divided  into  three  distinct  departments,  and 
each  of  them  confided  to  a  separate  body  of 
magistracy,  to  wit,  those  which  are  legislative 
to  one,  those  which  are  executive  to  an- 
other, and  those  which  are  judicial  to  an- 
other. 

Sec.  2.  No  person  or  collection  of  persons, 
being  of  one  of  those  departments,  shall  exer- 
cise any  power  belonging  to  either  of  the 
others,  except  in  the  instances  hereinafter  ex- 
pressly directed  or  permitted. 

This  article,  except  for  some  merely  for- 
mal alterations  in  the  1st  section,  was  a  copy 
of  one  adopted  by  Mississippi  in  the  preceding 
year.  2  Poore's  Const.  1056.  Objection  was 
made  in  our  convention  to  the  2d  section,  and 
ten  days  later  that  was  stricken  out,  without 
a  division.  Jour.  Conn.  Const.  Con  v.  pp.  78, 
56.  This  seems  to  me  clearly  to  evince  an  in- 
tention not  to  attempt  to  limit  the  functions 
that  might  be  imposed  upon  those  holding  a 
place  in  any  particular  one  of  the  three  magis- 
tracies to  such  as  should  be  strictly  incident  to 
their  special  department.  It  was  sufficiently 
implied  from  the  1st  section,  in  connection 
with  the  three  following  articles,  relating  to 
the  legislative,  executive,  and  judicial  depart- 
ments, that  no  legislative  power  should  be 
exercised  except  by  the  general  assembly,  and 
no  judicial  power  except  by  judicial  officers. 
The  supreme  executive  power  (not,  as  in  the 
Constitution  of  the  United  States,  the  execu- 
tive power)  was  also  exclusively  vested  in  the 
governor.  But  the  framers  of  our  Constitution, 
differine  from  many  of  those  who  had  fulfilled 
similar  tasks  for  other  states,  recognized  the 
fact  that  it  is  practically  impossible  to  estab- 
lish in  every  instance  a  plain  line  of  demarca- 
tion between  legislative,  executive,  and  ju- 
dicial functions,  and  deemed  it  unnecessary 
to  deprive  the  state  of  such  services  as  it  might 
desire  from  any  of  its  citizens,  because  he  held 
office  in  a  department  to  which  they  might 
not  properly  pertain.  See  1  Story,  Const. 
§  624;  Pom.  Const.  §  178.  Certain  judicial  and 
executive  officers  were,  by  art.  10,  §  4,  ex- 
pressly debarred  from  the  general  assembly, 
but  I  find  no  other  provision  to  prevent  the* 
discharge  by  any  magistrate  of  public  duties 
in  addition  to  those  peculiarly  belonging  to 
his  special  department,  whether  he  assume 
them  voluntarily  or  they  be  imposed  as  a  stat- 
titory  duty.  There  are  powers  of  govern- 
ment which  in  one  sense  are,  as  the  case  may 
be.  legislative  or  judicial,  and  in  another  sense 
are  not.  'the  powers  ordinarily  granted  to 
municipal  corporations  to  regulate  their  local 
affairs,  and  pass  by-laws  or  ordinances,  are  of 
a  legislative  character.    Such  ordinances  have, 
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-witbin  their  proper  sphere,  the  force  of  law; 
but  no  one  would  contend  that  they  are  void 
because  not  passed  by  the  general  assembly. 
The  rules  of  practice  and  pleading  prescribed 
by  the  judges  of  the  superior  court  from  time 
to  time  are  also  law  as  to  the  cases  to  which 
thev  apply;  but  the  legislative  action  from 
which  they  proceed  is  really  made,  by  the 
statute  which  authorizes  them,  an  incident  of 
judicial  power.  The  jurisdiction  long  exer- 
cised by  our  courts  with  respect  to  the  lay-out 
of  new  highways  is  of  an  administrative,  quite 
as  much,  to  say  the  least,  as  of  a  judicial, 
nature.  The  general  assembly  might  itself 
give  such  relief,  and  sometimes  does.  State, 
Bvlkeley,  v.  WilUanis,  68  Conn.  131.  It  might 
confide  these  functions  to  an  administrative 
board,  like  the  railroad  commissioners.  It  can 
give  an  appeal  from  such  a  board  to  the  courts. 
\{^e8ttn'ook'8  Appeal,  57  Conn.  95,  104;  Fair 
field's  Appeal,  57  Conn.  167,  172.  It  can  give 
a  similar  appeal  to  a  taxpayer  who  claims  that 
his  properly  has  been  assessed  upon  an  undue 
valuation,  or  who  objects  to  the  licensing  of  a 
particular  liquor  seller.  Such  an  appeal  may 
serve  to  turn  the  matter  of  controversy  into  a 
cause  of  a  judicial  nature.  Beard's  Appeal, 
64  Conn.  526,  584.  Yet  its  origin  may  still 
so  far  determine  the  form  of  proceeding  as  to 
leave  the  court  free  to  exercise  a  discretionary 
power,  unfettered  by  the  ordinary  rules  that 
govern  judicial  trials.  Its  function  is,  in 
truth,  one  both  judicial  and  executive  in  its 
nature,  and  so  one  which  the  general  assembly 
might  properly  commit  to  either  the  judicial 
or  executive  department,  or  to  both.  Hop- 
son's  Appeal,  65  Conn  140,  146. 

Our  statutes  were  revised  in  1821,  three 
years  after  the  adoption  of  the  Constitution, 
by  a  very  able  commission,  headed  by  Chief 
Justice  Swift.  They  fully  appreciated  the 
great  revolution  that  had  been  accomplished 
by  the  constitutional  distribution  of  the  pow- 
ers of  government.  Rev.  1821,  p.  150.  Part 
of  their  task  was  to  weed  out  all  existing  legis- 
lation that  was  inconsistent  with  it.  Never- 
theless, this  revision  retained  the  old  provi- 
sions authorizing  the  county  courts  to  lay 
county  taxes,  and  added  one  charging  them 
with  the  duty  of  taking  care  of,  letting,  sell- 
ing, or  buying  county  property,  at  their  dis- 
cretion (pp.  141 ,  250);  gave  any  two  justices  of 
the  peace  in  any  town  power  to  make  rules 
for  confining  or  killing  dogs  when  necessary 
for  public  safety  (p.  179):  authorized  any  jus- 
tice of  the  peace  to  commit  a  witness  who  re- 
fused to  answer  any  proper  question  put  to 
him  by  grand  jurors,  meeting  as  a  court  of 
inquiry  (p.  260);  and  forbade  tanning  except 
by  persons  who  had  proved  their  skill  to  the 
county  court,  and  received  a  license  from  it 
•  for  the  purpose  (p.  808).  Our  statutes  since 
the  Hevision  of  1821  have  contained  continu- 
ally increasing  grants  of  jurisdiction  to  our 
courts  and  judges  over  matters  of  administra- 
tive procedure.  They  rest,  it  seems  to  me, 
on  solid  ground  of  public  convenience  and 
practical  necessity;  and  if  it  be  claimed,  as  in 
this  case,  that  the  constitutional  provision  as 
to  the  distribution  of  powers  has  been  trans- 
gressed, "the  sufficient  answer  is  fto  quote 
from  a  recent  opinion  of  this  court,  in  which 
all  the  judges  concurred!  that  these  great  func- 
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tions  of  government  are  not  divided  in  any 
such  way  that  all  acts  of  the  nature  of  the 
functions  of  one  department  can  never  be  ex- 
ercised by  another  department;  such  a  divi- 
sion is  impracticable,  and,  if  carried  out  would 
result  in  the  paralysis  of  government  Ex- 
ecutive, legislative,  and  judicial  powers  of 
necessity  overlap  each  other,  and  cover  many 
acts  which  are  in  their  nature  common  to 
more  than  one  department.  These  great  func- 
tions of  government  are  committed  to  the  dif- 
ferent magistracies  in  all  their  fullness,  and 
involve  many  incidental  powers  necessary  to 
their  execution,  even  though  such  incidental 
powers,  in  their  intrinsic  character,  belong 
more  naturally  to  a  different  department.'' 
Re  Clark,  65  Conn.  17,  38,  28  L.  R.  A. 
242.  Courts  may  properly  be  called  upon  to 
aid  administrative  tribunals  in  the  exercise 
of  their  powers,  whenever  there  is  need  of 
judicial  relief.  The  dignity  and  independence 
of  the  judiciary  is  in  no  way  impaired  by 
making  it  ancillary,  in  such  cases,  to  the 
work  of  another  department.  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S.  447, 
487,  88  L.  ed,  1047,  1060,  4  Inters.  Com.  Rep. 
545. 

The  applicant  in  this  case  holds  a  franchise 
from  the  state  for  the  construction  of  a  rail- 
way in  certain  streets  in  the  city  of  Norwalk. 
The  general  laws  provide  that  in  such  a  case 
the  city  authorities,  or  the  superior  court,  or 
a  judge  thereof,  on  appeal,  shall  first  approve 
the  plan  of  construction,  and  that  a  neglect 
by  the  city  either  to  approve  or  disapprove, 
within  a  time  specified,  shall  be  deemed  equiv- 
alent to  a  disapproval.  It  was  undoubtedly 
competent  for  the  general  assembly  to  grant 
this  franchise,  and  to  guard  against  its  im- 
proper exercise  by  giving  the  city  supervisory 
powers.  It  was  equally  within  its  appropri- 
ate domain  to  grant  an  appeal  to  some  suitable 
tribunal  from  any  unreasonable  conditions 
which  the  city  might  impose.  I  do  not  think 
that  it  can  be  said,  as  matter  of  law,  that  the 
superior  court,  or  a  judge  thereof,  is  an  unsuit- 
able tribunal,  or  one  upon  which  the  Constitu- 
tion forbids  such  duty  to  be  imposed.  The 
function  so  conferred  upon  it  may,  perhaps:, 
be  regarded  as  one  both  judicial  and  executive 
in  its  nature.  If  so,  the  long  continued  prac- 
tice of  the  state  has  settled,  if  it  was  ever 
doubtful,  to  quote  from  another  of  our  recent 
opinions,  *'the  true  meaning  of  the  conslitu- 
tional  requirement  that  judicial  and  executive 
powers  shall  each  be  confided  to  a  separate 
magistracy,  so  far  as  it  affects  this  question. 
Such  a  practical  construction  may  safely  be 
accepted  when  the  theoretical  distinct  ion  to 
be  drawn  by  the  court  must  be  subtle  and 
doubtful."  Bopson's  Appeal,  65  Conn.  140, 
146.  I  think,  however,  that  the  appeal  to 
Judge  Hall  may  fairly  be  regarded  as  a  judicial 
proceeding,  calling  for  the*  exercise  of  judi- 
cial power.  He  was  bound  to  dispose  of  it  in 
accordance  with  the  fundamental  rules  of 
law.  Bopson's  Appeal,  65  Conn.  140,  145^. 
His  decision,  subject  to  that  limitatioo.  was 
"final  and  conclusive  upon  the  parties."  Pub. 
Acts  1895,  p.  681.  Here  is  a  cause,  brought 
before  a  judicial  magistrate,  to  redress  a 
wrong,  and  so  obtain  the  t)eneflt  of  a  public 
grant;  known  rules  of  procedure;  a  party  plain- 
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tiff  and  a  party  defeodant;  provision  for  a  final 
judgment  determining  the  right  in  contro- 
versy, and  for  an  appeal  to  this  court  for  error 
in  law.  Central  Railway  &  Electric  Co,* 8  Ap- 
peal, 67  Conn.  197,  206.  Such  a  proceeding, 
it  seems  to  me,  may  fairly  be  termed  "judi- 
cial." But,  if  it  be  deemed  to  involve  only  an 
exercise  of  quasi- judicial  or  administrative 
power,  for  reasons  already  stated  I  think  such 
a  power  can  be  lawfully  conferred  on  a  judge 
of  the  superior  court.  'Controversies  as  to  the 
manner  in  which  the  use  of  a  franchise, 
granted  for  the  public  benefit,  shall  be  guarded 
in  the  public  interest,  may  ordinarily  be  set- 
tled either  by  legislative,  judicial,  or  adminis- 
trative proceedings,  at  the  will  of  the  legisla- 
ture, as  it  may.be  expressed  in  the  grant,  or  in 
the  general  laws  passed  to  regulate  its  exer- 
cise. 

The  fact  that  the  city  of  Norwalk  took  no 
action  upon  the  plan  submitted  by  the  rail- 
way company  does  not  seem  to  me  to  vary  the 
appellate  character  of  this  proceeding.  Inac- 
tion, under  such  circumstances,  was  as  preju- 
dicial to  the  company  as  adverse  action.  It 
is  always  competent  for  a  legislature  to  treat  a 
failure  to  dissent  within  a  reasonable  time  as 
equivalent  to  assent,  or  an  omission  to  accept 
as  equivalent  to  a  refusal.  QHfillan  v.  Union 
Canal  Co.  190  U.  S.  401,  27  L.  ed.  977  I  do 
not,  however,  regard  the  duty  of  the  judge  of 
the  superior  court  to  take  cofsnizance  of  this 
petition  as  at  all  dependent  on  its  being  in  the 
nature  of  an  appeal.  In  my  opinion  it  would 
have  been  the  same  had  the  statute  authorized 
the  submission  of  the  plan  of  construction  to 
him  as  an  original  proceeding.  United  States 
V.  HitcHe.  58  U.  8.  17  How.  526,  15  L.  ed. 
286.  The  Constitution  required  the  establish- 
ment of  a  superior  court,  but  its  **powers  and 
jurisdiction,"  as  well  as  those  of  all  inferior 
courts,  were  left  to  "be  defined  by  law." 
Article  5,  §  1.  The  statute  which  governs  this 
case  is  such  a  law.  It  defines  the  powers  and 
jurisdiction  of  the  superior  court  and  of  its 
judges  as  to  a  particular  class  of  controversies. 
A  difference  of  opinion  between  a  municipal 
corporation  and  private  corporation  as  to  what 
is  a  reasonable  use  of  a  legislative  franchise  af- 
fecting the  public  highways,  which  difference 
must  be  settled  before  the  franchise  can  be 
used  at  all.  seems  to  me  to  present  a  case 
which  it  is  eminently  proper  to  place  within 
the  iurisdiction  of  a  court.  An  analogous  pro- 
ceeding at  common  law  was  that  by  writ  of 
certiorari,  in  the  exercise  by  the  court  of  King's 
bench  of  a  general  superintending  power  over, 
not  only  inferior  courts,  but  any  persons  in- 
vested by  the  lecislature  with  power  to  decide 
on  the  property  or  rights  of  the  citizen.  Le 
Boy  V.  New  York,  20  Johns.  480,  438,  11  Am. 
Dec.  289;  Mendon  v.  Worcester  County  Comr%, 
2  Allen,  468,  465.  Had  the  general  assembly 
authorized  a  railway  company,  whose  plan  of 
con^ruction,  though  duly  submitted  to  the 
c  ity  authorities,  had  neither  been  approved  nor 
d  isapproved,  to  apply  to  the  superior  court  for 
a  mandamus  to  compel  them  to  act,  there 
c  ould  have  been  no  objection  to  such  a  remedy. 
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But,  if  such  a  matter  can  be  brought  before 
the  judiciary  in  that  way,  is  it  not  a  mere 
question  of  legislative  policy  whether  an  op- 
portunity shall  be  granted  to  seek  full  relief  in 
the  same  forum  by  substituting,  for  an  author- 
ity that  has  failed  to  do  its  dut}',  an  authority 
not  less  fitted  to  decide  impartially,  and  better 
fitted  to  weigh  evidence  and  construe  the  law? 
To  me  it  seems  also  a  mere  question  of  legisla- 
tive policy  whether  or  not  to  confer  upon  the 
courts  in  the  first  instance  the  right  to  pass 
upon  the  plan  of  construction  proposed  as  the 
mode  of  exercising  a  railway  franchise.  A  law 
to  that  effect  would  define  their  jurisdiction 
none  the  less  because  it  extended  it.  It  would 
remit  for  judicial  decision  an  administrative 
question,  but  one  involving  rights  of  property, 
and  so  affectine  large  public  interests  as  to  call 
for  a  prompt  and  final  decision.  It  would,  in 
my  view,  become  a  judicial  question  as  soon 
as  the  law  brought  it  before  judidial  authority 
in  a  judicial  proceeding.  People  v.  Long 
Island  R.  Co.  184  N.  Y,  506. 

A  petition  for  rehearing  having  been  filed, 
the  following  opinion  was  handed  down  on 
November  5,1897: 

Per  Curiam: 

The  motion  is  denied.  The  appeal  to  Judge 
Hall  was  taken  under  the  provision  of  the  act 
of  1895  authorizing  an  appeal  whenever  the  mu- 
nicipal authorities  shall  fail  to  notify  the  rail- 
road compan]^  of  their  decision  as  prescribed, 
and  transferring,  in  such  event,  to  the  court 
"the  same  powers  with  reference  to  said  plan 
and  the  acceptance  or  modification  thereof 
that  said  municipal  authorities  would  have 
had  under  the  provisions  of  said  act"  of  1893. 
This  appeal  should  have  been  dismissed,  be- 
cause the  court  had  no  jurisdiction  to  enter- 
tain such  an  application ;  and  for  this  reason 
we  reversed  the  judgment.  Counsel  now 
claim  that  the  appeal  to  Judge  Hall  was  also 
an  appeal  under  the  preceding  provision  of  the 
act  of  1895,  authorizing  an  appeal  from  any 
"decision,  denial,  order,  or  direction,"  and  re- 
quiring such  appeal  to  be  by  petition  stating 
specifically  the  portion  of  such  decision,  etc., 
appealed  from,  and  the  reasons  of  such  appeal, 
and  urge  their  failure  to  argue  this  claim  upon 
the  original  argument  as  a  ground  for  granting 
the  present  motion.  The  considerations  now 
suggested  in  support  of  their  claim,  as  well  as 
those  in  further  support  of  the  appellant's 
main  contention,  were  carefully  weighed  be- 
fore our  decision  was  announced.  We  held 
that  the  appeal  to  Judge  Hall  was  not  taken 
from  any  decision,  etc.,  under  the  first  provi- 
sion of  the  act  of  1895,  but  was  taken  solely 
under  the  latter  proviMon,  which  we  held  to 
be  invalid.  The  judgment  of  reversal  simply 
directs  the  dismissal  of  the  application  to 
Judge  Hall,  for  want  of  jurisdiction.  It  is  not 
a  bar  to  the  new  presentation  of  a  plan  to  the 
city  council,  and  a  proper  appeal,  if  occasion 
shall  arise,  under  the  first  provision  of  the  act 
of  1895. 
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A  trust  to  place  one's  property  beyond 
the  reach  of  creditors,  while  retalniDfr  full 
eojoymentof  the  income  and  revenues  there- 
from through  the  instrumentality  of  a  trustee, 
cannot  be  created,  even  by  a  married  woman  or 
a  woman  in  contemplation  of  marriage. 

(February  10,  1886.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Baltimore  City  in 
favor  of  defendants  in  a  suit  brought  to  en- 
force payment  of  defendants'  debt  out  of  prop- 
erty which  she  had  placed  in  the  hands  of  a 
trustee  for  her  benefit.    Reversed, 

The  facts  ar&  stated  in  the  opinion. 

Mestrs.  Carroll  T.  Bond  and  William 
li.  Marbury,  for  appellant: 

Before  a  married  woman's  separate  estate 
can  be  bound,  it  must  be  shown  that  her  con- 
tract was  made  with  direct  reference  to  such 
separate  estate. 

Koaniz  v.  JNabb,  16  Md.  549. 

The  intention  to  charge  the  separate  estate 
need  not  necessarily  appear  upon  the  face  of 
the  written  contract,  but  may  be  gathered  from 
evidence  aliunde. 

Jackson  v.  West,  23  Md.  71. 

When  a  married  woman  acquires  property 
in  any  of  the  modes  prescribed  by  the  statute, 
without  any  declaration  or  limitation  to  her 
separate  use,  and  without  any  special  mode 
or  power  of  disposition  annexed  to  the 
estate,  the  statutory  use  attaches,  and  the 
statutory  mode  of  disposition  exclusively 
applies  and  controls.  But  where  property  is 
conveyed  or  settled  upon  a  feme  covert  to  her 
separate  use.  and  a  specific  mode  of  aliena- 
tion or  appointment  is  provided  in  the  instru- 
ment creating  the  estate,  that  mode  must  be 
pursued,  as  it  operates  as  a  negation  of  any 
other,  and  is  a  paramount  law  governing  and 
controlling  the  contract  in  relation  to  the  prop- 
erty. In  such  case,  however,  if  there  be  no 
specific  mode  of  disposition  prescribed,  or  no 
restriction  thereon,  the  feme  covert  may  act  in 
reference  to  the  disposition  of  the  estate  as  a 
feme  sole, 

Armstrong  v.  Eerns,  61  Md.  867. 

The  idea  that  this  man  (or  this  woman)  who 
to  day  is  worth  a  quarter  of  a  million  with 
property  all  liable  for  the  payment  of  his 
debts,  can  by  any  act  of  his  own  transform 
liimself  into  a  pauper  so  far  as  creditors  are 
concerned,  while  continuini;  to  enjoy  bis 
wealth,  is  one  which  he  cannot  be  reasonably 
expected  to  conceive  of. 

This  court  went  as  far  as  they  could  in  8mith 
▼.  Tower,  69  Md.  77,  to  effect  the  intention  of 
the  testator,  which  was  so  expressly  declared; 


but  proper  adherence  to  the  policy  of  the  law 
in  the  state  will  not  allow  the  extension  of  the 
doctrine  of  Towefs  Case  beyond  the  limitations 
of  that  decision,  nor  to  a  case  not  falling  clearly 
within  its  reasons  and  reasoning;  and  this  case 
does  not 

Baker  v.  Eeiser,  75  Md.  83-2. 

The  exemption  attempted  to  be  conferred 
upon  the  use  of  the  property,  by  the  declaration 
that  the  same  shall  be  free  from  liability  for 
any  of  the  debts  of  the  author  and  beneficiary 
of  the  trust,  is  simply  void  and  without  effect, 
as  being  contrary  to  law. 

Warner  v.  Rice,  66  Md.  436;  Mackason's  Ap- 
peal, 42  Pa.  880.  82  Am.  Dec.  617;  Andrest  v. 
Lewis,  17  W.  N.  C.  270;  Leioisv.  Miller,  21  W. 
N.  C.  94;  Qhormley  v.  Smith,  189  Pa  584.  U 
L.  R.  A.  665:  Mclltoine  v.  Smith,  42  Mo.  58. 
97  Am.  Dec.  295;  Bryan,  v.  Knickc barker,  1 
Barb.  Ch.  409;  Gray.  Restraints  on  Alienation, 
S§  180,  268;  Pacific  Nat.  Bank  v.  Windram, 
188  Mass.  175:  Jackson  v.  Von  Zedlitz,  136 
Mas.s.  342;  Lackland  v.  Smith,  5  Mo.  App.  153. 

It  is  true  that  in  England,  ever  since  L^rd 
Thurlow's  time,  the  Taw  which,  contrary  to 
the  law  of  this  state,  as  announced  in  Smith 
V.  Towers,  forbids  such  restraints  on  aliena- 
tion when  attempted  in  favor  of  all  other 
persons,  does  favor  and  sustain  the  same  in 
favor  of  a  married  woman  so  long  as  her  cov- 
erture continues. 

Jackson  v.  Hobhouse,  2  Meriv.  488;  Tullett  v. 
Armstrong,  4  Myl.  &  C.  877;  Hutme  v.  Tenant, 
1  White&  Tudor,  Lead.  Cas.  in  Eq.  5th  ed.  521. 
4th  Am.  ed.  481.  and  notes;  feniberton  v. 
M'OiU,  1  Drew.  &  8.  266;  Arnold  v.  Wood- 
hams.  L.  R.  16  Eq.  29;  Stanley  v.  Stanley,  L. 
R.  7  Ch.  Div.  589;  Siogdon  v.  Lee  [1891]  1  Q. 
B.  661;  Baggett  v.  Meux,  1  Colly.  Ch.  Cas.  188. 

But  it  will  be  found  upon  examination  of 
these  authorities  that  this  doctrine  was  adopted 
with  great  reluctance  by  the  courts  of  England; 
that  it  grew  out  of  the  necessities  of  the  case 
as  the  law  relating  to  married  women  then 
stood,  and  that  there  is  no  conceivable  reason 
why  it  should  be  adopted  as  a  rule  of  law  in 
this  state  in  cases  where  the  married  woman  is 
at  once  the  author  and  beneficiary  of  the  trust, 
in  view  of  the  fact  that  the  conditions  which 
gave  rise  to  it  and  made  it  necessary  and  proper 
in  England  are  entirely  absent  here,  having 
been  removed  by  recent  legislation. 

The  reason  against  adoption  of  the  English 
doctrine  on  this  point  by  the  courts  of  this 
country,  where  common  law  restrictions  upon 
the  property  rights  of  married  women  hn^re 
been  so  largely  swept  away  by  statute,  as  in 
our  state,  and  in  most  of  the  other  states  in  the 
Union,  are  very  cogently  stated  in: 

Pacific  Nat.  Bank  v.  Windram,  183  Mass. 
175;  Jackson  v.  Von  Zedlitz,  136  Mass.  34^: 
Qhormley  y.  Smith,  139  Pa.  584,  11  L.  R.  A. 
565;  Stewart  v.  Madden,  153  Pa.  445;  BaU  v. 
Eccleston,S7 Md.  520;  Cooke  v.Husbands,ll  Md. 
506;  Pybus  v.  SmUh,  3  Bro.  Ch.  847. 

Courts  of  equity  will  not  presume  that  a  wife 
will  be  subjected  to  importunities  of  her  hus- 


NOTE.— As  to  spendthrift  trusts,  see  Lampert  v. 
Haydel  (Mo.)  2  L.  H.  A.  118,  and  some  other  author- 
ities in  note  thereto;  also  Day  v.  Slaughter  (Va.) 
89  L.  R.  A. 


18  L.  B.  A.  212,  and  note:  Rolierts  v.  Stevens  < Me.) 
17  L.  B.  A.  286;  and  Wetmore  v.  Wetmore  <N.  Y.>  38 
L.  R.  A.  708. 


Brown  v.  McGill. 
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band  in  coDstant  endeavors  to  wrest  ber  property 
from  ber,  tbe  only  possible  reason  why  a  court 
of  equity  should  deein  it  desirable  that  mar- 
ried women  should  not  have  tbe  power  of  dis- 
position as  contended  for  in  this  case. 

Cooke  y.  Husbands.  11  Md.  505;  Jagues  v. 
Methodist  Episcopal  Church,  17  Johns.  582,  8 
Am.  Dec.  447. 

Messrs.  Bernard  Carter*  Stewart 
Brown*  Arthur  Oeorn^e  Brown*  and  F. 
W*  Brune  for  appellees. 

Boyd*  J.,  delivered  the  opinion  of  the 
cou^i : 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Baltimore  city,  dismisslDg  the  bill 
of  coooplaint  filled  by  the  appellant  against 
Sarah  G.  McGill,  Carroll  8.  McGill,  her  bus 
band,  and  James  McEvoy.  trustee.  The  bill 
alleges  that  on  the  16tb  day  of  September, 
1895,  Sarah  G.  McGill  gave  the  appellant  her 
note  for  the  sum  of  $1,000,  which  she  bor- 
rowed from  him  with  the  understanding  and 
agreement  that  it  should  be  payable,  when  de- 
manded, out  of  her  separate  estate,  whether 
held  in  ber  own  name  or  by  the  intervention 
of  her  trustee,  James  McEvoy,  and  that  it  was 
her  intention  and  purpose  to  bind  and  charge 
her  separate  estate  with  the  payment  thereof. 
On  the  10th  day  of  September,  1894.  which 
was  a  day  or  two  before  Mrs.  McGill.  who  was 
the  widow  of  George  B.  Graham,  deceased, 
was  married  to  Carroll  8.  McGill,  she  executed 
a  deed  of  trust  by  which  she  assigned  and  con- 
veyed to  James  McEvoy.  trustee,  all  property 
which  she  had  derived  from  the  estate  of 
George  B.  Graham,  and  which  she  might  re- 
ceive from  her  daughter,  Isabella  Brown  Gra- 
ham, in  trust,  "to  collect,  receive,  and,  after 
making  all  proper  deductions  for  taxes  and 
other  charges  thereon,  to  pay  over,  the  net 
rents,  profits,  dividends,  interest,  and  income 
of  all  said  property,  real,  personal,  and  mixed, 
to  her,  tbe  said  Sarah  G.  Graham,  during  her 
natural  life,  into  her  own  hands,  and  not  to 
another,  whether  claiming  by  her  authority  or 
otherwise,  for.  her  sole  and  separate  use.  and 
upon  ber  separate  receipts,  without  power  of 
anticipation,  and  excluding  all  right. of  inter- 
est in,  or  power  over,  tbe  same  of  any  husband 
she  may  have,  or  any  liability  for  his  debts, 
contracts,  or  engagements."  It  then  provides 
for  the  disposition  of  the  property  after  her 
death.  It  is  conceded  that  the  debt  was  con- 
tracted by  Mrs.  McGill  with  direct  reference 
to  her  separate  estate,  and  that  it  was  her  in- 
tention to  charge  the  same.  The  testimony  on 
that  point  is  ample,  under  the  decisions  of'tbis 
ooun,  to  charge  any  separate  estate  she  had 
with  this  debt,  unless  there  be  other  reasons 
for  its  exemption. 

It  is  contended,  and  tbe  learned  judge  be- 
low so  held,  that,  by  reason  of  tbe  provisions 
in  tbe  deed  of  trust  above  quoted,  she  had  no 
power  to  charge  or  pledge  tbe  property  held  by 
James  McEvoy,  tnistee.  That  being  her  only 
separate  estate,  so  far  as  disclosed  by  the  rec- 
ord, we  are  necessarily  called  upon  to  deter- 
mine the  effect  of  those  provisions.  Cases  in- 
Tolving  the  right  to  place  restrictions  upon  the 
alienation  of  property  have  been  numerous, 
and  have  resulted  in  a  great  diversity  of  opin- 
ions between  the  courts  that  have  passed  upon 
39  L.  R.  A. 


the  question.  In  England  it  has  been  persist- 
ently and  steadfastly  held  that  a  gift  or  grant 
of  a  beneficial  fee  simple  or  life  esiate.  whether 
legal  or  equitable,  carried  with  it  the  right  of 
the  donee  or  grantee,  other  than  a  married 
woman,  to  alienate  the  estate,  and  charge  it 
with  his  debts;  and  that  all  attempts  to  restrict 
these  incidents  belonging  to  such  estates,  by 
forbidding  payment  of  the  income  to  anyone 
other  than  tbe  donee  or  grantee,  or  prohibit* 
ing  anticipation,  were  nugatory  and  without 
effect,  except  by  way  of  cesser  or  limitation 
over  of  the  estate,  we  will  have  occasion  to 
consider  the  exception  in  favor  of  married 
women  later  on.  In  28  Am.  &  Eng.  Enc. 
Law,  p.  6,  there  is  a  very  excellent  note  on  the 
subject  of  ''Spendthrift  Trusts."  where  it  can 
be  seen  how  widely  the  courts  of  this  country 
have  differed  on  the  main  question.  But  it 
would  serve  no  good  puri>ose  to  enter  into  a 
discussion  of  those  cases,  as  this  court  held  in 
the  case  of  Smith  v.  Towers,  69  Md.  77  and  91. 
that  the  founder  of  a  trust  may  lawfully  pro- 
vide, in  direct  terms,  that  his  property  shall 
go  to  his  beneficiary  to  tbe  exclusion  of  the 
alienees  and  creditors  of  tbe  latter;  and  accord- 
ing! v  it  was  determined  that  the  rents  and 
profits  held  by  the  trustee  in  that  case,  which 
the  testator  directed  should  be  paid  into  the 
hands  of  his  son,  and  "not  into  the  bands  of 
another,  whether  claiming  by  his  authority  or 
otherwise."  could  not  be  reached  by  his  cred- 
itors, either  at  law  or  in  equity,  before  such 
rents  and  profits  were  paid  to  him.  It  was 
conceded  tbat  tbe  English  cases,  as  well  as 
many  in  this  country,  were  opposed  to  the 
views  adopted  by  this  court;  but  it  was  held 
that  the  reasons  on  which  was  founded  tbe 
rule  that  the  right  to  sell  and  dispose  of  prop- 
erty is  a  necessary  incident  to  the  ownership 
of  it  do  not  apply  to  the  transfer  of  property  in 
trust.  It  was  said  that  "the  donor  or  devisor, 
as  the  absolute  owner  of  the  property,  has  tbe 
right  to  prescribe  the  terms  on  which  his 
bounty  shall  be  enjoyed,  unless  such  terms  be 
repugnant  to  the  law.  .  .  .  The  creditors  of 
the  l^neficiary  have  no  right  to  complain,  be- 
cause the  founder  of  the  trust  did  not  give  his 
bounty  to  them."  By  the  will  before  the  court 
in  the  case  of  Seed  v.  Safe  Deposit  db  T.  Co.  86 
Md.  — ,  88  Atl.  899,  the  testator  left  his  prop- 
erty to  trustees,  who  were  succeeded  by  the 
appellee  in  that  case,  with  directions  that  they 
should  pay  tbe  net  proceeds  from  time  to  time, 
to  bis  wife  during  her  natural  life,  "and  espe- 
cially so  tbat  the  same  shall  not  be  liable  for 
the  debts  or  contracts  of  any  future  husband, 
or  in  any  manner  subject  to  his  control,  or  to 
be  taken  in  execution  or  attachment  or  other- 
wise howsoever,  and  so  that  she  shall  not 
pledge  or  anticipate  said  property  or  said  net 
proceeds  of  income,  or  any  part  thereof."  We 
held  tbat,  by  virtue  of  those  provisions,  the 
net  income  from  the  property  in  the  hands  of 
tbe  trustee  was  not  liable  for  her  debts,  and 
tbat  the  testator  had  full  power  to  make  such 
provisions,  under  the  decision  in  Smith  v. 
Towers. 

But  whether  one  who  is  the  own^r  of  prop- 
erty can  thus  place  it  beyond  his  own  control 
and  power  of  alienation,  especially  beyond  the 
reach  of  his  creditors,  presents  another  ques- 
tion.   The  case  of  Warner  v.  Hice,  66  Md.  486, 
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goes  Very  far  towards  denying  such  right. 
Gkorge  Warner  and  others  conveyed  to  a  trus- 
tee^cerlain  property  which  had  been  left  theno 
by  their  father  by  a  deed  in  which  certain 
trusts  were  declared  by  the  grantors.  The 
property  of  George  Warner  sought  to  be  made 
liable  to  attachment  in  that  case,  had  by  the 
deed  been  made  subject  to  a  declaration  of 
trust,  as  follows:  **ln  trust  for  the  use  and 
benefit  of  said  George  Warner  and  his  im  me- 
diate family,  free  from  liability  for  any  of  his 
debts,  contracts,  or  engagements;  and  when,  if 
so  by  said  trustee  found  requisite,  by  him 
deemed  proper,  to  apply  the  uses,  rents,  income, 
and  profits  to  the  support  and  maintenance  of 
said  Gkorge  and  his  said  family,  during  his,  said 
George's,  life,"  etc.  This  court  held  that  the 
exemption  attempted  to  be  conferred  upon  the 
use  of  the  property  by  that  declaration  was 
Told  and  without  effect,  being  contrary  to  law, 
and  held  the  rente  from  Warner's  equitable  es- 
tate in  the  ground  rents  attached  liable  for  the 
plaintiff's  debts.  It  was  said  in  that  case  that 
a  beneficial  legal  estate  in  fee  or  for  life  oould 
not  be  conveyed  or  devised  to  a  person  with  a 
provision  that  it  should  not  be  alienated  or  sub- 
ject to  the  debts  of  the  legal  owner,  and  it  was 
also  stated  that,  as  a  general  principle,  equita- 
ble estates  cannot  be  effectually  created  with 
such  provisos,  except  in  the  case  of  trusts  cre- 
ated for  the  protection  and  benefit  of  married 
women.  In  Baker  v.  Keiser,  75  Md.  882,  the 
cases  of  SmWi  v.  Towers  and  Warner  v.  Rice 
were  discussed,  and  it  was  said  that  in  the  lat- 
ter case  this  court  "emphatically  declared  that 
it  was  wholly  against  the  policy  of  the  law  to 
allow  property,  whether  legal  or  equitable,  to 
be  fettered  by  restraints  upon  alienation;  and, 
generally,  the  court  said:  'Whenever  prop- 
erty is  subject  to  alienation  by  the  owner,  it  is 
subject  to  his  debts.' "  It  was  stated  in  that 
opinion  that  the  majority  of  the  court  con- 
cluded in  Smith  v.  Towers  that  there  was 
nothing  in  the  decision  of  Warner  v.  Rice 
*' which  should  restrain  this  court  from  saying 
that  the  founder  of  the  trust  could,  by  suffi- 
ciently clear  language,  create  a  trust  for  a 
beneficiary  without  the  power  of  alienation;" 
but  the  opinion  concluded  by  saying  that  "this 
court  went  as  far  as  it  could  in  Towert^  Case  to 
effect  the  intention  of  the  testator  which  was  so 
expressly  declared;  but  proper  adherence  to 
the  policy  of  the  law  in  the  state  will  not  allow 
the  extension  of  the  doctrine  of  the  Tmters 
Case  beyond  the  limitations  of  that  decision, 
nor  to  a  case  not  falling  clearly  within  its  rea- 
sons and  reasoning."  But  the  case  of  Warner 
V.  Rice  is  clearly  distinguishable  from  that  of 
Smith  V.  Toweis  and  Reed  v.  Safe  Deposit  dk  T. 
Co.  inasmuch  as  in  that  case  there  was  an  at- 
tempt of  the  owner  of  the  property  to  place  it 
beyond  the  reach  of  his  creditors,  and  yet  re- 
tain the  enjoyment  of  it  during  his  life,  while 
in  the  other  two  cases  the  testators  were  creat- 
ing trusts  in  favor  of  third  persons.  The 
theory  upon  which  courts  have  held  restraints 
upon  alienation,  etc.,  valid  is  that  the  cestui 
que  trust  only  has  what  the  donor  has  triven 
him,— is  the  recipient  of  his  bounty;  and  there- 
fore, if  the  donor  has  not  given  him  the  right 
to  alienate  the  property  or  made  it  subject  to 
the  payment  of  his  debts,  no  one  has  the  right 
to  complain.  As  is  well  said  in  Broadway  ^at. 
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Bank  V.  Adams,  183  Mass.  170.  48  Am.  Rep. 
604:  "Under  our  system,  creditors  may  reach 
all  the  property  of  the  debtor  not  exempted  by 
law,  but  they  cannot  enlarge  the  gift  of  the 
founder  of  a  trust,  and  take  more  than  he  has 
given."  This  is  well  illustrated'  in  the  Mis- 
souri cases.  In  Lampert  v.  Haydel,  96  Mo. 
489,  2  L.  R.  A.  118.  and  in  Partridge  v.  Catten- 
der,  96  Mo.  452,  the  doctrine  had  been  dis- 
tinctly announced  that  by  the  use  of  apt  terms 
a  testator  could  forbid  the  alienation  of  prop- 
erty in  trust,  and  could  place  it  beyond  the 
reach  of  the  creditors  of  the  beneficiary;  but 
in  Bank  of  Commerce  v.  Chambers,  96  Mo. 
459,  a  husband  who  had  released  his  curteay 
in  his  wife's  estate,  accepting  in  lieu  thereof 
an  income  given  him  by  her  will,  was  regarded 
as  a  purchaser  of  such  income,  and  not  a  mere 
recipient  of  his  wife's  bounty,  and  therefore 
the  income  was  held  to  be  subject  to  the  claims 
of  his  creditors,  notwithstanding  the  provi- 
sions in  the  will  to  the  contrary.  In  referring 
to  Lampert  v.  Haydel  that  court  said  that  it„ 
"and  the  class  to  which  it  belongs,  rest  in  a 
large  part  upon  the  distinct  ground  that  a 
creditor  is  not  defrauded,  and  therefore  has  no 
cause  of  complaint,  because  the  owner  of  prop- 
erty in  the  free  exercise  of  his  will  so  disposes 
of  it  that  the  object  of  his  bounty,  who  parts 
with  nothing  in  return,  has  a  sufficient  income 
provided  for  and  applied  to  his  life  support.'* 
Even  that  class  of  cases  should  be  carefully 
guarded,  and  courts  should  not  be  inclined 
to  exempt  property  from  its  usual  incidents  of 
the  right  of  alienation  and  liability  for  debts 
unless  the  language  of  the  donor  be  free  from 
doubt.  But  It  is  going  too  far,  and  is  too 
violently  assaulting  the  "policy  of  the  law  of 
this  state,  as  indicated  above,  to  permit  a  per- 
son to  convey  property  owned  by  him  to  a 
trustee,  and  still  retain  full  enjoyment  of  the  in- 
come and  revenues  from  it,  through  the  in- 
strumentality of  the  trustee  and  yet  have  the 
interest  he  retains  for  himself,  worth,  it  may 
be.  thousands  or  tens  of  thousands  of  dollars 
per  annum,  so  fettered  by  his  own  act  that  it 
cannot  be  disposed  of  or  be  reached  bv  his 
creditors.  It  is  true  that  our  land  records  are 
open  to  the  public,  and.  in  contemplation  of 
law,  what  is  properly  recorded  therein  is  pre- 
sumed to  be  known  by  all;  yet  the  fact  re- 
mains that  if  a  person  has  once  owned  prop- 
erty, and  continues  to  occupy  it  or  use  it  just  as 
he  has  always  done,  it  would  occur  to  hut  few 
persoD9,  if  any,  at  least  in  ordinary  transac- 
tions, that  he  must  inquire,  perhaps  emplov 
counsel  to  ascertain,  whether  there  had  be^ 
any  change  in  the  legal  status  of  such  prop- 
erty. It  may  be  argued  that  this  may  happen 
in  the  cases  we  have  already  said  are  lawful 
in  this  state,  where  the  bounty  is  bestowed 
upon  third  persons,  and  to  some  extent  that 
may  be  true,  but  in  those  cases  persons  deal- 
ing with  them  may  perhaps  be  expected  to  as- 
certain what  the  party  receives, — what  interest 
in  the  property  was  given  to  him;  but  in  the 
case  before  us  he  would  not  only  have  to  find 
out  what  property  he  owned  in  the  beginning. 
but  from  time  to  time  examine  the  reconla  to 
see  whether  the  former  and  still  ostensible 
owner  of  it  continued  to  retain  any  interest 
that  was  liable  for  his  debts.  It  cannot  be  de> 
nied  that  property  is  deprived  of  some  of  its 
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l^reatest  value  to  the  community  in  ^hich  it  is 
held  or  located  when  beyond  the  power  of 
alienation  or  reach  of  the  creditors  oi  its  pres- 
ent owners.  To  hold  that  a  grantor  can  retain 
all  the  use  and  enjoyment  of  his  property  for 
life,  "free  from  the  incidents  of  property,  and 
not  subject  to  his  debts,  would  be  a  dangerous 
and  startling  proposition  to  sanction."  We 
do  not  think  it  can  be  sustained  by  rea- 
son or  authority.  So  far  as  we  are  aware, 
the  authorities  are  the  other  way.  War- 
ner V.  Rice,  66  Md.  436;  4  Kent,  Com. 
811;  Macka^on'B  Appeal  42  Pa.  880,  82  Am. 
Dec  517;  Ghormley  v.  Smith,  189  Pa.  684,  11 
L.  R.  A.  566;  Mcllmiru  v.  Bmith,  42  Mo.  45, 
97  Am.  Dec.  295  (approved  as  to  this  point  in 
Lampert  v.  Haydel,  96  Mo.  489,  2  L.  R.  A. 
118;  Pacifie  Nat.  Bank  v.  Windram,  188  Mass. 
175:  Jackson  v.  Yon  Zedlitz,  186  Mass.  842. 

But,  conceding  this  to  be  the  law  as  to  those 
who  are  sui  Juris,  how  far  does  it  apply  to 
married  women  or  to  a  deed  made  by  one  in 
contemplation  of  marriage?  That  is  the  im- 
portant and  most  difficult  question  before  us. 
The  doctrine  of  the  separate  estate  of  a  mar- 
ried woman  was  purely  a  creature  of  equity, 
and  worked  a  radical  change  in  the  principles 
of  the  common  law  applicable  to  the  marital 
relation,  as  affecting  the  rights  of  property  be- 
tween husband  and  wife.  InBuektonv.  Bay, 
L.  K.  11  Ch.  Div.  645.  the  master  of  Ihe  rolls 
said  that  *it  was  considered  that  to  give  it  her 
without  such  a  restraint  would  be  practically 
to  give  it  to  her  husband,  and  therefore,  to 
prevent  this,  a  condition  was  allowed  to  be  im- 
posed restramiog  her  from  anticipating  her  in- 
come, and  thus  fettering  the  free  alienation;" 
and  in  TvUet  v.  Armstrong,  4  Myl.  &  C.  877, 
Lord  Chancellor  Cottenham  said:  "The  sepa- 
rate estate  and  the  prohibition  of  anticipation 
are  equally  creatures  of  equity,  and  equally  in- 
consistent'with  the  ordinary  rules  of  property. 
The  one  is  only  a  restriction  and  qualification 
of  the  other.  The  two  must  stand  or  fall  to- 
gether." And  a^ain:  "It  being  once  settled 
that  a  wife  might  enjoy  separate  estate  as  a 
feme  sole,  the  laws  of  property  attached  to  this 
new  estate;  and  it  was  found,  as  part  of  such 
law,  that  the  power  of  alienation  belonged  to 
the  wife,  and  was  destructive  of  the  security 
intended  for  it.  Equity  again  interfered,  and 
by  another  violation  of  the  laws  of  property, 
supported  the  validity  of  the  prohibition 
against  alienation."  In  other  words,  the  rea- 
son that  the  English  courts  permitted  these  re- 
strictions on  property  of  a  married  woman, 
although  they  had  denied  their  validity  as 
against  the  property  of  persons  sui  juris,  was 
that  her  right  to  hold  property  free  from  her 
husband's  control  was  created  for  her  by 
courts  of  equity,  and  the  chancellors  thought 
she  was  not  sufficiently  protected  from  her 
husband  without  this  restraint.  It  was  very 
reluctantly  done,  and  only  because  it  was 
deemed  necessary  for  the  protection  of  wives 
from  their  husbands,  as  a  study  of  the  English 
cases  will  show.  What  we  have  said  above  in 
regard  to  these  restraints  imposed  by  third  per- 
sons will,  of  course,  apply  to  a  married  woman 
when  she  is  the  recipient  of  the  bounty  of  an- 
other; but  we  cannot  consent  to  the  establish- 
ment of  a  doctrine  in  this  state  which  will  en- 
able a  married  woman,  or  a  woman  in  contem- 
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plation  of  marriage,  to  place  her  property  that 
would  be  otherwise  responsible  for  debts  con- 
tracted with  reference  to  it  beyond  the  reach  of 
her  creditors,  and  still  enjoy  the  use  and  bene- 
fit of  it  as  fully  and  completely  as  she  had 
done  before.  We  do  not  mean  to  intimate 
that  she  cannot  so  settle  her  separate  property 
as  to  place  it  beyond  the  control  and  reach  of 
her  husband  and  his  creditors,  but  when  the 
rights  of  her  creditors  are  involved,  and  the 
property  in  question  l)e  of  the  character  that 
would  be  liable  to  such  creditors  but  for  such 
restraints,  she  should  not  be  permitted  to  es- 
cape the  payment  of  her  just  debts  by  reason 
of  her  own  declaration  that  such  property 
should  not  be  liable  for  her  debts,  or  that  the 
income  should  be  paid  to  her  alone  and  not  to 
another,  notwithstanding  it  is  made  a  matter 
of  record  before,  the  debts  are  contracted. 
There  is  no  necessity  to  establish  such  a  doc- 
trine for  her  protection  against  her  husband, 
as,  under  the  laws  of  this  state,  she  has  ample 
protection  ngainst  him  and  his  creditors,  and 
we  do  not  "assume,  that  husbands  will  be  con- 
stantly endeavoring  to  wrest  their  wives*  prop- 
erty from  them,  and  devote  it  to  their  own 
uses."  Cooke  v.  Husbands,  11  Md.  505;  Olivet 
V.  Whitworth,  82  Md.  262.  Separate  estates 
were  created  in  equity  because  married  women 
could  hold  no  other.  As  the  husband  at  com- 
mon law  became  the  absolute  owner  of  the 
wife's  personal  property  and  of  the  rents  and 
profits  of  her  real  estate  during  coverture,  she 
was  not  liable  for  debts,  or,  to  speak  more  ac- 
curately, she  could  not  contract  them.  When, 
therefore,  chancellors  created  an  estate  that 
she  could  hold  and  dispose  of,  and  which  was 
liable  for  her  debts,  if  contracted  with  refer- 
ence to  it,  by  going  a  step  further,  and  per- 
mitting restraints  on  alienation  and  anticipa- 
tion, they  did  not  place  the  property  in  a 
worse  position,  so  far  as  the  debts  of  married 
women  were  concerned,  than  it  was  before  the 
equitable  separate  estate  was  created.  But, 
under  our  laws,  a  married  woman  may  not 
only  have  an  equitable  separate  estate,  but  by 
statute  she  may  acquire  property  by  purchase, 
gift,  grant,  devise,  bequest,  descent,  in  course 
of  distribution,  or,  as  amended  in  1892,  in  any 
other  manner,  and,  however  obtained,  it  is  pro- 
tected from  the  debts  of  her  husband.  Such 
property  she  holds  for  her  separate  use,  with 
power  of  devising  it  as  fully  as  if  she  were  a 
feme  sole,  and  she  may  convey  it  by  joint  deed 
with  her  husband.  It  is  not  necessary  for  her 
to  have  a  trustee  to  secure  her  the  sole  and 
separate  use  of  her  property,  but,  if  she  desires 
it,  she  can  appoint  one  by  deed,  her  husband 
joining  with  her,  or  she  can  apply  to  a  court 
of  equity,  and  have  one  appointed.  The  hus- 
band and  wife  may  jointly  charge  her  statu- 
tory separate  property  in  the  same  way  that  she 
could  charge  her  equitable  separate  estate,  even 
by  a  parol  contract,  and  courts  of  equity  have 
the  power  to  enforce  the  one  as  well  as  the 
other.  Wingert  v.  Gordon,  66  Md.  106,  and 
cases  there  cited.  She  may  be  sued  at  law,  on 
a  note,  bill  of  exchange,  single  bill,  bond,  con- 
tract, or  agreement,  executed  Jointly  with  her 
husband.  Propertv  earned  by  her  skill,  in- 
dustry, or  personal  labor,  as  well  as  the  in- 
come therefrom,  is  held  by  her  to  her  sole  and 
separate  use,  with  power  as  s^feme  sole  to  dis- 
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pofle  of  it,  and  it  is  liable  for  debts  incurred  by  i 
her  about  such  business.  In  short,  the  ten- 
dency of  our  legislation  is  to  greatly  enlar^ 
both  her  powers  and  liabilities,  although  it 
carefully  protects  her  property  from  her  hus- 
band and  his  creditors,  so  that  now  many  of 
the  reasons  for  decisions  rendered  in  the  past 
century,  or  the  early  part  of  the  present  one, 
can  no  longer  have  much  force  under  our 
changed  conditions.  This  particular  question 
was  not  passed  upon  by  this  court  when  we 
still  had  the  conditions  to  meet  that  originally 
influenced  the  English  courts,  and  as  we  are 
now  called  upon  for  the  first  time  to  decide  it, 
at  a  time  when  the  policy  of  the  state  is  so 
radically  different  in  ite  dealing  with  married 
women  from  what  it  formerly  was,  we  do  not 
feel  called  upon  to  be  governed  by  reasons  do 
longer  applicable,  and  make  an  exception  in 
favor  of  married  women,  or'  those  in  contem- 
plation of  marriage,  especially  as  it  might  re- 
suit  in  creatine  a  privileged  class,  which  would 
not  reflect  credit  upon  the  law  that  created  it 
nor  the  state  that  fostered  it.  Property  is  too 
easily  transferred  from  husband  to  wife  to  per- 
mit her  to  do  what  he  is  prohibited  from  do- 
ing, because  it  is  contrary  to  the  policy  of  the 
law,  calculated  to  tempt  his  honesty,  and  to 
impose  upon  and  deceive  those  dealing  with 
him.  If  the  wife  is  at  the  mercy  of  ana  under 
the  absolute  control  of  the  husband,  as  seems 
to  be  the  moving  cause  of  the  English  courts 
when  they  supported  the  validity  of  the  pro- 
hibition against  alienstion  in  her  favor,  then 
he  can  with  sreat  facility  make  use  of  her  to 
do  what  he  himself  cannot  do,  if  we  hold  she 
can  place  such  restraints  on  her  property. 
He  would  only  be  required  to  convey  the 
property  to  her,  and  let  her  place  such  re- 
straints'on  it  as  he  desired,  to  make  it  im- 
>  pregnable  against  the  assault  of  creditors,  al- 
though he  could  not  do  it  himself  as  long  as 
the  property  was  his  own,  because  hewas«us 
juris.  Would  not  the  result  of  such  a  decision 
be  that  a  married  man  who  wanted  to  have 
such  restraints  on  his  property  could  convey  it 
to  his  wife,  and  thus  accomplish  indirectlv, 
through  his  wife,  what  he  could  not  do  di- 
rectly? 

Without  meaning  to  say  that  the  fscts  and 
reasoning  are  in  all  respects  applicable,  the 
Massachusetts  and  Pennsylvania  cases  are 
more  in  accord  with  our  views  of  the  proper 
doctrine  to  establish  as  the  law  of  this  state  on 
this  question  than  the  English  cases  are.  See 
Pacific  Nat.  Bank  v.  Windram,  188  Mass.  175; 
Jackson  v.  Von  Zedlitz,  136  Mass.  842;  and 
Ghormley  v.  Smith,  189  Pa,  584.  11  L.  R.  A. 
565.— in  which  the  courts  of  those  states  have 
passed  on  the  general  subject,  as  well  as  on  l  he 
proposed  exception  in  favor  of  married 
women.  In  the  case  of  Reid  v.  Safe  Deposit  db 
T,  Co,  86  Md.  — .  88  All.  899.  this  court, 
after  referring  to  Brandon  v.  Robinson,  18  Ves. 
Jr.  434;  Bvckton  v.  Bay,  L.  K.  11  Ch.  Div. 
645;  and  Tvllett  v.  Armstrong,  4  Myl.  &  C. 
877.  to  show  the  views  of  the  English  courts, 
said:  "It  thus  appears  that  the  exception  in 
case  of  devises  and  settlements  upon  married 
women  was  deemed  necessary  only  because  of 
the  general  rule  that  restraints  upon  alienation 
and  anticipation  were  always  regarded  as  re- 
pugnant to  the  estate.  But  In  Maryland  this 
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is  not  the  general  rule."  And  then,  after  quot- 
ing from  Smith  v.  Totoers,  to  show  what  the 
law  is  here,  it  was  said:  "In  this  state,  there- 
fore, where  the  law  is  as  Just  stated,  it  is  diflS- 
cult  to  perceive  why  trusts  in  cases  of  ODarried 
women  do  not  stiuid  on  the  same  footing  as 
oCher  trusts  of  the  same  nature."  Although 
this  precise  question  was  not  involved  in  that 
case,  we  stronsly  intimated  that  we  differed 
from  the  English  decisions  which  applied  a 
different  rule  in  favor  of  trusts  to  married 
women  from  that  applied  to  other  trusts  of  the 
same  nature,  and  we  are  of  opinion  that  the 
rule  which  we  have  above  laid  down  for  per- 
sons who  Ate  sui  juris  is  equally  applicable  to 
them.  The  income  from  the  property  in  the 
hands  of  the  trustee  is  therefore  liable  in  canity 
to  the  payment  of  the  debt  due  the  appellant. 
We  have  not  thought  it  necessair  to  advert  to 
the  fact  that  the  deed  was  made  when  Mrs. 
McGill  was  single,  as  it  seems  to  have  been 
practically  conceded  that  it  was  made  in  con- 
templation of  marriage,  or  that  her  husband 
departed  this  life  after  the  debt  was  contracted 
and  after  this  suit  was  brought. 

The  decree  will  be  reversed,  and  the  cause  re- 
manded, in  order  that  the  lower  court  may 
pass  a  decree  requiring  the  trustee  to  pay  out 
of  the  income  now  in  his  hands,  or  that  may 
hereafter  come  into  his  hands,  the  amount  due 
on  the  note  of  Mrs.  McGill,  together  with  the 
costs  in  this  court  and  the  court  below. 

Pag^t  J.,  dissents. 
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1*  The  subjection  of  wh&t  porporte  to 
be  a  corporation*  but  has  do  ie^l  ezisteoce 
as  Bucb  because  of  tbenoDpayment  of  the  bonis 
tax  imposed  by  Acts  1090.  cbap.  586.  to  a  suit  bj  ttae 
state  for  the  recovery  of  the  tax  by  Code,  f  8BH. 
does  not.  by  Implication,  g\ve  it  a  legal  exifteooe 
for  all  purposes,  including  a  capaoity  to  sue,  »it 
is  expressly  denied  the  exercise  of  mny  corporate 
powers  until  the  bonus  is  paid,  by  f  88F. 

8.  The  lack  of  the  corporate  ezieteiice 
of  a  plaintiffsuing  as  a  corporation  can  be  set 
up  to  defeat  the  action  by  the  defendant,  where 
this  is  based  on  the  failure  of  the  piatntlir  to  pay 
the  bonus  tax  prescribed  by  Acts  1890,  chap.  581 
under  which  such  nonpayment  preveota  the  at- 
tempted corporation  from  having  or  exereMng 
any  corporate  powers. 

8*  The  doctrine  of  estoppel  cannot  be  sue* 
cessf ully  Invoked  against  the  denial  of  oorpoimte 
existence  unless  the  corporation  has  at  least  a  de 
facia  existence. 

4.  A  rif^ht  of  action  most  be  eomplete 
before  the  action  is  brought,  and  the  subsequent 


NOTB.— For  estoppel  as  to  character  of  powers  of 
foreign  corporations,  see  note  to  Cone  Export  k 
Commission  Co.  v.  Poole  (8.  C.)  24  L.  R.  A.  297:  also 
note  to  Edison  General  Blectrto  Co.  ▼.  f^"ft<<twn  Pa- 
cific Nav.  Co.  (Wash.)  24  L.  K.  A.  Bfll 
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ooourrenoe  of  a  material  fact  will  oot  avail  In 
malotainlnff  it. 

(February  10,1808.) 

APPEAli  by  plaintiff  from  a  decree  of  the 
CircQit  Court  for  Washington  County  in 
favor  of  defendant  in  a  suit  brought  to  enforce 
specific  performance  of  a  contract  to  convey 
land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Kyd  Doan^las.  for  appel- 
lant: 

The  act  of  1890  was  pa.Hsed  for  the  benefit 
of  the  state  exclusively  and  for  revenue  raising, 
and  the  state  only  by  a  direct  proceeding  after 
hearing  the  delinquent  company  can  condemn 
such  delinquency. 

Gheiapeake  <&  0.  Canal  Co.  v.  Baltimore  d 
0.  R.  Co.  4  Gill  &  J.  120;  1  Thomp.  Corp.  §  581; 
SThomp.  Corp.  i^QbHiS;  Regents  of  the  Univer- 
sity V.  Williams,  9  Gill  &  J.  424, 81  Am.  Dec.  72; 
Vernon  Society  v.  BUI,  ^  Cow.  23, 16  Am.  Dec. 
429;  Planters'  Bank  v.  Bank  of  Alexandria,  10 
Gill  &  J.  856;  Taggart  v.  Western  Maryland 
R.  Co.  24  Md.  596,  89  Am.  Dec  760;  Keene  v. 
Van  Beuth,  48  Md.  194;  Musgrate  v.  MoriHson, 
54  Md.  166;  Busey  v.  Hooper,  85  Md.  80,  6  Am. 
Rep.  350;  Bayers- Town  Tump,  Boadv.  Creeger, 
5  Harr.  &  J.  125,  9  Am.  Dec.  495;  1  Beach, 
Priv.  Corp.  §  18;  Eaton  v.  Aspintoall,  19  N.  T. 
121;  Methodist  Episcopal  Union  Church  v. 
Pickett,  19  N.  Y.  485;  McFarlan  v.  Tnton 
Ins.  Co.  4  Denio.  898;  Bank  of  CireleviOc  v. 
Renirk,  15  Ohio.  838;  National  Docks  R.  Co. 
V.  Central  R.  Co.  82  N.  J.  Eq.  761;  Ang.  & 
A.  Corp.  10th  ed.  S  777,  and  cases  cited; 
Greenbrier  Lumber  Co.  v.  Ward,  80  W.  Va. 
48. 

The  doctrine  is  of  still  stronger  force  where 
the  action  is  in  a  court  of  equity. 

5  Thomp.  Corp.  g  6598;  Soe.  for  Establisliing 
Useful  Manufactures  v.  Morris  Canal  dfc  Bkg. 
Co.  1  N.  J.  Eq.  157.  21  Am.  Dec.  41;  Ham- 
ilton v.  Annapolis  d  E.  Ridge  R.  Co.  1  Md.  Ch. 
107;  Baltimore  cfe  P.  R.  Co.  v.  Fifth  Baptist 
Church,  187  U.  S.  568,  84  L.  ed.  784;  also 
Macon  County  v.  Shores,  97  U.  S.  272, 24  L.  ed. 
889. 

But  the  complainant  did  pay  the  bonus  re- 
quired by  the  act  of  1890,  although  not 
promptly:  and  the  state  received  it  without  ob 
Jection  and  gave  the  usual  receipt  for  it. 

The  state  thereby  waived  any  cause  of  com- 
plaint it  had  against  the  complainant  company 
for  its  delay,  and  took  no  action  in  the  mat 
ter. 

The  defendants  can  occupy  no  better  position 
than  the  state.  If  the  state  waives  a  penalty 
the  defendants  cannot  enforce  it. 

Cheaspeake  dt  0.  Canal  Co.  v.  Baltimore  dt 
0.  R.  Co.  4  Gill  &  J.  120;  Regent  of  the  Uni- 
versity V.  Williams,  9  Gill  &  J.  424.  81  Am. 
Dec.  72:  Planters*  BankY.  Bank  of  Alexandria, 
10  Gill  &  J.  856;  MusgravcY.  Morrison,  54  Md. 
166;  Taggart  v.  Western  Maryland  R.  Co.  24 
Md.  588.  89  Am.  Dec.  760. 

The  defendants  were  large  stockholders  in 
the  complainant  corporation, — although  the 
cash  they  were  to  pay  in  for  their  stock  never 
made  its  appearance, — and  took  part  in  its 
management.  Can  they  be  heard  now  to  set 
up  a  defense  in  this  action,  such  as  the  one  we 
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have  discussed?  Will  not  the  court  hold  them 
estopped?  They  lived  in  Haserstown  and 
knew  what  was  going  on.  Not  navlng  paid  a 
cent  on  their  stock,  can  they  be  permitted  to 
stand  by  and  see  this  large  building  go  up  and 
then  when  the  time  comes  to  make  a  deed  of 
the  lot  say  **No,  vou  owed  the  state  $87.50  and 
didn't  pay  it  in  time  and  we'll  hold  on  to  the 
lot  and  freeze  on  to  the  buildings,  too." 

Morrison  v.  Dorftey,  48  Md.  472;  Hager  v. 
Cleveland,  86  Md.  491. 

Messrs.  Alexander  ArmstroniTf  Sam* 
uel  B*  Loose*  and  Norman  B*  Soott*  Jr., 
for  appellee: 

The  plaintiff  admits  that  at  the  time  this  suit 
was  instituted  it  had  not  paid  the  first  instal- 
ment of  the  bonus.  This  admission  should 
preclude  the  plaintiff  from  maintaining  this 
action. 

People,  Bishop,  v.  Kingston  d  M.  Tump, 
Road  Co.  23  Wend.  198,  85  Am.  Dec.  556; 
Franklin  F.  Ins.  Co.  v.  Hart,  31  Md.  59;  Selma 
tfe  T.  R.  Co.  V.  Tipton,  6  A\a.  787. 89  Am.  Dec. 
855. 

The  answer  of  the  defendant  is  not  in  the 
nature  of  an  information;  it  does  not  allege 
breach  of  corporate  power,  but  only  denies  the 
legal  existence  and  corporate  power  of  this 
plaintiff.  It  submits  that  as  no  corporate  fran- 
chise existed,  none  could  be  forfeited.  For  if 
the  general  laws  of  the  state  require  certain 
acts  to  be  done  before  a  corporation  comes  into 
being,  such  requirements  should  be  scrupu- 
lously observed.  And  should  there  be  any  vital 
omission,  such  omission  can  be  taken  advan- 
tage of  collaterally. 

Society  for  Propagation  of  Oospd  v.  Pawlet, 
29  U.  8.  4  Pet.  480,  7  L.  ed.  927;  Mokelumne 
Hill  Canal  d  Min.  Co  v.  Woodbury,  14  Cal. 
424,  73  Am.  Dec.  660;  Hughes  v.  AntietamMfg. 
Co.  84  Md.  322;  Oler  v.  Baltimore  db  R.  R.  Co. 
41  Md.  589;  Robertson  v.  American  Homestead 
Asso.  10  Md.  397,  69  Am.  Dec.  145;  Franz  v. 
Teut&nia  Bldg.  Asso.  24  Md.  270;  Lord  v.  Essex 
Bldg.  Asia.  87  Md.  825;  Agnew  v.  Bank  ofQet- 
tysburg,  2  Harr.  &  G.  498. 

Pearoe»  J.,  delivered  the  opinion  of  the 
court: 

The  bill  was  filed  in  this  case  September  19, 
1892,  by  the  appellant,  against  the  appellee, 
for  the  specific  performance  of  an  agreement 
to  convey  land,  made  in  writing  between  the 
appellee  on  the  one  part  and  O.  C.  Knipe  and 
others  on  the  other  part,  who  subsequently  as- 
signed all  their  inteiest  in  said  agreement  to 
the  appellant,  with  the  consent,  as  it  alleges,  of 
the  appellee.  The  appellee  answered  the  bill, 
admitting  the  execution  of  the  agreement,  but 
alleging  various  defenses  to  the  bill,  among 
which  is  a  denial  of  the  existence  of  the  ap- 
pellant as  duly  incorporated  under  the  laws 
of  Maryland,  and  a  denial  of  its  right  to  main- 
tain this  suit  by  reason  of  its  failure  to  comply 
with  the  provisions  of  chapter  536  of  the  Acts 
of  1890.  The  general  replication  was  filed, 
and  a  mass  of  testimony  was  taken,  and  the 
bill  was  dismissed  by  the  court  below  (Judge 
8take)  on  the  gound  that  the  appellant  had  no 
legal  existence  as  a  corporation,  and  was,  there- 
fore not  entitled  to  maintain  the  suit.  Under 
the  agreed  statement  of  facts  upon  which  this 
appeal  was  brought  into  this  court,  the  sole 
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question  for  review  is  the  right  of  the  appel- 
lant to  malDtain  this  suit  without  having  first 
paid  the  tax  of  i  of  1  per  cent  on  the  capital 
stock  of  the  company  in  the  manner  provided 
by  act  1890,  chap.  586.  The  statement  of 
facts  admits  that  both  the  appellant  and  the 
appellee  are  incorporated  in  Washington 
county  under  the  laws  of  Maryland,  and  that 
the  agreement  sought  to  be  enforced  is  cor- 
rectly set  forth  in  the  record.  It  also  admits 
that  at  the  time  the  bill  was  filed  the  appellant 
had  not  paid,  and  bad  not  been  notified  to  pay; 
the  first  instalment  of  bonus  as  per  chapter  536, 
Acts  1890,  but  that  it  did  on  the  18th  of  May, 
1898,  pay  the  same  to  the  controller  of  the 
state.  The  record  does  not  show  the  date 
when  this  statement  of  facts  was  made  or  filed 
but  the  reference  therein  to  the  opinion  of  the 
court  dismissing  the  bill  which  was  filed  June 
1,  1897,  shows  It  was  made  and  filed  after  that 
date  This  is  only  important  to  show  that  the 
admission  of  appellant's  due  incorporation  can 
only  be  regarded  ns  an  admission  of  incorpora- 
tion at  that  date,  June,  1897. 

It  will  thus  be  seen  the  question  before  the 
court  is  a  narrow  one.  In  the  answer,  the 
agreed  statement  of  facts,  and  in  the  opinion 
of  the  court  below,  as  well  as  in  the  argument 
in  this  court,  the  case  was  regarded  as  depend- 
ing wholly  upon  the  construction  of  chapter 
586,  Acts  1890,  and,  if  this  were  the  fact,  there 
would  be*  less  difficulty  in  reaching  a  satisfac- 
tory conclusion.  But  the  act  of  1894  (chap. 
114)  deals  with  the  same  precise  subject  mat- 
ter, and  if  it  can  be  said  it  does  not  repeal  the 
act  of  1890,  it  yet  materially  changes  the  law 
applicable  to  cases  arising  under  the  act  of 
1890,  and  we  ai«  required  to  consider  and  con- 
strue the  act  of  1894.  It  will  be  seen  that  the 
titles  of  these  acts  are  in  precisely  the  same 
words,  except  that  the  act  of  1890  is,  *'An  Act 
to  Add  a  [One]  New  Section  to  Article  Eighty- 
One  of  the  Code,  ...  to  be  Designated  as 
Section  Eighty-Eight  A,"  while  the  act  of  1894 
is,  *'An  Act  to  Add  Six  New  Sections  to  Arti- 
cle Eighty  One  of  the  Code,  .  .  .  to  be  Desig- 
nated as  Sections  Eighty- Eight,"  F,  G,  H,  I, 
J;  and  that  the  word  "corporation"  is  used  in 
the  title  of  the  latter  act  where  the  word 
**company"  is  used  in  the  title  of  the  former. 
The  act  of  1894  specifically  provides  that  no 
corporation  incorporated  prior  to  the  date  of 
the  passage  of  that  act  shall  in  any  manner,  by 
that  act,  be  relieved  or  released  from  the  pay- 
ment of  any  bonus  due  under  the  act  of  1890; 
and  this  proviso,  taken  in  connection  with  the 
repealing  clause  in  §  2  of  that  act,  clearly  indi- 
cates the  legislative  purpose  to  repeal  the 
future  operation  of  the  act  of  1890,  while  sav- 
ing all  remedies  and  results  by  reason  of  the 
nonpayment  of  any  bonus  by  any  corporation 
incorporated  prior  to  the  passage  of  that  act. 
It  should  be  noted  here  that  chapter  244.  Acts 
1890,  adds  five  new  sections  to  article  81  of  the 
Code,  to  come  in  after  §  88.  and  to  be  desig- 
nated  as  §^  bS  A.  B.  C,  D,  and  E.  These  sections 
deal  only  with  taxes  on  the  assessed  value  of 
the  shares  of  capital  stock  of  corporations,  and 
not  with  the  bonus  tax.  Then  came  chapter 
586,  Acts  1890,  which  added  one  new  section 
to  article  81  of  the  Code,  to  come  in  after  i$  88, 
and  to  be  designated  88A,  so  that  under  these 
two  acts  there  were  two  sections  each  desig- 
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nated  88A.  It  is  thus  made  evident  that  the 
draftsman  of  chapter  114,  Acts  1894,  with 
these  two  acts  of  1890  before  him,  and  intend- 
ing to  avoid  the  existing  confusion  arisiog 
from  the  designating  of  two  sections  as  88A 
designed  to  repeal  act  1890.  chap.  536.  and  to 
substitute  ^  88A  of  that  act  for  §  88A  of  act 
1890.  chap.  536,  leaving  ^  88A-E;  chap.  244, 
Acts  1890,  to  stand  in  their  regular  order  of 
precedence.  Mantel  v.  Consolidalwn  Coal  Co. 
39  Md.  171,  174.  The  appellant  was  incor- 
porated prior  to  May  18,  1893,  since  it  paid 
the  first  instalment  of  bonus  tax  on  that  date, 
but  it  appears  from  the  examination  of  the 
act  of  1894  that  the  proceeding  prescribed 
therein  for  the  recovery  of  the  bonus  tax  upon 
corporations,  and  the  provisions  setting  forth 
the  result  of  nonpayment,  are  applicable  as 
well  to  corporations  created  before  as  after  the 
passage  of  that  act,  and  that,  if  there  is  any- 
thing to  be  found  in  that  act  not  contained  in 
the  act  of  1890  which  would  sustain  the  appel- 
lant's right  to  maintain  this  suit,  it  is  entitled 
to  the  benefit  thereof.  Compariof^  chapter 
244,  Act9l890,  with  chapter  114,  Acts  1694,  it 
is  evident  that  the  draftsman  of  tbenctof  1894, 
overlooking  the  true  theory  and  design  of  the 
act  of  1890  (chapter  536),  or  deliberately  in- 
tending to  alter  its  true  theory  and  design,  sub- 
stantially provided  the  same  remedy  and  pro- 
cedure n>r  the  recovery  of  the  bonus  tax  as 
was,  by  chapter  244  of  1890,  provided  for  the 
recovery  of  the  tax.  upon  the  assessed  value  of 
capital  stock;  and  it  is  now  ar/^ed  by  the  ap- 
pellant, since  the  oral  argument,  that,  as  the 
act  of  1894  subjects  the  corporation  to  suit  by 
the  state  for  the  recovery  of  this  bonus  tax,  ic 
necessarily  follows  that  the  corporation  has  a 
lesal  existence  for  all  purposes,  and  therefore 
full  capacity  to  sue.  But  with  this  contention, 
however  plausible  and  forcible  the  amimeot 
at  first  blush,  we  are  not  able,  after  full  and 
careful  consideration,  to  agree;  and  we  arc  of 
opinion  that,  if  the  appellant  would  be  held  in- 
capable of  maintaining  this  suit  under  the  act 
of  1890,  it  must  be  so  held  under  the  act  of 
lb94.  To  hold  otherwise,  and  to  hold,  as  the 
appellant  urges,  that  this  act  recognizes  a  cor- 
poiation  which  has  not  paid  the  bonus  tax 
when  due  as  an  existing,  moving,  active 
corporation  for  all  purposes,  would  be  to 
strike  with  absolute  nullity  the  plain  and 
imperative  language  of  section  88F,  which  de- 
clares that  no  such  corporation  shall  have  or 
exercise  any  corporate  powers  until  such  bonus 
has  been  paid.  It  is  settled  law  that  charters 
or  statutes  conferring  franchises  on  a  corporar 
tion  are  to  be  construed  in  favor  of  the  public, 
rather  than  the  corporation;  and  to  gratify  this 
rule  where  the  charter,  as  here,  is  under  a  cer- 
tificate, the  general  law  is  to  be  read  into  the 
certificate.  Every  word,  phrase,  or  sentence 
doubtful  or  ambiguous  is  to  be  interpreted  in 
favor  of  the  state.  Thompson,  in  his  woik  on 
Corporations  (vol.  4.  p  5661).  says:  The  rule 
is  simple.  That  which  the  company  may  do 
by  its  charter  it  may  do.  Beyond  that  its  acts 
are  illegal. 

In  Roland  Park  Co.  v.  StaU,  80  Md.  448. 
Acts  1890,  chap.  536,  and  Acts  1894,  chap.  Ill 
were  considered  on  another  point,  and  it  was 
said:  **What  we  have  to  do  is  to  diaoover  the 
legislative  intention  and  to  give  toit,  when  i 
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tained  in  accordance  with  established  canons 
or  rules,  full  and  complete  effect.  .  .  .  This 
intent  or  design  may  be  gathered,  not  merely 
from  the  language  of  the  enactment,  but  also 
from  the  causes  or  necessity  which  prompted 
its  passage.  ...  A  result  which  may  follow 
from  one  construction  or  another  of  a  statute 
is  always  a  potent  factor  and  is  sometimes  in 
and  of  itself  conclusive  as  to  the  correct  solu- 
tion of  ihe  question  as  to  its  meaning."  One 
result  which  might  follow  the  establishment 
of  appellant's  contention  would  be  that  corpo- 
rations defaulting  under  this  act  might  not  only 
continue  in  the  full  exercise  of  the  prohibited 
powers  for  two  years  after  such  default,  but 
might  before  the  expiration  of  that  period,  dis- 
pose of  all  their  property,  and  leave  the  state  a 
barren  judgment  for  this  bonus.  8uch  a  re- 
sult could  not  have  been  within  the  legisla- 
tive contemplation,  and  ought  not  to  be  per- 
mitted if  it  can  be  avoided  by  any  sound  con- 
struction of  the  whole  act.  It  is  a  cardinal 
rule  of  construction  that,  where  one  part  of  a 
statute  is  susceptible  of  two  constructions,  and 
the  language  of  another  part  is  clear  and  defi- 
nite, and  is  consistent  with  one  of  such  con- 
structions and  opposed  to  the  other,  that  con- 
struction which  will,  under  all  clauses  of  the 
statute,  be  harmonious,  must  be  adopted. 
Magrvder  v.  Carroll,  4  Md.  348.  349;  Alex- 
ander V.  Worthingion,  6  Md.  472.  Sections 
8bF  and  88H  must  be  construed  together, 
and  by  so  doing  ^  88F  must  be  taken  to  pro- 
hibit generally  the  having  or  exercising  of 
any  corporate  powers  before  payment  of  the 
bonus,  which  would  include  generally  suits  by 
or  against  the  corporation;  and  the  office  of 
§  8811  is  merely  an  exception  withdrawing 
from  the  general  purview  and  operation  of 
§  88F  the  particular  suit  authorized  for  the 
recovery  of  the  bonus  tax  by  ^  88H.  Every 
corporation  is  the  mere  creature  of  the  state, 
and  where  neither  its  charter  nor  any  statute 
restricts  the  powers  through  which  it  main- 
tains itself  and  responds  to  the  discharge  of 
its  obligations,  it  may  be  conceded  that  the 
ri^ht  to  sue  and  the  liability  to  respond  to  a 
suit  are  correlative;  but  the  state  which  cre- 
ates the  corporation  is  sovereign,  and,  while 
withholding  from  the  corporation  or  suspend- 
ing the  right  to  sue  before  compliance  with  a 
revenue  measure,  as  the  price  of  the  exercise 
by  it  of  corporate  powers,  may  clearly,  if  it 
see  fit,  subject  such  corporation  to  suit  by 
the  state  for  noncompliance  with  such  condi- 
tion precedent;  and  we  think  the  court  below 
correctly  and  clearly  stated  the  law  when  it 
said:  **The  effect  of  the  law  is  to  hold  in  abey- 
ance the  right  and  remedy  of  the  suing  cor- 
poration,"—and  we  are  of  opinion  that  this 
proposition  is  as  clear  under  the  provisions  of 
chapter  114,  Acts  1894,  as  it  is  under  chapter 
536,  Acts  1890. 

The  appellant  contended  that  the  validity 
of  its  incorporation  is  conceded  in  the  agreed 
statement  of  facts,  but,  even  if  this  would 
affect  the  result,  we  do  not  so  understand 
the  concession.  It  is  expressly  denied  in  the 
answer,  and  the  agreed  statement  of  facts 
was  entered  into  after  payment  of  the  bonus, 
when  its  corporate  power  to  sue  was  no 
longer  held  in  abeyance,  and  when  the  right 
to  sue  was  complete  under  the  statute, 
39  L.  R.  A. 


The  next  contention  of  the  appellant  is  that 
the  question  of  corporate  power  cannot  be 
raised  collaterally,  or  in  any  way  except  by  a 
direct  proceeding  by  the  state  to  forfeit  the 
charter.  There  is.  of  course,  no  doubt  that 
mere  causes  of  forfeiture  cannot  be  taken  ad- 
vantage of  collaterally,  and  that,  where  the 
right  to  sue  has  once  become  vested  in  the  cor- 
poration by  compliance  with  all  conditions 
precedent  thereto,  it  can  only  be  devested  by 
forfeiture  in  some  legal  mode  of  the  charter. 
But  this  case  does  not  come  within  that  rule. 
We  have  carefully  examined  all  the  cases  cited 
by  the  appellant,  and  it  will  be  found  that  all 
of  them  are  cases  merely  of  Irregularity,  and 
not  of  nullity;  cases  in  which  the  power  to  sue 
had  become  a  vested  power  under  the  charter 
by  a  substantial  compliance  in  good  faith  with 
the  requirements  thereof,  notwithstanding 
some  irregularity  in  the  proceedings  there- 
under. Chesapeake  db  0,  Canal  Co.  v.  Balti- 
more db  0.  B,  Co.  4  Gill  &  J.  122,  was  the 
case  of  nonuser  of  corporate  powers,  and  Chief 
Justice  Buchanan  was  careful  to  say :  ' '  Where 
there  is  an  existing  corporation  capable  of  act- 
ing, .  .  .  cause  of  forfeiture  can  only  be  en- 
forced by  scire  facias,  or  a  quo  warranto,  is- 
sued at  the  instance  of  the  government  creating 
the  corporation,  and  cannot  be  taken  advan- 
tage of  incidentally,  or  in  any  other  way,  or 
by  any  individual,  since  the  government,  with 
which  alone  the  contract  arising  out  of  the 
charter  is  made,  may  waive  the  breach  of  any 
condition  of  that  contract,  and  cannot  be  made 
to  enforce  the  forfeiture,  whether  it  will  or 
not."  But  here  the  state  has,  by  the  act  of 
1890,  passed  before  the  incorporation  of  the 
appellant,  declared  its  will  that,  until  compli- 
ance with  the  fundamental  condition  -which 
was  disregarded  in  this  case,  the  appellant 
should  have  no  other  or  greater  corporate 
power  than  he  would  have  had  after  forfeiture 
enforced;  and  this  legislative  limitation  of 
power  is  as  effective  ifor  the  purposes  of  this 
case  as  a  decree  of  forfeiture  made  prior  to  the 
suit. 

Regents  of  the  Unirersity  v.  Williams,  9 
Gill  &  J.  42iS,  81  Am.  Dec.  72,  was  a  question 
whether  one  corporation  was  merged  in 
another,  and  the  court  held  that  neither  non- 
user  nor  misuser  of  corporate  franchises  would 
authorize  granting  the  same  franchises  to 
others,  before  a  forfeiture  had  been  judicially 
declared,  and  Chief  Justice  Buchanan  was 
again  careful  to  say:  "Scire  facias  .  .  .  is  the 
proper  process  when  there  is  a  legally  existing 
body  capable  of  acting,  but  who  have  abused 
their  power.  .  .  .  [And]  quo  warranto,  which 
properly  applies,  where  there  is  a  corporate 
body  de  facto  only,  but  who  take  upon  them- 
selves to  act.  though,  from  some  defect  in  their 
constitution  or  organization,they  cannot  legally 
exercise  their  powers."  So  with  Planters* 
Bank  v.  Bank  of  Alexandria,  lOGill  «&J.  846. 
where  it  was  contended  that  the  charter  of  the 
Planters'  Bank,  under  one  of  its  sections,  by 
reason  of  the  suspension  of  specie  payments, 
became  ipso  faeto  null  and  void,  without  ju- 
dicial inquirv  upon  the  subject;  but  the  court 
held  proceeding  by  scire  facias  necessary. 

The  following  cases,  cited  by  appellant: 
Taggart  v.  Western  Maryland  B.  Co.  24  Md. 
596,  89    Am.  Dec.  760;    Busey  v.  Hooper,  85 
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Md.  80,  6  Am.  Rep.  850;  Hagers-Town  Tump, 
Road  v.  Creeger,  5  Harr.  &  J.  122,  9  Am.  Dec. 
495;  Hamilton  v.  Annapolis'  d  B,  Ridge  R. 
Co.  1  Md.  Ch.  107;  Keene  t.  Van  Reuth, 
48  Md.  194;  Mu*^grave  v.  Morrison,  54 
Md.  166. — will  all  be  found  od  exam- 
ination to  be  governed  by  the  principles  ap- 
plied in  Chesapeake  cfe  0,^  Canal  Co,  v.  Baltimore 
ik  0,  R.  Co.  4  Gill  <&  J.  1,  and  are  all  cases  of 
legally  existing  bodies  capable  of  acting,  and 
which  had  in  good  faith  attempted  to  comply 
with  all  legal  requirements  precedent  thereto. 
On  the  other  hand,  the  decisions  in  Maryland 
have  always  beep  that  the  legal  existence  of  a 
corporation  is  always  open  to  inquiry.  Agnew 
V.  Bank  of  Gettysburg,  2  B&rr.  &  G.  498;  Lyons 
V.  Orange,  A,  d  At.  R.  Co.  32  Md.  18.  in  which 
the  court  speaks  of  "conditions  .  .  .  which, 
by  the  express  provisions  of  the  statute,  are 
made  a  condition  to  be  performed  .  .  .  before 
and  as  a  foundation  of  the  exercise  of  powers 
and  privileges  under  the  charter."  Also  Bam- 
mond  V.  Straus,  58  Md.  12;  Smith  v.  Silver 
Valley  Min,  Co.  64  Md.  94.  54  Am.  Rep.  760; 
Bonaparte  v.  Baltimore,  H,  <&  L.  R,  R.  Co, 
75  Md.  847;  Lord  v.  B^sex  Bldg.  Asso,  87  Md. 
325.— in  which  it  is  said  (citing  Ang.  &  A. 
Corp.  §83):  *  There  is  certainly  no  doubt  .  .  . 
that,  where  a  corporation  is  created  by  statute, 
or  under  a  general  statute,  as  in  this  case, 
which  requires  certain  acts  to  be  done  before  it 
can  be  considered  in  esse,  there  those  acts 
must  appear  to  have  been  done,  in  order  to 
establish  the  corporate  existence."  We  find 
nothing  in  Baltimore  db  P.  R.  Co,  v.  Fiph  Bap- 
tist Church,  137  U.  S.  568,  84  L.  ed.  784,  in 
conflict  with  the  law  laid  down  in  the  Mary- 
land cases  just  cited;  and  in  EJaton  v.  Aspin- 
wall,  19  N.  Y.  121.  relied  on  by  the  appellant, 
the  language  of  the  act  was  not  that  10  per 
cent  of  the  capital  stock  should  be  paid  in 
''before  it  should  be  a  corporation,"  but  that, 
"where  the  certificate  was  filed,  and  10  per 
cent  of  the  stock  paid  in,  it  should  be  a  body 
politic."  But.  even  if  it  be  conceded  that 
the  legal  construction  put  by  the  appellant 
upon  the  language  used  is  a  correct  construc- 
tion, that  case  could  not  be  accepted  as  con- 
trolling in  the  face  of  our  own  decisions,  and 
when  compared  with  other  cases  in  New  York. 
In  Williams  v.  Rank  of  Michigan,  7  Wend. 
589.  Chancellor  Walworth  said:  "A  contract 
made  with  the  company  by  that  name  is 
neither  an  admission  or  any  evidence  whatever 
that  it  is  entitled  to  sue  by  that  name  as  a  cor- 
poration asrgregate."  And  in  Wetland  Canal 
Co,  V.  Hathaway,  8  Wend.  480,  24  Am.  Dec. 
51,  Judge  Nelson  said:  When  a  corporation 
sues  as  such  *'if  they  have  not  the  powers  and 
privilej(^es  assumed  on  their  part  in  their  deal- 
ings with  him,  it  is  their  own  fault,  and  not 
his.  Whether  they  had  these  powers  must 
have  been  known  to  themselves:  not  to  the 
defendant,  and  no  act  of  his  could  legally  add 
to  or  detract  from  them.  'Why,  then,  should 
be  be  estopped  from  denying  their  corporate 
capacity,  or  they  be  excused  from  establishing 
it  by  legal  evidence,  when  they  are  endeavor- 
ing to  enforce  their  rights  In  a  manner,  and 
before  a  tribunal,  which  can  entertain  their 
suit  only  upon  the  proof  or  assumption  that 
they  are  a  corporate  body,  duly  constituted  by 
competent  authority."  In  Field  v.  Cooks,  16 
89  L.  R.  A« 


La.  Ann.  158,  it  was  held  that  the  recognition 
of  defendant  as  a  company  by  the  plaintiffs 
did  not  preclude  them  from  showing  that  de- 
fend  ant  had  no  legal  existence  as  a  corporation; 
and  that,  to  produce  an  estoppel,  there  should 
be  at  least  an  admission  that  the  company  was 
entitled  to  exercise  corporate  powers.  Thomp- 
son, in  his  work  on  Corporations,  vol.  5, 
(§  6586).  while  admittmg  a  regretable  conflict 
of  judicial  opinion  upon  this  question,  says 
that  those  decisions  which  hold  that  corpora- 
tions can  enjoy  franchises  while  repudiating 
conditions  upon  which  they  are  conferred 
unless  the  state  is  worried  into  judicial  pro- 
ceeding to  oust  them  "are  inexcusable."  and 
he  says,  in  §  6587:  "The  sound  doctrine  is  that, 
where  a  statute  creating  a  corporation  declares 
that,  unless  the  corporation  performs  certain 
acts  within  a  prescribed  time,  its  corporate 
existence  and  powers  shall  cease,  or  its  powers 
and  franchises  shall  terminate,  the  statute  exe- 
cutes itself  .  *  ,  without  the  necessity  of  any 
further  action  bv  the  state,  either  by  a  legislative 
declaration  of  forfeiture  or  by  a  judgment  of 
forfeiture  in  a  judicial  proceeding.  In  snob 
a  case"  its  legal  existence  "Is  a  fact  in  pais."  to 
be  ascertained  in  any  judicial  proceeding, 
direct  or  collateral,  it  is  laid  down  in  2  Mor- 
awetz,  Priv.  Corp.  §  778,  that  the  doctrine  of 
estoppel  cannot  be  successfully  invoked  unless 
the  corporation  has  a  de  facto  existence;  and 
Judge  Cooley,  in  Swartvoout  v.  Mieliigan  Air 
Line  R,  Co,  24  Mich.  898,  says:  •'Where 
there  is  a  corporation  de  facto  with  no  want  of 
legislative  power  to  its  due  and  legal  existence 
.  .  .  in  controversies  between  the  de  facto  cor- 
poration and  those  who  have  entered  into  con- 
tract relations  with  it.  .  .  .  and  [where] 
the  questions  suggested  are  only  whether  there 
has  been  exact  regularity  and  strict  compliance 
with  the  provisions  of  the  law  relating  to  incor- 
poration, .  .  .  such  questions  should  not  be 
suffered  to  6e  raised." 

In  Johnson  v.  Hines,  61  Md.  180,  this  court 
has  said,  speaking  of  the  invalidity  of  a  mort- 
gagee's title  derived  from  a  trustee's  deed  made 
without  ratification  of  the  sale,  but  after  ratifi- 
cation of  an  audit:  "There  is  a  marked  and 
important  distinction  between  nullities  and 
irregularities.  An  irregularity  may  be  waived; 
a  nullity  never  can  be  waived."  In  recogni- 
tion of  this  fundamental  principle,  the  exact 
question  raised  here  was  decided  in  the  recent 
case  of  Jones  v.  Aspen  Hardware  Co.  21  Colo. 
268.  29  L.  R.  A.  148.  This  was  an  action  of 
replevin  by  the  company  to  recover  a  stock  of 
ffuods.  The  statute  in  that  case  provided  that 
every  corporation  incorporated  under  any  gen- 
eral or  special  law  should  pay  the  state  a  fee, 
to  be  graded  according  to  its  capital  stock,  to  be 
due  and  payable  upon  the  filing  of  the  certifi- 
cate of  incorporation,  and  that  no  such  corpora- 
tion should  have  or  exercise  any  corporate  pow- 
ers until  such  fee  should  have  been  paid:  and 
it  was  held  that  an  association,  having  f  a9ed 
to  comply  with  the  statute  with  respect  to  the 
payment'of  the  fee,  was  neither  a  dejvre  nor 
a  de  facto  corporation,  and  was  not  competent 
to  maintain  a  suit  as  such.  The  court  said: 
"The  language  of  the  act  is  plain  and  unam- 
biguous. .  .  .  The  doctrine  of  estoppel  cannot 
be  successfully  invoked,  we  think,  unless  the 
corporation  has  at  least  a  defaeto  existence. 
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...  A.  de  facto  corporation  can  never  be 
recognized  in  violation  of  a  positive  law.  .  .  . 
There  is  a  broad  distinction  between  those  acts 
made  necessary  by  the  statute  as  a  prerequisite 
to  the  exercise  of  corporate  powers  and  those 
acts  required  of  individuals  seeking  incorpora- 
tion, but  not  made  prerequisite  to  the  exercise 
of  such  powers."  These  principles  were 
clearly  recognized  and  applied  in  Boyce  v.  Tow- 
sontown  Station  of  M.  E.  Church  TrrusteeH,  46 
JMd.  878,  874.  where  the  court  said:  "The 
statute  law  of  the  state  expressly  requiring 
certain  prescribed  acts  to  be  done  to  constitute 
a  corporation,  to  permit  parties  indirectly,  or 
upon  the  principle  of  estoppel,  virtually  to 
create  a  corporation  for  any  purpose,  or  to 
have  acts  so  construed,  would  be  in  manifest 
opposition  to  the  statute  law  and  clearly  against 
its  policy,  and  justified  upon  no  sound  princi- 
ple in  the  administration  of  justice. 

Nor  can  we  agree  that  the  subsequent  pay- 
ment of  this  bonus  is  equivalent  to  its  payment 


before  the  commencement  of  the  suit.  We 
think  it  clear  that  the  right  of  action  must  be 
complete  before  the  action  is  brought,  and  the 
subsequent  occurrence  of  a  material  fact  will 
not  avail  in  maintaining  it  Dean  v.  Metropol- 
itan Elet>.  R.  Go,  119  K,  Y.  545;  BbllingsiDorlh 
V.  Flint,  101  U.  S.  596,  25  L.  ed.  1029;  Baker 
V.  Tillman,  84  Ga.  401.  If  the  plaintiff  is  not 
itself  incapacitated  to  sue,  and  yef  cannot 
maintain  the  particular  suit  because  the  right 
of  action  did  not  accrue  until  after  commence- 
ment of  the  suit,  a  fortiori  should  it  be  pre- 
cluded from  maintaining  the  suit  where  the 
inability  is  not  a  special  one  going  to  the  par- 
ticular suit  but  a  general  inability  going  to 
the  maintenance  of  any  suit  at  that  particular 
time. 

We  find  nothing  in  the  authorities  relied  on 
by  the  appellant  to  overthrow  the  doctrine 
upon  which  this  decision  is  placed,  and  toe 
must  affirm  the  decree  appealed  from. 
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Willis  J.  PERKINS.  Plf,  in  Err,, 

V, 

Louis  J.  GROBBEN  et  al. 


.Mloh.. 


The  retaUnn^  by  a  vendor,  as  owner,  of 
property  sold  by  conditional  sale  with 
a  reservation  of  title,  and  the  flrlvlaer  credit  to  the 
vendee  for  one  half  the  invoice  price  of  the 
property,  retain! D(r  the  lostalments  of  purchase 
price  paid,  as  tbe  contract  allowed,  for  the  use  of 
the  property,  will  preclude  an  action  for  the 
balance  of  the  purchase  price  on  a  note  there- 
for, where  this  provides  that  the  property  maybe 
retaken,  and  also  that  a  suit  on  the  note  shall 
not  waive  the  vendor^s  title  to  the  property,  .j^ 

(March  15, 1808.) 

ERROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  enforce 
payment  of  notes  representing  the  purchase 
price  of  shingle  mill  machinery  which  plaintiff 
had  taken  back  upon  breach  by  defendants  of 
their  contract.    Affirmed, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Woleott  &  Ward,  for  plaintiff  in 
error: 

The  parties  had  the  right  to  contract  to  re- 
tain both  remedies  until  plaintiff  should  ob- 
tain satisfaction. 

FvUer  v.  Byrne,  102  Mich.  461;  Tufts  v. 
ITArcamhal,  85  Mich.  185.  12  L.  R.  A.  446; 
VaugJin  v.  McFadyen  (Mich.)  68  N.  W.  185. 

The  disposition  of  the  courts  is  to  construe 
contracts  where  possible  so  as  not  to  provide 
for  anything  in  the  nature  of  a  forfeiture. 

Hays  V.  Jordan,  85  Ga.  741,  9  L.  R.  A.  878; 
Preston  v.  Whitney,  28  Mich.  260. 

The  contract  plainly  provides  for  the  preser- 


Note.— As  to  rights  and  liabilities  of  the  parties 
on  default  under  conditional  sale,  see  note  to  Cole 
•  V.  Hlnes  (Md.)  82  L.  R.  A.  466. 
89L.R.  A. 


vation  to  plaintiff  of  both  remedies.  It  is  ex- 
pressly provided  that  suit  may  be  commenced 
on  such  notes  and  that  such  suits  shall  not  be 
a  waiver  of  the  vendor's  title  to  the  property. 

The  vendor  having  retained  two  remedies 
must  be  satisfied  on  receiving  full  compensa- 
tion, and  the  fair  inference  is  that  the  clause 
providing  for  the  application  of  payments  for 
the  use.  wear,  and  tear  would  be  inapplicable 
in  case  the  vendor  received  satisfaction  in  full 
from  the  pursuit  of  either  remedy. 

This  construction,  while  doing  full  justice 
to  the  vendor,  is  for  the  benefit  of  the  vendee, 
and  is  the  logical  conclusion  of  the  provisions 
of  the  contract  retaining  both  remedies  in  the 
vendor. 

Not  only  this,  it  is  a  construction  which  will 
prevent  any  forfeiture,  and  if.  in  a  proper  case, 
forfeitures  under  this  class  of  contracts  can  be 
successfully  questioned,  which  seems  quite 
probable,  then  it  is  the  only  construction 
which  will  give  to  all  parts  of  the  contract 
force  and  meaning,  and  is  therefore  the  proper 
construction  for  that  reason. 

Thirlby  v.  Rainbow,  98  Mich.  164;  Preston 
V.  Whitney,  23  Mich.  260;  New  Home  Sewing 
Mack,  Co.  V.  Bothane,  70  Mich.  443;  Johnston 
V.  Whittemore,  27  Mich.  463. 

To  hold  the  vendees  personally  for  tbe  debt 
is  necessarily  inconsistent  with  the  right  to  for- 
feit any  money  already  paid. 

This  is  the  construction  vendees  would  be 
entitled  to,  and  they  cannot  deny  to  vendor  the 
same  construction. 

The  provisions  in  the  contract  for  several 
remedies  are  not  put  in  the  alternative,  but 
the  vendor  may  retake  the  property  and  he 
may  commence  suit. 

Tufts  V.  jyArcambal,  85  Mich.  185, 12  L.  R. 
A.  446. 

The  courts  will  not  concern  themselves  with 
the  question  of  the  wisdom  of  such  contracts, 
and  a  recovery  may  be  had  for  the  purchase 
price  of  an  article  before  the  title  has  passed 
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to  the  Tendee  if  the  parties  had  8o'  con- 
tracted. 

WMte  y.  Solomon,  164  Mass.  516,  80  L.  R. 
A.  537;  Beaeh'8  Appeal,  58  Conn.  464;  Vaughn 
V.  McFadyen  (Mich.)  68  N.  W.  135. 

Retaking  the  property  will  not  necessarily 
amount  to  an  election  of  remedies  on  the  part 
of  the  vendor,  nor  cut  off  the  right  of  the  ven- 
dee to  have  the  property  on  tendering  per- 
formance of  his  contract. 

Fuller  V.  Byrne,  102  Mich.  461;  Tufts  v. 
D^Arcamhal,  85  Mich.  185,  12  L.  R.  A.  446; 
Vaughn  v.  MeFadyen  (Mich.)  68  N.  W.  135; 
Dederick  v.  Wolfe,  68  Miss.  500;  Montgomery 
Iron  Works  v.  Smith,  98  Ala.  644;  hays  v. 
Jordan,  85  Ga.  741,  9  L.  R.  A.  373;  BreiDer  v. 
Ford,  54  Hun,  116;  Ascue  v.  Aultman,  2  Tex. 
App.  Civ.  Cas.  (Willson)  §  497;  Durr  v.  Rep- 
logle,  167  Pa.  347;  Mott'^,  Havana  Nat,  Bank, 
22  Hun,  354;  McPherson  v.  Acme  Lumbei-  Co. 
70  Miss.  649;  Matthews  v.  Lueia,  55  Vt.  808; 
Boot  V.  Lord,  23  Vt.  568;  Turner  v.  Smith,  7 
Kulp,  189. 

Retaking  the  property  is  not  a  rescission  of 
the  contract,  but  an  act  performeii  under  and 
in  affirmance  of  it. 

Fairbanks  v.  Malloy,  16  III.  App.  277; 
Latham  v.  Summer,  89  111.  233,  31  Am.  Rep. 
79. 

Messrs.  Pratt  &  Davis,  for  defendants  in 
error: 

Where  a  party  gives  a  reason  for  his  con- 
duct and  decision  touching  anything  involved 
in  a  controversy,  he  cannot,  after  litigation  has 
begun,  change  his  erouod,  and  put  his  conduct 
upon  another  and  a  different  consideration. 
He  is  not  permitted  thus  to  mend  his  hold. 
He  is  estopped  from  doing  it  by  a  settled  prin- 
ciple of  law. 

Ohio  cfc  M.  B.  Co,  V.  McCarthy,  96  U.  8.  267, 
24  L.  ed.  696;  Dreyfous  v.  Adams,  48  Cal,  131; 
Long  V.  Fox,  100  III.  43;  McQueen  v.  Qamhle, 
33  Mich.  344;  Callaway  v.  Johnson,  51  Mo.  33; 
Bdwards's  Appeal,  105  Pa.  103. 

The  taking  of  the  property  by  plaintiff  and 
crediting  the  value  to  the  defendants,  made  the 
property  his  own,  and  he  should  now  be  held 
to  that  election,  and  should  not  be  permitted 
to  go  in  and  claim  relief  entirely  at  variance 
therewith. 

6  Am.  &  Eng.  Enc.  Law,  p.  ^50;  Cole  v. 
nines,  81  Md.  476.  32  L.  R.  A.  455;  Button  v. 
Trader,  75  Mich.  298;  Thomas  v.  Watt,  104 
Mich.  206;  Black  v.  Miller,  75  Mich.  323; 
Hinchman  v.  Weeks,  85  Mich.  535;  Mc- 
Donald V.  Preston  Nat.  Bank  (Mich.)  70  N. 
W.  143:  Kunzie  v.  Wiitom,  39  Mich.  888;  7 
Am.  &  Eng.  Enc.  Law,  p.  32. 

On  default  of  payment  the  plaintiffs  were 
not  bound  to  accept  the  machine  or  take  pos- 
session of  it;  they  could  have  entered  a  judg- 
ment on  the  bond,  levied  on  the  machine  and 
any  other  property  of  the  defendant,  in  satis- 
faction of  their  demand.  But  they  rescinded 
the  contract  by  retaking  into  their  possession 
the  subject  of  it,  which  they  had  a  right  to  do, 
and  then  immediately  entered  their  bond  and 
issued  execution  to  levy  on  other  property  of 
defendant,  which  they  had  no  right  to  do,  for 
the  contract  or  obligation  to  which  the  bond 
was  collateral  no  longer  existed. 

Sean<yr  v.  McLaughlin,  165  Pa.  157,  32  L.  R. 
A.  467;  Earle  v.  Robinson,  91  Hun,  368;  Min- 
39  L.  R.  A. 


neapolis  Harvester  Works  v.  HoUy,  27  Minn. 
495;  Aultman  v.  Olson,  43  Minn.  409;  Campbell 
Printing  Press  d  Mfg.  Co.  v.  Hickok,  140  Pa. 
290;  Scott  V.  Hough,  151  Pa.  680;  Hewison  v. 
Richetts,  10  Rep.  558,  63  L.  J.  Q.  B.  N.  S. 
711 ;  CampbeU  Printing  Press  Mfg.  Co.  v.  HenkU, 
8  Mackey,  95;  Rodgers  v.  Baehman,  109  Cal. 
552;  Smith  v.  Oilmore,  7  D.  C.  App.  192; 
Tliird  Nat.  Bank  v.  Armstrong,  25  Minn.  530; 
Dowdell  V.  Empire  Furniture  i  L.  O?.  84  Ala. 
817:  Hine  v.  Roberts,  48  Conn.  267,  40  Am. 
Rep.  170;  Loomis  v.  Bragg,  60  Conn.  228,  47 
Am.  Rep.  638;  Beach's  Appeal,  58  Conn.  464; 
Oreen  v.  Sinker,  185  Ind.  434;  Matt  v.  Hatana 
Nat.  Bank,  22  Hun.  354;  Hefby  v.  MattheKt, 
[18951  A.  C.  471.  See  note  to  CoU  v.  Hines 
(Md.)  32  L.  R.  A.  455. 

From  the  time  of  the  taking  of  possession,  the 
agreement  for  the  sale  may  be  treated  aa  void, 
or  more  properly  as  terminated. 

Presion  v.  Whitney,  23  Mich.  260;  Johnston 
V.  WhiUemore,  27  Mich.  463;  Pettyplaee  v. 
Qroton  Bridge  <fe  Mfg.  Co.  103  Mich.  155;  FtU- 
lery.  Bryne,  102  Mich.  461;  Button^y.  Trader. 
75  Mich.  295. 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

In  1893  plaintiff  received  from  defendants 
and  filled  an  order  for  shingle- mill  machinery 
to  the  amount  of  $2,600.  Defendants  paid 
thereon  $800  in  cash,  and  gave  their  notes  for 
$300,  $700,  and  $800.  These  notes  all  read 
alike,  except  the  amounts  and  times  of  pay- 
ment.   The  first  one  reads  as  follows: 

$300  No.  1. 

Grand  Rapids,  Mich..  Aug.  1,  1803. 
June  15,  1894,  after  date,  we  promise  to  pay 
to  the  order  of  Perkins  &  Co.  three  bundiied 
dollars,  at  Old  National  Bank,  Grand  Rapids. 
Mich.;  value  received;  with  interest  at  eight 
per  cent  per  annum  until  due,  and  thereafter 
at  eight  per  cent  until  paid.  This  note  is  one 
of  three  notes  of  even  date,  given  for  pan 
purchase  price  of  two  Perkins  &  Co.  Michigan 
Favorite  shingle  machines.  ...  It  is  ex- 
pressly agreed  that  the  title  and  ownership  of 
all  said  property  shall  remain  in  Perkins  &  Co. 
until  the  full  purchase  price  is  paid;  and,  in 
case  of  any  default  in  the  payment  of  this  or 
any  or  either  of  said  notes,  all  9aid  notes  shall, 
at  the  option  of  Perkins  &  Co.,  notice  of  which 
is  hereby  waived,  become  and  be  at  once  due 
and  payable,  and  said  property  may  be  taken 
back  by  said  Perkins  &  Co.,  and  In  such  case 
all  payments  made,  and  amounts  collected,  on 
this  or  any  of  said  notes,  shall  be  deemed  to  be 
payments  for  the  use,  wear,  and  tear  of  the 
said  property  up  to  the  retaking  thereof.  It 
is  further  expressly  agreed  that  upon  default 
in  the  payment  of  this  or  any  or  either  of  said 
notes  Perkins  &  Co.  may  commence  suit  upcm 
the  same,  which  shall  not  be  a  waiver  of  Per- 
kins &  Co.'s  title  to  said  property,  and  the 
same  mav  be  retaken  by  them  under  this  note, 
or  any  of  said  notes,  upon  default  thereon,  as 
hereinbefore  provided.  It  is  further  agreed 
that  no  agreement  in  regard  to  said  property 
made  after  this  date,  or  new  notes,  collat- 
eral, or  additional  security,  taken  by  PerkiBS 
&  Co.,  shall  in  any  way  waive,  transfer,  or  re- 
lease their  title  to  said  property,  it  being  ex-. 
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pressly  agreed  that  the  title  to  said  property 
shall,  under  all  circurastanceB,  remain  in  Per- 
kins &  Co.  till  this  and  all  of  said  notes  are 
canceled,  and  delivered  up,  or  assigned  by 
Perkins  &  Co.  After  maturity  of  any  of  said 
notes,  Perkins  &  Co.  may  keep  said  property 
insured  at  maker's  expense,  premium  of  such 
insurance  to  be  added  to  this  note. 
Grobben  &  Hitchcock, 

per  William  Hitchcock. 

Afterwards  a  chain  was  returned  by  consent 
of  the  plaintiff.  The  defendants  not  paying 
the  notes,  the  plaintiff  .took  possession  of  the 
machinery,  and  returned  it  to  Grand  Rapids. 
Plaintiff  sent  a  statement  to  defendants  credit- 
ing them  with  the  amount  of  the  machinery, 
taken  at  inventory  price,  less  50  per  cent  on 
account  of  being  depreciated,  the  statement 
showing  a  balance  due  plaintiff  of  $1,176,  ac- 
companied by  a  letter  reading  as  follows: 

Julv  9,  1895. 
Grobben  &  Hitchcock,  Leland,  Mich. 
Gentlemen :  We  have  received  and  unloaded 
the  shingle  machinery,  and  carefully  inspected 
the  same,  and  inclose  you  herewith  credit 
memorandum  for  the  valuation  we  have 
placed  on  same.  We  also  hand  you  herewith  a 
statement  of  your  account  with  us  to  date, 
after  crediting  you  with  the  machinery  re- 
ceived, as  per  inclosed  credit  memorandum. 
We  ask  you  what  is  your  pleasure  in  regard  to 
the  settlement  of  balance  due?  Owing  to  the  ill 
treatment  that  we  have  received  at  your  hands 
in  regard  to  settlement  of  your  account  with 
us,  we  do  not  feel  that  you  are  entitled  to  any 
extended  courtesies  in  regard  to  the  payment 
of  this  balance.  We  should  therefore  be 
pleased  to  hear  from  you  regarding  the  same 
by  return  mail,  awaiting;  the  favor  of  which  we 
remain,  very  respectfully  yours, 

Perkins  &  Co., 

per  Everhart. 


Some  statement  is  made  in  the  brief  of  coun- 
sel as  to  what  became  of  the  machinery  after 
it  passed  into  the  possession  of  plaintiff,  but 
we  are  unable  to  find  from  the  record  what  be- 
came of  it.  The  defendants  paid  no  attention 
to  the  letter  of  July  9, 1895.  In  August,  1896. 
this  suit  was  begun  by  plaintiff,  who  declared 
upon  all  common  accounts  in  assumpsit,  with 
notice  that  under  the  money  counts  he  would 
give  in  evidence  the  three  notes  in  question. 
After  the  testimony  was  all  In,  the  court  di- 
rected a  verdict  in  favor  of  the  defendants,  as- 
signing as  a  reason  that  the  exercise  of  the 
option  to  take  the  property  was  a  satisfaction 
of  the  debt,  the  iudge  expressing  himself  as 
follows:  "But  the  simple  question  to  be  de- 
termined now  is  whether  or  not  the  plaintiffs, 
having  pursued  one  remedy,  namely,  by  tak- 
ing the  property,  resuming  possession  of  it  un- 
der their  title,  have  waivea  all  claims  to  en- 
force the  note.  That  is  the  sole  question  that 
is  to  be  determined  now.  I  think  it  is  proper 
to  consider  the  other  question  in  the  same  con- 
nection as  bearing  upon  what  should  be  the 
true  interpretation  of  the  contract.  Then  the 
contract  further  provides  that,  'upon  default 
in  the  payment  of  this,  or  any,  or  either  of 
said  notes,  Perkins  &  Co.  may  commence  suit 
upon  the  same,  which  shall  not  be  a  waiver  of 
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Perkins  &  Co. 's  title  to  said  property,  and  same 
may  be  retaken  by  them  under  this  note,  or 
any  of  said  notes,  upon  default    thereon  as 
hereinbefore  provided.'    Now,  there  is  a  stipu- 
lation that  the  plaintiffs  may  commence  suit 
upon  these  notes,  and  not  thereby  waive  their 
right  to  resume  possession  under  their  title. 
But   the  converse  of  that  proposition  is  not 
stated.    It  is  not  provided  that  they  may  take 
the  property,  and  that  shall  not  be  any  waiver 
of  their  right  to  sue  and  collect  upon  these 
notes.    Now,  is  there  not  an  implied  waiver 
by  virtue  of  the  provision  that  is  contained  in 
it  that  covers  the  agreement  in  relation  to  the 
title  to  the  property  and  the  remedies  under 
the  contract?    Now,  the  plaintiffs  have  taken 
possession  of  this  property  under  a  contract  of 
this  nature,  which  provides  expressly  that  the 
title  remains  in  them,  and  thev  may  take  pos- 
session on  default,  and  that  all  payments  pre- 
viously made  shall  be  applied  as  compensation 
for  the  use,  wear,  and  tear.    Is  it  not  a  proper 
inference,  and  is  it  not  a  proper  conclusion  of 
law,  to  say  that,  when  they  exercise  that  right 
under  that  contract  to  take  the  property,  and 
apply  what  has  been  paid  in  that  way,  that  it  de- 
termines the  whole  matter?    The  law  does  not 
favor  the  enforcement  of  two  remedies.    The 
law  recognizes  the  right  of  a  party  to  secure 
his  claim  by  as  many  securities  as  he  can  get; 
but  it  does  not  recognize  his  right  to  enforce 
more   than  one  to   complete   satisfaction.    I 
think  the  true  interpretation  of  this  contract  is 
that  the  parties  reserved  the  right  to  com- 
mence a  suit,  and  provided  that  it  should  not 
be  a  waiver  of  their  rights  to  take  the  property, 
but  they  did  not  reserve  any  right  to  sue  and 
collect  upon  these   notes   after   repossessing 
themselves  of  the  property.     And  to  allow 
that  to  be  done  would  be  to  allow  them  to  take 
the  property  which  the  law  conclusively  pre- 
sumes under  their  contract  was  full  payment, 
I  think,  of  any  balance  that  might  be  due  after 
such  time  as  the  plaintiffs  might  see  fit  to  make 
the  application  of  prior  payments  for  the  use, 
wear,  and  tear  of  the  propertv.    Here  they  had 
a  contract  that  might  have  been  enforced  five 
months  before,   and  applied  the  payment  on 
the  wear  and  tear  and  use  of  the  property. 
They  saw  fit  to  let  it  run  five  months,  and 
then,  when  they  took  the  property,  that  appli- 
cation is  made.     'Up  to  the  time  of  the  retak- 
ing' is  the  language  of  the  contract.    Then,  by 
the  very  terms  of  the  contract,  the  money  paid 
prior  to  the  retaking  went  to  the  plaintiffs  as 
compensation  for  the  use,  wear,  and  tear  of 
the  property.    They  selected  the  time  of  tak- 
ing it.    They  might  have  taken  it  earlier,  and 
the  fact  that  they  took  it  so  much  later  I  think 
is  conclusive   that    they    deemed    that   the 
prior  payments   were  adequate  for  the  use, 
wear,  and  tear  of  the  property  up  to  that  time, 
and  that  the  property  at  that  time  was  of  8ufi9- 
cient  value  to  pay  the  balance  of  the  claim." 
The  case  is  brought  here  by  writ  of  error. 

Some  controversy  arose  about  the  question 
of  estoppel  because  of  a  payment  of  $60 
claimed  to  have  been  made  bv  defendants, 
after  the  letter  of  July  9, 1895.  That  payment 
resulted  from  a  garnishee  process.  The  cir- 
cuit judge  was  of  the  opinion  that  it  was  not  a 
voluntary  payment  by  defendants,  and  did  not 
affect  the  other  questions  in  the  case.  We 
52 
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tbiDk  be  was  right,  and  shall  not  discuss  that 
feature  of  the  case  further. 

It  is  the  comentioD  of  the  plaintiff  that,  not- 
withstanding he  has  received  back  the  ma- 
chineiy  after  it  had  been  used  about  sixty 
days,  which  was  billed  at  $2,600,  and  has  re- 
ceived a  payment  of  $800,  he  is  still  entitled 
to  a  judgment  for  the  face  of  the  notes  and 
interest,  and  he  urges  this  would  not  be  un- 
just, because  the  parties  have  so  agreed,  and 
thev  must  be  presumed  to  know  the  effect  of 
their  agreement;  and  it  is  also  said  "that  the 
proper  construction  of  the  contract  is  that,  un- 
der such  circumstances,  plaintiff  cannot  law- 
fully retain  the  property  on  being  tendered  his 
money,  and  that,  therefore,  the  mere  retaking 
of  the  property  cannot  be  treated  (as  was  done 
by  the  trial  court)  as  an  application  of  all  prior 
payments  towards  the  use,  wear,  and  tear,  etc., 
of  the  machinery,  and  as  an  election  of  reme- 
dies so  as  to  prevent  bis  maintaining  an  ac- 
tion on  the  notes."  This  was  not  the  con- 
struction put  upon  the  contract  by  the  plaintiff 
when  he  credited  the  defendants  with  the  in- 
ventory price  of  the  machinery  taken  back, 
less  50  per  cent  for  depreciation,  and  wrote 
ihem  July  9,  1895:  *'  We  also  hand  you  here- 
with a  statement  of  your  account  wiih  us  to 
date,  after  crediting  you  with  the  machinery 
received,  as  per  inclosed  credit  memorandum. 
We  ask  you  what  is  vour  pleasure  in  regard  to 
the  settlement  for  balance  due?  Owing  to  the 
ill  treatment  we  have  received  at  your  hands 
in  regard  to  the  settlement  of  your  account 
with  us.  we  do  not  feel  that  you  are  entitled 
to  any  extended  courtesies  in  regard  to  the 
payment  of  this  balance."  There  was  nothing 
in  this  letter  indicating  that  plaintiff  recog- 
nized any  obligation  to  return  the  property 
upon  a  tender  of  the  amount  due  upon  the 
notes,  or  that  he  was  holding  it  for  the  purpose 
of  enforcing  the  lien  he  had  upon  it  for  the 
amount  of  his  debt.  Does  the  law  give  the 
contract  any  such  construction  as  is  now 
claimed  by  counsel?  Counsel  do  not  call  our 
attention  to  any  cases  directly  in  point,  but 
cite  Haifa  v.  Jordan,  85  Ga.  741,  9  L.  R.  A. 
878;  Preston  v.  Whitney,  23  Mich.  262;  John8 
ton  V.  Whittemore,  27  Mich.  468;  New  Home 
Sewing  M<uh.  Co.  v.  Bothane,  70  Mich.  448: 
Thirlby  v.  RavUmo,  93  Mich.  164:  White  v. 
Solomon,  164  Mass.  516,  80  L.  R.  A.  587:  and 
other  cases, — claiming  that  the  reasoning  em- 
ployed by  the  court  tends  to  support  their 
contention.  So  far  as  these  cases  are  in  point 
at  all,  we  think  they  are  against  the  position  of 
the  plaintiff.  In  the  last-named  case.  Chief 
Justice  Field  wrote  an  opinion,  which  was 
loined  in  by  two  of  the  other  judges,  in  which 
he  said:  "The  contract,  I  think,  is  in  effect  a 
contract  for  a  conditional  sale,  and  the  inten- 
tion is  that  the  title  shall  not  vest  in  the  de- 
fendant until  the  price  is  paid.  If  the  price  is 
not  paid  according  to  the  terms  of  the  con- 
tract, the  plaintiffs  are  authorized  to  retake 
the  manikin  without  being  accountable  to  the 
defendant  for  any  of  the  money  paid  by  him 
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on  account  of  the  price.  If  the  plaintiffs  ex- 
ercise this  right  of  retaking  the  manikio 
into  their  possession  because  the  price  is  not 
paid,  they  have  both  the  title  and  the  pes- 
session,  because  they  have  never  parted  with 
the  title.  What,  then,  is  the  rule  of  damages 
under  such  a  conditional  contract  of  sale, 
when  the  vendee  refuses  to  receive  the  article, 
and  it  is  returned  to  and  retained  by  the  ven- 
dor? I  think  that  the  construction  to  be  given 
to  the  contract  is  that,  if  the  defendant  does. 
not  pay  the  price  according  to  the  contract,  the 
plaintiffs  may  retake  the  manikin  from  the 
possession  of  the  defendant  and  retain  what 
he  has  paid  on  account  of  the  price,  or  they 
may  leave  the  manikin  in  the  possession  of  the 
defendant  and  sue  him  for  the  instalments  of 
the  price  which  remain  unpaid,  but  the  plain- 
tiffs cannot  collect  the  whole  price  and  also  re- 
take the  manikin;  they  cannot  hold  the  title  to 
the  property  and  also  recover  the  price  of  if 
It  is  not  agreed  in  the  contract  that,  if  the 
property  is  retaken,  and  the  payments  made 
up  to  that  time  are  treated  as  payments  for  the 
use,  wear,  and  tear  of  the  said  property,  that 
the  vendor  may  also  sue  for  the  amonnt  due 
on  the  notes.  After  the  vendor  has  taken  pov 
session  of  the  property,  the  contract  does  not 
give  the  vendees  any  further  interest  in  it. 
The  character  of  the  contract,  and  the  resulu 
which  may  be  worked  out  under  it,  are  not 
such  as  to  make  it  desirable  to  read  into  it 
provisions  it  does  not  contain.  The  contract 
provides  for  two  ways  of  enforcing  it.  The 
plaintiff  might  sue  on  the  note,  and  retain  the 
property  until  tbe  judgment  was  paid,  or  mieht 
retake  the  property,  and  treat  the  payments 
up  to  that  time  made  as  payments  for  tbe  use, 
wear,  and  tear  of  tbe  machinery,  but  he  cannot 
do  both.  The  plaintiff  has  taken  possession 
of  the  property  as  the  owner  thereof.  What 
have  the  defendants  had  as  the  consideration 
of  the  note?  They  acquired  no  title  or  interest 
in  tbe  property,  and  could  not  until  they  paid 
the  notes.  They  could  not  call  the  plaintiff 
to  account  for  a  disposition  of  the  property, 
if  he  has  made  any,  because  they  had  no  inter- 
est whatever  in  it,  having  made  default  in  the 
payment  of  the  notes,  the  vendor  having  exer- 
cised his  rjffht,  under  the  contract,  to  take  pos- 
session. The  defendants  have  simply  had  for 
the  notes  the  use  of  the  property,  and  for  that 
use  they  have  paid  the  $800,  which  the  contract 
gives  the  vendor  the  right  to  so  apply.  Tbe 
vendor  is  not  entitled  to  the  title  and  pos- 
session of  tbe  property,  and  to  be  paid  for  it 
also.  Seanor  v.  MeUiughlin,  165  Pa.  150.  3^ 
L.  R.  A.  467;  Bailey  v.  Hervey,  135  Mass.  172: 
EJarle  v.  Robinwn,  91  Hun,  368;  CampMl 
PrintingPreu  &  Mfg.  Co.  v.  Hickok.  140  Pa. 
290;  Scott  V.  Hovifh,  151  Pa.  680;  Hine  v.  J&y^ 
erts,  48  Conn.  267:  Oreen  v.  Sinker,  135  lod. 
485.  See  also  Vaughn  v.  McFadyen  (Mich.;  6^ 
N.  W.  185. 
Judgment  is  affirmed. 

The  other  Justices  concur. 
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John  C.  O'KEEFE.  Eespt., 

V, 

LIVERPOOL  &  LONDON  &  GLOBE   IN 
8URANCE  COMPANY,  Appi. 

(140  Mo.  668.) 

A  bnildini^  that  has  lost  tts  identity  and 
■peciflo  eharaeter  as  a  building  and 

become  so  far  dlsiotefirrated  that  it  cannot  be 
properly  designated  as  a  building,  although 
some  part  of  it  may  remain  nanding  and  the 
lower  floors  are  lo  such  couditlon  that  they  could 
be  safely  used  for  rebuilding,  is  a  total  loss  within 
the  meaning  of  Rev.  Stat.  1880,  8  6807,  requiring 
full  payment  of  insurance  in  case  of  total  loss. 

(July  6, 1807.) 

APPEAL  by  defendant  from  a  judgmeDt  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  fire-insurance  policy.  Jf- 
flrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fyke*  Yates*  &  Fyke,  for  appel- 
lant: 

The  evidence  is  uncontradicted  that  defend- 
ant demanded  of  plaintiff  that  he  furnish  to 
defendant,  in  accordance  with  the  plain  terms 
of  the  contract,  verified  plans  and  specifications 
of  the  property  damaged,  and  that  plaintiff  re- 
fused 80  to  do.  This  requirement  of  the  con- 
tract is  reasonable,  valid,  and  binding. . 

Arnold  v.  Hartford  V.  In$.  Co.  55  Mo.  App. 
149:  FavHXtt  v.  Literpool,  L,  cfc  G,  Im.  Co.  37 
U.  C.  Q.  B.  225. 

The  property  insured  was  not  a  total  loss. 
Such  being  the  case  it  was  at  plaintiff's  option 
under  §  5809.  Rev.  Stat.,  to  have  the  property 
repaired  to  the  extent  of  such  damage,  or  to 
have  defendant  pay  him  a  sum  of  money  equal 
to  the  damage  done  to  the  property* 

The  property  not  having  been  totally  lost, 
and  a  difference  having  arisen  between  plain- 
tiff and  defendant  as  to  the  amount  of  damage, 
the  defendant  bad  the  right  under  the  plain 
terms  of  the  contract  to  have  the  amount  of 
damage  fixed  by  appraisers. 

Scottuih  Union  d  Nat.  Ins.  Co,  v.  Clanqf,  71 
Tex.  5;  Old  &weelito  Land  dt  Dry  Dock  Co.v. 
CamTnercial  Union  d  Assur.  Go.  66  Cal.  253; 
Qauche  v.  London  dk  L.  Ins.  Co.  JO  Fed.  Rep. 
847;  Hamilton  v.  Liverpool  dk  L.  d  O.  Ins,  Co. 
136U.  8.  242,  84L.  ed.419. 

The  instruction  that  *'by  a  total  loss  it  meant 
that  the  building  has  lost  its  identity  and  spe- 
cific character  as  a  building,  and  become  so  far 
disintegrated  that  it  cannot  be  properly  desig- 
nated as  a  building,  although  some  part  of  it 
may  remain  standmg."  is  misleading,  and  is 
not  a  proper  definition  of  the  term  ''total  loss.'' 

Royal  Ins,  Co.  v.  Mclntyre,  90  Tex.  170,  85 
L.  R.  A.  672;  Ampleman  v.  Citizens*  Ins.  Co. 
85  Mo.  App.  808;  Ampleman  v.  North  British 
<fe  M,  Ins.  Co.  85  Mo.  App.  817. 


NOTB.— On  thequestioD,  What  constitutes  a  total 
lo88  of  a  buUdinsr  Insured?  see  also  Royal  Ine.  Co.  y. 
Mclntyre  (Tez.)  35  L.  R.  A.  072,  and  other  cases  cited 
In  fooimtU  thereto. 
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The  property  insured  was  "his  two-story  and 
foundation  brick,  gravel-roof  building,  etc." 
The  foundation  was  a  part  of  the  property  in- 
sured, and  formed  an  integral  part  of  it,  neces- 
sary to  its  construction. 

Truesdell  v.  Gay,  18  Gray,  813;  1  Bouvier, 
Law  Diet.  p.  195. 

Messrs.  Wallace  &  Wallace  for  respond- 
ent. 

Gantt,  P.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  policy  of  insurance 
issued  by  the  defendant  to  the  plaintiff  on  the 
15th  day  of  May.  1894,  insuring  plaintiff  for 
one  year  against  loss  or  damage  by  fire,  to  an 
amount  not  exceeding  $8,000.  to  his  two  story 
and  foundation  brick,  gravel  roof  building, 
with  its  additions,  porches,  steam,  gas,  and 
water  pipes,  plumbers'  work  and  fixtures, 
steam-heating  apparatus  and  connections  and 
piping,  stone  and  prismatic  sidewalks  adjoin- 
ing, plate  glass,  skylights,  and  all  permanent 
improvements  therein.  The  policy  contained 
this  provision:  "This  company  shall  not  be 
liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage  occurs, 
and  the  loss  or  damage  shall  be  ascertained  or 
estimated  according  to  such  actual  cash  value, 
with  proper  deductions  for  depreciation,  how- 
ever caused,  and  shall  in  no  event  exceed  what 
it  w^ould  then  cost  the  insured  to  repair  or  re- 
place the  same  with  material  of  like  kind  and 
quality.  Said  ascertainment  shall  be  made  by 
tne  insured  and  this  company,  or,  if  they  dif- 
fer, then  by  appraisers,  as  hereinafter  pro- 
vided, it  shall  be  optional,  however,  with 
this  company  ...  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality  within  a  reason- 
able time  on  giving  notice  .  .  of  its 
intention  so  to  do.  If  fire  occurs,  the  insured 
shall  furnish,  if  required,  verified  plans  and 
specifications  of  any  building  destroyed  or 
damaged.  In  the  event  of  disagreement  as 
to  the  amount  of  loss,  the  same  shall,  as 
above  provided,  be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  in- 
sured and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  first  select  a  com- 
petent and  disinterested  umpire.  The  apprais- 
ers together  shall  then  estimate  and  appraise 
the  loss,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire;  and  the  award, 
in  writing,  of  any  two  shall  determine  the 
amount  of  such  loss.  The  loss  shall  not 
become  payable  until  after  the  notice,  ascer- 
tainment, estimate,  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received 
by  this  company,  including  an  award  by  ap- 
praisers when  appraisement  has  been  required. 
No  suit  or  action  on  this  policy  shall  be  sus- 
tainable until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements.  *' 
On  June  8,  1894,  a  fire  occurred,  by  which 
plaintiff  claimed  the  building  was  wholly  de- 
stroyed, in  contemplation  of  the  statute  of  this 
state,  and  defendant  claimed  that  there  was 
only  a  partial  loss,  and  demanded  an  arbitra- 
tion.   The  great  burden  of  the  testimony  was 
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to  the  effect  that  the  froDt,  which  consisted  | 
of  iron  pillars  and  brick  superstructure,  was 
rendered  useless  in  the  condition  in  which  it 
was  left.  The  pillars  were  warped,  and  the 
wall  above  them  sprung  out  of  plumb.  The 
side  walls  of  the  lower  story  were  so  badly 
burned  that  the  architects  and  carpenters  testi- 
fied that  the  building  could  not  be  repaired; 
that  the  old  walls  would  have  to  be  taken 
down,  and  the  building  rebuilt  from  the  foun- 
dation up.  It  appeared,  however,  that  a  por- 
tion of  one  of  the  walls  In  the  second  story 
was  not  ruined  by  the  fire,  and  the  effort  of 
defendant  was  to  show  that  this  wall  could  be 
shored  up,  and  the  burnt  portion  in  the  first 
story  taken  out  and  rebuilt;  but  the  architects 
and  builders  testified  that  this  would  be  much 
more  costly  than  taking  down  the  whole  of 
the  walls,  and  building  them  anew,  and,  even 
if  done,  would  not  be  as  good  as  it  was  before 
the  fire.  The  joists  were  burnt,  and  the  roof 
and  window  sills  destroyed.  The  main  conten- 
tion is  based  upon  the  evidence  that,  so  far  as 
the  witnesses  could  see,  the  foundation  was 
not  hurt  much,  if  any.  Two  builders  testified 
for  defendant  as  to  their  estimates  for  rebuild- 
ing the  house.  One,  Mr.  Eellv,  testified  it 
could  be  repaired  and  replaced  for  $1,738.45; 
the  other,  Mr.  Hucke,  estimated  it  at  $1,688.50; 
but  neither  testified  it  could  be  done  without 
taking  down  all  the  old  walls.  Plaintiff  offered 
testimony  of  builders,  also,  who  estimated  the 
loss,  one  at  $3,419.60.  the  other  at  $3,752. 
The  other  defense  set  up  in  the  defendant's 
answer— the  failure  of  the  plaintiff  to  furnish 
the  defendant  with  plans  and  specifications  of 
the  building— grows  out  of  the  correspondence 
between  the  parties.  The  company  wrote  Mr. 
O'Keefe,  under  date  of  June  12,  demanding 
an  adjustment  of  the  damages  by  appraisers. 
Mr.  O'Keefe  answered  this  under  date  of  June 
14,  informing  the  company  that  there  had  been 
a  total  destruction  of  the  building  as  such,  and 
demanding  the  face  of  the  policy.  On  July 
27,  Mr.  O'Keefe  furnished  the  company  with 
proofs  of  loss,  which  were  duly  received,  and 
not  objected  to.  On  August  13,  the  company 
wrote  Mr.  O'Keefe,  acknowledging  receipt  of 
the  proofs,  giving  notice  that  they  were  willing 
to  repair  the  building  or  adjust  the  damages 
by  appraisers.  And  on  August  20,  the  com- 
pany again  wrote  Mr.  O'Keefe,  as  follows: 

John  C.  O'Keefe,  Esq.— 

Dear  Sir: 

We  hereby  give  you  notice  that  we  will  re- 
pair the  building,  iHo.  1521  West  Ninth  street. 
Kansas  City,  Mo.,  insured  under  our  policy 
18.928,  Kansas  City,  Mo.,  agency,  and  in  this 
way  make  good  the  damage  which  occurred 
on  the  3d  day  of  June,  1894.  You  are  hereby 
requested  to  furnish  us  with  verified  plans  and 
specifications  of  this  building  for  the  purpose 
aforesaid. 

This  letter  was  replied  to  by  the  counsel  for 
Mr.  O'Keefe.  informing  the  company  that,  if 
they  would  rebuild  from  the  ground  up,  thej 
could  do  so.  but  that  the  proposition  to  repair 
was  impracticable,  as  no  part  of  the  old  walls 
could  be  used,  and  their  use  had  been  forbid- 
den by  the  city  authorities. 

1.  'The  merits  of  this  appeal  hinge  upon 
whether  this  was  "a  total  loss"  by  fire,  within 
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the  meaning  of  §  5897,  Bev.  Stat.  1889,  or  **b 
partial  loss  only,  and  therefore  falling  within 
the  provisions  of  §  5899.  Rev.  Stat.  1889.  To 
ascertain  the  fact,  the  court  directed  the  jury 
as  follows:  "By  a  total  loss  is  meant  that  the 
building  has  lost  its  identity  and  specific  char- 
acter as  a  building  and  become  so  far  disin- 
tegrated that  it  cannot  be  properly  designated 
as  a  building,  although  some  part  of  it  may 
remain  standing."  If  this  is  a  correct  instruc- 
tion on  the  law  of  the  case,  the  finding  of  the 
jury  must  conclude  the  defendant.  In  HaxtM 
V.  Germania  F.  Ins.  Co.  123  Mo.  408,  86  L.  R. 
A.  107,  the  court  in  banc  defined  "a  total 
loss."  within  the  meaning  of  a  similar  section, 
when  applied  to  a  buildmg,  to  mean  "totallj 
[or  wholly]  destroyed  as  a  building,  although 
there  is  not  an  absolute  extinction  of  all  its 
parts.  It  matters  not  that  some  debrU  remains 
which  maybe  useful  or  valuable  for  some  pur- 
poses." Over  thirty  years  ^o,  this  court,  ic 
Nave  V.  Borne  Mut,  Ina,  Co.  37  Mo.  430, 90 
Am.  Dec.  894,  held  that  a  policy  of  Insurance 
upon  a  building  is  an  insurance  upon  the 
building  as  such,  and  not  upon  the  ma- 
terial of  which  it  was  composed.  Id  Lind- 
ner V.  St.  Paul  F.  d  M.  Ins.  Co.  98  Wis.  526. 
it  was  ruled  by  the  supreme  court  of  Wiscon- 
sin that,  where  the  identity  of  a  building  as 
such  has  been  destroyed  by  fire,  it  is  a  total 
loss,  though  some  of  its  materials  may  not 
have  been  entirely  destroyed.  In  that  case  it 
appeared  from  the  evidence  of  the  adjuster 
that  the  foundation  and  cellsr  of  the  house 
were  entire,  and  a  portion  of  the  sills  atood 
upon  the  stone  work,  and  it  was  argued  that, 
because  the  foundation  was  intact  and  had  not 
been  broken  into  a  shapeless  mass,  it  was  not 
"a  total  loss."  But  the  court  said  this  'evi- 
dence would  not  prevent  the  case  from  beic^ 
regarded  as  one  of  total  loss.  *'It  would  not  be 
expected  that  the  foundation  and  cellar  would 
be  utterly  destroyed."  The  court  quoted  with 
approval  the  language  used  in  Seyk  y.  Miiler* 
Nat.  Ins.  Co,  74  Wis.  72,  3  L.  R.  A.  523,  that 
"it  cannot  be  doubted  that  the  identity  and 
specific  character  of  the  insured  buildings  were 
destroyed  by  the  fire,  although  there  was  not 
an  absolute  extinction  of  all  the  parts  thereof. 
This  was  entire  destruction  of  the  buildings, 
within  the  meaning  of  the  statute."  So  clear, 
indeed,  did  it  seem  to  the  court,  that  it  heM 
that  the  circuit  court  might  have  properly 
given  a  peremptory  instruction  that  it  was  a 
total  loss.  To  the  same  effect  are  the  following 
decisions:  Oshkosh  Pkg.  db  Promsion  Oo.  v.  Mer- 
eantile  Ins.  Co.  31  Fed.  Eep.  200;  German  Ins. 
Co.  V.  Eddy,  36  Neb.  461,  19  L.  R.  A.  707; 
Insurance  Co.  of  N.  A.  v.  -BacA/^r.  44  Neb.  549; 
Hamburg- Bremen  F.  Ins.  Co.  v.  GaHin^on,  66 
Tex.  108,  59  Am.  Rep.  613;  Ruck  v.  Globe In^ 
Co.  127  Mass.  306.  84  Am.  Rep.  878;  WilUams 
y.  Harford  Ins.  Co.  54  Cal.  450.  In  Carbett 
V.  Spring  Garden  Ins.  Co.  85  Hun,  250,  the 
court  said:  ''There  was  sufficient  to  fo  to  the 
jury  upon  the  question  whether  the  building 
had 'lost  its  identity  and  specific  character  as  a 
building.'  If  it  had,  then  there  was  a  total 
destruction  within  the  meaning  and  intent  of 
the  parties  and  the  policy."  8ee  also  Rowl 
Ins.  Co.  y.  Melntyre  (Tex.  Civ.  App.)  34  S.  W. 
669.  We  hold  the  instruction  was  proper,  and 
that  the  court  committed  no  error  in  refusing 
to  instruct  for  defendant  that  if  the  oellar  wails 
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remained,  and  the  lower  floors  were  in  such 
condition  that  the^  could  be  safely  used  in  re- 
building, the  building  was  not  wholly  de- 
stroyed. The  escape  of  the  stones  in  the 
foundation  walls  from  complete  extinction,  if 
sucb  a  thing  be  possible,  did  not  prevent  the 
destruction  of  the  building,  as  such,  being 
total. 

2.  It  follows  as  a  necessary  corollary  that  as 
the  jury  found  there  was  a  total  loss,  and  the 
right  to  an  arbitration  was  only  stipulated  for 
in  case  of  a  partial  loss,  there  "was  nothinfi^  to 
arbitrate.  An  agreement  to  arbitrate  in  case 
of  a  total  loss  is  repugnant  to  our  statute  and 
void.  Dagg$  v.  Orient  Lis.  Co.  136  Mo.  882, 
85  L.  R.  A.  227;  Ravens  v.  Oermania  F.  Ins. 
Co.  123  Mo.  403.  26  L.  R.  A.  107.     Clearly,  an 


appraisement  of  property  wholly  destroyed 
would  be  an  anomaly. 

As  to  the  remaining  points,  they  seem  to  be 
without  merit.  The  proofs  were  duly  made 
out,  and  no  objections  were  made  to  their 
sufficiency.  The  whole  case  depended  upon 
the  claim  of  plaintiff  that  the  loss  was  total. 
If  he  was  right,  there  was  nothing  to  appraise, 
nothing  to  arbitrate.  Under  proper  instruc- 
tions, the  jury  sustained  his  claim,  and  their 
verdict  concludes  the  fact. 

The  judgment  is  affirmed, 

Sherwood  and  Burn^ess*  JJ.,  concur. 
Rehearing  denied. 
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1.   Three  weeks  delay  in  flllnfir  a  brief 

for  appellant  In  a  crimiDal  case  will  not  require 
tbe  dismissal  of  the  appeal  when  the  delay  was 


due  to  the  removal  of  his  attorney  from  the  state 
and  the  brief  was  filed  as  soon  as  the  appellant, 
who  was  confloed  in  jail,  could  procure  it  to  be 
doue  after  he  learned  that  it  was  not  done  within 
the  proper  time. 

8.  The  ancient  rig^ht  of  one  accused  of 
crime  under  an  indictment  or  information  to 
appear  in  court  unfettered  is  preserved  by  legis- 
lative adoption  of  the  common  law. 


J^OTS.— Right  of  a  pristmer  to  appear  unmarmded 
at  his  trial, 
I.  In  generals 
II.  WhenjuaHJUxble. 

II T.  Upon  his  arraignment  and  sentence, 
IV.  As  a  around  of  reversal  and  review, 
v.  Provisions  of  state  ConstituHorui  and  statutes. 

As  to  the  rlfirhts  of  persons  charged  with  fel- 
ony to  appear  in  person,  and  with  couasel,  to  be 
present  at  the  trial  and  be  confronted  with  wit- 
nesses, see  note  to  Gore  v.  State  (Ark.)  5  L.  R.  A. 
832,  and  briefs  in  Parker  v.  People  (Colo.)  4  L.  K. 
A.  803:  French  v.  State  (Wis.)  21  L.  R.  A.  40S. 

The  decision  in  the  principal  case.  State  v.  Will- 
lAMB.  is  in  keeplnir  with  the  general  rule  estab- 
lished by  the  prior  cases  to  the  effect  that  manacles 
must  not  be  placed  upon  a  prisoner  when  on  trial, 
unless  it  Is  necessary  so  to  do  in  order  to  secure 
him  or  to  prevent  harm  in  cases  where  he  is  not  to 
be  trusted. 

I.  In  general. 

In  the  Mirror  of  Justice,  lib.  5,  chap.  5,  S  4,  it  is 
said  that  it  is  an  abuse  that  a  prisoner  should  be 
loaded  with  irons  or  put  in  chains  before  he  is  at- 
tainted with  felony.  It  does  not.  however,  appear 
whether  the  time  of  actual  trial  is  meant. 

So  in  Xen.  Hell.  lib.  1,  chap.  7,  §  20,  it  would  ap- 
pear that  tbe  decree  of  Canonas  was  peremptory, 
and  ordained  that  anyone  who  wronged  the  Atheni- 
an people  should  be  put  in  chains  and  defend  him- 
self in  the  general  assembly. 

It  has  ever  been  the  rule  at  common  law  that  a 
prisoner  brought  into  tbe  presence  of  a  court  for 
trial  upon  his  plea  of  not  guilty  to  an  indictment 
for  any  offense  is  entitled  to  appear  free  of  all 
manner  of  shackles  or  bonds.  People  v.  Harring- 
ton, 42  Cal.  165. 166, 10  Am.  Rep.  296. 

In  3  Coke's  Institutes,  p.  84,  it  is  said,  if  fel- 
ons come  to  Judgment  to  answer,  etc.,  they  shall 
be  out  of  irons  and  all  manner  of  bonds,  so  that 
tbeir  pain  shall  not  take  away  any  manner  of  rea- 
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son  nor  them  constrain  to  answer,  but  at  their  free 
will.  And  in  another  place  the  same  author  says, 
and  of  prisoners  we  will  that  none  shall  be  put  in 
irons,  but  those  which  shall  be  taken  for  felony  or 
trespass  in  parks  or  vivaries,  or  which  be  found  in 
areragee  upon  account,  and  we  defend  that  other- 
wise they  shall  not  be  punished  nor  tormented.  Of 
this  omnes  autem  attachiabHes  licet  ^ylceeomiti  in 
prisona  cvaVklire  etc.^  non  tamen  ad  %mniend,  sed  ad 
custodiend^  etc.  It  is  an  abuse  that  prisoners  be 
charged  with  irons,  or  put  to  any  pain  before  they 
are  attainted,  and  there  is  no  difference  in  law,  as 
to  a  priest  and  a  layman,  as  to  Irons.  So,  where 
the  law  requires  that  a  prisoner  shall  be  kept  In 
salva  et  arcta  custodian  yet  that  must  be  without 
pain  or  torment  to  the  prisoner. 

And  in  2  Hale,  P.  C.  219,  it  is  said  that  the 
prisoner,  though  under  indictment  of  the  highest 
crime,  must  be  brought  to  the  bar  without  irons 
and  all  manner  of  shackles  or  bonds,  unless  there 
be  danger  of  escape,  and  then  they  may  be  brought 
with  irons,  although  the  author  notes  that  at  that 
day  they  usually  came  with  their  shackles  on  their 
legs  for  fear  uf  an  escape,  but  stood  at  tbe  bar  un- 
bound until  they  received  Judgment. 

In  a  note  to  the  foregoing  it  is  said,  it  appears  to 
have  been  one  author^s  opinion,  that  upon  what- 
ever occasion  a  prisoner  be  brought  into  court,  he 
ought  not  to  stand  there  in  vinculU  till  after  his 
conviction,  when  he  comes  to  receive  Judgment, 
not  even  at  tbe  time  of  his  arraignment  (for  that 
is  the  time  our  author  is  here  discoursing  of),  yet 
in  Layer's  Case,  16  How.  St.  Tr.  94,  a  difference  was 
taken  at  tbe  time  of  arraignment  and  the  time  of 
trial;  and  accordingly  the  prisoner  in  that  case 
stood  at  the  bar  in  chains  during  his  arraignment. 

At  the  present  day  the  doctrine  would  seem  to 
be  well  established  that  the  practice  of  shackling 
prisoners  should  never  be  resorted  to  except  in 
cases  where  the  circumstances  show  some  real 
danger  of  escape,  or  perhaps  of  rescue.  Faire  v. 
State,  68  Ala.  74. 
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8«  The  constitational  rlg^ht  of  an  ao- 
eused  person  to  appear  and  defend  In  person 
includes  the  rigrht  to  be  unfettered  unless  some 
impeiliner  necessity  demands  bis  restraint  to  se- 
cure tbe  safety  of  others  and  his  own  ouscody. 

4.  The  rlichta  of  an  aooused  person  to  a 
fidr  trial  are  impaired  by  keeping  mana- 
cles on  other  persons  who  are  kept  in  court  and 
In  the  presence  of  the  Jury  when  they  have  been 
found  ffuilty  of  the  crime  of  burglary  with 
which  he  also  is  charged. 

(October  2S.  1807.) 


APPEAIi  by  defendant  from  a  Judgment  of 
(he  Superior  Court  for  Whitman  County 
convicting  him  of  burglary.     Receraed, 
The  facts  are  stated  in  the  opinion. 
Mr.  John  F.  Dillon  for  appellant. 
Mr.  John  W.  Mathewa  for  the  State, 

Reavisy  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  convicted  in  the  superior 
court  of  Whitman  county  of  the  crime  of 
burglary.     The  prosecuting  attorney  appears 


In  State  v.  Kring ,  64  Ho.  SOI.  Affirming  1  Mo.  App. 
•438,  it  is  said  that  without  some  good  reason  au- 
thorizing the  criminal  court  to  depart  from  the 
general  practice  in  England  and  in  the  United 
States  the  shackles  of  the  prisoner  when  brought 
before  the  Jury  for  trial  should  be  removed. 

And  the  language  of  the  court  in  EUiiney  v.  State, 
20  Tex.  App.  45^  472,  is  Identically  the  same. 

So,  in  Falre  v.  State,  68  Ala.  74,  80,  tbe  court  says 
that  to  shackle  prisoners  without  cause  is  a  re- 
volting practice,  and  that  it  should  be  an  extreme 
case  to  justify  shackles  or  manacles  on  a  prisoner 
undergoing  triai. 

The  rule  would  seem  to  be  based  upon  the  reason 
that  the  condition  of  a  prisoner  in  shackles  may, 
to  some  extent,  deprive  him  of  the  free  and  calm 
use  of  all  his  faculties.  State  v.  Kring,  6i  Mo. 
601,  Affirming  1  Mo.  App.  43& 

Any  order  or  action  of  the  court,  which,  without 
evident  necessity,  imposes  physical  burdens,  pains, 
and  restraints  upon  a  prisoner  during  tbe  progress 
of  his  trial,  inevitably  tends  to  confuse  and  em- 
barrass tUs  mental  faculties,  and  thereby  materi- 
ally to  abridge  and  prejudicially  affect  his  consri- 
tutional  rights  of  defense;  and  especially  would 
such  physical  bonds  and  restraints  in  like  man- 
ner materially  impair  and  prejudicially  affect  his 
statutory  privilege  of  becoming  a  competent  wit- 
ness and  testifying  In  his  own  behalf.  People  v. 
Harrington.  42  Cal.  165, 166, 10  Am.  Rep.  296. 

In  Lee  v.  State,  51  Miss.  666,574,  it  is  stated  that 
a  strong  reason  for  the  rule  might  be  found  in 
the  knowledge  that,  under  some  circumstances, 
shackles  and  bonds  are  degrading  and  pernicious 
in  their  effect  upon  the  wearer,  and,  in  the  minds 
of  others,  but  tend  to  contempt  and  prejudice; 
while,  under  other  circumstances,  they  would  cre- 
ate sympathy  and  favor,  and  that  a  trial  might 
occur,  wherein  the  shackles  of  the  accused  would 
have  no  influence  on  the  minds  of  the  Jury  or  the 
public. 

"When  the  court  allows  a  prisoner  to  be  brought 
before  the  Jury  with  bis  bands  chained  in  irons,  and 
refuses,  on  bis  application  or  that  of  his  counsel, 
to  order  their  removal,  the  Jury  must  necessarily 
conceive  a  prejudice  against  the  accused  us  being, 
in  the  opinion  of  the  Judtre,  a  dangerous  man  and 
one  not  to  be  trusted,  even  under  the  surveillance 
of  officers.  State  v.  Kring,  64  Mo.  501,  Affirming  1 
Mo.  App.  438. 

Again,  it  has  been  8aid  that  it  is  irregular  to  com- 
pel the  prisoner  to  appear  at  the  bar  in  irons  upon 
the  trial  of  bis  cause,  for  no  better  reason  than  that 
it  would  be  inconvenient  to  remove  them,  or  that 
their  removal  would  cause  a  delay  of  a  few  hours 
in  tbe  trial.    Territory  v.  Kelly,  2  N.  M.  297.  302. 

And  tbe  mere  fact  that  it  will  take  time  and  re- 
quire tbe  work  of  a  blacksmith  to  remove  them  is 
no  excuse.    State  v.  Smith,  11  Or.  205,  307. 

So  in  Cranburne's  Case,  in  tbe  year  1696, 6  How. 
St.  Tr.  979,  note,  tbe  prisoner,  who  bad  been  pre- 
viously arraigned,  was  brought  to  tbe  bar  in  irons, 
and  Chief  Justice  Holt  ordered  bis  irons  to  be  re- 
moved  upon  tbe  ground  that  tbe  prisoner  ought 
to  stand  and  plead  at  ease  when  tried,  but,  it  ap- 
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pearing  that  there  were  no  instruments  in  court 
with  which  the  irons  could  be  removed,  tbe  pris- 
oner remained  shackled  until  the  court  adjoaroed 
when  the  irons  were  required  to  be  knocked  off. 

In  the  Trial  of  Lllburoe,  4  How.  St.  Tr.  1308.  the 
prisoner  objected  to  the  irons  which  bad  been 
placed  upon  his  bands,  and  claimed  that  by  UK- 
laws  of  England  no  prisoner  for  any  crime  whatso- 
ever, who  behaved  himself  civilly  and  peaceablr 
in  his  imprisonment,  ought  to  be  put  in  irona  or  to 
any  other  pain  or  torment  before  be  was  legally 
convicted.  The  court  ordered  him  to  be  releasee 
from  his  irons  and  from  close  imprlsoDment. 

So,  in  the  Trial  of  Twenty-nine  Regicides.  5  How. 
St.  Tr.  979,  it  was  held  that,  when  the  prisoners 
came  to  tbe  bar  to  be  tried,  their  irons  ought  to  be 
taken  off,  so  that  they  be  not  put  in  any  torture 
while  they  make  their  defense,  be  their  crime  never 
so  great,  an^  the  court  therefore  ordered  their 
irons  to  be  removed. 

Again,  in  Yaugban^s-  Case,  decided  in  16M^  5 
How.  St.  Tr.  980.  note,  when  tbe  prisoner  who  bad 
been  previously  arraigned  was  brought  to  the  bar 
bis  irons  were  ordered  to  be  taken  off. 

And  In  Fletcher's  Case,  decided  in  tbe  year  1746, 
5How.  St.Tr.  981,  note,  the  prisoner  desired  tbax 
his  fetters  might  be  taken  off  while  he  wil9  on  bis 
trial,  which  desire  the  court  granted. 

In  Layer's  Case,  16  How.  St.  Tr.  94,  in  answer  to  a 
complaint  on  behalf  of  the  prisoner,  it  is  said:  **As 
to  the  chains  you  complatTi  of,  it  must  be  left  to 
those  to  whom  the  custody  of  you  is  committed 
by  law  to  take  care  that  you  may  not  make  your 
escape;  when  you  come  to  your  trial  then  your 
chains  may  be  taken  off.'^ 

II.  When  jttstifiabU, 

In  Faire  v.  State.  58  Ala.  74,  it  is  said  that  it  is  tbe 
duty  of  the  sheriff  to  keep  tbe  prisoner  in  safe  cus- 
tody that  be  may  abide  tbe  Judmnent  of  the  law: 
and  his  watchfulness,  sanctioned  and  controlled  by 
the  court,  will  rarely  err  In  the  exercise  of  such 
power. 

So,  there  is  no  absolute  unbending  rule  that  a 
prisoner  on  trial  for  crime  shall  in  no  case  be  f fil- 
tered.   Faire  v.  State,  58  Ala.  74. 80. 

In  Faire  v.  State,  58  Ala.  74,  the  court  confeeeod 
that,  inasmuch  as  there  are  cases  in  which  it  Is  per- 
missible to  try  prisoners  with  shackles  on  theoi,  it 
was  unable  to  lay  down  any  rule  for  the  guidance 
of  tbe  primary  courts,  except  to  leave  the  question 
to  their  sound  and  enlightened  discretion,  althouich 
it  is  stated  that  no  pristmer,  while  undergoing  trial, 
shall  be  exposed  to  the  discomfort  or  mortiflcatiua 
of  any  doitcription  of  shackles  or  bonds,  unless  his 
conduct  in  prison,  or  other  satisfactory  evideDCv*. 
created  a  reasonable  belief  that  such  restraint  is 
necessary  to  prevent  his  escape,  or  perhaps  to  pre- 
vent a  rescue  if  surrounding  circumstances  give 
sufficient  evidence  of  the  danger. 

There  must,  however,  be  some  necessity  for  tbe 
shackles.    State  v.  Smith,  11  Or.  905. 307. 

In  passing  upon  the  right  of  a  prisoner  to  appear 
unmanacled  at  his  trial,  tbe  court.  In  Faire  v.  State, 
58  Ala.  74, 80,  said  that,  even  in  People  v.  Harring- 
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on  behalf  of  the  state,  and  moves  to  dismiss 
the  appeal  because  appellant's  brief  was  not 
filed  in  due  time.  It  appears  that  the  time 
within  which  appellant's  brief  ouerbt  to  have 
been  filed  expired  on  the  2d  day  of  June.  1897, 
and  that  the  brief  was  not  filed  until  the  28d 
•day  of  the  same  month.  But  the  counsel  who 
appeared  for  the  defendant  at  the  trial  had  re- 
moved from  the  state  before  the  brief  was 
filed.  The  defendant  was  at  the  time  con- 
fined in  jail,  and,  so  soon  as  he  learned  that 
the  brief  was  not  filed  within  the  proper  time, 


procured  it  to  be  filed.  The  question  not  be- 
ing one  of  the  jurisdiction  of  the  appeal,  the 
appellant's  excuse  for  failure  to  file  his  brief 
within  the  proper  time  is  deemed  sufScient,  and 
the  motion  to  dismiss  denied. 

The  first  error  assigned  by  appellant  is  the 
refusal  of  the  court  to  grant  a  continuance  on 
appellant's  application  because  of  the  absence 
of  a  material  witness  for  appellant.  The  af- 
fidavit, while  rather  general  in  its  statement 
of  the  acts,  seems  to  be  sufficient  to  have  en- 
titled appellant  to  further  time.    But,  as  this 


ton,  42  Cal.105, 10  Am.  Rep.  296,tbe  laaguaire  of  tbe  I 
«ourt  forbids  tbe  oonstruction  that  it  would  under 
all  circumstances  be  error  to  proceed  with  the 
trial  of  the  prisonf^r  without  removinir  bla  sbaokles, 
and  also  that  some  importance  should  be  at- 
tached to  the  fact  that  in  that  case  the  de- 
cision of  the  court  that  the  prisoner  was  enti- 
tled to  appear  for  trial  "free  from  all  manner  of 
shackles  or  bonds"  was  qualified  by  the  emphatic 
lanfruage.  ''unless  there  Is  danger  of  his  escape." 

The  rule  applies  to  prisoners  under  indictment 
of  the  hicrbest  crime,  unless  there  is  danger  of 
•escape,  and  then  they  may  be  brought  with  irons. 
Faire  v.  State,  58  Ala.  74,  80,  citing  2  Hale.  P.  C. 
<p.  219;  4  Bl.  Com.  322;  Lee  v.  State.  51  Miss.  666, 574; 
Matthews  v.  State,  9  Lea,  128,  ISO,  42  Am.  Rep.  667. 

In  Fafre  v.  State,  68  Ala.  74,  wherein  the  prisoner 
remained  shackled  for  fear  of  an  escape,  and  to 
prevent  his  carrying  out  certain  threats,  tbe  court 
-drew  a  distinction  between  that  case  and  the  prac- 
tice as  stated  by  Lord  Chief  Justice  Holt,  upon  tbe 
trround  that  tbe  remarks  made  by  him  were  made 
on  the  trial  of  a  case  which  was  marked  by  no 
facts  or  circumstances  rendering  it  necessary  that 
the  prisoner  should  be  shackled,  and  were  intended 
to  express  more  a  rule  of  Judicial  propriety  than  of 
municipal  law,  the  Justice  then  dealing  with  the  cus- 
tom which  bad  become  common  and  oppressive, 
and  not  with  a  case  whoee  circumstances  showed 
tbe  necessity  of  bonds  to  prevent  escape. 

So,  if  the  court  is  of  tbe  opinion  that  the  reten. 
tion  of  Irons  upon  the  limbs  of  the  prisoner  is  a 
reasonable  precaution  to  prevent  an  escape,  or  to 
insure  the  safety  of  tbe  bystanders,  and  the  or- 
derly conduct  of  tbe  prisoner,  be  may  remain 
shackled.     Territory  v.  Kelly  2  N.  M.  297, 802. 

And  the  court  has  power,  at  the  commencement 
or  during  the  progress  of  the  trial,  to  make  such 
orders  as  may  be  necessary  to  secure  a  quiet  and 
■safe  one,  but  there  must  be  some  reason,  based  on 
tbe  conduct  of  the  prisoner  at  tbe  time  of  tbe  trial, 
to  authorize  so  Important  a  right  to  be  forfeited. 
State  y.  KrlDir,  64  Mo.  691,  Afflrminir  1  Mo.  App. 
438. 

Again,  in  Rex  v.  Rogers,  3  Burr.  1812,  tbe 
prisoners  had  broken  open  the  Jail  after  hav- 
ing murdered  tbe  Jailer,  and  had  beoome  a  ter- 
ror to  tbe  neighborhood,  nnd  from  a  memoran- 
dum to  tbe  case  it  appears  that  they  remained 
chained  together  during  the  whole  proceeding. 

Where  it  appeared  from  representations  made 
'by  the  sherifF.  not  under  oath  and  inaudible  to  any- 
one save  tbe  court,  and  In  a  voice  not  to  be  heard 
either  by  the  Jury,  tbe  defendant,  or  bis  counsel, 
that  the  prisoner  had  told  the  sheriff  that  he  would 
rather  die  than  be  hung  or  sent  to  tbe  penitentiary, 
and  that  if  tbe  Jury  found  him  guilty  he  would  not 
eome  out  of  tbe  court-house  alive,  as  he  would  es- 
cape or  the  officer  would  have  to  shoot  him,  and 
that  from  tbe  character  of  the  prisoner,  and  his 
conduct,  tbe  sheriff  entertained  serious  appre- 
hensions that  he  would  attempt  an  escape  and 
create  a  t>cene  in  tbe  court  room.  If  not  secured, 
after  the  first  day  of  the  trial,  clasps,  connected 
by  a  chain  18  Inches  long  by  1^  inches  in  di- 
ameter,  were  placed  on  his  ankles  by  order  of 
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the  court  directing  the  necessary  precautions  to  be 
taken,  but. not  in  the  presence  of  the  Jury,  and 
made  as  little  apparent  as  possible,  and  that  irons 
should  not  be  put  on  bis  hands.  The  oourt  stated 
that  the  Judge  and  sheriff  were  sworn  officers,  and 
there  did  not  seem  to  be  a  ylolatlon  of  the  usages 
of  tbe  court,  or  of  any  right  of  the  prisoner,  for 
the  oourt,  in  incidental  matters  connected  with  tbe 
conduct  of  its  business,  to  act  on  tbe  statement  of 
its  executive  officer  without  requiring  him  to  take 
the  oath  as  to  the  truth  of  bis  representations,  and 
that  to  require  a  public  disclosure  and  trial  of  the 
facts,  as  a  preliminary  to  the  placing  of  irons  on 
prisoners  when  on  trial,  would  be  much  more  likely 
to  create  prejudice  against  tbe  prisoner  than 
quietly  to  order  tbe  same,  as  was  done  in  that  case. 
Faire  v.  State,  58  Ala.  74. 

In  State  v.  Lewia,  19  Kan.  200,  263,  27  Am.  Rep. 
113.  the  defendant  in  custody,  charged  with  bur- 
glary in  the  second  degree,  while  awaiting  trlal« 
broke  Jail  and  escapeid.  He  was  subsequently 
arrested  under  a  warrant  issued  by  a  Justice  of  tbe 
peace  and  charged  with  breaking  Jail.  He  was 
taken  before  tbe  Justice  for  a  preliminary  exam- 
ination without  his  handcuffs  being  removed,  and 
waived  a  preliminary  examination  and  was  re- 
turned to  Jail.  He  was  subsequently  tried  for  bur- 
glary and  acquitted,  and  later  an  Information  wag 
laid  agamst  him,  charging  him  with  the  breaking 
of  Jail  and  escaping,  to  which,  upon  arraignment, 
he  pleaded,  inter  cdiit,  that  be  was  handcuffed  and 
in  the  custody  of  the  sheriff  and  policeman  when 
be  waived  the  preliminary  examination,  and  that 
therefore  such  waiver  was  a  nullity  and  the  county 
attorney  had  no  power  to  file  such  information. 
The  court  held  that  such  plea  was  bad  and  sustained 
tbe  demurrer  thereto. 

Where  tbe  proceedings  had  been  temporarily  sus- 
pended to  allow  tbe  sheriff  time  to  summon  ad- 
ditional Jurors,  and  to  remove  the  prisoner  to  the 
dock  in  tbe  rear  of  the  court  room  and  there  hand- 
cuff him  in  order  to  prevent  escape,  and  while  there 
some  of  the  Jurors  who  had  failed  to  answer  upon 
tbe  first  call  appeared  and  were  passed  upon  by  the 
prosecution  and  accepted  by  the  prisoner's  counsel 
before  be  bad  returned  to  bis  side,  and  there  had 
been  ample  time  for  objection,  all  that  occurred 
being  within  the  view  and  hearing  of  the  prisoner, 
and  it  was  only  Intended  that  he  should  be  fettered 
during  the  suspension  of  tbe  proceedings  in  mak- 
ing up  tbe  Jury,  It  was  held  that  such  proceeding 
was  in  conflict  with  tbe  humane  spirit  of  the  law 
that  required  a  prisoner  to  be  unfettered  during 
bis  trial,  and  therefore  the  verdict  could  not  be  re- 
versed upon  that  ground.  Matthews  v.  State.  9 
Lea,  128, 131, 42  Am.  Rep.  667. 

So.  in  Poe  v.  State,  10  Lea,  678,  675,  the  prisoners, 
charged  with  murder  In  tbe  first  degree,  were 
brought  up  for  trial  manacled  together  by  the 
wrist,  and  after  dne  witness  bad  been  examined, 
tbe  prisoners'  counsel  moved  for  an  order  upon 
the  sheriff  to  remove  the  manacles  as  being  an  un- 
lawful restraint,  prejudicial  to  their  rights  while 
on  trial,  but  the  trial  Judge  declined  to  make  tbe 
order  upon  the  ground  that  the  loose  manner  in 
which  they  were  guarded  required  either  the  man- 
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question  is  not  likely  to  arise  upon  a  new  trial, 
it  is  not  necessary  to  further  notice  this  objec- 
tion than  to  observe  that  ^  23,  art.  1,  of  the  state 
Constitution,  guarantees  to  persons  prosecuted 
for  crime  the  right  to  have  compulsory  process 
to  compel  the  attendance  of  witnesses  in  their 


behalf,  and  under  this  constitutional  guaranty 
the  accused  has  the  right  to  compulaory  process 
to  procure  the  physical  attendance  of  the  wit- 
ness at  the  trial. 

It  appears  that  during  the  trial  the  defendant 
was  brought  into  court,   and  kept    there,  in 


ancles,  or  some  other  etiingent  orders  to  the  guards 
which  would  be  equally  unpleasant  to  the  prison- 
ers, because  one  of  (be  prisoners  bad  been  twice 
before  the  court  on  a  similar  obarve,  and  bad  es- 
caped from  Jail,  and  was  therefore  a  fugitive  from 
Justloe,  while  on  anotber  occasion  be  bad  escaped 
from  bis  guard,  although  recaptured,  and  also  for 
the  reason  that  both  prisoners  while  in  Jail  bad  been 
f  urnisbed  with  arms  of  a  dangerous  character  by 
unknown  persons  and  with  keys  to  unlock  their 
handcuffs,  and  bad  also  found  means  or  implements 
by  wbicb  to  make  their  escape,  the  court  regarding 
them  as  desperate  men  wbo,  if  unmanaded,  could 
easily  disarm  the  guard  and  effect  their  escape. 
Tbis  was  held  to  be  a  matter  within  the  discretion 
of  the  trial  court,  whose  action  could  not  be  re- 
versed unless  it  was  shown  that  there  was  a  clear 
case  of  abuse  as  to  such  discretion,  tbe  record  In 
that  case  not  showing  any  such  abuse. 

In  Faire  v.  State,  68  Ala.  74,  98,  tbere  was  a  dis- 
senting opinion  by  Chief  Justice  Brickell,  In  which 
he  held  that  it  was  not  a  matter  of  discretion  witb 
tbe  Judge  whether  tbe  prisoner  should  be  brought 
to  tbe  bar  or  tried  in  fetters,  altbougb  be  admitted 
that  tbere  might  possibly  be  a  necessity  for  fetter- 
ing a  prisoner,  and  if  such  necessity  was  shown  it 
might  be  the  duty  of  the  court  to  order  it,  and  he 
deemed  tbe  action  of  tbe  court  reviewable,  and 
thought  tbe  Judgment  of  conviction  should  be  re- 
versed unless  it  clearly  appeared  tbat  tbere  was  an 
immediate  pressing  necessity  for  tbe  order. 

Yet  the  mere  fact  tbat  tbe  prisoner  bad  assaulted 
a  person  in  court  atx)ut  three  months  before  the 
term  at  wbicb  bu  was  tried  would  not  be  suflBcient 
to  justify  tbe  court  in  assuming,  on  bis  trial  for  life, 
tbat  he  would  be  guilty  of  similar  outrages,  and 
thus  order  him  to  be  shackled.  State  v.  Kring,  64 
Mo.  601,  AfBrming  1  Mo.  App.  438. 

In  State  v.  Stalcup,  24  N.  C.  (2  Ired.  L.)  60,  tbe 
right  of  an  officer  arresting  a  prisoner  under  a 
state  warrant  to  secure  blm  by  shackles  was  held 
Justifiable,  when.  In  the  opinion  of  such  officer,  it 
was  necessary  so  to  do  in  order  to  secure  bis  pris- 
oner, but  that  case  did  not  raise  the  question  of  tbe 
right  to  produce  bis  prisoner  on  trial  in  sucb  a  con- 
dition. See  Rainey  v.  State,  20  Tex.  App.  465,  472, 
infra,  IV, 

III.  Upon  his  arraiffn^^nt  and  sentence. 

In  King  V.  Waite,  1  Leach,  C.  L.  28,  30,  the  pris- 
oner was  charged  with  a  felony  in  the  embezzle- 
ment of  an  East  India  bond  committed  to  bis  care, 
and  at  the  time  of  bis  arraignment  desired  that  bis 
irons  migbt  be  taken  off.  Tbe  court  informed  bim 
tbat  it  bad  no  authority  for  tbat  purpose  until  tbe 
Jury  were  charged  to  try  blm,  whereupon  he 
pleaded  not  guilty,  and  being  put  upon  trial  his 
fetters  were  immediately  knocked  off. 

So,  in  Layer's  Case,  16  How.  St.  Tr.  94,  it  was 
urged  by  counsel  tbat  tbe  prisoner's  irons  should 
be  taken  off  t)etore  be  pleaded.  The  court  stated 
that  tbere  was  no  doubt  tbat  when  the  prisoner 
came  up  for  bis  trial  be  was  not  to  be  in  Hncviis 
during  bis  trial,  but  should  be  so  far  free  that  be 
should  have  tbe  use  of  bis  reason  and  all  advan- 
tages to  clear  his  innocence,  but  tbat  when  he  was 
only  called  upon  to  plead  by  advice  of  bis  counsel 
be  was  not  to  be  then  tried,  and  tbat  when  be  came 
up  for  trial  if  he  made  complaint  tbe  court  would 
take  care  that  he  should  be  in  a  condition  proper 
to  make  bis  defense,  the  court  making  the  distinc- 
tion between  arraigning  tbe  prisoner  to  plead  and 
his  trial. 
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Id  tbat  case  also  tbe  court  drew  a  dfetloctiOD  t>e- 
tween  tbe  case  of  a  prisoner  on  trial,  and  one 
subsequently  brought  before  the  court  for  sen- 
tence after  trial,  tbe  court  stating  that  none  of  tbe 
cases  went  any  further  than  during  the  time  of  hig 
trial,  altbougb.  In  tbat  case,  it  was  stated  tbat  if  he 
bad  anything  to  say  and  thought  he  might  not  be 
able  to  do  it  so  well  while  be  was  under  irons  tbe 
cohrt  would  recommend  it  to  the  attorney  irenexa) 
not  to  make  a  precedent  of  It  tbat  bis  irons  mi|f  ht 
be  taken  off. 

But  even  upon  bis  arraignment  it  is  held  in 
American  cases  tbat  unless  tbere  is  dangrer  of  es- 
cape, he  should  not  be  brought  in  irons.  Faire  v^ 
State,  68  Ala.  74, 80.  citing  1  Bishop,  Crim.  Proc.  •  731: 
People  V.  Harrington.  42  CaL  16S,  166,  10  Am.  Kepu 
296.  See  also  State  v.  Lewis,  19  Kan.  200,  963. 27  Am. 
Hep.  118,  Kvpra,  II. 

IV.  As  a  around  of  reversal  and  review. 

Tbe  rule  would  seem  to  be  tbat,  when  tbe  record 
affirmatively  discloses  the  fact  that  there  is  no  rea- 
son whatever  for  placing  shackles  or  manacles 
upon  tbe  prisoner,  against  bis  protest,  while  uii> 
dergoing  trial,  a  question  of  law  arises  which  may- 
be reviewed  on  appeal,  and  tbe  Judgment  reversed* 
Territory  v.  Kelly,  2  N.  M.  297,  802. 

Yet  tbe  fact  tbat  the  court  or  sheriff  deemed  it 
necessary  to  shackle  a  prisoner  in  order  to  prevent 
bis  escape  during  trial  is  no  ground  for  reversal. 
Lee  V.  State,  51  Miss.  666,  574. 

When,  however,  tbe  record  discloses  some  valid 
or  reasonable  ground  of  apprehension  that  tbe 
prisoner  may  attempt  to  escape  or  injure  the  by- 
standers or  the  officers  in  charge,  or  will  be  other- 
wise disorderly  or  dangerous.  It  shall  be  left  en- 
tirely to  tbe  discretion  of  the  trial  court  to  deter- 
mine whether  the  prisoner  should  be  ironed  or  not„ 
and  when  the  record  is  silent  as  to  whether  cbere 
is  or  is  not  any  valid  excuse  for  retaining  the  iroos 
upon  the  prisoner  during  the  trial,  tbe  appellate 
court  will  presume  that  tbe  court  below  exercited 
a  sound  and  reasonable  discretion  in  ref  usinir  to 
order  the  irons  to  be  removed.  Territory  v.  Kelly, 
2  N.  M.  297,  805. 

In  State  v.  Smith,  114  Mo.  406,  423,  one  of  the 
grounds  for  a  new  trial  was  tbat  tbe  defendant  was 
allowed  to  remain  in  shackles  after  the  trial  had 
begun.  It  was  held  that  sucb  a  statement  oould 
not  be  supported  by  ex  parU  affidavits,  and  that 
tbe  only  way  in  which  matters  occurring  in  tbe 
presence  of  the  court  oould  be  preserved  waa  by 
incorporating  them  in  the  bill  of  exceptions. 

It  has  been  said  tbat  tbe  accused  bas  a  right  to  be 
present  during  the  trial  and  at  the  return  of  the 
verdict,  and  tbat  when  deprived  of  these  privileirea 
by  being  imprisoned  In  a  Jail  or  In  any  other  Im- 
proper  manner  the  verdict  returned  against  him 
should  not  be  followed  by  a  Judgment  or  sentence 
of  tbe  court,  but  a  new  trial  should  be  ordered  if 
requested.  Rose  v.  State.  20  Ohio.  83.  In  this  case, 
however,  it  did  not  appear  tbat  tbe  prisoner  was 
manacled  or  shackled  upon  the  first  trial,  and  the 
case  IS  therefore  here  cited  only  as  an  authority 
for  showing  tbat  he  must  not  be  deprived  of  bis 
privileges  by  being  imprisoned  in  Jail  or 'In  any 
other  improper  manner,*^  as  tbe  shackles  placed 
upon  the  prisoner  may  be  held  to  be  an  imprison- 
ment as  depriving  him  of  his  personal  liberty;  upon 
which  see  People  v.  Harrington,  infra. 

In  People  v.  Harrington,  42  Cal.  166.  106. 10  Am. 
Rep.  296,  tbe  prisoner,  indicted,  tried,  and  con- 
victed of  the  crime  of  robbery,  appeared  in  shack-^ 
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maDacles,  until,  upon  protest  of  defendant's 
counsel,  the  manacles  were  finally  removed, 
but  after  a  considerable  period  of  time  bad 
elapsed,  and  furtber,  tbat  during  the  progress 
of  tbe  trial,  and  -wben  it  was  very  dark  out  of 


doors,  at  tbe  state's  request  a  view  of  tbe 
premises  wbich  were  alleged  to  bave  been  en- 
tered burglariously  by  tbe  defendant  was  or- 
dered by  the  court,  and  tbat,  in  tbe  presence  of 
tbe  jury,  manacles  were  placed  upon  tbe  de- 


les, but  as  there  was  do  pretense  of  necessity  for 
the  manacles  and  chains  durlngr  his  trial  to  secure 
his  presence  to  answer  the  Judgment,  the  court 
held  there  was  error  and  that  his  legal  rights  were 
materially  prejudiced,  and  therefore  reversed  the 
Judgment  and  remanded  the  case  for  a  new  trial. 

In  State  v.  Smith,  11  Or.  205, 2907,  the  defendant 
had  been  convicted  and  sentenced  for  an  assault 
with  a  deadly  weapon  and  wounding*  an  oflQcer  of 
the  penitentiary  having  the  charge  and  custody  of 
tbe  prisoner,  and  the  fact  that  the  prisoner  was 
kept  with  irons  on  his  feet  during  the  trial,  and 
that  the  court  refused  a  motion  made  by  his  coun- 
sel to  have  them  removed,  upon  the  ground  that 
they  were  put  on  at  the  penitentiary  and  could 
not  be  removed  without  much  delay  and  it  would 
require  the  work  of  a  blacksmith  to  remove  them, 
was  assigned  as  error.  The  court  stated  tbat  the 
case  of  State  v.  Kring,  1  Mo.  App.  438,  64  Mo.  691. 
left  nothing  further  to  be  said  upon  the  question, 
and  that  the  point  was  ruled  tbe  same  way  in  Peo- 
ple V.  Harrington,  42  Gal.  165, 10  Am.  Rep.  296,  and 
reversed  the  Judgment,  such  keeping  of  the  pris- 
oner in  irons  being  a  violation  of  the  common  law, 
no  evident  necesbity  appearing  for  such  keeping. 

So,  in  People  v.  Harrington,  43  Cai.  166,  166. 10 
Am.  Bep.  296,  it  was  contended,  on  behalf  of  the 
prisoner,  that  the  action  of  the  court  in  refusing  to 
direct  the  manacles  to  be  removed  from  his  limbs 
while  he  was  in  court  upon  his  trial,  and  in  com- 
pelling him  to  be  tried  while  his  limbs  were 
shackled  with  irons,  without  any  apparent  or  pre- 
tended necessity,  deprived  him  of  a  8ut>8tantial 
legal  right,  and  that  tbe  Judgment  should  be  re- 
versed. The  courc  stated  that  there  was  no  ques- 
tion but  that  any  action  of  tbe  court,  during  the 
progress  of  a  trial  for  felony,  wbich  deprived  the  de- 
fendant of  a  substantial  legal  right  in  the  premises, 
or  which  to  any  extent, to  his  prejudice,  withholds  op 
abridges  a  substantial  legal  or  constitutional  privi- 
lege of  a  defendant,  which  is  claimed  by  him 
on  the  trial,  was  a  proper  subject  for  review  by 
tbe  court  on  appeal. 

Where,  however,  the  prisoner,  indicted  for  mur- 
der, after  the  verdict  was  brought  into  open  court, 
and  when  the  motion  for  a  new  trial  was  disposed 
of,  and  the  court  was  about  to  pass  sentence,  broke 
out  into  manifestations  of  violence  and  struggled 
with  the  officers  to  break  away  from  them,  and  was 
attempting  to  commit  acts  of  violence  upon  them, 
when  they  placed  a  pair  of  handcuffs  on  his  wrists 
and  he  ceased  his  struggles,  the  court  held  that 
what  was  done  was  deemed  necessary  to  protect 
t  he  sheriff  and  bailiffs  from  violence,  and  for  the 
preservation  of  order  in  court,  and  had  no  influ- 
ence in  the  finding  of  the  verdict  or  upon  the  sen- 
tence, and  was  therefore  no  ground  for  a  reversal 
of  the  Judgment.  Upstone  v.  People,  109  III.  109, 
179. 

So,  where  the  irons  had  not  remained  on  the  pris- 
oner during  his  trial  or  for  any  considerable  por- 
tion thereof,  but  only  for  an  Inconsiderable  time 
while  a  few  of  the  Jurors  were  being  called  and  ex- 
amined, and  before  any  of  them  had  been  accepted 
and  sworn,  it  was  held  that  the  prisoner's  rights  of 
defense  were  not  prejudicially  affected  thereby  to 
an  extent  that  would  Justify  a  reversal  of  the 
Judgment  on  that  ground.  Territory  v.  Kelly,  2 
N.  M.297,806. 

Again,  in  Ralney  v.  State,  20  Tex.  App.  456,  472, 
the  prisoner  was  brought  into  court  for  trial 
chained  in  a  gang  with  several  other  prisoners,  and 
tbe  court  instructed  the  sheriff  to  remove  his  chains 
after  he  had  been  seated  within  the  bar,  and  his 
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counsel  took  an  exception  to  the  action  of  the 
sheriff  as  illegal  and  calculated  to  prejudice  him 
before  the  Jury.  The  court  regarded  tbe  sheriff^s 
action  as  Justifiable  inasmuch  as  be  deemed  it  un- 
safe to  deal  with  the  number  of  prisoners  he  had 
to  bring  out  without  chaining  them  together,  and 
therefore  affirmed  the  Judgment  of  the  court  be- 
low, the  chains  being  removed  by  the  order  of  tbe  - 
court  as  soon  as  they  were  discovered. 

As  to  when  not  a  ground  of  reversal,  see  also 
auprcu  II.;  Mathews  v.  State,  9  Lea,  128,  181,  42  Am. 
Rep.  667;  Poe  v.  State,  10  Lea,  673. 

V.  ProiTisions  of  stale  Constitutions  and  statutes. 

In  addition  to  the  general  provisions  found  in 
the  declaration  of  rights  of  all  the  states  of  the 
Union  relating  to  the  rights  of  a  prisoner  upon  his 
trial,  the  following  special  provisions  and  enact- 
ments are  to  be  found  in  the  Ck)des,  statutes,  and* 
Constitutions  of  some  states: 

The  Arizona  Penal  Code,  Ariz.  Rev.  Stat.  ed. 
1887,  9 1106,  p.  758,  provides  that  a  person  charged 
with  a  public  offense  shall  not,  before  conviction* 
be  subjected  to  any  more  restraint  than  is  neces- 
sary for  his  detention  to  answer  the  charge. 

A  similar  provision  is  contained  In  1688,  Cal.  Code 
Crim.  Proc.  4  Deering,  Annotated  Codes  and  Stat-- 
utes,  ed.  1886. 

■-  In  People  v.  Harrington,  42  Cal.  165.  166,  10  Am* 
Rep.  206,  it  was  held  that  to  require  a  prisoner  dur- 
ing the  progress  of  his  trial  by  tbe  court  and  Jury 
to  appear  and  remain  with  chains  and  shackles 
upon  his  limbs  without  evident  necessity  for  such 
restraint  for  the  purpose  of  securing  his  presence 
for  Judgment  is  a  direct  violation  of  the  common- 
law  rule  and  of  the  above  section. 

The  Georgia  Bill  of  Rights,  art.  1, 9 1,  H  0,  Code, 
ed.  1895,  vol.  2,  9  5706,  provides  that  no  person  shall 
be  abused  in  being  arrested,  while  under  arrest,  or 
imprisoned. 

Idaho  Rev.  Stat  ed.  1887,  p.  778,  i  7367,  provides. 
inter  alia,  that  a  person  shall  not  be  subjected  be- 
fore conviction  to  any  more  restraint  than  is  neces- 
sary for  his  detention  to  answer  the  charge. 

Indiana  Const,  art.  1,  9  60  (1  Ind.  Rev.  Stat.  1806* 
Horner's  Anno,  ed.)  provides  that  no  person  ar- 
rested or  confined  in  Jail  shall  be  treated  with  un- 
necessary rigor. 

Oklahoma  Code  Crim.  Proc.  9  21  (Stat.  Okla.  ed. 
1803,  9  4876,  p.  980),  provides  that  no  peraoa  charged 
with  a  criminal  offense  shall  be  subject,  before 
conviction,  to  any  more  restraint  than  is  necessary 
for  his  detention  to  answer  the  charge. 

Oregon  Const.  9 13,  art>  1,  provides  tbat  no  person 
arrested  or  confined  in  Jail  shall  be  treated  with 
unnecessary  rigor. 

R.  I.  Declaration  of  Rights,  art.  1,  of  the  Con- 
stitution, 9  14,  provides  that,  every  man  being 
presumed  innocent  until  he  is  pronounced  guilty 
by  law,  no  act  of  severity  which  is  not  necessary  to 
secure  an  accused  i>erson  shall  be  permitted. 

Tennessee  Const.  9  13,  art.  1  (Declaration  of 
Rights),  provides  that  no  person  arrested  and  con- 
fined in  Jail  shall  be  treated  with  unnecessary  rigor. 

And  Utah  Declaration  of  Rights,  art.  1,  9  9,  pro- 
vides, inter  alia,  persons  arrested  or  imprisoned 
shall  not  be  treated  with  unnecessary  rigor. 

A  diff«irence  will  be  noticed  in  the  wording  of  the 
section  of  the  Tennessee  Constitution  and  that  of 
those  of  Oregon,  Utah,  and  Indiana,  inasmuch  as 
in  the  former  the  words  are  **arrested  and  con- 
fined" while  in  the  latter  three  the  words  are  "ar-. 
rested  or  confined."  R  W. 
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fendant,  and  he  was  ordered  by  the  court  to 
fio  with  the  jury  to  the  place  of  the  alleged 
burglary,  and  while  so  mauacled  he  went  with 
the  jury  a  distance  of  three  or  four  blocks 
from  the  courthouse,  and  returned  to  the 
court,  when  the  trial  proceeded,  and  defend- 
ant was  permitted  to  remain  manacled  until, 
at  his  request,  the  court  ordered  the  man- 
acles removed.  It  also  further  appears  from 
the  record  that  one  Bates  and  one  Helen,  who 
were  jointly  charged  with  the  same  crime  as 
the  defendant,  had  been  theretofore  tried  in 
the  court,  and  found  guiltv;  that,  at  defend- 
ant's request.  Bates  was  called  to  testify  as  a 
witness  for  defendant,  and  when  Bates  was 
brought  into  the  court  room  to  testify,  at 
the  request  of  the  prosecuting  attorney,  Helen 
was  brought  into  court  to  remain  in  the  pres- 
ence of  the  jury  during  the  time  that  Bates 
was  testifying;  that  after  Bates  had  given  bis 
testimony,  he  and  Helen  were  manacled  to- 
gether in  the  presence  of  the  court  and  jury; 
and  that  defendant  protested  against  Bates 
and  Helen  being  allowed  to  remain  in  the 
court-room,  in  the  presence  of  the  jury,  man- 
acled, and  requested  the  court  to  order  the 
manacles  removed.  The  court  refused  the  re- 
quest. It  was  the  ancient  rule  at  common  law 
tnat  a  prisoner  brought  into  the  presence  of 
the  court  for  trial  upon  a  plea  of  not  guilty  to 
an  indictment  was  entitled  to  appear  free  of 
all  manner  of  shackles  or  bonds;  and,  prior  to 
1722,  when  a  prisoner  was  arraigned  or  appeared 
at  the  bar  of  the  court  to  plead,  he  was  pre- 
sented without  manacles  or  bonds,  unless  there 
was  evident  danger  of  his  escape.  2  Hale,  P. 
C.  219;  4  Bl.  Com.  822;  Layer's  Case,  16  How. 
St.  Tr.  4th  ed.  by  Hargrave,  230,  281,  244, 
246;  Waiters  Case.  1  Leach,  C.  L.  86.  In  J. 
Kelyni^'s  Reports  (pleas  of  the  crown  adjudged 
in  the  reign  of  Charles  IL):  "It  was  resolved 
that,  when  prisoners  come  to  the  bar  to  be 
tried,  their  irons  ought  to  be  taken  off,  in  that 
they  be  not  in  any  torture  while  they  make 
their  defense,  be  their  crime  never  so  great. 
And  accordingly,  upon  the  arraignment  and 
trial  of  Hewler  and  others,  who  were  brought 
in  irons,  the  court  commanded  their  irons  to 
be  taken  off."  The  common  law  of  England 
was  ezpresslv  adopted  by  legislative  enact- 
ment at  the  nrst  session  of  the  legislative  as- 
sembly of  this  territory,  and  there  is  no  doubt 
that  the  ancient  right  of  one  accused  of  crime 
under  an  indictment  or  information  to  appear 
in  court  unfettered  is  still  preserved  in  all  its 
original  vigor  in  this  state.  In  State  v.  Kring, 
64  Mo.  591,  the  prisoner  was  convicted  of  mur- 


der in  the  first  degree.  The  plea  of  insanity 
was  before  the  court,  and  the  defeadaot  bad 
some  three  months  before  assaulted  a  person  in 
open  court.  He  was  brought  into  the  trini 
court  manacled,  and  remained  some  Ume  in 
that  condition.  The  supreme  court,  in  revers- 
ing the  judgment  of  conviction,  observed: 
'*We  have  no  doubt  of  the  power  of  the  crim- 
inal court,  at  the  commencement,  or  during  the 
progress  of  a  trial,  to  make  such  orders  as 
may  be  necessary  to  secure  a  quiet  and  safe 
one,  but  the  facts  stated  by  the  court  in  this 
case,  as  shown  by  the  record,  that  the  pris- 
oner had  assaulted  a  person  in  court  about 
three  months  before  the  term  at  which  he  was 
tried,  would  hardly  authorize  the  court  to  as- 
sume that,  on  his  trial  for  life,  he  would  be 
guilty  of  similar  outrages.  There  must  be 
some  reason  based  on  the  conduct  of  the  pris- 
oner at  the  time  of  the  trial,  to  authorize  so 
important  a  right  to  be  forfeited.  When  the 
court  allows  a  prisoner  to  be  brought  before  a 
jury  with  his  hands  chained  in  irons,  and  re- 
fuses, on  his  application  or  that  of  his  coun- 
sel, to  order  their  removal,  the  jury  must  nec- 
essarily conceive  a  prejudice  against  the 
accused,  as  being  in  the  opinion  of  (he  judge  a 
dangerous  man,  and  one  not  to  be  trusted, 
even  under  the  surveillance  of  officers.  Be 
sides,  the  condition  of  the  prisoner  in  shackles 
may,  to  some  extent,  deprive  him  of  the  free 
and  calm  use  of  all  his  faculties."  Section  22, 
i  art.  1,  of  our  Constitution,  declares  that  'in 
>  criminal  prosecutions  the  accused  shall  have 
the  right  to  appear  and  defend  in  person." 
The  right  here  declared  is  to  appear  wiih  the 
use  of  not  only  his  mental  but  his  physical 
faculties  unfettered,  and  unless  some  impelling 
necessity  demands  the  restraint  of  a  prisoner, 
to  secure  the  safety  of  others  and  his  own  cus- 
tody, the  binding  of  the  prisoner  in  irons  is  a 
plam  violation  of  the  constitutional  guaranty. 
When  the  witness  Bates  was  manacled  to 
Helen,  and  kept  in  court  in  the  presence  of  the 
jury  against  the  protest  of  defendant,  defend- 
ant's right  to  a  fair  trial  was  impaired.  It  can 
hardly  be  conceived  that  there  was  any  ne- 
cessity for  this  incident  to  the  trial.  None  ap- 
pears in  the  record.  1  Bishop,  Crim.  Proc. 
t^  955:  Whart.  PI.  &  Pr.  §  540;  PeopU  v.  Har^ 
rington,  42Cal.  165,  10  Am.  Rep.  296;  State  v. 
Smith,  11  Or.  205. 
17ie  case  is  reversed, 

Scott,  Ch.  J.,  and  Dunbar  and  Anders, 

JJ.,  concur. 
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MODERN    WOODMEN    ACCIDENT  AS- 
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Celia  V.  SHRYOCK. 

( Neb ) 

*1.    Statementa  contained  in  an   appli- 

^Headootes  by  Eyan,  C. 


Note.— On    the  question    whether    death    was 
caused  by  accident  or  disease,  see  note  to  Fidelity 
&  C.  Co.  V.  Johnson  (Miss.)  30  L.  K.  A.  ^06. 
^9  L.  R.  A. 


cation  for  the  issue  of  a  poliey  of  In- 
Buranoe  will  not  he  ooDstnied  as  warranties 

unless  the  provisions  of  the  application  and 
policy,  taken  toother,  leave  no  room  for  any 
other  construodOQ. 

8.  Whether  an  aeeident  or  a  disease 
caused  the  death  of  a  party,  whoee  life  vas 
insured  against  death  by  accident,  should  be  8al>- 
mitted  to  and  determined  by  a  Jury,  unless,  wicA 
reference  to  that  proposition,  the  proofs  are  eo 
convlncinfiT  that  by  them  all  reasonable  men,  in 
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the  fair  ezercise  of  their  judgment,  would  be 
brought  to  adopt  the  same  conclusions. 

3.  Where  an  accident  insurance  asao- 
eiatlon  introduced  evidence  of  the  state- 
ments of  one  of  its  members  with  reference  to  an 
accident  which  had  happened  to  him  some  hours 
before  the  time  of  making  such  statements,  it 
cannot  complain  because  the  same  statements, 
made  to  other  witnesses,  were  proved  by  the  ad- 
verse party. 

•4.  In  an  action  for  the  recovery  of  the 
■um  of  $3tOOO  insurance  on  a  certificate  is- 
sued by  a  fraternal  benefit  association  to  one  of 
its  members,  it  cannot  be  permitted  to  urge  that 
the  said  certificate  limits  the  amount  payable  to 
the  proceeds  of  an  assessment  of  $2  on  each  mem- 
ber, and  that  there  is  therefore  a  question 
whether  thereby  $3,000  could  be  realized,  in  view 
of  the  fact  that  the  statute  to  which  such  associa- 
tion owes  its  existence  forbids  it  to  issue  a  cer- 
tificate of  oyer  $1,000  if  it  has  not  a  membership 
of  2,000  in  number. 

4S.  The  sapreme  court  cannot  assume 
that  the  rejection  of  written  evidence  waspreju. 
dlclniiy  erroneous  when  there  is  in  the  record  be- 
fore  it  no  showing  as  to  the  nature  of  the  evidence 
rejected. 

(March  17,  1808.) 

ERROR  to  the  District  Court  for  Lancaster 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  an  accident  in- 
aarance  policy.     Afflf-med, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  A.  R.  Talbot,  for  plaintiff  in  error: 

A  certificate  of  membership  in  a  mutual  life 
insurance  company  provided  that,  on  the  death 
of  the  wife  of  tbe  plaintiff,  an  assessment 
^should  be  made  upon  the  policy-holders  in 
the  company  for  as  many  dollars  as  there  were 
policy  holders,  and  that  the  sum  collected,  not 
exceeding  $1,000.  should  be  paid  to  him  within 
Binety  days  from  the  filing  of  tbe  proof  of 
death.  It  was  held  that  a  declaration  contain- 
ing DO  allegation  of  a  neglect  to  make  tbe  as- 
sessment provided  for,  and  assigning  no  breach 
except  of  a  promise  to  pay  $1,000,  was  fatally 
defective,  and  that  the  defect  was  not  cured  by 
the  verdict. 

Cyrtis  V.  Mutual  Ben.  Life  (Jb,  48  Conn.  98. 

A  petition  which  does  not  aver  that  the  de- 
fendant failed  or  refused  to  lay  any  such  as- 
sessment, or  that,  having  laid  one  and  collected 
it.  he  failed  and  refused  to  pay  the  same  to  the 
plaintiff,  is  demurrable. 

Taj/lory,  National  Temperance  Belief  Union, 
94  Mo.  35;  Smith  v.  Covenant  Mut,  Ben,  Asw. 
24  Fed.  Rep.  685;  Eggleston  v.  Centennial  Mut. 
L.  Ab80.  18  Fed.  Kep.  14:  Bailey  v.  Mutual 
Ben.  Asso.  71  Iowa,  689;  Rainsbarger  v.  Union 
Mut,  Aid  Asso.  72  Iowa,  191;  Ntwman  v  Coo- 
enant  Mut.  Ben.  Asso.  72  Iowa,  242;  Tobin  v. 
Western  Mut.  Aid  Soc.  72  Iowa,  261:  Covenant 
Mut.  Ben.  Asso.  v.  Searn,  114  III.  108;  Re  La 
Solidarii  Mut.  Ben.  Akso.  68  Cal.  892;  Collins 
V.  Banker's  Acci.  Ins.  Co.  96  Iowa,  216. 

Under  a  policy  promising  indemnity  in  case 
death  results  solely  because  of  bodily '  injuries 
•effected  by  external,  violent,  and  acciaental 
means,  and  independently  of  all  other  causes, 
the  burden  of  proof  is  on  those  claiming  under 
the  policy  to  show  that  the  accident  was  the 
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sole  cause  of  death,  independently  of  all  other 
causes. 

Under  such  a  policy,  the  insurer  would  not 
be  liable  if.  at  the  time  of  the  accident,  insured 
was  suffering  from  a  pre-existing  disease,  and 
death  would  not  have  resulted  from  the  acci- 
dent in  the  absence  of  such  a  disease,  but  in- 
sured died  because  the  accident  aggravated  the 
effects  of  tbe  disease,  or  the  disease  the  effects 
of  the  accident. 

National  Masonic  Acci.  Asso.  v.  Shryock,  86 
U.  8  App.  658.  73  Fed.  Rep.  774,  20  C.  C.  A. 
8;  Davis  v.  United  States,  160  U.  S.  469,  40  L. 
ed.  499;  Com.  v.  Rogets,  7  Met.  500.  41  Am. 
Dec.  458;  Cbm.v.  York,  9  Met.  98,  43  Am.  Dec. 
373;  State  v.  Spencer,  21  N.  J.  L.  196;  Com.v. 
HeathM  Gray,  308;  Com.\.  Pomeroy,  117  Mass. 
143;  People  v.  McCann,  16  N.  Y.  58,  69  Am. 
Dec.  642:  Brotkerton  v.  People,  75  N.  Y.  159; 
aConnell  v.  People,  87  N.  Y.  377, 41  Am.  Rep. 
879;  Walker  yr.  People,  88  N.  Y.  81;  Chase  v. 
PeopU,  40  111.  852;  State  v.  Bartlett,  48  N.  H. 
224;  Cunningham  v.  Sfate,  56  Miss.  269.  81 
Am.  Rep.  360;  Plake  v.  State,  121  Ind.  438. 

In  a  contract  of  insurance  of  this  character, 
although  the  injury  might  revive  a  slumbering 
disease  or  bring  into  new  activity  a  dormant 
disease,  yet,  unless  the  injury  was  sufficient  of 
itself  to  produce  death,  the  disease  is  consid- 
ered the  proximate  cause,  and  the  insurance 
company  is  not  liable. 

National  Masonic  Acci,  Asso.  v.  Shryock,  86 
U.  S.  App.  658,  78  Fed.  Rep.  774.  20  C.  C.  A. 
8:  McCarthy  y.Travellei'-'s  Ins.  Co  8  Biss.  862; 
Sharpe  v.  Commercial  Travellers'  Mut.  Acci, 
Asso.  139  Ind.  92;  Tennant  v.  Travellers^  Ins, 
Co,  81  Fed.  Rep.  822;  Anderson  v.  Scottish 
Acci.  Ins,  Co.  87  Scott.  L.  R.  20. 

However  severe  an  injury  might  be  under 
this  contract  of  insurance,  if  there  was  any 
disease  or  physical  weakness  which  caused  the 
death,  although  exaggerated  and  revivified  by 
said  injury,  it  cannot  be  said  that  death  was 
caused  solely  and  independentlv  by  the  injury 
and  that  a  disease  superinduced  by  the  injury, 
cannot  be  a  cause  of  death  provided  against  m 
this  contract  of  insurance. 

McCarthy  v.  Travellers'  Ins,  Co,  8  Biss.  862;^ 
Sharpe  v.  C-ommercial  Travellers'  Mut.  Acci.' 
Asso.  139  Ind.  92;  Tennant  v.  Travellers* 
Ins.  Co.U  Fed.  Rep.  822;  2  Bliss,  Life  Ins. 
S^^  518.  518a.  p.  1192:  Anderson  v.  Scottis/i 
Acci.  Ins.  Co.  37  Scott.  L  R.  20;  Dozier  v. 
Fidelity  d  C.  Co.  46  Fed.  Rep.  446,  18  L.  R. 
A.  114. 

Mess^rs.  A.  R.  Talbot  and  T.  S.  Allen, 
for  plaintiff  in  error,  in  support  of  petition  for 
rehearing: 

It  is  the  duty  of  a  court,  in  its  relation  to  the 
jury,  to  protect  parties  from  unjust  verdicts 
arising  from  ignorance  of  the  rules  of  law,  and 
of  evidence,  from  impulse  of  passion  or  preju- 
dice, or  from  any  other  violation  of  his  lawful 
rights  in  the  conduct  of  a  trial. 

Plpasnnis  v.  Fant,  89  U.  S.  22  Wall.  116.  22 
L.  ed.  790:  Travellers'  Ins.  Co  v.  Selden,  42  U. 
8.  App.  253,  78  Fed.  Rep.  285,  24  C.  C.  A.  97. 

If  death  was  caused  by  bodily  infirmity,  al- 
though "induced"  by  this  injury,  then  the 
plaintiff  below  could    not  recover  under  the 

McCarthy  v.  Travellers'  Ins,  Co,  8  Biss.  362. 
Sharpe  v.  Commercial  Travellers'  Mut,  Ace 
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Amo,  189  Ind.  92;  Tennant  v.  TraveUen^  Im. 
Co,  81  Fed.  Rep.  882:  Anderson  v.  Scottish 
Acd,  Ins,  Co,  87  Scott  L.  R  20;  National 
Masonic  Acci,  Asao,  v.  Shryock,  86  U.  S.  App. 
658,  78  Fed.  Rep.  774.  20  C.  C.  A.  8;  TrateUers 
Ins.  Co,  V.  Selden,  42  U.  S.  App.  253.  78  Fed. 
Rep.  285,  24  C.  C.  A.  92;  Western  TrateUer^ 
Asso,  Y.  Smith,  not  reported,  opinion  by  Ban- 
born,  J.,  at  tbe  December,  1897,  term. 

Messrs.  J.  H.  Broady  and  A.  N.  Sulli- 
van for  defendant  in  error. 

Rjran*  C,  filed  tbe  following  opinion: 
Tbis  action  was  brougbt  in  tbe  district  court 
of  Lancaster  county  by  Celia  V.  Sbryock,  to 
recover  tbe  amount  of  insurance  existing  in 
her  favor  by  tbe  terms  of  a  certificate  of  mem- 
bersbip,  issued  to  ber  busband,  wbereb]^  bis 
life  was  insured  against  death  by  accident 
within  ninety  days.  There  was  a  verdict  and 
judgment  as  prayed,  and  for  tbe  reversal  of 
tbis  judgment  the  association  prosecutes  tbese 
proceedings  in  error. 

In  the  petition  it  was  alleged  that  May  6, 
1892,  in  consideration  of  $8  as  a  membership 
fee,  paid  by  William  B.  Sbryock  for  plaintiff, 
and  of  sucb  future  payments  as  might  be 
required  under  defendant's  articles  of  incorpo- 
ration, tbe  defendant  bad  made  and  delivered 
to  said  William  B.  Sbryock.  its  policy  and 
certificate  of  insurance  on  the  life  of  said  Will 
iam  B.  Sbryock,  in  tbe  sum  of  $3,000,  and 
that  plaintiff  was  the  wife  of  William 
B.  Sbn^ock,  and  was  tbe  beneficiary  in 
said  policy.  It  was  further  averred  that  on 
or  about  July  2,  1892,  wbile  said  policy  was 
in  full  force,  said  William  B.  Sbryock  received 
a  personal  injury  in  tbe  city  of  Omaha,  from 
which  injury,  sbortly  tbereafter,  tbe  deatb  of 
said  William  B.  Sbryock  resulted.  It  was 
further  alleged  tbat  due  proof  of  tbe  deatb  of 
William  B.  Sbryock  had  been  made,  but  tbat 
defendant  pevertbeless  had  refused  to  pay  or 
make  an  assessment  for  tbe  payment  of  tbe 
amount  due  plaintiff  or  any  part  thereof. 
There  was  a  prater  for  judgment  in  tbe  sum 
of  $8,000,  with  mterest,  wbich  principal  and 
interest  equaled  tbe  sum  for  whicb  tbe  verdict 
was  returned.  Tbe  material  portions  of  the 
answer  were  averments  tbat  William  B.  Sbry- 
ock died  of  a  disease  not  tbe  result  of  any 
injury  alleged  to  have  been  by  him  received; 
that  there  had  been  no  compliance  witb  the 
requirements  of  tbe  policy  as  to  proofs  of 
injury:  and  tbai  tbere  had  been  no  request  for 
an  assessment  upon  tbe  members  of  defendant 
in  good  standing,  under  its  rules,  for  the  pay- 
ment of  the  claim  of  plaintiff.  It  was  further 
alleged  tbat  tbe  defendant  bad  never  made  an 
assessment  upon  its  members  for  the  payment 
of  tbe  claim  set  out  in  plaintiff's  petition, 
and  tbat  defendant  neither  bad  nor  would  have 
in  its  possession  any  means  wherewith  to  pay 
tbe  same  until  such  assessment  should  be  levied 
and  collected.  There  was  in  the  answer 
the  following  language:  "Further  answer- 
ing, the  defendant  alleges  the  fact  to  be 
that  at  the  time  of  making  the  application 
for  membership  to  the  defendant,  plaintiff's 
intestate,  William  B.  Sbryock.  represented  and 
warranted  to  the  defendant,  as  a  condition  pre- 
cedent, and  as  a  basis  upon  which  the  policy 
sued  on  herein  was  issued,  that  he  never  had, 
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nor  was  sublect  to,  fits,  disorders  of  tbe  brain^ 
or  never  had  or  was  subject  to  any  bodily  or 
mental  infirmity;  that  relying  upon  said  state- 
ments, representations,  and  warranty  that  said 
William  B.  Sbryock  did  not  then,  or  never 
did,  have  any  bodily  or  mental  infirmity,  the 
defendant  issued  and  delivered  to  him  the  cer- 
tificate or  policy  of  insuranoe  sued  on  herein : 
but  the  defendant  avers  tbat,  at  the  time  of 
making  said  application  and  tendering  to  the 
defendant  said  statements  and  representations^ 
and  warranties  as  aforesaid,  said  William  B. 
Sbryock  did  then  have  l)odily  and  mental 
infirmities  which  would  tend  to  shorten  life. 
and  whicb,  in  fact,  did  produce  the  death  com- 
plained of  in  plaintiff's  petition,  and  tbat  hyr 
reason  thereof  tbere  was  a  breach  of  said  war- 
ranties and  conditions  precedent  which  made 
void  the  policy  issued  and  sued  upon  herein, 
and  although  said  William  B.  Sbryock  at 
tbat  time  represented  and  warranted  to  the 
defendant  tbat  be  did  not  have  any  bodily  or 
mental  infirmity,  yet  the  defendant  charges- 
tbe  fact  to  be  tbat  at  that  time  said  William 
B.  Sbryock  did  have  fatty  degeneration  of  the 
heart,  or  heart  disease,  which  would  tend  to 
shorten  life,  and  from  which  weakness  and 
defect  of  tbe  heart  be,  tbe  said  William  B. 
Sbryock,  died."  There  was  a  reply  in  denial 
of  each  affirmative  matter  pleaded  in  the 
answer.  On  tbe  trial  tbere  was  submitted  to> 
tbe  jury  certain  special  interrogatories,  whicb, 
with  tbe  answer  to  each,  were,  as  follows: 

(1)  Did  William  B.  Sbryock,  on  or  about 
tbe  2d  day  of  Julv,  1892,  meet  witb  an  acci- 
dent in  the  city  of  Omaha,  Nebraska,  whereby 
be  received  external  and  violent  bodily  injury? 

A.  Yes. 

(2)  Did  William  B.  Sbryock,  prior  to  and 
at  the  time  of  bis  death,  have  fatty  degenera- 
tion of  the  heart? 

A.  Yes. 

(8)  If  you  answer  tbat  William  B.  Sbryock 
received  an  accidental,  external,  and  violent 
bodily  injury,  did  that  injury  alone  cause  his 
death? 

A.  Yes. 

(4)  If  you  answer  tbat  William  B.  Sbryock. 
prior  to  and  at  tbe  time  of  his  deatb,  had  fatty 
degeneration  of  the  heart,  did  tbat  disea^ 
alone  cause  his  death? 

A.  No. 

(5)  What  was  the  cause  of  the  death  of 
William  B.  Sbryock? 

A  By  violent  bodily  injury,  he  at  the  time 
having  fatty  degeneration  of  the  heart. 

There  was  some  conflict  in  the  evidence,  but, 
as  the  jury  accepted  as  true  that  which  tended 
to  sustain  the  theory  of  plaintiff,  it  is  unneces- 
sary to  consider  any  other  in  determining 
whether  or  not  tbere  was  sufficient  to  sustain 
the  special  findings  above  quoted.  James  M. 
Robinson  was  a  witness  for  the  defendant  in 
tbe  district  court,  and  testified  tbat  on  July  1 
or  2,  1892,  be  met  William  B.  Sbryock  about 
half  past  5  in  tbe  afternoon;  and,  by  appoint- 
ment, still  later  in  tbe  evening.  The  testi- 
mony of  tbis  witness  in  part  was  as  follows: 

Q.  Now,  did  be  say  anything  to  you  up  to 
that  time  about  slipping  and  hurting  his  leg?^ 
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A.  Tea,  sir;  he  told  me  several  times  that 
iiis  foot  had  slipped,  and  he  had  hurt  his 
ikDee. 

Q,  He  told  you  several  times  during  the  two 
4iours  you  were  with  him? 

A,  Yes,  sir. 

Q,  What  did  you  say  he  said  about  that? 

A.  He  said  his  foot  had  slipped,  and  that  he 
had  wrenched  his  knee,  and  that  it  was  hurt- 
dug  him. 

Q,  What  knee  was  thatr 

A.  I  think  it  was  the  left  knee.  I  am  not 
sure,  but  it  was  the  same  knee  he  had  hurt 
iKjfore. 

Q.  The  same  knee  that  was  broken  before? 

A.  Yes,  sir. 

Q.  What  did  he  say  at  that  time  about  hav- 
ing recently  removed  the  splints  or  bandages 
that  the  doctor  bad  on  the  knee? 

A.  He  said  he  had  been  wearing  a  bandage, 
•or  a  brace,  or  something,  and  that  be  had  taken 
it  off  lately,  or  something  to  that  effect.  I 
don't  know  how  recently  he  had  taken  it  off. 

William  Darst,  a  witness  for  the  plaintiff, 
testified  that  he  saw  William  B.  Shryock  at 
the  store  of  witness  in  Omaha  about  8  o'clock 
in  the  evening  of  July  1,  1892;  that  Shryock 
-looked  to  witness  like  a  man  about  to  faint, 
was  pale  and  trembling,  and  complained  that 
he  had  hurt  himself;  that  in  coming  up  from 
the  depot  he  had  slipped  and  partially  fallen; 
and  that  it  pained  him  terribly  right  over  his 
Tight  hip.  He  kept  his  hand  rubbing  his  side, 
«nd  acted  as  if  he  was  sick  in  his  stomach. 
He  was  spitting  as  if  he  was  sick  in  his  stom- 
ach. He  remained  over  two  hours  from  the 
time  he  came  in.  Usually  witness  closed  up 
tit  9  o^clock  at  nieht,  but  his  reason  for  not 
•closing  at  that  time,  July  1,  1893,  was  given 
thus  in  bis  own  language  :  '*The  condition  he 
came  in  my  store,  and  seeing  that  he  was  in 
pain,  I  stayed  around  an  hour  later  than  usual, 
thinking  he  would  get  better;  and  in  fact  he 
did  get  better.  I  wanted  him  to  rest."  This 
witness  acconopanied  Mr.  Shryock  to  the  Mur- 
ray Hotel.  William  Anderson,  clerk  at  that 
hotel,  testified  that  William  B.  Shryock  came 
to  the  hotel  about  10  o'clock  of  the  night  of 
July  1,  1892,  and  witness,  upon  shaking  hands 
with  him,  noticed  that  Shryock's  hand  was 
very  cold.  Upon  being  asked  about  his  health, 
Shryock  said  he  was  not  feeling  well,  and  asked 
if  witness  could  spare  a  boy  to  go  out  and 
get  some  capsules.  These  were  procured,  as 
was  also  some*  whisky,  and  he  went  to  his 
room.  Frank  Wigginton,  the  boy  who  pro- 
cured the  capsules,  testified  that  they  were 
ouinine  capsules,  and  that  he  showed  Mr. 
shryock  to  his  room.  In  the  afternoon  of 
July  2,  1892,  Mr.  Shryock  was  found  dead  in 
his  bed  in  the  room  to  which  be  had  been  con- 
ducted by  Wigginton.  A  post  mortem  exami- 
nation was  held,  and  the  result  of  their  in- 
vestigations, as  detailed  by  the  doctors  who 
conducted  the  same  was  to  the  following  ef- 
fect: Dr.  Rebert  said  he  found  a  contusion  or 
abrasion  over  the  right  hip  of  Mr.  Shryock; 
that  his  heart  was  large  and  dilated,  filled  with 
dark  fiuid, — blood.  The  contusion  was  of  re- 
cent occurrence.  There  was  nothing  in  the 
condition  of  the  remains  that  would  indicate 
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that  he  would  not  have  lived  an  indefinite 
time.  The  cause  of  his  death  was  heart  fail- 
ure, induced  by  a  shock  and  injury.  The  con- 
tusion indicated  a  fall,ikwhich  might  havecaused 
the  death  of  Mr.  Shryock.  The  contusion 
was  somewhat  larger  than  the  palm  of  a  large 
hand.  In  relation  to  the  opinion  that  Mr. 
Shryock  might  have  lived  an  indefinite  time. 
Dr.  Rebert  testified:  "I  mean  by  that,  if  no 
accident  had  occurred,  no  stage  of  sickness  in- 
tervened, and  in  his  ordinary,  regular  life,  that 
in  all  probability  his  heart  would  have  been 
capable  of  carrying  on  its  functions  for  an  in- 
definite length  of  time."  Dr.  Rebert  further 
testified  that  while  a  fall,  such  as  was  indicated 
by  the  contusion  to  have  taken  place,  would 
bring  on  heart  failure,  death  mieht  not  fol- 
low before  thirty- six  hours.  Dr.  Lee  testified 
that  he  took  part  in  the  post  mortem  examina- 
tion described  by  Dr.  Kebert  and  that  there 
was  found  the  abrasion  or  contusion  described 
by  Dr.  Rebert.  Dr.  Lee  also  testified  that  they 
found  an  abrasion  of  the  skin  on  the  knee 
of  Mr.  Shryock,  and  that  both  the  abrasion  on 
the  hip  and  that  on  the  knee  were  of  recent 
occurrence.  He  said  that  the  death  of  Mr. 
Shryock  was  due  to  his  getting  injured,  and 
not  having  sufficient  vital  capacity  to  recover 
from  it;  that,  in  the  condition  in  which  Mr. 
Shryock's  heart  was,  it  was  possible  for  him  to 
die  the  minute  he  sustained  the  injury,  or  he 
might  have  had  sufficient  vitality  to  live  a  few 
hours  afterwards.  On  cross-examination  Dr. 
Lee  testified  that  the  condition  of  Mr.  Shryock 
was  such  that  any  shock  or  any  blow  would 
produce  a  shock  which  would  so  affect  his 
heart  that  it  would  not  have  inherent  strength 
enough  to  respond;  consequently,  a  faintmg 
would  follow  which  he  could  not,  and  in  this 
case  did  not,  recover  from.  It  seems  to  us  that 
the  special  findings  were  in  all  respects  sup- 
ported by  the  testimony  just  quoted.  There 
was  no  attempt  to  show  that  Mr.  Shryock  might 
not  have  been  ignorant  of  anv  abnormal  con- 
dition of  that  vital  organ.  There  was,  there- 
fore, no  fraudulent  or  wilful  false  representa- 
tion as  to  the  existence  of  such  conditions  as 
would  have  led  to  the  rejection  of  the  applica- 
tion for  insurance,  had  their  existence  been 
known  to  the  company. 

In  the  membership  certificate  it  was  recited 
that  it  was  issued  in  consideration  of  the  war- 
ranties in  the  application,  as  well  as  in  consid- 
eration of  the  payment  of  the  premium.  In 
his  application,  Mr.  Shryock  said:  "I  never 
had,  nor  am  I  subject  to,  fits,  disorders  of  the 
brain,  or  any  bodily  infirmity."  With  refer- 
ence to  payment  in  case  of  death,  the  provision 
of  the  policy  was  as  follows:  "And  the  said 
association  agreed  to  pay  to  Celia  V.  Shryock, 
wife,  if  living,  ...  the  sum  of  |8.000,  if 
the  death  of  the  certificate  holder  shall  result 
from  such  injuries  alone  within  ninety  days 
from  the  date  of  said  accident."  Upon  these 
provisions  the  insurance  company  founds  two 
arguments.  One  is  that  the  representation  as 
to  the  physical  condition  of  Sbyrock  was  a 
warranty,  broken  when  made,  because  of  the 
existence  of  fatty  degeneration  of  his  heart. 
The  other  is  that'^the  death  of  the  insured  was 
not  attributable  solely  to  the  accident  which 
caused  the  one  or  more  abrasions  observed  by 
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the  physicians.  In  respect  to  the  alleged  war- 
ranty the  following  language  quoted  from  the 
syllabus  in  KetUnhach  v.  Omaha  Life  A89o, 
49  Neb.  842,  is  applicable:  "Statements  con- 
tained in  an  application  for  a  policy  of  insur- 
ance will  not  be  construed  as  warranties  unless 
the  provisions  of  the  application  and  policy, 
taken  together,  leave  no  room  for  any  other 
construction.  In  construing  a  contract,  for 
the  purpose  of  determining  whether  the  state- 
ments made  therein  were  intended  by  the  par- 
ties thereto  to  be  warranties  or  representations, 
the  court  will  take  into  consideration  the  situa- 
tion of  the  parties,  the  subject  matter  of  the 
contract,  and  the  language  employed,  and  will 
consider  a  statement  made  to  be  a  warranty 
only  when  it  clearly  appears  that  such  was  the 
intention  of  the  contracting  parties;  that  the 
mind  of  each  party  consciously  intended  and 
consented  that  such  should  be  the  interpreta- 
tion of  his  statements."  In  line  with  these 
propositions  it  was  held  in  the  case  just  cited 
that,  for  representations  to  constitute  a  defense 
to  an  action  on  the  policy,  it  is  incumbent  on 
the  insurance  company  to  prove  the  warran- 
ties were  made  as  written  in  the  application, 
that  thev  were  false  in  some  particular  mate- 
rial to  the  insurance  risk,  that  they  were  made 
intentionally  by  the  insured,  that  the  insurance 
company  reli^  and  acted  upon  such  state- 
ments; and  these  are  questions  of  fact,  and 
not  questions  of  law.  By  its  general  verdict 
the  jury  settled  this  claim  of  warranty  adversely 
to  the  contention  of  the  insurance  company, 
and  its  solution'  must  control.  Traveler/  Ins, 
Co,  V.  Melick,  27  U.  8.  App.  547,  66  Fed.  Rep. 
178,  12  C.  C.  A.  544,  27  L.  R.  A.  629. 

In  support  of  its  argument  that  the  accident 
was  not  the  proximate  cause  of  the  death  of 
Mr.  Shryock,  there  has  been  cited  National  ^ 
Masonic  Acei.  Asso.  v.  Shryock,  86  U.  8.  App. 
658,  78  Fed.  Rep.  774, 20  C.  C.  A.  8.  The  ac- 
tion in  the  case  just  referred  to  was  on  a  policy 
in  another  company  than  plaintiff  in  error, 
but  in  all  other  respects  there  were  involved 
the  same  circumstances  as  are  presented  by 
this  case.  In  view  of  the  extended  considera- 
tion of  cases  rendered  necessary  by  the  hold- 
ing of  the  circuit  court  of  appeals  of  the  eighth 
circuit  of  the  United  States,  as  formulated  by 
8anbom,  J.,  in  the  case  last  referred  to,  we 
have  purposely  hitherto  refrained  from  cita- 
tions of  authorities.  Of  this,  the  most  impor- 
tant question  involved  in  the  case  under  consid- 
eration, we  believe  the  cases  hereinafter  re- 
ferred to  in  the  discussion  of  the  opinion  de- 
livered by  8anborn,  J.,  will  be  found  to  fur- 
nish a  very  satisfactory  solution.  From  this 
opinion  we  quote  the  following  language: 
"The  certificate  of  membership  in  this  accident 
association,  on  which  this  action  is  based,  con- 
tained the  covenant  of  this  corporation  to  pay  to 
the  defendant  in  error  the  indemnity  it  prom- 
ised in  case  the  death  of  William  B.  Shryock 
resulted  within  ninety  days  from  the  date  of  any 
accident,8olely  because  of  bodily  injuries  effect- 
ed by  external,  violent,  and  accidental  means, 
and  independently  of  all  other  causes;  and  it 
also  contained  an  express  agreement  that  the  in- 
surance promised  thereby  should  not  cover 
any  death  which  resulted  wholly  or  in  part,  di- 
rectly or  indirectly,  from  disease  or  bodily  in- 
firmity. The  defendant  in  error  alleged  that 
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Shryock's  death  was  caused  by  an  injair  to 
him  which  resulted  from  an  accidental  fall  on 
the  street.  The  association  denied  this  allega- 
tion, and  alleged  that,  if  he  was  injured  by 
such  a  fall,  his  death  was  not  caused  by  that 
alone,  but  lesulted  wholly  or  in  part  from  some 
disease  of  his  heart.  The  burden  of  proof 
was  upon  the  defendant  in  error  to  establish 
the  facts  that  William  B.  Shryock  sustained 
an  accident,  and  that  that  accident  was  the 
sole  cause  of  his  death,  independently  of 
all  other  causes.  If  Shryock  suffered  such 
an  accident,  and  his  death  was  caused  by 
that  alone,  the  association  agreed  by  this  cer- 
tificate to  pay  the  promised  indemnity.  But 
if  he  was  affected  with  a  disease  or  bodily 
infirmity  which  caused  his  death,  the  associa- 
tion was  not  liable  under  this  certificate, 
whether  he  also  suffered  an  accident  or  not. 
If  he  sustained  an  accident,  but  at  the  time  it 
occurred  he  was  suffering  from  a  pre  existing 
disease  or  bodily  infirmity,  and  if  the  accident 
would  not  have  caused  bis  death  if  he  had  not 
been  affected  with  the  disease  or  infirmity,  but 
he  died  because  the  accident  aggravate!  the 
effects  of  the  disease,  or  the  disease  aggravated 
the  effects  of  the  accident,  the  express  con- 
tract was  that  the  association  should  not  be 
liable  for  the  amount  of  this  Insurance.  The 
death  in  such  a  case  would  not  be  the  result  of 
the  accident  alone,  but  it  would  be  caused 
partly  by  the  disease  and  partly  by  the  acci- 
dent, and  the  contract  exempted  the  associa- 
tion from  liability  therefor.  These  proposi- 
tions have  been  so  lately  discussed  and  afllrmed 
by  this  court  that  we  content  ourselves  with 
their  statement.  TrazeUnf  Ins,  Co,  v.  Bob- 
Hns,  27  U.  8.  App.  547,  65  Fed.  Rep.  178. 181^ 
27  L.  R.  A.  629,  12  C.  C.  A.  544,  647;  United 
States  Mut,  Acci.  Asso,  v.  Barry,  181 U.  8.  100, 
111,  112,  88  L.  ed.  60,  64,  65;  Freeman  v.  Mer 
eantiU  Mut.  Acei.  Asso.  156  Mass.  851,  853. 17 
L.  R.  A.  768;  Anderson  v.  Scottish  Acei.  Ins. 
Co.  27  Scott.  L.  R.  20,  28;  Smith  v.  Accident 
Ins.  Co.  L.  R.  5  Exch.  802,  805;  Standard  Life 
dt  Acei.  Ins,  Co,  v.  Thomas,  12  Ky.  L.  Rep.  715; 
MarUe  v.  Worcester,  4  Gray.  895,  397;  JW 
tional  Ben.  Asso,  v.  Grauman,  107  Ind.  988. 
290. 

In  the  opinion  from  which  the  above-quoted 
language  was  taken  it  was  said  that  "the  suf- 
ficiency of  the  evidence  in  this  case  to  war- 
rant the  verdict  is  not  before  us  for  considera- 
tion, because  the  record  before  us  discloses  the 
fact  that  only  a  portion  of  the  evidence  pre- 
sented to  the  court  below  is  contained  in  the 
bill  of  exceptions."  While  this  language  was 
used,  there  was,  nevertheless,  in  the  opinion, 
such  a  statement  of  the  facts  as  showed  that, 
for  some  purposes,  the  bill  of  exceptions  was 
in  fact  used. 

We  shall  now  review  the  authorities  cited  in 
the  opinion  to  sustain  the  propositions  that  the 
insurer  was  not  liable  if,  at  the  time  of  the  ac- 
cident, the  insured  was  suffering  from  a  pre- 
existing disease,  and  death  would  not  have 
resulted  from  the  accident  in  the  absence  of 
such  disease,  but  the  insured  died  because  the 
accident  aggravated  the  effects  of  the  disease,, 
or  the  disease  the  effects  of  the  accident.  The 
opinion  in  Travelerit  Ins.  Co,  v.  Bobbins,  27  U. 
S.  App.  547.  12  C.  C.  A.  544,  547,  65  Fed. 
Rep.  178,  181,  27  L.  R.  A.  629,  was  written 
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by  SanborD.  J.,  and  in  it  were  recited  the  fol- 
lowiDg  conditioDsof  the  policy  sued  on  to  wit: 
'  'This  insurance  does  not  cover  disappearances; 
nor  suicide,  sane  or  insane;  .  .  .  nor  ac- 
cident, nor  death,  .  .  .  resulting  wholly 
or  partly  .  .  .  from  .  .  .  disease  or 
bodily  inflrmity,  hernia,  fits,  vertigo,  sleep- 
walking. .  .  .  intentional  injuries  (inflicted 
by  the  msurfed  or  any  other  person)."  The  ac- 
tion of  Melick,  the  administrator,  was  brought 
on  the  policy,  and  in  the  i)etitionit  was  alleged 
that  the  death  of  the  intestate,  Dr.  Robbins, 
was  caused  by  an  accidental  gun  shot  wound 
in  the  foot.  The  answer  denied  this  allega- 
tion, and  alleged  that  death  was  caused  by  the 
intentional  self-inflicted  injury  of  Dr.  Robbins 
in  cutting  his  own  throat  with  a  scalpel.  We 
quote  from  the  opinion  this  lan^age:  "There 
was  evidence  that  the  doctor  accidentally  sent  a 
bullet  through  the  fleshy  portion  of  his  foot, 
on  June  1,  1890;  that  the  wound  thus  caused 
became  very  painful,  confined  him  to  his  bed, 
caused  a  fever,  and  gradually  reduced  his 
strength,  until  he  died,  on  June  18,  1890;  that 
this  gun-shot  wound  was  just  such  an  injury  as 
would  naturally  produce  tetanus  or  lockjaw; 
that  the  doctor  and  his  physicians  feared  that 
disease  from  the  first,  and  that  they  had  used 
chloral  and  chloroform  to  relieve  the  pain  and 
ward  off  this  disease;  that  in  the  early  morning 
of  June  18,  1890,  while  the  deceased  was  alone 
in  his  room,  he  was  seized  with  tetanus;  that  this 
disease  causes  the  most  excruciating  pains  that 
human  beings  ever  suffer:  that  it  is  fatal  in  a 
vast  majority  of  cases;  that  it  produces  spasms 
or  convulsions,  and  sometimes  causes  death 
by  a  spasm  of  the  larynx,  which  prevents  the 
passage  of  air  through  the  trachea  to  or  from 
the  lungs;  that  the  doctor  was  found  dead  in 
his  bed  on  June  18.  1890,  with  a  scalpel  in  his 
right  hand,  and  his  trachea  and  both  his  jugu- 
lar veins  cut;  that  the  tetanus  was  sufficient  to 
produce  the  death  and  the  throat  cutting  was 
sufficient  to  produce  it."  In  this  connection 
there  was  a  reference  to  the  evidence  tending 
to  establish  each  theory  as  to  the  proximate 
cause  of  death,  after  which  there  was  this  lan- 
guage: "Under  this  state  of  the  evidence  it  is 
assigned  as  error  that  the  court  below  refused  to 
instruct  the  jury  to  return  a  verdict  for  the  in- 
surance company,  and  it  is  contended  that  the 
question  whether  the  shot  wound  which  caused 
the  tetanus,  or  the  throat  cutting  was  the  prox- 
imate cause  of  the  death,  was  a  question  of  law 
for  the  court.  In  Milwaukee  d  Si.  P.  B.  Co.  v. 
Kelhgg.UV.  S.  469,  475, 476. 24 L. ed.  256,259, 
Mr:  Justice  Strong,  who  delivered  the  opinion 
of  the  court,  said:  'The  true  rule  is,  that  what 
is  the  proximate  cause  of  an  injury  is  ordinarily 
a  question  for  the  jury.  It  is  not  a  question  of 
science  or  legal  knowledge.  ...  In  the 
nature  of  things  there  is  in  every  transaction  a 
succession  of  events,  more  or  less  dependent 
upon  those  preceding,  and  it  is  the  province 
01  a  jury  to  look  at  this  succession  of  events 
or  facts,  and  ascertain  whether  they  are  natu- 
rally, and  probably,  connected  with  each  other 
by  a  continuous  sequence,  or  are  dissevered  by 
new  and  independent  agencies,  and  this  must 
be  determined  in  view  of  the  circumstances 
existing  at  the  time.'  This  opinion  of  the  su- 
preme court  is  a  complete  answer  to  the  con- 
tention  of  the  plaintiff  in  error  here.  Union 
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P.  R.  Co.  V.  Callaghan,  12  U.  8.  App.  541,  56 
Fed.  Rep.  988,  6  C.  C.  A.  205.  208.  It  is 
urged  that  this  question  was  for  the  court,  and 
that  the  court  was  bound  to  declare  that  the 
cutting  was  the  proximate  efficient  cause  of 
the  death  in  this  case,  because  the  evidence 
was  uncontradicted  that  the  cutting  was  later 
in  time  than  the  shot  wound,  and  was  sufficient 
to  cause  the  death.  This  position  might  be 
maintained  if  the  cutting  was  not  itself  pro- 
duced by  the  shot  wound,  and  if  the  evidence 
was  uncontradicted  that  the  death  would  not 
have  occurred  as  soon  from  the  tetanus  in 
the  absence  of  the  cutting.  But  the  argument 
begs  the  primary  question  in  the  case,  whether 
the  cutting  was  a  cause  of  the  death  at  all.  If 
it  neither  caused  nor  hastened  the  death  of  the 
insured,  then  it  was  in  no  sense  a  cause  of  it. 
and,  however  new  or  sufficient  it  may  have 
been  to  have  caused  it.  it  could  not  relieve  the 
insurance  company  from  a  death  whose  sole 
cause  was  the  accidental  injury.  This  ques- 
tion  was  peculiarly  one  of  fact.  The  insur- 
ance company  had  agreed  to  pay  the  promised 
indemnity  from  any  death  that  resulted  from 
the  accidental  shot  wound  alone.  The  ques- 
tion was.  What  did  in  fact  cause  the  death, — 
the  shot  wound,  the  cutting,  or  both?  Nor 
would  this  case  be  withdrawn  from  the  effect 
of  this  rule  if  the  evidence  upon  this  question 
was  undisputed,  for  the  question  is  always  for 
the  jury  where  a  given  state  of  facts  is  such 
that  reasonable  men  may  fairly  differ  upon  it. 
It  is  only  when  all  reasonable  men,  fairly  ex- 
ercising their  judgment,  must  draw  the  same 
conclusion  from  an  admitted  state  of  facts, 
thai  it  becomes  the  duty  of  the  court  to  with- 
draw a  question  of  fact  from  the  jury."  Later 
than  the  above  language  was  used,  Sanborn, 
J.,  speaking  for  the  court  in  this  case,  said: 
*'The  objection  that  the  findings  of  the  jury 
[adverse  to  the  theory  of  the  insurance  com> 
pany]  are  contrary  to  the  weight  of  the  evi- 
dence cannot  be  considered  by  this  court.  lo 
an  action  at  law,  this  is  a  court  for  the  correc- 
tion of  the  errors  of  law  of  the  court  below 
only.  There  was,  as  we  have  already  held, 
sufficient  evidence  to  warrant  the  submission  of 
the  question  of  the  proximate  cause  to  the  jury 
in  this  case.  The  court  below  committed  no 
error  in  weighing  this  evidence;  that  duty  was 
performed  by  the  jury  and  not  by  the  court; 
and  hence  there  is  no  ruling  of  the  court  in 
that  regard  for  us  to  review ;  and  it  is  not  our 
province  to  review  and  correct  the  findings  of 
the  jury  on  questions  of  fact  properly  submitted 
to  them.  Qu/f,  C.  dt  8.  F.  R.  Co.  v.  Ellis,  10 
U.  S.  App.  640,  54  Fed.  Rep.  481,  4  C.  C.  A. 
454,  456:  Lincoln  v.  Sun  Vapor  Street- Light 
Co.  19  U.  a  App.  481,  59  Fed.  Rep.  756,  8 
CCA.  268,  257.  258." 

The  case  cited  next  in  National  Masonic 
Acci.  Asso.  V.  Shryock,  86  U.  S.  App.  658,  78 
Fed.  Rep.  774,  20  C  C  A.  8,  was  United 
States  Mut.  Acci.  Asso.  v.  Barry,  131  U.  S. 
100,  88  L.  ed.  60.  in  which  the  association 
sought  the  reversal  of  a  judgment  which  had 
been  rendered  against  it.  On  the  trial  in  the 
lower  court  there  had  been  embodied  in  an  in- 
struction the  following  language:  "If,  for  ex- 
ample, the  deceased  sustained  injury  to  an 
internal  organ,  and  that  necessarily  pi'oduced 
inflammation,  and  that  produced  a  disordered 
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<;oDdition  of  the  injured  part,  whereby  other 
organs  of  the  body  could  not  perform  their 
natural  and  usual  functions,  and  in  conse- 
.quence  the  injured  person  died,  the  death 
could  be  properly  attributed  to  the  original  in- 
jury. In  other  words,  if  the^e  results  Allowed 
the  injury,  as  its  necessary  consequence,  and 
would  not  have  taken  place  had  it  not  been 
for  the  injury,  then  I  think  the  injury  could 
be  said  to  be  the  proximate  or  sole  cause  of 
*  death;  but  if  an  independent  disease  or 
'disorder  supervened  upon  the  injury,  if  there 
was  an  injury, — I  mean  a  disease  or  de- 
I  ran  cement  of  the  parts  not  necessarily 
produced  by  the  injury,-— or  if  the  alleged 
injury  merely  brought  into  activity  a  then 
existing,  but  dormant,  disorder  or  disease, 
and  the  death  of  the  deceased  resulted  wholly  or 
in  part  from  such  disease,  then  it  could  not  be 
said  that  the  injury  was  the  sole  or  proximate 
cause  of  death."  We  have  found  no  language 
other  than  that  above  quoted  which  tends  to 
sustain  the  proposition  in  support  of  which  it 
was  cited.  This  was  so  very  favorable  to 
plaintiff  in  error,  however,  that  by  that  party 
It  was  not  presented  for  consideration,  and 
consequently  was  neither  approved  or  disap- 
.proved  in  the  appellate  court.  What  was  de^ 
^clded  is  fully  stated  in  the  syllabus,  which  was 
in  this  language:  "A  certificate  or  policy  is- 
sued by  a  Mutual  Accident  Association  stated 
that  it  accepted  B  as  a  member  in  division 
A  A  of  the  association;  'the  principal  sum  rep- 
.resented  by  the  payment  of  $2  by  each  mem- 
ber in  division  AA.'  not  exceeding  $5,000,  to 
be  paid  to  the  wife  of  B  in  sixty  days  after 
vproof  of  his  death  from  sustaining  'bodily  in- 
juries effected  through  external,  violent,  and 
accidental  means.'  B  and  two  other  per- 
sons jumped  from  a  platform  4  or  5  feet  high 
to  the  ground;  they  jumping  safely  and  he 
jumping  last.  He  soon  appeared  ill,  and 
vomited,  and  could  retain  nothing  on  his 
^stomach,  and  passed  nothing  but  decomposed 
blood  and  mucus,  and  died  nine  days  after- 
wards. In  a  suit  by  the  widow  to  recover  the 
$5,000,  the  -complaint  averred  that  the  jar 
from  the  jump  produced  a  stricture  of  the 
duodenum,  from  the  effects  of  which  death 
.ensued.  At  the  time  of  t^e  death  the  associa- 
tion could  have  levied  a  two-dollar  assessment 
on  4,803  members  in  division  AA.  Held :  (1)  It 
was  not  error  in  the  court  to  refuse  to  direct  the 
jury  to  find  a  special  verdict,  as  provided  by  the 
'statute  of  the  state.  '(2)  The  issue  raised  by 
the  complaint  as  to  the  particular  cause  of  death 
was  fairly  presented  to  the  jury.  (8)  The  jury 
were  at  liberty  to  find  that  the  injury  resulted 
:from  an  accident.  (4)  The  policy  did  not  con- 
tract to  make  an  assessment,  nor  make  the 
payment  of  any  sum  contingent  on  an  assess- 
ment or  on  its  collection;  and  the  association 
took  the  risk  of  those  who  should  not  pay." 

In  Freeman  v.  Mercantile  MuU  Aeei.  Amo. 
156  Mass  851,  358,  17  L.  R.  A.  763,  the  in- 
sured who  died  of  peritonitis,  localized  in  the 
region  of  thq  liver,  and  induced  by  a  fall,  had 
previously  bad  peritonitis  in  the  same  part, 
:and  the  previous  disease  had  produced  effects 
which  rendered  him  liable  to  a  recurrence  of 
.it.  In  an  action  upon  the  policy  by  the  widow 
of  the  insured,  the  judge  charged  the  jury 
'that,  upon  the  question  whether  peritonitis,  if 
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that  caused  his  death,  was  to  be  deemed  a  dis- 
ease, and  the  proximate  cause  of  death,  within 
the  meaning  of  the  policy,  depended  upon  the 
question  whether  or  not,  before  and  at  the 
time  of  the  fall,  he  was  suffering  with  the  dis- 
ease. If  he  was,  then,  although  the  disease 
was  aggravated  and  made  fatal  by  the  fall,  be 
could  not  recover;  but  if,  owing  to  the  existr 
ing  lesions  caused  by  the  disease,  he  not  havioi^ 
the  disease  at  the  time,  peritonitis  was  atarled, 
the  defendant  was  answerable,  alboufrh.  if 
there  had  been  a  normal  state  of  things,  the 
fall  would  not  have  occasioned  such  a  result. 
On  appeal  these  instructions  were  approved, 
but  in  our  opinion  they  fail  to  sustain  the 
radical  pro^ition  in  support  of  which  they 
were  cited  in  National  Maaonic  Aeei.  Auo.  v. 
Shryock,  36  U.  8.  App.  668,  78  Fed.  Rep.  774, 
20  C.  C.  A.  8. 

The  case  of  Anderion  v.  Scottish  Aeei.  Iiu. 
Co,  27  Scott.  L.  R  20,  28,  was  one  in  which  a 
suit  had  been  brought  upon  a  policy  which 
provided  that,  to  recover  under  it  an  accident 
must  be  the  direct  cause  of  death,  and  that 
within  three  months,  and  that  the  company 
would  not  be  liable  for  death  arising  from 
natural  disease,  although  accelerated  by  acci- 
dent Upon  appeal  it  was  held  that  it  had  not 
been  proved  that  the  accident  had  caused  the 
death  at  all,  and  the  court  expressly  reserved 
its  opinion  as  to  acceleration. 

In  Smith  v.  Aeeident  Ins,  Cb.  L.  R.  5  Ezch. 
302,  305,  the  suit  was  on  a  i>oIicy  against  cer- 
tain accidents,  in  which  there  was  an  express 
provision  that  the  company  did  not  insure 
against  erysipelas,  ori  any  other  disease,  or 
secondary  cause  or  causes  arising  within  the 
system  of  the  insured  before  or  at  the  time  of 
or  following  such  accidenial  injury,  whether 
causing  such  death  directly  or  jointly  with 
such  accidental  injury.  The  insured  on  Satur- 
day accidentally  cut  his  foot  against  the  side 
of  an  earthenware  pan.  On  the  following 
Thursday  erysipelas  was  caused  by  the  wound,  . 
and  but  for  the  wound  he  would  not  have  suf- 
fered from  it.  It  was  held  by  a  majority  of  the 
court  that  the  insurer  was  protected  by  the 
condition,  and  was  not  liable.  In  the  discus- 
sion of  this  case  great  stress  was  laid  on  the 
proi)osition  that  the  policy  expressly  excused 
the  company  from  liability  on  account  of  ery- 
sipelas which  might  supervene  as  the  result  of 
an  accident. 

The  following  is  the  entire  report  of  Standard 
Life  d  Aeei.  Im.  Go,  v.  Thomae.Vi  Ky.  L.  Rep. 
715:  ''In  this  action  upon  an  accident  insur- 
ance policy  to  recover  for  the  death  of  the  in- 
sured, the  evidence  showed  that  the  insured 
fell  on  the  12th  of  June,  bruising  his  side;  that 
he  was  taken  sick  in  a  few  days  thereafter, 
and  'died  on  the  2d  of  July.  The  physicians 
testified  that  he  died  of  typhoid  fever,  which 
did  not  result  and  could  not  have  resulted, 
from  the  fall.  A  nurse  of  long  experience  tes- 
tified that  the  insured  did  not  have  typhoid 
fever.  Held, — that  the  evidence  preponder- 
ates so  entirely  in  favor  of  the  theory  that  the 
insured  died  of  a  disease  not  brought  on  by 
the  accident,  the  court  should  have  set  aside 
a  verdict  in  favor  of  plaintiffs." 

The  syllabus  in  Marble  v,  Worce$ter,  4  Gray. 
896,  897,  correctly  reflects  all  that  was  in- 
volved and  decided  in  that  case.    It  was  as 
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follows:  **  If  a  horse  drawing  a  vehicle, 
though  driven  with  due  care,  becomes  fright- 
ened and  excited  by  reason  of  the  striking  of 
the  vehicle  against  a  defect  in  the  highway, 
frees  himself  from  the  control  of  his  driver, 
turns,  and  at  the  distance  of  50  rods  from  the 
defect,  knocks  down  a  person  on  foot  in  the 
highway,  who  is  using  reasonable  care,  the 
cit^  or  town  bound  to  keep  the  highway  in  re- 
pair are  not  responsible  for  the  injury  so  occa- 
sioned, though  no  other  cause  intervene  be- 
tween the  detect  and  the  injury.  Thomas,  J., 
dissenting." 

In  National  Ben,  As90.  v.  Orauman,  107 
Ind.  288,  290,  the  applicability  of  the  case  is 
indicated  by  the  folio  wins;  paragraph  of  the 
syllabus:  "Where  the  risK  is  limited  to  a  case 
of  death  proximately  caused  by  physical  in- 
juries of  which  there  shall  be  some  visible  ex- 
ternal sign,  the  complaint  must  make  such  a 
case;  but  the  fact  that  the  injury  produced 
apoplexy  does  not  render  it  any  less  the  cause 
of  death." 

This  completes  a  review  of  all  the  cases  cited 
in  suppK)rt  of  the  second  paragraph  of  the  syl- 
labus in  National  Masonic  Aed.  Asw  v. 
8hryoek,  36  D.  S.  App.  658.  73  Fed.  Rep.  774. 
20  C.  C.  A.  8,  and  it  has  failed  to  convince  us 
of  the  correctness  of  the  principle  in  said  para- 
graph embodied.  In  our  opinion,  the  ques- 
tion of  what  is  the  proximate  cause  of  death, 
in  an  action  like  that  now  under  consideration, 
is  a  question  of  fact,  to  be  determined  by  the 
jury  from  a  consideration  of  the  evidence,  and 
the  determination  of  this  question  should  not 
be  withdrawn  from  the  jury,  unless  from  an 
admitted  state  of  facts,  all  reasonable  men, 
fairly  exercising  their  judgments,  must  draw 
the  same  conclusion.  These  propositions  are 
sustained  by  the  authorities  cited  in  Trar>elerf^ 
Ins,  Go.  V.  Romns,  27  U.  S.  App.  547. 66  Fed. 
Rep.  178,  181,  12  C.  C.  A.  544  547,  27  L.  R. 

A.  629,  as  well  as  by  the  adjuriication  of  this 
court.  Suiter  v.  Park  Nat.  Bank,  35  Neb. 
872;    Habig  v.  Layne,  38  Neb.  743;  Chicago, 

B,  ds  Q.  B,  Co.  V.  midebrand,  42  Neb. 
38;  Chicago,  B,  d  Q,  R.  Co.  v.  Landauer,  36 
Keb.  642.  Whether  the  injury  in  this  case 
was  the  proximate  cause  of  the  death  of  Shryock 
was  purely  a  question  of  fact,  for  it  involved 
the  determination  upon  evidence  of  the  rela- 
tions between  alleged  causes  add  effects,  and 
nothing  more.  It  cannot  be  said  that  the  evi- 
dence was  so  clearly  in  support  of  one  theory 
that  no  reasonable  man,  fairly  exercising  his 
Judgment,  could  have  refused  his  assent 
thereto.  As  to  the  proximate  cause  of  the 
death  of  Mr.  Shryock.  the  special  findings  of 
the  jury  must  be  deemed  conclusive,  and  in 
this  condition  we  leave  this  branch  of  the 
case. 

There  was  some  contention  that  the  state- 
ments of  Mr.  Shryock  made  a  few  hours  after- 
wards, as  to  the  cause  of  the  injury  to  him, 
were  not  a  part  of  the  res  gesta,  and  there- 
fore should  not  have  been  admitted  in  evi- 
dence. We  have  already  quoted  from  the 
testimony  of  Mr.  Robinson,  a  witness  for  the 
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defendant  in  the  district  court,  and  a  reference 
to  this  quotation  will  show  that  this  witness, 
in  response  to  interrogatories  propounded  by 
the  defendant,  repeated  these  statements  of 
Mr.  Shryock;  consequently,  we  cannot  say 
that  it  was  prejudicial  error  to  permit  the  re- 
iteration of  these  same  statements  by  wit- 
nesses examined  in  behalf  of  plaintiff.  It  was 
insisted  that  there  should  have  been  a  demand 
for  an  assessment  under  the  terms  of  the  policy 
before  suit  brought,  and  that  only  a  court  of 
equity  could  grant  relief.  In  the  policy  there 
was  a  provision  that  the  association  did  not 
agree  to  pay  to  any  certificate  holder  or  bene- 
ficiary a  greater  sum  than  would  be  realized 
by  said  association  from  one  assessment  of  $2 
each  upon  all  assessable  holders  of  certificates, 
assessable  at  the  date  of  the  action.  It  is  pro- 
vided in  §  110,  chap.  43,  Comp..Stat.,  with  ref- 
erence to  fraternal  benefit  associations,  that 
any  such  association  shall  not  be  permitted  to 
issue  a  certificate  to  exceed  the  sum  of  $1,000 
until  it  shall  have  at  least  2.000  members. 
The  certificate  in  this  case  was  for  the  sum  of 
$3,000.  The  association,  therefore,  could  only 
insist  that  it  had  less  than  2,000  members  by 
showing  afilrmatively  that  it  had  been  trans- 
acting business  in  violation  of  the  terms  of 
the  statute  which  authorized  its  existence. 
This  could  not  be  tolerated.  As  $2  per  capita 
on  a  membership  of  2,000  would  realize  more 
than  the  amount  of  the  claim  of  Mrs.  Shryock, 
there  was  no  necessity  for  invoking  the  powers 
of  a  court  of  equity  for  an  accounting  and  as- 
sessment. 

It  is  urged  that  the  court  erred  in  refusing 
to  permit  the  introduction  of  the  written  testi- 
monv  of  Dr.  Leonhart  given  on  a  former  trial. 
As  this  proposed  testimony  was  not  embodied 
in  the  bill  of  exceptions,  it  cannot  be  assumed 
that  its  rejection  operated  to  the  prejudice  of 
the  association. 

It  is  not  considered  necessary  to  state  at 
len^h  the  evidence  in  relation  to  an  alleged 
oral  instruction  to  the  jury.  After  a  prolonged 
deliberation,  the  jury  was  brought  into  the 
court  room,  that  it  might  be  ascertained 
whether  any  assistance  could  properly  be  ren- 
dered towards  bringing  about  an  agreement 
upon  a  verdict;  and  the  court,  on  finding  this 
to  be  impossible,  sent  the  jury  back  to  its  de- 
liberation, requesting,  however,  that,  if  pos- 
sible, the  members  should  try  to  come  to  an 
agreement.  No  sutficient  reason  for  conclud- 
ing that  this  was  prejudicial  has  been  ad- 
vanced, and  we  can  conceive  of  none. 

Tiie  questions  involved  in  these  proceedings 
have  been,  in  the  main,  considered  as  general 
propositions,  whether  they  arose  upon  the  in- 
troduction of  testimony  or  upon  the  giving  or 
refusal  to  give  instructions.  We  have  con- 
sidered all  the  assignments  of  error,  and  have 
found  none  to  the  prejudice  of  the  plaintiff  in 
error. 

TJie  judgment  of  the  District  Court  is  there- 
fore affirmed. 

Rehearing  denied. 
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BELLEVILLE  STONE  COMPANY  of  New 
Jersey,   Plff.  in  Err., 

V, 

Henry  MOONEY. 

( N.J J 

•The  plaintiJr  was  employed  by  the  de- 
fendant to  work  in  a  quarry.    It  was  a 

part  ot  the  eystem  under  which  the  quarry  was 
operated  that  the  foremau  should  supervise  the 
preparation  of  each  blast,  and  light  the  fuse  to 
fire  It,  ffiviner  warningr  by  a  cry  of  *'Fire,"  so  that 
the  workmen  in  the  quarry  might  run  out  of 
danger.  The  plaintiff  was  Injured  by  a  pieoe  of 
rock  thrown  out  from  a  blast,  because  the  fore- 
man had,  through  negligence,  failed  to  give 
timely  warning.  Held,  that  the  giving  of  warn- 
ing was  embraced  in  the  duty,  owed  by  an  em- 
ployer to  his  employees,  that  the  place  where  he 
sets  them  to  work  shall  be  kept  safe;  that  the 
failure  of  the  foreman  to  perform  this  duty  care- 
fully was  imputable  to  the  defendant  as  em- 
ployer; and  that  such  failure  was  not  one  of 
those  obvious  dangers  of  which  the  plaintiff  as 
employee  assumed  the  risk. 

(February  28, 1896.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgmeut  afflrmiDg  a.judgment  of  the  Es 
sex  County  Circuit  in  favor  of  plaintiff  in  an 
actioD  brought  to  recover  damages  for  per- 
sooal  injuries  alleged  to  have  been  caused  by 
defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Howard  W.  Hayes  and  Joseph 
Coult  for  plaintiff  in  error. 

Mr,  Samuel  Kaliech*  for  defendant  in 
error: 

The  defendant  company  was  grossly  negli- 
gent in  two  respects:  (1)  Id  failing  to  provide 
proper  places  of  shelter  for  its  emplovees 
against  the  flying  rocks  resulting  from  a  blast; 
(2)  that  the  system  adopted  by  the  company  in 
firing  the  blasts  did  not  give  the  employees 
ample  time  to  reach  a  place  of  safety,  and  that 
such  a  system  was  a  negligent  one,  amounting 
to  criminal  carelessness. 

1  Beven,  Neg.  p.  747;  Sword  v.  Cameron,  1 
Dunlop,  B.  &  M.  8c.  Sess.  Cas.  498;  Barton* s 
Bill  Coal  Go.  v.  Reid,  8  Macq.  H.  L.  Cas.  266. 

The  testimony  of  both  the  plaintiff  and  Kerr 
showed  that  as  soon  as  Eerr  was  extricated 
from  the  chair  they  both  fled  as  fast  as  they 
could  from  the  place  of  danger  for  a  place  of 
safety. 

It  is  not  negligent  p^  se  for  one  person  to 
risk  his  life  or  plAce  himself  in  a  position  of 
great  danger,  in  an  effort  to  save  the  life  of  an- 
other or  to  rescue  him  from  a  sudden  peril  or 
great  bodily  harm. 

Booth,  Street  Railways,  §  882;  Penneplvania 
Co.  V.  LangendoTf,  48  Ohio  St.  816.  18  L.  R. 
A.  190;  Eckert  v.  Long  Island  R  Co.iSN.  Y. 
602,  8  Am.  Rep.  721;  Donahoe  v.  Wabash,  St. 

*Headnote  by  Dixon,  J. 


NoTX.~As  to  negligence  in  blasting  with  respect 
to  the  safety  of  other  persons,  see  Blackwell  v* 
Moorman  (N.  C.)  17  L.  R.  A.  729,  and  note;  also 
Mitchell  V.  Prange  (Mich.)  84  L.  R.  A.  182. 
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L,  d  P,  R.  Co,  88  Mo.  560,  58  Am.  Repi  694; 
Linnehan  v.  Sampson,  126  Mass.  506,  30  Am. 
Rep.  692. 

The  plaintiff  cannot  be  charged  with  neg- 
lect, because  he  ran  into  the  engine  bouae  for 
shelter,  because  it  clearly  appears  that  at  the 
time  be  sought  refuge  there  he  was  in  immi- 
nent peril,  a  situation  created  by  the  negligent 
act  of  the  defendant. 

Booth,  Street  Railways.  §  888. 

Where  the  negligence  of  the  principal  and 
that  of  a  fellow  servant  together  produce  in- 
jurv,  the  principal  is  liable  therefor. 

Faulmier  v.  Erie  R.  Co.  84  N.  J.  L.  151; 
Grand  Trunk  R,  Go.  v.  Cummings,  106  U.  S. 
700.  27  L.  ed.  266;  AviOa  v.  Nash,  117  Mass. 
818;  Lane  v.  Atlantie  Works  111  Mass.  136; 
Cone  V.  Delaware,  L.  db  W,  R.  Co.  81  N.  Y. 
206.  37  Am.  Rep.  491;  Elmer  v.  Locke,  135 
Mass.  575;  Booth  v.  Boston  <jfe  A.  R.  Co,  78  N. 
Y.  88,  29  Am.  Rep.  97;  Grimn  v.  Boston  tt  A. 
R.  Go.  148  Mass.  148.  1  L.  R.  A.  698;  Boyee  v. 
FiUpatrick,  80  Ind.  526. 

The  acts  of  the  foreman  were  the  acts  of  the 
defendant  company. 

Van  Steenburgh  v.  Thornton,  58  N.  J.  L. 
161;  yord  Deutseher  Uoyd  S.  S.  Co.  v. 
Ingehregsten,  57  N.  J.  L.  400;  Comben  v.  BeUe- 
ville  Stone  Co.  59  N.  J.  L.  226. 

Dizon^  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  struck  by  a  pieoe  of  rock 
thrown  out  by  a  blast  in  the  quarry  of  the  de- 
fendant, and  brought  this  suit  to  recover  com- 
pensation for  the  injury.  At  the  time  he  was 
in  the  employ  of  the  defendant  at  the  quarr^r, 
and  was  engaged  as  an  attendant  upon  another 
workman  who  was  painting  a  high  derrick, 
and  whom  the  plaintiff  raised  oi*  lowered  so  as 
to  facilitate  his  operations.  The  blasting  was 
in  charge  of  a  foreman,  whose  duty  it  was  to 
superintend  the  preparation  of  the  blast,  to 
light  the  fuse,  and  to  warn  the  workmen,  by 
crying  ''Fire,"  in  time  for  them  to  run  out  of 
danger.  On  the  occasion  in  question  this 
warning  was  not  given  soon  enough  to  enable 
the  plaintiff  to  lower  the  painter  to  the  around 
and  escape  to  a  place  oi  safety.  Under  the 
charge  of  the  trial  court,  and  the  verdict  of 
the  jury,  we  must  regard  it  as  established  that 
the  plaintiff's  injury  resulted  from  the  neglect 
of  the  foreman  to  give  timely  warninir.  and 
without  any  contributory  negligence  on  the 
part  of  the  plaintiff.  This  presents  the  real 
question  of  law  in  the  case,  which  is  whether 
the  negligence  of  the  foreman  in  this  respect  is 
imputable  to  the  defendant,  the  common  mas- 
ter of  the  foreman  and  the  plaintiff.  As  was 
said  by  counsel  for  the  defendant,  the  judg- 
ment must  stand  or  fall  on  the  answer  to  that 
inquiry.  Under  the  cases  of  Iford  Deuiseier 
Uoyd  S.  S.  Co.  V.  IngebregsUn,  57  N.  J.  L.  400. 
and  Comben  v.  BeUemUe Stone  Co.  59  N.  J.  L. 
226,  two  views  are  suggested, — one,  on  behalf 
of  the  plaintiff,  that  the  giving  of  proper  warn- 
ing was  an  essential  part  of  the  duty,  owed  by* 
the  employer  to  the  workman,  of  taking  rea- 
sonable care  that  the  place  where  the  work- 
men were  engaged  should  be  kept  safe,  and 
therefore  if,   through  negligence,  the  proper 
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waniiDg  was  not  given,  the  employer's  duty 
was  not  performed;  the  other,  on  behalf  of  the 
defendant,  that  the  giving  of  the  warning  was 
only  incidental  to  the  foreman's  work  in  |)re- 
panng  the  blast  and  lighting  the  fuse,  in  which 
work  the  foreman  was  clearly  a  fellow  servant 
of  the  plaiDtifif,  engaged  in  a  common  employ- 
ment, and  therefore  his  negligence  in  that  in- 
cidental service  was  not  chargeable  upon  the 
common  master.  On  reflection,  it  will  be  per- 
ceived that  the  giving  of  warning  bore  no  di- 
rect relation  to  the  foreman's  work  in  prepar- 
ing and  firing  the  blast.  The  object  of  that 
work  was  the  removal  of  rock,  aod  such  ob- 
ject would  be  attained  as  well  without  the 
warning  as  with  it,  if  we  leave  out  of  consid- 
eration the  safety  of  the  workmen.  Quitedif- 
ferent  are  the  conditions  where  a  person  using 
a  tool  or  machine  is  obliged  to  see  that  the  im- 
plement remains  fit  for  use.  In  such  case  the 
duty  to  examine  is  auxiliary  and  incidental  to 
the  duty  to  use,  and,  when  a  servant  owes  the 
latter  duty  to  his  master,  he  owes  the 
former  also.  A  failure  to  perform  carefully 
this  incidental  duty  of  examination  may  result 
in  damage  to  a  fellow  servant,  but  the  common 
master  is  not  responsible  for  such  damage,  be- 
cause the  duty  neglected  was  not  one  owed  by 
him  outside  of  that  duty.  There  may  have 
been  a  similar  duty  of  inspection  owed  by  the 
master  to  his  servants,  but  the  duties  them- 
selves are  distinguishable  from  each  other.  In 
the  present  case,  however,  as  already  pointed 
out,  the  duty  to  give  warning  was  not  in  any 
such  sense  subservient  to  the  blasting  of  rock. 
On  the  other  hand,  when  we  consider  the  gen- 
eral duty  owed  by  an  employer  to  his  employ- 
ees, to  exercise  reasonable  care  that  the  place 
where  he  sets  them  to  work  shall  be  kept  safe 
( Van  Steenburgh  v.  Thermion,  68  N.  J.  L.  160), 
the  propriety  of  including  therein  the  duty 
of  giving  warning,  in  such  circumstances  as 


those  now  before  us,  becomes  at  once  apparent. 
The  danger  of  blasting  was  one  frequently  re- 
curring, and  its  occurrence  could  always  be 
foreseen,  not  by  the  workmen  scattered  about 
the  quarry,  but  by  any  person  charged  with 
the  Quty  of  watching  for  it.  If  the  danger 
was  not  foreseen,  and  proper  warning  given, 
the  quarry  became,  an  unsafe  place  for  the 
workmen,  but  it  was  made  reasonably  safe  if 
such  warning  was  given.  It  seems  clearly  to 
follow  that  on  him  whose  duty  it  was  to  take 
care  that  the  place  should  be  kept  safe  was  cast 
the  duty  of  giving  timely  warning.  We  con- 
clude, therefore,  that  It  was  part  of  the  defend- 
ant's duty  to  the  plaintiff  that  proper  care 
should  be  exercised  in  giving  warning  of  an 
expected  blast.  In  selecting  the  person  who 
was  to  fire  the  blast  as  the  person  to  give 
the  warning,  the  defendant  probably  chose  the 
man  best  able  to  perform  that  duty;  but,  as  the 
defendant's  responsibility  extended  beyond  the 
selection  of  an  agent,  and  included  the  warn- 
ing itself,  it  must  answer  for  negligence  in  the 
giving  of  waroinfif,  no  matter  how  fit  was  the 
choeen  agent.  Nor  will  the  doctrine  that 
servants  assume  the  obvious  risks  of  their 
employment  save  the  defendant  in  this  case, 
for  that  doctrine  is  not  applicable  to  risk  aris- 
ing from  negligence  in  the  discharge  of  the 
master's  duty  to  his  servants.  No  doubt  the 
plaintiff  took  the  risks  of  the  system  under 
which  he  knew  the  quarry  was  worked.  He 
would  not  be  heard  to  complain  that  places  of 
refuge  close  at  hand  were  not  provided,  or 
that  other  possible  preqautions.  which  he  saw 
were  not  in  use.  were  omitted.  But  he  had 
a  right  to  expect  that  the  precaution  which  the 
defendant  had  provided  for  the  security  of  the 
quarrymen  should  be  carefully  observed,  and  . 
he  did  not  assume  the  risk  of  a  negligent  ob- 
servance. 
The  judgment  under  revieto  is  affirmed. 
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( N.  C. ) 

1*  The  eommon  law  is  presumed,  in  the  at>- 
sence  of  proof,  to  prevail  in  a  sister  state  which 
was  once  under  the  jurisdlotloo  of  England. 

8.  A  contract  of  another  state  valid  where 
it  was  made  will  not  t>e  enforced  in  a  state  in  which 
it  is  forbidden  bj  public  policy. 

8*  A  note  to  pay  a  bet  on  a  horse  race 
run  in  another  state  where  such  notes  are  pre- 
sumed valid,  and  where  the  oriiriual  note  of 
which  this  is  a  renewal  was  flriven,  will  not  be 
enforced  in  North  Carolina,  even  if  it  is  deemed 
a  Virffinla  contract  since  it  is  contrary  to  the 
public  policy  of  the  state. 

(March  28, 1808.) 

Note.— For  effect  of  public  policy  to  defeat  ac- 
tion on  a  contract  valid  in  the  place  where  it  was 
noflde,  see  also  .Pope  v.  Hanke  (111.)  28  L.  R.  A.  568. 
89  L.  a  A. 


APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  Qranviile  County  in  fa- 
vor of  defendant  in  an  action  brought  to  en- 
force payment   of   a  promissory   note.    Jf- 


The  facts  are  stated  in  the  opinion. 

Messrs.  Edwards  A  Royeter,  for  appel- 
lant: 

The  transactions  at  the  conclusion  of  the 
race  amounted  in  law  t^  a  delivery  of  the  de- 
fendant's horse  to  Morton,  whereby  the  property 
in  the  horse  passed  from  the  defendant  Fau- 
cette  to  Morton. 

AUman  v.  Davis,  24  N.  C.  (2  Ired.  L.)  1«; 
Waldo  V.  Belcher,  88  N.  C.  (11  Ired.  L.)  612; 
Morgan  v.  Perkins,  46  N.  C.  (1  Jones,  L.)  171. 

When  money  or  a  horse  won  at  cards  is 
actually  paid  or  delivered  it  cannot  be  recov- 
ered back. 

Hodges  v.  Pitman,  4  N.  C.  (2  Taylor's  Law 
Repos.  394)  276;  Wood  v.  Wood,  7  N.  C.  (8 
Murph.)  172;  Forrest  v.  Bart,  7  N.  C.  (8 
Murpb.)  458;  Hudspeth  v.  Wilson,  18  N.  C.  (2 
Dev.  L.)  372.  21  Am.  Dec.  844;  Dunn  v.  Hoi- 
loway,  16  N.  C.  1(1  Dev.  Eq.)  822;  Teague  v 
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Perry,  64  N.  C.  89;  Bell  v.  Parker,  3  Dana,  51, 
28  Am.  Dec.  55;  Scott  "v, Duffy,  14  Pa.  18. 

As  the  origiDal  Dote  was  executed  in  Vir- 
ginia the  law  of  that  state  will  control. 

Arrington  v.  Gee,  27  N.  C.  (5  Ired.  L )  590; 
Davis  V.  Gdeman,  29  N.  C.  (7  Ired.  L.)  424; 
Anderson  v.  Doak,  82  N.  0.  (10  Ired.  L.)  295; 
Dreiory  v.  Phillips,  44  N^  C.  (Busbee,  L.)  81; 
Satterthuaite  v.  Doughty,  44  N.  C.  (Busbee, 
L.)j814,  54  Am.  Dec.  554;  Houston  v.  Potts, 
64  N.  C.  88. 

The  presumption  of  law  is  that  the  common 
law  prevails  there. 

Oriffln  V.  Carter,  40  N.  C.  (5  Ired.  Eq.)  417; 
Brown  v.  Pratt,  5«  N.  C.  (8  Jones,  Eq.)  204; 
Jones  V.  Beddick,  79  N.  C.  292;  Cade  v.  Davis, 
96  N.  C.  140. 

When  the  defendant  pleads  the  illei^ality  of 
the  contract  sued  on,  under  lex  loci  contractus, 
he  must  prove  what  that  law  is. 

8  Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  1021. 

The  law  of  other  states  are  facts,  and  to  be 
proved  as  facts  are  proved. 

Hooper  v.  Moore,  50  N.  C.  (5  Jones,  L.)  180; 
Alexander  v.  Torrence,  51  N.  C.  (6  Jones,  L.) 
260. 

Messrs,  T.  T.  Hicks  and  A.  A.  Hicks, 
for  appellee: 

A  note  given  to  secure  money  won  at  cards 
or  horse  racing  is  void. 

See  N.  C.  Code,  §§  2841,  2842;  Calvert  v. 
Williams,  64  N.  C.  168;  Wood  v.  Wood,  7  N. 
C.  (8  Murph.)  172;  Bettis  v.  Reynolds,  34  N. 
C.  (12  Ired.  L.)  846, 55  Am.  Dec.  417;  Warden 
V.  Plummer,  49  N.  C.  (4  Jones.  L.)  524. 

The  laws  of  another  country,  when  relied 
upon,  must  be  proved  as  facts;  and  otherwise, 
it  will  be  presumed  that  they  are  the  same  as 
the  laws  of  the  former,  in  which  suit  is 
brought. 

1  Dan.  Neg.  Inst.  4lh  ed.  p.  905;  Savage  v. 
a  Neil,  44  Is.  Y.  801;  Monroe  v.  Douglass,  5 
N.  Y.  452;  Legg  v.  Legg.  8  Mass.  99. 

Comity  between  the  different  states  does  not 
require  a  law  of  one  stale  to  be  executed  in 
another  when  it  would  be  against  the  public 
policy  of  the  latter  state,  or  which  is  in  vio- 
lation of  its  own  laws. 

Pope  V.  Hanke,  155  III.  617, 28  L.  R.  A.  568; 
Armstrong  v.  Best,  112  N.  C.  62,  25  L.  R.  A. 
188;  Story,  Confl.  L.  ^§  38,  827;  Bishop, 
Ccntr.  (enlarged  ed.)  ^  1371;  TrasJier  v.  Ever- 
hart,  8  Gill  &  J.  244;  Flagg  v.  Baldwin,  38 
N.  J.  Eq.  224,  48  Am.  Rep.  808. 

Faircloth,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

C.  H.  Morton  and  defendant  agreed  to  have 
a  horse  race,  and  it  was  also  agreed  that  the 
winner  should  have  the  other's  horse.  The 
race  was  run,  and  Morton  was  the  winner,  and 
they  valued  defendant's  horse  at  $100,  and.  in- 
stead of  delivering  the  horse,  he  gave  his  note 
to  Morton  for  $10@.  All  this  occurred  in  the 
state  of  Virginia.  Subsequently  the  defend- 
ant renewed  said  note  for  principal  and  inter- 
est, and  gave  the  note  sued  on,  which  was 
assigned  to  plaintiff  after  maturity.  The  re- 
newal took  place  in  North  Carolina.  Without 
deciding  whether  the  renewal  was  a  North 
Carolina  contract,  we  will  treat  it  as  a  Virginia 
contract,  according  to  plaintiff's  contention. 
The  defendant  pleads  and  relies  upon  Code, 
39  L.  R.  A. 


I^g  2841,  2842.  These  sections  declare  that  all 
wagers,  bets,  or  stakes,  depending  upon  anr 
race,  lot.  or  chance,  etc.,  shall  be  unlawful, 
and  all  contracts,  etc.,  on  account  of  money  or 
property  so  wagered,  bet.  or  staked,  shall  be 
void.  It  does  not  appear  whether  there  is  any 
statute  in  Virginia  denouncing  betting  on 
races  as  illegal.  The  statute  law  of  another 
state  is  a  question  of  fact,  to  be  proved  like  any 
other  fact.  In  the  absence  of  such  proof,  in 
those  states  once  under  the  jarisdiction  of  Eng- 
land, -from  which  they  severed  their  connec- 
tion it  is  presumed  that  the  comnaon  law 
prevails.  Griffln  v.  Carter,  40  N.  C.  (5  Ired. 
Eq.)  418;  Cade  v.  Dans,  96  N.  C.  189.  This 
presumption  arises  from  the  rules  of  comitv 
among  the  states.  This  is  not  a  right  of  either 
state,  but  is  permitted  and  accepted  by  the 
states  from  mutual  interest  and  convenience, 
from  a  sense  of  the  inconvenience  which  would 
otherwise  result,  and  from  a  moral  necessity 
to  do  justice  in  order  that  justice  may  be  done 
in  return.  Without  this  rule  the  law  of  one 
state  can  have  no  force  in  another.  But  there 
is  no  comity  among  the  courts  of  dif- 
ferent states.  They  administer  the  law  in  the 
same  way  and  by  the  same  reasoning  by  which 
all  other  principles  of  the  municipal  law  are 
ascertained  and  guided.  It  is  the  duty  of 
every  state  to  look  to  the  interest  of  its  own 
subjects.  Comity,  being  voluntary  and  not 
obligatory,  cannot  supersede  all  discretion  on 
the  subject.  Vattel,  at  page  61,  says:  ''It 
belong  exclusively  to  each  nation  [state]  to 
form  Its  own  judgment  of  what  it  prescnbesto 
it, — what  is  proper  or  improper  for  it  to  do: 
and  it  will  examine  and  determine  what  it  can 
do  for  another  without  neglecting  the  duty 
which  it  owes  to  itself."  No  state  can  demand 
the  recognition  of  its  laws  in  another,  if  they 
are  deemed  by  the  latter  to  be  impolitic  or  un- 
just, of  bad  morals,  or  injurious  to  the  right> 
and  interests  of  its  citizens  or  against  its  pub- 
lic policy.  In  Bank  of  Augusta  v.  Eorle,  ^ 
U.  8.  18  Pet.  519,  589.  10  L  ed.  274.  808. 
Chief  Justice  Taney  said:  "And  courts  of  jus- 
tice have  always  expounded  and  executed 
them  [contracts]  according  to  the  laws  of  the 
place  m  which  they  were  made;  provided  thai 
law  was  not  repugnant  to  the  laws  or  pol- 
icy of  their  own  country.  The  comity  thus 
extended  to  other  nations  is  no  impeacbmeot 
of  sovereignty.  It  is  the  voluntary  act  of  iht 
nation  by  which  it  is  offered,  and  "is  inadmis- 
sible when  contrary  to  its  policy  or  prejudi- 
cial to  its  interests."  Story,  Confl.  L.  p.  32. 
§  88,  says:  "In  the  silence  of  any  positive 
rule,  .  .  .  courts  of  justice  presume  the 
tacit  adoption  of  them  [foreign  laws]  by  their 
own  government,  unless  they  are  repugnant  to 
its  policy,  or  prejudicial  to  its  interest." 
Many  other  authorities  to  the  same  effect 
might  be  cited.  Trasher  v.  Ecerhart,  3  GiK 
i&  J.  244;  Pone  v.  Hanke,  155  111.  617.  28  L 
R  A.  568.  There  is  a  difference  between  tb« 
right  and  the  remedy.  The  courts  will  look 
to  the  lex  loci  contractus  to  construe  the  cos- 
tract,  but  will  not  look  there  for  the  remedy. 
Bishop,  Contr.  (enlarged  ed.)  ^  1871. 

W  are  now  to  the  question  whether  gaming, 
betting  on  horse  races,  etc.,  are  contrary  to 
public  policy  and  injurious  to  the  interests  of 
the  citizens  of  the  state.    If  so,  aa  we  have 
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said  above,  it  is  not  obligatory  on  the  state  to 
recogDize,  nor  the  duty  of  the  courts  to  enforce, 
such  forbidden  contracts.  The  statute  (Code, 
§  2841),  having  existed  in  force  nearly  a  cen- 
tury, affords  pregnant  proof  that  our  legisla- 
ture and  people  have  considered  that  the  acts 
prohibited  would  be  dangerous  to  the  public 
policy  and  interest  of  the  state.  "The  vice 
aimed  at  is  not  only  injurious  to  the  person 
who  games,  but  wastes  bis  property,  to  the  in- 
jury of  those  dependent  on  him,  or  who  are 
to  succeed  to  him.  It  has  its  more  public  as- 
pect, for  if  it  be  announced  that  a  trustee  has 
been  false  to  his  trust,  or  a  public  officer  has 
embezzled  public  funds,  by  common  consent 
the  first  inquiry  is  whether  the  defaulter  has 
been  wasting  his  property  in  gambling." 
Flagg  v.  Baldwin,  38  N.  J.  Eq.  219,  48  Am. 
Rep.  308.  The  habit  of  gaming  and  betting 
is  very  seductive,  and  when  indulged  in,  seems 
to  seriously  disturb  the  reason  and  prudence  of 
the  actors.  We  know,  as  public  information, 
that  many  dealers  in  speculative  stocks,  de- 
pending on  future  contingencies,  have  found 
rest  in  insane  asylums,  leaving  helpless  f ami 
lies  behind  to  be  cared  for  by  the  state.  In 
the  case  before  us  the  charm  for  betting  in- 
duced the  defendant  to  give  his  note  expressly 
"without  offset."  and  without  the  "benefit  of 
exemptions."  We  do  not  feel  it  to  be  our  duty 
to  enforce  contracts  fraught  with  such  conse- 
quences and  expressly  forbidden  by  our  own 
state  law  and  policy,  in  deference  to  the  pre- 
sumed law  of  the  lex  loci,  recoenizing  such 
contracts  as  valid.  By  the  common  law  con- 
tracts of  wager  were  not  considered  objection- 
able. When,  however,  the  subject  tended  to 
encourage  acts  contrary  to  sound  morals,  the 
courts  refused  to  enforce  such  contract.  Oil- 
hert  V.  8}fkes,  16  East,  150.  And  when  the  act 
was  against  public  policy  or  public  duty,  the 
court  withheld  its  hand.  Atherfold  v.  Beard, 
2  T.  R.  610.  The  case  of  Flagg  v.  Baldwin, 
38  N.  J.  Eq.  219,  48  Am.  Rep.  808,  is  one  in 
point.  The  contract  for  speculation  in  stocks 
upon  margins  was  executed  in  the  state  of 
New  York,  where  it  was  presumed  to  be  law- 
ful and  enforceable,  and  it  was  sought  to  be 
enforced  in  the  courts  of  the  stale  of  Sew  Jer- 
sey. The  statute  in  the  latter  state  is  in  sub- 
stance, and  almost  verbatim,  the  same  as  ours. 
The  subject  was  thoroughly  and  ably  consid- 
ered in  the  opinion,  and  it  was  held  that  such 
contracts  could  not  be  enforced  in  New  Jersey, 
because  it  would  violate  the  plain  public  pol- 
icy of  the  state  on  the  subject  of  gambling  and 
betting,  and  the  court  said:    "In  this  respect. 


such  contracts  are  excepted  from  the  rule  of 
comity  which  requires  the  enforcement  by  the 
courts  of  one  state  of  contracts  made  in  an- 
other, if  valid  by  the  lex  loci  contractus ."  Such 
contracts  as  we  have  before  us  are  unlawful 
and  void,  and  are  beyond  the  protection  of  law 
or  the  right  of  appeal  to  courts  of  justice.  This 
court  respects  the  usury  laws  of  other  states, 
but  there  is  no  likeness  between  our  statutes 
forbidding  usury  and  gaming,  bettine,  etc 
The  former  only  affects  the  individual,  for  his 
benefit  and  protection,  and  the  statute  does  not 
avoid  the  contract,  but  only  forfeits  the  inter- 
est. We  have  examined  the  case  of  Scott  v. 
IhJiffy,  14  Pa.  18,  and  find  it  does  not  apply 
here.  The  defendant  in  error  loaned  the 
plaintiff  money  in  New  Jersey  to  bet  on  an  elec- 
tion, and  he  recovered  it  in  a  Pennsylvania 
court.  The  court  said  the  loan  did  not  arise 
out  of  the  bet,  or  any  bet,  or  to  carry  any  spe- 
cific bet  into  execution.  The  loan  was  inde- 
pendent of,  and  before,  any  bet  was  made. 
The  lender  neither  played  nor  bet.  Honor  and 
good  faith  required  that  it  should  be  repaid', 
and  it  did  not  appear  that  any  statute  in  either 
state  prevented  it. 
Affirmed, 

Clark,  J.,  concurring: 

The  note  sued  on  was  executed  in  this  state. 
It  was  given  in  renewal  of  one  executed  in 
Virginia,  the  consideration  of  which  was  a  bet 
lost  upon  a  horse  race.  It  is  held  that,  against 
a  judgment  upon  a  note  given  since  1868,  in 
renewal  of  one  executed  tefore  th&t  date,  the 
debtor  is  entitled  to  claim  his  homestead.  Wil- 
son V.  Patton,  87  N.  C.  318;  Arnold  v.  Estis, 
92  N.  C.  162.  These  are  cited,  and  the  reason 
given  for  them,  in  BUnUm  v.  McDotoell  County 
Comrs.  101  N.  C.  532:  Because  the  creditor 
"must  enforce  the  contract  sued  on,  with  the 
incidents  attaching  to  it  when  it  was  made, 
under  the  then  existing  laws," — ».  e.,  laws  exist- 
ing at  the  time  of  the  renewal.  The  same  rule 
is  applicable  as  to  laws  existing  at  the  place  of 
renewal.  The  first  note  was  only  evidence  of 
the  original  contract;  the  new  note  is  given  in 
this  state,  but  upon  the  original  consideration 
(Hyman  v.  Dei>ereux,  63  N.  C.  624);  and,  when 
the  attempt  is  made  to  enforce  such  new  con- 
tract in  our  courts,  we  are  confronted  with 
Code,  §  2841,  which  provides  that  all  bets  and 
wagers  are  unlawful,  and  all  contracts  on  ac- 
count of  any  money  so  bet  or  wagered  are 
void.  Of  course,  no  action  can  be  maintained 
upon  a  contract  whose  consideration  makes  it 
void. 
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Joel  J.  BAILY  et  al.,  Appts., 

V. 

City  of  PHILADELPHIA  et  aL 

(184  Pa.  GM.) 

1.    A  lease  of  city  g^as  works  is  not  an 


interference  with  the  ezecntive  fkuc- 
tionsof  the  department  of  publlo  works,  within 
the  prohibition  of  act  June  1, 1885,  art.  16,  although 
by  that  statute  the  gasworks  are  under  the  di- 
rection, control,  and  administration  of  that  de- 
partment. 
8.   The 'supplying  of  ^as  for  lighting 


Note.— As  to  lease  by  municipal  corporation  of 
railroad  owned  by  It,  see  Sun  Printing  &  Pub.  Asso. 
V.  New  York  (N.  Y.)  37  JL  R.  A.  788. 
89  L.  R.  A. 


As  to  power  of  municipality  to  dell  waterworks, 
see  Huron  Waterworks  Co.  v.  Huron  (S.  D.)  80  L. 
R.  A.8i8,and7iote. 
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purpooes  is  not  a  munioipal  duty,  either  in- 
herent or  under  the  Pennsylvania  act  of  1885, 
which  regulates  the  exercise  of  the  municipal 
power  on  this  subject. 

8*  No  dele^^tion  of  any  mniitcipal 
power*  lesrlslatlve  or  other,  which  Involves 
municipal  duty,  is  made  by  a  lease  of  city  eras 
works. 

4.  A  provision  of  an  ordinance  learning 
city  ir^uB  works  that  the  city  will  not 
in  any  way  interfere  with,  limit,  re- 
strict, or  Imperil  the  exclusive  right  thereby 
vested  in  the  gas  company,  does  not  create  a 
monopoly  against  public  policy,  where  the  fran- 
chise of  the  lessee  is  derived  trom  the  legislature 
and  not  from  the  city,  and  it  merely  makes  the 
privilege  exclusive  so  far  as  the  city  is  con- 
cerned. 

5*  The  inability  of  a  common  council 
to  bind  the  discretion  of  its  successors 

for  a  term  of  years  In  respect  to  a  municipal  or 
governmental  function  does  not  extend  to  a  lease 
of  city  gas  works  in  respect  to  which  the  city 

^  acts  in  a  business  capacity  only. 

6*  No  csontract  between  a  city  and  the 
holder  of  its  bonds  is  created*  with  re- 
.spect  to  the  continued  application  of  the  revenues 
of  gas  works  to  a  sinking  fund,  by  an  ordinance 
which,  merely  for  the  protection  of  the  city,  im- 
posed on  the  trustees  of  the  gas  works  the  ob- 
ligation of  paying  money  into  the  sinking  fund, 
where  no  pledge  was  made  to  the  loan  holders. 

(February  21,  1898.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  Common  Pleas  No.  4,  for  Phila- 
delphia County  refusing  an  injunction  to  re- 
strain defendant  from  executing  a  lease  of  the 
city  gas  works.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Bell,  Peter  Boyd, 
George  Tucker  Bispham*  and  Joseph 
L.  Caven,  for  appellants: 

The  ordinance  is  an  interference  with  cer- 
tain executive  functions  which  are  expressly 
committed  by  the  act  of  June  1,  1885,  to  the 
department  of  public  works,  and  with  which 
councils  are  forbidden  to  interfere. 

The  act  provides: 

"Waterworks  and  gas  works  owned  and 
controlled  by  the  city,  the  supply  and  distribu- 
tion of  water  and  gas  .  .  .  the  lighting  of 
streets,  alleys,  and  highways  .  .  .  shall  be 
under  the  direction,  control,  and  administra- 
tion of  the  department  of  public  works." 

Where  a  city  is  equipped  with  the  owner- 
ship of  gas  works,  and  where  during  a  course 
of  more  than  half  a  century  it  has,  directly  or 
indirectly,  supplied  light  to  the  dwellings  and 
places  of  business  of  its  citizens  from  such 
works,  it  has  assumed  an  obligation  to  con- 
tinue the  performance  of  that  duty,  although 
from  its  nature  and  character  it  was  not  one 
which  it  might  have  been  compelled  originally 
to  undertake. 

Erie  City  v.  Schwingle,  22  Pa.  884,  60  Am. 
Dec.  87. 

The  city  while  it  surrenders  the  direction, 
administration,  and  control  of  the  supply  and 
distribution  of  gas  to  its  citizens,  neverthe- 
less assumes  to  discbarge  its  duty  to  supply 
light  in  its  streets  and  in  private  houses,  not 
through  the  agency  pointed  out  by  the  Bullitt 
bill,  to  wit,  the  department  of  public  works, 
89  L.  R  A. 


but  partly  through  the  agency  of  a  contract 
with  a  private  corporation  and  partly  through 
the  agency  of  city  officials  not  connected  with 
the  department  of  public  works. 

The  particular  mode  in  which  the  city  is  to 
exercise  its  authority  may  be  pointed  out  by 
the  legislature;  and  while,  in  the  abaenoe  of 
any  particular  method  being  indicated,  the 
municipality  may  possibly  adopt  any  mode 
whatever,  yet  if  a  particular  means  or  channel 
through  which  the  power  is  to  be  exercised  is 
prescribed  by  the  legislature,  that  channel  must 
be  followed. 

See  While  v.  MeadviUe,  177  Pa.  648,  34  L 
R.  A.  567. 

The  business  (so  called)  is  not  private;  it  is 
carried  on  in  the  performance  of  a  public 
power,  and  in  the  exercise  of  a  municipal  func- 
tion conferred  and  created  by  the  legislature. 

Stratebridge  y.  Philadelpfiia,  2  Penny  p.  419. 

The  ordinance  assumes  in  respect  to  the  pub- 
lic lighting  to  delegate  a  public  legislative 
power,  and  in  respect  to  the  private  lighting 
to  confer  a  monopoly  on  the  grantee;  and  in 
both  cases  to  bind  the  discretion  of  councils 
for  a  long  term  of  years. 

A  puDlic  legislative  power  cannot  be  dele- 
gated. 

Dill.  Mun.  Corp.  §  96;  SchenUy  v.  Cam., 
Allegheny,  36  Pa.  29;  Western  Sav.  Fund  Sor. 
V.  Philadelphia,  31  Pa.  182,  72  Am.  Dec.  r«); 
MeKeeeport  v.  Citizens*  Pass,  R.  Co,  2  Super.  Ct. 
(Pa.)  249,  and  cases  cited;  St.  J/niis,  Murphy. 
V.  Clemens,  48  Mo.  895;  Matthbws  v.  AUi- 
andrvi,  68  Mo.  115,  80  Am.  Rep.  776:  Oakland 
V.  Carpeniier,  18  Oal.  640;  Lord  v.  Oconto,  47 
Wis.  8^6;  StaU,  Columbus,  v.  Hauser,  63  Ind. 
155;  Thompson  v.  Schermerhorn,  6  N.  Y.  92, 55 
Am.  Dec.  885;  Clark  v.  Washington,  25  C  S. 
12  Wheat.  50,  6  L.  ed.  547. 

The  power  to  light  the  streets  of  a  city  is 
such  a  power,  i.  e,,  a  public  legislative  power. 

Strawbridge  v.  Philadelphia,  2  Penny  p.  419; 
Garrison  v.  Chicago,  7  Biss.  4i30;  Minneapolis 
Gaslight  Co.  v.  Minneapo'is,  86  Minn.  159. 

The  lease  executed  under  the  ordinacoe  is 
a  delegation  of  such  power,  and  is  therefore 
void. 

Gale  V.  Kalamazoo,  23  Mich.  344.  9  Am. 
Rep.  80;  Brenham  v.  Brenham  Water  Co.  67 
Tex.  542. 

A  municipal  corporation  cannot  devest  itself 
of  the  legislative  discretion  conferred  upon  it  by 
law.  It  cannot  surrender  its  legislative  diacne- 
tion  by  contract,  nor  bind  itself  not  to  exercise 
it  whenever  it  may  become  necessary. 

15  Am.  &  £ng.  Enc.  Law.  title.  Municipal 
Corporations,  p.  1045;  Cooley,  Const.  Lim. 
p.  250.  See  Brick  PreOty,  Chvreh  v.  yew  York, 
5  Cow.  540;  Coates  v.  J^ew  Xork,  7  Cow.  385; 
New  York  v.  Second  Ave.  R.  Co.  82  N.  Y.  273: 
Richmond^ County  Gaslight  Co.  v.  Middlctottn, 
59  N.  Y.  228;  Britton  v.  New  York,  21  How.  Pr. 
251;  Gale  v.  Kalamazoo,  23  Mich.  344,  9  Am. 
Rep.  80;  Garrison  v.  Chicago.  7  Bias.  480; 
GoKler  V.  Georgetown,  19  U.  S.  6  Wheat.  593. 
5  L.  ed.  389;  Saginaw  Gaslight  Co.  v.  Saffinau. 
28  Fed.  Rep.  585;  Brenham  v.  Brenham  Water 
Co.  67  Tex.  542;  State,  A(ty.  Gen.,  v.  Ciftcin- 
nati  Gaslight  <fe  C.  Co.  18  Ohio  St.  268;  .^ot<  v. 
Milwaukee  Gas  Co.  29  Wis.  460,  9  Am.  Rep. 
598;  Fay,  Petitioner,  15  Pick.  2^5;  Indianapolis 
V.  Indianapolis  Gaslight  dt  C.Co,^  Ind.  396. 
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If  the  terms  of  the  lease  are  carried  out,  the 
United  Gas  Improvement  Company  has  the  ex- 
clusive right  to  occupy  the  streets  for  the  pur- 
pose of  laying  and  extending  mains;  no  other 
company  can  possibly  use  the  streets  of  the  city 
for  those  purposes;  the  present  mains  cannot 
be  extended  unless  the  United  Gas  Improve- 
ment Company  shall  deem  it  necessary;  and 
neither  the  city  nor  the  citizens  can  obtain  gas 
from  any  other  source. 

Contracts  of  this  kind  are  void  on  the  ground 
of  public  policy. 

1  Am.  &  Eng.  Enc.  Law,  p.  1277;  2  Dill. 
Mun.  Corp.  4th  ed.  §  602.  See  also  §§  693- 
696;  Oiiizens*  Oas  dt  Min.  Co,  v.  Eltcood,  114 
Ind.  832;  State\  Atty.  Oen.,  v.  Cincinnati 
Gaslight  <fe  C.  Co.  18  Ohio  St.  262;  Grand 
Rapids  Electric  Light  dt  P.  Co.  v.  Grand 
Rapids  Edison  E.  L.  dh  Fuel  Gas  Co.  33 
Fed.  Rep.  659;  Davenport  v.  Kleinsehmidt, 
6  Mont.  502;  Brenham  v.  Brenham  Water  Co. 
67  Tex.  542;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  dt  ff.  P.  d  Mfg.  Co.  115  U.  8. 
650,  29  L.  ed.  516;  Illinois,  St.  L.  R.  db  Canal 
Co.  V.  St.  Z<?ww,2Dill.  70. 

A  court  of  equity  strives  to  prevent  illegal 
acts,  not  simply  to  redress  them. 

Western  Sav.  Fund  Soc.  v.  Philadelphia^  81 
Pa.  175.  72  Am.  Dec.  730;  Baird  v.  Rice,  63 
Pa.  492. 

The  ordinance  impairs  the  obligation  of  the 
city's  contract  with  certain  holders  of  its  bonds. 

Western  Sav.  Fund  Soc.  v.  Philadelphia,  31 
Pa.  180,  72  Am.  Dec.  730. 

Messrs.  Ernest  Lovrenc^und,  James 
Alcorn,  and  John  L.  Kinsey*  for  app€>llees: 

Section  2  of  the  act  of  March  11,  17^9  (2 
Sm.  L.  462),  incorporating  the  city  of  Phila- 
delphia, authorizes  the  taking  and  holding  of 
lands,  tenements,  chattels,  and  effects,  etc., 
and  explicitly  empowers  the  municipal  author- 
ities the  same  to  "grant,  bargain,  sell,  alien, 
and  convey,  mortgage,  pledge,  charge,  and 
encumber  or  demise  and  dispose  of  at  their 
will  and  pleasure." 

Com.,  Philadelphia  Police  Pension  Fund 
Asso.,  V.  Walton,  182  Pa.  373;  Gloninger  v. 
Pittsburgh  db  C.  R.  Co.  189  Pa.  13. 

Municipal  and  other  corporations  enjoy  the 
right  as  an  incident  to  their  being  to  alien 
property  not  essential  to  their  corporate  exist- 
ence, by  sale  or  lease,  unless  in  terms  forbid- 
den so  to  do,  or  restrained  by  clear  consider- 
ations of  policy. 

2  Dill.  Mun.  Corp.  4th  ed.  g§  575^80;  Bur- 
ton's Appeal,  57  Pa.  213;  Gloninger  v.  Pitts- 
burg dt  C.  R.  Co.  139  Pa.  13;  1  Morawetz,  Priv. 
Corp.  2d  ed.  g  367;  Green's  Brice,  Ultra  Vires, 
2d  ed.  66-69. 

The  city  acted,  both  in  taking  and  subse- 
quently in  managing  the  works,  not  as  a  mu- 
nicipal, but  as  a  private,  corporation. 

Western  Sav.  Fund  Soc.  v  Philadelphia,  81 
Pa.  175,  72  Am.  Dec.  730;  Wheeler  v.  Phila- 
delphia, 77  Pa.  338;  Lehigh  Water  Co.*s  Appeal, 
102  Pa.  515;  White  v.  MeadvilU,  177  Pa.  643. 
84  L.  R.  A.  567;  Indianapolis  v.  Indianapolis 
Gaslight  db  C.  Co.  66  Ind.  896;  Atlantic  City 
Water  Works  Co.  v.  Atlantic  City,  89  N.  J. 
Eq.  367:  New  Orleans  Gaslight  Co.  v.  Louis- 
iana Light  dbH.  P  db  Mjg.  Co  115  U.  8.  658, 
29  L.  ed.  519;  Cooley.  Taxn.  2d  ed.  688;  Gar- 
rison V.  Chicago,  7  Bisa.  480. 
89  L.  R.  A. 


It  is  freelv  open  to  municipal  communities^ 
both  in  this  state  and  elsewhere,  to  choose 
whether  they  shall  employ  their  own  or  other 
agencies  for  the  supply  of  gas  or  water. 

WhiU  V.  MeadHUe,  VTt  Pa.  643,  84  L.  R.  A. 
567;  Freeport  Water  Works  Co.  v.  Prager,  129 
Pa.  605;  Tiedeman,  Mun.  Corp.  §  144a;  New 
Orleans  Gaslight  Co.  y.  Louisiana  Light  db  H. 
P.  db  Mfg.  Co.  116  U.  S.  650.  29  L.  ed.  516; 
Parkersburg  Gas  Co.  v.  Parkersburg,  80  W. 
Ya.  435;  Indianapolis  v.  Indianapolis  Gas- 
light dt  C.  Co.  66  Ind.  396;  Garrison  v.  Chi- 
cago, 7  Bias.  480. 

In  the  absence  of  a  distinct  repealing  clause 
in  the  later  statute,  that  effect  will  never  be 
given  to  it,  unless  the  two  acts  have  in  view 
the  same  object,  and  are  absolutely  inconsist- 
ent, otherwise  both  will  stand. 

United  States  v.  Claflin,  97  U.  S.  546,'  24  L. 
ed.  1082;  Rawson  v.  Rawson,  52  111.  62;  23 
Am.  &  Eng.  Enc.  Law,  tit.  Statutes,  482;  Com., 
Graham,  v.  DeCamp,  177  Pa.  112;  Hendriafs 
Aceaunt,HQ  Pa.  285;  Rymer  v.  Luzerne  County, 
142  Pa.  108,   12  L.  R.  A.  192. 

The  object  and  intent  of  the  Bullitt  bill 
are  the  administrative  government  of  cities  of 
the  first  class,  and  its  manifest  purpose  was  to 
reform  existing  abuses  in  the  executive  depart- 
ment of  the  only  city  of  that  class. 

Com..  Graham,  v.  DeCamp,  177  Pa.  112. 

To  give  to  an  act  thus  conceivepl  and  made 
a  law  the  effect  contended  for  by  the  complain- 
ants in  this  case  would  work  the  widest  and 
most  flagrant  perversion  of  its  real  scope  and 
purpose. 

Questions  concerned  with  the  acc^uisition 
and  disposal  of  municipal  property,  its  sale, 
leasing,  or  pledge,  and  regarding  the  source 
and  method  of  a  city's  gas  and  water  supply, 
or  which  deal  with  other  matters  of  similar 
importance  and  permanent  effect,  are  legislat- 
ive, and  not  executive,  in  their  nature. 

1  Dill.  Mun.  Corp.  §§  116,  466;  2  Dili  Mun. 
Corp.  -^§  575-580;  Tiedeman,  Mun.  Corp.  § 
144a. 

According  to  the  process  of  reasoning  con- 
tended for  by  appellants,  the  rights  of  councils 
to  legislate  upon  any  of  these  subjects  would 
be  suDersedcd. 

In  Philadelphia,  Mack,  v.  Dibeler,  147  Pa. 
261,  it  was  held  that  the  councils  of  the  city 
possess  the, right  to  direct  what  streets  shall  be 
paved  and  in  what  manner,  and  during  the 
decade  in  which  the  act  of  1885  has  been  oper- 
ative in  this  city,  the  invariable  and  undisputed 
course  of  practice  in  the  management  of  the 
municipal  affairs  has  been  in  accordance  with 
this  doctrine  and  wholly  inconsistent  with  the 
theory  of  appellants. 

It  was  not  beyond  the  power  of  the  city  to 
derive  the  benefit  of  a  more  favorable  contract 
based  upon  the  possession  by  the  lessee  of  an 
exclusive  right  to  lay  pipes  in  the  streets  and 
to  furnish  gas  to  the  city  and  its  inhabitants. 

Newport  v.  Newport  Light  Co.  84  Ky.  166; 
Montgomery/  Gaslight  Co.  v.  Montgomery,  87 
Ala.  245,  4  L.  R.  A.  616;  Grant  v.  Davenport, 
36  Iowa,  396;  Walla  Walla  Water  Co.  v.  Walla 
Walla.  mFed.  Rep.  957;  Vincennesy.  Citizent^ 
Gaslight  Co.  132  Ind.  114,  16  L.  R.  A.  485; 
Le  Claire  v.  Davenport,  13  Iowa,  210. 

A  contract  with  a  water  company  giving  it 
the  exclusive  privilege  to  supply  water  in  a 
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city  for  a  period  of  thirty  years,  "with  a  right 
of  purchase  of  the  water  works  by  the  city  at 
the  end  of  ten  years  is  not  unreasonably  long 
in  duration,  nor  void  as  against  public  policy. 

Fergus  Falls  Water  Co.  v.  Fergus  Falls,  65 
Fed.  Rep.  586;  Jersev  City  Oas  Co.  v.  Dwigkt, 
29  N.  J.  Eq.  242;  Indianapolis  v.  Indianapo 
Us  Gaslight  d  C.  Co,  66  Ind.  896;  Hew  Orleans 
Gaslight  Co.  v.  Louisiana  Light  d  H,  P.  d 
Mfg.  Co.  115  U.  S.  650.  29  L.  ed.  516:  Louift- 
ville  Gas  Co.  v.  Citizens'  Gaslight  Cfe.  115  U.  S. 
683,  29L.ed.  510;  New  Orleans  Water  Works 
Co.  V.  Rivers,  115  V.  8.  674.  29  L.  ed.  525; 
Brown  v.  DupUssis,  14  La.  Ann.  854. 

The  trust  existing  in  the  trustees  is  a  private 
one,  and  the  city  of  Philadelphia  is  to  be  re- 
garded as  a  private  corporation,  so  far  as  re- 
lates to  its  contract  with  the  loan-holders. 
The  distinction  between  public  duties  and  priv- 
ate business  is  wide  and  obvious. 

Western  Sav.  Fund  Soe.  v.  PInladelphia,  81 
Pa.  189;  Wheeler  v.  Philadelphia,  77  Pa.  336; 
Girard  L.  Ins.  Co.  v.  Philadelphia,  88  Pa.  893; 
Strawbridge  v.  PlUladelphia,  2  Pennyp.  419; 
White  V.  Meadtille,  177  Pa.  643,  84  L.  R.  A. 
567;  NeiD  Orleans  Gaslight  Co.  v.  New  Or- 
iMns,  42  La.  Ann.  188;  Biggins  v.  San  Diego, 
118  Cal.  524;  Valparaieov.  Gardner,  97  Ind. 
1.  49  Am.  Rep.  416;  lUinois  Trust  d  Sav. 
Bank  v.  Arkansas  City,  40  U.  8.  App.  257,  76 
Fed.  Rep.  271,  22  C.  C.  A.  171.  84  L.  R  A. 
618. 

A  taxpayer's  bill  will  not  lie  to  prevent  the 
city  from  entering  into  a  contract  whereby 
exclusive  privileges  are  granted,  as  in  this 
case. 

Sharpless  v.  Philadelphia,  21  Pa.  147, 59  Am. 
Rep.  759;  Grant  v.  Datenport,  36  Iowa,  896; 
Dodge  v.  Council  Bluffs,  57  Iowa,  560;  Searle  v. 
Abraham,  73  Iowa,  507;  2  Beach,  Ini.  §  1228; 
Waco  Water  d  Light  Co.  v.  Waco  (Tex.  Civ. 
App.)  27  8.  W.  625;  State.  Peoples  GasliglU  Co. , 
v.  Jersey  City,  46  N.  J.  L.  297;  East  St.  Louis 
V.  East  St.  .Louis  Gaslight  d  C.  Co.  .98  111. 
415,  88  Am.  Rep.  97;  Grand  Jiapids  Electric 
Light  d  P.  Co.  v.  Grand  Rapids  Edison  E.  L. 
d  Fuel  Gas  Co.  33  Fed.  Rep.  659;  New  Orleans 
Gaslight  Co.  -v.  Louisiana  Light  d  U.  P.  d 
mg.  Co.  115  U.  8.  650,  29  L.  ed.  516;  2  Dill 
Mun.  Corp.  4th  ed.  §§  914-922;  OaA  v.  Jack- 
son County  Comrs.  5  Kan.  518;  Starin  v.  Ed- 
son,  112  K.  Y.  206;  Merriman  v.  Tuba  County 
Supers.72  Cal.  517:  Broz  v.  East  Baton  Rouge,  86 
La.  Ann.  807;  Kilbourne  v.  St.  John,  59  N. 
Y.  21.  17  Am.  Rep.  291. 

Public  wrongs  may  not  be  redressed,  nor 
public  duties  enforced,  at  the  suit  of  private 
parties  having  no  special  interest  therein. 

Saylor  v.  Pennsylvania  Canal  Co.  188  Pa 
167;  Buck  Mountain  Coal  Co.  v.  Lehigh  Coal 
d  Nav.  Co.  50  Pa.  91.  88  Am.  Dec.  534;  Spar- 
hawk  V.  Union  Pass.  R.  Co.  54  Pa.  401;  Cum- 
berland Valley  R.  Go's  Appeal,  62  Pa.  218; 
Larimer  d  L.  Street  R.  Co.  v.  Larimer  Street 
R.  Co.  137  Pa.  538;  King  v.  Bristol  Bock  Co. 
12  East,  429;  Bigelow  v.  Hartford  Bridge  Co. 
14  Conn.  565,  86  Am.  Dec.  502;  Lhcenger  v. 
Chicago  d  G.  T.  R.  Co.  98  Ind.  158;  Harvard 
College  v.  Stearns,  15  Gray,  1;  Truesdate  v. 
Peoria  Grape  Sugar  Co.  101  111.  561;  Quincy  v. 
Bull,  106  111.  337;  Newport  v.  Netcport  Light 
Co.  89  Ky.  454. 

The  contract  of.  lease  under  the  ordinance 
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of  November  12, 1897,  is  not  a  delegation  of 
municipal  authority,  nor  does  it  interfere  with 
the  police  powers. 

The  granting  of  an  exclusive  franchise  to 
supply  gas  or  water  is  not  a  relinquishment  of 
police  power,  nor  of  the  control  in  regard  to 
public  health,  etc. 

Stein  V.  Bienville  Water  Supply  Co.  34  Fed. 
Rep.  145;  National  Waterworks  Co,  ▼.  Kan- 
sas, 28  Fed.  Rep.  921;  Elliott.  Roads  &  Streets. 
384.  note  2. 

The  right  to  transport  gas  or  water  follows 
as  a  mere  incident  from  the  power  to  manu- 
facture or  supply  the  same. 

Carothers  v.  Philadelphia  Co.  118  Pa.  468; 
Warren  Gaslight  Co.  v.  Pennsylvania  Gas  Co. 
161  Pa.  510;  Quincy  y.  BuU,  106  111.  387. 

The  court  will  not  interfere  by  injunction 
with  the  discretion  of  the  mayor  and  councils 
as  exercised  in  the  enactment  of  this  ordinance, 
or  in  the  execution  of  the  contract  provided 
for  therein. 

Interstate  Vitrified  Brick  d  Pav.  Co,  ▼.  mi- 
adelphia,  164  Pa.  477;  American  Pavement  Co. 
v.  Wagner,  139  Pa. 628;  Douglass y. Com., Senior, 
108  Pa.  559;  FXndley  v.  Pittsburg,  82  Pa.  352; 
Com.,  Snyder,  v.  Mitefiell,  82  Pa.  843;  Chand- 
ler V.  Gardner,  2  Pa.  Co.  Ct.  Rep.  407;  Brown 
V.  Philadelphia,  17  Phila.  298;  Wheder  v.  Rice, 
88  Pa.  232;  Semmes  v.  Columbus,  19  6a.  471; 
Wells  V.  Atlanta,  43  Ga.  57;  Anderson  v. 
O  Conner,  98  Ind.  168;  Brush  v.  Carbondale, 
78  111.  74;  1  Dill.  Mun.  Corp.  4th  ed.  §^94,  95, 
475;  2  Dill.  Mun.  Corp.  %^^etseq.,  and  cases 
cited. 

Mitchelly  J.,  delivered  the  opinion  of  the 
court: 

The  gas  works  are  the  property  of  the  city 
of  Philadelphia,  not  as  a  municipality,  but  as 
a  business  corporation.  However  much  the 
idea  that  the  city  is  not  required  by  its  munic- 
ipal duty  to  supply  its  citizens  with  light  in 
the  streets  and  public  places  may  seem  to  fall 
below  the  modern  conception  of  a  city,  yet  it 
is  beyond  question,  on  settled  legal  principles. 
that  in  the  performance  of  that  function  the 
city  acts  under  authority  merely,  and  not  un- 
der municipal  obligation.  This  was  the  rule 
of  the  common  law.  and  no  statute  in  reference 
to  the  city  of  Philadelphia  has  altered  it. 
Hence  the  city  may  change  its  mode  of  action, 
or  cease  to  act  altogether,  in  its  discretion,  and 
the  discretion  is  purely  le^slative.  The  courts 
have  no  power  to  interfere  unless  the  propcHM^ 
action  contravenes  some  express  statute  or  vio- 
lates some  binding  contract.  These  principles 
are  elementary,  and  need  not  be  enlarged  upon 
since  they  are  conceded  by  the  learned  counsel 
for  appellants,  and  the  corollary  admitted, 
that  the  lease  now  sought  to  be  enjoined  would 
have  been  clearly  within  the  power  of  the  city 
prior  to  the  act  of  June  1, 1885  (Pub.  Laws,  37'l, 
commonly  known  as  the  "Bullitt  Bill."  The 
argument  of  the  appellants  is  arranged  under 
three  heads,  and  may  be  conveniently  consid- 
ered in  that  order. 

First,  that  the  ordinance  for  the  lease  of  the 
gas  works  is  an  interference  with  the  ex- 
ecutive functions  of  the  department  of  public 
works,  and  therefore  within  the  prohibition  of 
the  act  of  June  1,  1885.  Of  that  act  this  court 
has  already  declared  that  "the  subject  with 
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which  it  deals  is  the  admioistrative  government 
of  cities  of  the  first  class,  and  its  manifest  pur- 
pose was  to  reform  existing  abuses  in  the  ex- 
ecutive department  of  tbe  only  city  of  that 
class."  Com,,  Qrahani,  v.  De  Camp,  177  Pa. 
113.  The  particular  provisions  of  the  act  which 
are  relied  on  by  the  appellants  are  article  1, 
§  1:  "There  shall  be  the  following  executive 
departments:  .  .  .  Department  of  public 
works."  Article  4,  §1;  "The  department  of 
public  works  shall  be  under  tbe  charge  of  one 
director  who  shall  be  the  bead  thereof.  .  .  . 
Gas  works  owned  and  controlled  by  the  city, 
tbe  supply  and  distribution  of  gas,  .  .  . 
the  lighting  of  streets,  alleys,  and  highways, 
.  .  .  shall  be  under  the  direction,  control, 
and  administration  of  the  department  of  public 
works."  And  article  16:  * 'Councils  shall  by 
general  ordinances  provide  for  tbe  proper  and 
efficient  conduct  of  tbe  affairs  of  the  city  by 
the  mayor  and  several  departments,  and  tbe 
boards  thereof;  but  they  shall  not  pass  any 
ordinances  directing  or  interfering  with  the 
exercise  of  the  executive  functions  of  the  mayor 
and  departments,  boards,  or  beads  or  offi- 
cers thereof."  These  provisions  do  not  take 
away  nor  in  any  degree  lessen  any  municipal 
authority  previously  lodged  in  the  city,  still 
less  any  merely  business  corporate  power. 
Tbey  merely  regulate  the  operation  of  its  ex- 
ecutive and  legislative  functions  as  to  such 
public  property  of  the  enumerated  classes  as 
the  city  may  at  any  time  have.  Tbe  prohibi- 
tion to  councils  in  article  16  is  against  inter- 
ference with  "tbe  exercise  of  tbe  executive 
functions"  of  the  departments.  The  lease  or 
sale  of  tbe  gas  works  is  not  an  executive 
function.  If  it  was,  it  would  belong  to  tbe 
director  of  public  works,  as  the  bead  of  tbe 
department.  But  no  one  would  contend  that 
the  director  has  any  power  to  make  a  sale  or 
such  a  lease.  This  is  a  parting  with  the  title 
and  possession  of  the  city  which  can  only  be 
done  by  a  legislative  act.  As  a  legislative 
act,  it  is  within  tbe  clear  power  of  tbe  city. 
The  right  to  change  the  property  which  is  the 
instrument  through  which  the  city  exercises 
its  powers  is  inherent  in  its  ownership,  whetber 
municipal  or  merely  corporate,  unless  pro- 
hibited by  contract  or  by  tbe  terms  of  a  trust 
upon  wbich  it  was  acquired.  But,  to  avoid 
all  doubts,  tbe  right  of  alienation  is  given  in 
express  words  in  tbe  charter  of  178^,  all  tbe 
powers  granted  in  which  were  preserved  bv  tbe 
consolidation  act  (act  Feb  2,  1854,  §  6;  iPub. 
Laws,  25),  and  whicb  appears  to  be  still  in 
force.  Com.,  Ph iladelph ia  Police  Pension  Fu n d 
A880,,  V.  Walton,  182  Pa.  878.  And  the  right 
is  not  taken  away  by  the  act  of  1885,  whicb,  as 
already  said,  merely  regulates  the  mode  of  ex- 
ercise of  executive,  and  incidentally  of  legis- 
lative, functions  without  changing  the  rights 
which  appertain  to  those  functions. 

But  it  is  urged  that,  although  tbe  city  may 
sell  and  chani^c  the  specific  property,  it  cannot 
abdicate  the  function,  and  must  therefore  sub- 
stitute other  property,  throui?h  which  its  con- 
trol and  operation  of  tbe  franchise  may  be 
continued;  and  the  analogy  is  relied  on  of  a 
trustee  with  a  power  to  sell,  who  may  by 
virtue  thereof  change  tbe  subject-matter,  but 
cannot  destroy  the  trust.  This  brings  us  back 
again  to  the  preliminary  question,  on  whicb 
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the  whole  case  rests,  whether  supplying  the 
public  places  and  private  citizens  with  gas 
for  lighting  purposes  is  a  strictly  municipal 
function,  or  merely  a  power  conferred  on  the 
city  as  a  corporation.  If  the  former,  it  is  a 
duty  as  well  as  a  power,  and  cannot  be  aban- 
doned; if  the  latter,  it  is  an  authority  only, 
and  mav  be  exercised  or  not,  at  tbe  city's  op- 
tion. Although  the  appellants  start  out  with 
tbe  concession  that  the  lease  in  question 
would  have  been  within  the  city's  powers 
prior  to  the  act  of  1885,  yet  the  elaborate  and 
ingenious  argument  for  them  rests  upon  tbe 
contention  that  the  lighting  of  tbe  city,  at 
least  since  that  act,  is  a  municipal  duty,  and, 
though  presented  in  different  aspects  and  from 
different  points  of  view,  the  argument  con- 
stantly comes  back  to  this  contention,  for  with- 
out it  there  is  confessedly  no  ground  for  the 
case  to  rest  upon.  But.  for  reasons  already 
stated,  we  are  of  opinion  that  the  act  of  188i5 
made  no  change  in  tne  city's  municipal  powers, 
either  inherent  or  statutory,  but  merely  regu- 
lated their  exercise  so  far  as  related  to  execu- 
tive officers,  and  incidentally  to  such  purpose 
restrained  what  had  become  legislative  usurpa- 
tion. Under  that  act,  so  long  as  tbe  city  owns 
and  operates  the  gas  works,  it  must  do  so 
through  tbe  department  of  public  works;  but 
there  is  no  compulsion  upon  the  city  to  con- 
tinue tbe  manufacture  and  sale  of  gas  at  all, 
or  to  do  it  through  its  own  officers,  if  in  its 
legislative  judgment  it  is  no  longer  expedient  to 
do  so. 

The  second  proposition  of  the  appellants  is 
that  the  ordinance  assumes  in  respect  to  the 
public  lighting  to  delegate  a  public  legisla- 
tive power,  and  in  respect  to  tbe  private 
lighting  to  confer  a  monopoly  on  the  gran- 
tee, and  in  both  cases  to  bind  tbe  discretion 
of  councils  for  a  long  term  of  years.  It  is 
manifest  that  this  proposition  in  the  use  of 
the  phrase,  "public  legislative  power,"  comes 
back,  as  already  indicated,  to  the  contention 
that  public  lighting  is  a  municipal  duty.  It 
is  true  that  it  is  a  legislative  power,  in  the 
sense  that  it  is  tbe  exercise  of  the  will  of 
the  owner  with  respect  to  ownership  of  the 
property.  If  such  ownership  waa  coupled 
with  a  municipal  duty,  such  duty  could  not 
be  escaped  by  lease  or  other  form  of  delega- 
tion. But  the  gas  works,  as  already  dis- 
cussed, are  held  by  the  city  as  a  business 
corporation.  If  tbe  use  of  gas  should  be 
so  far  superseded  as  to  make  its  manufacture 
and  sale  unprofitable,  there  lb  no  compulsion 
on  the  city  to  continue  it  or  to  embark  in  any 
new  venture  for  tbe  supply  of  a  different  light; 
and  if  the  management  and  operation  of  the 
works  can  be  more  profitably  or  more  con- 
veniently carried  on  by  a  lessee,  instead  of  by 
tbe  city's  own  immediate  servants,  the  city,  in 
making  a  lease,  is  determining  a  business  ques- 
tion in  its  legislative  corporate  capacity,  just  as 
any  private  corporation  might  do,  but  Is  not 
delegating  any  municipal  p>ower,  legislative  or 
other,  which  involves  municipal  duty.  In  re- 
gard to  tbe  conferring  of*  a  monopoly,  the  ap- 
pellants cite  tbe  provision  in  the  lease  that  "the 
city  of  Philadelphia  agrees  that  during  the 
term  of  this  contract  it  will  do  nothing,  by 
ordinance  or  otherwise,  which  will  in  any  way 
interfere  with,  or  limit,  restrict,  or  imperil, 
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this  exclusive  r.ght  hereby  vested  in  tbe  said 
United  Gas  Improvement  Company,  its  suc- 
cessors or  assigns,"  and  claim  that  this  creates 
a  monopoly  which  is  void  on  the  ground  of 
public  policy.  To  this  objection  it  would  be  a 
sufficient  answer  that,  as  already  held,  the  city 
in  this  matter  is  acting  in  its  business,  not  its 
governmental,  capacitv,  and  the  owner  of  busi- 
ness property,  even  though  a  municipal  cor- 
poration, may,  in  dealing  with  it,  make  such 
terms  as,  in  its  discretion,  it  deems  best  for  its 
interest.  When  the  owner  of  a  business  sells 
it,  with  its  goodwill,  etc.,  he  may  agree,  as 
part  of  the  consideration  to  the  purchaser,  not 
to  go  into  tbe  same  business  again  as  a  rival, 
within  an  agreed  territory,  or  for  an  agreed 
time.  The  city  of  Philadelphia,  selling  its 
gas-making  plant  and  goodwill,  may  do  the 
same  thing.  But  in  the  provision  of  the 
lease  now  under  consideration  the  city  does 
not  assume  to  grant  any  franchise.  It  could 
not  do  80  if  it  would.  What  the  city,  does 
is  to  covenant  that  it  will  do  no  act  in  dero- 
gation of  the  right  of  the  lessee  under  the 
grant  to  operate  the  gas  works  and  supply 
the  city  and  the  citizens  with  light  there- 
from. The  franchise  of  the  lessee  to  fur- 
nish light  is  not  derived  from  the  city,  but 
from  the  legislature,  and  whether  it  is  exclu- 
sive or  not  at  present,  or  shall  be  exclusive  or 
not  in  the  future,  does  not  and  will  not  depend 
on  tbe  city,  but  on  the  legislature.  All  that 
the  city  does  is  to  agree  that  it  will  do  no  act 
itself  whereby  the  privileges  granted  by  it  to  the 
lessee,  and  intended  to  be  exclusive  so  far  as  it 
is  concerned,  shall  be  limited  or  interfered 
with.  This  was  clearly  within  its  power  in 
dealing  with  its  business  property.  Whether 
the  legislature  may  hereafter  impose  upon  the 
city  a  municipal  duty  in  regard  to  lighting 
which  may  conflict  with  its  present  contract  is 
a  question  we  need  not  consider  until  tbe  case 
shall  arise,  with  proper  parties  in  interest  to 
such  a  question. 

It  is  further  argued  that  the  lease  under- 
takes to  bind  the  discretion  of  councils  for 
a  long  term  of  years.  This  again  comes  back 
to  the  contention  that  lighting  the  city  is  a 
strictly  municipal  or  governmental  function, 
as  to  which  councils  cannot  bind  their  suc- 
cessors. But,  as  already  held,  the  city  is 
acting  in  its  business  capacity  only,  and  the 
contract  binds  it  in  that  capacity.  All  con- 
tracts which  contemplate  things  to  be  done 
after  the  immediate  present  must,  to  that  ex- 
tent, bind  and  limit  the  power  of  the  con- 
tracting party.  This  principle  has  already 
been  adjudicated  in  its  application  to  the  city 
of  Philadelphia  and  tbe  gas  works  in  the  cases 
of  Western  Sav.  Pand  Soc.  v.  Philadelphia,  81 
Pa.  175,  72  Am.  Dec.  730, 31  Pa.  185;  WJieeUr 
V.  Philadelphia,  77  Pa.  338. 

The  last  proposition  of  the  appellants  is  that 
the  ordinance  impairs  the  obligation  of  the 
city's  contract  with  certain  holders  of  its 
bonds.  This  was  the  ground  of  decision  in 
VfetAern.  Sav.  Fund  JScc.  v.  Philadelphia,  31 
Pa.  176,  72  Am.  Dec.  730.  But  the  cases  are 
not  at  all  alike  in  the  facts.  In  Western  Sav. 
Fund  Soc.  V.  Philadelphia,  the  ordinance  of 
1841  distinctly  pledged  tbe  revenues  of  the 
gas  works  to  the  creditors  for  security  of  pay- 
ment of  the  bonds,  and  provided  for  the  man- 
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agement  by  trustees  for  that  purpose.  The 
ordinance  of  1868,  under  which  Mr.  Campbell, 
one  of  the  complainants,  is  a  bondholder,  has 
no  such  provision.  The  loan  was  made  to  tbe 
city,  and  upon  the  city's  general  credit,  with- 
out any  pledge  of  its  revenues  from  the  gas 
works  or  any  other  specified  source.  On  the 
contrary,  the  ordinance  gave  express  notice  in 
§  4  that  the  terms  and  provisions  of  the  ordi- 
nance of  1841  should  not  appl  v  in  any  way  to 
this  loan.  Section  8  of  the  ordinance  requires 
the  retention  by  the  trustees  of  the  gaa  works 
of  a  certain  per  cent  of  the  amount  of  the 
loan,  annually,  and  its  payment  into  the  city 
treasury;  whereupon  the* city  undertakes  to 
apply  part  of  it  to  the  payment  of  the  interest 
on  tbe  loan,  and  to  pay  the  other  part  into  the 
sinking  fund.  These  provisions  are  not  part 
of  the  contract  between  the  city  and  the  loan- 
holders,  but  are  terms  imposed  by  the  city  on 
the  trustees  of  the  gas  works  as  conditions  on 
which  the  city  will  raise  the  money  for  the  lat- 
ter's  use.  Without  these  terms  the  city  would 
have  bad  to  meet  the  bonds  at  their  maturity 
out  of  general  taxation,  and  could  not  have 
looked  for  repayment  from  the  revenues  of 
the  gas  works  unless  at  the  option  of  the  trus- 
tees. By  these  terms  the  city  guarded  itself 
from  this  risk,  and  secured  repayment  to  itself 
from  the  revenues  of  the  department  for 
whose  use  it  had  borrowed  the  money.  Bui 
tbe  requirements  of  this  section  were  for  tbe 
protection  of  the  city  only,  and  involved  no 
pledge  to  the  loanholders.  They  loaned  on 
the  general  credit  of  the  city,  and  perhaps 
also  on  the  faith  of  the  sinking  fund  pledged 
for  the  payment  of  this  and  other  loans.  But 
there  is  no  averment  that  the  sinking  fund  has 
not  been  kept  up  by  appropriation  from  the 
city  treasury  from  time  to  time,  as  required  by 
law.  Without  such  averment  and  proof,  it 
does  not  appear  that  any  obligation  of  the 
loanholders'  contract  has  been  impaired.  None 
of  tbe  grounds  on  which  the  court  is  asked  to 
interfere  can  be  sustained,  and  the  injunction 
was  riebtly  refused. 
Decree  affirmed,  at  costs  of  appellants. 


Sarah  STEARNS,  Am>t., 
ONTARIO  SPINNING  COMPANY. 

(184  Pa.  519.) 

1.  Recsovery  cannot  be  had  f6raA  in- 
jury inllioted  by  the  head  of  an  as  fail- 
log  from  a  door  in  the  fifth  story  of  a  building 
Into  tbe  area  way  below,  if  Itflew  from  tbe  handle 
wblle  It  was  being  used  by  a  competent  person 
who  had  used  due  care  in  iDspecting  the  inatru- 
ment,  and  found  no  defect  In  it. 

8.  The  mere  happening  of  an  aeeident 
isi  not  sufficient  to  show  negllfcenoe  aa  be- 
tween persons  havlofr  no  contract  relatiODS  wtth 
each  other,  if  other  evldeuce  shows  due  care  un- 
der the  olroumBCances. 

KoTE.— As  to  presumption  of  neffligeooe  from 
occurreooe  of  accidents,  see  note  to  Bamowski  t. 
Helson  (Mich.)  15  L.  B.  A.  3S. 

'  For  later  cases  on  this  subject,  see  also  briefs  in 
the  above  case  of  Stbabks  t.  Oirr  abio  Spiknxvo 
Ck). 
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(February  7,  18W.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  2,  for 
Philadelphia  County  in  fayor  of  defendant  in 
an  action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  husband. 


The  facts  are  stated  in  the  opinion. 

MewTB.  William  F.  Harrity*  James 
M*  Beck,  and  Alfred  R.  Haig^*  for  appel- 
lant: 

Stearns  was  not  an  employee  of  the  defend- 
ant. This  fact  distinguishes  the  present  case 
from — 

Wqjcieehowski  v.  Spreckels'  Sugar  Brf.  Co,  177 
Pa.  57;  McKenna  v.  Martin  d  William  H. 
Nixon  Paper  Co,  176  Pa.  806;  Brunner  y. 
5/at«f€«.170Pa.  25. 

Where  a  certain  course  of  action  has  been 
pursued  by  any  person  without  injury  to 
others,  and  he,  upon  changing  that  course,  in- 
jures another,  the  thing  (unexplained)  speaks 
for  itself  that  such  person  has  been  negligent; 
or  if  something  unusual  happens  with  respect 
to  the  defendant's  property,  or  something  over 
which  he  has  the  control,  which  injures  the 
plaintiff,  and  the  natural  inference  on  the  evi- 
dence is  that  the  unusual  occurrence  is  owing  to 
the  defendant's  act,  the  occurrence  being  un- 
usual is  said  (in  the  absence  of  explanation)  to 
speak  for  itself  that  such  act  was  negligent. 

Smith,  Negligence,  2d  Eng.  ed.  419,  420, 
Whittaker's  2d  Am.  ed.  1896, 522,  528;  16  Am. 
&  Eng.  Enc.  Law,  ed.  1891,  p.  449;  1  Shearm. 
&  Redf.  Neg.  ed.  1888,  ^  59. 

Where  the  thing  which  causes  the  injury  is 
shown  to  be  under  the  management  of  the  de- 
fendants, and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen 
when  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care,  and 
the  burden  is  upon  the  defendants  of  estab- 
lishing their  freedom  from  fault. 

mafer  v.  Laeoek,  168  Pa.  497,  29  L.  R.  A. 
254;  Howwr  v.  Cumberland  cfe  P.  B.  Co.  80 
Md.  146.  27  L.  R.  A.  154;  Graham  v.  Badger, 
164  Mass.  42;  Doyle  y.  Boston  A  A,  B.  Co. 
145  Mass.  886;  Dixon  y.  Pluns,  98  Cal.  884, 
20  L.  R.  A.  698;  Cahalin  v.  Cochran,  1  N.  Y. 
S.  R  583;  Clare  v.  National  City  Bank,  1 
Sweeny,  539;  Byrne  v.  Boadle,  2  Hurlst.  &  C. 
722:  Scott  v.  London  d  St,  K  Docks  Co.  3 
Hurlsr.  &  C.  596;  ffuey  v.  Qahlenbeck,  121  Pa. 
238;  Stringert  v.  Boss  Ttop.  179  Pa.  614. 

In  the  present  case,  the  defendant's  ax  head 
fell  from  the  handle  and  caused  the  death  of 
the  plaintiff's  husband— a  fact  which  it  is  im- 
possible to  dispute.  If  it  had  been  fastened  se- 
curely to  the  handle  it  would  not  have  slid  off. 

MeCullough  v.  Shoneman,  105  Pa.  169,  51 
Am.  Rep.  194;  Boyd  v.  Insurance  Patrol,  113 
Pa.  269;  Mullen  y.  St.  John,  57  N.  Y.  567,  15 
Am.  Rep.  580;  Vincett  v.  Cook,  4  Hun,  318; 
Volkmar  v.  Manhattan  B.  Co.  184  N.  Y.  418; 
Lowery  v.  Manhattan  B,  Co.  99  N.  Y.  158,  52 
Am.  Rep.  12;  Kearney  v.  London,  B.  d  S.  C, 
B.  Co,  L.  R.  5  Q.  B.  411,  L.  R.  6  Q.  B.  759; 
Manning  v.  West  End  Street  B.  Co.  166  Mass. 
230;  Cvmmings  v.  National  Furnace  Co.  60 
Wis.  608;  Briggs  y.  Oliter,  4  Hurlst.  &  C.  403; 
89  L.  R.  A. 


Lyons  v.  Rosenthal,  11  Hun,  46;  KeUy  y.  Cohoes 
Knitting  Co.  84  Hun,  154;  ExcelHor  Electric 
Co,  y.  Su>eei,  57  N.  J.  L.  224;  Trenton  Pass, 
R  Co,  y.  Cooper  (N.  J.)  88  L.  R.  A.  637;  St. 
Louis,  L  M,  d  S.  B,  Co,  y.  Neely,  63  Ark. 
636,  37  L.  R.  A.  616;  Consolidated  Traction 
Co.  V.  Thalheimer,  59  N.  J.  L.  474;  Washington 
v.  Missouri,  K.  d  T,  B,  Co,  90  Tex.  38; 
Barnowsky  v.  Helson,  89  Mich.  523,  15  L.  R. 
A.  33;  The  Moffestie,  186  U.  8.  8T5,  41  L.  ed. 
1039. 

The  falling  of  an  iron  bar  or  hot  cinders 
from  an  elevated  railroad  raises  a  presumption 
of  negligence. 

Hogan  v.  Manhattan  B.  Co,  6  Misc.  295; 
Brooks  V.  Kings  Co.  Elet.  B.  Co,  4  Misc.  288; 
Wiedmer  v.  New  York  Elet,  B.  Co,  41  Hun. 
284. 

Or  the  falling  of  ice  or  snow  from  a  roof  of 
unusual  construction,  near  the  street. 

Shephard  v.  Creamer,  160  Mass.  496. 

Or  the  falling  of  a  cistern  wall  in  course  of 
construction. 

Mulcaims  v.  Janestilte,  67  Wis.  24. 

Or  the  fallins  of  an  elevator. 

Oerlach  v.  ^elmeyer,  15  Jones  &  S.  292. 

Or  the  fall  of  a  keg  from  a  window  on  plain- 
tiff. 

Corrigan  v.  Union  Sugar  Befinery,  98  Mass. 
577,  96  Am.  Dec.  685. 

Or  that  defendant's  steer  ran  into  plaintiff 
while  on  the  highway. 

Ficken  v.  Jones,  28  Cal.  618. 

A  pipe  on  a  public  wharf  fell  on  plaintiff 
and  injured  him.  It^was  held  he  could  re- 
cover. 

Dunn  v.  Ballantyne,  5  App.  Div.  483. 

Lumber  piled  on  highway  fell  on  child  caus- 
ing death.  It  was  held  the  administrator 
could  recover. 

Earl  V.  Cronck,  131  N.  Y.  613,  32  N.  Y.  S. 
R.  13,  40  N.  Y.  8.  R  847. 

While  tying  his  shoe  on  doorstep,  a  brick 
fell  from  the  house  on  plaintiff's  head.  It  was 
held  the  owner  of  the  premises  was  liable. 

Murray  v.  McShane,  52  Md.  217,  86  Am. 
Rep.  367.  See  also  Kaples  v.  Orth,  61  Wis. 
531;  Skelton  y.  Larkin,  82  Hun.  388;  Subur- 
ban ElectHe  Co.  y.  Nugent,  58  K  J.  L.  658,  32 
L.  R.  A.  700;  Thomas  v.  Western  U.  Teleg,  Co, 
100  Mass.  156. 

The  fact  that  gas  escapes  from  defendant's 
pipes  is  prima  facie  evidence  of  some  neglect. 

Smith  V.  Boston  Gaslight  Co,  129  Mass.  318; 
Koelsch  V.  Philadelphia  Co,  152  Pa.  855.  18  L. 
R.  A.  7;  Priehard  y.  Consolidated  Gas  Co.  2 
Super.  Ct.  (Pa.)  179;  Hoehle  v.  Allegheny 
Heating  Co.  5  Super.  Ct.  (Pa.)  21. 

The  mere  fact  that  water  ran  from  defend- 
ant's hydrant  into  the  plaintiff's  apartment  is 
suAcient  proof  of  negligence. 

Warren  v.  Kaufman,  2  Phila.  259. 

The  absence  ot  guard  rails  from  a  bridge 
is  prima  facie  evidence  of  negligence  in 
a  case  where  a  man  falls  therefrom  at  night  or 
where  a  frightened  horse  plunges  over  the  side 
of  such  a  bridge. 

Hays  v.  Gallagher,  72  Pa.  136;  Toders  v. 
Amwdl  Twp.  172  Pa.  447:  Bitting  v.  Maxa- 
tawny  Twp.  177  Pa.  213. 

It  is  not  the  law  that  men  are  responsible 
for  their  negligence  only  to  the  extent  of  the 
injuries  which  they  knew  would  result  from 
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it.    If  it  were,  there  could  be  no  recoveries  ex- 
cept fdr  malicious  wrooffs. 

Pittsburgh  v.  Grier,  22  Pa.  54,  60  Am.  Dec. 
66;  Toders  v.  Amtcell  Tup.  172  Pa.  447. 

The  mere  fact  that  a  similar  accident  never 
before  happened  does  not  necessarily  repel  the 
charge  of  netfligence.  , 

Quill  V.  Empire  State  Teleph,  Co.  \%  Misc. 
435;  White  v.  Boston  d  A.  B,  Co.  144  Mass. 
404;  Edgerton  v.  JSew  York  <fe  H.  R.  Co.  39  N. 
Y.  227;  Sepbolt  v.  JV>mj  York.  L.  E.  db  W.  R. 
Co.  95  N.  Y.  562,  47  Am.  Rep.  75;  8toJces  v. 
Saltonstall,  88  U.  S.  18  Pet.  181,  10  L.  ed.  115; 
New  Jersey  R.  dt  Transp.  Co.  v.  Pollard,  89  U. 
8.  22  Wall.  841.  22  L,  ed.  877;  The  City  of 
Panama,  101  U.  S.  458.  25  L.  ed.  1061;  Penn- 
sylvania Co.  V.  Roy.  102  U.  S.  451,  26  L.  ed. 
141;  Dunlap  v.  The  Reliance,  2  Fed.  Rep.  249; 
EagU  Packet  Co.v.  DefriesM  HI.  598,  34  Am. 
Rep.  245:  Robinson  v.  New  York  C.  d  E.  R. 
R.  Co.  9  Fed.  Rep.  877;  The  Garden  City.  26 
Fed.  Rep.  766;  Lusby  v.  Atchison,  T.  d  8.  F. 
R.  Co.  9  Fed.  Rep.  877;  MiUheU  v.  Marker, 
22  U.  S.  App.  825,  10  C.  C.  A.  806.  25  L.  R. 
A.  83,  62  Fed.  Rep  189;  Spear  v.  Philadel- 
phia, W.  d  B.  R.  Co.  119  Pa.  61;  Flinn  v. 
State,  24  Ind.  286. 

Mr.  John  G.  Johnson*  for  appellee: 

The  evidence  disclosed  nothing  wrong  with 
either  the  tool  or  with  the  method  of  its  use. 

Shaffer  v.  Haish,  110  Pa.  575. 

In  consequence  of  what  is  inevitable,  the 
head  may,  and  at  times  does,  fly  off  the  han- 
dle of  the  ax,  without  negligence. 

It  would  be  a  new  departure  from  princi- 
ples of  law  well  settled,  both  in  Pennsylvania 
and  in  other  states  of  this  Union,  by  reversing 
the  judgment  of  the  lower  court,  to  hold  that 
a  man  properly  usin^  an  ax,  in  apparently 
ffood  condition,  is  liable  for  injury  occasioned 
by  the  slipping  off  of  its  head. 

No  presumption  of  negligence  ever  arises 
from  the  mere  unexplained  happening  of  an 
accident,  but  only  from  the  attendant  circum- 
stances. 

Higgs  v.  Maynard,  1  Harr.  &  R.  581,  12 
Jur.  N.  S.  705;  Euey  v.  GahUnheek,  121  Pa, 
288;  Cosulich  v.  Standard  Oil  Co.  122  N.  Y. 
118:  Kendall  v.  Boston,  118  Mass.  284, 19  Am. 
Rep.  446;  Doyle  v.  Wragg,  1  Fost.  &  F.  7; 
Searles  v.  Manhattan  R.  Co.  101  N.  Y.  661 ; 
Chicago.  M.  d  St.  P.  R.  Co.  v.  Barper,  128  111. 
384;  Hvff'  v.  Amtin.  46  Ohio  St.  386;  Brun- 
ner  v.  BlaisdeU.  170  Pa.  25. 

Proof  of  the  fact  that  such  a  head  did  fly  off, 
through  a  doorway,  did  not  establish  an  acci- 
dent of  such  an  unusual  character  as  to  raise 
an  inference  of  negligence.  Had  it  been 
otherwise,  any  inference  of  negligence  was 
prevented  by  the  proof,  adduced  by  the  plain- 
tiff, of  the  circumstances  surrounding  the  ac- 
cident which  showed  no  negligence. 

Pennsylvania  R.Co.  v.  Mac  Kinney,  124  Pa. 
462,  2  L.  R.  A.  820;  Wojciechowski  v.  Spreck- 
els*  Sugar  Ref.  Co.  177  Pa.  57;  Huey  v.  Gah- 
lenheck,  121  Pa.  238;  Brunner  v.  BlaisdeU,  170 
Pa.  25;  McKenna  v.  Martin  d  William  H. 
Nixon  Paper  Co.  175  Pa.  806;  Bakery.  Ha  gey, 
177  Pa.  128;  2  Thomp.  Necr.  p.  1227;  Consu- 
lich  V.  Standard  Oil  Co.  122  N.  Y.  118;  Huff 
V.  Austin,  46  Ohio  St.  886;  Kendall  v.  Boston, 
118  Mass.  284;  Searles  v.  Manhattan  R.  Co. 
101  N.  Y.  661. 
89  L.  R.  A. 


Felly  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  testimony  showed  that  her 
husband,  while  lawfully  in  an  area  wav 
in  the  building  in  which  he  was  employed, 
was  struck  on  the  leg  by  an  as  head,  and 
thereby  received  a  wound  from  the  effects  of 
which  he  died;  and  that  the  ax  bead  fell  from 
an  open  doorway  in  the  fifth  story  of  the  build- 
ing which  was  occupied  by  the  Ontario  Spin- 
ning Company,  the  corporation  defendant.  The 
plaintiff  then  called  Clement,  an  employee  of 
the  defendant,  who  testified  that  at  the  time 
of  the  accident  he  was  using  the  ax  in  question 
in  cutting  or  breaking  the  iron  bands  on  a  bale 
of  cotton;  that  he  had  used  the  same  az  for 
about  two  years,  that  he  had  never  had  any 
trouble  with  it;  that  he  had  frequently  exam- 
ined it,  to  see  whether  it  was  in  good  condition, 
that  on  this  occasion,  while  he  had  not  made 
any  particular  examination,  "it  seemed  to  be  in 
flrst-class  condition";  that  he  had  noticed  noth- 
ing wrong  with  it:  that  immediately  before 
the  accident  he  had  been  using  it  for  about  two 
minutes,  and  had  cut  ten  bands  from  a  bale  of 
cotton;  and  that,  when  he  raised  it  to  strike 
again,  the  head  flew  off  the  handle,  and  oat  of 
the  open  doorway  behind  him.  The  doctrine 
of  res  ipsa  loquitur  applies  where,  under  the 
circumstances  shown,  the  accident  presumably 
would  not  have  happened  if  due  care  had  been 
exercised.  Excepting  where  contractual  rela- 
tion exists  between  the  parties,  as  in  the  case 
of  carriers*of  passengers  and  some  others,  neg* 
ligence  will  not  be  presumed  from  the  mere 
happening  of  the  accident  and  a  consequent  in- 
jury, but  the  plaintiff  must  show  either  actual 
negligence,  or  conditions  which  are  so  obviously 
dangerous  as  to  aflmit  of  no  inference  other 
than  that  of  negligence.  The  burden  which  is 
thus  thrown  upon  the  defendant  is  not  that  of 
satisfactorily  accounting  for  the  accident,  but 
merel  V  that  of  showing  that  he  used  due  care. 
It  is  therefore  unnecessary  in  this  case  to  con- 
sider whether  proof  of  the  accident  and  its  at- 
tendant circumstances  were  sufficient  to  put 
the  defendant  to  its  defense,  for,  if  any  pre- 
sumption of  negligence  had  been  raised  by  the 
previous  testimony,  it  was  a  presumption  of 
fact  only,  and  was  entirely  rebutted  by  the  tes- 
timony of  Clement,  the  defendant's  employee, 
who  was  the  last  witness  called  by  the  plain- 
tiff. His  evidence  showed  that  he  was  a  com- 
petent man  and  that  he  had  used  due  care, 
and  it  was  at  the  same  time  entirely  consist- 
ent with  the  happening  of  the  accident  as  de- 
scribed by  the  other  witnesses.  For  to  those 
who  are  familiar  with  the  construction  of  the 
ordinary  ax,  such  as  the  one  in  this  case  was 
shown  "to  have  been,  it  is  readily  conceivable 
that  the  head  and  handle  may  part  although 
apparently  securely  joined;  and  to  those  who 
are  familiar  with  their  use  it  is  known  that 
they  sometimes  do  so  without  previous  warn- 
ing. What,  then,  was  there  to  submit  to  the 
jury?  The  defendant,  as  we  have  said,  was 
not  bound  to  account  for  the  happening  of  the 
accident.  He  had  been  relieved  by  the  plain- 
tiff of  the  burden,  if  any  there  was,  of  show- 
ing the  exercise  of  due  care.  The  plaintiff's 
whole  testimony  not  only  failed  to  show  negli- 
gence on  the  part  of  the  defendant,  but  rebutted 
any  presumption  of  negligence    which  may 
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have  ariseD,  and  affirmatively  proved  its  ab- 
sence. 


We  are  of  the  opinion  that  the  nonsuit  was 
properly  entered,  and  the  judgment  is  afflrmed. 


RHODE  ISLAND  SUPREME  COURT. 


ROYCE,  ALLEN,  &  COMPANY 
Charles  H.  OAKES. 


(. 


-R.  L. 


J 


!•  The  Dniliire  of  a  servant  or  affent  to 

pay  over  on  demand  money  which  be  has  col- 
lected tor  his  principal  will  not  sustain  an  action 
of  trespass  on  the  case,  but  the  only  remedy  \% 
by  assumpsit  or  debt. 
8.  An  alles^tion  that  the  neg^lect  to 
pay  over  money  collected  for  an  employer 
was  with  the  Intent  to  defraud  does  not  change 
the  neglect  into  a  tort. 

(March  14,1896.) 

ON  DEMURRER  to  the  declaration  in  an 
action  charging:  defendant  with  having 
collected  money  for  plaintiff  and  fraudulently 
refused  to  pay  it  over.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  Van  Slyck  and  Charles  C. 
Mumford,  for  defendant,  in  support  of  the 
demurrer: 

The  count  charges  the  crime  of  larceny 
under  R.  I.  Gen.  Laws,  chap.  279.  §  16.  but 
does  not  allege  that  complaint  has  been  made 
as  required  by  R.  I.  Gen.  Laws,  chap.  238, 
§  16. 

Embezzlement  is  the  fraudulent  appropria- 
tion of  such  property  as  the  statute  makes  the 
subject  of  embezzlement,  under  the  circum- 
stances in  the  statutes  pointed  out,  by  the  per- 
son embezzling,  to  the  injury  of  its  owner. 

2  Bishop,  Crim.  L.  §  825. 

While  it  is  true  that  a  demand  and  refusal 
alone  do  not  constitute  an  embezzlement  under 
many  statutes,  that  rule  does  not  apply  when 
the  statute  makes  a  "fraudulent  conversion," 
embezzlement,  or  statutorv  larceny. 

State  V.  Leonard,  6  Coldw.  807;  State  v. 
Taberner,  14  R.  L  272,  61  Am.  Rep.  382. 

Mr,  Irvingp  Champlin  for  plaintiff,  contra, 

TiUinghast,  J.,  delivered  the  opinion  of 
the  court: 

Since  the  rendition  of  the  former  opinion  in 
this  case,  sustaining  the  demurrer  to  the  second 
count  in  the  declaration  (20  R.  L  pt.  2,  p.  8), 
the  plaintiffs  have  amended  said  count  so  as 
to  allege,  in  substance,  that  on  the  15th  day  of 
January,  1894,  they  authorized  and  empow- 
ered the  defendant,  who  was  in  their  employ 
for  hire,  and  acting  as  their  agent  and  servant 
in  this  behalf,  to  collect  and  receive  for  them, 
from  divers  debtors  of  theirs,  various  sums  of 
money,  amounting,  in  all,  to  the  sum  of 
$1,714.60,  and  thereupon  to  deliver  the  same 
to  the  plaintiffs.    And  they  aver  that  the  de- 


fendant thereafter,  in  pursuance  of  said  au- 
thority, collected  said  sum  of  money,  and  that 
thereupon  it  became  his  duty  to  pay  over  the 
same  to  the  plaintiffs;  but  that,  not  regarding 
his  duty  in  that  behalf, although  duly  requested, 
intending  and  contriving  to  mjure  and  defraud 
the  plaintiffs,  he  neglected  and  still  neglects  to 
pay  said  money  to  them.  And  the  plaintiffs 
declare  that  said  refusal  was  negligent,  fraud- 
ulent, and  in  violation  of  his  duty,  and  that 
by  reason  of  the  premises  they  are  deprived  of 
the  possession  and  benefit  of  said  money.  To 
this  amended  count  the  defendant  has  de- 
murred, on  the  grounds  (1)  that  the  cause  of 
action,  if  any,  set  forth  therein,  is  an  action  of 
contract,  and  not  an  action  sounding  in  tort; 
and  (2)  that  the  injury  alleged  to  have  been 
suffered  by  plaintiffs  has  been  suffered  by 
reason  of  the  commission  of  the  crime  of  lar- 
ceny, and  that  it  does  not  appear  that  any  crim- 
inal complaint  has  been  made  therefor. 

We  think  the  demurrer  should  be  sustained 
on  the  first  ground.  The  amended  count  dif- 
fers from  the  former  one,  which  we  held 
amounted  to  a  charge  of  embezzlement,  in  that 
it  does  not  allege  a  fraudulent  conversion  of 
the  money  by  the  defendant  to  his  own  use, 
but  simply  alleges  a  breach  of  duty  in  not  pay- 
ing over  the  same  to  the  plaintiffs  after  demand 
made  therefor.  In  other  words,  when  stripped 
of  its  formalities,  it  simply  shows  a  case  where 
a  servant  or  agent  has  collected  money  for  his 
principal  and  neglected  to  pay  it  over  on  de- 
mand.— that  is,  a  case  of  money  had  and  re- 
ceived by  the  defendant  to  the  plaintiffs'  use, 
— and  hence  the  plaintiffs'  remedy,  and  their 
only  remedy,  is  bv  assumpsit  or  debt.  It  is 
true,  as  contended  by  plaintiffs'  counsel,  that 
the  action  of  trespass  on  the  case  is  an  exceed- 
ingly broad  and  comprehensive  form  of  action, 
and  that  it  lies,  in  general,  where  a  legal  in- 
jury is  suffered  for  which  the  common  law 
has  provided  no  adequate  remedy.  26  Am.  & 
Eng.  Enc.  Law,  p.  699,  and  cases  in  note  5. 
But,  in  a  case  like  the  one  set  out  in  said 
count,  the  common  law  has  provided  an  ade- 
quate remedy  in  an  action  of  assumpsit;  and 
to  permit  the  plaintiffs  to  maintain  their  action 
of  trespass  on  the  case  would,  in  effect,  be  to 
abolish  the  distinction  between  actions  sound- 
ing in  tort  and  those  sounding  ifi  contract,  and 
enable  a  plaintiff  in  any  case,  where  mone^ 
has  been  had  and  received  by  another  to  his 
use,  to  sue  in  a  tort  action  for  its  recovery. 

In  Orton  v.  Butler,  2  Chitty,  843,  the  same 
thing  was  attempted  under  a  declaration  the 
third  count  of  which  was  nearly  identical  with 
the  count  now  in  question,  except  that  there 
the  plaintiff  stated  a  stronger  case  by  alleging 
a  conversion  of  the  money  received,  as  the 
plaintiffs  originally  did  in  the  case  at  bar.    In 


NoTE.->For  some  authorities  as  to  a  cause  of  i     For  such  cause  of  action  on  account  of  induc- 
actlon  on  the  case,  see  noit  to  Cbamt)ers  v.  Bald-    Ing  a  person  to  break  a  contract,  see  note  to  Boy- 
win  (Ky.)  11  L.  R.  A.  547.  "  sen  v.  Thorn  (Cat.)  21  L.  R.  A.  283. 
39  L.  R.  K. 
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sustaining  the  demurrer  to  the  third  count, 
Abbott,  J.,  said:  "The  law  has  provided  cer- 
tain specific  forms  of  action,  suited  to  the 
recovery  of  damages,  for  certain  peculiar 
injuries'.  We  have  a  smaller  variety  of 
forms  in  our  law  than  is  to  be  found 
in  the  civil  law.  We  have  not  many, 
but  it  is  of  importance  that  those  we  have 
should  be  preserved,  and  that  parties  should 
not  be  permitted  by  their  own  invention,  to 
convert  that  which  from  the  earliest  times  has 
been  considered  as  peculiarly  the  subject  of 
assumpsit  or  debt,  into  an  action  of  tort.  We 
are  to  look  with  jealousy  at  any  innovation  of 
that  kind,  so  that  nothing  like  a  precedent 
shall  be  established,  tending  to  destroy  those 
sound  distinctions  which  have  been  established 
by  the  wisdom  of  our  ancestors."  Best,  J., 
added:  '*!  am  of  the  same  opinion.  This  is  a 
departure  from  all  precedents;  and,  even  if  I 
were  satisfied  that  it  mii^ht  not  be  attended 
with  inconvenience,  still  I  think  we  ought  not 
to  permit  any  innovation  upon  the  ancient 
forms  of  proceediog,  which  are  to  be  consid 
ered  as  part  of  the  settled  law  of  the  land.  As 
well  might  we  alter  the  doctrine  of  descents  as 
to  freehold  property  as  alter  the  long  estab- 
lished forms  prescribed  for  the  recovery  of 
debts.  We  are  not  at  liberty  to  do  so.  There 
is  a  broad  distinction  between  causes  of  action 
arising  er  covtraefu  and  ex  delicto  This  is  one 
arising  ex  coniraeiv;  there  is  no  wrong  staled, 
but  merely  a  breach  of  contract;  and  the  plain- 
tiff is  not  at  liberty  to  convert  a  mere  matter  of 
contract  into  a  tort.  The  consequences  of  a 
departure  from  the  ancient  forms  have  been 
well  pointed  out  in  argument.  In  addition  to 
those  may  be  mentioned  that,  by  altering  the 
remedy,  the  defendant  would  be  deprived  of 
his  plea  of  tender,  and  also  of  the  advantage  of 
paying  money  into  court.  But,  if  no  such 
consequences  were  to  follow,  I  think  we  ought 
to  adhere  to  those  ancient  forms,  which  have 
been  perfected  by  the  wisdom  of  ages,  and  con- 
firmed in  their  utility  by  the  experience  of 
many  centuries." 

It  has  never  been  understood  by  the  bar  in 
this  state  that  a  tort  action  could  be  maintained 
for  money  had  and  received,  even  though  the 
person  receiving  the  same  has  negligently  and 
fraudulently  refused  to  pay  over  the  same  to 
the  person  to  whose  use  it  was  received,  or  has 
even  converted  it  to  his  own  use.  except,  at 
any  rate,  as  provided  by  statute,  after  the  com- 
mencement of  a  criminal  prosecution.  R.  I. 
Gen.  Laws,  chap.  288,  §  16.  On  the  contrary, 
the  understanding  hasalways  been  thatassump- 
sit  and  debt  are  the  only  actions  that  can  be 
employed  in  such  cases;  and  we  think  this  po- 
sition IS  clearly  in  accordance  with  the  well- 
settled  rules  relating  to  common- law  actions. 
The  authorities  cited  by  plaintiff's  counsel  do 
not,  in  our  judgment,  sustain  his  position. 
They  are  mostly  cases  of  negligence  for  failing 
to  aischarge  some  common-law  duty  arising 
from  a  contract,  and  hence  are  proper  subjects 
for  trespass  on  the  case.  1  Chitty,  PI.  151. 
152.  The  celebrated  and  familiar  case  of 
Coggs  V.  Bernard,  2  Ld.  Raym.  909,  is  an  ex- 
ample. Dickon  v.  Clifton,  2  Wils.  819,  was 
case  for  undertaking  to  carry  and  deliver  some 
malt  for  the  plaintiff,  and  for  so  carelessly  dis- 
charging his  duty  that  the  malt  was  embezzled 
89  L.  R.  A. 


and  lost.  Elsee  v.  Gaiward,  6  T.  R.  143,  was 
tort  for  negligence  in  regard  to  the  use  of  new 
material,  instead  of  old,  in  the  repair  of  cer- 
tain buildings,  contrary  to  plaintiff's  order, 
which  the  court  held  to  amount  to  a  misfeas- 
ance, and  hence  a  good  foundation  for  the  ac- 
tion. Brown  v.  Boorman,  11  Clark  <&  F.  1  (see 
8  Q.  B.  511).  is  a  case  where  the  plaintiff  em- 
ployed defendant  as  a  broker  to  sell  and  de- 
liver oil  for  cash,  but,  not  regarding  his  duty, 
he  sold  and  delivered  the  oil  without  obtaining 
payment  therefor;  and  the  court  held  that  case 
was  a  proper  remedy,  although  the  duty  im- 
posed upon  the  defendant  arose  out  of  an  ex- 
press contract.  That  decision  gave  rise  to  the 
supposition  that  every  action  for  a  breach  of 
contract  might  be  considered  as  an  action  of 
tort.  But  in  the  subsequent  case  of  Courtenaf 
V.  Earle,  10  C.  B.  78,  the  court  effectually  dis- 
posed of  that  impression,  Williams,  J.,  saying 
that  the  judgment  in  the  former  case  by  no 
means  warranted  such  a  conclusion,  and  that 
the  court  did  not  intend  to  overrule  the  case  of 
Corhett  v.  Packington,  6  Bam.  &  C.  268.  In 
the  last- mentioned  case,  one  count  in  the  dec- 
laration staled  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  caused  to  be  de1ivez«d  to 
him  certain  boars,  pigs,  etc.,  to  be  taken  care 
of  by  the  defendant  for  the  plaintiff,  for  re- 
ward, and  that,  in  consideraiion  thereof,  the 
defendant  undertook  and  agreed  with  the 
plaintiff  to  take  care  of  the  boars,  etc.,  and  to 
redeliver  the  same  on  request;  and  it  was  held, 
on  motion  in  arrest  of  judgment,  that  this  was 
a  count  in  assumpsit,  and  could  not  be  joined 
with  counts  in  case.  Jervis,  Ch.  J.,  in  refer- 
ring to  Brown  v.  Boorman,  in  the  case  of 
Courtenay  v.  Earle,  10  C.  B.  78,  said:  ''If 
the  case  of  Brown  v.  Boorman  were  an  authority 
to  the  full  extent  to  which  it  has  been  preyed 
by  [counsel]  no  doubt  the  third  and  fourth 
counts  here  might  well  be  joined  with  counts 
in  tort.  But,  upon  examination,  that  case  will 
be  found  to  proceed  upon  thisprinciple, — that, 
where  there  is  an  employment,  which  employ- 
ment itself  creates  a  duty,  an  action  on  the 
case  will  lie  for  a  breach  of  that  duty,  although 
it  may  consist  in  doing  something  contrary  to 
an  agreement  made  in  the  course  of  such  em- 
ployment, by  the  party  upon  whom  the  duty- 
is  cast.  And,  if  that  be  so,  the  case  is  recon- 
cilable with  the  other  cases  with  which  it  has 
been  supposed  to  conflict."  In  Burnett  v. 
Lynch,  5  Barn.  &  C.  589,  cited  by  plaintiffs,  an 
action  of  tort  was  sustained  where  it  appeared 
that  defendant  was  the  assignee  of  a  lease  with 
covenants  for  certain  repairs,  which  defendant 
neglected  to  make.  Qodefroy  v.  Jay,  7  Bing. 
413.  was  tort  against  an  attorney  who  under- 
took to  defend  an  action,  and  so  negligently 
conducted  himself  with  reference  thereto  that 
judgment  was  signed  against  the  defendant. 
See  also  ZeU  v.  Arnold,  2  Penr.  &  W.  292; 
M*CaU  V.  Forsyth,  4  WatU  &  8. 179;  ItCahan, 
V.  Hirst,  7  Watts.  175,  cited  in  Reeside  v.  Bee- 
side,  49  Pa.  822,  88  Am.  Dec.  508. 

These  cases,  and  others  of  like  character 
which  are  cited,  are  clearly  distinguishable 
from  the  case  at  bar,  which  is  not  based  upon 
negligence  proper,  as  that  term  is  understood 
in  the  foregoing  cases  and  in  analogous  cases. 
nor  upon  any  common  law  duty  aruing  out  of 
a  contract,  but  upon  a  simple  neglect  to  pay 
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over  money  when  due,  as  that  term  is  ordiDarily 
used  and  understood  in  declarations  in  actions 
of  debt  or  assumpsit.  The  case  of  Ashley  v. 
Root,  4  Allen,  504,  seems  to  be  an  authority  in 
support  of  the  plaintiffs'  position.  But,  in  view 
of  the  fact  that,  in  Massachusetts,  the  com- 
mon-law distinction  between  actions  of  contract 
and  actions  of  tort  has  been  abolished  by  stat- 
ute, so  far,  at  any  rate,  as  to  allow  the  two 
forms  to  be  joined  in  the  same  action,  as  it  ap- 
pears that  they  were  in  the  writ  in  that  case, 
the  writ  averring  that  the  action  was  "an  ac- 
tion of  contract  or  an  action  of  tort,  both 
being  for  one  and  the  same  action."  we 
do  not  think  the  case  is  entitled  to  that 
weight  which  it  would  be  if  decided  by  a 
court  where  the  common-law  distinction  be- 
tween such  actions  prevails,  as  it  does  with  us. 
But,  if  that  case  was  decided  upon  common- 
law  principles,  and  not  bv  reason  of  the  statu- 
tory modification  referred  to,  as  it  would  seem 
to  have  been,  then  we  have  to  say  that  the  de- 
cision does  not  commend  itself  to  our  judg- 
ment as  one  which  we  should  follow.  All  of 
the  cases,  save  one,  cited  by  the  court  in  sup- 
port of  the  opinion,  are  really  cases  of  negli- 
gence, and,  as  we  have  above  suggested,  such 
cases  are  not  analogous  to  a  case  of  money  had 
and  received  to  the  plaintiff's  use  which  the 
defendant  neglects  to  pay  over.  The  very  in- 
structive case  of  Courtenap  v.  Earle,  10  C.  B. 
78,  cited  by  the  court  in  Ashley  v.  Root,  4  Al- 
len. 504,  does  contain  some  general  language 
which,  if  taken  apart  f roip  the  facts  of  the  case, 
tends  to  support  the  decision;  but  when  taken, 
asitmustbe.in  connection  with  the  question  be- 
fore the  court,  we  do  not  think  it  does.  The 
declaration  in  that  case  contained  counts  which, 
as  construed  by  the  court,  merely  alleged  a 
promise  to  pay  money  upon  a  good  considera- 
tion, unconnected  with  any  common-law  duty, 
and  alleging,  for  breach,  the  nonpayment 
thereof.  It  also  containea  a  count  in  trover. 
The  defendant  demurred  on  the  ground  of  mis- 
joinder, and  the  demurrer  was  sustained.  A 
careful  study  of  the  case  shows  that  it  is  not 
only  not  an  authority  in  support  of  Ashley  v. 
Boot,  but  is  quite  clearly  to  the  contrary. 
BeeHde  v.  Reeside,  40  Pa.  822.  88  Am.  Dec. 
508,  cited  by  plaintiffs,  is  different  from  the 
case  at  bar,  In  that  the  declaration  there  al- 
leged that  certain  money  was  intrusted  to  the 


defendant  bv  the  plaintiff,  who  was  the  execu- 
trix of  a  will,  to  be  used  by  him  in  paying  the 
debts  of  the  estate,  and  to  return  the  balance, 
if  any,  to  her.  The  declaration  also  alleged 
that  the  defendant  accepted  and  received  said 
money  for  the  purposes  of  the  trust,  and  en- 
tered upon  the  professional  employment  of  the 
settlement  of  the  estate,  but,  notwithstanding 
his  duty  in  the  premises,  he  fraudulently  ap- 
propriated the  money  to  his  own  use.  The 
court,  by  Agnew,  J.,  held  that  the  declaration 
was  good,  saying  that,  "where  a  duty  arises 
out  of  an  implied  undertaking  to  do  an  act  re- 
quiring skill  or  fidelity  that  a  breach  of  the 
duty  may  be  the  subject  of  an  action  of  as- 
sumpsit upon  the  implied  promise,  or  of  an 
action  upon  the  special  case  for  the  tort.  .  .  . 
The  breach  of  duty,  and  not  fraud,  is  the 
foundation  of  the  action.  If,  therefore,  this 
were  a  case  where  the  agent,  having  received 
the  money  of  his  principal  to  perform  a  certain 
trust,  had  wholly  omitted  to  perform  his  duty, 
and  converted  the  money  to  his  private  use, 
the  entire  breach  of  duty  no  doubt  would  ex- 
pose him  to  an  action  in  form  ex  delicto  or  to 
an  action  of  assumpsit  for  money  ha^  and  re- 
ceived to  the  use  of  the  plaintiff."  Prom  the 
cases  cited  in  support  of  the  opinion,  it  would 
seem  that  the  court  treated  the  duty  of  the  de- 
fendant regarding  the  money  intrusted  to  him 
as  a  commoD-law  duty,  arismg  out  of  a  con- 
tract for  professional  skill,  and  hence  that  the 
breach  thereof  would  give  rise  to  an  action  of 
tort.  The  reasoning  of  the  court  is  not  en- 
tirely satisfactory.  But.  even  admittinc;  that 
the  decision  is  correct,  the  facts  set  up  m  the 
declaration  were  so  different  from  the  case  at 
bar  that  we  cannot  treat  it  as  strongly  militat- 
ing against  the  position  we  have  taken. 

Finally,  we  do  not  think  that  the  mere  fact 
that  the  plaintiffs  in  the  case  at  bar  allege  in 
their  declarHtion  that  the  neglect  complained 
of  was  with  the  intent  to  defraud  changes 
such  neglect  into  a  tort.  Howe  v.  Cooke,  21 
Wend.  29.  If  this  were  so,  we  see  no  reason 
why  any  debtor  might  not  be  sued  in  a  tort 
action,  if  the  plaintiff  should  see  fit  to  allege 
that  he  bad  fraudulently  neglected  to  pay  his 
debt,  and  thus  revive  imprisonment  for  debt. 
Demurrer  snstairted,  and  case  remitted  to  the 
common  pleas  division  for  further  proceedings. 
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!•  The  absence  of  the  sureties  on  a  note 

at  the  time  of  its  attempted  negotiation  will  not 
preclude  testimony  as  to  what  then  took  plaoe 


Note.— A  more  liberal  rule  as  to  the  construction 
of  a  Burety^s  contract  is  found  in  Km  g  County  v. 
Ferry  (Wash.)  19  L.  R.  A.  500. 
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being  given  by  one  who,  after  the  refusal  of  the 
payee  to  discount  it,  advanced  money  on  the 
note,  which  was  committed  by  the  sureties  to  the 
maker*8  hands  for  negotiation. 

8«  A  contractor  for  city  work  cannot 
state  from  memory  the  state  of  his  accounts 
with  the  city  at  a  certain  time  when  books  show- 
ing such  facts  are  accessible. 

8*  Sureties  cannot  testify  to  instmctions 
to  the  maker  as  to  the  disposition  of  the  notes 
against  the  holder  UDless  he  is  shown  to  have 
knowledge  of  them. 

4*  Rejection  of  evidence  is  immaterial  er- 
ror if  the  complaining  party  has  had  the  fuU 
benefit  of  it  from  another  witness. 
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5«  SnretieBare  released  from  their  liar 
bilities  on  a  note  made  to  raise  money  by 
dIscouDtby  the  fact  that  the  nominal  payee  who 
was  to  make  the  discount  never  gave  or  received 
ansrtbing  for  the  note,  but  merely  indorsed  in 
blank  without  recourse  when  a  third  person  ad- 
vanced the  money  on  It.  I 

6.  The  objection  that  the  amount  of  the 
Jndipment  is  in  excess  of  the  verdict  can- 
not be  taken  for  the  first  time  on  appeal. 

(Pope,  J.,  dif8ent8frompropo8Uion5.) 
(October  27,  1807.) 

APPEAL  by  defendants  Dunlap  ft  al.  from 
a  judgment  of  the  Common  Pleas  Circuit 
Court  for  York  County  in  favor  of  plaintiff  in 
an  action  brought  to  enforce  payment  of  cer- 
tain promissory  notes.    JUvened, 

The  portions  of  the  record  referred  to,  but 
not  set  out  in  the  opinion,  are  as  follows: 

William  E.  Beattie,  duly  sworn,  says:  ••! 
am  cashier  of  the  Kational  Bank  of  Green- 
ville, and  have  been  such  cashier  about  eleven 
years.  I  have  no  recollection  of  discounting, 
as  cashier  of  said  bank,  two  notes  dated  May 

7,  1892,  each  in  the  sum  of  two  thousand  dol- 
lars, payable  on  demand  after  date,  negotiable 
and  payable  at  said  bank,  and  signed  byOr- 
mand  &  Goforth,  R.  J.  Dunlap,  L.  R.  Will- 
iams, and  L.  E.  Armstrong.  I  would  not  be 
positive  unless  I  could  see  the  notes.  I  made 
an  examination  of  the  books  of  the  bank  from 
May  7,  1893,  to  September  1.  1892,  and  found 
no  record  of  having  discounted  such  notes.  I 
know  of  no  other  W.  E.  Beattie.  cashier,  ex- 
cept myself.  The  parties  named  have  never 
at  any  lime  owed  me  personally  anything.  If 
the  bank  had  discounted  the  notes,  they  would 
have  a  registered  number  on  the  bacK  of  the 
note,  together  with  the  name  of  the  maker, 
the  date^of  maturity,  and  the  amount  due.  I 
have  no  recollection  of  transferring  two  such 
notes  as  described,  payable  to  W.  £.  Beattie, 
cashier,  to  the  city  council  of  Greenville, 
South  Carolina.  I  have  no  recollection  of  the 
city  council  of  Greenville  paying  witness 
personally,  or  as  cashier,  or  paying  to  the  said 
bank,  any  sum  or  sums  of  money  in  considera- 
tion of  the  transfers  of  the  said  two  notes,  if  such 
transfers  were  made."  Cross-examination: 
"Our  bank  does  a  very  large  amount  of  busi- 
ness during  the  year.  I  can't  remember  every 
transaction  which  occurs  in  the  bank.  The 
president  discounts  notes  as  well  as  myself. 
The  bank  did  a  very  large  amount  of  business 
with  the  city  council  of  Greenville,  involving? 
a  large  number  of  transactions,  segregating 
over  one  hundred  thousand  dollars,  during  the 
year  1892.  I  will  not  say  that  I  did  not  assign 
notes  to  the  city  council  of  Greenville,  such  as 
those  mentioned  in  my  direct  examination,  but 
simply  that  I  do  not  remember  having  done  so. 
I  sometimes  have  transactions  in  which  notes 
are  assigned  by  me  without  recourse,  such 
having  been  made  payable  to  .my  order;  for 
example,  where  the  printed  form  of  our  bank 
has  been  used,  in  which  the  amount  of  the 
note  is  made  payable  to  my  order  as  cashier." 
Redirect  examination:  "I  have  no  recollection 
of  the  bank  of  which  I  am  cashier  having 
furnished  Ormand  &  Goforth  money  on  two 
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such  notes  as  described.  Personally,  I  fur- 
nished none.  I  have  no  recollection  of  ever 
having  received  value  for  transferring  such 
notes  made  on  the  bank's  printed  form,  paya- 
ble to  my  order  as  cashier;  that  is,  where  the 
notes    were   not    discounted   by    the   bank. 

[Signed]  W.  E.  Beattie." 

Hamlin  Beattie,  sworn,  says:  "I  am  presi- 
dent of  the  National  Bank  of  Greenville,  and 
have  held  such  position  for  twenty- one  years. 
The  president  and  cashier  of  our  bank  dis- 
count notes.  I  have  no  recollection  of  dis- 
counting, as  president  of  said  bank,  two  notes 
dated  &lay  7.  1892,  each  in  the  sum  of  $3,000, 
payable  to  W.  E.  Beattie,  cashier,  on  deniand 
after  date,  negotiable  and  payable  at  said 
bank,  and  signed  by  Ormand  ct  Goforth.  R. 
J.  Dunlap,  L.  R.  Williams,  L.  E.  Armstrong. 
I  have  no  recollection  of  furnishing  Ormand 
&  Goforth  any  money  on  such  notes.  I  do 
not  know  of  any  other  W.  E.  Beattie,  except 
the  cashier  of  my  bank.  If  two  such  notes 
as  described  were  transferred  to  the  city  coun- 
cil of  Greenville,  I  have  no  recollection  of  any 
money  having  been  paid  the  bank  or  myself 
for  such  notes.  I  think  I  must  have  trans- 
ferred these — two  such  notes — to  the  city  coun- 
cil of  Greenville,  and  that  the  cashier  joined 
in  the  transfer.  I  cannot  now  explain  how 
we,  the  bank,  had  control  of  the  said  notes. 

[Signed]  Hamlin  Beattie." 

South  Carolina,  York  County.  Persooally 
appeared  Lawson  K.  Armstrong,  who,  being 
duly  sworn,  says:  That  he  is  sick  and  unable 
to  come  to  Yorkville  to  day.  (2)  That  when 
Mr.  Goforth  came  to  him  to  sign  the  notes,  he 
stated  to  him  that  they  were  to  borrow  money 
he  had  arranged  to  get  from  the  Greenville 
National  Bank  to  enable  them  (the  contractors) 
to  run  their  commissary,  and  to  buy  their  dyna- 
mite at  wholesale  prices;  and  that  this  would 
enable  them  to  work  through;  that  he  signed 
solely  for  the  purpose  of  borrowing  money 
from  the  party  named  in  the  note,  and  no  other. 

[Signed]  Lawson  K.  Armstrong. 

Sworn  10  and  subscribed  this  19th  day  of 
November,  1896,  before  me. 

[Signed]    H.  E.  Johnson,  Magistrate. 

The  judge's  charge  was  as  follows: 
**Mr.  Foreman  and  Gentlemen:  This  is  an 
action  brought  by  this  plaintiff  against  these 
defendants  upon  two  notes, — to  recover  on  two 
notes  for  $2,000  each,  I  believe  (anyhow  they 
are  set  out  in  the  complaint),  and  interest. 
The  plaintiff  alleges  that  these  notes  were 
signed  by  the  defendants,  and  that,  for  value. 
they  came  into  their  hands;  that  they  paid  the 
money  for  them,  and  no  part  thereof  has  been 
paid,  and  that  they  are  now  entitled  to  re- 
cover. The  defendants  admit  the  execution  of 
the  notes:  all  say  that  they  signed  it;  but  deoy 
that  these  plaintiffs  can  recover;  and  set  up 
certain  defenses.  They  are  largely— almost 
purely— of  a  legal  nature.  All  of  the  defend- 
ants except  Ormand,  the  surviving  partner, 
allege  that  they  were  sureties  on  the  notes; 
that  is,  that  they  signed  the  notes  as  sareties 
for  Ormand  &  Goforth,  and  by  reason  of  cer- 
tain conditions  which  they  had  at  the  time 
with  Ormand  &  Goforth,  and  which  conditions 
were  known  to  the  city  of  Greenville,  the 
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plaintiff  here,  when  tbey  traded  for  the  notes, 
that  they  are  not  bound  to  pay  the  city  of 
Oreenville.  Well,  now,  on  the  trial  of  the 
case,  the  plaintiff  has  introduced  certain  tes- 
timony here,  and  the  defendants  ha^e  also  at- 
tempted to  introduce  certain  testimony.  The 
bulk  of  that  testimony,  under  the  authority  I 
have  as  Judge  here,  I  have  ruled  out:  so,  un- 
der the  testimony  before  you,  vou  are  to  find 
your  verdict.  And  if  you  believe  the  testi- 
mony of  the  plaintiff  that  these  notes  were 
executed  by  Ormand  it  Goforth  as  prin- 
cipals, and  that  t^ese  other  defendants  signed 
as  surety;  that  the  note  was  a  negotiable  note 
(that  is,  a  note  not  sealed),  made  payable  to 
W.  E.  Beattie  as  cashier,  and  Beattie  iDdorsed 
that  note,  and  the  city  of  Greenville  advanced 
the  money  for  the  value  of  the  note, — then  I 
charge  von,  as  matter  of  law,  that  the  city  of 
Greenville  is  entitled  to  recover  the  full  amount 
they  have  asked  for  here.  Now,  you  have 
heard  the  testimony.  It  is  for  you  to  say 
whether  you  believe  they  signed  as  sureties; 
that  Ormand  &  Goforth  signed  the  note  as 
principals,  and  these  other  gentlemen  signed 
as  sureties  (they  admit  that,  there  is  no  dispute 
about  that),  then  I  charge  you.  as  matter  of 
law,  if  Ormand  &  Goforth,  or  either  of  them, 
carried  that  note  to  the  city  of  Greenville,  and 
there  Mr.  W.  E.  Beattie  indorsed  the  note  on 
the  back  (and  there  is  no  dispute  over  that), 
and  the  city  of  Greenville  advanced  the  money 
for  them, — then  I  charge  you  as  matter  of  law 
the  city  of  Greenville  is  entitled  to  the  amount 
sued  for  here,  and  ioterest  on  it.  The  defend- 
ants have  asked  me  to  charge  vou:  (1)  As  be- 
tween the  payor  and  payee  of  notes  like  the 
ones  in  suit,  it  is  competent  to  in<^uire  into  the 
question  of  consideration,  and,  if  none  was 
given,  the  note  would  not  be  collectible  by  the 
payee.  I  refuse  to  charge  you  that.  I  charge 
you  that,  if  this  was  a  negotiable  instrumeut, 
—and  I  charge  that  it  is, — and  it  was  carried  to 
the  city  of  Greenville,  and  Beattie  indorsed  on 
the  back  of  it,  as  they  admit  he  did,  and 
the  city  of  Greenville  took  up  that  note  by 
paying  money,  they  are  entitled  to  recover. 
(2)  The  same  is  true  as  between  the  payor  and 
any  parly  to  whom  the  payee  may  have  trans- 
ferred the  notes,  if  such  party  knew  that  the 
payee  had  given  no  consideration  for  it.  I  re- 
fuse to  charge  you  that.  If  the  city  of  Green- 
ville is  a  purchaser  for  value,  thev  are  entitled 
to  recover.  (B)  If  the  payee  of  such  notes, 
without  having  ^iven  any  consideration  to  the 
payor,  transfers  it  to  a  third  party,  who  is  ac- 

auainted  with  that  fact,  he  would  have  no 
tie,  unless  he  could  show  that  the  payor,  with 
the  knowledge  of  such  transfer,  had  himself 
taken  the  consideration  from  such  third  party. 
I  refuse  to  charge  you  that.  If  you  believe 
that  these  parties  signed  thatnote.— these  sure- 
ties,—and  put  it  in  the  hands  of  Ormand  & 
Goforth,  the  principals  of  it.  and  they  carried 
it  to  the  city  of  Greenville,  and  got  Beattie  to 
indorse,  and  the  corporation  of  the  city  of 
Greenville  paid  for  it,  they  are  entitled  to  re- 
cover. (4)  If,  as  a  matter  of  fact,  the  payor, 
who,  with  the  knowledge  of  such  transfer,  had 
taken  the  consideration  from  such  third 
party,  was  principal,  and  the  other  payors 
were  sureties,  and  such  third  party  knew 
these  relations  to  exist,  the  note  would  not 
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be  binding  against  the  sureties  unless  the  prin- 
cipal was  authorized  by  them  so  to  act:  and  it 
would  devolve  upon  such  third  party  to  show 
such  authority  from  the  sureties.  I  refuse  to 
charge  you  that  Maj.  Hart:  We  ask  your 
honor  to  charge  upon  this  point  that  the  city 
of  Greenville  Knew  that  Mr.  Beattie  had  paid 
nothing  for  the  notes,  as  Mr.  Bostick  testifies. 
Mr.  Bostick,  the  city  treasurer,  says  he  knew 
that  Beattie  had  paid  nothing  for  them.  The 
Court:  I  charge  you,  before  the  defendants  can 
prevent  a  recovery,  it  would  be  incumbent 
upon  them  to  show  by  testimony  that  the  city 
of  Greenville  knew  of  the  conditions  that  the 
sureties  had  made  with  the  principal,  if  there 
were  any  conditions  at  all.  The  burden  is 
not  on  the  city  of  Greenville  to  show  what 
these  conditions  were,  at  all.  But,  if  these 
sureties  made  a  condition  with  the  principals, 
Ormand  &  Goforth.  in  order  to  prevent  the 
city  of  Greenville  from  recovering,  it  is  in- 
cumbent upon  the  defendants  to  show  that  the 
city  of  Greenville  actually  had  knowledge  of 
what  those  conditions  were.  You  can  take 
the  record,  and  find  a  verdict.  The  form  of 
your  verdict  will  be  'We  find  for  the  plaintiff 
so  many  dollars,'— writing  it  out,  and  signing 
your  name  as  foreman;  or,  if  you  find  for  the 
defendants,  'We  find  for  the  defendants.'  Maj. 
Hart:  May  it  please  your  honor,  the  testimony 
of  Mr.  Bostick,  the  fiscal  agent,  shows  that 
he  knew  that  the  bank  hadn't  paid  any  money, 
and  that  he  knew  that  Dunlap,  Williams,  and 
Armstrong  were  sureties  on  the  note  when  he 
received  it.  Now,  we  want  an  instruction 
that,  if  the  jury  believe  the  testimony  of  Mr. 
Bostick,  the  city  council  of  Greenville  had 
notice.  The  Court:  Gentlemen,  you  know 
what  the  rules  of  court  require, — that  these 
propositions  of  law  have  to  be  handed  up  be- 
fore argument.  It  is  a  safe  rule.  The  judge 
gets  his  mind  set  upon  the  propositions  of  law 
sent  up,  and  when  he  is  asked  to  charge  propo- 
sitions on  the  spur  of  the  moment  he  has  no 
time  to  digest  them  at  all.  I  charge  you.  gen- 
tlemen of  the  jury,  if  you  believe  Bostick  was 
the  treasurer  and  fiscal  agent  of  the  city  of 
Greenville,  any  notice  to  Bostick  would  be  no- 
tice to  the  city  of  Greenville." 

The  exceptions  are  as  follows: 

"Tho«.  F.  Dunlap,  administrator,  etc.,  L.  R. 
Williams,  and  L.  K.  Armstrong,  defendants  in 
the  above- en  titled  action,  make  the  following 
exceptions  to  the  rulings  of  his  honor  on  the 
admissibility  of  testimony  excepted  to  at  the 
time;  and  to  his  charge  to  the  jury,  and  his 
refusals  to  charge  upon  request;  and  accord- 
ingly each  of  them  excepts  to  the  judgment 
entered  upon  the  verdict  against  the  defend- 
ants." 

"I.  Rulings  on  testimony:  (1)  Allowing  wit- 
ness Bostick  to  testify  to  the  acts  and  state- 
ments of  the  principal  and  the  plaintiff's  treas- 
urer and  the  bank's  cashier  on  the  occasion  of 
the  bank's  transfer  of  the  notes  in  suit,  the 
sureties  not  being  present;  and  ruling  that  the 
sureties  would  be  bound  by  whatever  the  prin- 
cipal debtor  did  in  reference  to  the  transfer. 
^2)  Not  allowing  witness  Ormand  to  testify 
from  memory  the  state  or  result  of  the  con- 
tractors' account  with  the  plaintiff  at  the  time 
of  the  transfer  (that  the  contractors  owed  the 
city  $1,500),  because  of  the  absence  of  the  con- 
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tractors'  account,  in  -which  witness  admitted 
on  the  stand  the  various  items  of  the  account 
had  been  entered.  (8)  Not  allowing 'wiiness 
Ormand,  or  witness  Armstrong,  or  witness 
Williams  to  testify  to  conversations  between 
principals  and  sureties  as  to  the  purpose  for 
which  the  notes  were  to  be  made,  and  the  con- 
ditions upon  which  the  sureties  signed  them; 
and  ruling  (as  applicable  to  the  point  in  issue) 
that,  when  the  sureties  signed  the  notes,  and 
turned  them  over  to  the  principal «  'that  put  it 
in  his  power  to  put  it  in  the  hands  of  an  in- 
nocent purchaser,  and  it  don't  make  any  dif- 
ference what  the  agreement  was  between  the 
maker  and  the  surety,  unless  the  purchaser 
had  notice  of  it  he  is  not  bound  by  it.'  *My 
idea  about  it  is,  it  don't  make  any  difference 
whether  Beattie  took  up  this  note  or  the  city 
of  Greenville;  that  these  sureties  are  liable.' 
And,  in  this  connection,  excluding  the  deposi- 
tion of  witness  Armstrong.  (4)  Excluding  the 
depositions  of  W.  E.  Beattie  and  Hamlin 
Beattie,  respectively,  offered  to  prove  that  the 
bank  payee  never  discounted  the  notes,  and  so 
never  had  any  transferable  title.  (5)  Not 
allowing  witness  Williams,  surety,  to  testify 
that  he  had  never  authorized  anrone  to  make 
any  other  disposition  of  the  notes  except  that 
stated  at  the  signing. 

*'II.  Charge  and  refusal  to  charge:  (1)  He- 
fusing  to  charge:  'First.  As  between  the 
payor  and  payee  of  a  note  like  the  ones  in  suit 
it  is  competent  to  inquire  into  the  question 
of  consideration,  and,  if  none  was  given,  the 
note  would  not  be  collectible  by  the  payee;' 
and  charging  instead:  'That,  if  this  was  a  ne- 
gotiable instrument, — and  I  charge  that  it  is, 
— and  it  was.  carried  to  the  city  of  Greenville, 
and  Beattie  indorsed  on  the  back  of  it,  as  tbev 
admit  he  did,  and  the  city  of  Greenville  took 
up  that  note  by  paying  money,  they  are  enti- 
tled to  recover.'  (2)  Refusing  to  charge:  'Sec- 
ond. The  same  is  true  as  between  the  payor 
and  any  party  to  whom  the  payee  may  have 
transferred  the  note,  if  such  party  knew  that 
the  payee  had  given  no  consideration  for  it;' 
and  charging  instead:  'If  the  city  of  Green- 
ville is  a  purchaser  for  value,  they  are  entitled 
to  recover.'  (8)  Refusing  to  charge:  'Third. 
If  the  payee  of  such  a  note,  without  having 
given  any  consideration  to  the  payor,  transfers 
it  to  a  third  party,  who  is  acquainted  with  that 
fact,  he  would  have  no  title  unless  be  could 
show  that  the  payor,  with  the  knowledge  of 
s\ich  transfer,  had  himself  taken  the  consid- 
eration from  such  third  party,'  and  charging 
instead:  'If  you  believe  that  these  parties 
signed  that  note,— these  .sureties,— and  put  it 
in  the  hands  of  Ormand  &  Goforth,  the  prin- 
cipals of  it,  and  they  carried  it  to  the  city  of 
Greenville,  and  got  Beattie  to  indorse,  and  the 
corporation  of  the  city  of  Greenville  paid  for 
it,  they  are  entitled  to  recover.'  (4)  Refusing 
to  charge:  'Fourth.  If,  as  matter  of  fact,  the 
payor  who,  with  knowledge  of  such  transfer, 
had  himself  taken  the  consideration  from  such 
third  party,  was  principal,  and  the  other  pay- 
ors were  sureties,  and  such  third  party  knew 
these  relations  to  exist,  the  note  would  not  be 
binding  against  the  sureties  unless  the  principal 
was  authorized  by  them  so  to  act;  and  it 
would  devolve  upon  such  third  party  to  show 
such  authority  from  the  sureties;'  and  charg- 
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ing  instead:  'Before  the  defendants  can  pre- 
vent a  recovery,  it  would  be  incumbent  upon 
them  to  show  by  testimony  that  the  city  of 
Greenville  knew  of  the  condition  that  the 
sureties  bad  made  with  the  principal,  if  ther& 
were  any  conditions  at  all.' 

"III.  Because  the  judgment  entered  on  the 
verdict  was  excessive,  being  for  $3G  more  than 
the  jury  found."  . 

l:  Mr.  C.  E.  Spencer,  for  appellants: 

The  payee's  indorsement  as  such  transferred 
nothing  to  plaintiff. 

Plaintiff  knew  of  payee's  want  of  title. 

Knowing  this,  it  was  not  necessary  to  rely 
on  the  indorsed   words   "without  recourse, 
even  if  the  effect  would  be  to  give  notice  of  de- 
fect in  that  very  title  the  validity  of  which  the 
indorser  of  a  negotiable  note  vouches. 

1  Dan.  Neg.  Inst.  §§  670.  700,  769,  789. 

This  knowledge  put  plaintiff  in  payee's 
shoes.  It  destroys  the  transferee's  better  title, 
which  he  would  take  but  for  the  knowledge. 

1  Dan.  Neg.  Inst.  g§  789,  795. 

Bona  fides  is  required  of  the  transferee;  he 
must  in  good  faith  acquire  the  paper  from  his 
predecessor,  and  without  notice  of  defect  of 
title. 

1  Dan.  Neg.  Inst.  §§  770,  789. 

Plaintiff  has  utterly  failed  to  show  that  ap- 
pellants are  bound  to  the  transfer  through 
agency,  or  estoppel,  or  otherwise. 

Ormand's  alleged  presence  could  not  bud 
them. 

James  v.  Benson^  166  Pa.  489;  Wesftnan  v. 
Perry,  42  S.  C.  420. 

Mr,  James  F.  Hart*  also  for  appellants: 

W.  E.  Beatiie,  cashier,  having  paid  nothing 
for  these  notes,  and  they  never  having  been  in 
the  possession  of  the  bank,  nor  ever  having 
been  delivered  to  or  claimed  by  the  bank,  no 
title  or  property  in  them  ever  accrued  to  the 
bank. 

Inasmuch  as  Beattie,  cashier,  knew  that  the 
bank  bad  acquired  no  title  or  ownership  to  the 
notes,  the  act  of  the  president  and  cashier  of 
the  bank  in  writing  and  signing  a  purported 
indorsement  without  recourse,  was,  as  to  the 
parties,  a  nullity,  and  as  if  the  notes  were  with- 
out such  writing  and  signing. 

1  Dan.  Neg.  Inst.  g§  174,  677,  679,  735,  and 
cases  cited. 

The  indorsement  and  transfer  being,  as  be- 
tween the  plaintiff  and  the  sureties,  a  Dullity. 
no  suit  can  be  maintained  by  the  plaintiff 
against  them  or  any  other  party  behind  the 
broken  link  in  the  title. 

1  Dan.  Neg.  Inst.  §  705;  Qwinntll  v.  Opt- 
bert,  5  Ad,  &  El.  436;  Pease  v.  Ihcight,  47  U, 
S.  6  How.  197,  12  L.  ed.  899;  Agawam  Bank 
V.  Sears,  4  Gray.  95. 

If  not  a  nullity,  the  city  council  had  become 
a  joint  maker,  and  a  cosurety  to  the  notes  by 
its  indorsements  after  they  were  issued. 
Baker  v.  Scott,  5  Rich.  L.  310. 

The  indorsement  of  plaintiff's  name  as  a  co- 
surety was  done  after  the  note  bad  been  is- 
sued, but  before  it  had  been  presented  to  the 
bank  for  discount,  and  without  the  knowledge 
of  the  sureties,  and  was  erased  after  notes  were 
pretensively  transferred  to  it.  This  discharges 
the  other  sureties. 
Eamilion  v.  Hooper,  46  Iowa,  515,  26  Am. 
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Rep.  161;   Wallace  v.  Jewell,  21  Ohio  St.  168.  | 
8  Am.   Rep.    48;    Shipp   v.    &uggett,    9    B. 
Mod.  5. 

If  this  indorsement  did  not  have  the  effect 
to  discharge  the  sureties,  its  subsequent  erasure 
without  their  consent  would  certainly  discharge 
them.  And  especially  where  the  party  had  its 
name  erased  as  a  comaker  and  inserted  as 
payee. 

Aldrich  v.  Smith,  37  Mich.  468.  26  Am.  Rep. 
536;  2  Dan.  Neg.  Inst.  ?§  1887-1890. 

The  two  notes  did  not  possess  in  the  hands 
of  the  plaintiff  the  character  and  attributes  of 
negotiable  paper. 

1  Dan.  Neg.  Inst,  g  724,  and  cases  cited. 

Messrs,  Finley  &  Brice  also  for  appel- 
lants. 

Mr.  Joseph  A.  McCullougph,  for  re- 
spondents: 

The  testimony  of  the  witness  Bostick  as  to 
the  acts  and  statements  of  G.  C.  Ormand,  the 
principal  maker,  on  the  occasion  of  the  trans- 
fer and  delivery  of  the  notes  in  suit  to  the 
plaintiff,  was  competent  as  a  part  of  res  gestis 
of  the  delivery  of  the  notes. 

FoKler  V.  Allen,  32  S.  C.  286;  Sullivan  v. 
Williams,  43  8.  0.  489. 

When  a  surety  becomes  a  party  to  a  promis- 
sory note  payable  to  a  particular  person,  with 
the  design  of  raising  money  to  be  used  by  the 
principal  for  a  certain  purpose,  and  the  note  is 
not  discounted  bv  the  payee,  but  is  discounted 
by  another,  and  the  money  is  applied  to  the 
purpose  intended,  it  is  generally  held  that  the 
surety  is  liable  for  the  note. 

1  Brandt,  Suretyship  &  Guaranty,  §  94;  2 
Randolph,  Com.  Paper,  §  917;  I  Dan.  Neg. 
Inst.  §5i  792,  793;  Tiedeman,  Com.  Paper, 
fc5  301;  Parker  v.  Sutton,  103  N.  C.  191;  3 
Randolph,  Com.  Paper,  §  1803;  Comstock  v. 
Bier,  73  N.  Y.  269,  29  Am.  Rep.  142;  Eeith  v. 
Goodwin,  31  Vt.  268,  78  Am.  Dec.  847. 

An  immaterial  diversion  is  where  an  accom- 
modation bill  or  note  is  made  for  the  purpose 
of  loaning  the  parties  credit  generally,  or 
where  the  substantial  design  for  which  the  in- 
strument was  given  is  not  departed  from,  or 
where  the  agreement  for  which  the  instrument 
was  given  and  which  is  broken,  is  not  one  of 
substance  and  is  unimportant.  An  immaterial 
diversion  cannot  avail  as  a  defense. 

Norton,  Bills  &  Notes,  p.  177;  Bank  of 
Rutland  v.  Buck,  5  Wend.  66;  Kasson  v. 
Smith,  8  Wend.  437;  Spencer  v.  Ballou,  18  N. 
Y.  327;  WoodhuU  v.  Holmes,  10  Johns.  321; 
ScheppY.  Carpenter,  51  N.  Y.  602;  Powell  y. 
Waters,  17  Johns.  176. 

The  note  sued  on  in  this  case  being  payable 
to  **W.  E.  Beattie,  cashier  or  order,"  and  be- 
ing by  him  indorsed  in  blank,  is  in  legal  effect 
a  note  payable  to  bearer. 

16  Am.  &  Eng.  Enc.  Law.  pp.  479.  480; 
Jones  V.  Shapera,  13  U.  8.  App.  481,  57  Fed. 
Rep.  457,  6  C.  C.  A.  423;  Norton.  Bills  & 
Notes,  p.  13;  Putman  v.  Crymes,  1  McMull.  L. 
9.  36  Am.  Dec.  250;  Banks  v.  Dunlap,  10 
Rich.  Eq.  189. 

All  the  makers  of  a  note  are  principals,  and 
f  heir  relation  to  each  other  as  sureties  cannot 
affect  their  liability  to  the  payee. 

Banks  V.  Searles,  2  McMull.  L.  857;  Carpen- 
ter V.  Oaks,  10  Rich.  L.  17;  Cockrell  v.  Mill- 
tng,  1  Strobh.  L.   444;  Johnston  v.  McDonald, 
41  8.  C.  81. 
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Messrs,  Wilson  &  Wilson  also  for  re- 
spondents. 

Pope»  J.,  delivered  the  opinion  of  the  court: 
The  above  entitled  action  came  on  for  trial 
before  his  honor.  Judge  Watts,  and  a  jury,  at 
the  November,  1896,  term  of  the  court  of 
common  pleas  for  York  county,  in  this  state. 
After  a  verdict  in  favor  of  the  plaintiff,  and 
tbe  entry  of  a  judgment  thereon,  all  the  de- 
fendants except  G.  C.  Ormand,  as  survivor  of 
Ormand  &  Goforth,  appealed  therefrom.  In 
order  that  the  grounds  of  appeal  may  be  under- 
stood, it  seems  to  me  that  some  reference  to 
the  pleadings,  the  testimony,  and  the  charge 
of  the  circuit  judge  will  become  necessary. 
The  complaint  of  plaintiff  alleged  that  the  de- 
fendants were  indebted  to  it  by  reason  of  two 
promissory  notes,  executed  in  1892,  in  the  ag- 
gregate sum  of  $4,000,  and  interest  thereon  at 
the  rate  of  8  per  cent  per  annum  from  the 
10th  day  of  May,  1892,  until  paid,  and  costs. 
The  answer  admitted  the  execution  of  tbe  two 
notes  in  question,  but  denied  any  liability  to 
pay  said  notes— First.  Because  they  deny 
that  plaintiff  is  the  lawful  owner  and  holder 
of  said  two  several  notes,  or  either  of  them, 
by  indorsement,  transfer,  or  otherwise.  They 
allege  that  neither  W.  E.  Beattie,  cashier,  nor 
the  National  Bank  of  Greenville,  acquired 
any  title  to  the  said  notes,  or  either  of  them, 
and  that  plaintiff  had  notice  of  want  of  title 
at  the  time  of  said  alleged  transfers,  if  any 
were  made,  and  that  plaintiff  paid  no  consid- 
eration therefor.  Second.  Because  they  allege 
that  W.  L.  Goforth  and  G.  C.  Ormand  were 
the  principal  makers  and  payors  of  said  two 
notes,  respectively,  and  that  K.  J.  Dunlap  and 
the  defendants  L.  E.  Armstrong  and  L.  R. 
Williams  were  and  are  sureties  thereto;  and 
that  plaintiff  and  W.  E.  Beattie,  cashier,  knew 
the  relations  of  the  several  parties  signing  the 
two  said  notes.  Third.  Because  they  allege 
that  the  said  R.  J.  Dunlap,  now  deceased,  and 
the  defendants  L.  R.  Williams  and  L.  K.  Arm- 
strong, as  sureties,  signed  the  two  several  notes, 
payable  to  W.  E.  Beattie,  cashier,  for  the 
purpose  of  enabling  the  principal  makers, 
Ormand  &  Goforth,  to  borrow  money  from  W. 
E.  Beattie,  cashier  of  the  National  Bank  of 
Greenville,  for  the  purpose  of  completing  in  a 
speedy  and  economical  manner  tbe  sewerage 
work  undertaken  for  said  plaintiff,  then  well 
advanced,  and  for  the  completion  of  which  the 
said  sureties  had  undertaken  by  their  bond. 
And  it  was  not  the  purpose  of  said  sureties, 
or  either  of  them,  in  making  said  notes,  to 
permit  the  same  to  be  negotiated  to  any 
other  person  or  corporation  or  for  any  other 
purpose,  than  as  herein  set  forth.  And 
these  defendants  allege  that  the  plaintiff, 
without  authority  from  these  defendants,  took 
possession  of  said  two  notes  without  advanc- 
ing to  the  principal  makers  the  cash  for  the 
same,  and  gave  said  Ormand  &  Goforth  credit 
on  account  for  the  value  of  said  notes;  and 
these  defendants  are  informed  and  believe  that 
the  said  two  notes  were  misapplied  by  plain- 
tiff to  a  previously  existing  indebtedness  by 
Ormand  &  Goforth  to  said  city  council  (the 
plaintiff),  for  which  these  defendants  were  in 
no  wise  liable,  and  of  which  they  were  then 
ignorant,  and  to  other  purposes  not  contem- 
plated by  said  contract  of  suretyship.  Fourth. 
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Because  the  defendants  deny  that  they,  or 
either  of  them,  are  indebted  to  plaintiff  in  any 
sum  whatever  upon  said  notes,  or  either  of 
them;  and  because  the  plaintiff  is  largely  in 
excess  of  the  said  two  notes  and  interest  on 
the  same  indebted  to  the  said  Ormand  &  Go- 
forth  by  reason  of  work  and  labor  done 
under  this  contract  with  the  plaintiff  in  the 
construction  of  the  sewerage  system.  I  do 
not  quote  more  from  the  answer  of  this 
fourth  defense,  so  far  as  the  indebtedness  of 
the  plaintiff  to  Ormand  &  Goforth  for  work 
done  in  the  construction  of  the  sewerage 
system  is  concerned,  for  the  reason  that  this 
element  seems  to  have  been  in  some  way 
eliminated  from  the  action  at  the  trial  thereof. 
The  testimony  is  not  yoluminous.  The 
following  is  a  copy  of  one  of  the  notes  in 
question.  The  two  were  practically  identi- 
cal: 

$2,000.00.  Greenyille,  8.  C,  May  7,  1892. 
On  demand  after  date,  we,  or  either  of  us, 
promise  to  pay  to  W.  E.  Beattie,  cashier,  or 
order,  negotiable  and  payable  at  the  National 
Bank  of  Greenville,  8.  C. ,  without  offset,  the 
sum  of  two  thousand  dollars,  for  value  re- 
ceived. Interest  after  maturity  at  the  rate  of 
eight  per  cent  per  annum  until  paid.  Ormand 
&  Goforth. 

R.  J.  Dunlap. 
L.  R.  Williams. 
L.  K.  Armstrong. 

Indorsements:  '^Without  recourse  on  this 
bank.  Hamlin  Beattie,  President.  Without 
recourse.    W.  E.  Beattie,  Cashier." 

F.  J.  Bostick,  a  witness  for  the  plaintiff, 
testified,  in  substance,  as  follows:  "As  clerk 
and  treasurer  of  the  city  of  Greenville,  I  was 
present  in  my  office  during  the  morning  of  the 
11th  May,  1892.  There  were  present  several 
members  of  the  city  council;  also  the  sewer- 
age contractors,  Ormand  &  Goforth.  I  am 
not  positive  both  of  said  contractors  were 
present.  I  am  certain  one  of  them  was  pres- 
ent. I  think  Mr.  Ormand  was.  The  two 
notes  now  in  question  were  in  the  bands  of 
members  of  the  city  council  when  I  entered 
my  office.  The  mayor  and  myself  were  in- 
structed to  indorse  these  notes.  We  did  so, 
and  I  was  then  instructed  to  carry  the  two 
notes  over  to  the  Greenville  National  Bank, 
and  tender  them  to  the  bank  officials.  Mr. 
Ormand  went  with  me.  When  we  tendered 
the  notes  at  the  bank,  >Ir.  Beattie,  as  its  pres- 
ident, said,  'The  city  council  is  now  in  funds, 
and  let  the  city  lend  the  money  on  these  notes 
to  Messrs.  Ormand  &  Gofortli.'  Mr.  Beattie 
then  said  that  there  was  no  need  for  the  mayor 
and  clerk  and  treasurer  to  indorse  these  notes. 
And  he  then,  and  also  the  cashier,  wrote  the 
words  on  each  note  which  appear  on  the  same 
above  their  official  signatures.  I  then  took 
the  notes  back  to  my  office,  and  the  mayor 
then  erased  his  name,  and  I  erased  mine.  1" he 
city  council  then  ordered  me  to  pay  Ormand 
&  Goforth  $2,500  at  that  time,  and  $1,500 
afterwards.  In  all,  I  paid  Ormand  &  Go- 
forth  $4,000.  This  money  has  never  been 
paid  back  to  the  city  council  of  Greenville. 
Mr.  Ormand  was  present  all  the  time."  On 
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his  cross  examination  he  explained  that  the 
money  was  paid  by  his  checks  on  the  Green- 
ville National  Bank.  The  checks  were  pro- 
duced and  identified  by  the  witness  as  having 
been  obtained  from  the  Greenyille  National 
Bank.  This  witness  also  testified  that  when 
the  bank  officers  put  their  indorsement  on  the 
two  notes  nothing  was  paid  to  them,  and  that 
the  witness  knew  that  the  bank  had  not  ad- 
vanced any  money  on  these  two  notes.  He 
also  testified  that  he  knew  that  Mr.  Williams, 
Mr.  Dunlap.  and  Mr.  Armstrong  were  sureties 
on  the  two  notes.  G.  C.  Ormand  was  sworn 
as  a  witness  for  the  defense.  He  testified  that 
he  was  a  member  and  survivor  of  the  firm  of 
Ormand  &  Goforth;  that  said  firm  had  con- 
tracted to  construct,  and  did  construct,  the 
sewerage  system  for  the  city  of  Greenville; 
that  said  firm  began  work  about  July  81, 1892. 
He  also  testified  that  he  arranged  with  Dunlap. 
Armstrong,  and  Williams  to  sign  the  two  notes. 
It  was  offered  to  read  depositions  made  by 
Hamlin  and  W.  E.  Beattie.  and  also  that  of 
Lawson  K.  Armstrong.  The  court  declined 
to  allow  the  same  read,  on  the  ground  of  ir- 
relevancy. Such  testimony  appears  copied  in 
the  "case." 

As  the  requests  to  charge  appear  in  the 
grounds  of  appeal.  It  will  be  well  to  report 
the  charge  of  the  presiding  judge  and  the 
grounds  of  appeal.  We  will  now  consider  the 
grounds  of  appeal.  The  first  imputes  error 
to  the  circuit  judge  in  allowing  the  witness 
F.  J.  Bostick  to  testify  as  to  what  occurred 
when  the  witness  and  G.  C.  Ormand  went 
with  the  notes  to  the  National  Bank  of  Green- 
ville, to  attempt  their  negotiation  with  said 
bank,  when  its  cashier,  W.  E.  Beattie,  was 
named  as  the  payee  therein,  and  when  the 
defendant  sureties  were  not  present.  It  is  cer- 
tainly true  that  all  the  makers  of  these  two 
notes  placed  the  notes  in  the  hands  of  G.  C. 
Ormand  as  their  agent  to  negotiate  the  same 
with  the  National  Bank  of  Greenyille.  The 
defendants  so  admit  in  their  answer,  and  such 
facts,  except  as  to  Ormand's  agency,  appear 
in  the  notes  themselves.  Why  was  it  not 
competent  for  this  witness,  who  was  present 
as  an  interested  person,  to  detail  what  occurred 
then  in  connection  with  the  attempt  at  the 
negotiation  of  these  notes?  In  fact  the  admis- 
sions of  this  wimess  as  to  what  occurred  then 
is  made  the  basis  of  the  principal  defense  the 
defendants  rely  upon.  The  testimony  was 
relevant  to  the  issues  raised  by  the  pleadings 
themselves,  but,  apart  from  the  pleadings, 
when  notes  such  as  the  present  are  in  issue,  ainy 
testimony  in  the  line  marked  out  by  the  terms 
of  the  notes  is  competent. 

As  to  the  second  exception,  relating  to  the 
competency  of  certain  testimony,  as  pointed 
out  in  the  language  of  the  exception  offered, 
bv  the  witness  Ormand.  The  judge  was 
clearly  right  here.  Ormand  testified  thai  books 
were  kept  by  his  firm,  which  showed  the  con- 
dition of  the  account  of  said  firm  with  i be  dXy 
council  of  Greenville  at  all  times,  and  ibai  his 
knowledge  was  derived  from  such  books,  bui 
that  he  was  unable  to  state  from  his  memorj 
the  condition  and  details  of  such  aocouni; 
also  it  did  not  appear  that  such  books  were 
not  in  exis'ence.  Such  books  were  the  best 
and  proper  evidence  as  to  these  matters.     It 
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"was  not  error  to  deny  this  witness  any  right  to 
speak  of  this  account  from  memory  as  to  the 
same. 

As  to  the  third  exception.  The  witnesses 
Ormand,  Armstrong,  and  Williams  could  not 
testify  as  to  conversations  of  the  makers  of 
these  notes  at  the  time  they  were  signed,  un- 
less it  was  first  proved  that  the  plaintiff,  or 
some  one  or  more  of  its  agents,  were  told  of 
these  conversations  hetween  the  makers. 
There  was  no  effort  to  prove  any  such  knowl- 
edge on  the  part  of  the  city  council  or  its 
agents. 

As  to  the  fourth  exception,  in  relation  to  the 
depositions  of  Hamlin,  Seattle,  and  W.  E. 
Beattie  relating  to  no  consideration  passing 
when  they,  as  officers  of  the  hank,  wrote  their 
Indorsements  without  recourse  upon  the  two 
notes.  The  defendants  had  the  right  to  this 
testimony,  but  it  was  immaterial  error,  because 
the  plaintiff,  through  its  witness  F.  J.  Bostick. 
fully  admitted  that  nothing  was  paid  to  the 
bank  at  the  time  these  indorsements  were  made 
by  its  officers. 

Fifth  exception,  as  to  the  admission  of  the 
deposition  of  Williams,  one  of  the  sureties  to 
tbe  two  notes.  The  circuit  judge  committed  no 
error  in  refusing  to  allow  this  deposition  to 
be  read  in  testimony.  It  related  to  the  conver- 
sation alleged  to  have  occurred  between  the 
makers  when  they  signed  the  two  notes,  and 
no  notice  of  such  conversation  was  brought 
home  to  the  city  council  or  its  agents. 

We  come  now  to  the  alleged  errors  of  the 
circuit  judge  in  his  charge  and  refusals  to 
charge.  It  is  settled  law  that  the  charj^  of 
tbe  judge  must  be  restricted  to  the  issues 
raised  by  the  pleadings  and  the  testimony  in 
the  cause.  That  portion  of  the  Constitution  of 
the  state  which  requires  that  judges  ''shall 
declare  the  law"  means  that  circuit  judges 
shall  declare  the  law  involved  or  necessary  in 
causes  then  on  trial,  and  not  that  judges  shall 
declare  the  whole  of  the  law  embracing  all 
cases,  civil  and  criminal.  What  were  the  is- 
sues tenderkl  by  tbe  pleadings  and  raised  at 
tbe  trial?  First.  That  the  plaintiff  could  not 
hold  the  defendants  to  any  liability  on  tbe 
two  notes  sued  on,  because  the  notes  were  on 
their  face  made  negotiable  by  the  National 
Bank  at  Greenville,  but  were  not  so  negotiated. 
Second.  Because  the  indorsement  by  the  presi- 
dent and  cashier  of  the  Greenville  National 
Bank,  being  without  value,  was  a  nullity,  and 
did  not  and  could  not  carry  title  to  the  notes 
to  the  city  council  of  Greenville.  Third. 
Because,  even  if  such  indorsement  of  said 
bank  was  valid,  the  city  council  were  not 
holders  for  value,  by  reason  of  the  fact  that 
there  was  no  value  paid  by  the  plaintiff  for 
such  notes.  Fourth.  Because  the  city  council 
could  not  be  holders  for  value,  as  against  the 
sureties,  by  reason  of  the  fact  they  took  said 
notes  with  full  notice  of  the  conditions  ex- 
pressed in  the  face  of  said  notes.  Fifth.  Be- 
cause the  city  council  of  Greenville  could  not 
be  the  legal  holders  of  said  notes,  because  of 
a  condition  made  by  the  makers  of  the  notes 
at  the  time  they  signed  the  same,  although  not 
expressed  on  the  face  of  the  notes.  Sixth. 
Because  the  city  council  had  notice  of  the  fact 
that  the  defendants,  except  Goforth,  were 
sureties  only,  and  therefore  it  was  incompe- 
8V  L.  R.  A. 


tent  for  Ormand  &  Goforth  to  vary  the  terms 
of  said  notes  without  the  approval  of  said  sure- 
ties; and,  having  done  so,  the  city  council 
of  Greenville,  as  against  said  sureties,  had  no 
right  to  the  position  of  holders  of  these  notes. 
I  confess,  at  the  outset,  that  this  action,  or 
rather  the  appeal  therefrom,  has  occasioned 
me  profound  concern,  for,  on  the  one  hand, 
the  rights  of  holders  for  full  value  of  negotia- 
ble notes  are  concerned;  and  on  the  other 
hand  the  rights  of  indorsers,  who  claim  that 
their  contract  should  be  restricted  by  the  terms 
actually  employed  by  them  in  the  notes  which 
represent  their  contract,  are  involved;  and,  if 
I  fail  to  mete  out  the  law  merchant  in  this 
cause,  it  is  not  by  reason  of  the  want  of 
careful,  protracted,  and  patient  reflection  on 
my  part.  The  cases  of  Fowler  v.  AUen,  82  S. 
G.*229,  and  SnUivan  v.  Williams,  48  8.  G.  489, 
establish  the  doctrine  in  this  state  that,  when 
the  makers— including  sureties — intrust  a  ne- 
gotiable note  to  one  of  the  makers  to  carry 
out  the  terms  of  the  contract,  he  is  made  the 
agent  of  such  makers.  Now,  I  wish  to  be 
understood  correctly  just  here.  I  do  not  mean 
that  any  general  agency  is  thus  created;  that 
such  an  agent  can  do  anything  and  everything, 
but  such  agent  can  do  everything  within 
the  contemplation  of  the  contract  as  ex- 
pressed therein.  Now,  it  is  admitted  on  all 
hands  that  tbe  firm  of  Ormand  &  Goforth 
were  intrusted  with  these  notes  after  the  par- 
ties had  signed  tbe  same.  What  was  the  ad- 
mitted purpose  of  these  notes?  The  defend- 
ants, in  their  answer,  say  it  was  their  "pur- 
pose of  enabling  the  principal  makers,  Or- 
mand &  Goforth,  to  borrow  money  from  W.  E. 
Beattie,  cashier  of  the  National  Bank  of 
Greenville,  for  the  purpose  of  completing  in  a 
speedy  and  economical  manner  the  sewerage 
work  undertaken  for  said  plain^ff,  then  well 
advanced,  hnd  far  the  eompUtion  of  which  the 
eaid»uretie»hnd  undertaken  by  their  bond."  (Ital- 
ics mine.)  The  contract  for  the  sewerage  work 
was  begun  about  April  1,  1892,  and  completed 
In  September,  1892.  It  is  not  claimed  that 
there  was  any  diversion  of  anv  of  these  funds 
arising  from  the  negotiation  of  these  two  notes. 
It  is  true,in  this  connection,  that  the  defendant 
sureties  in  their  answer  did  claim  that  the 
notes  did  not  yield  to  Ormand  &  Goforth  any 
money,  but  that  the  sum  was  given  as  a  credit 
on  Ormand  <&  €k>forth's  account  with  the  city 
council  of  Greenville  on  the  sewerage  con- 
tract; but  the  testimony  was  absolutely  con- 
vincing in  the  cause  that  $4,000  was  paid  in 
cash  by  the  city  council  of  Greenville  to  Or- 
mand &  Goforth  on  these  two  notes;  so,  in 
the  charge  of  the  judge,  there  was  no  request 
from  defendants  in  reference  to  the  fact  that 
money  was  not  paid  by  the  city  council  of 
Greenville  to  Ormand  &  Goforth  on  these  two 
notes.  Thus  they  left  it  as  a  fact  to  be  deter- 
mined by  the  jury  whether  the  city  council 
paid  value  for  the  notes;  and  by  the  verdict 
of  the  jury  it  was  established  that  the  citv 
council  did  pay  value  for  the  notes.  And  it 
will  appear  by  reference  to  the  requests  to 
charge  that  the  defendant  sureties  made  their 
battle  on  the  ground  that  they  alone  contracted 
in  their  notes'"  for  the  sum  to  be  negotiated  at 
the  Greenville  National  Bank,  and  by  no 
other  person  or  corporation.    We  have  already 
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seen  that  there  was  do  material  diversioa  of 
the  funds  which  it  was  agreed  between  the 
makers  should  be  realized  by  the  negotiation 
of  this  note,  and  that  the  $4,000  named  in  the 
two  notes  was  actually  paid  lo  Ormand  &  60 
forth  b^  the  city  council.  It  remains,  then,  to 
determme  if  the  surety  defendants  are  released 
bv  the  fact  that  the  officers  of  the  bank  at 
Gfreenville  did  not  actually  pay  any  money  or 
receive  any  money.  To  test  this  matter  prac- 
tically, what  would  have  been  the  result  if 
the  city  council  of  Greenville  had  paid  the 
$4,000  without  the  notes  ever  having  been  car- 
ried to  the  National  Bank  of  Greenville?  I 
think,  under  the  authority  of  Pease  v.  Dwiaht, 
ATI  U.  S.  9  How.  190,  12  L.  ed.  399,  the  city 
council  of  Greenville  could  maintain  this  ac- 
tion under  that  decision.  It  was  held  that  the 
statute  of  3  &  4  Anne,  chap.  9,  would  be 
answered  in  case  of  a  note  reciting  in  its  body 
that  ** Walter  Chester  and  Pease,  Chester,  & 
Co..  or  order*'  were  the  payees,  if  only  Pease, 
Chester,  &  Co.,  with  which  firm  Walter  Chester 
was  in  no  wise  connected,  indorsed  said  note, 
and  Walter  Chester  refused  to  indorse  said  note. 
The  principle  affirmed  was  that,  inasmuch  as 
the  plaintiff  D wight.*  who  had  paid  full  value 
for  the  note  upon  the  indorsement  of  it  by  one 
of  the  payees,  to  wit.  Pease.  Chester,  &Co., 
this  decision  was  made4o  answer  the  old  require- 
ments as  to  ownership  of  commercial  paper 
payable  by  "order,"  which  requirements  were 
very  strict  in  the  matter  of  the  indorsement  of 
such  paper,  to  enable  one  as  indorsee  to  main- 
tain his  action.  But  now,  under  the  changes 
wrought  by  our  Code  of  Procedure,  it  is  not 
necessary  that  a  holder  for  value  of  such  paper 
should  have  the  same  indorsed  to  him;  for,  if 
he  is  the  legal  owner  and  holder  of  such  note, 
he  not  only  may  sue,  but  he  alone  can  sue,  ex- 
cept in  case§  of  certain  trusts.  It  seems  to 
me  that,  when  the  indorsement  in  blank  with- 
out recourse  appeared  upon  these  two  notes 
by  the  said  National  Bank  of  Greenville,  al- 
though they  neither  received  nor  paid  a  dol- 
lar therefor,  it  did  not  interfere  with  the 
rights  of  the  surety  makers  of  the  note.  If 
the  bank  had  discounted  the  paper  in  due 
course  of  business,  it  was  in  the  power  of  the 
bank  the  next  minute  to  transfer  such  paper 
to  anyone  else,  so  that  their  indorsement  in 
blank  was  without  actually  discounting  the 
paper  itself  to  enable  a  third  party  (as  the 
city  council  of  Greenville)  to  pay  every  dollar 
to  the  makers,  Ormand  &  Goforth,  to  thereby 
become  the  lawful  owners  >snd  holders  of  said 
paper.  Now,  I  admit  that  the  city  council  of 
Greenville  could  not  have  acquired  those  notes 
except  by  the  payment  of  the  |4,000,  as  con- 
templated by  the  makers;  in  other  words,  they 
could  not  have  taken  that  paper,  and  applied 
it  to  the  payment  of  any  balance  due  to  them 
by  Ormand  &  Goforth  under  this  contract  to 
construct  a  sewerage  system  for  the  city.  It 
seems  to  me  that  the  case  of  Povoell  v.  Wa- 
ters, 17  Johns.  176,  where  A  made  a  note  pay- 
able to  B,  or  order,  was  indorsed  by  B  for 
the  purpose  of  being  discounted  at  a  bank, 
and  negotiated  to  a  third  person  with  a  full 
knowledge  of  the  circumstances,  and  the 
holder  was  allowed  to  recover,  is  fully  up  to 
the  point  involved  in  this  case.  I  am  inclined 
to  hold  that  the  use  of  the  name  of  the  cashier 
89  L.  R.  A. 


of  the  bank  as  payee,  and  also  the  making  of 
the  note  negotiable  at  such   bank,  merely   put 
it  in  the  power  of  these  sureties  to  prevent  any 
diversion  of  such  notes  to  any  other  purp(»e 
than  raising  the  |4,000.      This  was  effected  in 
the  case  of  Dogan  v.  Dubois,  2  Hicb.  Eq.  80. 
It  appears  in  that  case  that  one  Dubois  was  in 
business  at  Union,  in  this  state,   and  desiring 
to  raise  $2,000  in  cash,  he  applied  to  William 
Rice  to  indorse  a  note  for  that  amount  at  a  bank 
in  the  city  of  Columbia.  South  Carolina.  Wbea 
Dubois  applied  to  Hice,   the  note  already  bad 
the  name  of  John  Gist  as  payee  and  indorser 
thereon.    Rice  paid  $2,000  in  cash,  and  earned 
the  note  to  the  bank,  when,  upon  his  indorse- 
ment, the  bank  cashed  the  note  for  him.      Be- 
fore the  maturity  of  this  note,  Dubois  applied 
to  Glenn  and  Shelton  to  indorse  a  new  note, 
also  payable  at  the  bank  for  a  like   sum,   to 
renew  the  first  note,  on  which  John^  Gist  and 
Rice  appeared  as  indorsers.       They  did  so, 
Glenn  being  first  indorser,  and  Shelton  second 
indorser.     This  note  was  sent  by  Dubois  to 
Rice,  who  was  then  in  Columbia,  with  $d0  in 
cash,  directing  said  Rice  to  carry  the  note  to 
the   bank  for  discount  in  substitution   of  the 
first  note     Before  Rice  could  apply  to  the 
bank  with  this  second* note,   Glenn    became 
alarmed  as  to  Dubois,  and  at  once   wrote  to 
the  bank,  refusing  to  stand  as  indorser  on  the 
note  and  also  making  demand  upon  Rice  for 
the  note  he  had  indorsed,  and  in  Rice's  hand». 
as  aforesaid.     Rice  refused  to  deliver  the  note. 
Afterwards  Rice  did.     It  was  found  by  a  jury 
that  John  Gist's  name  on  the  note  was  a  for- 
gery, and  Rice  had  to  pay  the  first  note  to  the 
bank.     Thereupon  Glenn  had  received  a  mort- 
gage from  Dubois  to  protect  him  as  indorser. 
Dubois' general  creditors  attached  his  property. 
and  obtained  judgments  for  their  respective 
debts.     Glenn  and  the  executors  of  Rice  made 
this  agreement:    That  Glenn  would  confess  a 
judgment  for  the  $2,000  note,  and  that  the 
executors  of  I\ice  would  saiisfy  the  same  of 
record  at  once,  but  Glenn  was  to  execute  the 
transfer  of  the  mortgage  Dubois  had  given 
him  to  such  executors.     This    agreement  w^ 
fulfilled.     The  general   creditors  of   Dubois, 
whose  claims  had  been  reduced  to  judgment, 
claimed  that  such  assignment  of  the  morti:age 
by  Glenn  to  the  executors    of  Rice  was  null 
and  void,  as  Glenn  had  not  in  fact  any  claim 
against  Dubois,  and  therefore  Dubois's  mort- 
gage to  Glenn  was  a  nullity.      The  court  held 
that  Glenn,  as  an  accommodation  indorser  on 
Dubois's  note  made  payable  at  the  bank  and  in 
the  hands  of  Rice,  as  Dubois's  agent   for   that 
purpose,  had  a  perfect  right  to  withdraw  from 
his  engagement  as  such  accommodation   in- 
dorser at  any  time  before  the  note  was  nego- 
tiated at  the  bank,  and  also  that  the  note  vstLg 
in  the  hands  of  Rice   purely  as  the  agent   of 
Dubois  to  be  negotiated  at  the  bank  to  renew 
the  old  note,  and  that  Rice  could  not  direct  it 
to  any  other  purposes.     The  court  adjudeed 
that  no  rights  in  Glenn,  as  to  the  mortgage  of 
Dubois  to  him,  had  any  existence.    It  wUl  be 
seen  that  in  the  case  just  considered   no  con- 
sideration passed  from  Rice  to  Dubois   on  the 
second  note;  hence  this  decision  does  not  an- 
tagonize the  position  I  have  taken  in  the  case 
at  bar;  but  this  case  is  authority  for  the  posi- 
tion   that  an  accommodation    mdorser    may 
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-withdraw  bis  name  from  a  note  at  any  time 
before  the  note  is  actually  negotiated.  I  make 
this  observation  to  dispose  of  any  question,  if 
it  had  been  made  (and  it  was  not),  that  the  city 
council  had  no  right  to  withdraw  their  in- 
tended indorsements  as  accommodation  makers 
of  these  notes.  No  actual  negotiation  of  such 
notes  for  value  had  been  made  when  the  mayor 
and  city  clerk  erased  their  names  as  accommo- 
dation indorsers.  But  no  such  question  is 
raised  in  this  case,  and  therefore  this  decision 
is  unwarranted.  I  cannot  agree  that  the  circuit 
Judge  committed  any  error  in  his  charge  as 
pointed  out  in  the  exceptions  here  presented. 

The  last  exceptions  related  to  the  matter  of 
an  increase  in  the  amount  of  the  judgment 
•over  the  verdict  rendered.  This  court,  in  law 
cases,  is  confined,  to  the  correction  of  errors  of 
law  in  the  court  below.  I  see  no  evidence  in 
the  "case"  for  appeal  that  any  such  question 
has  been  presented  to  or  passed  upon  by  the 
-circuit  judge.  This  seems  to  me,  therefore, 
the  first  lime  any  court  bad  its  attention  called 
to  this  matter.  I  must  decline  to  consider  it, 
but  without  prejudice  to  any  application  to  the 
circuit  court  for  a  correction  in  the  amount 
of  the  judgment  in  excess  of  the  verdict.  The 
foregomg  presents  my  own  views  of  the  merits 
of  this  appeal,  and  I  think  the  judgment  of 
this  court  should  be,  it  is  the  judgment  of  this 
<:ourt  that  the  judgment  of  the  circuit  court  be 
aflSrmed.  But  the  majority  of  the  court  think 
otherwise,  and  therefore,  as  the  organ  of  the 
oourt,  I  announce  its  judgment  that  the  judg- 
ment of  the  Circuit  Court  he  reveraed,  but  I  dis- 
-sent  from  that  judgment. 

Mclver»  Ch.  J. : 

I  dissent.  It  must  be  remembered  that  this 
appeal  involves  only  the  rights  of  sureties, 
who,  as  is  well  settled,  are  entitled  to  stand 
upon  the  terms  of  their  contract  as  ex- 
pressed in  the  paper  evidencing  such  contract. 
Here,  by  the  express  terms  of  the  notes,  which 
•constitute  the  only  evidence  of  the  contract 
which  the  plaintiffs  are  seeking  to  enforce,  the 
-appellants  bound  themselves  to  pay  to  W.  E. 
Beattie,  cashier,  or  order,  negotiable  and  pay- 
able at  the  National  Bank  of  Greenville,  South 
Carolina,  a  specified  sum  of  money.  This  ob- 
ligation, by  its  terms,  rendered  appellants 
liable  to  pay  to  said  Beattie,  or  to  any  person 
to  whom  he  might  legally  transfer  such  obliga- 
tion, the  sum  of  money  specified  therein,  and 
did  not  create  any  liability  to  pay  the  same  to 
any  other  person.  When  the  plaintiff  brought 
this  action  to  enforce  performance  of  the  con- 
tract of  appellants,  it  must  not  only  show 
that  appellants  executed  said  notes  (as  to  which 
there  is  no  evidence),  but  it  must  also  show 
that  the  same  have  been  duly  transferred  to 
the  plaintiff  by  the  payee  named  in  said  notes, 
or  some  subsequent  lawful  transferee  thereof; 
and  as  to  this  it  seems  to  me  that  the  plaintiff 
has  failed  to  make  out  its  case.  The  undis- 
puted testimony  introduced  by  the  plaintiff 
itself  shows  that  the  plaintiff  never  acquired  a 
legal  title  to  the  notes.  Beattie  never  acquired  a 
legal  title  to  these  notes,  as  he  expressly  refused 
to  accept  them;  and,  if  he  acquired  no  legal 
litlf ,  I  do  not  see  how  he  could  transfer  any 
title  to  the  plaintiff  through  its  treasurer.  Bos- 
tick,  who  was  the  agent  of  plaintiff  in  the  trc^ns- 
:89  L.  R.  A. 


action;  and  notice  to  the  aeent  was  notice  to 
the  principal.  The  plaintiff  cannot,  therefore, 
claim  to  be  an  innocent  holder  for  value,  with- 
out notice.  If  plaintiff  had  acquired  these 
notes  in  the  regular  course  of  business,  without 
notice,  then  the  result  would  perhaps  be  differ- 
ent. Of  course,  if  Ormand  <&  Go  forth  received 
the  money  specified  in  the  notes  from  the  plain- 
tiff, as  the  testimony  seems  to  show,  then  they 
would  be  liable  upon  that  ground;  but  not  so 
as  to  appellants,  who  are  mere  sureties,  and 
can  only  be  held  liable  on  their  contract  as  they 
made  it.  They  could  not  be  held  liable  to 
Beattie,  because  he  never  accepted  the  notes, 
and  never  made  any  contract  with  them,  and 
they  cannot  be  held  liable  to  any  person  to 
whom  be  transferred  the  notes  without  author- 
ity, who  had  notice  of  such  want  of  authority. 

Gary,  A,  J.: 

As  I  do  not  concur  in  the  opinion  of  Mr. 
Justice  Pope,  I  will  state  briefly  the  grounds  of 
my  dissent.  After  the  notes  were  signed  by  Or- 
mand &Goforth  as  principals  and  R.  J.  Dunlap, 
L.  R.  Williams,  and  L.K.  Armstrong  as  sureties, 
they  were  indorsed  by  W.  W.  Gilreath,  mayor, 
and  T.  J.  Bostwick,  clerk  and  treasurer,  of  the 
city  of  Greenville,  by  authority  of  the  city 
council  of  Greenville.  The  plaintiff  thus  be- 
came a  cosurety  with  other  sureties  who  had 
signed  the  notes.  At  the  time  the  city  council 
of  Greenville  indorsed  the  notes  as  aforesaid,  it 
knew  that  R.  J.  Dunlap.  L.  R.  Williams,  and 
L.  K.  Armstrong  were  sureties  on  said  notes. 
When  Hamlin  Beattie,  as  president,  and  W.  £. 
Beattie.  as  cashier,  of  the  National  Bank  of 
Greenville,  indorsed  the  notes  in  the  manner 
set  forth  in  the  opinion  of  Mr.  Justice  Pope, 
the  city  council  of  Greenville  was  a  cosurety 
with  other  sureties.  It  was  after  the  notes 
were  indorsed  by  Hamlin  Beattie  and  W.  E. 
Beattie  as  aforesaid  that  the  city  council  of 
Greenville  erased  its  indorsements  upon  the 
notes.  As  the  plaintiff  was  a  cosurety  with 
the  other  sureties  at  the  time  it  alleges  in  the 
complaint  that  it  became  the  lawful  owner  and 
holder  of  SMid  notes,  his  honor,  the  presiding 
judge,  was  in  error  in  charging  the  jury:  ''If 
you  believe  the  testimony  of  the  plaintiff  that 
these  notes  were  executed  by  Ormand  ife  Go- 
forth  as  principals,  and  that  these  other  de- 
fendants signed  as  sureties;  that  the  note  was 
a  negotiable  note  (that  is,  a  note  not  sealed), 
made  payable  to  W.  E.  Beattie  as  cashier,  and 
Beattie  indorsed  that  note,  and  the  city  council 
of  Greenville  advanced  the  money  for  the  value 
of  the  note,— then  I  charge  you.  as  matter  of 
law,  that  the  city  council  of  Greenville  is  en- 
titled to  recover  the  full  amount  they  have 
asked  for  here."  Under  this  charge  the  iury 
had  the  right  to  render  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  mentioned  in  the 
notes,  alt  hough  they  might  have  believed  from 
the  testimony  that  the  plaintiff  was  liable  to  a 
cosurety.  Furthermore,  whatever  other  rights 
the  plaintiff  may  have  acquired  in  the  notes,  it 
did  not  become  the  lawful  owner  and  holder 
thereof  by  the  indorsement  of  the  ofllcers  of 
the  national  bank  of  Greenville,  as  alleged  in 
the  complaint,  for  the  following  reasons:  The 
notes  were  executed  for  the  purpose  of  raising 
money  by  discount,  which  fact  was  known 
both  to  W.  E.  Beattie,  cashier,  and  the  plain- 
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tiff  herein.  As  W.  E.  Seattle,  cashier,  did  not 
discount  the  notes,  which  was  the  condition 
upon  which  he  was  to  become  the  lawful 
owner  and  holder  thereof,  he  did  not  acquire 
such  rights;  and,  as  the  plaintiff  bad  notice  of 
these  facts,  it  could  not  become  the  lawful 
owner,  and  holder  of  these  notes  by  the  in- 
dorsement of  W.  E.  Beat  tie,  cashier,  as  alleged 
in  the  complaint.    W.  E.  Beattie,  cashier,  oc- 


cupied the  position  of  the  payee  of  a  note  in 
possession  thereof  without  oonsideratioD,  and 
therefore  void.  The  plaintiff,  with  knowledge 
of  these  facts,  could  not,  by  the  indorsement  of 
W.  E.  Beattie.  cashier,,  become  the  lawful 
owner  and  holder  thereof.  I  therefore  think 
the  judgment  of  the  circuit  court  should  t>e 
reversed,  and  the  case  remanded  tathat  court 
for  a  new  trial. 


SOUTH   DAKOTA    SUPREME   COURT. 


Re  Proceeding  to  Disbar  Joe  EIRBY. 
( 8.  D ) 

!•  An  order  for  aA  attorney  at  law  to 
■how  caose  why  be  should  not  l)e  disbarred  Is 
not  a  process  within  the  meaninir  of  a  constitu- 
tional provision  requiring  process  to  be  in  the 
name  of  the  state. 

£•  A  Btatote  proTidinir  for  disbarment 
of  an  attorney  when  he  has  been  convicted 
of  felony  or  misdemeanor  involvinff  moral  tmrpi- 
tude  is  not  repealed  by  a  subsequent  one  au- 
thorizing his  disbarment  for  cause  shown,  al- 
though one  section  of  the  latter  statute  provides 
that  when  he  is  charged  with  embezzlement  or 
other  professional  misconduct  he  shall  be  ordered 
to  show  cause  why  be  shall  not  be  disbarred,  and 
the  matter  shall  be  referred  to  a  committee  for 
hearing. 

8*  An  attorney  convicted  of  an  offense 
punishable  by  imprisonment  in  the  penitentiary 
is  guilty  of  felony  within  the  meaning  of  a  stat- 
ute authorizing  disbarment. 

4.  Receiving  property  of  the  i^vem- 
mentff  knowing  it  to  have  been  stolen,  with  in- 
tent to  convert  the  same  to  one's  own  use  is  an 
offense  involving  moral  turpitude. 

6.  A  properly  authenticated  record  of 
conviction  of  crime  in  a  Federal  court  may  by 
statute  be  made  admissible  in  a  proceeding  to 
disbar  the  accused  as  an  atttorney  in  a  state 
court. 

6.  A  proceedings  for  disbarring^  an  attor- 
ney is  a  civil  proceeding. 

7.  A  writ  of  error  and  snpersedeae  in  a 
proceeding  in  which  an  attorney  has  been  con- 
victed of  felony  are  matters  of  defense  which  he 
must  prove  In  a  proceeding  to  disbar  him  on  ac- 
count of  the  conviction. 

8.  The  effect  of  a  conviction  of  felony  as 
a  ground  for  disbarring  an  attorney  is  not  an- 
nulled by  a  writ  of  error  and  supersedeas. 

On  rehearing. 
9*   Persons  who  institute  proceeding^  to 
disbar  an  attorney  are  entitled  to  their  costs 
as  against  him  in  case  the  proceeding  is  success- 
ful. 

(November  22, 1887.) 

ORIGINAL  PROCEEDINGS  to  disbar  Joe 
Kirby.  Disl>arment  decreed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  C.  6.  Hartley  and  A.  B.  Kitt- 
red^  for  accusers. 
Mr.  JoeKirbv,  in  propria  persona: 
This  court  erred  in  holding  that  a  "convic- 


tion" was  had  within  the  meaning  of  §  478^ 
Comp.  Laws,  regardless  of  the  appeal  there- 
from pending,  and  supersedeas  granted. 

Where  we  adopt  a  statute  from  a  sister  state, 
we  likewise  adopt  the  interpretation  which  it 
has  there  received.  Although  the  statute  is 
taken  bodily  from  California,  your  boDors  re- 
fuse to  follow  the  interpretation  placed  t hereon 
by  the  highest  court  of  that  state. 

People  V.  Treadwell,  06  Cal.  400. 

Comp.  Laws,  §  2559  reads:  ' •Divorces  may 
be  granted  for  any  of  the  following  causes: 
.     .     .    Conviction  of  Felony." 

According  to  the  line  of  reasoning  your 
honors  have  adopted  in  an  action  for  divorce,. 
based  on  this  statutory  ground,  the  question 
would  not  be  the  guilt  of  the  defendant  but 
the  conviction.  No  other  court  has  ever,  un- 
der such  a  statute,  taken  such  a  view. 

Vinsant  v.  Vinsant^  49  Iowa,  639:  Riters  v. 
Bivers,  60  Iowa,  87«;  1  Nelson,  Divorce  & 
Separation,  §  361. 

This  court  erred  in  holding  that  the  instru- 
ment by  which  it  was  sought  to  gain  jurisdic- 
tion of  me  was  not  a  process. 

Tou  may  call  this  original  instrument  what 
you  wish,  a  summons,  a  citation,  original  no- 
tice, order,  or  otherwise,  but  it  still  remains  a 
process,  and  as  such  must  issue  in  the  name  of 
the  state. 

S.  D.  Const,  art.  5,  g  38. 

Such  constitutional  provision  is  mandatory. 

19  Am.  &  Eng.  Enc.  Law,  p.  222;  State  v. 
Bazledahl,  2  N.  D.  521, 16  L.  R.  A.  150;  Man- 
ville  V.  BaUle  Mountain  Smelt.  Co,  17  Fed. 
Rep.  127:  Cooley,  Const.  Lim.  6th  ed.  98; 
Black,  Const.  Law.  770;  MiddUton  Paper 
Co.  V.  Rock  River  Paper  Co.  19  Fed.  Rep. 
252;  Hinkley  v.  St.  Anthony  FnUs  Water 
Power  Co.  9  Minn.  55;  Boyd  v.  Chesapeake  d- 
0.  Canal  Co.  17  Md.  195,  79  Am.  Dec  646; 
McLayghlin  v.  Wheeler,  2  8.  D.  379;  Weiskaph 
V.  Dmie,  V6  Fla.  22;  Falvey  v.  Jones,  80  Ga. 
130. 

I  hardly  think  this  court  will  be  asked 
to  say  that  my  right  to  practice  law  was  not  a 
valuable  right— was  not  a  property  right — ^and 
was  a  right  of  which  I  could,  legally,  be  in  no 
manner  deprived  except  by  due  process  of  law. 

PeopU  V.  Turner,  1  Cal.  151,  52  Am.  Dec. 
295:  FUteher  v.  Daingerfield,  20  Cal.  430; 
Weeks,  Attorneys  at  Law,  §  80,  p.  156. 

This  court  erred  in  holding  that  a  conviction 
in  the  Federal  court  was  such  a  conviction  as 


Note.— As  to  the  necessity  of  bad  or  fraudulent 
motive  to  Justify  disbarment  of  an  attorney,  see 
State,  Fowler,  v,  Finley  (Fla.)  18  L.  tt.  A.  401,  and 
note. 
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As  to  disbarment  of  attorneys  ffenerally,  see  also 
Fairfield  County  Bar.  Fessenden,  v.  Taylor  (Conn.V 
18  L.  R.  A.  767,  and  oases  in  note. 
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is  contemplated  by  law  for  disbarment  of  an 
attorney. 

The  conviction  contemplated  by  such  a  stat- 
ute is  a  conviction  under  the  laws  of  this  state. 

Klutts  y.  Klutts,  6  Sneed,  428;  MarHn  v. 
Martin,  47  N.  H.  58;  Leonard  y.  Leonard,  151 
Mass.  151,  6  L.  K  A.  682:  Bishop,  Written 
Laws,  §  141;  1  Bishop,  Marr.  Diy.  <&  Sep. 
§  1808. 

HanejTf  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  commenced  in  this 
court  for  the  purpose  of  having  the  name  of 
the  accused  stricken  from  the  roll  of  attorneys 
and  counselors  of  this  court,  and  his  license 
revoked,  or  to  have  him  suspended  from  prac- 
tice for  such  time  as  shall  seem  just.  A  veri- 
fied accusation  was  presented  to  the  court  by 
A.  B.  Eittredge,  Esq..  and  C.  G.  HarUe^, 
Esq.,  attorneys  and  counselors  at  law  of  this 
court,  wherein  it  is  alleged  that  the  accused, 
who  is  an  attorney  and  counselor  at  law  of 
this  court,  was  on  October  80,  1896.  dul^  in- 
dicted in  the  United  States  district  court  within 
and  for  the  District  of  South  Dakota,  charged 
with  the  crime  of  receiving  property  of  the 
United  States  with  intent  to  convert  the  same 
to  his  own  use  and  gain,  knowing  the  same  to 
have  been  stolen,  to  which  charge  he  pleaded 
not  ^ilty;  that  on  June  12,  1897,  he  was  duly 
convicted  by  a  verdict  of  a  jury  of  the  crime 
charged;  that  on  June  25,  1897,  he  was  duly 
sentenced  to  be  imprisoned  at  hard  labor  in  the 
penitentiary  at  Sioux  Falls,  in  this  state,  for 
the  period  of  two  years;  that  such  conviction 
and  sentence  are  still  in  force  and  effect;  and 
that  the  crime  for  which  he  was  convicted 
is  a  felony,  and  one  involving  moral  turpitude. 
To  such  accusation  was  attached  a  duly  au- 
thenticated copy  of  the  record  of  such  convic- 
tion. Upon  reading  and  filing  such  accusation 
and  authenticated  copv  of  the  record  of  such 
conviction,  this  court  issued  an  order  requir- 
ing the  accused  to  show  cause  on  the  first  day 
of  the  present  term,  before  this  court,  why  he 
should  not  be  suspended  or  disbarred  from 
practising  as  an  attorney  at  law,  and  directing 
the  clerk  of  this  court  to  forthwith  serve  upon 
and  deliver  to  the  accused  a  duly  certified 
copy  of  such  order  and  accusation.  In  re- 
sponse to  this  order  the  accused  appeared 
specially,  and  objected  to  the  court  assuming 
jurisdiction  for  the  following  reasons:  (1) 
Such  proceeding  does  not  appear  to  be  prose- 
cuted by  either  the  public,  state,  or  an  indi- 
vidual; (2)  the  process  under  which  it  is  sought 
to  bring  the  accused  into  court  is  not  issued  in 
the  name  of  the  state,  nor  in  tbe  name  of  any 
private  individual  nor  any  public  prosecutor. 
He  also  objected  to  A.  B.  Eittredge  **purport- 
iDg  to  appear  and  argue  this  matter,  for  the 
reason  he  does  not  appear  in  behalf  of  any 
client  or  otherwise."  The  order  to  show  cause 
is  preceded  by  these  words:  * 'State  of  South 
Dakota.  In  the  Supreme  Court.  April  Term, 
A.  D.  1897.  In  Re  Proceeding  to  Disbar  Joe 
Kirby  as  an  Attorney  at  Law."  The  forego- 
ing objections  were  overruled;  a  majority  of 
the  court  being  of  the  opinion  that  the  order 
to  show  cause  issued  in  this  proceeding  is  not 
a  process,  within  the  meaning  of  §  88,  art.  5. 
of  the  state  Constitution.  In  this  ruling  I  did 
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not  concur,  thinking  that  the  order  to  show 
cause  should  have  contained  the  words,  "The 
state  of  South  Dakota  sends  greeting  to  Joe 
Eirby,"  and  that  it  should  be  amended  by  in- 
serting such  words.  Const,  art  5,  §  88^, 
Comp.  Laws,  §  4807;  MUeheU  v.  Conleif,  13 
Ark.  414;  McJ^adden  v.  Fortier,  20  111.  509. 
In  any  event,  the  ruling  did  not  prejudice  the 
rights  of  the  accused  in  any  substantial  re- 
spect. He  received  due  notice,  a  copy  of  the 
accusation,  and  was  eiven  ample  opportunity 
to  appear  and  defena.  Thereupon  the  ac- 
cused demurred  to  the  accusation  upon  the 
following  grounds:  **(1)  The  same  ;does  not 
state  facts  sufficient  to  constitute  a  cause  of . 
action:  (2)  that  the  court  has  no  jurisdiction  of 
this  demurrant;  and  (8)  that  said  accusation 
shows  on  its  face  facts  which  entitle  the  de- 
murrant to  his  discharge."  Decision  upon  the 
demurrer  was  reserved,  and  the  accused  filed 
an  answer,  wherein  it  is  admitted  that  Messrs. 
Eittredge  and  Hartley  are  citizens  and  resi- 
dents of  the  countv  of  Minnehaha  and  state  of 
South  Dakota,  duly  admitted  to  practise  as  at- 
torneys and  counselors  at  law  in  this  court; 
that  accused  is  a  resident  of  Minnehaha  county, 
in  this  state,  and  has  been  duly  admitted  to- 
practice  as  an  attorney  and  counselor  at  law 
in  this  court.  The  answer  denies  each  and 
every  allegation  of  the  accusation  not  expressly 
admitted,  and  alleges  "that  upon  said  sen- 
tence being  pronounced  in  the  saia  district  court 
of  the  United  States,  a  large  number  of  excep- 
tions having  been,  during  the  progress  of  the 
trial,  taken,  settled, and  certified  by  the  judge  of 
said  court,  the  said  court  and  judge  thereoi,  by 
writ  of  error  duly  and  legally  issued  from  the 
Supreme  Court  of  the  United  Stales,  was  re- 
quired to  certify  said  exceptions  and  proceed- 
ings to  the  said  supreme  court  as  provided  by 
law,  in  order  that  the  action  of  the  trial  court 
might  be  reversed  and  reviewed;  and  there- 
upon the  trial  court  and  judge  thereof  did 
find  that  there  was  probable  cause  to  believe 
that  error  had  been  committed  upon  said  trial, 
and  that  the  action  of  said  trial  court  should 
be  reversed,  and  thereupon  the  said  trial  court 
did  issue  a  supersedeas,  and  thereby  did  stay 
said  judgment,  sentence,  and  all  the  force  and 
effect  thereof,  which  appeal  is  still  undeter- 
mined and  pending."  Upon  the  trial  an  au- 
thenticated transcript  of  the  record  of  convic- 
tion alleged  in  the  accusation  was  offered  in 
evidence,  to  which  the  following  objectiona 
were  made:  (1)  It  is  irrelevant  to  tbe  issues, 
incompetent,  and  does  not  purport  to  be  all 
the  proceedings;  (2)  the  record  of  such  pro- 
ceedings cannot  be  proved  bv  an  authenticated 
copy  in  this  criminal  action,  but  must  be 
proved  by  common-law  evidence.  These  ob- 
jections were  overruled,  and  the  following  ad- 
mission entered  of  record:  ''It  is  ^admitted 
that  on  or  about  June  25,  1897,  the  accused 
sued  out  a  writ  of  error,  in  the  case  of  the 
United  States  against  him,  to  the  Supreme 
Court  of  the  United  States,  and  that  thereupon 
Hon.  John  E.  Carland,  judge  of  the  United. 
States  district  court,  granted  a  supersedeas 
therein."  No  other  evidence  was  offered  or, 
received. 

So  far  as  it  is  applicable  to  this  proceedings 
Comp.  Laws,  §  473,  reads  thus:  ''The  follow- 
ing are  sufficient  causes  for  revocation  or  sus> 
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peDsion:  (1)  When  he  [an  attorney]  has  been 
convicted  of  a  felony,  or  of  a  misdemeanor 
involviDg  moral  turpitudCp  in  either  of  which 
cases,  the  record  of  conviction  is  conclusive 
evidence/'  It  is  contended  that  this  section 
was  repealed  by  chapter  21,  Laws  1898. 
Comp.  Laws,  §^  468-480,  inclusive,  were  form- 
erly chapter  18  of  the  Political  Code,  the 
subject  of  such  chapter  being  * 'Attorneys  and 
Counselors  at  Law."  They  provide  what  per- 
sons may  practice,  how  tbev  shall  be  admitted, 
and  the  oath  to  be  taken;  define  tbe  duties  and 
powers  of  attorneys;  create  and  regulate  an 
attorney's  lien;  prohibit  any  attorne^r  from 
being  a  surety  in  any  suit  instituted  in  tbis 
state;  provide  for  suspending  and  revoking 
his  license,  designate  certain  causes  as  suffi- 
cient for  sobdoine;  and  prescribe  the  procedure 
in  such  cases.  The  act  of  1893  provides  who 
shall  practise,  and  how  persons  shall  be  ad- 
mitted; prescribes  the  same  oath,  with  certain 
verbal  modifies tions  required  by  the  change 
from  a  territorial  condition  to  that  of  state- 
hood; provides  for  suspension  and  disbarment, 
«nd  the  procedure,  ''when  an  affidavit  charging 
an  attorney  with  embezzlement,  or  other  pro- 
fessional misconduct,  is  filed  in  the  circuit  or 
supreme  court."  It  expressly  repeals  all  acts 
and  parts  of  acts  in  conflict  with  itself.  Evi- 
dently, it  was  not  intended  that  this  act 
should  replace  all  of  chapter  18  of  the  Pollti- 
'  cal  Code.  The  later  law  cannot  be  regarded 
as  a  revision  of  the  entire  subject.  It  would 
be  unreasonable  to  infer  that  the  lei^islature 
would  repeal  the  sections  definlDg  the  duties, 
powers,  and  liens  of  lawyers,  without  enact- 
ing something  to  take  their  place.  As  indi- 
-cated  bv  its  language,  the  legislature  clearly 
iDtended  to  repeal  such  parts  of  the  then  ex- 
isting statute  "as  are  in  conflict  with  the  act," 
tind  only  such.  The  later  law  provides  that 
this  court  shall  have  power  to  strike  the  name 
of  any  attorney  or  counselor  from  its  roll,  and 
to  revoke  his  license,  or  to  suspend  him  from 
practice  for  such  time  as  shall  seem  just,  "for 
cause  shown."  Laws  1893,  chap.  21,  §  8.  Is 
it  in  conflict  with  this  provision  to  declare 
that  conviction  of  a  felony  or  of  a  misde- 
<meanor  involving  moral  turpitude  is  a  suffi- 
cent  cause  for  revocation  or  suspension?  Cer- 
tainly not.  Section  9  of  the  act  is  as  follows: 
**When  an  affidavit  charging  an  attorney 
with  embezzlement,  or  other  professional  mis- 
■conduct,  is  filed  in  the  circuit  or  supreme 
court,  it  shall  order  such  attorney  to  show 
cause  why  he  should  not  be  suspended  or  dis- 
barred from  practice  and  on  the  return  of 
such  order,  the  hearing  of  all  matters  pertain- 
ing thereto  shall  be  referred  to  a  committee 
of  three  reputable  attorneys  and  counselors  of 
the  supreme  court,  and  judgment  shall  be  ren- 
dered on  its  report."  Whether  or  not  this 
section  prescribes  the  procedure  in  all  disbar- 
ment or  suspension  proceedings  will  not  be 
-decided,  because  it  is  not  involved  in  the  case 
at  bar.  Whatever  may  be  the  conclusion 
when  that  question  is  presented,  it  cannot  be 
successfully  contended  that  the  section  was  in- 
tended to  limit  the  powers  of  the  courts  to  the 
causes  mentioned  therein.  In  construing  any 
statute,  it  is  the  duty  of  the  court  to  consider 
tbe  entire  enactment,  and,  if  possible,  give  ef- 
fect to  all  parts  of  it.  Assuming,  without  de- 
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ciding,  that,  as  coiftended  for  by  the  accused, 
where  the  legislature  has  specified  ceruin 
causes  for  disbarment  or  suspension,  they  are 
exclusive,  if  §  9  was  intended  to  embrace  all 
such  causes,  g  8  should  empower  this  court  lo 
revoke  or  suspend  when  it  has  been  shown 
that  an  attorney  has  been  guilty  of  "embez- 
zlement or  other  professional  misconduct'* 
Were  it  shown  that  an  attorney  has  been  con- 
victed of  robbery,  there  would  certainly  be 
"cause  shown"  for  revoking  his  license,  yet 
he  would  not  be  guilty  of  '^embezzlement  or 
other  professional  misconduct."  This  court 
has  frequently  held  that  repeals  by  implica- 
tion are  not  favored.  The  conclusion  is  irre- 
sistible that  Comp.  Laws.  §  473,  has  not  been 
repealed. 

The  contention  that  the  crime  of  which  ac- 
cused was  convicted  is  neither  a  felony  nor  a 
misdemeaner  involving  moral  turpitude, 
within  the  meaning  of  §  473,  is  untenable. 
''Felony."  as  therein  employed,  must  be  given 
the  definition  given  the  word  by  the  territorial 
legislature:  "A  crime  which  is  or  may  be  pun- 
ishable with  death  or  by  imprisonment  in  the 
territorial  prison."  Comp.  Laws,  §  0204.  It 
means,  in  ordinary  language,  a  penitentiary 
offense.  This  view  is  consonant  with  sound 
reason.  Courts  should  not  be  required  to 
recognize  as  attorneys  persons  who  are  con- 
fined in  state  prisons.  Again,  tbe  accused 
has  been  convicted  of  a  crime  involvinar 
"moral  turpitude."  "Everything  done  con- 
trary to  justice,  honesty,  modesty,  or  good 
morals  is  said  to  be  done  with  turpitude." 
2  Bouvier,  Law  Diet.  759.  If  it  is  not  dishonest 
and  contrary  to  good  morals  to  receive  prop- 
erty of  another  and  convert  it  to  one's  own 
use  and  gain,  knowing  it  to  have  been  stolen, 
we  are  at  a  loss  to  know  of  what  honesty  and 
good  morals  consist. 

The  objections  to  the  introduction  of  tbe 
record  of  the  Federal  court  were  properly  over- 
ruled. The  material  allegations  of  tbe  ac- 
cusation are,  in  effect,  admitted  by  the  an- 
swer; the  transcript  is  properly  authenticated; 
it  contains  all  the  proceedings  necessary  to  su^ 
tain  the  accusation;  the  writ  of  error  and 
supersedeas  are  matters  of  defense  that  the  ac- 
cused should  have  been  prepared  to  prove, 
and  this  is  not  a  criminal  action.  Concerning 
the  character  of  such  proceedings,  the  author- 
ities are  conflicting.  The  Supreme  Court  of 
the  United  States,  in  a  case  wherein  the  sub- 
ject is  exhaustively  discussed,  and  numerous 
authorities  are  cited,  reaches  what  we  regard 
as  the  correct  conclusion.  The  following  lan- 
guage of  that  learned  court  is  quoted  with  ap- 
proval: *'The  proceeding  is,  in  its  nature, 
civil,  and  collateral  to  any  criminal  prosecu- 
tion by  indictment.  The  proceeding  is  not 
for  the  purpose  of  punishment,  but  for  ite 
purpose  of  preserving  the  courts  of  justice 
from  the  official  ministration  of  persons  unfi: 
to  practice  in  them.  Undoubtedly  the  power 
is  one  that  ought  always  to  be  exercised  with 
great  caution,  and  ought  never  to  be  exercised 
except  in  clear  cases  of  misconduct,  which  af- 
fect the  standing  and  character  of  the  party  as 
an  attorney.  But  when  such  a  easels  shown  to 
exist,  the  courts  ought  not  to  hesitate,  from 
sympathy  with  the  individual,  to  protect 
themselves  from  scandal  and  contempt,  and 
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the  public  from  prejudice,  by  removing  ffrossly 
improper  persons  from  participation  in  the  ad- 
ministration of  the  laws.  The  power  to  do 
this  is  a  rightful  one;  and,  when  exercised 
in  proper  cases,  is  no  violation  of  any  consti- 
tutional provision."  ExparU  Wall,107  D.  8. 
288,  27  L.  ed.  562.  In  this  jurisdiction  it  has 
long  been  the  practice  to  review  civil  actions 
on  appeal,  and  criminal  actions  by  writ  of 
error.  Under  chapter  18,  Pol.  Code,  proceed- 
ings to  suspend  or  disbar  in  the  district  court 
were  taken  to  the  supreme  court  on  appeal; 
-and  under  chapter  21,  Laws  1893,  proceedings 
to  suspend  are  subject  to  appeal  to  this  court. 
Comp.  Laws.  §  477;  Laws  1898,  chap.  21,  §  8. 
While  not  conclusive,  this  legislation  indicates 
that  the  territorial  and  state  legislatures  re- 
garded such  proceedings  as  being  of  a  civil 
nature.  If  the  proceeding  is  of  a  civil  nature, 
it  was  competent  for  the  legislature  to  provide 
that  a  record  of  conviction  shall  be  evidence 
therein.  As  accused  did  not  offer  to  contra- 
dict tbe  record  by  other  evidence  it  is  unneces- 
sary to  decide  whether  it  should  be  regarded 
as  conclusive. 

Finally,  it  is  contended  that  by  reason  of 
the  writ  of  error  and  supersedeas  the  judgment 
of  the  Federal  court  is  ineffectual  for  any  pur- 
pose, and  will  not  warrant  disbarment  or  sus- 
pension untjl  it  shall  have  been  afQrmed.  In 
•discussing  this  proposition,  it  will  be  assumed 
that  the  Supreme  Court  of  the  United  States 
acquired  jurisdiction  of  tbe  criminal  action, 
and  that  such  action  is  now  pending  therein. 
Regarding  civil  actions,  it  is  held  in  numerous 
cases  that  the  perfecting  of  an  appeal  suspends 
the  operation  of  a  judgment  as  an  estoppel, 
and  renders  it  no  longer  admissible  as  evidence 
in  any  controversy  between  the  parties.  There 
are  other  equally  respectable  authorities  which 
support  the  doctrine  that  an  appeal,  with 
proper  bond  to  stay  proceedings,  merely  sus- 
pends the  right  to  execution,  but  leaves  the 
judgment,  until  annulled  or  reversed,  binding 
upon  the  parties,  as  to  every  question  directly 
decided.  Freeman,  Judgm.  §  328;  Willard  v. 
Ostrander,  51  Kan.  481.  In  California,  under  a 
statute  identically  the  same  as  that  in  this  state, 
which  provides  that  "an  aciion  is  deemed  to 
be  pending  from  the  time  of  its  commence- 
ment until  its  final  determination  upon  appeal 
or  until  the  time  of  appeal  has  passed,  unless 
the  judgment  be  sooner  satisfied/'  it  is  held 
that  a  judgment  is  not  final  until  the  time  of 
appeal  has  expired,  and  until  then  it  is  no  evi- 
dence of  the  facts  thereby  adjudged.  Comp 
Laws,  §  5348;  Re  BlyVie,  99  Cal.  472.  But  it 
will  be  observed  that  this  decision  relates  to 
judgments  in  civil  actions.  We  are  dealing 
with  the  effect  of  a  judgment  in  a  criminal 
action  upon  the  rights  of  tbe  defendant  therein 
to  practice  law  after  conviction,  while  such 
action  is  pending  in  an  appellate  court  upon 
writ  of  error.  If  afiSrmed,  tbe  original  judg 
ment  will  be  enforced.  Execution  is  suspended 
by  the  supersedeas,  but  the  judgment  remains 
until  reversed  or  modified,  and  it  is  clearly 
competent  for  the  legislature  to  declare  what 
effect  it  shall  have  from  the  time  it  is  rendered. 
SShould  this  court  follow  the  decisions  in  Cali- 
fornia, and  hold  that,  because  of  the  statute 
•quoted,  judgments  in  civil  actions,  pending 
upon  appeal,  are  not  evidence  of  the  facts 
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thereby  adjudged,  it  would  do  so  because  the 
legislature  has  established  that  rule  of  evi- 
dence; and  it  would  be  the  duty  of  the  court 
to  ascertain  from  the  statute  what  rule  has 
been  in  like  manner  established  for  tbe  trial  of 
proceedings  to  disbar  or  suspend  attorneys. 
Its  language  is  as  follows:  "  When  he  has 
been  convicted  .  .  .  :the  record  of  conviction 
is  conclusive  evidence."  Comp.  Laws,  §  473. 
The  que-stion  of  guilt  is  not  involved.  Con- 
viction is  cause  for  disbarment  or  suspension. 
The  fact  of  conviction  is  alone  in  issue,  and 
the  record,  the  legislature  declares,  shall  be 
conclusive  evidence  of  that  fact.  The  mate- 
rial inquiry  is  simply  this:  Has  the  accused 
been  convicted?  The  term  *'  conviction,"  in 
its  most  common  use,  signifies  the  finding  of 
the  jury  that  tbe  prisoner  is  guilty,  but  we 
think  it  is  used  in  the  statute  under  discus- 
sion as  implying  the  judgment  of  a  court 
upon  a  conviction  or  confession  of  guilt.  Com. 
V.  OorJiam,  99  Mass.  420.  Then  the  fact  of 
conviction  has  been  established  in  this  proceed- 
ing in  the  manner  prescribed  by  the  statute. 
The  existence  of  that  fact  is  sufllcient  cause 
for  suspension  or  disbarment.  In  a  proceed- 
ing like  the  one  at  bar,  under  statutes  sub- 
stantially the  same  as  those  in  this  state, 
the  supreme  court  of  California  holds  that 
while  the  criminal  action  is  pending  upon  ap- 
peal there  is  no  judgment  capable  of  being 
carried  into  effect,  that  it  is  within  the  range 
of  possibilities  that  the  judgment  may  be  re- 
versed, and  that  "  there  is  not  such  a  final 
conviction  against  the  defendant  as  the  law 
contemplates,  to  justify  his  removal."  People 
V.  TreadweU.  66  Cal.  400. 

With  all  due  respect  to  that  learned  court, 
we  must  decline  to  follow  its  decision  in  this 
case.  Its  conclusion  seems  to  be  based  upon 
the  clearly- erroneous  assumption  that  the 
judgment  in  the  criminal  action  will  be  re- 
versed, and  it  interpolates  into  the  statute  the 
word  **  final."  If  the  court  had  jurisdiction 
to  try  the  criminal  action,  the  presumption  is 
that  its  judgment  is  right  and  will  not  be  re- 
versed. Beyond  this,  we  think  that  the  Cali- 
fornia court  fails  to  observe  the  real  issue  of 
fact  involved  in  the  proceeding  before  it.  As 
heretofore  sugc:ested,the  issue  was  not  whether 
the  defendant  was  guilty  of  the  crime  charged 
in  the  criminal  action,  but.  was  he  convicted? 
That  court  might  possibly  say  that  the  judg- 
ment was  not  evidence  of  the  fact  of  defend- 
ant's guilt,  but  it  could  not  say  it  was  not  evi- 
dence of  the  fact  that  he  had  been  convicted. 

Suflacient  cause  having  been  shown  for  the 
suspension  or  disbarment  of  the  accused,  it  is 
the  conclusion  of  the  court  that  his  name 
should  be  stricken  from  the  roll  of  attorneys 
and  counselors  at  law,  and  his  license  to  prac- 
tice in  aU  ifie  covrU  of  this  state  should  be  re- 
toked.  Judgment  should  be  entered  in  ac- 
cordance with  this  decision. 

A  petition  for  rehearing  having  been  pre- 
sented, Haney,  J.,  on  January  22,  1898, 
handed  down  the  following  response: 

Heretofore  a  decision  was  rendered  herein 
disbarring  the  accused  because  of  his  convic- 
tion in  the  United  States  district  court.  Re 
Kirby  (S.  D. )  .  .  .  He  now  appeals  from 
the  clerk's  taxation  of  costs  in  favor  of  the  ac- 
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cusers,  and  petitioDS  for  a  rehearing.  In  Kirby 
V.  MeCook  County  Gireuit  Ct  (8.  D.)  72  N. 
W.  461,  this  court  clearly  indicated  the  prac- 
tice where  a  judgment  has  been  rendered  for 
costs  and  the  opposite  party  claims  none  should 
have  been  awarded.  In  such  cases  the  party 
aggrieved  should  move  to  have  the  judgment 
itself  modified  and  not  appeal  from  the  taxa- 
tion on  the  ground  that  no  costs  should,  be 
taxed.  For  this  reason  the  action  of  the  clerk 
should  be  affirmed.  Beyond  this  the  judg- 
ment in  favor  of  the  accusers  is  right  as  they 
are  the  persons  who  instituted  the  proceeding 
and  are  entitled  to  recover  such  disbursements 
as  they  have  made,  and  as  are  provided  for  in 
the  statute.  Comp.  Laws,  ^  5189.  All  the 
items  allowed  by  the  clerk  bein^  justified  by 
the  section  cited  the  taxation  in  this  proceeding 
in  all  respects  is  confirmed. 

In  support  of  the  contention  that  the  court 
erred  in  holding  that  a  conviction  was  had 
within  the  meaning  of  Comp.  Laws,  §  478, 
notwithstanding  the  writ  of  error  and  super- 
sedeas, accused  insists  that  where  conviction 
for  crime  constitutes  a  cause  for  divorce  one 
cannot  be  obtained  for  this  cause  while  the 
criminal  action  is  pending  on  appeal.  It  needs 
no  argument  to  show  the  essential  difference 
between  the  consequences  of  divorce  and  dis- 
barment, but  assuming  that  there  is  no  dis- 
tinction in  principle,  there  is  such  conflict  in 
theauthorities regarding  the  meaning  of  convic- 
tion as  a  cause  for  divorce,  that  were  that  ques- 
tion before  the  court,  it  would  be  justified  in 
taking  the  view  deemed  most  consonant  with 
sound  reason.  In  Iowa,  divorce  cannot  be  ob- 
tained for  this  cause  while  the  criminal  action 
is  pending  on  appeal.  VinMnt  v.  Vinsant,  40 
Iowa,  639;  Bivers  v.  Rivers,  60  Iowa,  378,  65 
Iowa,  568.  A  different  doctrine  prevails  in 
Massachusetts  and  New  Hampshire;  Cone  v. 


Cone,  68  N.  H.  152;  Handy  v.  Handy.  124 
Mass.  894.  Under  a  statute  providing  that  a 
sentence  of  imprisonment  for  life  shall  dis- 
solve the  marriage  of  the  person  aentenced, 
without  any  judgment  of  divorce  or  other  lecal 
process,  it  was  recently  held,  in  Wisconsin » 
that  such  a  sentence  operated  to  dissolve  the 
marriage  when  rendered,  although  it  was  sub- 
sequently reversed  for  error  on  appeal.  State 
V.  Duket,  90  Wis.  272.  81  L,  R  A.  515. 

In  support  of  the  contention  that  conviction 
in  the  Federal  court  is  not  a. cause  for  disbar- 
ment in  the  state  court  attention  is  again  called 
to  the  statement  that  Thomas  Addis  Emmett, 
a  brother  of  the  famous  Robert  Emmett,  was. 
admitted  to  practice  by  the  New  York  court  of 
appeals  and  the  Supreme  Court  of  the  United 
States,  after  conviction  of  treason  in  England 
and  sentence  of  death  which  was  later  com- 
muted to  banishment  from  British  soil.  €k)n 
ceding  its  historic  accuracy,  the  relevancy  of 
this  statement  is  not  apparent,  as  it  does  not 
appear  that  Emmett's  conviction  was  con- 
sidered by  either  of  the  courts  which  admitted 
him  to  practice. 

If  accused  is,  in  fact,  innocent  of  the  crime 
of  which  he  was  convicted,  his  situation  is  in- 
deed unfortunate;  if  he  is,  in  fact,  guilty,  it  is 
equally  if  not  more  unfortunate:  but  in  neither 
event  is  this  court  responsible  for  his  convic- 
tion or  conduct;  and,  if  it  shall  ever  appear 
that  he  was,  in  fact,  not  guilty  of  the  crime 
charged,  no  court  will,  in  the  absence  of  other 
valid  objections,  decline  to  restore  his  riffhts  a& 
an  attorney  and  counselor  at  law.  All  -the 
matters  mentioned  in  the  petitiou  for  a  cebear- 
ing  which  merit  attention  have  been  carefully 
considered  with  the  result  that  the  court  fa 
compelled  to  adhere  to  the  views  expressed 
in  its  former  decision,  and  the  petition  is  de> 
nied. 
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STATE  of  Kansas 

V. 

A.    D.  HUBBARD,   Appt. 

(68  Kan.  7B7.) 

^Receivers  mjpe  not  agrentB,  witbln  the 
meaning  of  9  88  of  the  crimes  act,  and  are  not 
subject  to  prosecution  uuder  the  latter  part  of 
that  section,  which  provides,  in  effect,  that  if 
any  agent  shall  neglect  or  refuse  to  deliver  to  his 
employer,  on  demand,  mooey  or  property  which 
comes  into  his  possession  by  virtue  of  such  em- 
ployment, office,  or  trust,  after  deducting  law- 
ful fees  and  charges,  unless  the  same  has  been 
lost  by  means  t)eyoDd  his  control,  or  his  em- 
ployers have  permitted  him  to  use  the  same, 
shall,  upon  conviction,  be  punished  as  for  em- 
bezzlement. 

iJohngton,  J.,  dIssfinU.) 
(December  11,  1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
convicting  him  of  embezzlement.     Revereed. 

*Headnote  by  Johnston,  J. 

NoTB.— On  tbe  general  question  of  a  receiver's 
relation  to  the  court,  see  cases  in  note  to  Humph- 
reys V.  Hopkins  (Cal.)  6  L.  R.  A.  7B2. 
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Statement  by  Johnston*  J. : 

This  was  a  prosecution  for  embezzlement. 
In  the  information  it  was  alleged,  in  sob- 
stance,  that  in  a  certain  proceeding  pending 
in  the  district  court  of  Shawnee  county, 
wherein  E  H.  Snow  was  plaintiff,  and  the 
Hamilton  Printioi;  Company  and  others  were 
defendants,  A.  D.  Hubbard  was  appointed 
as  receiver  by  the  district  couri,  and  that 
after  qualification  he  took  possession  of  the 
printing  plant  of  the  Hamilton  Printing  Com> 
j)any,  and  the  business  and  property  involved 
in  tbe  litigation,  csrried  on  an  extensive  busi- 
ness, sold  property,  and  collected  moneys  of 
the  aggregste  amount  of  $40,000.  which  were 
to  be  paid  out  in  accordance  with  the  direc- 
tion of  the  court;  "and  being  in  the  poaaesaion 
of  said  money  and  property  as  such  agent  and 
receiver,  as  aforesaid,  said  A.  D.  Hubbard  did 
then  and  there  designedly,  fraudulently,  un- 
lawfully,  and  feloniously,  and  with  the  intent 
to  cheat  and  defraud  the  said  partnership  of 
the  Hamilton  Printing  Company,  and  the 
Hamilton  Printing  Company,  a  corporation, 
their  creditors  and  stockholders,  and  to  convert 
the  same  to  his  own  use,  neglect  and  refuse  to 
turn  over  and  deliver  to  the  clerk  of  the  di&- 
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trict  court  of  Shawnee  county,  Kansas,  the 
«um  of  $7,056.78,  the  money  which  came  into 
the  possession  of  said  A.  D.  Hubbard  by 
Tirtue  of  his  employment  and  trust  as  afore- 
said, and  remained  in  his  possession  after 
deducting  his  reasonable  and  lawful  fees, 
charges,  and  commission  for  his  services  as 
such  agent  and  receiver,  as  aforesaid,  though 
an  order  of  said  district  court  for  the  pay- 
ment thereof  of  said  $7,056.78  was  duly  and 
legally  made  and  served  on  said  defendant 
A.  D.  Hubbard,  and  demand  had  been  duly 
and  legally  made  on  him  (said  A.  D.  Hub- 
bard) for  said  $7,056.78.  said  money,  as  afore- 
said, due  and  unaccounted  for  by  him;  that 
«aid  $7,056.78,  had  not  been  lost  by  any 
means  bevond  the  control  of  him  (the  said 
A.  D.  Hubbard)  before  he  had  an  opportunity 
to  make  delivery  thereof  to  his  employers; 
and  that  his  said  employers  did  not  permit 
him  (the  said  A.  D.  Hubbard)  to  use  said 
•$7,056.78.  and  which  said  money,  of  the  value 
of  $7,056.78,  lawful  money  of  the  United 
States  of  America,  the  precise  character, 
kind,  and  denomination  thereof  being  un- 
known to  this  informant,  and  for  that  rea- 
son not  herein  given,  said  A.  D.  Hubbard 
•did  then  and  there,  and  in  the  manner  and 
by  the  means  aforesaid,  designedly,  fraudu- 
lently, unlawfully,  and  feloniously  take,  steal, 
embezzle,  and  convert  to  his  own  use,  contrary 
to  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Kansas."  The  defendant  moved 
the  court  to  quash  the  information,  for  the 
reason  that  the  same  was  insufficient  to  charge 
the  defendant  with  the  commission  of  a  public 
offense,  and,  on  the  trial,  objected  to  the  intro- 
duction of  evidence  for  the  same  reason.  The 
motion  to  quash  and  the  objection  to  evidence 
were  overruled,  and  upon  the  trial  the  jury 
found  the  defendant  guilty  as  charged.  A  mo- 
tion in  arrest  of  judgment  and  a  motion  for  a 
new  trial  were  overruled,  and  the  defendant 
was  sentenced  to  the  state  penitentiary  at  hard 
labor  for  the  term  of  three  years. 
From  that  sentence  he  appealed  to  this  court. 

MtwTH,  P.  H.  Forbes  and  E.  6.  Wilson* 

for  appellant: 

The  statute  does  not  mention  receivers,  al- 
though, in  order  to  hold  clerks,  servants,  ad- 
ministrators, executors,  trustees  of  express 
trusts,  guardians,  etc.,  it  was  deemed  neces- 
-sary  to  describe  them  as  such. 

Adhering  to  the  rule  that  words  must  be 
given  their  ordinary  meaning  in  the  construc- 
tion of  a  criminal  statute,  the  punishment  of  a 
receiver  is  impossible  under  our  statute  unless 
it  is  proper  to  hold  that  a  receiver  is  an  agent 
in  the  sense  in  which  the  word  "agent"  is  used 
in  the  statute  referred  to,  and  under  which  this 
prosecution  is  instituted. 

State  V.  Smith,  18  Kan.  274;  StaU  v.  Ban- 
^oft,  22  Kan.  202;  Patrick  v.  Eells,  30  Kan. 
686. 

A  receiver  may  be  most  comprehensively 
described  as  a  person  standing  indifferent  be- 
tween the  parties  (this  does  not  describe  an 
agent)  who  is  appointed  by  the  court  (this  does 
not  describe  an  a^ent)  under  its  equitable  or 
statutory  jurisdiction,  as  a  quasi  officer  or 
representative  of  the  court,  to  take  the  charge 
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and  management  of  the  property  in  contro- 
versy, under  the  direction  of  the  court,  during 
the  continuance  of  the  litigation  or  in  pursu- 
ance thereof. 

20Am.  <fe£ng.  Enc.  Law,  p.  11;  Booth  y, 
Clark,  58  U.  8.  17  How.  831,  15  L.  ed.  524; 
Kaiser  v.  KeUar,  21  Iowa,  96;  Hooper  v.  Wine- 
ton,  24  III  368. 

In  no  case  that  we  have  been  able  to  find  in 
the  decisions  of  the  several  states  of  the  Union, 
after  a  very  careful  investigation,  can  we  dis- 
cover that  a  receiver  appointed  by  a  court  was 
ever  prosecuted  for  embezzlement. 

Meeere,  L.  C.  Bpyle*  Attorney  Gtoeral, 
and  A.  P.  Jetmore*  for  the  State: 

The  fact  that  a  receiver  furnishes  a  bond,  or 
may  be  cited  for  contempt,  is  no  reason  for 
presuming  that  the  law  exempts,  or  the  legis- 
lature intended  to  except,  this  class  of  agents 
or  officers  from  the  operation  of  this  statute. 

StaU  V.  Smith,  18  Kan.  293. 

Section  88  was  intended  to  cover  every  other 
class  of  agents  on  whom  a  demand  is  necessary, 
before  even  liable  civilly,  and  the  language  was 
purposely  made  general,  to  include  all  such 
agents,  for  whomsoever  they  were  acting. 

SiaU  V.  Bancroft,  22  Kan.  170;  State  v.  Yei- 
ter,  54  Kan.  277;  State  v.  Smith,  18  Kan.  294. 

Although  a  receiver  holds  the  proi)erty  for 
the  benefit  of  the  party  ultimately  entitled  to 
it,  yet  when  such  party  is  ascertained  the  re- 
ceiver is  considered  as' his  receiver. 

fJdwards,  Receivers,  p.  8;  20  Am.  &  Eng. 
Enc.  Law,  p.  158;  State  v.  Lillie,  21  Kan. 
728;  StaU  v.  Spaulding,  24  Kan.  1. 

Johnston,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  presented  for  deter- 
mination is  whether  a  receiver  who  unlawfully 
appropriates  money  which  comes  into  his 
hands  as  receiver,  or  fails  to  account  for  and 
pay  over  the  same  upon  demand,  is  sub- 
ject to  prosecution  and  punishment  as  for 
embezzlement.  The  defendant  was  prosecuted 
upon  the  theory  that  he  was  an  agent,  and 
under  that  portion  of  f  2220  of  Gen.  Stat. 
1889,  which  provides  that  "if  any  agent 
shall  neglect  or  refuse  to  deliver  to  his  em- 
ployer or  employers,  on  demand,  any  money, 
bank  bills,  treasury  notes,  promissory  notes, 
evidences  of  debt,  or  other  property  which  may 
or  shall  have  come  into  his  possession  by  virtue 
of  such  employment,  office,  or  trust,  after  de- 
ducing his  reasonable  or  lawful  fees,  charges, 
or  commissions  for  his  services,  unless  the  same 
shall  have  been  lost  by  means  beyond  his 
control,  before  he  had  opportunity  to  make 
delivery  thereof  to  his  employer  or  employers, 
or  the  employer  or  employers  have  permitted 
him  to  use  the  same,  be  shall  upon  conviction 
thereof  be  punished  in  the  manner  provided  in 
this  section  for  unlawfully  converting  such 
money  or  other  property  to  his  own  use." 

Is  a  receiver  an  "agent,"  within  the  mean- 
ing of  the  quoted  section?  The  contention  of 
the  defendant  is  that  the  relation  of  agency, 
as  ordinarily  understood,  does  not  exist  be- 
tween a  receiver  and  the  court  which  ap- 
points him  or  the  parties  for  whom  he  acts. 
A  majority  of  the  courts  agree  with  this  con- 
tention, and  are  of  opinion  that  a  receiver  is 
not  an   agent,  within   the   meaning   of   the 
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statute.  It  is  held  tbat,  in  construing  a  crim- 
inal statute,  words  must  be  given  their  or- 
dinary meaning,  unless  it  is  clear  that  another 
was  intended,  and  that  to  place  receivers  in  a 
class  with  agents  requires  an  unusual  and 
strained  construction  of  the  statutory  language. 
It  does  not  appear  that  receivers  have  ever 
been  designated  as  agents  in  our  statutes  or  in 
the  decisions  of  the  court,  and,  as  an  evidence 
that  they  were  not  within  legislative  contem- 
plstion,  attention  is  called  to  the  fact  that  in 
the  first  part  of  the  section  mention  is  made  of 
executors,  administrators,  guardians,  and 
others,  vested  with  official  functions  somewhat 
similar  to  those  exercised  by  receivers,  but  no 
mention  is  made  of  receivers.  It  is  argued 
that,  if  the  legislature  had  intended  to  make 
receivers  subject  to  the  penalties  of  that  stat- 
ute, they  would  have  been  specifically  enum- 
erated with  the  others  of  the  same  general  class. 
The  gist  of  the  offense  prescribed  by  the 
statute  is  neglect  or  refusal  of  an  agent  "to 
deliver  to  his  employer  or  employers  on  de- 
mand any  mone^,"  etc.,  and  it  is  said  that 
this  statute  manifestly  contemplates  that  the 
agent  mentioned  shall  have  an  employer. 
Can  it  be  said  that  the  court  is  the  employer 
of  the  receiver,  or  that  he  is  employed  by  the 
parties  to  the  action  wherein  the  receiver  is 
appointed?  The  court  does  not  pay  the  re- 
ceiver, and  is  not  an  employer,  as  the  term  is 
ordinarily  understood.  So,  it  is  said  that  the 
parties  litigant  cannot  be  said  to  have  em 
ployed  him,  because  they  did  not  consent  to 
his  appointment,  and  he  does  not  act  under 
their  orders  or  directions.  A  receiver  is  gen- 
erally regarded  as  an  officer  of  the  court,  and 
subject  to  its  orders  and  directions.  The 
property  or  money  which  comes  into  his 
hands  as  such  officer  is  regarded  as  being  in 
custodia  legis,  to  be  delivered  or  paid  over  to 
those  who  may  establish  a  right  to  the  same. 
He  stands  in  an  indifferent  attitude,  not  rep- 
resenting the  plaintiff  or  the  defendant,  but 
really  representing  the  court,  and  acting  un- 
der its  direction,  for  the  benefit  of  all  the 
parties  in  interest.  He  has  no  powers  other 
than  those  conferred  by  his  appointment,  and, 
being  but  the  hand  or  arm  of  the  court  itself, 
the  conclusion  is  that  he  does  not  stand  in  the 
relation  of  agent  to  the  court  or  to  the  parties 
in  litigation.  The  writer  is  unable  to  reach 
this  conclusion.  The  term  "agent"  is  one  of 
wide  application,  and,  as  used  in  the  statute, 
it  seems  to  fairly  include  receivers.  "Agency 
is  the  relation,  created,  either  by  express  or 
implied  contract,  or  by  law,  whereby  one  party 
sui  juris,  called  the  principal,  constituent,  or 
employer,  delegates  the  transaction  of  some 
lawful  business,  with  more  or  less  discretionary 
power,  to  another  party,  called  the  agent,  at- 
torney, proxy,  or  delegate,  who  undertakes  to 
manage  the  affair  and  render  to  him  an  ac- 
count thereof."  1  Am.  &  Eng.  Enc.  Law, 
2d  ed.  937.  Webster  defines  an  "agent*'  as 
"one  who  acts  for  or  in  the  place  of  another, 
by  authority  from  him."  To  constitute 
agency  in  its  broader  sense,  it  is  not  essen- 
tial that  it  should  be  created  by  agreement 
or  contract;  it  may  arise  under  the  law,  and 
anyone  who  represents  another  or  under- 
takes to  do  something  for  him  and  on  his  au- 
thority ifi  properly  designated  as  an  "agent," 
89  L.  R.  A. 


To  the  mind  of  the  writer  the  term  "agent" 
was  not  used  in  the  statute  in  a  limited  sense. 
Instead  of  using  restrictive  language,  expres- 
sions denoting  the  widest  application  are  em- 
ployed. For  instance,  the  word  "any  agent'** 
are  used;  and,  in  treating  of  t^e  moneij  or 
property  for  which  he  must  account  it  speaks 
of  that  which  comes  into  his  possession  by 
virtue  of  "such  emplovmcnt,  office,  or  trust.'* 
The  words  last  quoted  certainly  broaden  the 
meaning  of  the  term  "agent"  and  indicate 
that  the  legislature  did  not  intend  to  confine 
it  to  agencies  arising  under  a  mere  contract. 
but  rather  that  it  should  extend  to  agencies 
possessing  the  trust  or  official  character  as 
well.  In  State  v.  Bancroft,  22  Kan.  170,  it 
was  contended  that  the  word  "agent**  was 
used  in  a  limited  sense;  and  it  was  there 
held  that,  "if  the  legislature  had  intended  to 
limit  this  provision  to  the  agents  previously 
enumerated,  it  would  naturally  have  said 
'any  such  agent,'  and  that,  failing  to  use  that 
or  some  similar  term,  and  in  fact  using  the 
comprehensive  expression  'any  agent,*  it  in- 
tended to  include  every  agent."  In  StaU  v. 
Spaulding,  24  Kan.  1,  the  city  clerk,  who  was 
prosecuted  for  the  embezzlement  of  license 
fees,  and  which  had  not  been  paid  to  the  city 
treasurer,  contended  that  he  was  not  the 
agent  of  the  city,  within  the  meaning  of  the 
law,  and  it  was  held  that,  when  one  assumes 
to  act  as  the  afl;ent  of  another,  he  may  not, 
when  challenged,  deny  his  agency,  and  "that 
one  who  is  a^ent  enough  to  receive  money,  ia 
a^ent  enough  to  be  punished  for  embezzling 
it."  In  another  embezzlement  case,  against 
a  county  treasurer,  it  was  contended  that  he 
had  no  employer,  in  the  sense  in  which  that 
term  was  used  in  the  statute;  but  the  court 
gave  no  ear  to  the  contention,  and  held  that, 
although  he  was  an  officer,  the  public  might 
be  regarded  as  his  employer,  and  that  he  was 
therefore  subject  to  prosecution  for  the  em- 
bezzlemen  t  of  the  public  funds.  8taU  v.  Smithy 
18  Kan.  274,  294. 

While  a  receiver  is  an  officer  of  the  court, 
and  acts  under  its  orders  and  instructions,  his 
relation  to  the  court  and  to  the  parties  in  lit- 
igation is  that  of  agency.  He  represents  the 
court  and  the  parties,  and  acts  for  them  all 
in  the  transaction  of  the  business  for  which 
he  was  appointed.-  The  defendant  here  was 
intrusted  with  the  property  and  business  of 
the  state  printing  establishment  and,  as  re- 
ceiver, he  had  business  transactions  with 
hundreds  of  persons  and  corporations  in  and 
out  of  the  state.  In  dealing  with  those  par- 
ties, he  represented  the  court  and  those  who 
owned  an  interest  in  the  printing  plant  and 
business.  They  may  be  properly  regarded  as 
the  principal  or  principals,  and  he  as  the 
agent,  representing  them,  and  transacting- 
the  business  under  the  authority  and  direc 
tion  of  the  court.  In  20  Am.  &  Eng.  Enc. 
Law,  p.  158,  it  is  said  that  "the  relation  of  a 
receiver  to  the  court  appointing  him  is  one 
of  agency;**  and  so  it  would  appear  thai, 
when  the  statute  employs  language  indicat- 
ing that  the  term  "agent'*  is  to  be  applied  in 
its  wider  sense,  it  should  be  held  to  include 
receivers.  See  also  Ellis  v.  LiUU,  27  Kan.  707. 
41  Am.  Rep.  434.  It  can  hardly  be  that  the 
legislature,  which  apparently  was  endeavoring; 
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State  y.  Hxtbbard. 


to  reach  everyone  guilty  of  embezzleroeDt,  in- 
tended to  exempt  a  class  of  persons  intrusted 
with  properly  and  funds  so  numerous  as  re- 
ceivers; and,  unless  they  are  held  liable  within 
the  provisions  of  this  statute,  they  cannot  be 
punished  for  embezzlement.  As  a  majority 
of  the  court  nre  of  opinion  that  they  are  not 
included  within  the  terms  of  the  statute,  it 
must  be  held  that  the  court  erred  in 
overruling  the  motion  to  quash  the  informa- 
tion. 

The  judffment  of  the  District  Court  wUi  be  re- 
versed, and  the  cause  remanded,  with  direction 
to  discharge  the  defendant. 


DoBter,  Ch.  J.,  concurs, 
dissents. 


Johnston*  J., 


Allen,  <L,  concurring  specially: 

It  isapparent  that  the  information  was  framed 


to  charge  the  defendant  with  embezzlement 
under  the  last  part  of  1  2220,  which  relates  to 
agents  only,  and  that  the  case  was  tried  on  the 
theory  that  he  was  so  charged.  That  a  receiver 
is  not  an  agent  having  an  employer  to  whom  he 
is  bound  to  account  and  pay  over  the  money  re- 
ceived, within  the  usual  meaning  of  the  words, 
seems  to  me  reasonably  clear.  Whether  a  re- 
ceiver might  be  charged  and  convicted  of 
embezzlement  under  the  first  part  of  the  para- 
graph is  a  question  concerning  which  I  am 
unable  to  find  a  satisfactory  answer.  Receiv- 
ers are  not  named,  nor  do  they  fall  strictly 
within  any  class  of  persons  mentioned  in  this 
section ;  yet  it  would  seem  to  be  In  the  nature 
of  things  the  same  offense  for  a  receiver  to 
convert  to  his  own  use  trust  funds  in  his  hands 
as  for  any  person  belonging  to  either  of 
the  classes  mentioned  to  convert  like  funds  in 
his  hands. 
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1.  The  plea  of  liber  am  tenementnm  is 
available  in  an  action  of  trespass  qruare  dau- 
8um  fregit  brought  by  a  person  who  was  In  ac- 
tual possession  of  the  land. 

2.  One  who  enters  upon  his  own  land, 
and  tears  down  a  fbnce  which  has  been 
built  to  inclose  it  by  a  person  who  wronirfuUy^ 
took  possession  of  it,  is  not  liable  to  an  action  for 
trespass  by  the  latter. 

3.  A  counterclaim  for  damagres  to  the 
fireehold  niay  be  set  up  as  connected  with  the 
subject  of  the  action  when  the  defendant  in  tres- 
pass quare  clausum  asserts  title  to  the  Jand. 

4.  The  amount  in  controversy  is  not 
material  to  the  jurisdiction  of  the  court  of  ap- 
peals of  Kentucky  when  the  title  to  land  is  in- 
volved. 

(January  S6, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Nelson  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
damages  for  trespass  on  real  estate.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  T.  Atkinson  for  appellant. 

Du  Relle*  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  brought  suit  against  appellant 
for  trespass  quare  claunumfregit,  alleging  that 
he  (Duncan)  was  in  possession  of  a  tract  of  land 
of  about  an  acre,  and  that  on  March  20,  1895, 
appellant  wrongfully  entered  upon  said  land, 
and  cut  down  and  carried  away  trees  growing 
thereon,  tore  down  fencing,  dug  holes,  and 
placed  other  fencing  und  limber,  and  turned 
entile  thereon.     Appellant  answered,  denying 


NoTK.— For  riRhts  ot  owner  of  land  as  to  regain- 
in^r  possession,  see  also  Pave  v.  Bwifrht  (Mass.)  ante, 
418;  Vinson  v.  Flynn  (Ark.)  ante,  415;  Smith  v.  De- 
troit Loan  &  Bldg.  Asso.  (Mich.)  ante,  410. 
8Q  L.  R.  A. 


the  wrongful  entry,  and  in  the  second  para- 
graph as  amended,  stated  that  he  was  the 
owner  and  entitled  to  the  possession ;  averring 
facts  showing  title  by  continuous  possession, 
under  record  deducible  from  the  common- 
wealth, for  twenty-three  years  prior  to  March, 
1892,  when  he  averred  thatappellee  forcibly  and 
without  risht  entered  on  the  land,  and  evicted 
him,  tore  down  the  inclosing  fence,  and  erected 
a  new  fence  between  the  tract  and  the  remain- 
der of  appellant's  land;  that  on  the  1st  of 
March,  1895.  appellant  recovered  judgment 
against  appellee,  Duncan,  for  the  trespass  re- 
ferred to  and  the  injury  committed  by  him,  up 
to  the  date  of  filing  the  first  action  of  trespass; 
that  thereafter,  about  March  20,  1895,  appel- 
lant peaceably  reentered  the  tract,  took  down 
the  separating  fence,  and  erected  a  new  fence 
within  the  boundary,  connecting  the  tract 
with  his  other  land.  He  also  filed  a  counter- 
claim for  the  damage  to  the  land  during  ap- 
pellee's possession  thereof,  from  the  date  of 
the  filing  of  his  former  action  of  trespass  down 
to  the  date  of  his  re-entry  upon  the  land.  A 
demurrer  to  this  paragraph  as  amended  was 
sustained,  presumably  upon  the  ground  that 
the  plea  of  liberum  tenementum  is  not  available 
to  an  action  of  trespass  quare  clausum  fregit 
brought  by  a  person  who  was  in  actual  pos- 
session of  the  land.  Such,  however,  is  not  the 
law,  as  we  understand  it.  In  McGlain  v. 
Todd,  5  J.  J.  Marsh.  388,  22  Am.  Dec.  37,  it 
was  held  that  "an  intruder  does  not  gain  such 
a  possession  as  will  even  authorize  him  to 
maintain  trespass  qv^re  clausum  fregit.  Bacon, 
Abr."  In  Tribble  v.  Frame,  7  J.  J.  Marsh. 
601,  23  Am.  Dec.  439,  the  appellant,  holding 
a  paramount  title,  and  having  a  perfect  legal 
right  to  enter  upon  the  land,  entered  thereon 
in  the  absence  of  the  appellee,  who  had  there- 
tofore been  in  actual  possession;  and  Ibis 
court  (Chief  Justice  Robertson  delivering  the 
opinion)  thus  laid  down  the  law  upon  the 
question  presented  by  the  case  at  bar:  "Ac- 
cording to  the  common  law,  a  person  holding 
the  title  to  land,  and  having  the  right  of  entry. 
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might  use  actual  force,  if  necessary,  for  over- 
coming any  forcible  resistance;  because,  his 
Tight  of  entry  being  perfect,  no  other  person 
could  lawfully  resist  him  in  the  exercise  of  his 
perfect  right.  The  British  statutes  of  forcible 
•entry  and  detainer  declared  that  an  entry  with 
actual  force  should  subject  the  party  so  enter- 
ing to  an  indictment  for  any  consequential 
breach  of  the  public  peace,  and  to  restitution 
•of  possession,  and  also  to  an  action  of  tres- 
pass. But  these  statutes  have  ever  been  so 
•construed  as  not  to  affect  the  common-law 
right  of  justifying,  in  an  action  of  trespass 
square  clauaum  fregit,  the  forcible  entry,  by 
pleading  and  proving  a  right  of  entry;  and 
hence,  Uberum  isnementum  has,  notwithstand- 
ing those  statutes,  been  always  held  to  be  an 
ef^tual  plea  to  the  action  of  trespass,  and 
thus  proves  that  the  right  of  entry  is  a  right 
to  make  an  actual  entry  on  the  land.  Bacon, 
Abr.  title  Forcible  Entry  and  Detainer,  A;  8 
Jacobs,  Law  Diet.  88;  8  Chitty.  PI.  4  and  6, 
note,  12;  Id.  179,  and  notes;  Belwyn,  N.  P." 
In  TecUes  v.  AUin,  2  Dana,  184,  the  exact 
question  arose  which  is  presented  in  the  case 
at  bar.  Yeates,  haviog  the  legal  right  to  the 
possession,  entered,  without  actual  force,  a 
room  of  a  house  in  which  Allin  was  living, 
and,  to  an  action  of  trespass  guare  dausum 
./regit,  pleaded  a  judgment  in  favor  of  himself 
and  others  for  seven  undivided  eighths  of  the 
land  in  the  actual  possession  of  Allin.  The 
lower  court  instructed  the  jury  that  although 
Teateshadthe  right  of  entry,  and  that  right 
was  confirmed  by  the  judgment  pleaded,  yet 
be  had  no  right  to  enter  without  Allln's  con- 
sent, unless  put  in  possession  by  writ  of  habere 
-facias,  and  that,  if  he  did  so  enter,  he  was  a 
trespasser.  In  delivering  the  opinion,  Chief 
Justice  Robertson  said:  '*The  law  is  alto- 
gether different  from  what  the  instruction  as- 
sumed it  to  be.  Liberum  tenemerUum  is,  just 
as  it  was  at  common  law,  a  good  plea  in  bar  to 
an  action  of  trespass  guare  eStusum /regit.  To 
say  that  a  person  has  a  legal  right  of  entry, 
but  that  he  has  no  legal  right  to  enter  without 
the  occupant's  consent,  or  unless  the  occupant 
shall  have  surrendered  the  possession,  or  left 
it  derelict,  would  be  inconsistent  and  unmean- 
ing. The  legal  right  of  entry,  like  every  other 
perfect  legal  right,  is  independent  of  the  will 
of  others;  for,  if  it  be  not  so,  it  cannot  be 
■claimed  or  asserted  as  a  matter  of  right,  but 
must  be  invoked  as  a  favor,  and  is  therefore 
no  legal  right.  A  person  having  a  right  to  en- 
ter on  his  own  land  cannot  be  guilty  of  tres- 
pass on  the  land,  or  anything  pertaining  to  it, 
by  entering,  whether  with  or  without  the  con- 
sent of  another,  who  has  no  lawful  right  to 
prevent  the  entry.  THbble  v.  Frame,  5  Litt. 
(Ky.)  187,  and  Tribble  v.  Frame,  7  J.  J.  Marsh. 
603,  28  Am.  Dec.  489."  And  see  Latia  v.  Red- 
■den,  5  Ky.  L.  Rep.  426;  Illinois  d;  St.  L.  R.  &i 
a  Co,  V.  Cobh,  94  111.  56;  Bacon,  Abr.  title 
^9  L.  R.  A. 


7W«paM,C,  8;  HyaU  v.  Wood,  4  Johns.  150,4 
Am.  Dec.  258.  We  conclude  that  the  action 
of  the  trial  court  in  sustaining  the  demurrer  to 
the  plea  of  liberum  tenementum  was  manifest 
error. 

As  to  the  couuterclaim  for  damaJB;e8  for  in- 
iury  to  the  freehold  between  the  date  of  the 
bringing  of  the  original  action  of  trespass  by 
appellant  and  the  date  of  his  re  entry,  the  ac- 
tion of  the  lower  court  was,  in  our  opinion,  in- 
correct. The  counterclaim  was  not  baaed  on 
a  cause  of  action  arising  out  of  the  transac- 
tion stated  in  the  petition,  but  was  based  on  a 
cause  of  action  connected  with  the  subject  of 
the  action.  In  Whitloek  v.  Led/ord,  82  Ey. 
891,  the  plaintiff  had  brought  an  action  for 
trespass  to  land,  averring  title  in  himself;  and 
the  defendant  answered,  denying  plain tiff*s 
title,  alleging  title  in  himself,  and -seeking,  by 
way  of  counterclaim,  to  recover  of  plaiatin  the 
whole  tract  of  land  in  controversv.  The 
court  (Chief  Justice  Hines  delivennf?  the 
opinion)  said:  * 'The  subject  of  the  action  is 
the  land  in  controversy,  and  the  foundation 
of  plaintiff's  claim  is  the  asserted  lesal  title  to 
the  land.  The  fact  that  the  plaintiff  seeks  to 
recover  damages  for  trespass  does  not  alter  the 
character  of  me  action  from  a  direct  proceed- 
ine  to  recover  the  land  on  the  allegation  of 
title,  and  in  such  a  case  there  could  be  no 
doubt  of  the  defendant's  right  to  assert  title  in 
himself,  and  have  it  so  adjudged.  The  coun- 
terclaim asserted  is  clearly  connected  with  the 
subject  of  the  action."  That  case  is  hardly 
distinguishable  from  the  case  at  bar.  In  this 
case  no  title,  but  merely  the  bare  possession, 
was  averred  by  the  plaintiff,  and  the  counter- 
claim for  damages  did  not  arise  out  of  the 
transaction  statai  in  the  petition.  But  the 
cause  of  action  stated  in  the  counterclaim  is 
connected  with  the  subject  of  the  action  for 
the  plaintiff's  right  of  recovery  depends  on 
the  question  whe&ier  the  defendant  has  title  to 
the  land,  upon  which  question  also  depends 
the  right  of  defendant  to  recover  on  his  coun- 
terclaim. If  defendant  has  title,  plaintiff  can- 
not recover,  for  defendant's  entry  was  in  that 
case  not  wrongful,  as  averred  in  the  petition. 
The  subject  of  the  original  action,  therefore. 
involves  the  question  whether  defendant  has 
title,  and  upon  that  question  defendant's  coun- 
terclaim is  based.  Under  the  view  herein 
taken,  it  is  unnecessary  to  consider  the  instruc- 
tions ffiven  by  the  trial  court. 

While  the  amount  of  recovery  by  appelW 
was  but  $2.50,  this  court  has  jurisdiction  of 
the  appeal,  as  by  the  answer,  pleading  title 
and  right  to  possession  in  appellant,  the  ques- 
tion of  title  to  the  land  became  involved. 
Clemente  v.  Waters,  90  Ky.  99;  Hughes  v. 
Swope,  88  Ky.  257;  Moorey,  Boner,  7  Bush.  28: 
Caskey  v.  Lewis,  15  B.  Mon.  29. 

Wherefore  the  judgment  is  reversed  for  fur- 
ther proceedings  consistent  with  this  opinion. 


End  of  Cabbb  m  Book  89. 
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I.  Public,  Official,  and  Statutory  Matters. 


Statutes. 
The  omission  from  the  legislative  journal  of 
•an  entry  of  the  yeas  and  nays  on  the  second 
and  third  readings  of  a  bill  to  impose  a  tax  is 
held  fatal  to  the  validity  of  the  act.  where  the 
Constitution  expressly  requires  such  entry  in 
«a8e  of  such  a  bill.    (N.  C.)  489. 

Courts. 

A  statute  attemptinsr  to  give  the  court  power 
to  assign  or  transfer  a  town  or  city  from  one 
class  to  another  is  held  to  violate  a  constitu- 
tional requirement  that  the  letrislature  should 
make  such  assignment  or  transfer,  without  pro- 
viding for  delegating  the  power.    (Ky.)  214. 

The  approval  and  adoption  or  niodilication 
of  a  plan  for  a  street  railway  is  held  not  to  be 
within  the  scope  of  judicial  power.  (Conn.) 
794. 

Covrtfiousf, 

The  assignment  of  rooms  in  a  court  house 
to  the  different  judges  of  the  courts  of  record 
is  held  to  be  a  matter  for  them  to  arrange 
among  themselves,  and  not  to  be  included  in 
the  power  of  the  county  board  to  provide  a 
■court-house  and  proper  rooms  and  offices  for 
the  accommodation  of  the  courts.  (111.)  197. 

Attorneys. 

The  effect  of  a  conviction  of  felony  as  a 
j^round  for  disbarriog  an  attorney  is  held  not 
to  be  annulled  by  a  writ  of  error  and  superse- 
deas.    (S.  D.)  856. 

Officers. 

The  words  * 'deputy  postmaster"  in  the  In- 
diana Constitution,  excepting  such  an  officer  if 
his  salary  did  not  exceed  mbre  than  |90  per 
annum  from  the  provision  as  to  holding  more 
than  one  lucrative  office  at  the  same  time,  are 
held  to  mean  postmaster.  (Ind.)  278. 
Schools. 

Power  to  compel  school  children  to  be  vac- 
cinated as  a  condition  of  attendance  is  denied, 
'  under  the  general  authority  to  make  rules  and 
regulations.    (111.)  152. 

The  dismissal  of  a  school  superintendent  is 
held  to  be  justified  by  the  fact  that  he  was  un- 
der indictment  for  adultery,  and  especially  aft- 
er a  verdict  of  guilty  has  been  found,  althougb 


afterwards  the  verdict  is  set  aside  and  the  prose- 
cution dismissed.    (Mass.)  510. 

The  rififht  of  women  to  vote  at  a  school  meet- 
ing for  director  of  a  district  is  sustained,  al- 
though the  Constitution  provides  that  only 
male  citizens  shall  vote  at  all  elections,  but  has 
another  provision  giving  the  legislature  power 
to  provide  a  system  of  schools.  (Or.)  768. 
Casting  vote. 

The  right  of  an  auditor  to  give  a  casting 
vote  on  a  tie  vote  by  township  trustees  for 
county  superintendent  is  held  not  to  be  limited 
to  a  vote  by  ballot,  but  to  extend  to  a  prelimi- 
nary motion  or  resolution,  or  a  motion  to  ap- 
point.   (Ind.)  282. 

Counties. 

A  statute  making  a  county  a  municipal  cor- 
poration is  held  not  to  change  the  prior  rule  of 
law  under  which  a  county  was  not  held  liable 
for  negligence  in  the  maintenance  of  a  bridge 
which  the  state  requires  it  to  maintain.  (N.  Y.) 
46. 

The  nonliability  of  counties  for  negligence 
is  illustrated  in  case  of  injury  to  an  employee 
at  a  county  insane  asylum  from  a  defective 
machine.    (N.  Y.)  83. 

The  broad  doctrine  that  counties  are  no  more 
liable  than  the  state  for  acts  or  omissions  of  of- 
ficers is  laid  down  in  a  case  which  denies  the 
liability  of  a  county  for  negligence  of  officers 
in  respect  to  the  repair  of  bridges.     (Ind.)  58. 

But  liability  of  a  county  for  unauthorized 
and  unlawful  acts  of  its  officials  done  colore  of- 
ficii is  sustained,  where  the  county  adopts  the 
acts  and  retains  the  benefits  thereof ,. notwith- 
standing the  general  rule  that  a  municipality  is 
not  liable  for  such  acts  of  its  officers.  (Minn.) 
75. 

A  county  exhibit  at  an  interstate  exposition, 
and  the  erection  and  maintenance  of  suitable 
buildings  therefor,  when  authorized  by  statute, 
are  sustained  as  for  a  valid  public  purpose. 
(Neb.)  513. 

Municipalities, 

The  right  of  a  city  to  remove  the  turnout  of 
a  street  railway  as  an  obstruction,  without  tio- 
tioe  or  hearing,  is  denied,  and  legal  measures 
are  held  necessary.     (N.  J.)  609. 
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RI:sum£  of  Decisions. 

(PUBMC,  OPFICIAL.  and  STATUTORY  MATTERS.) 


Bonds  payable  only  in  gold  coin  are  held 
within  the  power  of  a  city  to  issue,  under  a 
statute  authorizing  them  to  be  made  payable 
*'in  gold  coin  or  lawful  money,"  as  this  is  con- 
strue to  give  an  option.    (Cal.)  444. 

A  statute  reducing  the  power  of  a  city  to 
levy  taxes  to  pay  judgments  is  held  not  uncon- 
stitutional as  depriving  the  owner  of  the  judg- 
ment of  property  without  due  process  of  law, 
or  impairing  the  obligation  of  a  contract,  if 
the  judgment  was  for  a  tort.    (Tex.)  259. 

The  right  of  a  city  to  lease  its  gas  works  is 
sustained,  against  the  contention  that  the  city 
was  under  ^obligation  to  continue  their  opera- 
tion as  municipal  duty.    (Pa.)  887. 

Delegation  of  the  power  to  fix  the  amount  of 
tax  for  a  public  library  which  must  be  levied 
by  the  common  council,  to  a  board  which  is 
not  chosen  by  and  directly  responsible  to  the 
people,  is  held  to  be  beyond  the  power  of  the 
legislature,  unless  the  people  consent.  (Iowa) 
285. 

Ordinances. 

An  ordinance  prohibiting  an  awning  over  a 
sidewalk  unless  it  is  on  a  suitable  frame  is  held 
void  for  uncertainty.     (Conn.)  670. 

An  ordinance  prohibiting  dogs  from  running 
at  large*  and  providing  that  in  case  of  its  vio- 
lation the  dogs  may  be  seized,  and,  if  not  ran- 
somed by  payment  of  |1  before  10  o'clock  on 
the  morning  after  they  have  been  detained  for 
twenty- four  hours,  shall  be  killed,  and  also 
providing  for  notice  to  the  owner  if  his  name 
is  on  the  dog's  collar,  is  held  constitutional. 
(Md.)  649. 

Discrimination  between  residents  and  non- 
residents of  a  town  or  city  in  respect  to  pen- 
alties for  allowing  stock  to  run  at  large  in  the 
streets,  by  exempting  the  nonresidents  partially 
or  entirely,  is  held  constitutional.    (N.  C.)  245. 

An  ordinance  requiring  a  street  railway 
company  to  sprinkle  streets  through  which  its 
cars  run  is  held  unreasonable  and  void, — at 
least  when  it  does  not  limit  the  dutv  to  the 
track;  and  it  is  also  held  void  for  indeflniteness 
when  it  does  not  specify  the  extent,  mode,  or 
frequency  of  the  sprinkling.    (La.)  018. 

An  ordinance  for  the  prevention  of  cruelty 
to  animals  is  held  to  be  within  the  power  to 
prohibit  nuisances.     (La.)  520. 

An  ordinance  declaring  the  emission  of  dense 
black  or  thick  gray  smoKe  a  nuisance,  without 
any  limitation  as  to  the  time  of  emission,  or 
any  inquiry  as  to  whether  it  is  a  nuisance  in 
fact  or  not,  is  held  void.    (Mo.)  551. 

An  ordinance  for  paving  with  asphaltum 
from  Pitch  lake  in  the  island  of  Trinidad  is 
held  void,  because  it  creates  a  monopoly,  where 
that  lake  is  the  property  of  a  private  corpora- 
tion.    (111.)  482. 

The  inalienable  right  to  procure  food  is  held 
violated  by  an  ordinance  prohibiting  the  sale 
of  fresh  pork  or  sausage  made  therefrom  be- 
tween June  1  and  October.    (Ark.)  266. 
Fisheries. 

The  right  of  the  state  to  protect  fish  is  held 
to  extend  to  streams  running  through  private 
lands  when  connected  with  the  public  fishing 
grounds.    (Cal.)  581. 

Interstate  commerce. 

A  statute  providing  for  the  inspection  of  all 
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sheep  brought  into  the  state,  and  tfae  dipping 
of  them,  whether  healthy  or  not,  while  exempt- 
ing some  of  the  sheep  in  the  state  therefrom 
during  certain  periods  of  the  year,  is  held  to 
be  an  unconstitutional  burden  on  interstate 
commerce  as  well  as  a  deprivation  of  equal 
privileges  and  immunities  of  citizens.  (Idaho) 
365. 

Pilots, 

Placing  25  tons  of  coal  as  ballast  in  the  hold 
of  a  vessel  of  700  or  800  tons'  burden,  which  is 
loaded  with  lumber,  is  held  insufi^cieDt  to 
bring  her  within  the  provisions  of  a  statute  ex- 
empting vessels  loaded  in  whole  or  in  part 
with  coal  or  coke  mined  in  the  United  States 
from  pilot  fees.  (C.  C.  App.  4th  C.)  177. 
Taxes. 

A  succession  tax  is  held  to  be  a  tax  on  tfae 
right  to  receive  property,  and  not  on  the  prop- 
erty itself,  and  an  exemption  of  estate  leas  than 
17,500  is  sustained.    (Mont.)  170. 

The  cost  of  reproduction  is  held  to  be  the 
proper  basis  for  local  taxation  of  a  railroad 
under  a  system  which  requires  the  franchise 
and  personal  property  to  be  assessed  by  state 
officers.     (N.  Y.)  287. 

A  statute  requiring  taxes  on  personal  prop- 
erty unsecured  by  lien  on  real  estate  to  be  col- 
lected at  the  time  of  assessment,  though  before 
equalization  or  the  beginning  of  the  year  for 
wnich  they  are  to  be  paid,  but  providing  for 
subsequent  correction  of  the  amount,  is  held 
valid,  and  the  discrimination  justified  by  the 
difference  in  the  situation  between  the  differ- 
ent kinds  of  property.    (Cal.)  342. 

The  right  to  tax  a  herd  of  sheep  driven 
through  the  state  is  held  to  depend  on  tbe  ex- 
istence of  a  purpose  to  obtain  grazing  for  them, 
not  as  a  necessary  incident  of  the  travel  merely. 
but  as  an  additional  motive  for  the  movement. 
(Wyo.)  594. 

Eminent  domain. 

Damages  to  an  abutting  lot  by  cutting  down 
the  grade  of  a  street  are  held  to  require  com- 
pensation under  a  Constitution  providing 
compensation  for  taking,  injurincr,  or  destroy- 
ing property  for  public  use.    (Ky.)  349. 

A  constitutional  provision  against  taking  or 
damaging  property  for  public  use  without  jusi 
compensation  is  held  to  apply  to  the  fiivt  grad- 
ing of  a  street,  and  to  preclude  such  work 
without  first  ascertaining  and  paying,  or  tend- 
ering, the  damages.    (S.  D.)  345. 

A  trolley  railway  on  a  street  is  held  to  con- 
stitute an  additional  burden  by  virtue  of  the 
exclusiveness  and  permanence  of  the  appropri- 
ation of  that  portion  of  the  street  occupied  bj 
the  poles  and  wires.    (Neb.)  751. 

The  ri^ht  to  enter  and  removefgas  pipes  on 
abandonmg  a  line  which  has  bea>me  uselesiB  is 
held  to  belong  to  the  gas  company  subject  to 
the  limitations  that  it  must  be  done  in  the  waj 
least  harmful  to  the  landowner,  and  on  pay- 
ment for  anv  actual  injury  to  growing  gram 
or  grass,  and,  if  the  field  be  a  meadow,  for  any 
substantial  injury  to  the  turf  beyond  opening 
and  filling  the  trench  where  the  pipe  lay. 
(Pa.)  532. 
See  also  infra,  IV.,  VIII.,  and  IX.  „  _ 
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The  claim  that  a  boom  in  a  river  was  illegal 
IS  held  to  be  no  defense  to  the  payment  of  just 
and  reasonable  compensation  for  catching  ties, 
etc,  in  it,  ^here  the  owner  of  these  had  been 
greatly  benefited,  and  had  acquiesced  and  even 
assisted  in  the  maintenance  of  the  boom.  ( W. 
Va.)  491. 

A  note  given  in  renewal  of  one  which  was 
given  to  pay  a  debt  in  another  state,  where  it 
was  valid,  even  if  held  to  be  a  contract  of  the 
latter  state,  is  denied  enforcement  in  a  state  in 
which  it  is  contrary  to  public  policy.  (N.  C.) 
835. 

Signing  an  instrument  Id  which  the  amount 
is  written  in  pencil,  and  leaving  it  with  an 
agent  to  be  delivered  for  a  loan,  are  held  not  to 
be  negligence,  or  to  render  the  maker  liable 
for  the  forgery  to  an  innocent  holder.  (Cal.) 
697. 

Checks. 

A  bank  taking  a  check  instead  of  cash  od  a 
sale  of  stock  for  a  principal,  and  then  credit- 
ing him  with  the  amount  of  it,  is  held  liable  to 
him  if  the  check  proves  worthless,  even  if  it 
used  due  diligence  for  its  collection.    (Pa. )  529. 

After  a  check  is  made  which  constitutes  an 
equitable  assignment  of  a  fund,  and  is  pre- 
sented by  the  holder,  a  bank  is  denied  the 
right  to  appropriate  the  fund  to  its  own  claim 
against  the  depositor.    (III.)  159. 

In  Illinois,  where  a  check  is  regarded  as  an 
assignment  of  a  deposit  pro  tanto,  an  arrange- 
ment by  the  drawer  with  the  bank  to  prevent 
application  of  future  deposits  thereon  is  held 
invalid.    (111.)  479. 

Subscription, 

A  subscription  to  obtain  the  location  of  a 
college  at  or  in  a  certain  town  is  held  not  to 
require  the  institution  to  be  placed  within  the 
corporate  limits  when  many  of  the  inhabitants 
live  outside  of  them.  (Ark.)  686. 
Restraint  of  trade. 

A  combination  of  the  owners  of  distinct 
patents  for  the  purpose  of  restraining  compe- 
tition is  held  to  be  invalid.  (C.  C.  App.  8d  C.) 
299. 

Kmplayment. 

Want  of  mutuality  in  a  contract  for  employ- 
ment with  an  agreement  to  promote  the  em- 
ployee according  to  a  certain  arrangement,  and 
not  to  discharge  him  without  cause,  is  held  to 
leave  the  employer  the  right  to  discharge  him 
at  any  time,  where  the  employee  is  not  bound 
to  serve  for  any  specified  time.  (Ark.)  467. 
Suretyship. 

The  mere  indorsement  without  recourse  by 
the  payee  of  a  note  made  for  discount  at  a  cer- 
tain bank,  and  the  discount  of  the  note  at  an- 
other bank,  are  held  to  release  a  surety  on  the 
note.    (S.  C.)  847. 

The  agreement  of  cosureties  as  to  their  rela- 
tive and  proportionate  liability  is  held  not  to 
be  within  the  statute  of  frauds.    (Or.)  878. 
Innkeepers, 

Persons  attending  a  club  banquet  at  a  hotel 
on  the  invitation  and  at  the  expense  of  the 
club,  which  had  a  contract  to  pay  a  certain 
price  per  plate,  are  held  to  have  no  right  of 
action  against  the  innkeeper  for  the  loss  of 
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their  hats  which  they  left  on  the  rack  as  they 
entered  the  dining  room,  although  they  had 
registered  and  been  assigned  rooms  as  guests. 
(N.  H.)  760. 

Lease.  ^ 

A  renewal  of  a  lease  with  a  covenant  to  de- 
liver the  premises  in  as  good  condition  as  they 
are  then  in  is  held  to  preclude  the  removal  of 
trade  fixtures,  which  the  tenant  had  a  right  to 
remove  at  the  expiration  of  the  original  term. 
(111.)  869. 

Moving  a  building  to  another  part  of  the 
same  lot  is  held  not  to  constitute  an  eviction  of 
a  tenant  of  the  first  floor  so  as  to  relieve  him 
from  payment  of  rent,  if  he  retains  possession. 
(111.)  156. 

Original  package. 

A  pine  box  in  which  sealed  packages  of 
cigarettes  are  packed  for  shipment  is  held  to 
be  the  original  package  of  commerce,  although 
each  of  the  sealed  packages  is  held  by  the  in- 
ternal revenue  department  to  be  a  proper  and 
original  package  for  the  purpose  oi  taxation. 
(Iowa)  484. 

Carriers. 

A  person  holding  a  free  pass  on  a  railroad, 
who  gets  on  the  front  platform  of  a  baegage 
car  next  the  tender  after  the  train  has  left  the 
depot  and  is  in  motion,  and  then  tries  to  get 
into  the  baggage  car,  is  held  not  to  have  ac- 
quired the  rights  of  a  passenger  if  he  is  killed 
by  a  collision  while  still  on  the  platform.  (Ill .) 
148. 

A  contract  between  a  railroad  company  and 
a  ticket  broker,  by  which  the  broker  is  enabled 
to  sell  tickets  for  interstate  transportation  at 
less  than  the  rates  charged  at  the  regular  agen- 
cies of  the  companv,  is  held  invalid  under  the 
interstate  commerce  act  of  Congress.  (Ga.) 
275. 

The  bursting  of  a  hogshead  of  molasses  due 
to  fermentation  is  held  not  to  be  a  loss  for 
which  a  carrier  is  liable,  since  it  results  from 
the  operation  of  natural  laws.    (N.  H.)  431. 

A  somewhat  unusual  case  as  to  the  liability 
of  a  carrier  for  unloading  goods  in  a  storm  on 
an  open  platform  and  leaving  them  unpro- 
tected from  the  weather  at  a  station  where 
there  is  no  building  or  any  carrier's  a£rent  holds 
that  this  is  not  a  fault  on  the  part  o~f  the  car- 
rier, where  the  contract  provided  that  the 
goods  unloaded  on  such  platform  should  be  at 
the  owner's  risk.    (Pa.)  585. 

Insurance. 

The  surrender  of  the  original  policy  in  order 
to  obtain  a  paid  up  policy  is  held  not  to  be  a 
condition  precedent  under  a  contract  which 
provides  for  such  surrender.     (Ky.)  504. 

Benzine  kept  bottled  in  small  quantities  as 
a  part  of  a  stock  of  drugs  and  chemicals  is 
held  not  to  avoid  a  policy  on  such  a  stock  of 
goods,  although  there  is  a  stipulation  against 
keeping  benzine  in  the  store.    (Ark.)  789. 

The  intentional  burning  of  a  mortgaged 
building  by  a  mortgagor  to  defraud  the  in- 
surer is  held  to  defeat  the  right  of  the  mortga- 
gee under  a  policy  payable  to  him  as  his  inter- 
est may  appear.    CTenn.)  148. 

Insurance  on  wearing  apparel,  jewelry,  etc.. 


RfisuMt  OF  Decisions. 
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while  contained  in  a  certain  building;,  was  held 
DOt  to  cover  the  property  at  another  place 
where  the  family  were  temporarily  stayiog  in 
accordance  with  a  habit  known  to  the  insur- 
ance agent.     (Tex.)  545. 

The  fact  that  some  portions  of  a  burned 
building  remain  standing,  and  the  lower  floors 
are  in  condition  to  be  used  for  rebuilding,  is 
held  insufficient  to  prevent  the  damage  to  the 
building  from  constituting  a  total  loss  under  a 
val ued  policy.    ( Mo. )  819. 

Failure  to  keep  the  covenants  as  to  notice 
and  proofs  of  loss,  and  bring  suit  on  a  policy 
within  the  limited  time,  where  loss  occurs  aft- 


er the  death  of  the  insured  and  before  the  ap- 
pointment of  the  legal  representatives,  is  held 
fatal,  where  reasonable  efforts  had  uot  been 
made  to  secure  the  prompt  appointment  of 
such  representatives,  or  other  steps  taken  to 
keep  the  covenants.     (N.  Y.)  433. 

Whether  an  accident  or  a  disease  was  the 
cause  of  the  death  of  a  person  insured  a|zainst 
accident  is  held  to  be  a  question  for  the  Jury, 
unless  the  proofs  are  so  convincing  that  all 
reasonable  men.  in  the  fair  exercise  of  their 
judgment,  must  be  led  to  the  same  conclusion. 
(Neb.)  826. 


in.  Corporations  and  Associations. 


The  lack  of  corporate  existence  of  a  com- 
pany which  has  not  paid  the  bonus  tax  which 
is,  by  statute,  made  a  condition  precedent  to 
the  exercise  of  any  corporate  powers,  is  held 
sufficient  to  defeat  an  action  by  such  company 
on  objection  by  the  defendant.    (Md.)  blO. 

Members  of  a  corporation  of  another  state 
are  bv  a  Florida  decision  held  liable  as  part- 
ners for  business  done  in  that  state  without  be- 
ing incorporated  therein.  This  seems  impos- 
sible to  reconcile  with  the  great  body  of  deci- 
sions as  to  recognition  of  foreign  corporations, 
as  the  decision  is  not  based  on  anv  statutory 
exclusion  or|dec1ared  public  policy  of  exclusion, 
but  on  the  general  doctrine  that  incorporation 
in  another  state  is  insufficient  to  prevent  part- 
nership liability.    (Fla.)  862. 

The  sale  of  delinquent  stock  of  an  irriga- 
tion company  for  assessments  is  held  to  give 
the  purchaser  the  rights  of  an  original  sub- 
scriber, and  to  be  uiiaffected  by  a  by-law  re- 
stricting transfers,  since  the  purchaser  takes 
from  the  corporation  itself.    (Cal.)  701. 

The  validity  of  a  chattel  mortgage  executed 
by  a  foreign  corporation  in  the  state  of  its  crea- 
tion, as  a  preference  to  a  creditor  there  resid- 
ing, is  to  be  determined  by  the  law  of  the 
state  in  which  the  property  is  situated,  when 
the  corporation  was  insolvent.  (Tex.)  254. 
Loan  asioeiation. 

The  legality  of  paid-uii  stock  in  a  building 
and  loan  association  is  held  not  to  he  open  to 
question  by  the  holders  of  such  stock,  when  it 
is  not  questioned  by  other  parties,  merely  for 


the  purpose  of  giving  the  former  an  ad vanta^ 
which  they  would  not  have  if  the  stock  had 
been  valid.    (III.)  202. 

The  deposit  of  securities  by  a  foreign  boild- 
ing  and  loan  association  as  required  by  statute 
in  order  to  get  the  right  to  do  business  In  the 
state  is  held  binding  on  t^e  company,  its  stock- 
holders, and  receiver,  and  the  proceeds  thereof 
applicable  to  the  resident  creditors  and  share- 
holders in  the  first  place,  and  the  residue  only 
payable  to  the  receiver  of  the  company  ap- 
pointed in  the  state  of  incorporation.  (Wis.) 
559. 

Lobar  unioji. 

The  right  of  an  unincorporated  labor  union 
to  the  protection  of  its  union  label  is  sustained 
under  a  Massachusetts  statute,  although  a 
prior  decision  had  held  that  such  unions 
could  not  be  protected  aeainst  wrongful  use 
of  their  labels.    (Mass.)  506. 

Sto€k  exchange, 
A  by-law  of  a  live-stock  exchange  limitinr 
the  number  of  solicitors  that  can  be  employed 
by  any  member  is  held  void,  and  also  a  ground 
for  forfeiting  the  franchise  of  the  company. 
(111.)  878. 

Limited  partnership. 
The  right  of  a  member  of  a  limited  partner- 
ship to  purchase  additional  shares  and  have  the 
rights  of  a  member  in  respect  of  them  is  held 
limited  by  a  rule  which  requires  a  re-election 
to  membership  in  respect  to  such  shares.  (Pa.) 
100. 


IV.  Domestic  Relations;   Personal    Capacitt. 


Marriage  in  another  state  between  a  man 
and  his  paramour  who  go  their  to  evade  the 
laws  of  their  domicil,  which  prohibit  his  mar- 
riage during  the  life  of  a  former  wife,  is  held 
invalid  at  their  domicil.     (Pa. )  589. 

Five  years'  imprisonment  under  a  conviction 
for  crime  is  held  to  give  the  convict's  wife  the 
right  to  a  divorce.     (Ky.)  408. 

An  adopted  child  is  held  not  to  be  a  child  or 
heir  of  the  adopting  parent  within  the  meaning 
of  a  statute  giving  a  remainder  to  children  or 
heirs  of  a  life  tenant,  under  a  deed  to  a  person 
and  his  bodily  heirs,  where  there  was  no  law 
providinff  for  adoption  at  the  time  of  the  enact- 
ment of  such  statute.  (Mo.)  748. 
Incompetency. 

A  judgment  against  an  insane  person,  and  a 
89  L.R.  A. 


sale  of  his  land  thereunder  were  sustained 
where  he  was  then  going  at  large  attending  to 
his  business,  and  no  steps  were  taken  to  set 
them  aside,  even  after  the  appointment  of  a 
committee  two  years  latter.     (Ky.)  775. 

An  order  for  the  temporary  custody  of  a  per- 
son alleged  to  be  insane  pending  proceeding 
to  determine  his  sanity  is  held  to  be  an  exercise 
of  police  power  to  guard  against  danger  in  an 
emergency,  and  not  a  deprivation  of  libeitj 
without  due  process  of  law.    (Ck>nn.)  353. 

One  who  drank  hirgely  of  intoxicating  liq- 
uors, and  whose  memory  and  will  power  were 
weakened,  is  held  not  to  have  had  testament- 
ary capacitor  of  the  highest  order  when  undue 
influence  is  involved.  (Pa.)  220. 
See  also  infra^  IX.  ^ 
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See  also  infra,  VII.,  TruBis. 

ParticipatioD  Id  a  breach  of  trust  by  a  bank 
is  beld  to  make  it  liable  to  the  trust  estate, 
where  it  places  to  the  iudividual  account  of  the 
trustee  a  check  which  was  on  its  face  for  de- 
posit to  his  account  as  trustee;  but  it  is  held 
otherwise  as  to  a  check  for  deposit  to  his  ac- 


count simply,  although  it  includes  a  clause 
showing  that  it  was  for  purchase  money  due 
him  as  trustee.    (Md.)84.     , 

A  dedication  of  land  for  a  church  lot  or  for 
religious  purposes  cannot  be  made  to  a  munici- 
pality as  trustee.    (Ky . )  93. 


VI.  Torts;  Neoligenck;  Injuries. 


The  naked  assertion  of  the  value  of  prop- 1 
erty,  known  to  be  false,  is  held  insufficient  to 
constitute  an  actionable  deceit,  though  relied 
upon  by  the  purchaser.    (Conn.)  644. 

FaUe  imprisonment. 
A  police  judge  is  held  liable  for  false  im- 
prisonment in   ordering  a  person  to  be  com- 
mitted to  jail  merely  on  a  telegram  to  the  chief 
of  police  to  arrest  him.     (Ky.)  210. 

Libel. 

To  publish  of  a  trader  that  he  pleaded  the 
statute  of  limitations,  and  to  characterize  this 
as  dishonest,  is  held  not  to  be  libelous.  (Iowa) 
784. 

Carrier^s  liability. 

A  conductor  who  beat  a  passenger  who  slap- 
ped his  face  with  his  hand  is  held  to  render 
the  carrier  liable,  if  he  used  force  greatly  in  ex- 
cess of  what  would  seem  necessary  to  a  rea- 
sonable man  in  repelling  the  assault.  (Ark.) 
784. 

Injury  to  a  passenger  by  the  breaking  of  a 
trolley  wire,  which  comes  in  contact  with  him 
when  it  is  charged  with  electricity,  is  held  in- 
sufficient to  render  the  carrier  liable  if  there  is 
no  negligence  on  its  part.    (Md. )  161 . 

Permitting  a  car  labeled  "Powder"  to  stand  so 
near  a  warehouse  that  firemen  are  deterred 
from  attempting  to  put  out  a  fire  in  the  ware- 
house is  held  such  negligence  as  to  render  the 
carrier  liable,  although  there  was  no  powder  in 
the  car.    (C.  C.  App.  9th  C.)  300. 

Vendor's  liability. 

Negligence  in  the  sale  of  cartridges  similar 
to  but  in  reality  different  from  those  asked  for 
by  a  customer  renders  the  seller  liable  for  the 
damages  caused  by  premature  explosion  of  the 
cartridges  when  they  were  properly  used. 
(Ga.)607. 

Master^ s  liability. 

The  negligence  of  a  foreman  in  a  quarry  in 
failing  to  give  warning  of  a  blast  is  held  to  be 
negligence  in  the  duty^of  the  master,  and  not 
that  of  a  fellow  servant.    (N.  J.)  884. 

An  injury  to  a  telephone  lineman  from  elec- 
tricity escaping  from  an  electric-railroad  wire 
was  held  to  be  the  result  of  his  own  negligence 
where  his  employer  required  him  to  test  the 
wires  for  himself.  His  negligence  after  knowl- 
edge that  the  wires  were  unsafe  was  also  held 
to  prevent  his  reliance,  as  against  the  railroad 
company,  on  the  assumption  that  it  had  done 
its  duty  in  respect  to  them.  (Conn.)  192. 
LeM0T*8  liability. 

A  sweeping  provision  in  a  lease  exempting 
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the  landlord  from  liability  for  damages  by  fire, 
water,  or  otherwise,  is  held  not  to  exempt  him 
from  liability  for  damage  resulting  from  his 
own  negligence  in  the  use  of  heating  apparatus 
remaining  under  his  control.     (R.  L)  246. 

A  landlord's  re  entry  and  forcible  ejection 
of  the  tenant  after  the  lease  has  expired,  but 
without  excessive  force,  is  held  to  give  no  civil 
remedy  to  the  tenant  unless  it  is  provided  by 
statute.     (Ark.)  415. 

Lessee^s  liability. 

The  keeper  of  a  lodging  house  is  held  to  have 
a  right  of  action  against  a  lodger  for  bringing 
disreputable  people  into  his  lodging  rooms  to 
the  damage  of  the  good  name  and  business  of 
the  house.    (R.  I.)773. 

Railroad  injury. 

A  license  to  use  a  railroad  track  as  a  foot- 
path, implied  from  its  long  use  without  ob- 
jection, is  held  to  impose  care  and  diligence  in 
runnins:  trains  at  that  place.     (Iowa)  899. 

A  switch  about  a  mile  from  a  railroad  de- 
pot, to  which  a  switch  engine  runs  frequently 
and  at  irregular  intervals  without  receiving  or- 
ders as  against  other  trains,  is  within  depot 
grounds  or  yard  limits  so  that  it  is  not  required 
to  be  fenced.     (Mich.)  405. 

Injury  in  street. 

A  light  is  held  not  to  be  required,  as  matter 
of  law,  on  a  platform  made  by  a  street-railway 
company  during  a  freshet.    (Or.)  517. 

A  water  company  having  permission  to  place 
hydrants  in  streets  and  open  them  for  flushing 
is  held  chargeable  with  the  exercise  of  due 
care  to  avoid  frightening  horses.    (Kan.)  90. 

Riding  a  bicycle  without  a  light  or  signal  of 
warning,  on  a  highway  when  objects  can  be 
seen  only  a  few  feet  away,  is  held  to  be  negli- 
gence precluding  a  recovery  for  a  collision  with 
a  team.    (Iowa)  488. 

Other  cases. 

The  death  of  a  person,  caused  bv  stepping  on 
a  live  electric  wire  which  had  fallen  to  the 
ground  is  held  to  raise  a  presumption,  but  not 
a  conclusive  presumption,  of  negligence  or 
liability  on  the  part  of  the  electric  company. 
(W.  Va.)  499. 

Injury  caused  by  the  falling  of  the  head  of 
an  ax  which  flew  from  the  handle  while  being 
used  without  negligence  is  held  insufficient  to 
show  negligence.     (Pa.)  842. 

An  unguarded  door  to  an  elevator  in  a  store 
used  by  employees  is  held  to  be  such  an  attrac- 
tion to  children  that  the  owner  may  be  liable 
to  a  child  injured  thereby,  if  the  child  was  al- 
lowed to  play  on  the  premises.    (111.)  112. 
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MsuMfi  OF  Decisions. 
(Pbopkbtt  Kiohts;  Wiiii£:  Liens;  Dekds.) 

VII.    Propkbty    Rights;    Wills;    Libns;    Deed. 


A  deed  to  a  fictitious  person  is  held  to  cod- 
▼ey  DO  title,  but  a  deed  of  trust  executed  id  the 
same  Dame  by  the  true  owoer  of  the  property, 
who  used  his  owd  Christian  Dame  as  that  of  a 
fictitious  persoD  iD  both  iastruments,  is  held 
biodiDg  OD  him.  (Tcdd.)  428. 
^ij(^%  interest. 

The  inchoate  iDterest  of  a  wife  in  her  hus- 
baad's  real  estate,  of  which  he  is  odIy  a  coteo- 
ant,  uoder  the  ludiaDa  statute,  is  held  subject 
to  defeat  by  a  partition.    (Ind.)  384. 
Riparian  rights. 

The  commoD-law  doclrine  of  riparian  rights 
is  held  applicable  to  the  arid  portions  of  the 
state  of  Washington,  and  the  riparian  owner 
is  held  to  be  protected  against  subsequent  ap- 
propriation.   (Wash.)  107. 

Oil  and  gas. 

That  petroleum  oil  and  natural  gas  are  min- 
erals within  a  reservation  by  deed  is  held  in  a 
case  which  also  decides  that  possession  of  the 
land  for  agricultural  purposes  is  not  in  itself 
adverse  to  the  owner  of  the  minerals.  (Tenn.) 
249. 

An  oil  lease  of  infant's  land  is  held  to  be  a 
sale  which  can  be  made  only  in  the  manner 
prescribed  for  the  sale  of  infant's  real  estate. 
(W.  Va.)  292. 

The  right  of  a  person  to  drill  an  oil  well  on 

his  own  lands  is  not  limited  by  the  fact  that 

it  is  near  the  line  of    another    person,  and 

draws  oil  from  the  latter's  lands.    (Ohio)  765 

Coal. 

Parol  partition  of  the  surface  of  land  Is  held 
not,  as  matter  of  law,  to  extend  to  coal  be- 
neath, although  in  the  absence  of  evidence  it 
will  be  presumed  to  do  so.    (Pa.)  587. 
Building  on  leased  land. 

The  removal  of  a  corner  of  a  building  to 
make  room  for  an  elevated  railroad  is  held 
wrongful,  and  restoration  required,  when  it  is 
done  by  a  company  which  has  purchased  a 
ninety-nine  years"  le'ase  of  the  premises,  under 
which  the  lessee  erected  the  building  and  had 
the  right  to  compensation  therefor  on  the  ex- 
piration of  the  lease,  or  in  lieu  thereof  a  renewal 
for  an  additional  term.  (C.  C.  App.  7th  C.) 
711. 

Trade  label. 

The  label  of  a  cigar  maker's  union  is  held 
entitled  to  protection  against  use  by  unauthor- 
ized persons,  although  the  union  is  a  volun- 
tary unincorporated  organization  which  does 
not  own  the  goods  to  which  the  label  isaflixed. 
(Ky.)  211. 

Capital  and  income. 

The  decrease  in  value  of  bonds  due  to  the 
wearing  away  of  the  premiums  as  the  bonds 
approach  maturity  is  held  to  be  chargeable 
to  the  remaindermen  rather  than  the  life 
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tenants  under  a  will  providing  that  the  latter 
shall  have  the  full  income,  where  testatrix 
transmitted  the  bonds  as  she  held  them.  (N. 
Y.)  280. 

TrusU. 
See  also  supra,  V. 

A  bequest  for  masses  to  be  said  for  the  tes- 
tator is  sustained  as  a  valid  private  trust,  al- 
though not  a  charity.     (Iowa)  204. 

The  execution  of  a  power  by  a  married 
woman  under  a  trust  deed  made  by  her  hus- 
band for  herself  and  children,  authorizing  her 
to  appoint  a  new  trustee  in  case  of  vacancy,  is 
held  to  be  properlv  made  by  appointing  Idm 
as  trustee.     (Fla.)'^705. 

An  attempt  to  transfer  property  in  trust  so 
as  to  take  it  out  of  the  reach  of  creditors,  while 
retaining  control  of  the  income  therefrom,  is 
held  invalid  even  if  made  by  a  married  woman 
or  a  woman  in  contemplation  of  marriage. 
(Md.)  806. 

WiU, 

An  inoperative  devise  of  land  which  testator 
did  not  own^is  held  not  an  omission  to  provide 
for  a  child  within  the  meaning  of  a  statute 
giving  a  share  as  in  case  of  intestacy.     (CaL) 

A  ruling  that  the  formal  execution  of  a  will 
is  to  be  assumed,  is  held  not  to  preclude  the  pro- 
ponents from  subsequently  calling  subscribing 
witnesses  to  prove  it.    (Mass.)  715. 

Innkeeper's  lien. 
An  innkeeper's  lien  is  upheld  on  samples  of 
a  traveling  salesman  which  belong  to  his  em- 
ployer.   (Iowa)  291. 

Vendor^s  lien. 

Vendor's  liens  are  held  not  to  be  adopted  as 
part  of  the  common  law  of  Washington  be- 
cause inapplicable  to  the  conditions  of  that 
state.    (Wash.)  82. 

Mortgage, 

A  claim  for  funeral  expenses  of  a  mortgagor 
of  land  is  denied  priority  over  the  lien  of  the 
mortgage  under  a  statute  which  requires  the 
(uneral  expenses  to  be  paid  before  distribution. 
(Ky.)  506. 

The  forgery  of  the  satisfaction  of  a  mort- 
gage by  a  mortgagor  who  was  allowed  to  take 
It  merely  for  inspection,  and  fraudulently  sub- 
stituted a  copy  in  place  of  it  was  held  ineffect- 
ual  to  defeat  the  mortgagee's  rights,  even  as 
against  a  bona  fide  purchaser  of  the  premises 
relying  on  the  record  of  the  discharge.  {Qa.) 
95. 

Warehouse  receipts. 

Warehouse  receipts  issued  by  a  corporation 
on  its  own  property,  in  its  own  possession,  to 
secure  its  own  debt,  are  held  to  be  invalid,  as 
such,  and  to  be  within  the  statute  respecting 
the  record  of  chattel  mortgages.    (Ind.)  725. 


R^susi^  OF  Dbcisions. 
(CrvTL  Remedies.) 

VIII.  Civil  Remedies. 
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The  remedy  on  a  note  with  warrant  of  attor- 
ney given  by  statute  at  the  time  they  were 
made,  by  which  a  judgment  could  be  entered 
and  enforced  notwithstanding  any  subse- 
quent assignment  for  creditors,  is  held  to  be  a 
part  of  the  obligation  which  cannot  be  taken 
away  by  a  statute  providing  that  such  an  as 
signment  shall  dissolve  all  levies.     (Wis.)  569. 

A  judgment  pro  eonfesso  after  striking  out 
defendant's  answer  to  punish  him  for  con  tempt 
is  held  absolutely  void,  at  least  when  rendered 
by  the  supreme  court  of  the  District  of  Col- 
umbia, which  had  no  right  under  U.  S.  Rev. 
Stat.  §  725,  to  strike  out  such  answer.  (N.  Y.) 
449. 

EUetion. 

The  retaking  of  property  by  a  vendor  who 
had  retained  title  is  held  to  preclude  a  subse- 
quent action  for  the  unpaid  part  of  the  pur- 
chase price.    (Mich.)  815. 

Oamiihment. 

Money  or  property  taken  from  a  prisoner 
under  arrest,  whether  lawfully  or  unlawfully 
taken  is  held  not  subject  to  garnishment  in 
the  sheriff's  hands,  since  if  lawfully  taken,  it 
is  in  custody  of  law,  and  otherwise  it  was  ob- 
tained by  wrongful  use  of  criminal  process. 
(Mo.)  165. 

Distress. 

The  right  of  distress  is  held  not  to  pass  to 

an  assignee  of  a  rent  note,  where  the  statute 

merely  authorized  the  assi^ment  of  the  rent 

and  its  recovery  by  the  assignee.    (Ky.)  403. 

Ejectment. 

The  right  to  bring  ejectment  to  compel  the 
removal  of  telegraph  poles  which  had  been 
placed  in  a  highway  without  compensation  to 
the  owner  of  the  fee  is  sustained  in  favor  of  a 
subsequent  purchaser  of  the  land.  (111.)  722. 
Case. 

Failure  to  pay  over  money  collected  for  an 
employer  is  held  to  give  no  ri^ht  of  action  by 
trespass  on  the  case.     (R.  I.)  845. 
Injunction. 

An  injunction  against  an  action  at  law  for 
which  a  release  had  been  given  and  the  spe- 
cific performance  of  the  agreement  not  to  bar- 
ass  the  complainant  by  such  actions  is  held 
proper  notwithstanding  the  release  was  an 
available  defense  at  law,  where  the  nature  of 
the  claims  was  such  that  the  trial  of  the  ac- 
tions, although  unsuccessful,  would  damage 
the  defendant's  reputation.    (N.  Y.)  240. 

Appeal, 

The  insanity  of  a  defendant  in  a  divorce  suit 
4s  held  insufficient  to  prevent  taking  a  writ  of 
enoT  from  a  decree  against  him,  although  he 
is  incapable  of  making  any  personal  election. 
<I11.)  115. 

Process. 

Service  of  process  on  an  officer  of  a  foreign 
corporation  who  is  only  temporarily  and  cas- 
ually in  the  state,  when  the  company  has  never 
done  business  therein,  is  held  insufficient  to 
sustain  a  judgment  in  personam.  (Wash.)  548. 
Levy;  exemption. 

A  combined  harvester,  although  used  by  the 
•owner  to  cut  his  neighbor's  grain  as  well  as  his 
own,  is  held  to  be  exempt  from  execution  as 
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an  implement  of  husbandry  or  farming  uten- 
sil.   (Cal.)840. 

Evidence. 

An  oral  agreement  to  show  that  the  nominal 
maker  of  a  note  was  only  an  agent  and  exe- 
cuted it  under  an  agreement  with  the  payee  that 
he  would  look  only  to  the  principal  is  held  in- 
admissible in  favor  of  the  agent  when  sued  on 
the  note,    (Wash.)  473. 

Damages. 

The  right  to  recover  damages  for  mental 

suffering  on  account  of  delay  in  delivering 

a  telegram  is  denied  in  an  Arkansas  case  on  a 

review  of  the  conflicting  decisions.  (Ark.)  468. 

Replevin. 

Replevin  for  goods  fraudulently  purchased 
is  sustained  without  any  tender  of  a  part  pay- 
ment which  had  been  made,  when  the  pur- 
chaser had  realized  from  sales  more  than 
that  amount.  (C.  C.  E.  D.  Wis.)  579. 
Partition. 

Land  subject  to  an  easement  of  a  right  of 
way  when  owned  in  common  by  persons  who 
have  the  easement  is  held  subject  to  partition. 
(Mass.)  215. 
See  also  supra,  VII.,  Coal. 

Action  for  death. 

The  "heir  or  heirs"'in  tended  by  a  statute  de- 

flniog  the  parties  who  may  bring  action  for 

death  are  held  equivalent  to  child  or  children, 

and  limited  to  lineal  descendants.    (Colo.)  851. 

Re  entry  on  premises. 

The  owner  of  land  which  has  been  wrong- 
fully entered  upon  by  another  person  is  held 
not  to  be  liable  for  trespass  in  re-entering  and* 
taking  possession  of  it.     (Ky.)  863. 

The  right  of  a  landlord  to  re-enter,  if  it  can 
be  done  peaceably,  and  then  maintain  the  pos- 
session bv  such  force  as  is  necessary,  is  sus- 
tained, where  the  tenant  was  in  default  and 
had  been  served  with  notice  to  terminate  the 
lease;  and  in  such  case  the  le^al  proceedings 
to  recover  possession  are  held  unnecessary. 
(Mich.)  410. 

The  right  to  maintain  forcible  entry  when  a 
person  has  been  forciblv  ejected  from  a  posses- 
sion lawfully  obtainea  by  one  who  has  the 
present  right  of  possession  is  denied  under  a 
statute  expressly  giving  the  right  to  a  person 
entitled  to  possession.    (Mass.)  418. 

A  man  sixty-six  years  old  is  held  entitled  to 
an  exemption  from  levy  and  sale  of  his  prop- 
erty as  an  "aged  or  inflrm  person."    (Ga.)  710. 
Setoff. 

A  claim  against  a  decedent's  estate  which 
was  not  due  when  the  debtor  died,  but  has  be- 
come due  before  the  commencement  of  an  ac- 
tion, is  held  properly  set  off.    (Cal.)  686. 
Receivership. 

A  receiver  of  a  trading  corporation  is  ap- 
pointed pending  litigation  between  two  fac- 
tions each  of  which  owns  one  half  of  the  cap- 
ital stock,  when  its  affairs  have  come  to  a  dead- 
lock.   (N.J.)  762. 

The  doctrine  of  equity  which  gives  employ- 
ees of  a  corporation  a  prior  right  to  payment 
out  of  assets  of  a  receiver  in  certain  cases  re- 
ceives an  extended  discussion  in  a  case  which 
holds  that  the  public  nature  of  the  corporation 
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is  not  aD  element  of  the  equity,  but  that  a  min- 1  within  the  rule  as  a  railroad  company, 
ing  or  manufacturing  company  is  as  much  1 628. 
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Monday,  July  5,  is  held  to  be   a  holiday 
within  the  meaning  of  a  statute  against  open- 
ing saloons  on  holidays.    (Mich.)  218. 
Insanity, 

Insanity  caused  by  the  voluntary  use  of  co- 
caine, morphine,  and  whisky  is  held  to  pre- 
clude an  action  for  assault  with  intent  to  mur- 
der, although  the  statute  provides  that  insanity 
from  voluntary  recent  use  of  intoxicating  liq- 
uor shall  be  no  defense.  (Tex.)  262. 
Manacles, 

The  right  of  an  accused  person  to  appear  in 
court  without  being  manacled  is  held  to  be  a 
common-law  right,  and  his  rights  are  also  im- 
paired by  keeping  manacles  on  others  who 
have  already  been  found  guilty  of  the  crime 
with  which  he  is  charged,  when  they  are  kept 
in  thej presence  of  the  jury.  (Wash.)  821. 
Cruelty. 

A  dog  is  held  to  be  a  domestic  animal  within 
a  statute  .as  to  cruelly, — especially  where  the 
Constitution  provides  for  taxing  domestic  ani- 
mals which  are  destructive  of  other  property. 
(Ga.)  709. 

Embezzlement, 

A  receiver  is  held  not  to  be  an  agent  within 
the  meaning  of  a  statute  as  to  embezzlement. 
(Ean.)  860. 

Evidence, 

Evidence  obtained  by  forcibly  entering  a 
house  and  searching  it  and  the  person  of  the 
owner  is  held  admissible  to  show  the  posses- 
sion of  articles  which  tend  to  establish  guilt, 
notwithstanding  the  unlawfulness  and  unrea- 
sonableness of  the  search.     (Ga.)  260. 

Opinions  as  to  sanity  are  allowed  by  nonex- 
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pert  witnesses  after  giving  full  detail  of  the 
facts  on  which  the  opinions  are  based.  (Tex.) 
805. 

Proof  of  insanity  as  a  defense  in  a  criminal 
case  need  be  only  by  preponderance  of  evi- 
dence. It  need  not  be  sufficient  to  "saUsfy**^ 
the  jury  of  the  insanity.    (Ohio)  737. 

Wiineti^ee. 

The  obligation  of  expert  witnesses  to  testify 
on  payment  of  ordinary  witness  fees  only  is 
sustained  against  the  contention  that  to  compel 
them  to  give  their  opinions  is  a  taking  of  their 
property  without  just  compensation.  (Ql.) 
116. 

Contempt, 

The  refusal  to  permit  a  person  charged  with 
contempt  in  publications  respecting  the  evi- 
dence on  a  trial,  to  show  that  they  were  true,. 
and  to  disprove  the  reporter's  notes  offered 
against  him,  is  held  to  be  a  denial  of  due  proc- 
ess of  law.    (Cal.)  691. 

Juror; 

The  fact  that  a  juror  did  not  know  how  ta 
read  or  write  the  iSnglish  language,  alihoiigh 
this  was  not  known  to  the  accused  until  after 
the  trial,  was  held,  overruling  a  prior  deddon, 
to  be  insufficient  ground  for  a  new  triaL 
(Iowa)  802. 

Coete  and  fees, 

A  statute  making  costs  and  fees  of  officers 
and  witnesses  in  criminal  cases  depend  pn  con- 
viction is  sustained  sgainst  the  contention  that 
this  denies  the  right  to  a  fair  trial  which  is  in- 
volved in  the  constitutional  right  of  trial  by 
jury.    (Tenn.)  126. 
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Anmaemeiits;  municipal  refralatiou  of,  aa 

a  nuisance  &28 

Animals;  running  at  large  as  a  nuisance         674 
Auetioiis;  in  street,  as  a  nuisance  678 

Bettinc^;  on  street,  as  a  nuisance  681 

Bills  and  notes;  fictitious  names  as  afreet- 

inir  validity  of  423 

Bowling  alleys;  municipal  regulation  of, 

as  a  nuisance  524 

Bridges;  liability  of  counties  for  torts  and 
negligence  as  to  38 

Municipal  control  of,  as  a  nuisance  681 

Building;  liability  of  counties  for  torts  and 
negligence  as  to  88 

As  nuisance  in  street  662 

Canals;  liability  of  counties  for  injury  to 

real  property  from  60 

Coasting;  lo  street,  as  a  nuisance  679 

ConsUtutional  law^;  decision  against  con- 
stitutional right  as  a  nullity  subject  to 
collateral  attack  449 

As  to  compulsory  serrice  by  witnesses  with- 
out compensation  116 
Contracts;  fictitious  names  in,  see  Name. 
Capacity  to  make,  see  Incohpetxnt  Peb- 

80NS. 

Effect  of  statute  of  frauds  upon  contracts 
between  sureties  to  fix  their  shares  of  lia- 
biUty  878 

ConTlet  la1>or;  in  street,  as  a  nuisance  680 
Counties;  liabilities  of  counties  in  actions  for 
torts  and  negligence:— (1.)  Injuries  to 
travelers  and  vebicles:  (a)  by  bridges  and 
approaches  being  out  of  repair:  (I)  im- 
plied liability;  (2)  where  statute  imposes 
liability;  (b)  from  defective  roads  and 
highways;  (e)  where  the  injury  was 
caused  by  the  fright  of  a  horse;  (d)  by 
negligence  of  employees;  (II.)  injuries  to 
other  persons:  (a)  from  condition  of 
buildings:  (1)  generally:  (2)  on  account  of 
escape  from  prison;  (b)  by  negligence  or 
wrongful  act  of  employee;  (III.)  injuries 
to  real  property  from  public  improve- 
ments: (a)  generally;  (b)  by  construction 
and  operation  of  bridges;  (e)  by  roads; 
(d)  by  ditches,  canals,  and  dams;  (e)  by 
buildings;  (IV.)  other  wrongful  and  neg- 
ligent acts  affecting  persons  or  property: 
(a)  generally;  (b)  affecting  property;  (V.) 
infringement  of  patents;  (YI.)  damages 
by  defaulting  ofBcer;  (YTI.)  by  misappli- 
cation, conversion,  or  taking  property; 
(VIII.)  presentation  of  claims  before 
county  board  as  a  condition  precedent 
to  suit:  (IX.)  summary  88 

Oriminal  law.    See  also  E^yidenox. 

Morphinism  as  affecting  responsibility  i 

Right  of  prisoner  to  appear  unmanacled  at 
his  trial:— (I.)  In  general;  (II.)  when  Justi- 
fiable; (III.)   upon  his  arraignment  and 
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sentence;  (IV.)  as  a  ground  for  reversal 
and  review;  (Y.)  provisions  of  state  Ck>n- 
stitutions  and  statutes  82r 

Dams;  liability  of  counties  for  injury  to  real 

property  from  68 

Deeds;  fictitious  names  as  affecting  validity 

of  428 

Disorderly  houses;  municipal  regulation 

of,  as  a  nuisance  521 

Ditches;  liabilities  of  counties  for  injury  to 

real  property  from  69 

Drunkenness.    See  also  Wilis. 

Municipal  regulation  of,  as  a  nuisance         624 

Electricity;  use  of,  in  street,  as  a  nuisance   621 

Escape;  liability  of  county  for  88- 

Evidence;  opinions  of  subscribing  witnesses 
as  to  sanity  or  insanity:— (I.)  Admissibility; 
(11.)  necessity  of  giving;  (III.)  scope;  (IV.) 
contradiction;  (V.)  weigbt  715 

Expert  opinions  as  to  sanity  or  insanity:— 
(I.)  Admissibility;  generally;  (II.)  privi- 
lege of  witnesses:  (a)  effect  on  opinions 
generally;  (b)  waiver  of  privilege;  (III.) 
from  observation  or  examination;  (IV.) 
from  the  evidence:  (a)  tbe  general  rule; 

(b)  the  contrary  rule;  (Y.)  on  hypotheti- 
cal statements  or  questions:  (a)  admissi- 
bility; (b)  hypothesis;  upon  wbat  based; 

(c)  evidence  in  support  of  hypothesis; 

(d)  form  of  question;  (VL)  qualification 
of  experts;  (YII.)  basis  of  facts  or  reasons 
for  opinion;  (YIII.)  scope:  (a)  general 
considerations:  (b)  symptoms  and  causes; 
(c)  comparison;  illuHtration;  speculation; 
id)  questions  of  law  for  the  court;  (e) 
questions  of  fact  for  the  Jury;  (/)  the 
question  at  issue;  (IX.)  cross-examina- 
tion; contradiction;  redirect  examina- 
tion; (X.)  weight:  (a)  generally;  (b)  as  af- 
fected by  facts  and  opportunity  to  ok)- 
serve;  ic)  as  affected  by  character,  bias,  and 
nature  of  the  question:  (d)  as  compared 
with  other  expert  opinions;  (e)  as  com- 
pared with  nonexpert  opinions;  (/)  a 
question  for  the  Jury  905 

Measure  of  proof  of  insanity  in  criminal 
cases:— (I.)  Beyond  a  reasonable  doubt; 
(IT.)  to  the  satisfaction  of  tbe  Jury;  (HI.) 
a  preponderance  of  the  evidence:  (a)  gen- 
eral rules;  (b)  what  constitutes  a  suffi- 
cient preponderance;  (lY.)  clearly  proved, 
reasonable  certainty,  etc.;  (V.)  reason- 
able doubt  of  insanity:  (a)  general  rules; 
(b)  wbat,constitute8  reasonable  doubt:  (c) 
submission  of  tbe  question  to  the  Jury; 
(YI.)  summary  737 

Experts*   See  also  Witnbsbes. 

Opinions  as  to  insanity  805 

Fences;  as  nuisance  in  street  66&' 

Fisheries:  governmental  control  over:— In 
general;  as  tietween  governments;  gen- 
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oral  right  to  regulate;  power  to  grant 
rights  to  individual;  right  of  individual; 
power  to  interfere  with  private  right; 
close  time;  method  of  talsiug  fish;  regula- 
tion of  stream  because  of  flsh;  right  to 
prevent  obstruction  of  stream;  preserva- 
tion of  fish  in  public  waters;  statutes; 
powers  of  local  authorities;  powers  of  flsh 
officers;  pollution  of  water;  regulation  of 
lobster  fishery;  penalties;  joint  offense; 
intent;  constitutional  provisions  581 

Oamblinfi^S  municipal  regulation  of,  as  a 

nuisance  588 

Garbafce;  as  a  nuisance  in  streets  658 

Oas .pipes;  in  street,  as  a  nuisance  680 

H%hways;  nuisance  in,  see  Nuisances. 
Liability  of  counties  for  torts  and  negli- 
gence as  to  88 

House  of  ill  Ikmes  municipal  regulation 

of,  as  a  nuisance  BSSi 

HuslMUid  and  wife;  morphinism  as  ground 
for  divorce  264 

Incompetent  persons;  evidence  as  to  san- 
ity, see  Evidence. 
See  also  Judgment;  Wills. 
Morphinism  and  other  addictions  affecting 
responsibility  and  capacity:— (I.)  scope  and 
general  view  of  the  subject;  (II.)  effect 
on  criminal  responsibility;  (III.)  effect  on 
capacity  to  contract;  (IV.)  effect  on  testa- 
mentary capacity;  (V.)  as  a  ground  lor  di- 
vorce; (VI.)  as  affecting  Insurance;  (VII.) 
as  affecting  competency  of  witness  262 

Insanity,    See  Evidence;  Judgment. 

Insurance;  morphinism  of  Insured  as  affect- 
ing policy  263 

Intoxicating  liquors;  municipal  regula- 

}         tion  of,  as  a  nuisance  525 

Intoxication.    See  Wills. 

Judgment;  decision  against  constitutional 
right  as  a  nullity  subject  to  collateral  at- 
tack:— (I.)  Denial  of  due  process  of  law 
or  other  constitutional  right  of  proced- 
ure: (a)  in  general;  (b)  habeas  corpus  cases; 
(IF.)  conviction  for  violating  unconstitu- 
tional statute  or  ordinance;  (III.)  judg. 
ment  on  unconstitutional  contraoc;  (IV.) 
other  cases  449 

Insanity  as  affecting:—  (I.)  Validity  and  ef- 
fect of  judgments  against  insane  persons: 
(a)  generally;  (b)  as  to  purchasers;  (II.) 
what  degree  of  insanity  affects;  (in.)*  en- 
forcement; (IV.)  collateral  attack;  (V.) 
when  relieved  against;  (VI.)  relief,  how 
obtained;  (VII.)  effect  of  inquisition  776 

Idcense;  of  pilots  188 

Log^;  right  to  construct  log  booms:— In 
general;  boom  must  not  block  up  stream; 
liability  for  injury  caused  by  boom;  boom 
on  property  of  third  person;  recovery  for 
injury  to  boom;  right  of  action  against 
boom  owner;  charter  power;  acquisition 
of  property  by  eminent  domain;  govern- 
mental control  401 

Mort^af^e;  fictitious    names   as  affecting 

validity  of  428 

Municipal    corporations*      See     Nni- 

SANCES. 

Ifame;  use  of  fictitious  name  as  affecting 
validity  of  instrument:—  (I.)  Of  contrac- 
tors, grantors,  and  mortgagors;  (II.)  of 
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aC  grantees,    patentees,     mortgagees,  fand  "Q 

transferees;  (III.)  of  makers  and  draweiv 

T:    of  negotiable  paper;  (IV.)  of  payees:  (a)   *" 

•'    in  promissory  notes;  (h)  in  bills  of    ex-  ^ 

change,  checks,  and  drafts  ^-ftijaj^Z.  ^  "128 

Noise;  on  street,  as  a  nuisance  ~~       673 

Nuisances;  municipal  control]  over  'smoke 
as  551 

Municipal  power  as  to  nuisances  affecting 

'Z7^  public   morals,  decency,  peace,  or  irood 
^Zl  order:—  <I.)  Nuisances    affectinir  public 

«^bv  morals  and  decency:  (a)  in  general;  <b) 

dftk  bouses  of  ill  fame,  etc.;   (c)  gambllDg; 
(d)  bowling  alleys;  (e)  drunkenness;  ill.) 
nuisances  affecting  public  peace  and  good 
order:    (a)    In  general;   (b)  intoxUMting 
liquors;  (0  public  amusements  530 

Municipal  control  over  public  naisanoes 
upon  public  streets  and  highways,  created 
by  street  railroads  and  other  electrical 
companies:—  (I.)  Street  railroads:  (II.) 
telegraph  and  electrical  poles,  etc;  (III.1 
steam  and  electricity  fl09 

Municipal  power  over  nuisances  affecting 
highwajrs  and  waters:—  (I.)  In  generml: 
(II.)  removal  of  garbage,  etc.;  (ILL)  ob- 
struction of , and  encroachments  on  streets: 
(a)  in  general;  (b)  stalls,  showcases,  sign- 
boards, etc.;  (c)  buildings  and  fences;  (d) 
things  overhanging  streets,  etc.:  te)  trees 
on  streets;  (I  V.)  nuisances  relating-  to  tbe 
use  of  streets:  (a)  parades  and  noise  on 
streets;  (b)  animals  running  at  large:  tei 
vehicJes;  (d)  selling  on  streets:  (e)  sliding 
In  .the  streets:  (/)  sidewalks:  ig)  gas  pipes; 
(h)  convict  labor  on  the  streets:  (i)  bet- 
ting on  streets;  (V.)  water,  waterooimes, 
etc.  6& 

Ol&cers;  liability  of  county  for  damages  by 
default  of  74 

Opinions*    See  Bvidenck. 

Parades;  as  nuisance  in  street  67S 

Patents;  liability  of  county  for  infringe- 
ment 73 

Pilots;  liability  of  vessel  or  owner  for  com- 
pulsory pilotage  fees:—  (I.)  What  consti- 
tutes compulsory  pilotage;  (ID  consid- 
eration and  construction  of  provisions  for: 
(a)  generally;  (b;  exemptions;  (IllJeirect 
of  constitutional  restrictions;  (IV.)  effect 
of  national  prohibition  against  discrimioa- 
tlon;  (V.)  effect  of  national  provision  for 
watersbetween  states;  (VI.)  effect  of  f\ed- 
eral  licenses  and  license  laws;  (VII.)  con- 
ditions of  liability:  (a)  necessary  qualiflca- 
tions  of  pilot;  (b)  tender  of  services:  (c)  re- 
fusal of  services  tendered:  (d)  first  pilot 
offering;  (e)  proper  destination;  (VIH.) 
outward-bound  pilotage;  (IX.)  to  whom 
and  what  the  liability  attaches;  (X.)  tbe 
amount  or  rate  177 

Principal  and  surety;  statute  of  frauds 
as  to  contract  between  sureties  379 

Prison;  liability  of  county  for  escape  from      3S 

Public  improvements;  liabilltyof  county 
for  injuries  to  real  property  from  S3 

Public  morals.   See  Nuisakcks. 

Shippinfl^.   See  Pilots. 

Sbowcases;  on  sidewalk,  as  a  nuisance  Ml 

Sidewalks;  nuisance  on,  see  Ncisakcsb. 

Si^^-boards;  as  a  nuisance  in  street  611 
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Sliding;  in  street,  as  a  nulsanoe  679 

Smoke*   See  Nuibancks. 

Stalls;  on  sidewalk,  as  a  nuisance  661 

Steam;  use  of.  in  street,  as  a  nuisance  6S1 

Street  railroads;  as  nuisances  600 

Teleg^rapiis;  televrapb  poles  and  wires  as 

nuisances  In  street  619 

Telephone;  telephone  poles  and  wires  as 
nuisances  In  street  619 

Tender;  of  fees  to  witnesses  116 

Trees;  on  streets,  as  a  nuisance  670 

'  TriaL   See  Criminal  Law. 

Waters;  pollution  of,  as  a  nuisance  to  fish- 
ery 689 
Municipal  power  over  nuisances  in               681 

"Wills;  drunkenness  as  affecting  testamentary 
capacity:— (I.)  Present  Intoxication;  (II.) 
habits  of  intoxication;  (III.)  drunkenness 
as  evidence  ot  incapacity:  (a)  generally: 
(b)  In  connection  with  conduct  and  con- 
dition; (c)  in  connection  with  nature  of 
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the  act;  (d)  in  connection  with  undue  in- 
fluence; (6)  point  of  time  under  investiga- 
tion; (/)  presumption  and  burden  of  proof; 
(IV.)  inquisition  of  drunkenness  as  evi- 
dence 

EflTect  of  morphinism  on  testamentary  ca- 
pacity 

Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity  715 
Witnesses;  opinions  of,  see  Byidencb. 

Right  of  state  to  require  service  of,  with- 
out compensation;— (I.)  Inherent  right  to 
command  service:  (II.)  application  of  con- 
stitutional provisions;  (III.)  the  rule  as  ap- 
plied to  expert  testimony:  (IV.)  general 
rules  with  relation  to  civil  cases:  (a)  neces- 
sity of  payment  or  tender;  (b)  suflldency 
of  payment  or  tender 

Morphinism  as  affecting  competency 

Bxamination  of,  as  to  sanity  or  insanity 


116 
865 
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OPINIONS,  NOTES  AND  BEIEFS. 

(Separate  Index  to  Notes  preoedes  this.) 


ABANDONMENT*    See  Action  or  Suit, 
2;  Gas,  1. 

ACTION  OR  SUIT.    See  also  Partition. 
2. 

1.  A  light  of  action  mast  be  complete  be- 
fore the  action  is  brought,  and  the  subsequent 
occurrence  of  a  material  fact  will  not  ayail  in 
maintaining  it.  Maryland  Tube  dh  I.  Works 
V.  West  End  Imprav,  Co.  (Md.)  810 

2.  Failure  to  bring  an  injunction  suit  to 
prevent  the  changing  of  the  grade  of  a  street 
without  making  compensation  for  injury  to 
the  abutting  owner  is  not  an  abandonment  of 
the  right  to  brin^  an  action  for  such  compen- 
sation after  the  cnange  is  effected.  Henderson 
V.  McClain  (Ky.)  349 

8.  The  delivery  of  a  life-insurance  policy 
which  is  void  for  failure  to  pay  a  premium  is 
not  a  prerequisite  to  the  institution  of  an  ac- 
tion to  obtain  judgment  for  a  paid-up  policy 
in  accordance  with  a  provision  of  the  policy, 
as  such  original  policy  is  of  no  effect  and  can 
be  of  no  value  to  any  person.  Mutual  L,  Ins, 
Co,Y.Jarboe(Kj.)  604 

4.  A  purchaser  who  was  induced  to  make 
the  contract  by  the  false  and  fraudulent  repre- 
sentations of  the  vendor  may,  acting  seasonably, 
rescind  the  contract,  after  giving  or  tendering 
back  what  he  has  received,  and  recover  back 
the  consideration,  or  he  may  retain  the  land 
and  recover  damages  for  the  deceit  in  a  proper 
action.     Onstafsonv.Bustemeyer  (Conn.)    644 

5.  The  sole  apparent  maker  of  a  note 
when  sued  thereon  is  not  entitled  to  have  his 
alleged  principals  brought  in  as  defendants, 
8huei/  V.  Adair  (Wash.)  473 

ADOPTION.    See  Descent  and  Distri- 
bution; Parent  and  Child. 

ADULTERY.    See  Schools,  7. 

ADVERSE  POSSESSION. 

Possession  of  land  is  not  adverse  to  the 
owner  of  minerals  therein,  when  the  land  is 
used  merely  for  agricultural  purposes,  without 
any  denial  of  the  right  to  the  minerals,  or  any 
assertion  of  claim  inconsistent  therewith. 
Murray  v.  Allard  (Tenn.)  249 

ALTERATION  OF  INSTRUMENTS. 

See  also  Forgery. 

1.  The  unauthorized  alteration  of  an  in- 
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strument  by  an  agent  with  whom  it  is  left  to 
be  delivered  does  not  bind  the  principal. 
Walsh  V.  Hunt  (Cal.)  697 

2.  An  alteration  of  an  obligation,  amount- 
ing to  forgery,  by  an  agent  of  the  maker,  does 
not  avoid  the  contract  in  its  entirety  or  pre- 
vent a  recovery  by  an  innocent  holder  upon  it 
in  accordance  with  its  original  terms,  if  they 
can  be  ascertained.  Id, 

Notes  and  Briefs. 

Alteration  of  instruments;  as  affecting  inno- 
cent person.  698 

AMUSEMENTS. 

Notes  and  Briefs. 
Municipal  regulation  of,  as  a  nuisance.    528 

ANIMALS.  See  also  Constitutional 
Law,  17,  19,  21;  Municipal  Corpora- 
tions, 4. 

1.  Provisions  for  the  summary  destruction 
of  dogs  running  at  large  contrary  to  statutes 
or  orainances  are  within  the  police  power  of 
the  state.    Hagerstawn  v.  Witmar  (Md.)    649 

2.  An  ordinance  prohibiting  dogs  from 
running  at  large  on  the  streets  and  alleys  of  a 
city  is  within  the  general  power  to  pass  all  or- 
dinances necessary  for  good  government  and 
for  the  preservation  of  peace  and  good  order 
and  the  protection  of  the  lives  and  property  of 
citizens.  Id, 

8.  Dogs  are  domestic  animals,  within  the 
meaning  of  Ga.  Pen.  Code,  §  703,  prohibiting 
cruelty  to  domestic  animals,  since  they  are 
classed  as  such  by  the  constitutional  provision 
authorizing  a  tax  *'upon  such  domestic  ani- 
mals as  from  their  nature  and  habits  are  de- 
structive of  other  property. "  Wilcox  v.  State 
(Ga.)  709 

4.  Favoritism  of  a  society  for  the  preven- 
tion of  cruelty  to  animals,  in  respect  to  giving 
notice  or  warning  to  violators  of  an  ordinance, 
does  not  constitute  a  defense  to  a  prosecutioti 
instituted  in  the  name  of  the  state  for  such 
violation.    State  v.  Karstendiek  (La.)         520 

Notes  and  Briefs. 

Animals;  running  at  large  as  a  nuisance. 

674 

APPEAL  AND  ERROR.  See  also  Jus- 
tice OP  THE  Peace. 

1.  The  insanity  of  a  defendant  in  a  divorce 

877 
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Appeal  and  Errox. 


salt  does  not  prevent  maintaining  a  writ  of  er- 
ror from  a  decree  against  him.  lago  v.  lago 
(111.)  115 

2.  The  next  friend  of  an  insane  person  in 
a  writ  of  error  is  not  necessarily  the  same  per- 
son who  represented  him  as  guardian  ad  litem 
in  the  lower  court,  since  the  incapacity  of  the 
insane  person  to  change  his  representative  does 
not  prevent  the  court  from  making  the  change. 

8.  An  order  quashing  a  summons  is  ap- 
pealable under  a  statute  permitting  appeals 
from  orders  terminating  the  action  or  proceed- 
ing. Carstens  d  EarUs  v.  Leidigh  d  H.  Lum- 
ber Co.  (Wash.)  548 

4.  The  amount  in  controversy  is  not  mater- 
ial to  the  jurisdiction  of  the  court  of  appeals 
of  Kentucky  when  the  title  to  land  is  involved. 
StilhceUY.  Duncan  (Ky.)  863 

5.  The  amount  in  dispute  on  an  appeal  is 
the  difference  between  the  amount  claimed 
and  the  amount  recovered.  Holker  v.  Hennes- 
sey (Mo.)  165 
Effect  of  appeal* 

6.  The  effect  of  a  conviction  of  felony  as 
a  ground  for  disbarring  an  attorney  is  not  an- 
nulled by  a  writ  of  error  and  supersedeas.  Be 
Kirby  (8.  D.)  866 
DiunissaL 

7.  Three  weeks*  delay  in  filing  a  brief  for 
appellant  in  a  criminal  case  will  not  require 
the  dismissal  of  the  appeal,  when  the  delay 
was  due  to  the  removal  of  his  attorney  from 
the  state,  and*  the  brief  was  filed  as  soon  as  the 
appellant,  who  was  confined  in  jail,  could  pro- 
cure it  to  be  done  after  he  learned  that  it  was 
not  done  within  the  proper  time.  State  v. 
WUliams  (Wash.)  821 
Presentinef  questions. 

8.  Parties  can  preserve  by  exceptions  any 
questions  of  law  for  decision  as  readily  as  by 
submitting  propositions  to  be  held  as  law,  un- 
der 111.  Rev.  Stat.  1893,  chap.  117,  §  1,  provid- 
ing that  referees  shall  have  authority  to  take 
testimony  and  report  the  same  in  writing  to- 
gether with  their  conclusions  of  law  and  fact, 
and  that  either  party  may  except  to  such  re- 
port.    Sanitary  List.  v.  Cook  (111.)  869 

9.  The  rejection  of  a  hypothetical  question 
involving  assumptions  concerning  which  no 
evidence  has  been  offered  is  not  ground  of  er- 
ror.   P<yrter  v.  Ritch  (Conn.)  353 

10.  A  general  objection  is  not  sufficient  to 
raiBe  the  point  that  an  instruction  is  slightly 
defective  in  form  and  may  be  misunderstood. 
Phoenix  Ins.  Co.  v.  Flemming  (Ark.)  789 

11.  The  rejection  of  written  evidence  can- 
not be  presumed  on  appeal  to  be  prejudicial 
when  the  record  does  not  show  the  nature  of 
the  evidence  rejected.  Modern  '  Woodmen  Aeci. 
Asso.  V.  Shryoek  QUeb,)  826 
Wlutt  questions  open. 

12.  The  admission  of  a  note  in  evidence 
without  proof  of  its  execution,  when  it  was  ad- 
mitted by  the  maker,  who  was  a  defendant, 
cannot  be  complained  of  on  appeal  by  another 
party  as  to  whom  the  evidence  was  immaterial. 
Wiekl  V.  Bobertson  (Tenn.)  423 

18.  One  who  has  proved  certain  statements 
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by  his  own  witnesses  cannot  object  to  proof  of 
the  same  statements  by  witnesses  for  the  other 
party.  Modem  Woodmen  Aeci,  Asm.  v.  Shry- 
ock  (Neb.)  826 

14.  In  the  absence  of  proper  exceptions  to 
a  finding  on  a  mixed  question  of  law  and  fact, 
the  only  question  is  whether  the  findings  of 
fact  warrant  the  conclusions  of  law.  Carstens 
d  EarUsY.  Leidigh  d  H.  Lumber  Co.  (Wash.) 

548 

15.  A  finding  by  the  court  that  testator  had 
testamentary  capacity,  of  the  highest  order  is 
erroneous  where  the  question  of  undue  influ- 
ence is  also  involved,  if  it  appears  that,  pos- 
sessed of  property  over  $300,000  in  value,  he 
gave  more  than  three  fourths  of  it  to  one  of 
his  children,  and  for  a  period  of  ten  years 
covering  the  time  of  the  will  he  drank  largely 
of  intoxicating  liquors  and  was  afflicted  with 
locomotor  ataxia;  while  interested  witnesses 
testify  to  the  daily  consumption  of  unusual 
quantities  of  intoxicants,  and  the  failure  of 
memory,  and  weakeninf^  of  will  power,  al- 
though the  evidence  of  incapacity  is  not  suf- 
ficient to  send  the  case  to  the  jury.  Be  Miller 
(Pa.)  .  220 

16.  The  facts  may  be  reviewed  by  the  su- 
preme court  of  Illinois  to  the  extent  of  ascer- 
taining whether  or  not  there  was  such  evidence 
tending  to  establish  plaintiff's  declarations  as 
should  have  been  submitted  to  the  jury,  where 
error  is  assigned  to  the  giving  or  refusal  of  an 
instruction  to  find  for  the  defendant.  SiddaU 
V.  Jansen  (111.)  112 

17.  Negli£[ence  is  a  question  of  fact  which 
cannot  be  reviewed  on  appeal  unless  the  trial 
court  failed  to  apply  the  correct  standard  of 
duty,  or  violated  some  rule  or  principle  of  law 
applicable  to  the  facts  as  found.  Bergin  ▼. 
Southern  New  England  Teleph,  Co.  (Conn-)  192 
Questions  first  made  on  appeal. 

18.  The  trial  court  cannot  be  convicted  of 
error  on  appeal  in  excluding  evidence  which 
was  not  admissible  for  the  purpose  for  which 
it  was  offered  because  it  was  admissible  for 
purposes  first  suggested  in  the  appellate  court. 
Qustafson  v.  Bustemeyer  (Conn.)  644 

19.  The  objection  that  the  amount  of  the 
judgment  is  in  excess  of  the  verdict  cannot  be 
taken  for  the  first  time  on  appeaL  OreenriUe 
V.  Ormand  (S.  C.)  817 

20.  The  objection  that  the  facts  found  show 
that  plaintiffs  have  no  cause  of  action  cannot 
be  raised  on  appeal  under  Conn.  Oen.  Stat. 
§  1135,  where  the  appellant  did  not  make  any 
claim  of  that  kind  in  the  court  below  and  does 
not  make  it  in  his  assignments  of  error,  but 
merely  presents  it  in  his  brief.  '  Qustafson  v. 
Bustemeyer  (Conn.)  644 
Errors  cured. 

21.  Error  in  taxing  an  item  of  costs  is 
cured  by  promptly  remitting  that  item.  Sec- 
ond Ward  Sav.  Bank  v.  Sehranck  (Wis.)     569 

22.  Objection  to  the  admission  in  evidence 
of  a  will  because  it  is  not  proved  by  the  sub- 
scribing witnesses  is  obviated  by  the  subse- 
quent calling  and  examination  of  the  witnesses 
who  testify  to  the  execution  of  the  will  by  the 
testator.  Be  Stetson's  WiU  (Utaa.)  715 
Grounds  of  reversal. 

23.  Errors  in  rulings  which  could  not  af- 
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feet  the  trial  or  decision  will  not  be  prejudi- 
cial. Bergin  v.  Southern  New  England  Teleph. 
Go.  (Conn.)  192 

24.  The  failure  of  the  court  upon  a  trial 
without  a  jury  to  definitely  adopt  one  of  the 
two  measures  of  damages  contended  for  by  the 
respective  parties  is  not  reversible  error,  where 
the  application  of  either  rule  leads  to  substan- 
tially the  same  result.  Oustafwn  v.  Ritste- 
meyer  (Conn.)  644 

!^5.  Rejection  of  evidence  is  immaterial 
error  if  the  complaining  party  has  had  the  full 
benefit  of  it  from  another  witness.  Greenville 
V.  Ormand  (S.  C.)  847 

26.  To  permit  an  answer  by  an  expert  on  a 
hypothetical  question  as  to  insanity,  embrac- 
ing only  the  evidence  of  one  party,  is  not  re- 
versible error  if  both  parties  subsequently  sub- 
mit and  obtain  answers  to  questions  contain- 
ing all  the  evidence.    Burt  v.  State  (Tex.)  805 

27.  Failure  to  dispose  of  a  special  plea  is 
not  ground  for  reversal  if  the  same  defense  was 
available  under  the  other  pleadings.  Taylor 
V.  Branham  (Fla.)  862 

28.  The  refusal  of  a  proper  instruction  is 
not  ground  of  reversal  if  it  could  not  have 
been  prejudicial.  St.  Louis  8,  W.  H.  Co.  v. 
Jone%  (Ark.)  784 
Judfi^ent. 

29.  A  dismissal  of  the  complaint  on  the 
merits  cannot  be  made  by  the  appellate  divi- 
sion on  hearing  exceptions  upon  a  motion  for  a 
new  trial  under  N.  Y.  Code  Civ.  Proc.  §  1000, 
but  if  the  exceptions  are  well  taken  the  mo- 
tion should  be  granted  and  the  case  sent  back 
for  a  new  trial;  if  they  are  not  well  taken,  the 
motion  should  be  denied  and  judgment  en- 
tered on  the  verdict  or  order  of  nonsuit,  as  the 
case  may  be.  ^iaftheuss  v.  American  C.  Ins. 
Co,  (N.  Y.)  438 


APPOINTMENT. 

Wife,  3. 


See   Husband    and 


APPROPRIATIONS. 

Money;  Waters,  1. 


See       Public 


ARREST.    See  Gabnishment. 

ASSAULT.    See  Carriers,  5;   Criminal 
Law,  1;  Evidence,  9. 

ASSIGNATION.    See  Case,  2. 

ASSIGNMENT.    See  also  Banks,  6;  Land- 
lord AND  Tenant,  6. 

Assignees  of  employees  may  have  their 
priority  of  payment  out  of  the  assets  of  a  re- 
ceiver. Drennen  v.  Mercantile  Trust  dt  D. 
a?.!(Ala.)  623 

ASSOCIATIONS.    See  Stock  and  Pro- 
duce Exchange. 

ASSUMPSIT.    See  also  Case,  1. 

1.  Voluntary  payment  "which  cannot  be 
recalled,  by  a  bank  to  its  principal,  is  made 
where,  after  taking  a  check  instead  of  cash, 
without  authority  to  do  so,  on  the  sale  of  stock, 
it  notifies  the  principal  of  the  deposit  of  the 
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check  to  his  credit,  and  afterwards  pays  his 
check  for  the  proceeds.  Pepperday  v.  Citi- 
zens' Nat.  Bank  (Pa.)  529 
2.  A  payment  of  a  tax  on  sheep  is  not  vol- 
untary when  made  after  first  refusing  to  pay  it 
and  because  the  collector  declares  either  that  he 
can  or  that  he  will  take  enough  sheep  to  pay 
the  tax.    Kelley  v.  Bhodes  (Wyo.)               594 

ASYLUM.    See  Counties,  8,  4. 

ATTACHMENT.    See  Corporations,  8> 

ATTORNEY    GENERAL.      See    Fish- 

ERIB8,  8. 

ATTORNEYS.    See  also  Appeal  and  Er- 
ror, 6;  Costs  and  Fees;  Statutes,  6. 

1.  An  order  for  an  attorney  at  law  to  show 
cause  why  he  should  not  be  disbarred  is  not  a 
process  within  the  meaning  of  a  constitu- 
tional provision  requiring  process  to  be  in  the 
name  of  the  state.    lie  Kirby  (S.  D.)  856 

2.  Receiving  property  of  the  government 
knowing  it  to  have  been  stolen,  wiih  intent  to 
convert  the  same  to  one's  own  use,  is  an  offense 
involving  moral  turpitude.  Id. 

8.  An  attorney  convicted  of  an  offense 
punishable  by  imprisonment  in  the  peniten- 
tiary is  guilty  of  felony  within  the  meaning  of 
a  statute  authorizing  disbarment.  Id. 

4.  A  writ  of  error  and  supersedeas  in  a 
proceeding  in  which  an  attorney  has  been  con- 
victed of  felony  are  matters  of  defense  which 
he  must  prove  in  a  proceeding  to  disbar  him 
on  account  of  the  conviction.  Id. 

5.  A  proceeding  for  disbarring  an  attor- 
ney is  a  civil  proceeding.  Id. 

Notes  and  Briefs. 
Attorneys;  disbarment  of.  856 

AUCTIONS. 

Notes  and  Briefs. 
In  street,  as  a  nuisance.  678 

AUDITOR.    See  Parliamentary  Law. 

AWNING.  .  See     Municipal     Corpora- 
tions, 2. 

AX.    See  Negligence,  2. 

BANKS.    See  i^lso  AssmiPSiT,  1;  Checks. 

1.  A  bank  is  not  responsible  for  the  use  of 
trust  funds  made  by  a  trustee  unless  it  know- 
inglv  participates  m  th^  breach  of  trust  or 
profits  by  the  fraud.  Duekett  v.  National  Me- 
chanics'  Bank  (Md.)  84 

2.  A  check  stating  that  it  is  for  "deposit 
to  the  credit  of"  a  person  named,  with  the 
word  "Trustee"  added  to  his  name,  is  an  ex- 
plicit notification  to  the  bank  in  which  he  de- 
posits it  that  he  Is  not  the  actual  owner  of  the 
money;  and  if  the  bank  credits  it  to  his  indi- 
vidual account,  and  loss  ensues  to  the  trust  es- 
tate by  reason  of  his  drawing  out  the  fund  by 
checks  on  his  personal  account,  the  bank  is  lia- 
ble for  participation  in  the  breach  of  trust.  Id, 
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8.  A  check  stating  that  it  is  "for  deposit 
to  credit  of"  a  person  named,  without  adding 
the  word  *  Trustee"  to  his  name,  although  it 
^contains  a  further  clause  stating  that  it  is  *'the 
balance  of  purchase  money  due  him  as  trus- 
tee/' does  not  impress  the  funds  with  a  trust, 
80  as  to  prevent  a  bank  in  which  he  deposits 
it  from  crediting  the  check  to  his  individual 
account.  Id. 

4.  A  ratification  by  a  trustee  of  the  act  of 
« bank  in  placing  to  his  individual  credit  a 
check  which  showed  on  its  face  that  it  was  due 
to  him  as  trustee  cannot  relieve  the  bank  from 
liability  to  the  trust  estate,  if  the  funds  are  lost 
by  his^checking  them  'out  on  his  personal  ac- 
count. Id. 

5.  After  a  check  is  given,  the  depositor 
cannot,  in  Illinois,  by  arrangement  with  the 
bank,  prevent  the  application  of  future  de- 
posits to  its  payment.  Qage  Hotel  Co,  v.  Union 
Nat  Bank  aw.)  479 

6.  A  bank  to  which  a  check  is  presented 
by  a  third  person  receiving  it  in  the  usual 
course  of  business  cannot,  where  such  check 
constitutes  an  equitable  assignment  of  the  fund, 
appropriate  such  fund  after  such  presentation 
to  the  payment  of  a  note  held  by  it  against  the 
depositor  and  refuse  to  pay  the  check,  if  at  the 
time  of  presentation  it  has  taken  no  steps  to  ap- 
propriate the  deposit  to  the  payment  of  the 
note.     NiHackVr,  Park  Nat.  Bank  (111. )       159 

7.  That  the  controller  of  the  currency  has 
taken  charge  of  a  bank  at  the  time  of  the  pres- 
entation of  a  cheek  by  a  third  person  holding 
it  in  the  regular  course  of  business  does  not 
authorize  the  application  subsequent  to  such 
presentation  of  the  fund  to  the  payment  of  a 
note  held  by  the  bank  against  the  depositor, 
as  neither  the  controller  nor  the  receiver  ap 
pointed  by  him  has  any  more  right  to  transfer 
such  fund  than  the  bank  itself.  Id. 

8.  A  bank  receiving  a  check  instead  of 
cash,  without  authority  from  its  principal,  on 
a  sale  of  his  stock,  and  crediting  his  account 
with  the  amount  of  it,  is  liable  to  him  there- 
for notwithstanding  the  fact  that  the  check 
proves  worthless,  and  irrespective  of  the  ques- 
tion of  its  diligence  in  attempting  to  collect  it. 
Pepperday  v.  Citizens*  Nat.  Bank  (Pa.)        629 

Notes  and  BRraps. 

Banks;  deposit  of  trust  fund  in.  85 

Check  as  assignment  of  funds.  169 

Prohibiting  application  of  future  deposit  to 

'Check.  479 

BENEVOLENT   SOCIETIES.    See  In- 
surance. 6. 

BEQUEST.    See  Wills,  8. 

BET. 

A  note  to  pay  a  bet  on  a  horse  race  run 
In  Virginia  where  such  notes  are  presumed 
valid,  and  where  the  original  note  of  which 
this  is  a  renewal  was  given,  will  not  be  en- 
forced in  North  Carolina,  even  if  it  is  deemed 
a  Virginia  contract,  since  it  is  contrary  to  the 
public  policy  of  the  atate.  <jhoc?i  v.  Faucette 
(N.  C.)  835 

-89,L.,R.  A. 


Notes  and  Briefs. 
Bet;  on  race. 
Betting  on  street  as  a  nuisance. 
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BICYCLE.      See   Highways,   7;    Neoli- 

GENCE,  4. 

Notes  and  Briefs. 

Bicycles;  as  vehicle;  negligence' in  ridioe. 

'4bd 

BILLS  AND  NOTES.  See  al«o  Action 
OR  Suit,  5;  Alteration  of  Instru- 
MENTB,  2;  Bet;  Evidence,  16;  Foboert; 
Injunction,  1;  Principal  and  Surett; 
Proximate  Cause. 

An  agent  wUo  made  a  note  in  his  own 
name  is  not  released  by  an  agreement  after  its 
maturity  between  the  payee  and  the  principal 
for  the  substitution  of  the  lattcr's  note,  when 
this  was  never  made.    Shuey  v.  Adair  (Wash.) 

473 
Notes  and  Briefs. 

Bills  and  notes;  fictitious  names  as  affectin? 

validity  of.  423 

Liability  on  note  made  by  agent.  473 

BONDS.  See  also  Life  Tknant,  4;  Vox- 
ERS  AND  Elections,  1. 

1 .  Bonds  may  lie  made  payable  ingold 
coin  only,  under  Cal.  act  March  19,  1889.  as 
amended  in  1893,  giving  power  to  issue  mu- 
nicipal bonds  * 'payable  in  f^old  coin  or  lawful 
money,"  as  this,  to  have  any  effect,  must  be 
construed — especially  in  view  of  otlier  provi- 
sions of  the  statute — to  give  the  city  the  option 
to  make  them  payable  in  gold  coin  alone,  or  in 
lawful  money.  MvrpJty  v.  San  Luis  Obi»po 
(Cal.)  444 

2.  The  alternative  of  making  interest  pay- 
able annually  or  semiannually  need  not  be 
submitted  to  the  voters  on  an  election  respect- 
ing the  issue  of  municipal  bonds  under  CaL 
act  March  19,  1889,  ^  8.  requiring  a  notice  of 
the  election,  the  purpose  and  character  of  the 
bonds,  and  the  rate  of  interest,  without  requir- 
ing any  notice  as  to  the  time  of  paying  in- 
terest. Id. 

BOOM.    See  Loos;  Nuisances,  4. 

BOWLING  ALLEYS. 

Notes  and  Briefs. 
Municipal  regulation  of,  as  a  nutsanoe.     5S4 

BRIDGES.    See  also  Counties,  6. 

A  county  is  not  liable  by  implication 
for  damages  caused  by  negtisence  of  its  offi- 
cers in  respect  to  keeping  bridges  in  repair. 
where  the  county  commissioners  have  no 
power  to  appropriate  county  funds  for  that 
purpose,  except  when  and  so  far  as  the  road 
district  is  unable  to  make  the  repairs,  aud  there 
is  no  statute  giving  a  right  of  action  against 
the  county  for  its  neglitrence  or  that  of  its 
commissioners,  or  authorizing  the  use  of  county 
funds  to  pay  damages  caused  thereby.  Jatper 
County  V.  AUman  (Ind.)  58 


Building  and  Loan  AsaociATiONS— Cabriers. 


881 


Notes  and  6ribfs.> 

Bridges:  liability  of  counties  for  torts  and 
negligence  as  to.  88 

31unicipal  control  of,  as  a  nuisance.         681 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS.   See  also  Corporations,  11. 

1.  Notice  of  withdrawal  from  an  insol- 
vent loan  association  does  not  entitle  members 
to  priority  of  payment  over  their  fellow  stock- 
holders. Oibson  V.  Safety  Homestead  d  L.  As9o. 
(111.)  202 

2.  The  illegality  of  an  issue  of  paid-up 
stock  by  a  building  and  loan  association  can- 
not be  asserted  by  stockholders  who  have  taken 
it  and  paid  for  it  in  order  to  place  themselves  in 
a  better  position  with  respect  to  other  stock- 
holders, who  do  not  question  its  validity,  than 
they  would  be  in  if  the  stock  had  been  valid. 

Id, 

3.  Securities  deposited  by  a  foreign  build- 
ing and  loan  association  "in  trust  for  the  bene- 
fit and  security  of  its  members  in  this  state,"  in 
order  to  obtain  the  right  to  do  business  in  the 
state  under  the  VVisconsin  statute  (Sanb.  &  B. 
Ann.  Stat,  g^  2014a.  20146),  will  be  sold  or  col- 
lected in  case  of  insolvency,  and  the  proceeds 
applied  according  to  the  trust,  and  the  residue 
■only  turned  over  to  the  receiver  appointed  in 
the  state  of  incorporation.  Lewis  v.  American 
8av.  d  L,  Asso.  (Wis.)  559 

4.  Only  resident  shareholders  and  credit- 
ors are  entitled  to  participate  in  the  proceeds  of 
securities  deposited  with  the  state  treasurer  by 
a  foreign  building  and  loan  association  under 
the  Wisconsin  statute  (Sanb.  &  B.  Ann.  Stat. 
§§  2014a,  20146)  in  order  to  obtain  the  right  to 
•do  business  in  the  state.  Id. 

Notes  and  Briefs. 

Building  and    loan    associations;    right  to 
withdrawal.  202 

BUILDINGS.  See  Injunction,  7;  Land- 
lord and  Tenant. 

Notes  and  Briefs. 

Buildings;  liability  of  counties  for  torts  and 

negligence  as  to.  38 

As  nuisance  in  street.  663 

BY-LAWS.  See  Corporations,  5,  6; 
Partnership;  Stock  and  Produce  Ex- 
change. 

CANALS. 


Notes  and  Briefs. 

Liability  of  counties  for  injury  to  real  prop- 
-erty  from.  69 

CAPITAL.        See     Life  Tenant,     2-5, 
Notes  and  Briefs;  Trusts,  1. 

CARRIERS.     See   also   Contracts,    12; 

Evidence,  9. 

1.  A  person  must  be  expressly  or  im- 
pliedly received  as  a  passenger  before  he  can 
sustain  that  rdation  to  a  carrier.  Illinois  (7. 
A  Co.  V.  (yKe^e  (111.)  148 

^  L.  R.  A.  56 


2.  A  conductor's  knowledge  that  some 
one  has  boarded  his  train  while  in  motion  by 
getting  on  the  platform  between  the  tender 
and  baggage  car  is  not  sufficient  to  show  that 
he  has  accepted  him  as  a  passenger,  when  he 
does  not  know  who  the  person  is  or  what  he  is 
there  for.  Id. 

8.  The  holder  of  a  free  pass  on  a  railroad, 
who  gets  on  the  front  platform  of  a  baggage 
car  next  the  tender  when  the  train  is  in  motion 
and  after  it  has  left  the  depot,  and  then  tries 
to  open  the  baggage- car  door,  does  not  thereby 
become  a  passenger  so  as  to  make  the  railroad 
company  liable  for  his  protection  as  such, 
when  he  is  killed  by  a  collision  while  he  is  on 
the  car  platform.  Id. 

4.  The  utmost  care  and  diligence  which 
human  foresight  can  use  is  the  measure  of  duty 
which  a  carrier  owes  to  a  passenger.  Balti- 
more  City  Pass.  R.  Go,  v.  Nugent  (Md.)        161 

5.  A  conductor  beating  a  passenger  who 
slaps  his  face  with  his  hand  renders  the  carrier 
liable,  if  he  uses  force  greatly  exceeding  that 
which  would  appear  to  a  reasonable  man  neces- 
sary to  repel  the  assault.  St.  Louis  6,  W.  R. 
Co,  V.  Jones  (Ark.)  784 

6.  An  injury  to  a  passenger  on  a  trolley 
car  by  contact  with  a  trolley  wire  charged 
with  electricity,  which  breaks  and  falls  over 
the  rear  end  of  the  car,  does  not  render  the 
carrier  liable  if  the  accident  was  caused  solelv 
by  a  hidden  or  latent  defect  in  the  wire,  which 
could  not  have  been  discovered  or  detected  by 
any  reasonable  examination,  unless  the  carrier 
has  been  in  some  way  negligent  in  respect  to 
the  danger  of  such  an  accident.  Baltimore 
City  Pass.  R.  Co.  v.  Nugent  (Md.)  161 

7.  A  street-railway  company  which  con- 
structs a  walk  over  a  street  temporarily  sub- 
merged by  a  freshet,  for  the  use  of  passengers 
in  going  from  one  car  to  another,  is  not,  as 
matter  of  law,  required  to  provide  a  light  for 
such  walk  at  night.  Finseih  v.  City  db  8.  R. 
Co,  (Or.)  517 

8.  A  street  railway  company  which,  for 
the  facilitation  of  its  own  business,  constructs 
a  platform  along  a  street  temporarily  sub- 
merged during  a  freshet,  for  the  accommoda- 
tionl>f  its  passengers,  is  required  to  make  such 
walk  reasonably  safe,  but  not  to  make  it  "as 
reasonably  safe  as  possible."  Id. 

9.  A  person  trucking  goods  for  particular 
customers  at  prices  fixed  in  each  case  by  spe- 
cial contract  is  not  a  common  carrier  so  as  to  be 
liable  as  an  insurer  of  the  goods.  Faucher  v. 
Wilson  (N.  H.)  481 

10.  A  carrier  is  not  liable  for  the  loss  due 
to  the  bursting  of  a  hogshead  of  molasses  by 
reason  of  fermentation,  as  this  results  from 
the  operation  of  natural  laws  which  a  common 
carrier  does  not  insure  against.  Id. 

11.  Permitting  a  car  labeled  * 'Powder"  to 
stand  in  such  close  proximity  to  its  warehouse 
as  to  deter  the  city  fire  department  from  at- 
tempting to  extinguish  a  fire  in  the  warehouse 
will  render  a  carrier  liable  fot  the  loss  of  goods 
in  the  warehouse  which  would  not  have  been 
destroyed  had  the  car  not  been  there,  although 
liability  as  carrier  had  ceased  and  there  was  in 
fact  no  powder  in  the  car.  Hardman  v.  Mon- 
tana U.  R.  Co.  (C.  C.  App.  9th  C.)  800 
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12.  The  rule  that  a  carrier  must  j^ve  notice 
to  the  consignee  of  the  arrival  of  goods  at 
destination  is  subject  to  exceptions  growing 
out  of  special  circumstances  and  out  of  cus- 
toms that  have  grown  up  for  the  mutual  ad- 
vantage of  shipper  and  carrier.  Allam  v. 
Penrutylvania  R.  Co,  (Pa.)  685 

18.  A  contract  that  goods  shall  be  at  the 
risk  of  the  considers  when  unloaded  on  a 
platform  at  a  station  where  there  is  no  build- 
ing or  any  agent  of  the  carrier  is  not  against 
public  policy.  Id. 

14.  Unloading  goods  during  a  storm  on  an 
open  platform  and  leaving  them  unprotected 
from  the  weather  is  not  a  fault  of  the  carrier 
where  there  is  no  building  at  that  station  or 
any  agent  of  the  carrier,  and  the  bill  of  lading 
provides  that  when  delivered  on  the  platform 
they  are  at  the  risk  of  the  owner.  Id. 

Notes  and  Bbiefs. 

Carriers;  when  person  becomes  passenger. 

149 
Liability  for  assault  on  passenger.  785 

Who  are;  loss  by  act  of  God.  481 

Negligence  of,  as  warehousemen.  800 

Duty  as  to  giving  notice  to  consignee.      535 

CARTRIDGES.      See    Negligence,    8; 
Trial,  8. 

CASE. 

1.  The  failure  of  a  servant  or  agent  to  pay 
over  on  demand  money  which  he  has  collected 
for  his  principal  will  not  sustain  an  action  of 
trespass  on  the  case,  but  the  only  remedy  is 
by  assumpsit  or  debt.      Boyee  v.  Oakes  (R.  I.) 

845 

2.  A  man  who  hires  lodging  rooms  in  a 
dwelling  house  is  liable  to  the  owner  for  inju- 
ries to  the  good  name  of  the  house  and  the 
damage  to  the  owner's  custom  and  business,  if 
he  bnngs  dissolute  and  immoral  persons  to 
such  rooms,  and  applies  the  rooms  to  the  pur- 
poses of  assignation  or  to  create  a  nuisance 
therein.    Sullivan  v.    Waterman  (R.  I.)    773 

CASTING  VOTE.    See  Parliamentary 
Law. 

CERTIORARI. 

An  examination  of  the  evidence  may 
be  made  on  certiorari  for  the  purpose  of  de- 
termining the  claim  that  the  court  exceeded 
its  power.  McClatchy  v.  Sacramento  County 
Super.  Ct,  (Cal.)  691 

CHARITIES.     See  also  Municipal  Cor- 

PORATIONB,  5. 

1.  A  bequest  to  the  pastor  of  a  specified 
church  "that  masses  may  be  said  for  me,"  al- 
though not  a  charity,  creates  a  valid  private 
trust.     Moran  v.  Moran  (Iowa)  204 

2.  A  bequest  of  money  "to  be  divided 
among  the  Sisters  of  Charity,"  without  any 
limitation  as  to  locality,  state,  or  nation,  and 
without  any  provision  for  the  exercise  of  dis- 
cretion by  the  trustees,  is  void  for  uncertainty. 

Id. 

89  L.  R.  A. 


Notes  and  Bribf& 

Charities;  validity  of  bequest  for;  gift  for 
masses.  201^ 

CHECKS.  See  also  Banks,  5-7;  iKJTnc- 
TiON,  1;  Interest. 

A  check  is  properly  presented  to  a  bink 
for  payment  where  the  notary  public  takes  it  to 
the  bank  during  banking  hours  for  the  par- 
pose,  and  upon  finding  the  doors  dosed  mskn 
a  demand  upon  the  bank  president,  although 
the  controller  of  the  currency  has  taken 
charge  of  the  bank.  NUAaek  v.  Park  Nat 
Bank  (111.)  15» 

CIGARETTES.    See  Commerce,  S. 

CIGAR  MAKERS*  UNION.  See  Tbads 

MABK,   4,  5. 

CITY  ATTORNEY.    See  OPFiCBBfl,  2. 

COAL.  See  Evidence,  5;  Partition,  1; 
Pilot. 

COASTING. 

Notes  and  Brief& 
In  street,  as  a  nuisance.  679 

COCAINE.    See  Criminal  Law.  1. 

COLLATERAL  -  INHERITANCE 
TAX.  See  Constitutional  Law,  8, 
18,  18;  Taxes,  11-13. 

COLLEGE.    See  Contracts,  1,  5,  6.  8.  9. 

COMMERCE.    See  also  Comtkacts,  12. 

1.  The  nonexercise  by  Congress  of  ii» 
power  to  regulate  commerce  among  the  states 
is  equivalent  to  a  declaration  that  such  com- 
merce shall  be  free  from  any  restrictions.  State 
V.  Duckworth  (Id.)  365 

2.  Restrictions  on  bringing  sheep  into  the 
state  by  Id.  Sess.  Laws  1895,  p.  125.  and  Id. 
Sess.  Laws  1897,  p.  115,  appointing  a  sheep 
inspector,  and  making  it  unlawful  to  briD^ 
sheep  into  the  state  without  his  inspection  and 
having  the  sheep  dipped  as  provided  in  the 
statute.^onstitute  an  unnecessary  and  uncoa- 
stitutional  burden  upon  interstate  commerce. 

Id, 
8.  A  pine  box  in  which  are  packed  for 
convenience  in  shipment  packages  of  cigar- 
ettes, each  of  which  contains  ten  cigarettes 
and  is  sealed  with  an  internal  revenue  stamp, 
without  any  other  packing  or  Inclosure  aroaod 
or  about  them  except  the  oox  itself,  is  the  orig- 
inal package  of  commerce,  and  when  that  is 
opened  the  packages  of  cigarettes  are  subject 
to  the  police  power  of  the  state  as  a  part  of  the 
common  mass  of  property  therein.  McGregor 
V.  a>ntf(Iowa)  4.!i4 

4.  The  determination  of  the  internal  rev- 
enue department  that  a  package  is  a  proper 
and  original  package  for  purposes  of  taxatioc 
does  not  show  that  it  is  an  original  package  of 
commerce.  "  Id. 

5.  An  original  package  is  that  package 


Common  Law—Conbtitutional  Law. 


888 


which  is  delivered  by  the  importer  to  the  car- 
rier at  the  initial  point  of  shipment,  in  the  ex- 
act condition  in  which  it  was  shipped.        Id, 

Notes  and  Bbibfb. 

Commerce:  discrimination  against  imported 

sheep.  865 

What  are  original  packages.  484 


COMMON  LAW. 

Waters.  2,  8. 


See  also  Evidence,  8; 


The  legislative  adoption  of  so  much  of 
the  common  law  as  is  applicable  to  the  con- 
dition of  the  state  of  Washington  does  not  in- 
clude vendor's  liens.    Smith  v.  Allen  (Wash.) 


CONDITIONAL  SALE.    See  Sale. 

CONFLICT  OF  LAWS.    See  also  Bet. 

.  1.  A  contract  of  another  state,  valid  where 
it  was  made,  will  not  be  enforced  in  a  state  in 
which  it  is  forbidden  by  public  policy.  Gooeh 
V.  Faucette  (N.  C.)  885 

2.  The  validity  of  a  chattel  mortgage  ex- 
ecuted by  an  insolvent  foreign  corporation  in 
the  state  which  created  it,  to  secure  a  creditor 
residing  in  that  state,  must  be  determined  bv 
the  laws  of  the  state  in  which  the  property  is 
situated.    JFbwler  v.  Bell  (Tex.)  254 

8.  The  marriage  in  another  state,  where  it 
is  lawful,  of  a  divorced  man  and  his  paramour, 
who  go  there  to  evade  the  law  of  their  domi- 
cil,  wnich  prohibits  their  marriage  during  the 
life  of  the  former  wife,  is  not  valid  in  the  lat- 
ter state.    Be  StulVs  Estate  (Pa.)  589 

Notes  and  Briefs. 

Conflict  of  laws;  marriage  in  other  state  to 
evade  law  of  domicil.  589 

CONSTITUTIONAL  LAW.  See  also 
Animals.  1;  Courts,  8;  Criminal  Law, 
8,  4;  £.\[iNBNT  Domain,  1;  Witnesses,  8. 

1.  A  constitutional  provision  against  tak- 
ing or  damaging  property  for  public  use  with- 
out just  compensation  is  self -executing.  Searle 
V.  Lead  (S.  D.)  345 

a.  The  incapacity  of  the  legislature  to  ex- 
ecute a  power  which  is  essentially  and  merely 
a  judicial  power,  and  of  the  judiciarv  to  ex- 
ecute a  power  which  is  essentially  and  merely 
a  legislative  power,  as  well  as  the  limitation  of 
the  meaning  of  legislative  power  by  force  of 
certain  primary  principles  of  government  fairly 
embodied  in  the  Constitution,  and  by  the 
necessities  involved  in  the  separation  and  in- 
dependence of  distinct  departments  of  govern- 
ment, is  fundamental  to  the  very  existence  of 
constitutional  government  as  established  in  the 
Tnited  States.  Norwalk  Street  B.  Co.*s  Ap- 
peal (Conn.)  794 

8.  The  right  to  a  fair  trial  involved  in  the 
constitutional  provision  for  trial  by  jury  is  not 
infringed  by  a  statute  making  the  costs  and 
fees  payable  to  officers  and  witnesses  in  a  crim- 
inal case  depend  on  conviction,  where  this 
provision  does  not  apply  to  the  jury,  and  ap- 
plies to  a  justice  of  the  peace  only  in  cases 
where  his  power  is  merely  to  bind  over  the 
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accused  for  trial  in  a  tribunal  in  which  the 
justice  has  no  voice.    State  v.  Henley  (Tenn.) 

126 

4.  The  legislature  has  unlimited  power  to 

act  in  its  own  sphere  of  legislation,  except  so 

far  as  restrained  by  the  Constitution  of  the 

United  States  and  the  Constitution  of  the  state. 

Id. 
,  5.  A  statute  which  does  not  violate  some 
provision  of  the  Constitution  cannot  be  an- 
nulled by  the  courts,  whether  its  provisions 
are  wise  or  unwise,  or  whether  its  operations 
be  hurtful  or  beneficial.  Id, 

6.  Ordinary  services  such  as  may  be  re- 
quired of  all  citizens  or  officials  by  general  or 
valid  special  laws  are  not  particular  services 
within  the  provision  of  Tenn.  Const,  art.  1, 
g  21,  providing  that  no  man's  particular  serv- 
ices shall  be  demanded  without  the  consent  of 
his  representatives  or  just  compensation.     Id. 

7.  The  propertv  of  an  expert  witness  is 
not  taken  without  just  compensation,  by  re- 
quiring him  to  give  his  opinion  as  an  expert 
without  other  compensation  than  ordinary 
witness  fees.  Dixon  y.^ People  (111.)  116 
Vested  Hfi^hts. 

8.  A  statute  taxing  the  right  already  vested 
to  take  shares  of  an  estate  of  a  person  who 
died  before  the  act  was  passed,  but  which  is 
yet  subject  to  the  control  of  the  probate  court 
and  not  yet  distributed,  is  not  an  uncon- 
stitutional impairment  of  vested  rights.  State, 
Oelsthorpe,  v.  Farnell  (Mont.)  170 

Due  process  of  law.     ^ 

9.  An  order  by  a  judge  for  the  temporary 
confinement  of  a  person  alleged  to  be  insane, 
pending  proceeding  for  the  determination  of 
that  question,  is  not  a  denial  of  due  process  of 
law  when  made  on  a  written  complaint  and 
affidavit  to  the  fact  of  insanity,  but  it  is  clearly 
within  the  police  power  of  the  state,  and  is  for 
the  restraint  of  a  dangerous  person  in  an  emer- 
gency.   Porter  v.  Bitch  (Conn.)  358 

10.  Refusal  to  permit  a  man  charged  with 
contempt  bv  publications  respecting  evidence 
in  a  judicial  trial,  to  show  in  defense  that  the 
publications  were  true,  and  for  this  purpose  to 
disprove  the  accuracy  of  the  reporter's  notes 
which  have  been  offered  against  him,  is  such  a 
deprivation  of  his  constitutional  right  to  make 
a  defense  as  to  be  a  denial  of  due  process  of 
law.  McClatchy  v.  Sacremento  County  Super, 
Ct,  (Cal.)  691 

11.  A  statute  making  an  emplover's  samples 
liable  to  a  lien  for  hotel  bills  of  his  traveling 
salesman  in  whose  possession  thev  are  does  not 
deprive  him  of  his  property  witnout  due  pro- 
cess of  law.    Brown  Shoe  Co,  v.  Hunt  (Iowa) 

291 

12.  A  statute  reducing  the  power  of  a  city 
to  levy  taxes  to  pay  a  judgment  does  not  de- 
prive the  owner  of  the  judgment  of  his  prop- 
erty therein  without  due  process  of  law.  Sher- 
man V.  Langham  (Tex.)  258 

18.  A  succession  tax  does  not  take  property 
without  due  process  of  law  when  it  is  imposed 
on  all  property  which  passes  by  will  or  intes- 
tate laws  except  when  the  estate  is  less  than 
$7,500.     State,  Gelsthorpe,  v.  Furnell  (Mont.) 

170 
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Equality. 

14.  A  statute  providing  that  the  state  or 
county  will  pay  costs  of  criminal  prosecutions 
only  in  certain  classes  of  cases  is  not  partial 
or  class  legislation.    State  v.  HanUy  (Tenn.) 

126 

15.  A  statute  denying  fees  and  costs  or 
mileage  to  witnesses  who  reside  within  5  miles 
of  the  place  at  which  attendance  is  required^ 
while  allowing  them  in  other  cases,  is  not  so' 
unreasonable  and  capricious  a  classification  of 
witnesses  as  to  make  the  statute  partial  and 
imconstitutional.  Id. 

16.  Discrimination  between  sheep  brought 
into  the  state  and  those  which  are  already 
therein,  made  by  I^.  Sess.  Laws  1895,  p.  125, 
and  Id.  Sess.  Laws  1897,  p.  115,  requiring  all 
sheep,  whether  healthy  or  not,  to  be  dipped  be 
fore  they  are  brought  into  the  state  at  any  time 
of  year,  while  sheep  within  the  state  are  ex- 
empt from  dipping  between  December  1  and  the 
time  when  they  are  sheared  in  the  following 
spring,  and  also  exempting  ewes  with  lambs 
between  March  15  and  May  16,— constitutes  a 
violation  of  the  equal  privileges  and  immunities 
of  citizens  in  the  several  states.  State  v.  Duck- 
worth  (Id.)  865 

17.  Discrimination  in  favor  of  nonresidents 
of  a  town  or  city,  by  a  statute  granting  them 
partial  or  entire  exemption  from  penalties  for 
allowing  stock  to  run  at  large  in  the  streets  is 
not  unconstitutional  as  a  grant  of  any  "ex- 
clusive or  separate  emoluments  or  privileges," 
or  as  a  denied  to  any  person  of  the  equal  pro- 
tection of  the  laws.,  Broadfoot  v.  FayetteviUc 
(N.  C.)  245 

18.  An  inheritance  tax  does  not  deny  to  any- 
one the  equal  protection  of  .the  laws  because  it 
exempts  estates  less  than  $7,500  each.  State, 
Qelsthorpe,  v.  Furnell  (Mont.)  170 
Policejpower,  aflFecting^  property. 

19.  The  private  rights  of  property  of  the 
owners  of  animals  are  not  infringed  by  an 
ordinance  requiring  that  the  animals  shall  not 
be  cruelly  treated  in  the  public  places  of  a  city. 
State  V.  Karstendiek  (La.)  520 

20.  An  ordinance  making  it  unlawful  to  sell 
fresh  pork  or  sausage  made  thereof  between 
June  1  and  October  is  unreasonable  and  void, 
since  it  violates  the  inalienable  right  of  man 
to  procure    food.    Helena    v.    Dxcyer   (Ark.) 

266 

21.  An  ordinance  providing  that  a  dog 
seized  while  running  at  large  shall  be  killed  if 
not  ransomed  by  payment  of  $1  before 
10  o'clock  of  the  morning  after  it  has  been  de- 
tained twenty-four  hours,  and  providing  for  a 
notice  of  the  seizure  to  be  given  to  the  owner 
of  any  dog  having  a  collar  with  the  owner's 
name  thereon,  is  not  unconstitutional  or  so 
unreasonable  that  the  court  can  hold  it  void. 
Bagerstown  v.  Witmer  (Md.)  649 

Notes  and  Briefs. 


separation  of   depart- 
794 


Constitutional    law 
ments  of  government. 

As  to  compulsory  service  by  witnesses  with- 
out compensation.  116 

Decision  against  constitutional   right   as  a 
nullity  subject  to  collateral  attack.  .449 
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CONTEMPT.    See   also   Constttdtiosal 
Law,  10;  Judgment,  1;  Pleading,  10. 

1.  A  physician  duly  subpoenaed  and  in- 
terrogated as  an  expert  witness  can  be  punished 
as  for  a  contempt  if  he  refuses  to  testify  with- 
out receiving  compensation  other  than  ordinary 
witness  fees.     Dueony.  People flW.)  116 

2.  Locking  the  door  of  a  court- room  dur- 
ing the  adjournment  of  court,  and  refusing  to 
allow  the  judge  of  the  court  and  bis  officers 
and  the  parties  to  the  suit  on  hearing  before 
him  to  enter  the  court-room  at  the  time  to 
which  court  was  adjourned,  is  a  contempt  of 
court.    Dahnkev.  People  {III.)  m 

8.  Oivil  as  well  as  criminal  contempts  are 
within  the  provisions  of  U.  S.  Rev.  Stat,  g  725. 
authoriziug  fine  or  imprisonment  only,  as  a 
punishment  therefor,  and  this  is  applicable  to 
the  District  of  Columbia.  Bovey  y.  EUiott  (K. 
Y.)  449 

4.  Continuing  a  case  to  the  following  day 
to  permit  the  completion  of  the  jury  from  the 
regular  panel,  rather  than  from  talesmen,  is  no 
abuse  of  discretion  or  violation  of  law.  Cook 
V.  Fogarty  (Iowa)  488 

Notes  and  Briefs. 
Contempt;  right  to  defend  in  case  of.      691 

CONTRACTS.    See  also  Action  or  Suit. 
4;  Bet;  Estoppel,  2;  Replevin. 

1.  A  binding  contract  is  made  by  a  sub- 
scription to  secure  the  location  of  a  college  at 
a  certain  town,  when  the  required  amount  is 
subscribed,  and  the  subscription  accepted,  and 
the  college  located  at  that  place,  while  agencies 
are  constituted  and  put  to  work  to  carry  out  the 
enterprise.  Rogers  v.  OaXloway  Female  CoUege 
vArk.)  6^6 

2.  No  contract  between  a  city  and  the 
holder  of  its  bonds  is  created,  with  respect  to 
the  continued  application  of  the  revenues  of 
gas  works  to  a  sinking  fund,  by  an  ordinance 
which,  merely  for  the  protection  of  the  city, 
imposed  on  the  trustees  of  the  gas  works  the 
obligation  of  paying  money  into  the  sinkiDg 
fund,  where  no  pledge  was  made  to  the  loan 
holders.    Baily  v.  Philadelphia  (Pa.)  837 

8.  A  railroad  engineer  employed  under  a 
contract  by  which  the  employer  agrees  to  pay 
him  according  to  specified  rates  for  his  seryices, 
not  to  discharge  him  without  just  cause,  to  pro- 
mote him  according  to  specified  grades  of  serv- 
ice, and  when  discharges  of  engineers  are  made 
to  discharge  in  the  order  of  juniority  in  service, 
may,  in  the  absence  of  any  agreement  by  the 
engineer  to  stay  for  any  special  time,  be  dis- 
charged at  any  time  because  of  the  want  of 
mutuality,  notwithstanding  the  implied  under- 
taking on  the  part  of  the  company  to  retain 
him  in  its  service  as  long  as  he  serves  accepta- 
bly. St.  Louis,  L  M.  <Sb  8.  B.  Co.  v.  Mathews 
(Ark.)  4«7 

gtatute  of  frauds. 

4.  A  contract  between  cosureties  fixing 
the  proportion  and  extent  of  their  several  or 
correlative  liability  as  between  themselves  is 
not  within  the  statute  of  frauds.  Rose  v.  Wol- 
lenberg  (Or.)  878 
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Construction. 

5.  A  contract  to  establish  a  college  "in"  a 
certain  town  does  not  require  it  to  be  placed 
within  the  corporate  limits  when  a  large  num- 
ber of  the  inhabitants  of  the  town  dwell  be- 
yond such  limits.  Rogers  v.  Oalloicay  Female 
College  (Ark.)  636 

6.  A  contract  to  establish  a  college  "at"  a 
certain  town  does  not  require  that  it  should  be 
placed  within  the  corporate  limits.  Id. 

7.  A  private  understanding  with  one  of 
four  persons  who  make  equal  subscriptions,  to 
the  effect  that  other  persons  will  raise  and  pay 
a  part  of  his  subscription,  will  not  release  one 
of  the  other  four,  where  this  agreement  did  not 
amount  to  a  release  of  the  subscriber  from  any 
part  of  his  subscription.  Id. 

8.  A  subscriber  to  a  fund  to  be  given  for 
securing  the  location  of  a  college  at  a  certain 
place  on  condition  that  a  specified  sum  is  raised 
cannot  avoid  his  subscription  by  showing  a 
deficiency  in  the  amount  after  it  has  been  ac- 
cepted as  sufficient  by  the  party  establishing 
the  college,  where  he  was  a  leading  spirit  in 
the  enterprise,  knew  the  subscribers,  and  knew 
what  was  demanded.  Id. 

9.  A  college  established  by  a  church  pur- 
suant to  subscriptions  and  propositions  there- 
for is  the  beneficiary  of  the  subscriptions, 
standing  in  loco  eeclencB  as  to  the  right  to  sue 
upon  it.  Id. 
VaUdity. 

10.  If  a  provision  in  a  contract  for  the  em- 
ployment of  railroad  engineers  by  which  the 
employer  undertakes  to  reinstate  any  engineer 
discharged  from  service  whenever,  upon  his 
complaint,  specified  persons  shall  on  investi- 
gation decide  that  the  discharge  was  unjust,  is 
void  as  against  public  policy,  such  provision 
does  not  render  invalid  a  further  provision  in 
the  contract  that  the  engineers  shall  not  be  dis- 
charged without  Just  cause.  8t.  Louis,  I.  M. 
A  8.  R.  Co.  V.  Mathews  (Ark.)  467 

11.  An  action  on  a  contract  which  is  not 
only  declared  linlawf  ul  by  statute,  but  is  made 
a  penal  offense,  cannot  be  maintained.  Raleigh 
d  G.  R.  Co.  V.  Swanson  (Ga.)  275 

12.  A  contract  between  a  railroad  company 
and  a  ticket  broker,  whereby  the  latter  fs  en- 
abled to  sell  tickets  to  individuals  over  the  com- 
pany's lines  for  interstate  transportation  at  less 
than  the  established  rate  for  the  sale  of  tickets 
by  its  regular  agents,  between  the  same  points 
and  for  the  same  accommodation,  is  in  viola- 
tion of  the  act  of  Congress  of  Feb.  4,  1887,  to 
regulate  commerce.  Id. 

18.  The  exposure  of  holders  of  patents  cov- 
ering similar  articles  to  litigation  will  not  jus- 
tify them  in  making  a  combination  in  restraint 
of  competition.  •  National  Harrow  Co.  v. 
Bench  (C.  C.  App.  8d  C.)  299 

14.  An  agreement  to  sell  no  harrow  for  less 
than  the  schedule  price  is  invalid  when  made 
y  the  owner  of  the  patent  with  a  corporatiion 
organized  by  rival  manufacturers  of  harrows 
to  take  title  to  the  patents  and  license  the 
former  owners  to  operate  under  them  and  sell 
only  at  schedule  prices  to  be  fixed  by  the  cor- 
poration. Jd. 

15.  Efforts  to  prevent  competition  to  re- 
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strict  individual  effort  and  freedom  of  action 
in  trade  and  commerce  are  restrictions  hostile 
to  the  public  welfare,  not  consonant  with  the 
spirit  of  our  institutions  and  in  violation  of 
law.  People,  Mcllhany,  v.  Chicago  Live  Stock 
Exch.  (111.)  873 

Impairing^  oblifi^ation. 

16.  A  judgment  upon  a  tort  is  not  a  con- 
tract, within  the  meaning  of  thelconstitutional 
provision  against  impairing  the  obligation  of 
contracts.     Sherman  y.  Langham(Te3i.)     258 

17.  The  remedy  on  promissory  notes  and 
warrants  of  attorney  by  statutes  in  force  at 
the  time  that  they  were  made,  which  author- 
ized the  holder  to  enter  judgment,  issue  ex- 
ecution, and  levy  upon  and  sell  the  debtor's 
property  notwithstanding  any  assignment  for 
creditors  which  he  might  make  more  than 
sixty  days  after  their  issue,  constitutes  an  es- 
sential part  of  the  contracts  or  securities,  and 
cannot  be  taken  away  by  a  subsequent  statute 
which  attempts  to  provide  that  all  levies  or 
other  processes  shall  be  dissolved  by  such  an 
assignment.  Second  Ward  Sav,  Bank  v. 
Schranck  (Wis.)  569 

Notes  and  Briefs. 

Contracts;  capacity  to   make,  see  I^ compe- 
tent Pehsons. 
Fictitious  names  in,  see  Name. 
Effect  of   statute  of  frauds  upon  contracts 
between  sureties  to  fix  their  shares  of  liability. 

378 

For  permanent  employment;  mutuality   467 
Wagers  on  race  835 

Restraint  of   trade  by  by-law  of  exchange. 

875 

Subscriptions:  conditions  of ;  withdrawal  of. 

637 
Impairment  of,  by  change  of  remedy.      571 

CONVICT  LABOR. 

Noteb  and  Briefs. 
In  street,  as  a  nuisance.  680 

CORPORATIONS*  See  also  Building 
AND  Loan  Associations;  i  Conflict  of 
Laws,  3;  Estoppel,  3-5;  Evidence,  4; 
Injunction,  1;  Life  Tenant,  2,  8;  Re- 
ceivers. 1-8,  7;  Warehousemen,  3; 
Writ  and  Process. 

1.  The  subjection  of  what  purports  to  be 
a  corporation  but  has  no  legal  existence;  as 
such  because  of  the  nonpayment  of  the  bonus 
tax  imposed  by  Md.  act  1890,  chap.  536,  to  a 
suit  bv  the  state  for  the  recovery  of  the  tax 
by  Md.  Code,  §  88^,  does  not,  by  implication, 
give  it  a  legal  existence  for  all  purposes,  in- 
cluding a  capaoiiy  to  sue,  as  it  is  expressly  de- 
nied the  exercise  of  any  corporate  powers  un- 
til the  bonus  is  paid,  by  §  88/  Maryland 
Tube  &  I  Works  v.  West  End  Impror.  Co. 
(Md.V  810 

2.  The  lack  of  the  corporate  existence  of 
the  plaintiff  suing  as  a  corporation  can  be  set 
up  to  defeat  the  action  by  the  defendant, where 
this  is  based  on  the  failure  of  the  plaintiff  to 
pay  the  ben  us  tax  prescribed  by  Md.  Acts 
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1800,  chap.  586,  under  which  such  nonpay- 
ment  prevents  the  attempted  corporation  from 
having  or  exercising  any  corporate  powers.  Id, 

Powers. 

8.  The  plea  of  ultra  vires  will  not  he  al- 
lowed to  prevail  when  it  will  not  advance  jus- 
tice, but  will,  on  the  contrary,  accomplish  a 
legal  wrong.  Letois  v.  Ameriean  8av,  dk  L. 
A880.  (Wis.)  559 

4.  An  extension  of  the  business  of  a  cor- 
poration into  another  state  Is  within  the  power 
of  the  directors.  Id. 
By-laws. 

5.  By-laws  providing  that  the  transfer  of 
the  stock  of  an  irrigation  company  shall  be 
made  only  wilh  the  land  for  which  it  was  is> 
sued  do  not  apply  to  a  sale  of  delinquent  stock 
for  assessments,  as  the  purchaser  is  not  a  trans- 
feree of  the  former  owner  of  the  stock.  Spur- 
geon  v.  Santa  Ana  Valley  Irrtg.  Co,  (Cal.)   701 

6.  The  rights  of  a  purchaser  of  delin- 
quent stock  sold  for  assessments  must  be  de- 
termined by  the  general  law,  if  no  provision 
therefor  is  made  by  the  charter  or  by- 
laws, and  general  provisions  of  a  by-law  as  to 
transfer  of  shares  of  stock  do  not  apply.     Id, 

Forfeiture. 

7.  An  act  of  a  corporation  tending  to 
produce  injury  to  the  public  by  affecting  the 
welfare  of  the  people  is  an  abuse  of  its  cor- 
porate franchise  for  which  the  charter  of  the 
company  may  be  forfeited  by  an  information 
in  the  nature  of  quo  warranto.  People,  Me- 
Ilhany,  v.  Chicago  Live-Stock  Exch,  (111.)  878 
InsoWency. 

8.  The  invalidity  of  an  attachment  of  prop- 
erty of  an  insolvent  corporation  will  not  pre- 
clude a  purchaser  of  the  propertv  from  defend- 
ing against  one  claiming  it  under  a  mortgage 
which  constitutes  an  invalid  preference.  /iw/J- 
ferv.  ^«(Tex.)  254 
Foreign  corporations. 

9.  Mem  hers  of  a  company  incorporated  in 
another  state,  who  organize  and  choose  direc- 
tors in  Florida  and  undertake  to  carry  on  the 
corporate  business  in  that  state  without  be- 
coming incorporated  therein,  are  liable  as  part- 
ners in  the  business.  Taylor  v.  Bran  ham 
(Fla.)  862 

10.  A  corporation  created  under  the  laws 
of  another  jurisdiction  cannot  exercise  cor- 
porate functions  in  Florida  without  becoming 
incorporated  under  its  laws,  and  its  liabilities 
contracted  there  while  unincorporated  therein 
rest  upon  its  members  or  stockholders  in  the 
jurisdiction  as  partners.  Id, 

11.  The  compliance  by  a  foreign  building 
and  loan  association  with  the  laws  of  the  state 
which  created  it  need  not  be  investigated  by 
the  authorities  of  another  state  in  which  it  de- 
posits securities  as  required  by  statute  in  order 
to  obtain  a  license  to  do  business  therein. 
Lewis  v.  American  Sav.  dk  L,  Asao,  (Wis.)  559 

12.  A  deposit  of  securities  by  a  foreign  cor- 
poration as  required  by  law  in  order  to  obtain 
the  right  to  do  business  in  the  state  is  not  ultra 
vires.  Id. 

NoTEB  AND  Briefs. 
8ee  also  Life  Tenants. 

Corporations;  conditions  of  righf  to  do  btlsi- 
89  L.  R.  A. 


ness;  depositing  securities  in  trust;  for  whose 
benefit.  5(S2 

Failure  to  perfect:  status  of.  811 

By-laws  as  to  transfer  of  stock.  701 

Preference  to  creditors  of.  254 

Status  of  unauthorized  foreign  companies. 

362 

COSTS  AND  FEES.  See  also  Appeal 
AND  Ebror,  21;  Constitutional  Law, 
8, 14,  15. 

Persons  who  institute  proceedings  to 
disbar  an  attorney  are  entitled  to  their  costs  as 
against  him  in  case  the  proceeding  is  success- 
ful.   Be  Kirby  (S.  D.)  856 


COUNTERCLAIM. 

Counterclaim. 


Sec   Set- Off  and 


COUNTIES.  See  also  Bridobs;  Court- 
house; Parliamektart  Law;  Rau- 
ROADS,  1,  Taxes,  9,  10;  Voters  axd 
Elections.  2. 

1.  Counties  being  subdivisions  of  the  state 
and  instrumentalities  of  govemmeDt  exercis- 
ing authority  given  by  the  state,  are  no  more 
liable  for  the  acts  or  omissions  of  their  officers 
than  the  state.    Jasper  County  v.  AUman  (Ind. \ 

58 

2.  A  county  is  liable  for  the  unauthorized 
and  unlawful  acts  of  its  officials  done  c(AoTt 
officii,  when  it  adopts  and  ratifies  them  and  re- 
tains and  enjoys  the  benefit  thereof.  SekuttUr 
V.  Hennepin  County  (Minn.)  75 

8.  The  maintenance  of  a  county  asylum 
does  not  become  a  private  business  such  that 
the  county  is  liable  for  injuries  received  by  em- 
ployees, by  reason  of  the  fact  that  some  reve- 
nue is  incidentally  derived  by  the  county  from 
the  sale  of  surplus  farm  products  and  from 
payments  made  bv  those  liable  for  the  support 
of  insane  persons  kept  in  the  asylnm.  Hughes 
V.  Monroe  County  (N.  Y.)  83 

4.  A  county  is  not  liable  for  injuries  re- 
ceived by  an  employee  from  a  defective  mi- 
chine  in  an  asvlum  which  was  maintained  bv 
the  county  in  clischarge  of  its  duty  as  a  politi- 
cal division  of  the  state  to  care  for  its  insane. 
HugJtes  v.  Monroe  County  (N.  T.)  38 

6.  No  new  liability  for  torts  is  imposed 
upon  a  county  by  a  statute  malriog  it  a  munic- 
ipal corporation  for  exercising  the  powers  and 
discharging  the  duties  of  local  goTemmenc 
and  the  administration  of  public  affairs,  and 
providing  that^ actions  for  damages  for  any  in- 
jury to  anv  property  or  rights  for  which  it  is 
liable  Bhall  be  m  the  name  of  the  county. 
Markey  v.  Queens  County  (N.  Y.)  46 

6.  A  county  is  not  liable,  for  the  Degligeoi 
exercise  of  the  duty  of  maintaining  bridges, 
imposed  on  it  by  the  state,  since  it  derives" no 
special  advantage  from  it  in  its  corporate  capa- 
city. Id. 

Notes  and  Briefs. 

Liabilities  of  counties  in  actions  for  torts  and 
negligence:— (I.)  Injuries  to  travelers  and  ve- 
hicles: (a)  by  bridges  and  approaches  beio? 
out  of  repair:  (1)  implied  liability;  (2)  where 
statute  imposes   liability;  (p)  from  defective 
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Toads  and  highways;  {c)  where  the  injury  was 
caused  by  the  fright  of  a  horse;  {d)  by  negli- 
gence of  employees;  (II.)  injuries  to  other  per- 
sons: (a)  from  condition  of  buildings:  (1)  gen- 
erally; (2)  on  account  of  escape  from  prison; 
(b)  by  negligence  or  wrongful  act  of  employee; 
(III.)  injuries  to  real  property  from  public  im- 
provements: (a)  generally;  (b)  by  construction 
and  operation  of  bridges;  {e)  by  roads;  {d)  by 
ditches,  canals,  and  dams;  {e)  by  buildings; 
<iy.)  other  wrongful  and  negligent  acts  affect- 
ing persons  or  property:  (a)  generally;  (b)  af- 
fecting property;  (V.)  infringement  of  patents; 
(VI.)  damans  by  defaulting  officer;  (VII.)  by 
misapplication,  conversion,  or  taking  property; 
-(VIII.)  presentation  of  claims  before  county 
board  as  a  condition  precedent  to  suit;  (IX.) 
summary.  88 

OOURTHOUSE.    See  also  Contempt,  2. 

1.  The  custody  and  care  of  the  courthouse 
and  jail,  given  to  thesherifif  by  111.  Rev.  Stat, 
chap.  125,  §  14,  is  a  limitation  of  the  provision 
•of  chap.  84,  S  25,  giving  to  the  county  board 
the  care  and  custody  of  all  the  real  estate 
owned  by  the  county.    Dahnke  v.  People  (HI.) 

197 

2.  The  custody  of  a  courthouse  which  the 
•sheriff,  as  the  court's  executive  officer,  has,  is 
the  custody  and  care  of  the  building  as  a  court- 
house, while  as  real  estate  simply  it  is  in  the 
•care  and  custody  of  the  county  board,  whiich 
•controls  the  title  and  keeps  it  in  repair.        Id, 

8.  An  assignment  of  the  different  court- 
rooms in  the  courthouse  to  the  different  judges 
of  the  courts  of  record  is  not  within  the  power 
•of  the  county  board  under  statutes  requiring 
the  board  to  provide  a  courthouse  and  proper 
rooms  and  offices  for  the  accommodation  of 
such  courts;  but  it  rests  with  the  judees  of  the 
•courts  to  arrange  among  themselves  now  they 
will  occupy  the  several  courtrooms  provided 
by  the  board.  Id, 

4.  The  power  to  manage  county  affairs, 
given  to  the  county  board  by  III.  Const.  1870, 
art.  10,  §  7,  does  not  include  the  power  to  as- 
sign court  rooms  to  the  different  judges  of  the 
<;ourts  of  record.  Id, 

Notes  and  Briefs. 

Courthouse;  assignment  of  rooms  to  court. 
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'COURTS.    See  also  Constitutional  Law, 
2;  Contempt,  2;  Couhthouhe,  2. 

1.  The  determination  by  the  legislature  of 
4he  question  what  is  a  public  purpose  is  not 
<:onclusive  upon  the  courts.    StaUy  Douglas 

C<mnty,  v.  Cornell  (Neb.)  518 

2.  A  tax  law  will  not  be  declared  invalid 
•on  the  ground  that  the  tax  is  not  for  the  bene- 
fit of  the  public,  unless  it  is  for  the  furtherance 
of  an  object  or  enterprise  in  which  the  public 
has  palpably  no  interest.  Id, 

8.  A  superior  court  or  judge  thereof  can- 
not validly  exercise  a  power  which  is  not  "a 
judicial  power"  within  the  meaning  of  the 
Constitution.  Norwalk  Street  R,  Co7e  Appeal 
(Conn.)  794 

4.  An  original  application  to  a  superior 
.S9  L.  R.  A. 


couit  or  judge  thereof  for  the  approval  and 
adoption  or  modification  of  a  plan  for  the  loca- 
tion and  construction  of  a  street  railway,  in- 
cluding the  determination  of  the  streets  to  be 
occupied  and  the  location  as  to  grade  and  cen- 
ter line  of  the  street,  as  well  as  changes  to  be 
made  in  the  street  or  kind  and  quality  of  track 
to  be  used,  the  motive  power  and  method  of 
applying  it,  does  not  call  for  the  exercise  of  a 
judicial  power  within  the  meaning  of  the  Con- 
stitution, although  the  application  is  called  an 
appeal  and  is  m£le  after  the  refusal  or  neglect 
of  local  authorities  to  give  notice  of  their  de- 
cision on  the  plan  within  sixty  days  after  it  is 
presented  to  them;  and  this  is  by  statute 
deemed  to  be  a  refusal  on  their  part  to  approve 
and  accept  the  plan.  Id. 

5.  The  assignment  or  transfer  by  a  court 
of  a  town  or  city  from  one  class  to  another, 
which  Ey.  Stat.  §§  8661,  8662.  attempt  to  au- 
thorize, is  in  violation  of  Ey.  Const.  §  156,  re- 
quiring the  general  assembly  to  make  such  as- 
signments and  transfers,  and  making  no  pro- 
vision for  deleffating  that  power.  Jernigan  v. 
MadiionxfiUe  (fiTy.)  214 

6.  It  is  the  duty  of  the  court  to  overrule  a 
decision  or  series  of  decisions,  if  clearly  incor- 
rect either  through  a  mistaken  conception  of 
the  law  or  through  misapplication  of  the  law 
to  the  facts,  if  no  injurious  results  would  fol- 
low from  their  overtnrow.  Jasper  County  v. 
AUman  (Ind.)  58 

Notes  and  Briefs. 

Courts;  imposing  nonjudicial  duties  on.  794 


COVENANT. 

ANT,  8. 


See  Landlord  and  Ten- 


CRIBIINAL  LAW.  See  also  Animals,  4; 
Constitutional  Law,  8;  EymENCE; 
Garnishment. 

1.  Conviction  for  assault  with  intent  to 
murder  cannot  be  had  in  case  the  accused  was 
at  the  time  of  commiting  the  deed  insane  be- 
cause of  the  recent  voluntary  use  of  cocaine, 
morphine,  and  whisky,  although  the  statute 
provides  that  Insanity  from  the  voluntary  re- 
cent use  of  intoxicating  liquor  shall  be  no  de- 
fense.   Edwards  v.  State  (Tex.)  262 

2.  The  ancient  right  of  one  accused  of 
crime  under  an  indictment  or  information,  to 
appear  in  court  unfettered,  is  preserved  by 
legislative  adoption  of  the  common  law.  State 
V.   WUliams{Yfh%\i,)  821 

8.  The  rights  of  an  accused  person  to  a 
fair  trial  are  impaired  by  keeping  manacles  on 
other  persons  who  are  kept  in  court  and  in  the 
presence  of  the  jury,  when  they  have  been 
found  guilty  of  the  crime  of  burglary,  with 
which  he  also  is  charged.  Id. 

4.  The  constitutional  ri^ht  of  an  accused 
person  to  appear  and  defend  in  person  includes 
the  right  to  be  unfettered,  unless  some  impell- 
ing necessity  demands  his  restraint  to  secure 
the  safety  of  others  and  his  own  custody.    Id^ 

Notes  and  Briefs. 
See  also  Evidence. 

Criminal  law;  morphinism  as  affecting  re- 
sponsibUity.  262 


Cruelty— DowBB. 


Searching  person  or  house  of  prisoner.  •269 
Right  of  prisoner  to  appear  unmanacled  at 
his  trial:—  (I.)  In  general;  (II.)  when  justi- 
fiable; (III.)  upon  his  arraignment  and  sen- 
tence; (IV.)  as  a  ground  for  reversal  and  re> 
view;  (V.)  provisions  of  state  Constitutions 
and  statutes.  821 

CRUELTT.    See  Animals,  8,  4;  Consti- 
tutional Law,    19;    Municipal   Cor- 

POKATIONB,  4. 


CUSTODY   OP   LAW. 

MENT,  1. 


See    Garnish- 


DABIAGES.  See  also  Appeal  and  Error, 
24;  Trial,  5. 

1.  Mental  anguish  independent  of  and  un- 
accompanied by  physical  injurv  of  any  kind 
cannot  be  recovered  for  delay  in  delivering  a 
telegram.    Peay  v.  Western  if,  Teleg.  Co,  (Ark.) 

468 

2.  The  measure  of  damages  for  the  fraud- 
ulent misrepresentation  of  a  vendor  of  real 
property  inducing  the  purchaser  to  enter  into 
the  contract  is  the  difference  between  the  value 
of  the  property  as  it  would  have  been  if  as  rep- 
resented and  its  real  value,  and  not  necessarily 
the  difference  between  the  purchase  price  and 
its  real  value.  OustafeanY,  Rustemeyer  {Conn,) 

644 
8.  Only  actual  damages  are  recoverable 
for  injuries  unnecessarily  committed  in  the 
ejection  of  a  tenant  after  his  term  has  expired, 
unless  it  is  done  under  circumstances  of  aggra- 
vation.    Vinson  v.  Flynn  (Ark.)  415 

Notes  and  Briefs. 

Damages;  for  mental  anguish;  in  telegraph 
case.  468 

DAMS. 

Notes  and  Briefs. 
Liability  of  counties  for  injury  to  real  prop- 
erty from.  69 

DEATH.    See  also  Trial,  9. 

The  words  "heir  or  heirs,"  in  Colo.  Gen. 
Laws  1877,  p.  848,  giving  to  the  heirs  a  right 
of  action  for  death  if  there  be  no  husband  or 
wife  or  any  action  by  him  or  her  within  one 
year,  mean  "child  or  children,"  and  limit  the 
right  of  action  to  lineal  descendants.  Hindry 
V.  Holt  (Colo.)  351 

Notes*  AND  Briefs. 
Death;  right  of  action  for,  given  to  heirs 

852 
DEBT.    See  Case,  1. 


DEBTOR  ^  AND      CREDITOR. 

Trusts,  5. 

DECEIT.    See  Fraud. 


See 


DEED.    Sec  also  Trusts,  2. 

A  deed  to  a  fictitious  frrantee  conveys 
no  title.  «  Wiehl  v.  Robertson  (Tenn.)  428 

Notes  and  Briefs. 

Deed;  fictitious  names  as  affecting  validity 
of.  428 
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DEFENSE.    See  Constitutionai.  Law,  10. 

DEFINITIONS. 

Aged,  see  Homestead. 
At,  see  Contracts,  6. 
In,  see  Contracts,  5. 
See  also  Constitutional  Law,  6;  Dsscest 
AND  Distribution. 

DELEGATION     OF      POWER.     See 

Courts;  5;  Municipal  Corporatioxs, 
6,7. 

DEPOT.    See  Evidence.  19. 

DEPUTY.    See  Postofficb. 

DESCENT  AND  DISTRIBUTION. 

^'Children"  and  "heire"  of  a  life  ten- 
ant, to  whom  tkie  remainder  is  given  by  Mo. 
Rev.  Stat.  1855,  p.  855,  chap.  82.  §  5,  under  a 
deed  to  a  person  and  his  "bodily  heirs,"  do 
not  include  an  adopted  child  of  such  life  ten- 
ant, where  there  was  no  law  authorizing  the 
adoption  of  children  at  the  time  of  the  enact- 
ment of  such  statute,  since  the  life  tenant  can> 
not  destroy  the  vested  right  of  the  statutory 
heirs  by  an  adoption.  Clarkson  v.  HoUok 
(Mo.)  748 

DEVISE.    See  Wills,  2. 

Dismiss AI«.    See  Appeal  andEbrob,  7. 

DISORDERLY  HOUSES.    SeeCASR,2. 

Notes  and  Briefs.  ' 

Disorderly  houses;  municipal  regulation  of. 
as  a  nuisance.  521 

DISTRESS.    See  Landlord  and  Tjenakt, 

5,6. 

DITCHES. 

Notes  and  Briefs. 

Liabilities  of  counties  for  injury  to  real  prop- 
erly from.  09 

DIVORCE.   See  Husband  and  Wife,  4,  5l 

DOGS.    See  Animals,  1-8;  Constitctional 

Law.  21. 

DOWER. 

1.  The  inchoate  right  of  the  wife  of  a  co- 
tenant  of  real  estate  is  subject  to  the  liability 
of  the  husband's  estate  to  be  devested  by  a 
partition  sale.    Haggerty  v.  Wagner  (Ind.)  3S4 

2.  A  wife's  inchoate  interest  under  Ind. 
Rev.  Stat.  1894,  §  2652.  in  real  property  owned 
by  her  husband  as  a  tenant  in  common,  may 
be  estinguished  by  a  partition  sale  notwith- 
standing the  Indiana  statutes  make  no  provi- 
sion for  the  partition  of  her  inchoate  right  and 
the  courts  are  not  authorized  to  direct  the  pay- 
ment of  any  part  of  the  proceeds  to  her  upon 
such  a  sale.  Id. 

8.  The  inchoate  right  of  a  wife  under  Ind. 
Rev.  Stat.  1894,  §  2652,  in  land  held  by  her 
husband  as  a  cotenant,  may  be  barred  by  a 
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partition  sale  in  an  action  to  which  she  was 
not  a  party,  notwithstanding  Ind.  Rev.  Stat. 
1894,  §  2660.  providing  that  no  sale  of  the  hus- 
band's property  by  virtue  of  any  decree  to 
which  she  shall  not  be  a  parly  shall  affect  her 
rijB^hts,  as  that  section  applies  only  where  the 
wife  is  a  necessary  party ,  which  she  is  not  in 
such  action.  Id, 

4.  The  effect  of  the  deed  in  a  partition  sale 
is  not  reduced  to  that  merely  of  co-owners  so 
as  to  leave  the  property  subject  to  the  inchoate 
dower  rights  of  their  wives,  by  a  statute  pro- 
viding that  the  conveyances  shall  bar  all  claims 
of  such  owners  to  said  lands  as  effectually  as  if 
they  themselves  had  executed  the  same.       Id. 

5.  A  statute  providing  that  a  judicial  sale 
of  a  man's  property  in  a  suit  to  which  his  wife 
is  not  a  party  shall  not  prejudice  her  dower 
rights  has  no  effect  in  case  of  a  sale  for  parti- 
tion of  land  in  which  he  has  an  undivided  in- 
terest^  where  another  statute  designating  the 
persons  to  be  made  i>arties  to  partition  proceed- 
ings does  not  recognize  her  as  a  necessary  one. 

Id, 
Notes  and  Briefs. 

Dower;  inchoate  interest  of  wife  under  stat- 
utes; effect  of  partition.  884 

DRUMMERS.    See  Innkeepers,  2. 

DRUNKENNESS.     See    also   Criminal 
Law,  1. 

Notes  and  Briefs. 
See  also  Wills. 

Drunkenness;  municipal  regulation  of,  as  a 
nuisance.  524 

EASEMENTS.    See  Partition,  8,  4. 

EJECTMENT. 

1.  Ejectment  may  be  maintained  to  com- 
pel the  removal  of  telegraph  poles  from  a  pub- 
lic highway  over  plaintiff's  land  on  which  the 
line  constitutes  an  additional  burden  for  which 
compensation  has  not  been  made  to  the  owner. 
Fo8tal  Teleg,  CdbU  Co,  v.  Eaton  (111.)  722 

2.  A  transfer  of  land  over  which  a  tele- 
graph line  has  been  constructed  without  right 
gives  the  purchaser  all  his  grantor's  rights, 
including  the  right  to  bring  ejectment.        Id, 

ELECTRICAL    USES    AND    APPLI- 

ANCES.    See  also  Carriers,  6;  Evi- 
dence, 8. 

1.  The  breaking  of  a  live  electric  wire 
which  falls  to  the  ground  and  causes  the  death 
of  a  person  touching  it  does  not  render  the 
owner  liable,  if  it  was  due  entirely  to  accident 
which  no  reasonable  human  care  could  pre- 
vent.   Snyder  v.  Wheeler  Electrical  Co.  (W.  Va. ) 

499 

2.  The  use  of  the  same  poles  by  a  tele- 
phone company  and  an  electric-railroad  com- 
pany, At  the  request  of  the  municipal  authori- 
ties, is  not  unlawful  when  it  is  not  shown  to 
be  necessarily  attended  with  increased  danger. 
Bergin  v.  Southern  New  England  Teleph.  Co, 
(Conn.)  192 

3.  A  telephone  company  may  require  its 
39  L.  R.  A. 


lineman  to  inspect  and  test  for  himself  the  guy 
wires  or  circuit  breakers  of  an  electric-railroad 
company,  which  uses  the  same  poles  that  are 
used  by  the  telephone  company  when  it  fur> 
nishes  him  with  suitable  appliances  for  that 
purpose,  and  he  knows  that  there  are  no  other 
persons  employed  to  do  such  testing.  Id, 

4.  The  right  of  a  telephone  lineman  to  as- 
sume that  an  electric- rail  road  company  has 
used  suitable  and  safe  appliances  to  prevent  the 
escape  of  electricity  from  its  main  or  trolley 
wire  to  the  guy  wires  does  not  excuse  him 
from  exercising  proper  care  to  prevent  injury, 
when  he  knows  as  a  fact  that  the  wires  are  not 
safe.  Id, 

Notes  and  Briefs. 

Electrical  uses;  negligence  as  to  dangerous 

wires.  192 

Electricity;  use  of,  in  street,  as  a  nuisance. 

621 

ELECTRIC  RAILWAYS.  See  Eminent 
Domain,  6,  9. 

ELEVATED  RAILROADS.  See  In- 
junction, 5,  6. 

ELEVATORS. 

1.  An  ascending  and  descending  cage  of 
an  elevator  is  such  an  attraction  to  children 
that  an  unguarded  or  open  door  or  one  which 
may  readily  be  opened  from  the  outside,  may 
constitute  negligence  on  the  part  of  the  owner 
when  children  are  allowed  to  play  where  they 
may  be  injured  by  it.    Siddalt  v.  Jan^en  (111.) 

112 

2.  Failure  to  comply  with  the  provisions 
of  an  ordinance  respecting  the  doors  of  ele- 
vators will  render  the  owner  liable  for  an  in- 
jury received  in  consequence  by  a  child  which 
was  rightfully  at  the  place  of  the  injury.    Id, 

EMBEZZLEMENT. 

A  receiver  who  unlawfully  appropriates 
money  which  comes  into  his  hands  as  receiver, 
or  fails  to  account  for  or  pay  over  the  same  on 
demand,  is  not  within  Kan.  Comp.  Laws  1889, 
1  2220,  providing  that  if  any  **agent"  shall 
neglect  or  refuse  to  deliver  to  his  ''employer 
or  employers,"  on  demand,  any  money  which 
has  come  into  his  possession  by  virtue  of  such 
employment,  he  shall  on  conviction  be  pun- 
ished.   State  V.  Hubbard  (Kan.)  860^ 

EMINENT  DOMAIN.  See  also  Consti- 
tutional  Law,  1,  7;  Gas,  1;  Injunc- 
tion, 8,  9. 

1.  A  liberal  construction  should  be  given 
to  the  constitutional  provision  for  just  compen- 
sation to  the  owners  of  property  taken  or  dam- 
aged for  public  use.    Searle  v.  Lead  (S.  D.) 

345 

2.  Damages  by  the  grading  of  a  street  in 
front  of  ones  premises,  although  no  prior 
grade  had  been  established,  are  within  the  pro- 
visions of  the  Constitution  against  taking  or 
damaging  property  without  just  compensation. 

Id, 
8.  No  admission  that  any  damage  will  be- 
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caused  by  the  grading  of  a  street  is  necessary 
to  the  fihng  of  a  petiuon  by  the  city,  under  S. 
D.  Acts  1891,  chap.  94,  providing  for  the  as- 
certainment of  damages  before  talcing  or  dam- 
aging private  property  for  public  use.  Id. 

4.  The  ascertainment  and  payment  of 
damages  that  may  be  caused  by  a  change  of 
grade  of  a  street  is  a  condition  precedent  to  the 
right  of  the  municipality  to  proceed  under  a 
Constitution  providing  for  just  compensa- 
tion to  the  owners  of  property  taken  or  dam- 
aged for  public  use.  Id. 

5.  Damages  for  injuries  caused  to  an  abut- 
ting lot  by  being  left  8  or  10  feet  above  the 
street  by  cban^se  of  grade  must  be  paid  by  the 
citv  to  the  lotowner,  under  a  Constitution  pro- 
viding compensation  for  property  taken,  in- 
jured, or  destroyed,  for  public  use.  Hender- 
son V.  McClain  (Ky.)  849 

6.  Poles  for  a  trolley  railroad,  set  at  stated 
distances  on  either  side  of  traclcs  near  the  mar- 
gin of  a  street,  on  which  wires  are  placed,  con- 
stitute an  addltignal  burden  upon  the  street. 
Jaynes  v.  Omaha  Street  R,  Co,  (Neb.)        751 

7.  A  telegraph  line  is  an  additional  burden 
on  the  fee  of  a  public  J^ighway,  for  which 
compensation  must  be  made  to  the  owner. 
Poital  Teleg.  Cable  Co,  v.  Eaton  (111.)  728 

8.  The  motive  power  which  moves  vehi- 
cles on  a  street  does  not  determine  whether  or 
not  an  additional  burden  is  imposed  upon  the 
easement,  but  that  question  depends  on  the 
exclusiveness  and  permanency  of  the  occupa- 
tion of  any  portion  of  the  street.  Jaynes  ▼. 
Omaha  Street  R,  Co.  (Neb.)  751 

9.  The  depreciation  of  the  property  of 
abutting  owners  by  the  exclusive  use  of  a 
portion  of  the  street  by  a  trolley  company's 
poles  and  wires  gives  a  right  to  compensa- 
tion under  Neb.  Const,  art.  1,  g  21,  which  pro- 
vides that  property  shall  not  be  "taken  or 
damaged"  for  public  use  without  just  com- 
pensation. Id. 

Notes  and  Briefs. 

.Eminent  domain;  injuring  property  with- 
out compensation.  846,  849 
Extent  of  rights  acquired  by;  right  to  enter 
and  remove  property.  538 
Additional  burden  on  highway.  722 
Additional  burden  of  street  railway.        752 

EQUITY. 

An  available  legal  defense  to  a  pending 
action  at  law  which  is  furnished  by  a  valid  re- 
lease will  not  prevent  equitable  relief  in  favor 
of  the  defendant  when  the  trial  of  the  action 
at  law  might  affect  his  reputation  and  charac- 
ter in  the  community  by  reason  of  charges  and 
revelations  as  to  his  past  conduct,  whether  real 
or  fabricated,  on  which  the  action  was  based. 
BomeUler  v.  Forster  (N.  Y.)  240 

ESCAPE. 

Notes  and  Briefs. 
Escape;  liability  of  county  for.  88 

ESTOPPEL.  See  also  Building  and  Loan 
Associations,  2;  Contracts,  8;  Trial, 
11. 
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1.  One  will  not  be  heard  to  deny  the  ex- 
istence of  a  state  of  facts  which  he,  either  in 
express  terms  or  by  conduct,  has  represented 
as  existing,  and  which  he  intended  to  be  acted 
upon  by  another  in  a  certain  way,  and  which 
was  so  acted  upon  in  good  faith  by  the  other 
to  his  detriment.  Rogers  v.  OalUncay  Fhnale 
College  (Ark.)  686 

2.  The  doctrine  of  estoppel  does  not  apply 
to  contracts  which  are  forbidden  by  statute  or 
contrary  to  public  policy.  Franldin  Nat. 
Bank  v.  Whitehead  (Ind.)  725 

8.  The  doctrine  of  estoppel  cannot  be  sac- 
cessfuUy  invoked  against  the  denial  of  corpo- 
rate existence  unless  the  corporation  has  at 
least  a  de  facto  existence.  Maryland  T^ube  4b 
L  Works  y.  West  End  Improv.  C%>.  (Md.)      810 

4.  A  corporation  is  not  estopped  from  de- 
nying that  it  is  a  warehouseman,  or  that  its  re- 
ceipts, as  such,  are  valid,  as  against  a  hoM^ 
of  them  who  took  them  with  knowledge  of  the 
facts  respecting  the  character  and  powers  of 
the  corporation.  Franklin  Nat.  Bank  v. 
Whitehead  (Ind.)  725 

5.  A  foreign  corporation  as  well  as  its 
stockholders  and  receiver  are  estopped  from 
disputing  the  validity  of  a  trust  upon  which 
the  corporation  deposited  securities  as  a  condi- 
tion of  the  license  to  do  business  in  the  state. 
Lewis  V.  American  Sav.  d  L.  Asso.  (Wis.)  559 

6.  A  party  to  an  action  who  procures  from 
the  presiding  judge  a  ruling  that  a  specified 
judgment  is  valid  and  legal,  as  the  result  of 
which  the  case  is  adjudicated  in  his  favor,  is 
estopped  in  a  subsequent  litigation  with  the 
same  adverse  party  to  deny  the  validity  or  le- 
gality of  such  judgment.  Lvtfter  v.  Clay 
(Ga.)  95 

EVICTION.     See   Landlord   and   Tbn- 

ANT,  4. 

EVIDENCE.    See   also   Appeal  and  Er- 
ror, 9, 11, 18, 18, 22, 25,  26;  Trial,  2,  3,  5. 

Judicial  notice. 

1.  The  source,  course,  and  destination  of 
the  rivers  of  the  state  are  a  matter  of  judicial 
cognizance.  People  v.  Trvckee  Lumber  Co. 
(Cal.)  581 
Presumptions  and  burden  of  proo£ 

2.  The  one  alleging  the  unconstitutional- 
ity  of  a  statute  has  the  burden  of  substantiat- 
ing his  claim.     Cook  v.  Fogarty  (Iowa)        4^ 

8.  The  common  law  is  presumed,  in  the 
absence  of  proof,  to  prevail  in  a  sfster  state 
which  was  once  under  the  jurisdiction  of  £ne- 
land.     Qooch  v.  Favcette  (K.  C.)  835 

4.  It  is  a  reasonable  presumption  that  a 
foreign  corporation  which  has  obtained  a  li- 
cense by  depositing  securities  which  it  had 
agreed  to  do  and  which  the  law  required  as  a 
condition  of  the  license  did  so  in  the  manner 
and  for  the  purposes  prescribed  by  the  law. 
Letois  V.  American  Sav.  dt  L,  Atao.  (Wis.)  5.50 

5.  The  presumption,  from  the  fact*  of  the 
partition  of  the  surface  of  land  by  parol,  is  that 
it  includes  the  coal  beneath  as  well  as  the  sur- 
face; and  one  who  denies  it  has  the  burden  of 
proof.     Byers  v.  Byers  (Pa.)  537 

6.  The  mere  happening  of  an  accident  is 
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not  sufficient  to  ahow  negligence  as  between 
persons  having  no  contract  relations  with  each 
other  if  other  evidence  shows  due  care  under 
the  circumstances.  Steams  v.  Ontario  Spin- 
ning Co.  (Pa.)  842 

7.  An  accident  which  in  the  ordinary 
course  of  things  could  not  have  happened  if 
proper  care  had  been  used  affords  reasonable 
evidence,  in  the  absence  of  explanation,  that 
it  arose  from  want  of  care.  Snyder  v.  Wheel- 
ing Electrical  Co.  (W.  Va.)  499 

8.  The  presumption  of  negligence  from 
the  breaking  of  a  live  electric  wire  and  its  fall 
io  the  ground  is  not  final  or  conclusive,  but 
may  be  repelled  by  evidence.  Id, 

9.  A  carrier  has  the  burden  of  showing 
that  its  conductor,  in  beating  a  passenger  in  al- 
leged self-defense,  used  no  more  force  than  ap- 
peared to  him,  as  a  reasonable  man,  necessary 
to  repel  the  assault.  St.  Louis  S.  W.  R.  Co. 
V.  Jones  (Ark.)  784 

10.  The  burden  is  on  defendant  in  a  mur- 
der trial  in  Ohio,  who  sets  up  insanity  as  a  de- 
fense, to  establish  it  by  a  preponderance  of  the 
evidence;  but  the  proof  should  be  deemed  to 
preponderate  in  favor  of  insanity  whenever  its 
existence  is  made  probable  upon  a  full  and 
fair  consideration  of  all  the  evidence  ad- 
duced for  and  against  it    Keleh  v.  State  (Ohio) 

787 
Best  evidence. 

11.  A  contractor  for  city  work  cannot  state 
from  memory  the  state  of  his  accounts  with 
the  city  at  a  certain  lime,  when  books  show- 
ing such  facts  are  accessible.  OreenvUle  v.  Or- 
mand  (8.  C.)  847 
Documentary. 

12.  Legislative  journals  are  competent  evi- 
dence to  show  that  a  bill  was  not  passed  in 
accordance  with  mandatory  provisions  of  the 
Constitution.     Stanly  County  v.  Snuggs{N.  C.) 

439 
18.  A  properly  authenticated  record  of  con- 
viction of  crime  in  a  Federal  court  may  by 
statute  be  made  admissible  in  a  proceeding  to 
disbar  the  accused  as  an  attorney  in  a  state 
court.    Be  Kirby  {8.  D.)  «5« 

14.  An  agreed  statement  of  facts  upon  which 
a  case  was  tried  without  a  jury,  although  not 
at»olutely  binding  oo  the  parties  in  a  jury  trial 
of  another  case  between  them  involving  the 
«ame  Issues,  is  admissible  in  evidence  on  the 
latter  trial  at  the  instance  of  one  party  against 
the  other,  subject  to  the  latter's  right  to  dis- 
prove, rebut,  or  explain  any  statement  con- 
tained therein.     Luther  v.  Ccay  (Ga.)  95 

Demonstrative* 

15.  Evidence  obtained  by  forcibly  entering 
the  house  of  an  accused  person  and  searching 
It  and  the  person  accused,  without  anv  warrant 
Or  authority  of  law,  is  not  inadmissible  to  show 
the  possession  of  articles  tending  to  establish 
guilt,  although  the  search  and  seizure  may 
have  been  unlawful,  unwarranted,  unreason- 
able, and  reprehensible.  Williams  v.  State 
(Ga.)  269 

Oral,  as  to  writing^. 

16.  Oral  evidence  is  inadmissible  to  show 
that  the  maker  of  a  note  was  only  an  agent 
89  L.  R.  A. 


and  signed  it  under  an  agreement  with  the 
payee  that  the  principal  only  should  be  liable. 
SMiey  V.  Adair  (Wash.)  478 

17.  Parol  evidence  is  adifiissible  to  show 
fraudulent  misrepresentations  by  the  vendor  as 
to  the  quantity  of  the  land  sold,  though  not  in 
any  manner  incorporated  in  the  deed  consum- 
mating the  contract.  Gustafson  v.  Rustemeyer 
(Conn.)  644 

18.  A  devise  absolute  in  form  cannot  be 
shown  by  oral  evidence  to  be  in  trust  for  other 
persons.    Moran  v.  Moran  (Iowa)*  204 

Opinions. 

19.  The  opinion  of  a  witness  is  of  no  value 
on  the  question  whether  or  not  a  particular 
place  at  which  there  is  a  railroad  switch,  to 
which  the  switch  engine  frequently  runs,  is 
within  the  depot  grounds  or  yard  limits.  Rob- 
idon  V.  Chicago  £  W.  M.  R.  Co.  (Mich.)     405 

20.  After  one  accused  of  murder  has  offered 
evidence  of  his  demeanor  for  the  purpose  of 
convincing  the  jury  of  his  insanity  at  the  time 
of  trial,  for  the  purpose  of  raising  the  pre- 
sumption of  insanity  when  the  crime  was  com- 
mitted, a  person  who  is  acquainted  with  him 
may  testify  that  he  is  simulating.  Burt  v. 
State  i^ez.)  805 

21.  An  opinion  as  to  sanity  may  be  given 
by  a  nonexpert  witness  who  has  given  a  very 
full  detail  of  the  facts  upon  which  the  opinion 
is  based.  Id. 

22.  A  hypothetical  question  by  contestant  to 
an  expert  witness  upon  the  question  of  inca- 
pacity of  a  testator  need  embrace  only  the  facts 
which  the  evidence  of  the  contestant  tends  to 
prove,  and  not  those  alleged  by  proponents, 
which  he  denies,  or  those  which  are  irrelevant. 
Re  Miller  (?2,.)  220 

28.  Testimony  that  a  person  ''looked  very 
bad;  he  was  lame  and  he  could  scarcely  get 
get  up  stairs,"  is  not  inadmissible  on  an  issue 
as  to  his  condition  at  a  certain  time.  Balti- 
more City  Pass.  R.  Co.  v.  Nugent  (Md.)  161 

Declarations;  resfpestfe. 

24.  Testimony  of  a  defendant  that  he  did 
not  instruct  his  counsel  in  the  matter,  but  that 
he  acted  altogether  on  the  advice  of  the  coun- 
sel, is  admissible  where  be  is  charged  with  act- 
ing maliciously  in  making  a  complaint  on 
which  a  hearing  as  to  the  insanity  of  another 
person    was  based.     Porter  v.  Hitch  (Conn.) 

858 

25.  Sureties  cannot|testif^  to  instructions  to 
the  maker  as  to  the  disposition  of  the  notes 
against  the  holder  unless  he  is  shown  to  have 
knowledge  of  them.  Greenville  v.  Ormand 
(S.  C.)  847 

26.  The  absence  of  the  sureties  on  a  note  at 
the  time  of  its  attempted  negotiation  will  not 
preclude  testimony  as  to  what  then  took  place 
being  given  by  one  who,  after  the  refusal  of 
the  payee  to  discount  it,  advanced  money  on 
the  note  which  was  committed  by  the  sureties 
to  the  maker's  hands  for  negotiation.  Id. 

27.  Testimony  that  the  members  of  a  club 
considered  a  certain  paper  one  of  the  strongest 
they  had  had  read  before  them  is  incompetent 
as  hearsay.     Porters.  Ritcfi{QoJM^.)  358 

Relevancy. 

28.  Evidence  of  acts  of  an  agent  of  a  de- 
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fendant  cannot  be  given  under  allegatioDS  of 
the  performance  of  such  acts  by  the  defendant. 

Id, 
29.  An  allegation  of  a  particular  negligent 
act  does  not  admit  evidence  of  other  acts  caus- 
ing the  damage.    Snyder  v.  Wheeling  Electrical 
Co.  (W.  Va.)  499 

80.  An  allegation  that  defendant  did  a 
particular  act  causing  damage  will  admit  evi- 
dence of  all  such  incidental  facts  and  circum- 
stances of  omission  and  commission  as  fairly 
tend  to  establish  the  negligence  of  the  primary 
act.  Id. 

81.  Evidence  of  the  conduct  constituting 
plaintiff's  cause  of  action  is  not  admissible  in 
a  suit  by  defendant  to  enforce  specific  per- 
formance of  a  contract  of  plaintiff  to  release 
the  cause  of  action  and  refrain  from  bringing 
suit  upon  it.    BometsUr  v.  For9ier(N.  Y.)  240 

82.  Evidence  tending  to  show  testamentary 
incapacity  is  admissible  upon  the  question  of 
undue  influence  in  the  obtaining  of  the  will, 
although  it  may  be  insufficient  to  show  want 
of  capacity  to  make  the  will.    Be  Miller  (Pa.) 

220 
88.  A  claimant  of  property  levied  on  under 
execution  issued  in  favor  of  the  legal  represen- 
tative of  the  sole  heir  of  the  party  who  ob- 
tained the  judgment  cannot  object  to  the  ad- 
missibility of  the  execution  in  evidence  on  the 
trial  of  the  claim  case,  on  the  ground  that  an 
order  directing  such  execution  to  issue  had 
been  granted  without  service  upon  or  notice 
to  the  defendant  in  the  judgment.  Luther  v. 
Clap  (Ga.)  95 

Notes  AKD  Briefs. 

Evidence;  judicial  notice  of  course  of  busi- 
ness. 595 
Dse  of  agreed  statement  on  second  trial.  95 
Presumption  of  negligence  of  carrier.  161 
Presumption  of  negligence  from  accident. 

499,  848 
Presumption  as  to  voluntary   payment  of 
tax.  596 

Oral,  as  to  party  chargeable  on  note.        474 
Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity:— (I.)  Admissibility;  (11.)  neces- 
sity of  giving;  (III.)  scope;  (IV.)  contradiction; 
{Y.)  weight.  715 

Expert  opinions  as  to  sanity  or  insanity: — 
(I.)  Admissibility;  generally;  (II.)  privilege  of 
witnesses:  (a)  effect  on  opinions  generally;  {b) 
waiver  of  privilege;  (III.)  from  observation  or 
examination;  (IV.)  from  the  evidence:  (a)  the 
general  rule;  (ft)  the  contrary  rule;  (V.)  on  hy- 
pothetical statements  or  questions:  (a)  admis- 
sibility; (b)  hypothesis;  upon  what  based;  (c) 
evidence  in  support  of  hypothesis;  (d)  form  of 
question;  (VI.)  qualification  of  experts;  (VII.) 
basis  of  facts  or  reasons  for  opinion;  (VIII.) 
scope:  (a)  general  considerations;  (ft)  symptoms 
and  causes;  ((;)  comparison;  illustration;  spec- 
ulation; (d)  questions  of  law  for  the  court;  (e) 
questions  of  fact  for  the  jury;  (/)  the  question 
at  issue;  (IX.)  cross  examination ;  contradiction; 
redirect  examination;  iX.)  weight:  (a)  gener- 
ally; (ft)  as  affected  by  facts  and  opportunity  to 
observe;  (c)  as  affected  by  character,  bias,  and 
nature  of  the  question;  {d)  as  compared  with 
89  L.  R.  A. 


other  expert  opinions;  (e)  as  compared  with 
nonexpert  opinions;  (/)  a  question  for  the  jury. 

a&5 

Measure  of  proof  of  insanity  in  criminsl 
cases:— (I.)  Beyond  a  reasonable  doubt:  (11.)  to 
the  satisfaction  of  the  jury;  (III.)  a  preponder- 
ance of  the  evidence:  (a)  general  rales;  (6) 
what  constitutes  a  sufficient  preponderance: 
(IV.)  clearly  proved,  reasonable  certainty,  etc.: 
(V.)  reasonable  doubt  of  insanity:  (a)  general 
rules;  (ft)  what  constitutes  reasonable  doubt; 
{e)  submission  of  the  question  to  the  jury;  (YD 
summary.  737 

Unlawfully  obtained.  3G9 


EXCEPTIONS. 

ROR.    8. 


See   Appeal   akd  Er- 


EXECUTION.    See  Ev^)E^'CE,  88. 

EXECUTORS  AND  ADMINISTRA- 
TORS.  See  also  Insurance,  14;  Mobt- 
GAGE,  2;  Set- Off  and  Counterclaim,  2. 

Notes  and  Briefs. 

Executors  and  administrators;  priority  of 
claim  for  funeral  expenses.  506 

EXEMPTION.    See  Levy. 

EXPERT.  See  also  Constitutional  Law. 
7;  Contempt,  1;  Evidence,    22:  Wn- 

NE8SE6,  1,  2. 

Notes  .ind  Briefs. 

See  also  Witnesses. 
Experts;  opinions  as  to  insanity.  S05 

EXPLOSIONS.    See  Negligence,  3. 

EXPOSITION.  See  Public  Monet; 
Voters  and  Elections,  2. 

FAIRS.  See  Public  Monet;  Voters  jlsd 
Elections,  2. 

FALSE  inPRISONMENT. 

A  police  judge  ordering  the  commitment 
to  jail  of  a  person  of  whose  guilt  there  is  no 
evidence,  and  without  any  other  warrant  than 
a  telegram  to  the  chief  of  police  to  arrest  him. 
is  guilty  of  false  imprisonment,  although  bis 
motives  may  not  have  been  improper  or  cor- 
rupt.    Olaxer  v.  Hubbard  (Ky.)  810 

FELLOW  SERVANT.    See  Master  and 

Servant. 

FELONY.    See  Attorneys,  8. 

FENCE.  See  Railroads.  2-4;  Tres- 
pass, 1. 

Notes  and  Briefs. 
Fences;  as  nuisance  in  street.  662 

FETTERS.    See  Criminal  Law,  2-4. 

FICTITIOUS  NAME.  See  Debd;  Mort- 
gage, 1. 

FIRES.    See  Carriers.  11. 
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PliREWORKS.    See  Insurance,  8. 

nSHERIES.  See  also  Injunction,  8; 
Nuisances,  3. 

1.  The  state  has  a  right  to  protect  fish  in 
all  streams  through  which  they  have  freedom 
of  passage  to  and  from  the  public  fishing 
groupds,  although  they  flow  over  lands  en- 
tirely subject  to  private  ownership.  Pe(^le  v. 
Truekee  Lumber  Co.  (Cal.)  581 

2.  A  riparian  owner's  exclusive  right  to 
fish  in  the  water  upon  his  own  land  does  not 
include  the  right  to  destroy  the  fish  he  does 
not  take.  Id. 

8.  The  attorney  general  may  proceed  with- 
out the  intervention  of  a  private  relator  to  en- 
join the  unlawful  destruction  of  fish.  Id. 

Notes  and  Briefs. 

Fisheries;  governmental  control  over: — In 
general;  as  between  governments;  general 
right  to  regulate;  power  to  grant  rights  to  in- 
dividual; right  of  individual;  power  to  inter- 
fere with  private  right;  close  time;  method  of 
taking  fish;  regulation  of  stream  because  of 
fish;  right  to  prevent  obstruction  of  stream; 
preservation  of  fish  in  public  waters;  statutes; 
powers  of  local  authorities;  powers  of  fish 
officers;  pollution  of  water;  regulation  of  lob- 
ster fishery:  penalties;  joint  offense;  intent; 
constitutional  provisions.  581 

FIXTURES.  See  Landlord  and  Tenant* 
7-10. 

rORCIBLE  ENTRY  AND  DE- 
TAINER.  See  also  Justice  of  the 
Peace;  Landlord  and  Tenant,  Notes 
AND  Briefs. 

1.  An  entry  which  has  no  other  force 
than  that  employed  in  every  trespass  is  not 
within  the  statute  respecting  forcible  entry. 
Smith  V.  Detroit  Loan  &  B.  Asm,  (Mich.)    410 

2.  One  forcibly  put  out  from  a  peaceable 
possession  lawfully  obtained,  if  evicted  by  one 
who  had  the  title  and  the  right  of  possession, 
<:annot  maintain  forcible  entry  and  detainer 
under  Mass.  Pub.  Stat.  chap.  175,  as  this  gives 
-such  action  onlv  to  "the  person  entitled  to  the 
premises;"  and  a  former  statute  which  ex- 
tended the  right  to  a  person  forcibly  dispos- 
•sessed  by  a  person  entitled  to  possession  has 
been  repealed.    Page  v.  Dwight  (Mass.)      418 

TOREIGN  CORPORATION.  See  Cor- 
porations; Estoppel,  5;  Evidence,  4; 
Writ  and  Process. 

FORFEITURE.    See  Corporations,  7. 

FORGERY.  See  also  Alteration  of  In- 
struments, 2;  MoRTOAOE,  3;  Proxi- 
mate Cause. 

Signing  an  instrument  in  which  the 
amount  to  be  paid  is  written  in  pencil,  and 
leaving  it  with  an  agent  to  be  delivered  for  a 
loan,  do  not  constitute  negligence  or  render 
the  maker  liable  to  an  innocent  holder  for  the 
forgery  of  the  agent  in  raising  the  same. 
WaUh  V.  Hunt  (Cat)  697 
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FRAUD.  See  also  Action  or  Sxtit,  4; 
Damaoes,  2;  Evidence,  17;  Plead- 
ing, 8. 

The  mere  naked  assertion  of  the  value 
of  property  by  a  vendor  to  the  purchaser  dur- 
ing negotiations  for  a  sale,  though  conscious- 
ly untrue  and  relied  upon  by  the  purchaser 
to  his  hurt,  does  not,  in  the  absence  of  such 
circumstances,  constitute  an  actionable  deceit. 
Oustafson  v.  Bustemeyer  (Conn.)  644 

Notes  and  Briefs. 

Fraud:  in  opinion  as  to  value.  645 

FUNERAL  EXPENSES.  iSee  Mort- 
gage, 2;  Executors  and  Administra- 
tors; Notes  and  Briefs. 

GAMBLING. 

Notes  and  Briefs. 
Municipal  regulation  of,  as  a  nuisance.    523 

GARBAGE. 

Notes  and  Briefs. 
As  a  nuisance  in  streets.  653 

GARNISHMENT. 

1.  Money  and  property  lawfully  taken 
from  a  prisoner  unaer  arrest  is  not  subject  to 
garnishment  in  the  hands  of  the  sheriff  be- 
cause it  is  in  custody  of  law.  Holker  v.  Hen- 
nessey (Mo.)  165^ 

2.  Money  or  property  unlawfully  taken 
from  a  prisoner  under  arrest  is  not  subject  to 
^rnishment  because  a  wrongful  use  of  crim- 
inal process  was  made  in  getting  possession  of 
it.  Id. 

8.  The  lien  on  the  estate  of  a  criminal, 
given  to  the  party  injured  by  Mo.  Rev.  Stat. 
1889,  §  4317,  does  not  authorize  the  garnish- 
ment of  his  property  while  in  the  hands  of  a 
sheriff  who  took  it  from  the  prisoner  while 
under  arrest.  Id. 

Notes  and  Briefs. 

Garnishment;  of  property  in  custodia  legis. 

166 

GAS.  See  also  Contracts,  2;  Mines,  1; 
Municipal  Corporations,  6,  9-12. 

1.  An  abandonment  of  a  pipe  line  and  the 
removal  of  the  pipe  may  be  made  by  a  natural 
gas  company  which  has  laid  its  pipe  in  the  ex- 
ercise of  eminent  domain  across  the  lands  of 
other  persons,  when  there  is  a  failure  of  the 
supply  of  gas.  Clements  v,  Philaddphia  Co. 
(Pa.)  582' 

2.  A  right  to  enter  and  remove  gas  pipe 
without  being  liable  as  a  trespasser  belongs  to 
a  gas  company  which  has  condemned  a  right 
of  way  for  its  pipe  line,  where  the  supply  of 
gas  has  failed;  but  this  right  must  be  exercised 
at  the  time  and  in  the  manner  least  harmful 
to  the  landowner  and  subject  to  the  payment 
of  compensation  for  any  actual  injury  to 
growing  grain  or  grass,  and,  if  the  field  be  a 
meadow,  for  any  substantial  injury  to  the 
turf  beyond  the  mere  opening  and  filling  of 
the  trench  in  which  the  pipe  lay.  Id. 
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Notes  and  Bbiefs. 
Qas  pipes;  in  street,  as  a  nuisance.  680 

CK>I«D.    See  Bonds,  1. 

GUARDIAN  AND  WARD.  See  In- 
fants. 1. 

HEAIiTH.  See  Schools,  1-8,  Notes  and 
Briefs. 

HEIRS.  See  [Death;  Descent  and  Dis- 
tribution, 

HIGHWAYS.  See  also  Action  ob  Suit, 
2;  Ejectment,  1;  Eminent  Domain,  3-9; 
Injunction,  8;  Municipal  Corpora- 
tions, 8;  Negligence,  4-7;  Public  Im- 
provements; Trial,  6. 

1.  The  public  holds  the  title  to  streets  and 
alleys  in  trust  for  the  use  to  which  they  are 
dedicated  when  the  fee  simple  vests  in  the  pub- 
lic on  the  platting  of  an  addition  to  a  city. 
Jayna  v.  Omafia  Street  R.  Co.  (Neb.)         751 

2.  The  title  to  streets  and  alleys,  when 
land  is  surveyed  and  platted  into  an  addition 
to  a  city  in  pursuance  of  Neb.  Comp.  Stat. 
1897,  chap.  14,  art.  1,  §§  104-6,  vests  in  the 
public.  Id. 

8.  The  right  of  the  public  to  use  the  streets 
for  the  purpose  of  passage  by  such  means  as  it 
may  see  fit  to  employ  is  given  when  streets  are 
granted  by  a  plat  of  an  addition  to  a  city,  but 
uiis  right  of  passage  does  not  include  the  right 
to  permanently  and  exclusively  appropriate 
any  portion  of  the  street  to  the  continued  ex- 
clusion of  the  remainder  of  the  public.        Id, 

4.  A  water  company's  permission  to  place 
hydrants  in  the  streets  and  open  them  to  flush 
its  mains  gives  it  no  license  or  right  to  flush 
either  at  such  times  or  in  such  manner  as  un- 
necessarily to  impede  travel  or  imperil  the 
safety  of  those  using  the  street,  but  it  is  under 
obligation  to  do  the  flushing  with  reasonable 
care  and  a  due  regard  to  the  rights  of  others. 
Tapeka  Water  Co.  v.  Whiting  (Kan.)  90 

5.  An  open  hydrant  from  which  water  is 
thrown  about  10  feet  into  the  street  with  con- 
siderable noise  aod  spray  is  calculated  to 
frighten  ordinarily  gentle  horses,  and  requires 
precautions  and  care  for  the  protection  and 
safety  of  those  traveling  on  the  street.        Id. 

6.  A  presumption  that  a  street  is  reason- 
ably safe  for  ordinary  travel  may  be  made  by 
persons  whose  attention  has  not  been  called  to 
any  obstructions  or  perils,  where  the  street  is 
in  constant  use;  and. while  they  must  act  with 

'reasonable  care,  they  are  not  required  to  keep 
their  eyes  continuously  upon  the  pavement, 
watching  for  obstructions  or  pitfalls.  Id. 

7.  A  person  who  rides  a  bicycle  without  a 
light  or  other  signal  of  warning  in  a  public 
thoroughfare  when  he.is  liable  to  meet  moving 
vehicles  or  pedestrians,  at  a  time  when  objects 
can  be  discerned  readily  at  a  distance  of  but  a 
few  feet,  is  guilty  of  negligence.  Cook  v.  Fo- 
garty  (Iowa)  488 

Notes  and  Briefs. 
Highways;  nuisances  in,  see  Nuisances. 
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Liability  of  counties  for  torts  and  negligence 

as  t(3.  .  3S 

Negligence  of  traveler  in.  90 

Negligence  as  to  temporary  platform  on.  517 

HOLIDAY.   See  Intoxicating  Liquoss,  1. 

HOMESTEAD. 

A  man  sixty-six  years  of  age,  though 
hale  and  hearty,  is  '*aged,"  within  the  claose 
of  the  Georgia  Constitution  (6a.  Civ.  Code, 
§  591:2)  giving  to  every  aged  or  inflrm  person 
an  exemption  of  his  property  from  levy  and 
sale.     Allen  v.  Pearce  (Ga.)  7l(^ 

HOMICIDE.    See  Evidence,  10,  20. 
HOSPITAL.    See  Counties,  8,  4. 
HOTEL.    See  Innkeepers,  1. 

HOUSE  OF  ILL  FAME. 

Notes  and  Bruefb. 
Municipal  regulation  of,  as  a  nuisance.    531 

HUSBAND  AND  WIFE.  See  also  Ap 
PEAL  AND  Error,  1;  Conflict  op  Law?, 
8;  Dower;  Trusts,  5. 

1.  A  married  woman  can  execute  a  power 
at  common  law  without  the  concurrence  of  ber 
husband,  whether  it  was  given  to  her  while 
sole  or  married,  and  she  can  execute  the  power 
in  his  favor.    Stearmy.  Fraleigh(e\9i.)       705 

2.  The  execution  of  a  power  under  a  trust 
deed  by  a  married  woman  need  not  be  made 
with  the  formalities*  required  for  a  con?eT- 
ance.  Id. 

8.  A  wife  can  appoint  her  husband  to  be  a 
trustee  of  properly  conveyed  by  him  in  tmsi 
for  herself  and  children,  where  the  deed  of 
trust  gives  her  the  power  to  appoint  and  choose 
by  her  writing  under  seal  another  trustee  in 
case  of  the  resignation  or  death  of  the  one  first 
appointed.  Id. 

4.  The  lapse  of  five  years  after  the  convic 
tion  of  a  crime  and  sentence  to  imprisonmeDt 
for  life  entitles  the  wife  of  the  person  con- 
victed to  a  divorce,  under  Ky.  Stat.  §  2117, 
making  it  a  ground  for  divorce  that  the  parties 
had  been  livmg  apart  without  cohabitation  for 
five  years  before  the  application.  Datt»  v. 
Davis  (Ky.)  403 

5.  An  action  for  divorce  need  not  be 
brought  within  five  years  after  the  conviction 
for  a  felony  of  one  sentenced  to  imprisonmeot 
for  life,  under  Ky,  Stat.  §  2117.  making  "con- 
demnation for  felony"  a  ground  for  divorce, 
and  Ky.  Civ.  Code,  |  423,  subs.  3,  requirini: 
plaintiff  in  a  divorce  suit  to  prove  that  the 
cause  of  divorce  ''occurred  or  existed  within 
five  years  next  before  the  commenoement  of 
the  action."  Id. 

Notes  and  Bbiefsw 
See  also  Conflict  op  Laws. 
Morphinism  as  ground  for  divorce.         364 
Wife's  appointment  under  trust  for  her  bene- 
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HYDRANTS.    See  Hioawats,  4,  5. 

IMPROVEBIENTS.    See   Rbcetykrs,  6. 

INCOME.  See  Life  Tenant,  d-5,  Notes 
AND  Briefs;  Trusts,  1. 

INCOMPETENT  PERSONS.  See  also 
Appeal  and  Error,  1,  3;  Constitu- 
tional Law,  9;  Criminal  Law,  1;  Evi- 
dence, 10,  20,  21;  Judgment,  4. 

1.  A  proceeding  for  a  hearing  as  to  the  in- 
sanity of  a  person  is  pending  after  a  written 
complaint  alleging  the  insanity  is  presented  to 
the  judge  as  required  by  Conn.  Pub.  Acts  1889, 
p.  8%,  and  supported  by  an  affidavit  of  a 
sician.    Porter  v.  Ritch  (Conn.) 

2.  A  temporary  provisional  order  for  the 
custody  of  a  person  alleged  to  be  insane,  pend- 
ing a  hearing  of  the  question  as  to  his  insanity, 
is  not  an  adjudication,  and  is  not  void  on  its 
face  because  it  fails  to  recite  the  affidavit  of  a 
physician  on  which  it  was  based,  or  the  fact 
that  proceedings  for  a  hearing  as  to  the  sanity 
were  then  pending.  '  Id. 

Notes  and  Briefs. 
Evidence  as  to  sanity,  see  Etidbncb. 
See  also  Judgment. 

Lawfulness  of  procedure  for  confinement  of. 

854 

Morphinism  and  other  addictions  as  affect- 
ing responsibility  and  capacity:— (I. )Scope  and 
general  view  of  the  subject;  (IL)  effect  on 
criminal  responsibility;  (III.)  effect  on  capac- 
ity to  contract;  (IV.)  effect  on  testamentary 
capacity;  (V.)  as  a  ground  for  divorce;  (VI.) 
as  affecting  insurance;  (VII.)  as  affecting  com- 
petency of  witness.  262 

INFANTS.    See  also  Elevators;  Parent 
AND  Child. 

1.  A  guardian  can  lease  or  sell  the  land 
of  his  ward  for  any  purpose,  only  as  authorized 
by  statute,  under  a  decree  of  the'  court,  Wil- 
son V.  Hughes  (W.  Va.)  292 

2.  An  oil  lease  of  land  in  which  infants 
have  an  estate  is  a  sale  of  their  real  estate 
within  the  provisions  of  a  statute  as  to  the  sale 
of  the  real  estate  of  infants.  Id. 

Notes  and  Briefs. 

Infants;  protection  of  property  of;  sale  of 
real  estate  of.  298 

INJUNCTION.  See  also  Equity;  Fish- 
eries, 8. 

1.  An  injunction  against  the  plaintiff  may 
be  imposed  as  a  condition  of  a  similar  injunc- 
tion in  his  favor  against  the  defendants  limit- 
ing their  power  to  make  promissory  notes  or 
checks  for  a  corporation  of  which  they  are  di- 
rectors and  officers,  and  the  affairs  of  which 
have  come  to  a  deadlock  by  dissensions  be- 
tween two  factions,  each  of  which  owns  one 
half  of  the  capital  stock.  Sternberg  v.  Wolff 
(N.  J.  Err.  &  App.)  762 

2.  An  injunction  against  actions  on  claims 
for  which  a  valid  release  has  been  made  may 
be  granted  when  the  trial  at  law  might  affect 
the  reputation  and  character  of  the  defendant 
in  the  community  because  of  charges  and  reve- 
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lations  as  to  his  past  conduct,  whether  real  or 
fabricated,  on  which  the  claims  were  based. 
Bomeisler  v.  Forster  (N.  Y.)  240 

3.  Making  the  unlawful  destruction  of 
fish  a  misdemeanor  and  punishable  as  such 
does  not  preclude  a  civil  proceeding  to  enjoin 
it  as  a  nuisance.  People  v.  TrucJcee  Lumber 
Co.  (Cal.)  681 

).  Injunction  may  issue  to  compel  the 
restoration  by  a  railroad  company  of  a  portion 
of  a  building  on  a  leasehold  which  has  been 
acquired  by  it,  and  which,  without  making 
compensation  therefor,  it  has  removed  to 
make  space  for  the  laying  of  its  tracks.  Bass 
V.  Metropolitan  West  Side  Elev.  R  Co.  (C.  C. 
App.  7th  C.)  711 

5.  The  right  of  a  landlord  to  enjoin  the 
construction  of  an  elevated  railroad  in  place  of 
the  comer  of  a  building  which  had  been  re- 
moved by  the  railroad  company  as  lessee  is 
not  affected  by  the  fact  that  the  lease  is  for 
ninetjr  years,  while  the  charter  of  the  company 
is  limited  to  fifty  years,  as  new  companies  will 
undoubtedly  be  organized  to  which  in  succes- 
sion the  road  and  its  equipment  will  be  trans- 
ferred, and  the  occupation  is  wrongful  from  the 
beginning.  Id. 

6.  The  right  of  a  landlord  to  enjoin  an 
elevated  rail  road  company  owning  a  lease  from 
locating  its  track  in  place  of  the  corner  of  the 
building,  which  has  been  removed,  is  not  af- 
fected by  the  fact  that  if  the  leasehold  should 
be  eztini^uished  the  company  would  be  a  tres- 
passer if  it  did  not  remove  its  track,  as  it  might 
abandon  possession,  leaving  to  the  landlord 
the  expense  of  removing  and  reconstructing 
the  building,  or,  more  probably,  surrender  pos- 
session only  at  the  end  of  a  litigation.  Id. 

7.  Injunction  will  not  be  refused  to  prevent 
the  destruction  of  a  portion  of  a  building  be- 
cause it  is  small  and  insignificant  in  comparison 
with  the  space  that  remains.  Id. 

8.  A  mere  denial  that  plaintiff  is  entitled 
to  any  damages,  while  affirmatively  showing 
that  the  work  of  grading  a  street  in  front  of 
his  premises  is  being  done,  is  not  such  a  denial 
of  all  the  equities  of  his  bill  for  an  injunction 
as  to  justify  the  vacation  of  an  injunction 
order.    Searie  v.  Lead  (8.  D.)  845 

9.  An  allegation  of  irreparable  injury  to 
plaintiff's  property,  or  of  the  inability  of  the 
defendant  to  respond  in  damages,  is  not  nec- 
essary for  an  injunction  against  grading  a 
street  in  front  of  plaintiff's  premises  without 
paying  him  compensation  for  his  damages, 
where  the  Constitution  forbids  taking  or  dam- 
aging his  property  without  such  compensation. 

Id. 

Notes  AND  Briefs. 

Injunction;  against  action  which  has  good 

legal  defense.  240 

Against  damaging  property  without  com- 
pensation. 846 

Against  acts  on  behalf  of  corporation.  762 

INNKEEPERS.    See  also  Constitutional 
Law,  11. 

1.  The  loss  of  the  hats  of  persons  attend- 
ing a  club  banquet  on  the  invitation  and  at  the 
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expense  of  the  club,  which  had  a  contract  to 
pay  a  specified  sum  for  each  plate  furnished, 
where  they  left  their  hats  on  the  rack  as  they 
entered  the  dining  room  of  a  hotel,  and  they 
were  taken  without  the  negligence  or  fault  of 
the  innkeeper  or  his  employees.— does  not  ren- 
der him  liable,  although  such  persons  had 
.registered  and  been  assigned  a  room  in  the  inn. 
Amey  v.  Winchester  (N.  H.)  760 

2.  Samples  belonging  to  his  employer  may 
be  retained  to  satisfy  the  hotel  bill  of  a  travel- 
ing salesman,  under  a  statute  authorizing  the 
retention  of  all  property  under  the  control  of 
snests  which  may  be  in  the  hotel.  Brown 
Shoe  Co,  V.  Hunt  (Iowa)  291 

Notes  and  Briefs. 
Innkeepers;  lien  of;  what  subject  to.        291 
Who  are  guests  of.  761 

INSANITY.  Bee  Evidence;  Judgment, 
Notes  and  Briefs;  Incoicfetent  Per- 
sons. 

INSOLVENCY.  See  Contracts,  17;  Cor- 
porations, 8. 

INSPECTION.    See  Commerce.  2. 

INSURANCE.  See  also  Action  or  Suit, 
3;  Trial,  9. 

1.  A  liberal  construction  of  an  insurance 
policy,  if  it  is  a  reasonable  one  and  will  pre- 
vent m  justice,  should  be  adopted  when  a  literal 
construction  would  lead  to  manifest  injustice. 
Matthews  v.  American  C.  Ins.  Co,  (N.  Y.)    483 

2.  A  standard  insurance  policy,  being  pre- 
pared by  insurers,  should  be  construed,  when 
the  meaning  is  doubtful,  most  favorably  to  the 
insured.  Id. 

8.  One  insured  under  a  policy  entitling 
him  to  a  paid-up  policy  in  proportion  to  the 
premiums  paid,  after  payment  of  three  annual 
premiums,  provided  he  surrenders  the  policy 
before  making  default  or  within  six  months 
after  default  in  the  payment  of  premiums,  is 
•entitled  to  a  paid-up  policy  after  making  three 
payments  although  the  original  policy  is  not 
^surrendered  or  a  demand  made  for  the  paid-up 
policy  within  the  six  months  after  default  if 
such  demand  is  made  during  his  lifetime. 
Mutual  L.  Ins,  Co,  v.  Jarhoe  (Ky.)  604 

4.  Insurance  on  wearing  apparel,  jewelry, 
satchels,  trunks,  books,  etc.,  "while  contained 
in"  a  specified  building,  does  not  cover  the 
property  when  located  at  another  place  where 
the  insured  was  temporarily  staying  with  his 
family,  although  the  insurance  agent  knew  of 
his  habit  to  take  his  family  periodically  to  such 
place  for  a  temporary  stay.  British  America 
Asmr,  Co.  v.  Miller  (Tex.)  546 

6.  Statements  contained  in  an  application 
for  insurance  will  not  be  warranties  unless  the 
provisions  of  the  application  and  policy  taken 
together  leave  no  room  for  any  other  construc- 
tion. ModernWoodmen  Acci.  Asso.  v.  Shryock 
(Neb.)  826 

6.  Liability  for  the  full  amount  of  a  cer- 
tificate for  $8.0(X)  insurance  in  a  fraternal  bene- 
fit association  cannot  be  denied  on  the  ground 
that  the  certificate  limits  the  amount  to  the 
.^9  L.  R.  A. 


proceeds  of  an  assessment  of  $2  on  each  mem- 
ber, where  the  association  is  forbidden  by  stat- 
ute to  issue  a  certificate  for  more  than  $1,000 
if  it  has  not  a  membership  of  2,(HX).  Id. 

7.  Benzine  kept  bottled  in  small  quantities 
as  part  of  a  stock  of  drugs  and  chemicals  does 
not  avoid  a  policy  on  such  a  stock,  although 
there  is  a  stipulation  against  keeping  beuziDe  in 
the  store.     Phanixins.  Co,  v.  Flemming  (Ark.) 

789 

8.  The  fact  that  fireworks  were  on  exhibi- 
tion in  a  store  when  a  policy  of  insurance  was 
issued  on  the  stock,  or  that  one  of  a  firm  of 
agents  which  issued  a  policy  soon  after  par 
chased  fireworks  at  the  store,  is  insufScient  to 
show  knowledge  of  the  agent  when  issuing  the 
policy  that  fireworks  were  kept  in  stock.    U. 

9.  A  mortgagee  of  land  cannot  recover  OD 
an  insurance  policy  taken  out  by  the  mort- 
gagor, payable  to  the  mortgagee  "as  his  interest 
may  appear,"  where  the  mortgagor  burned  the 
insured  building  for  the  purpose  of  realizing 
on  the  policy.  Cocking  v.  Virginia  F,  d  M. 
Ins.  Co.  148 
Waiver. 

10.  An  insurance  agent's  knowledge  ac- 
quired while  attending  to  his  own  affairs,  of 
the  fact  that  fireworks  are  kept  in  an  insured 
stock  of  goods,  must  have  been  present  in  his 
mind  when  the  policy  was  issued,  or  some  act 
done  in  the  course  of  his  duties  as  agent  recog- 
nizing the  continued  validity  of  the  policy,  in 
order  to  make  a  waiver  of  a  condition  againsi 
keeping  such  articles.  PJicmix  Ins.  Co.  ?. 
Flemming  (Ark.)  789 

11.  An  adjuster's  insistence  upon  strict 
proofs  of  loss,  made  in  reply  to  a  question  if 
other  proofs  are  necessary,  does  not  waive  any 
forfeiture  that  may  have  occurred.  li 

12.  An  insurer's  demand  of  an  exhibition 
of  the  books  of  the  insured,  and  of  proofs  of 
loss,  is  not  a  waiver  of  any  condition  of  the 
policy,  where  it  provides  for  the  right  to  make 
an  examination  of  the  books  and  that  this  shall 
not  be  treated  as  a  waiver  of  any  condition. 

/a. 
Notice  and  proofs  of  loss. 

18.  In  case  of  a  loss  by  fire  after  the  death 
of  the  original  insured  and  before  the  appoint- 
ment of  a  legal  representative,  those  interested 
in  the  policy  must  make  reasonable  efforts  to 
see  that  the  covenants  as  to  notice  and  proofs 
of  loss  are  kept,  and  within  a  reasonable  time 
must  use  such  agencies  as  the  law  provides  to 
secure  that  result.  Matthews  v.  American  C 
Ins,  Co.  (N.  Y.)  483 

14.  The  appointment  of  a  temporary  repre 
sentative  who  may  take  the  necessary  steps  to 
prosecute  a  cause  of  action  on  an  Insunmce 
policy  within  the  period  limited  may  be  nec- 
essary in  case  of  a  loss  occurring  after  the  death 
of  the  insured,  if  the  appointment  of  an  ex- 
ecutor or  administrator  cannot  for  any  reason 
be  secured  with  ordinary  promptness.  Id. 
Total  loss. 

15.  A  building  that  has  lost  its  identity  and 
specific  character  as  a  building,  and  become  !sO 
far  disintegrated  that  it  cannot  be  properly  de- 
signated as  a  build  ng,  although  some  part  of 
it  may  remain  standing  and  the  lower  floors 
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are  in  such  condition  that  tbey  could  be  safely 
used  for  rebuilding,  is  a  total  loss  within  the 
meaning  of  Mo.  Rev.  Stat.  1889.  §  5897,  requir- 
ing full  payment  of  insurance  in  case  of  total 
loss.  (yKeefe  v.  Liverpool  d  L.  &  O.  Ins,  Co. 
(Mo.)  819 

Notes  and  Briefs. 

Insurance;    construction    of    written    and 

printed  portions;  waiver  of  forfeiture.  791 

Right  to  paid-up  policy.  504 

Morphinism  of  insured  as  affecting  policy. 

265 
Death  from  accident  or  disease.  827 

Limitation  of  time  to  sue  for;  in  case  of  death. 

433 
Change  of   location  of   personal   property. 

545 

Total  loss  of  building.  819 

INTEREST. 

Interest  is  properly  allowed  upon  a 
check,  payment  of  which  has  l)een  wrongfully 
refused  by  a  bank,  from  the  date  of  its  pre 
sentation  for  payment.  Niblack  v.  Park  Nat. 
Bank  (111.)  159 

INTERVENTION.    See  Rkcbivers,  8. 

INTOXICATING  LIQUORS. 

1.  Keeping  open  a  saloon  on  Monday, 
July  5.  is  prohibited  by  Mich.  Pub.  Acts  1887, 
act  No.  813,  §  17,  providing  that  all  saloons 
shall  be  closed  on  "all  legal  holidays,"  and 
Mich.  Pub.  Acts  1898,  act  No.  185,  designat- 
ing July  4  as  a  holidav  and  providing  that 
when  such  day  falls  on  Sunday  the  next  Mon- 
day following  shall  be  deemed  a  public  holiday 
for  all  or  any  of  the  "purposes  aforesaid." 
People  V.  TJMman  (Mich.)  218 

2.  The  offense  of  keeping  open  a  tippling 
bouse  on  the  Sabbath  day  is  sufficiently  proved 
by  showing  that  the  owner  of  a  dwelling  house, 
on  at  least  three  different  Sundays  within  the 
same  year,  sold  whisky  by  retail  to  different 
persons,  and  permitted  it,  or  a  portion  of  it,  to 
be  drunk  on  the  premises.  Williams  v.  Slate 
(Ga.)  269 

Notes  and  Briefs. 

Intoxicating  liquors;  municipal  regulation  of, 
as  a  nuisance.  525 

INTOXICATION.  See  Wills,  Notes 
AND  Briefs. 

IRRIGATION.    See  Corporations,  5. 

JUDGMENT.  See  also  Appeal  and  Error, 
19;  Constitutional  Law,  12;  Contracts, 
16, 17;  Estoppel,  6;  Evidence,  18;  False 
Imprisonment;  Mandamus. 

1.  A  judgment  pro  confesso  after  striking 
out  defendanvs  answer  to  punish  him  for  con- 
tempt, rendered  by  the  supreme  court  of  the 
District  of  Columbia,  which  has,  under  U.  S. 
Key.  Stat.  §  725,  no  power  to  impose  such  pun- 
ishment for  contempt,  is  void  on  collateral  at- 
tack.   Hatey  v.  Elliott  (N.  Y.)  449 


2.  Reference  to  the  caption  or  to  the  plead- 
ings, process,  and  proceedings  in  a  case,  may 
be  made  in  determining  the  sufficiency  of  the 
record  of  a  judgment  m  respect  to  naming  the 
parties.     Taylor  v.  Branham  (Fla.)  862 

8.  A  judgment  is  not  void  for  vagueness 
or  indefinitness,  although  it  fails  in  the  body 
thereof  to  give  the  names  of  the  plaintiffs  and 
defendants  for  and  against  whom  it  is  ren- 
dered, where  it  gives  the  style  of  the  cause  at 
its  head  with  sufflcient  definiteness  to  show 
without  doubt  that  the  plaintiffs  and  defend- 
ants referred  to  therein  as  such  are  the  same 
individuals  that  are  named  and  designated  as 
such  in  the  declaration  and  throughout  the 
proceedings  composing  the  record.  Id. 

4.  A  judgment  against  an  insane  person, 
and  a  sale  of  real  estate  in  satisfaction  thereof, 
will  not  be  set  aside  long  after  on  the  ground 
of  his  insanity,  if  he  was  going  at  large  and  at- 
tending to  his  own  affairs  without  objection  up 
to  the  time  of  the  sale,  and,  upon  ap|>ointment 
of  a  committee  for  him  two  years  later,  no 
steps  were  taken  to  set  aside  the  judgment,  al- 
though he  had  no  other  properly.  Spurlock 
V.  JSoe  (Ky.)  775 

Notes  and  Briefs. 

Judgment;  decision  against  constitutional 
right  as  a  nullity  subject  to  collateral  attack: 
— (L)  Denial  of  due  process  of  law  or  other 
constitutional  right  of  procedure:  (a)  in  gen- 
eral; (6)  habeas  corpus  cases;  (II.)  conviction 
for  violating  unconstitutional  statute  or  ordi- 
nance; (IIL)  judgment  on  unconstitutional 
contract;  (IV.)  other  cases.  449 

Insanity  as  affecting:— (I.)  Validity  and  ef- 
fect of  judgments  against  insane  persons:  (a) 
generally;  (6)  as  to  purchasers;  (It.)  what  de- 
gree of  insanity  affects;  (III.)  enforcement; 
(IV.)  collaterar  attack;  (V.)  when  relieved 
against;  (VI.)  relief,  how  obtained;  (VII.)  ef- 
fect of  inquisition.  775 

JUDICIAL  NOTICE.    See  Evidbncb,  1. 

JURY.    See  New  Trial:  Trial,  1. 

JUSTICE  OF  THE  PEACE. 

Failure  of  the  justice  of  the  peace  to 
send  up  the  complaint  m  an  action  for  forcible 
entry  and  detainer  is  waived  by  going  to  trial 
on  appeal  to  the  circuit  court  without  object- 
ing to  its  absence.     lAiferman  v.  Osten  (111.) 

156 
LABEL«    See  Trademark,  2,  6-8. 

LABOR  UNION.    See  Trademark,  1-7. 

LANDLORD  AND  TENANT.    See  also 
Case,  2;  Dahaoes.  8;  Injunction,  4-6. 

1.  The  use  of  a  defective  appliance  in  a 
building  by  the  landlord  to  the  damage  of  a 
tenant  may  constitute  actionable  negligence  on 
his  part.     Railton  v.  Taylor  (R.  I.)  246 

2.  The  improper  construction  of  a  build- 
ing or  steam-heating  apparatus  therein  does 
not  give  a  tenant  any  right  of  action  for  negli- 
gence on  account  of  damages  caused  thereby, 
when  the  condition  has  not  changed  during 
the  tenancy.  Id. 
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S.  The  lessor's  own  negligence  in  the  man- 
agement and  use  of  that  part' of  the  premises 
remaining  in  his  control,  including  the  heating 
apparatus,  is  not  within  a  stipulation  that  he 
shall  not  be  liable  for  any  loss  to  property  on 
the  premises  if /'destroyed  or  damaged  by  fire, 
water,  or  otherwise,  or  by  the  use  or  abuse  of 
the  Cochituate  water,  or  by  the  leakage  or 
bursting  of  water  pipes,  or  in  any  other  way 
or  manner."  Id. 

4.  Eviction  of  a  tenant  of  the  first  floor  of 
a  building  is  not  effected  by  moving  the  build- 
ing to  another  part  of  the  lot.  so  as  to  relieve 
him  from  the  payment  of  rent  if  he  retains 
possession  of  his  rooms.  Leiferman  v.  Osten 
(111.)  156 

Distress. 

5.  The  direction  in  a  distress  warrant  to 
levy  on  property  of  subtenants  found  in  the 
county  is  immaterial,  when  the  levy  is  not  in 
fact  made  on  any  property  that  is  not  found 
on  the  leased  premises.  Eutsell  v.  Deposit 
Bank  (Ky.)  408 

6.  The  right  of  distress  does  not  pass  to 
the  assignee  of  a  rent  note,  in  the  absence  of 
statutory  provision  therefor,  and  is  not  given 
by  Ky.  Stat,  g  2304,  authorizing  the  assignment 
of  the  rent  and  its  recovery  by  the  assignee. 

Id. 
Building^s;  fixtures. 

7.  Trade  fixtures  erected  by  a  tenant  upon 
the  leased  premises  during  the  term  of  the  orig- 
inal lease  cannot  be  removed  after  the  expira- 
tion of  the  term  of  a  new  lease  which  con- 
tained no  reservation  of  any  right  or  claim  of 
the  tenant  to  the  fixtures,  and  does  not  recog- 
nize his  right  to  remove  them.  Sanitary  Dist. 
V.  Cootc  (111.)  869 

8.  The  covenant  in  a  new  lease  that  the 
tenant  will  keep  the  premises  in.  good  repair 
and  deliver  them  up  in  as  good  condition  as 
they  were  when  entered  upon,  prevents  the  re- 
moval at  the  close  of  the  new  term  of  trade 
fixtures  placed  on  the  premises  by  the  tenant 
during  the  original  term,  where  the  new  lease 
contains  no  reservation  or  recognition  of  such 
right,  even  if  the  right  of  removal  would  not 
be  lost  in  the  absence  of  such  a  covenant.    Id. 

9.  A  tenant  has  no  right  to  remove  a  build- 
ing placed  by  him  upon  the  leased  property 
under  a  stipulation  requiring  him  to  make  the 
erection,  keep  it  insured  and  in  repair,  and  re- 

auiring  the  lessor  to  purchase  it  at  the  ezpira- 
on  of  the  term  or  to  renew  the  lease  for  a  spec- 
ified time,  at  the  expiration  of  which  the  title 
should  pass  to  the  lessor,  and  it  is  immaterial 
that  a  lien  is  reserved  in  favor  of  the  lessor  to 
enforce  performance  of  the  lessee's  covenants. 
Bass  V.  Metropolitan  West  Side  Elevator  R.  Co. 
(C.  C.  App.  7lh  C.)  711 

10.  The  right  to  remove  a  small  portion  of 
a  building  to  make  room  for  railroad  tracks  is 
not  acquired  without  condemnation  proceed- 
ings by  purchasing  a  ninety  years  leasehold 
with  the  assent  of  the  lessor'  although  the 
building  was  erected  by  the  tenant  under  a 
stipulation  in  the  lease  which  required  the 
lessor  to  make  him  certain  compensation  for  it 
at  the  expiration  of  the  lease,  or  renew  it  for 
forty  years  more,  at  the  expiration  of  which 
89  L.  R.  A. 


the  building  should  belong  to  the  owner  of  the 
fee.  U, 

Re-entry. 

11.  A  landlord  forcibly  taking  poasepsioa 
of  the  premises  after  the  lease  has  expired, 
if  he  does  not  use  excessive  force,  is  not  sub- 
ject to  a  civil  action  by  the  tenant  unless  it  is 
provided  by  statute.     Vinson  v.  Flynti  (Ark.) 

415 

12.  A  landlord  who  has  peaceably  regained 
possession  during  the  temporary  absence  of  a 
tenant  who  is  in  default  and  on  whom  notice 
has  been  served  to  terminate  the  lease  may 
defend  such  possession  against  the  tenant,  if 
he  uses  no  more  force  than  is  necessan'. 
Smith  V.  Detroit  Loan  dt  B.  Asso.  (Mich.)  410 

18.  The  landlord's  common-law  right  of  re- 
entry after  default  in  payment  of  rent  and 
notice  served  upon  the  tenant  to  terminate  the 
lease,  if  such  re-entry  is  made  peaceably,  b 
not  abridged  by  How.  (Mich.)  Ann.  StaL 
^^  8299  €t  seq.,  respecting  legal  proceedinjps 
to  recover  possession.  li. 

Notes  and  Briefs. 

Constructive  eviction  of  tenant.  156 

Protection  of  premises  during  lease.        713 
Lessor's  negligence  as  to  portion  of  build- 
ing. 347 
Preventing  wrongful  use  of  premises  bv 
lessee.                                                          773 
Right  to  remove  trade  fixtures;   after  re- 
newal. 870 

Distress  by  assignee  of  rent  note.  408 

Lawfulness  of  re-entry  without  process. 

410,  415,  418 

LARCENY.    See  Attorneys,  2. 

LEASE.    See  Infants;  Municipal  Corpo> 
RATIONS,  10-12. 

LEGISLATIVE  JOURNALS.    See  Evi- 
dence, 12. 

LEVY.    See  also  Evidence,  83 ;  Homestead. 

A  combined  harvester  used  by  a  man 
engaged  in  the  business  of  farming  and  grain 
raising,  which  he  testifies  is  a  necessary  imple- 
ment for  his  business,  is  exempt  from  execu- 
tion under  Cal.  Code  Civ.  Proc.  §  600.subd.^ 
as  a  farming  utensil  or  implement  of  husbaodrr, 
although  the  owner  has  used  it,  after  doing  bis 
own  work,  in  harvesting  the  crops  of  hisneich- 
bors.     Be  Klemp*s  Estate  (Cal.)  ^ 

NoTEB  AND  Briefs. 

Levy;  exemption  of  implements.  341 

LIBEL  AND  SLANDER. 

It  is  not  libelous  to  publish  of  a  debtor  thti 
he  pleaded  the  statute  of  limitations  in  an 
action,  under  Iowa  Code  1873,  g  4097,  defioiog 
libel  to  be  the  malicious  defamation  of  a  per- 
son made  public  by  writine  tending  to  provoke 
him  to  wrath  or  expose  hun  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive  him  of 
the  benefit  of  public  confidence  and  social  in- 
tercourse; and  the  publication  is  not  rendei«i 
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libelous  by  cbaracterizing  such  conduct  on  bis 
pari  as  dlsbonest.     HoUenbeck  y.  Hall  (Iowa) 

784 
Notes  and  Briefs. 

Libel;  charging  dishonesty.  784 

LIBRARY.      See    Municipal   Corfoka 

TIONS,  7,  8. 

LICENSE.    See  also  Railroads,  5,  6. 
Notes  and  Briefs. 
License;  of  pilots.  183 


LIENS.      See  Common  Law;  Taxes,  2,  3; 
Vendor  and  Purchaser. 

LIFE  TENANTS.    See  also  Trusts,  1. 

1.  A  royalty  on  an  oil  lease  of  land  sub 
ject  to  a  life  estate  belongs  to  the  remainder- 
man,  subject  to  the  payment  of  interest 
thereon  to  the  life  tenant.  Wilson  v.  Hughes 
(W.  Va.)  292 

2.  A  corporation  cannot  change  accumu- 
lated earnings  into  capital,  as  between  life  ten- 
ant and  remainderman,  by  its  mere  resolution, 
or  conclude  the  courts  on  that  question.  Mc- 
Louth  ▼.  Hunt  (N.  Y.)  230 

8.  Stock  certificates  for  the  accumulated 
earnings  of  a  corporation  represent  profits  be- 
longing to  life  tenants  of  stock,  rather  than  an 
increase  of  capital  for  the  benefit  of  remain- 
dermen. Id, 

4.  A  decrease  in  the  value  of  bonds  by  the 
lessening  or  wearing  away  of  premiums  on  ac- 
count of  the  bonds  reaching  maturity  should 
be  ly)rne,  as  between  life  tenants  and  remain- 
dermen, by  the  corpus  of  the  estate,  where  the 
bonds  were  held  by  a  testatrix  and  transmitted 
as  she  held  them  to  trustees,  with  a  direction 
that  the  life  tenants  should  receive  the  full  in- 
come. Id. 

5.  The  only  principle  for  determining  the 
relative  rights  of  life  tenants  and  remainder- 
men in  respect  to  the  capital  and  income  of 
trust  property  under  a  will  is  to  ascertain  the 
intention  of  the  testator  from  the  language 
used,  the  relations  of  the  parties  to  each  other, 
their  condition,  and  all  the  surrounding  facts 
and  circumstances  of  the  case.  Id, 

Notes  and  Briefs. 
L^fe  tenants;  stock  dividends  as  capital  or 
income.  231 

LIMITATION  OF  ACTIONS.    See  also 
Husband  and  Wife,  5;  Pleading,  0. 

A  defense  of  the  statute  of  limitations 
cannot  be  invoked  by  a  participant  in  a  breach 
of  trust,  any  more  than  by  the  trustee  himself. 
Duckett  V.  Naiianal  Mechanics'  Bank  (Md.)  84 

LIVE-STOCK  EXCHANGE.  See  Stock 
AND  Produce  Exchange. 

LOAN    ASSOCIATIONS.    See    Build- 
ing and  Loan  Associations. 

LOGS.    See  also  Nuisances,  4. 

« 

The  contention  that  a  boom  in  a  river 
was  maintained  in  violation  of  law,  and  was  a 
public  nuisance  interfering  with  steamboat 
89  L.  R.  A. 


navigation,  will  not  constitute  a  defense  against 
payment  of  just  and  reasonable  compensation 
for  catching  and  preserving  ties,  lumber,  etc., 
therein  to  the  benefit  of  the  owner  thereof, 
where  he  acquiesced  and  even  assisted  the 
owner  of  the  boom  in  maintaining  it.  Miller 
V.  Hare  (W.  Va  )  491 

Notes  and  Briefs. 

Logs:  right  to  construct  log  booms:— In 
general;  boom  must  not  block  up  stream:  lia- 
bility for  injury  caused  by  boom;  boom  on 
property  of  tnird  person;  recovery  for  injury 
to  t>oom;  right  of  action  against  boom  owner; 
charter  power;  acquisition  of  property  by  emi- 
nent domain;  governmental  control.  491 

MALICIOUS  PROSECUTION. 

1.  An  action  before  a  court  without  juris- 
diction of  the  subject-matter  is  not  the  basis  of 
an  action  for  malicious  prosecution.  Vinson 
V.  Ptynn  (Ark.)  415 

3.  A  want  of  probable  cause  is  necessary 
to  a  cause  of  action  for  malicious  prosecution. 

Id. 

MANACLES.    See  Criminal  Law,  2-4. 

MANDAMUS. 

The  validity  of  the  original  cause  of 
action  cannot  be  questioned  in  a  mandamus 
proceeding  to  enforce  performance  of  a  judg- 
ment   Sherman  v.  Langham  (Tex.)  258 


MANDATORY     INJUNCTION.     See 

Injunction,  4. 

MASSES.    See  also  Charities.  1. 
Notes  and  Briefs. 
Masses;  validity  of  bequest  for.  !^05 

MASTER  AND  SERVANT.  See  also 
Contracts,  10;  Couisties,  4;  Electric 
Uses  AND  Appliances.  8;  Trademark,  8. 

The  failure  of  a  quarry  foreman  to  give 
warning  of  a  blast,  as  it  was  bis  duty  to  do,  in 
time  to  permit  the  workmen  to  get  out  of  dan- 
ger, is  imputable  to  the  employer,  and  is  not 
one  of  the  risks  assumed  by  the  employee. 
Belleville  Stone  Co.  v.  Mooney  (N.  J.  Err.  «fc 
App.)  834 

Notes  and  Briefs. 

Master  and  servant;  foreman  as  fellow  serv- 
ant. 884 

MAXIMS. 

1.  Res  ipsa  loquitur.  Snyder  v.  Wheeler 
Electrical  Co.  (W.  Va.)  409 

2.  Sic  utere  tuo  ut  alienum  non  Isedas. 
Smith  V.  Clarke  Hardware  Co.  (Ga.)  607 

3.  Where  one  of  two  innocent  persons 
must  suffer  from  the  wrongful  act  of  another, 
the  loss  must  fall  upon  the  one  making  the  act 
possible.     Walsh  v.  Hunt  (Cal.)  697 

Notes  and  Briefs. 
Maxims;  as  to  which  of  two  innocent  per- 
sons must  suffer.  95 
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Medical  Books — MuNicrPAL  Corporations. 


MEDICAL  BOOKS.    See  Trial,  8.  | 

MENTAL  ANGUISH.  See  Damages, 
1. 

MILEAGE.  See  Constiutional  Law, 
15. 

MINES.  See  also  Adverbs  Possession; 
Evidence,  5;  Infants,  2;  Life  Tenant, 
1;  Partition.  1. 

1.  Natural  gas  is  a  miDeral  within  a  reser- 
vation of  minerals  by  deed.  Murray  v.  Allard 
(Tenn.)  249 

2.  Petroleum  oil  is  a  mineral  within  a  res- 
ervation bj  deed  of  **all  mines,  minerals,  and 
metals  in  and  under  the  land."  Id. 

8.  Petroleum  oil  as  it  is  found  in  the  cav- 
ities of  the  rock  is  part  of  the  realty  and  em 
braced  in  the  comprehensive  idea  which  the 
law  attaches  to  the  word  *'land."  WiUon  v. 
Hvgheg  (W.  Va.)  292 

4.  Pretroleum  oil  is  a  mineral,  and  while 
in  the  earth  forms  parts  of  the  realty;  but  when 
it  reaches  a  well  and  is  produced  on  the  sur- 
face it  becomes  personal  property  and  belongs 
to  the  owner  of  the  well.  Kelley  v.  Ohio  Oil  Co. 
(Ohio)  765 

5.  An  oil  lease  investing  the  lessee  with 
the  right  to  remove  all  the  oil  in  place  in  the 
premises,  in  consideration  of  giving  the  lessors 
a  certain  per  cent  thereof,  is  in  legal  effect  a 
sale  of  a  portion  of  the  land  and  the  proceeds 
represent  the  respective  interests  of  the  lessors 
in  the  premises.     Wilson  v.  HugTies  (W.  Va.) 

292 

6.  Whether  petroleum  percolates  through 
the  rock  or  exists  In  pools  or  deposits,  it  forms 
a  part  of  that  tract  of  real  estate  in  which  it  lies 
for  the  time  being;  but  when  it  leaves  one  tract 
and  enters  another  it  becomes  a  part  of  the 
realty  of  the  latter,  so  that  the  owner  of  the 
former  loses  all  right  to  the  oil  while  it  remains 
away  from  his  land.  Kelley  v,  Ohio  Oil  Co. 
(Ohio)  765 

7.  Neither  a  landowner  nor  one  ac(juiring 
oil  rights  in  his  lands  has  a  right  of  action  be- 
cause of  th»  drilling  and  operation  of  wells 
upon  adjoining  lands  which  draw  the  oil  from 
his  lands,  but  his  remedy  is  to  drill  wells  along 
and  near  the  division  line  so  as  to  prevent  the 
passage  of  such  oil.  Id. 

Notes  AND  Briefs. 
Mines;  right  to  drill  oil  wells.  766 

MONEY.    See  Bonds,  1. 

MONOPOLY.     See     Public     Improve- 
ments. 

MORPHINE.    See  Criminal  Law,  1. 

MORTGAGE.  See  also  Conflict  of  Laws, 
2;  Insurance,  9;  Receivers,  5,  7. 

1.  A  trust  deed  executed  in  a  fictitious 
name  by  the  real  owner  of  the  property,  whose 
own  Christian  name  was  used  as  the  name  of 
a  fictitious  person,  and  who  had  previously 
89  L.  K.  A. 


made  a  void  deed  of  the  property,  using  the 
same  name  as  that  of  the  grantee,  is  binding  on 
the  maker,  when  he  intended  it  to  take  effect 
as  security  for  bonds  issued  therewith  and 
transferred  by  him  as  security  for  his  own 
debt.     Wiehl  v.  Baberison  (Tenn.)  428 

2.  A  claim  for  funeral  expenses  of  a  mort- 
gagor of  land  is  not  entitled  (o  priority  oTer 
the  lien  of  the  mortgage,  under  Ey.  Stat 
§  3868.  providing  that  if  the  personal  estate  of 
a  decedent  is  not  sufiicient  to  pay  his  liabilitia 
the  burial  expenses  shall  be  paid  in  full  "be 
fore  any  pro  rata  distribution  shall  be  made." 
Mihoard  v.  Shields  (Ky.)  506 

3.  The  lien  of  a  mortgage  on  land  is  not 
affected  by  the  act  of  the  mortgagor  to  wbom 
the  mortgagee  handed  the  mortgage  at  the 
former's  request  for  the  purpose  of  inspection 
only,  in  secretly  and  fraudulently  substitution 
in  its  place  a  copy  thereof,  and  forcing  upon 
the  original  an  entry  of  satisfaction,  by  metns 
of  which  he  procures  the  cancelation  of  the 
record  of  the  mortgage,  where  the  mortgagee 
reposed  no  trust  or  "confidence  in  the  mort- 
gagor and  had  no  reason  to  suspect  his  fraudu- 
lent design,  and  was  not  negligent  in  failing  to 
detect  the  fraud  at  the  time  of  its  perpetration 
or  thereafter,  even  though  the  land  has  been 
purchased  by  a  third  person  in  the  honest  be- 
lief that  the  mortgage  has  been  actually  satis 
fled.     Luther  v.  Clay  (Ga.)  ^ 

4.  A  warehouse  receipt  is  subject  to  a  stat- 
ute respecting  the  acknowledgment  and  re- 
cording of  an  assignment  of  gx)ods  by  way  of 
mortgage,  when  the  receipt  is  issued  by  a 
debtor  upon  his  own  property  in  his  own  pos- 
session, as  a  pledge  to  secure  his  debt.  Frank- 
lin Nat.  Bank  v.  Whitehead  (Ind.)  725 

Notes  and  Briefs. 

Mortgages;    fictitious    names   as   affecting 
validity  of.  4^ 

MUNICIPAL  CORPORATIONS.    See 

also  Animals,  2,  4;  Bonds;  Cokstitv- 
TioNAL  Law,  19-21;  Contracts,  2; 
Counties,  5;  Courts,  5;  Nuisances,  1. 
2;  Public  Improvements:  Street  Rail- 
ways; Street  Sprinkling,  1;  Taxes,  9. 

1.  All  valid  ordinances  must  fix  the  duty 
and  liability  of  the  citizen  by  certain  intelligi- 
ble, prescribed  rules  by  which  he  may  go^eni 
himself  without  being  subject  to  an  unre^- 
lated  official  discretion.  St.  Louis  v.  Beitst- 
berg  Packing  dt  P.  Co.  (Mo.)  551 

2.  An  ordinance  prohibiting  the  mainte- 
nance of  an  awning  over  a  sidewalk  ^'except 
the  same  be  upon  a  suitable  frame,"  withoat 
specifying  what  should  be  a  suitable  frame,  or 
delegating  the  power  to  determine  the  question 
to  any  person  or  tribunal,  is  void  for  uncer- 
tainty.   State  V,  Clarke  (Conn.)  670 

8.  An  ordinance  requiring  the  sprinkliog 
of  streets  'Mn  some  reasonable  manner"  by  ft 
streetcar  company  is  void  for  indefinitenes, 
when  it  does  not  indicate  how  the  work  shall 
be  done,  how  often  it  shall  be  done,  or  the 
capacity  of  the  sprinklers.  State  ▼.  iVe»  Or- 
leans a  <kL.  B.  Co.  (La.)  619 
See  also  Street  Sprinkling. 
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4.  An  ordinance  to  prevent  cruelty  to  ani- 
mals is  a  valid  exercise  of  a  power  to  pass  or- 
dinances to  prohibit  nuisances.  State  v.  Kar- 
stendiek  (La.)  520 

5.  A  municipal  corporation  cannot  bold 
the  title  as  trustee  on  a  dedication  of  land  for 
a  church  lot  or  for  religious  purposes.  Maps 
ville  V.  Wood  (Ky.)  98 

6.  No  delegation  of  any  municipal  power, 
legislative  or  other,  which  involves  municipal 
duty,  is  made  by  a  lease  of  city  gas  works. 
Baily  v.  Philadelphia  (Pa.)  887 

7.  The  legislature  cannot  delegate  the 
power  to  fix  and  determine  the  amount  of  a 
tax  for  a  public  library,  which  must  be  levied 
by  the  common  council  to  a  board  which  is  not 
chosen  by,  and  directly  responsible  to,  the  tax- 
payers, unless  the  people  assent  thereto.  State, 
nowe,  V.  De»  Moines  (Iowa)  285 

8.  Consent  to  the  levying  by  a  board  of  a 
tax  for  a  public  library  is  not  given  by  a  vote 
adopting  a  statutory  plan  for  such  library  by 
which  the  tax  is  to  be  levied  by  the  common 
council,  although  the  board  subsequently  pro- 
vided for  is  to  be  appointed  by  the  mayor  with 
consent  of  the  council.  Id. 

9.  The  supplying  of  gas  for  lighting  pur- 
poses is  not  a  municipal  duty,  either  inherent 
or  under  the  Pennsylvania  act  of  1885,  which 
regulates  the  exercise  of  the  municipal  power 
on  this  subject.     Baily  v.  Philadelphia   (Pa.) 

837 
10.  A  lease  of  city  gas  works  is  not  an  in- 
terference with  the  executive  functions  of  the 
department  of  public  works,  within  the  pro- 
hibition of  Pa.  act  of  June  1,  1885,  art.  16, 
although  by  that  statute  the  gas  works  are  un- 
der the  direction,  control,  and  administration 
of  that  department.  Id, 

.  11.  The  inability  of  a  common  council  to 
bind  the  discretion  of  its  successors  for  a  term 
of  years,  in  respect  to  a  municipal  or  govern- 
mental function,  does  not  extend  to  a  lease  of 
city  gas  works  in  respect  to  which  the  city  acts 
in  a. business  capacity  only.  Id, 

12.  A  provision  of  an  ordinance  leasing 
city  gas  works,  that  the  city  will  not  in  any 
way  interfere  with,  limit,  restrict,  or  imperil 
the  exclusive  right  thereby  vested  in  the  eas 
company,  does  not  create  a  monopoly  against 
public  policy,  where  the  franchise  of  the  lessee 
is  derived  from  the  legislature,  and  not  from 
the  city,  and  it  merely  makes  the  privilege  ex- 
clusive so  far  as  the  city  is  concerned.  Id. 

Notes  and  Briefs. 
See  also  Ndisakcbs. 

Municipal  corporations;  power  of,  to  act  as 
Uustee.  93 
Police  power  as  to  health.  266 
Letting  contract  to  monopolist.  482 
Delegation  of  power  of;  surrender  of  discre- 
tion of;  ownership  of  gas  works.  838 

NAME.    See  also  Deed;  Mortgage,  1. 
Notes  and  Briefs. 
Use  of  fictitious  name  as  affecting  validity 
of  instrument:  —  (I.)  Of  contractors,  grantors, 
and  mortgagors;  (II.)  of  grantees,  patentees, 
89  L.  K.  A. 


mortgagees,  and  transferees;  (III.)  of  makers 
and  drawers  of  negotiable  paper;  (IV.)  of 
payees:  (a)  in  promissory  notes;  (h)  in  bills  of 
exchange,  checks,  and  drafts.  423 

NATURAL  GAS.    See  Mines,  1. 

NEGLIGENCE.  See  also  Cabrteks,  11; 
Electrical  Uses  and  Appliances,  4; 
Elevators;  Evidence,  6-8;  Highways, 
5-7;  Landlord  and  Tenant,  1-8;  Trial, 
6-8. 

1.  Negligence  is  relative,  and  cannot  ex- 
ist independently  of  some  imposed  or  implied 
correlative  duty  essentially  related  to  the  par- 
ticular circumstances.  Baltimore  City  Pass, 
R,  Co.  V.  Nugent  (Md.)  161 

2.  Recovery  cannot  be  had  for  an  injury 
inflicted  by  the  head  of  an  ax  falling  from  a 
door  in  the  fifth  story  of  a  building  into  the 
areaway  below  if  it  flew  from  the  handle 
while  it  was  being  used  by  a  competent  person 
who  had  used  due  care  in  inspecting  the  instru- 
ment and  found  no  defect  in  it.  Stearns  v. 
Ontario  Spinning  Co.  (Pa.)  842 

8.  Negligence  in  the  sale  of  cartridges 
different  from  those  which  are  asked  for  but 
similar  in  appearance  renders  the  seller  liable 
to  the  purchaser  for  damages  caused  by  a  pre- 
mature explosion  of  the  cartridges  while  he  is 
properly  using  tbem.  Smith  v.  Clarke  Hard- 
ware Co.  (Ga.)  607 

4.  Contributory  negligence  will  prevent  a 
recovery  under  a  statute  making  one  driving 
on  a  highway  liable  for  the  damages  caused 
by  his  failure  to  turn  to  the  right  upon  meet- 
ing another  vehicle.     Cook  v.  Fogarty  (Iowa) 

488 

5.  No  duty  rests  upon  one  driving  on  a 
highwav  to  turn  out  until  he  knew,  or  with 
reasonable  care  could  have  known  that  some- 
one was  approHching.  under  a  statute  making 
one  failing  to  turn  out  liable  for  the  damages 
resulting  therefrom.  Id, 

6.  Absence  of  negligence  in  failing  to  turn 
out  upon  meeting  a  traveler  upon  the  highway 
in  the  night  is  shown  by  the  fact  that  the 
driver  was  watchine  the  horse  and  the  road  in 
advance  for  the  purpose  of  seeing  anyone 
who  might  be  on  the  road,  and  did  not  see  or 
bear  anyone  until  a  collision  occurred.        Id, 

7.  Negligence  in  failing  to  turn  to  the 
right  upon  meeting  a  traveler  on  the  high- 
way is  not  established  by  the  mere  fact  that  it 
would  have  been  possible  to  discover  his  ap- 
proach in  time  to  do  so.  Id, 

Notes  and  Briefs. 

Negligence;  in  violation  of  ordinance;  as  to 

licensee.  118 

In  collision  on  highway.  488 

In  use  of  dangerous  article.  607 

NEW  TRIAL*  See  also  Appeal'and  Er- 
ror, 29. 

1.  The  inability  of  a  juror  to  read  or 
write  the  English  language,  which  is  not 
known  to  the  defendant  in  a  prosecution  until 
after  the  trial,  does  not  entitle  the  latter  to  a 
new  trial.    State  v.  Pickett  (Iowa)  302 
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Next  Friend — Parliamentary  Law. 


2.  Failure  to  cballeDge  a  juror  for  cause 
as  to  hU  competency,  and  to  examine  him  or 
other  witnesses  in  support  of  the  challenge,  is 
a  waiver  of  the  rij^bt  of  challenge,  thouun  the 
fact  of  incompetency  is  not  known  to  the 
party  until  after  the  trial.  Id. 

Notes  and  Briefs. 
New  trial;  for  incompetency  of  juror.    302 

NEXT  FRIEND.    See  Appeal  and  Er 
ROR,  2. 

NORTHWEST      TERRITORY.      See 

Ordinance  of  1787. 

NOISE. 

Notes  and  Briefs. 
On  street,  as  a  nuisance.  672 

NOTICE.    See  Insurance,  10. 


NUISANCES.  See  also  Ammals.  2:  Case, 
2;  Injunction,  H;  Logs;  Mvnicipal 
Corporations,  4;  Pleading,  4,5;  Street 

RAIliWAYS,   1. 

1.  General  power  of  a  city  to  declare,  pre- 
vent, and  abate  nuisances  does  not  include 
the  power  to  declare  that  nuisance  which  is 
not  so  in  fact.  St.  ^Louis  v.  Heitzeherg  Packing 
&  P.  Co.  (Mo.)  551 

2.  An  ordinance  declaring  the  emission  of 
dense  black  or  thick  gray  smoke  to  be  a  nui- 
sance, without  any  limitation  as  to  the  length 
of  time  it  is  emitted,  or  as  to  whether  it  is  in 
fact  a  nuisance  or  not,  and  without  providing 
for  any  inquiry  as  to  these  matters,  is  not 
within  the  general  power  of  a  city  to  declare, 
prevent,  and  abate  nuisances.  Id. 

8.  Pollution  of  the  water  of  a  river  by 
means  of  refuse  from  a  saw  mill,  so  as  to  de- 
strov  the  fish  therein,  is  a  nuisance.  Peoples, 
Truckee  Lumber  Co.  (Cal.)  581 

4.  One  who  does  not  suffer  a  special  and 
peculiar  damage  from  the  erection  of  a  boom 
in  a  navigable  stream  contrary  to  law,  making 
a  public  nuisance,  cannot  complain  of  it  in  a 
private  action.    Miller  \.  Ear e\Vf.Y a,)    491 

Notes  and  Briefs. 

Nuisance;  municipal  control  over  smoke  as. 

551 

Municipal  control  ov^  public  nuisances 
upon  public  streets  and  highways  created  by 
street  railroads  and  other  electrical  companies: 
—(I.)  Street  railroads;  (II.)  telegraph  and  elec- 
trical poles,  etc.;  (III.)  steam  and  electricity. 

609 
Municipal  power  as  to  nuisances  affect- 
ing public  morals,  decency,  peace,  or  good  or- 
der:— (I.)  Nuisances  affecting  public  morals 
and  decency:  (a)  in  (general:  (&)  houses  of  ill 
fame,  etc.;  (c)  gambling;  {d)  bowling  alleys; 
{e)  drunkenness;  (II.)  nuisances  affectmg  pub- 
lic peace  and  good  order:  (a)  in  general;  (6)  in- 
toxicating liquors:  (c)  public  amusements.  520 
Municipal  power  over  nuisances  affect- 
ing highways  and  waters:— f  I)  In  general;  (II.) 
removal  of  garbage,  etc. ;  (III )  obstruction  of, 
89  L.  R.  A. 


and  encroachments  on  streets:  (a)  in  general: 
(6)  stalls,  showcases,  signboards,  etc.;  (c)  build- 
ings and  fences;  id)  things  overhanging  streets, 
etc.;  (<?)  trees  on  streets;  (IV.)  nuisances  relat- 
ing to  the  use  of  streets:  (a)  parades  and  noise 
on  streets;  \b)  animals  running  at  lar&re;  (r)  ve- 
hicles; {d)  selling  on  streets:  {e)  sliding  in  tbe 
streets;  (/>  sidewalks;  {g)  gas  pipes:  (A)cod- 
viot  labor  on  the  streets:  (i)  betting  on  streets: 
(V.)  water,  watercourses,  etc.  649 

OFFICERS.      See   also    Constitotional 
L.\w,  6. 

1.  One  who  has  surrendered  or  vacated 
one  office  by  accepting  another  cannot  be  re- 
stored to  any  right  or  title  under  the  first  bj 
subsequently  resigning  the  second.  Bisfiop  v. 
State.  Qriner  (Ind.)  278 

2.  Erroneous  advice  by  a  city  attorney  to 
the  police  justice  as  to  his  power  to  arrest  &q 
alleged  fugitive  from  justice  will  give  tbe  jus- 
tice no  rigbt  of  action  over  against  him  in  case 
recovery  is  bad  against  the  justice,  although  h« 
acts  out  of  the  line  of  his  duty  and  appareotly 
in  ignorance  of  the  law.  Gleaer  v.  Hubbard 
(Ky.)  210 

Notes  and  Briefs. 

Officers;  liability  of  county  for  damages  by 


defauli  of. 

OIL.    See    Infants,  2; 

Mines,  2-7. 


Life  Tenant,    1: 


OPINIONS. 

Briefs. 


See  Evidence,  Notes  and 


ORDINANCE  OF  1787. 

The  ordinance  of  1787,  passed  by  the 
Congress  of  the  Confederation  of  the  goVeni- 
ment  of  the  Northwest  Territory,  has  no  force 
in  Illinois  except  so  far  as  its  principles  are 
embodiedtin  the  state  Constitution.  J)Uon  v. 
PeopU  (III.)  118 


Cou- 


ORIGINAL    PACKAGES.      See 

merce,  3-5,  Notes  and  Briefs. 

PARADES. 

Notes  and  Briefs. 
As  nuisance  in  street. 


PARENT  AND  CHILD.    See   also   D^ 
scent  and  Distribution. 

The  consent  of  the  natural  parents  cr 
guardian  of  a  child  to  its  adoption  is  not  re^ 
quired  by  1  Wag.  (Mo.)  Stat.  p.  256,  §  1. 
Clarkson  v.  Ration  (Mo.)       *  74S 

Notes  and  Briefs. 

Parent  and  child;  status  of  adopted  child. 

748 

PARLIAMENTARY  LAW. 

The  right  of  the  auditor  to  give  a  cast- 
ing vote  in  case  of  a  tie  on  a  vote  by  township 
trustees  to  fill  a  vacancy  in  the  office  of  county 
superintendent,  under  Ind.  Rev.  Stat.  18^. 
§  5900.  is  not  limited  to  a  case  in  which  there 


Particular  Sbrvicks— Pleading. 
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lias  been  a  tie  vote  by  ballot  for  such  officer, 
but  extends  to  a  tie  on  a  viva  voce  vote  on  a  mo- 
tion or  resolation  preliminary  to  making  the 
appointment  or  a  motion  to  appoint,  titate, 
Morris,  v.  Me  Far  land  (Ind.)  262 

PARTICULAR  SERVICES.    See  Con- 

8TITCTI0NAL  LaW,  6. 

PARTIES.    See  Action  or  Suit,  5;  Par- 
tition, 2;  Receivers,  8. 

PARTITION.     See    also    Dower;    Evi- 
dence, 5. 

1.  A  parol  partition  of  land  may  be  lim- 
ited to  the  surface,  and  does  not.  as  matter  of 
law,  extend  to  coal  in  the  ground  if  the  intent 
was  to  retain  this  in  common.  Byers  v.  Bpera 
(Pa.)  587 

2,  The  interest  of  a  woman  in  an  undivided 
share  of  real  estate  held  by  her  husband  in  com- 
mon with  others,  which  is  contingent  on  her 
surviving  him.  does  not  bring  her  within  the 
provisions  of  a  statute  authorizing  persons  to  be 
made  parties  to  partition  proceedings  who  are 
**neces8ary  to  complete  determination  or  settle- 
ment of  the  questions  Involved, "—especially 
where  there  is  no  authority  to  award  her  any 
of  the  proceeds  of  the  sale.  Haggerty  v.  Wag- 
ner (Ind.)  384 

8.  Land  all  of  which  is  subject  to  an  ease- 
ment of  a  right  of  way  is  nevertheless  subject 
to  partition,  if  owned  in  coipmon.  under  Mass. 
Pub.  Stat.  chap.  178,  §  1,  jJroviding  that  "ten- 
ants in  common  may  be  compelled  to  divide." 
Crocker  v.  Golting  (Mass.)  215 

4.  An  agreement  that  the  land  should  re- 
main in  common  and  not  be  partitioned  is  not 
implied  on  the  purchase  in  common  of  land 
subject  to  an  easement  already  belonging  to  the 
purchaser.  Id, 

Notes  and  Briefs. 

Partition;  agreement  to  retain  land  in  com- 

•mon.  205 

Of  minerals  under  surface.  587 

PARTNERSHIP.      See   also    Corpora- 
tions, 9. 

'  A  rule  of  a  partnership  association  ex- 
•cluding  the  right  of  a  member  to  purchase  addi* 
tional  shares  and  exercise  the  rights  of  a  mem- 
ber in  respect  of  them  until  he  shall  be  reelected 
to  membership  in  respect  of  those  shares  is 
valid  under  Pa.  act  June  25.  1885,  providing 
that  interests  in  such  associations  shall  be  per- 
sonal estate  and  transferred  under  such  rules 
and  regulations  as  the  associations  prescribe. 
Carter  v.  Producers'  Oil  Co.  (Pa  )  100 

Notes  and  Briefs. 

Partnership;  limited,  nature  of. 

PASS.    See  Carriers,  8. 
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PATENTS.      See  also  Contracts.  18,  14. 

The  owners  of  distinct  patents  have  no 
Tight  by  virtue  of  their  grants  to  combine  for  the 
purpose  of  restraining  competition  and  trade. 
89  L.  R.  A. 


National  Harrow  Co.  v.  Bench  (C.  C.  App.  8d 

C.)  299 

Notes  and  Briefs. 

Patents;  liability  of  county  for  infringement. 

73 

PENALTY.  See  Contracts,  11. 
PETROLEUM.  See  Mines,  2-6. 
PHYSICIANS.    See  Contempt,  1. 

PILOT. 

Placing  25  tons  of  coal  as  ballast  in  the 
hold  of  a  vessel  of  700  or  800  tons'  burden  which 
is  loaded  with  lumber  does  not  bring  her  within 
the  provisions  of  the  Maryland  law,  exempting 
from  pilot  fees  vessels  laden  in  whole  or  In 
part  with  coal  or  coke  mined  in  the  United 
States.     Clayton  v.  Bebb  (C.  C.  App.  4th  C.) 

177 
Notes  and  Briefs. 

Pilots;  liability  of  vessel  or  owner  for  com- 
pulsory pilotage  "fees:—  (I.)  What  constitutes 
compulsory  pilotage;  (II.)  consideration  and 
construction  of  provisions  for:  (a)  generally; 
(b)  exemptions:  (III.)  effect  of  constitutional 
restrictions;  (IV.)  effect  of  national  prohibi- 
tion against  discrimination;  (V.)  effect  of  na- 
tional provision  for  waters  between  states; 
(VI.)  effect  of  Federal  licenses  and  license 
laws;  (VII.)  conditions  of  liability:  (a)  neces- 
sary qualifications  of  pilot;  (b)  tender  of  serv- 
ices; (c)  refusal  of  services  tendered;  {d)  first 
pilot  offering;  (e)  proper  destination;  (VIII.) 
outward-bound  pilotaee;  (IX.)  to  whom  and 
what  the  liability  attaches;  (X.)  the  amount  or 
rate.  177 

PIPE  LINE.    See  Gas. 

PLEADING.      See     also     Appeal     and 
Ekror,  27;    Evidence,   28-30;    Trbb- 

PAS8,   2. 

1.  An  averment  is  not  objectionable  be- 
cause made  on  information  and  belief.  Dren- 
nen  v.  Mercantile  Trust  &  I).  Co.  (Ala.)      623 

2.  An  averment  of  the  receipt  of  "about 
$40,000"  is  not  insufficient  for  indefiniteness. 

Id' 

3.  An  allegation  that  the  neglect  to  pay 
over  money  collecJed  for  an  employer  was 
with  the  intent  to  defraud  does  not  change  the 
neglect  into  a  tort.     Royce  v.  Oakes  (R.  L)  845 

4.  A  declaration  for  a  private  nuisance 
need  not  allege  special  damage,  but  a  general 
claim  for  damages  will  sustain  a  recovery  of 
such  actual  damages  as  are  the  natural  and 
proximate  consequence  of  the  wrong.  Sulli- 
van V.  WaUr7nan  (R.  I.)  778 

5.  An  allegation  that  acts  constitute  a 
nuisance  is  not  necessary  where  the  acts,  as 
stated,  amount  to  a  nuisance  in  fact  and  in 
law.  Id, 

6.  An  allegation  of  a  threat  to  "change 
the  grade"  of  a  street  is  fairly  construed  to 
mean  a  physical  grading  of  the  street,  and  not 
merely  an  ordinance  establishing  the  grade. 
Searlev.  Lead  (S,  D.)  345 
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PLEDOB— QUARBT. 


7.  The  exception  in  favor  of  a  postmaster 
whose  annual  compensation  does  not  exceed 
$90,  in  Ind.  Const,  art.  2,  §  9,  prohibiting  a 
person  from  holding  more  than  one  lucrative 
office  at  the  same  lime,  must  be  negatived  in 
an  allegation  that  a  person  holding  another 
office  has  forfeited  it  by  becoming  a  post- 
master.    BMtop  V.  State,  Oriner  (Ind.)     278 

8.  A  purchaser  seeking  to  avoid  the  gen- 
eral rule  that  mere  representations  of  value  do 
not  constitute  actionable  deceit  roust  allege  the 
specific  facts  which  bring  him  within  one  of 
the  exceptions  to  the  rule.  Oustafson  v.  Ru$t6- 
meyer  (Conn.)  644 

9.  The  statute  of  limitations  must  be  in- 
voked by  plea  or  answer  in  order  to  be  avail- 
able as  a  defense.  Duckeit  v.  National  Me- 
chanicH'  Bank  (Md.)  84 

10.  Striking  out  a  defendant's  answer  to 
punish  him  for  contempt  is  not  authorized  by 
U.  8.  Rev.  Stat,  ^  725,  which  restricU  such 
punishment  to  fine  or  imprisonment.  Hovef/ 
V.  Elliott  {N,Y.)  449 

11.  The  filing  of  a  second  traverse  of  an 
answer  is  not  necessary  in  case  the  answer 
after  having  been  traversed  was  withdrawn  for 
the  purpose  of  a  motion  to  dismiss  the  petition, 
and  reflled  when  the  motion  was  dismissed. 
Eenderson  v.  McClain  (Ky.)  349 

12.  A  general  demurrer  to  a  bill  in  equity 
is  properly  overruled,  if  the  bill  as  a  whole 
states  facts  entitliner  the  plaintiff  to  relief. 
Miller  v.  Hare  (W.  Va.)  491 

PLEDGE.    See  Warehousemen,  2. 

POLES.  See  Ejectment.  1;  Electrical 
Uses  and  Appliances,  2;  Eminent  Do- 
main, 6. 

POLICE  JUDGE.  See  False  Imfuison- 
ment. 

PORK.    See  Constitutional  Law,  20. 

POSTOFFICE.    See  also  Pleading,  7. 

The  postmaster  of  a  local  postoffice  is  a 
* 'deputy  postmaster"  within  the  meaning  of 
Ind.  Const,  art.  2,  §  9,  providing  that  the  office 
of  a  deputy  postmaster  whose  compensation 
does  not  exceed  $90  per  annum  shall  not  be 
deemed  lucrative  within  the  provision  respect- 
ing the  right  to  hold  other  offices.  Bishop  v. 
8taU,  Qriner  {ludi,)  278 

POWDER.    See  CABRrBRs,  11. 

POWERS.    See  Husband  and  Wife,  1-3. 

PRINCIPAL  AND  AGENT.  See  also 
Alteration  op  Instruments,  1,  Bills 
and  Notes;  Evidence,  1(J;  Forgery. 

Agencies  representing  a  church  com 
mittee  for  the  express  purpose  of  enforcing 
subscriptions  have  no  authority  to  vary  the 
terms  of  the  contract  of  a  subscriber.  Rogers 
V.  Galloway  Female  College  (Ark.)  636 

PRINCIPAL  AND  SURETY.  See  also 
Contracts,  4;  Evidence,  25,  26. 

Sureties  are  released  from  their  liabili- 
ties on  a  note  made  to  raise  money  by  discount 
89  L.  a  A. 


by  the  fact  that  the  nominal  payee  who  was  to 
make  the  discount  never  gave  or  received  any- 
thing for  the  note,  but  merely  indorsed  m 
blank  without  recourse  when  a  third  person 
advanced  the  money  on  it.  OreentiUe  v.  Or- 
mand  (S.  C.)  »47 

Notes  and  Briefs. 

Principal  and  surety;  statute  of  frauds  as  to 

contract  between  sureties.  373 

Release  of  surety  by  change  of  coDlract. 

850 

PRISON. 

Notes  and  Briefs. 
Liability  of  county  for  escape  from.  33 

PRISONER.    See  Garnishment. 

PRIVATE  ACTION.    See  Nuisances.  4. 

PROBABLE    CAUSE.     See  Maucious 
Prosecution,  2. 

PROCESS.    See  Writ  and  Process. 

PROXIMATE  CAUSE. 

The  forgery  is  the  proximate  caoae  of 
the  injury  to  an  innocent  holder,  where  an  ob- 
ligation is  unlawfully  raised  by  an  agent  of 
the  maker,  although  the  latter  may  have  been 
negligent  in  signing  the  instrument  in  such 
condition  as  to  facilitate  the  successful  perpe- 
tration of  its  fraudulent  alteration.  WaUk  v. 
Hunt  (Cal.)  697 

PUBLIC  IMPROVEMENTS. 

An  ordinance  precluding  competition  for 
a  street-paving  contract,  by  requiring  the  nae 
of  asphaltum  which  can  be  obtained  only  from 
premises  owned  and  controlled  by  one  priTale 
corporation,  is  void  as  against  public  policy  in 
creating  a  monopoly,  although  the  ordinance 
provides  that  the  work  shall  be  awarded  to  the 
lowest  responsible  bidder.  Pishburn  y.  Chi- 
cago (111.)  4St 

Notes  and  Briefs. 

Public  improvements;  liability  of  county  for 
injuries  to  real  property  from.  ^  33 

PUBLIC  LANDS.    See  Waters.  8,  4. 

PUBLIC  MONEY. 

A  county  exhibit  at  the  Trana-Miaajs- 
sippi  and  International  Exposition  to  be  held  in. 
the  city  of  Omaha  in  1898,  and  the  erection  and 
maintenance  of  suitable  buildings  therefor,  ia 
for  a  public  purpose  or  use,  and  a  sale  of  bonda 
and  an  appropriation  therefor  is  not  in  viola- 
tion of  the  Constitution.  State,  Dougiam 
County  V.  CorneU  (Neb.)  51S 

Notes  and  Briefs. 


Public  money;  lawfulness  of  use  of. 
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PUBLIC     MORALS. 

Notes  A19D  Briefs. 


See    NiriSAJfcBs^ 


QUARRY.    See  Master  and  Sbrvakt. 


Quashikg—Rbligious  Bocietiss. 
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QUASHING.    Sec  Appeal  and  Error,  8. 
QUO  WARRANTO.    See  Corporationb, 


RAILROADS.    See  also  Evidence,  19;  In- 
junction, 4;  Taxes,  8. 

1.  ^'The  completiou"  of  a  railroad,  within 
the  meaning  of  N.  C.  Code,  §  1996,  authorizing 
counties  to  subscribe  to  stock  to  "aid  in  the 
completion"  of  a  railroad,  applies  only  to  roads 
the  building  of  which  has  begun.  Stanley 
County  Y.  Smipgs  (N.  C.)  439 

2.  A  switch  about  a  mile  from  a  railroad 
depot  to  which  a  switch  engine  runs  frequently 
and  at  irregular  intervals  without  receiving  or- 
ders as  against  other  trains,  is  within  depot 
grounds  or  yard  limits  so  that  it  is  not  re- 
quired to  be  fenced.  Rabidon  v.  Chicago  A 
W.M.R  Co.  (Mich.)  405 

8.  A  fence  on  one  side  of  a  railroad  in 
front  of  a  dwelling  house,  to  prevent  children 
from  getting  on  the  track  cannot  be  required 
of  a  railroad  company  at  a  place  at  which  it  is 
not  required  to  build  a  statutory  fence  with 
cattle  guards  and  wing  fences  because  it  is 
within  depot  grounds  or  yard  limits.  Id. 

4.  The  distance  from  depots  and  the  fre- 
quency of  use  for  switching  purposes  do  not 
control  in  determining  whether  a  certain 
point  on  a  railroad  a  mile  distant  from  the 
depot  is  or  is  not  within  the  depot  grounds  or 
yard  limits,  so  as  to  be  exempt  from  the  stat- 
utory provision  as  to  fencing  the  railroad.    Id. 

5.  A  license  to  use  a  railroad  track  as  a 
footpath  may  be  found  from  the  facts  that  it 
had  been  so  used  for  a  number  of  years  to  the 
extent  that  plainlv  visible  paths  had  been  worn 
upon  the  ground,  and  that  a  ladder  had  been 
placed  from  the  highway  to  reach  the  road- 
bed with  the  knowledge  of  the  employees  of 
the  road,  to  which  no  objection  had  been  made. 
Thomas  v.  Chicago,  M.  d  St.  P.  R  Co.  (Iowa) 

399 

6.  Implied  assent  by  a  railroad  company 
to  the  use  of  its  tracks  as  a  footpath  will  im- 
pose upon  its  employees  the  duty  of  exercis- 
ing care,  diligence,  and  watchfulness  to  dis- 
cover if  persons  are  on  the  track  at  that  point, 
when  running  trains  which  will  be  likely  to 
injure  them  if  there.  Id. 

Notes  AND  Briefs. 

Railroads;  right  of  counties  to  subscribe  to 

stock  of.  489 

Places  which  must  be  fenced.  406 

RATIFICATION.    See  Banks,  4;  Coun- 
ties, 2. 

REAL  PROPERTY.    See  also  Mines,  8. 

Notes  a^d  Briefs. 

Real  property;  registration  of  forged  instru- 
ment. 95 

RECEIVERS.     See     also     Assignment; 
•  Banks,  7;  Building  and  Loan  Abbuci- 
ATiONs,  3;  Embezzlement. 

1.  A  receiver  of  a  trading  corporation  may 
be  appointed  pending  litigation  over  the  man- 
89  L.  R  A. 


agement  and  conduct  of  its  business,  when  its 
affairs  have  come  to  a  deadlock  because  of 
dissensions  between  two  families  each  of  which 
owns  one  half  of  the  capital  stock.  Sternberg 
V.  Wolff  {N.  J.  Err.  &  App.)  762 

2.  Employees  of  a  corporation  in  the 
hands  of  a  receiver  on  foreclosure  of  a  mort- 
gage have  a  perfect  equity  to  priority  of  pay- 
ment for  wages  earned  within  six  months  be- 
fore the  receiver's  appointment,  when  the 
funds  from  which  they  ought  to  have  been 
paid  have  been  used  for  the  benefit  of  bond- 
holders, even  if  the  terms  of  the  n^ortgage  em- 
brace income.  Drennen  v.  Mercantile  Trust 
dbD,  Co.  {A\ei.}  «23 

3.  The  public  character  of  a  corporation 
is  not  an  element  of  the  equity  in  favor  of  the 
priority  of  claims  against  a  receiver  for  wages 
when  earnings  which  should  have  been  applied 
to  them  have  been  wrongfully  diverted  for  the- 
benefit  of  bondholders;  but  a  manufacturing 
company  or  a  mining  company  is  subject  to 
the  rule  as  much  as  a  railroad  company.      Id, 

4.  Claims  |for  the  purchase  price  of  the 
products  of  a  corporation  constituting  a  part 
of  its  gross  earnings,  and  a  part  of  which  repre- 
sents the  labor  of  employees,  constitute,  in  the 
hands  of  a  receiver,  a  class  of  assets  to  which 
employees  whose  wages  earned  within  six 
months  are  still  unpaid  have  a  claim  prior  to- 
that  of  bondholders  on  foreclosure.  Id. 

5.  Labor  necessary  to  the  continuation  of 
the  business  of  a  corporation  does  not  entitle 
the  workmen  to  priority  fof  payment  out  of 
the  assets  of  a  receiver  on  foreclosure  of  a 
mortgage,  if  the  labor  is  not  shown  to  have 
been  to  the  advantage  of  the  bondholders  or 
necessary  in  conservation  of  their  interests,  or 
if  the  receiver  hasnot  realized  any  income  out 
of  which  the  wages  should  be  paid.  Id. 

6.  Mere  casual  and  incidental  repairs  to 
remedy  defects  caused  by  current  use  are  not 
improvements  or  betterments  within  the  rule 
which  gives  priority  to  wages  out  of  the  as- 
sets of  a  receiver  of  a  corporation  when  funds 
that  should  have  been  used  to  pay  wages  have 
gone  into  improvements.  Id. 

7.  A  receiver  may  avoid  an  assicmment  of 
goods  by  way  of  mortgage,  made  oy  a  cor- 
poration, on  the  ground  ^hat  it  was  not  re- 
corded within  the  time  required  by  law  in 
order  to  make  it  valid  "as  against  any  other 
person  than  the  parties.  Franklin  Nat,  Bank 
V.  Whitehead  (Ind.)  725 

8.  A  general  creditor  has  the  right  to  in- 
tervene in  case  of  a  receivership,  and  contest 
the  validity,  as  well  as  the  priority,  of  other 
claims  or  asserted  liens.  Id.. 


Notes  and  Briefs. 


Receivers;  as  agents. 
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REFERENCE. 

ROR,  8. 


See    Appeal   and   £r- 


RELEASE.    See  Contracts,  7. 

RELIGIOUS  SOCIETIES.  See  Con- 
TRACTS.  9;  Municipal  Corporations,  5; 
Principal  and  Agent. 
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Replevin— Showcabeb. 


REPLEVIN. 

A  seller  of  goods  purchased  under 
fraudulent  representations  may  maintain  re- 
plevin, notwithstanding  payments  by  the  pur- 
chaser generally  upon  account,  without  re- 
turning or  tendering  the  amount  paid,  where 
the  purchaser  has  sold  an  amount  of  the  goods 
fraudulently  purchased  exceeding  the  aggre- 
gate of  the  payments  both  in  the  invoice  value 
and  in  the  amount  realized  from  the  sale. 
John  V.  Farmll  Co,  v.  Hilton  (C.  C.  E.  D. 
Wis.)  579 

•  Notes  and  Briefs. 

Replevin;  for  goods  fraudulently  purchased; 
restoration  to  other  party.  579 

RESUME. 

For  resum§  of  contents  of  book,  see        865 
RIVERS.    See  Evidence,  1. 
SALE.    See  also  Replevin. 

The  retaking  bjr  a  vendor,  as  owner,  of 
property  sold  by  conditional  sale  with  a  reser- 
vation of  title,  and  the  giving  of  credit  to  the 
vendee  for  one  half  the  invoice  price  of  the 
property,  retaining  the  instalments  of  pur- 
chase price  paid,  as  the  contract  allowed,  for 
the  use  of  the  property,  will  preclude  an  action 
for  the  balance  of  the  purchase  price  on  a  note 
therefor,  where  this  provides  that  the  property 
may  be  retaken,  and  also  that  a  suit  on  the 
note  shall  not  waive  the  vendor's  title  to  the 
property.    Perkins  v.  Grobben  (Mich.)        815 

Notes  and  Briefb. 

Sales;  conditional;  remedies  of  vendor.    815 

SCHOOLS.    See  also  Taxes,  10. 

1.  School  directors  and  boards  of  educa- 
tion have  no  authority  to  exclude  children 
from  public  schools  for  refusal  to  submit  to 
vaccination,  unless  in  cases  of  emergency  in 
the  exercise  of  police  power  it  is  necessary,  or 
reasonably  appears  to  be  necessary,  to  prevent 
the  contagion  of  smallpox.  Potts  v.  Breen 
<I11.)  152 

2.  It  will  not  be  supposed  that  the  legisla- 
ture has  by  mere  implication  conferred  on  an 
administrative  board  power  to  require  vaccina- 
tion as  a  condition  precedent  to  the  exercise  of 
the  constitutional  and  statutory  right  of  a 
child  to  attend  school.  Id. 
!•»  8.  Power  to  require  children  to  be  vac- 
cinated as  a  condition  of  attending  school  is 
not  given  to  a  board  of  health  by  a  statute 
providing  that  it  shall  have  general  supervi- 
sion of  the  interests  of  health  and  life  of  the 
citizens,  and  shall  have  authority  to  make 
such  rules  and  regulations  as  it  may  from 
time  to  time  deem  necessary  for  the  preserva- 
tion or  improvement  of  the  public  health, 
when  the  remainder  of  the  statute  imposes 
and  confers  specific  duties  and  powers  by 
which  the  general  language  of  the  statute  is 
limited.  Id, 

4.  A  contract  of  employment  of  a  school 
superintendent  is  deemed  to  be  for  a  ^ear,  un- 
less there  is  something  to  show  that  it  is  for  a 
less  term.  Freeman  v.  Bourne  (Mass.)  510 
89  L.  R.  a. 


5.  There  is  an  implied  condition  which 
authorizes  the  dismissal  of  a  school  superiD- 
tendent,  if  circumstances  arise  which  render 
him  no  longer  able  or  fit  to  perform  the  duties 
of  his  position.  Id. 

6.  The  joint  committee  of  towns  which 
united  under  Mass.  Stat.  1892,  chap.  344,  to 
employ  a  superintendent  of  schools  and  obtain 
a  contribution  therefor  from  the  commoD- 
wealth,  has  authority  to  dismiss  the  superin- 
tendent for  sufficient  cause,  and  its  authority 
does  not  cease  with  obtaining  the  contribution 
and  employing  the  superintendent.  Id. 

7.  The  indictment  of  a  school  superintend- 
ent for  adultery,  and  especially  a  verdict  of 
guilty,  will  justify  his  dismissal,  although  the 
verdict  is  afterwards  set  aside  and  the  proseca- 
tion  dismissed,  since  not  only  good  character, 
but  good  reputation,  is  essential  to  the  gretteit 
usefulness  in  his  position.  Id, 

8.  The  right  of  women  to  vote  at  a  school 
meeting  for  a  director  of  a  district,  as  pro- 
vided by  Or.  Sess.  Laws  1891,  p.  130.  is  not 
precluded  by  Or.  Const,  art.  2,  ^  2,  limiting 
the  right  to  vote  ''at  all  elections  authorized  bj 
law"  to  male  citizens,  as  this  is  construed  with 
the  constitutional  provision  giving  the  legisla- 
ture power  to  provide  a  system  of  common 
schools.     Harris  v.  Burr  (Or.)  768 

Notes  and  Briefa. 

Schools;  requiring  vaccination  of  pupil. 

153 

Right  to  discharge  teacher  or  officer.      510 
Vot6  by  women  at  school  elections.         768 

SEARCH.    See  Evidence,  15. 
Notes  and  Briefs. 
Of  house  or  person  of  prisoner.  269 

SET^OFF  AND  COnNTERCI.AIM. 

1.  A  definition  of  what  a  counterclaim  is, 
and  not  a  mere  rule  for  pleading  counter- 
claims, is  stated  by  Cal.  Code  Civ.  Proc.  §438. 
Ainsuforth  v.  Bank  of  California  (Cal.)       6W 

2.  The  immaturity  of  a  debt  at  the  -time 
of  the  debtor's  death  does  not  prevent  it  from 
being  set  off  against  a  claim  due  to  the  estate, 
if  it  is  mature  at  the  commencement  of  the 
action,  as  prescribed  by  Cal.  Code  Civ.  Proc. 
§  438.  Id. 

3.  A  counterclaim  for  damages  to  the  free- 
hold m&f  be  set  up  as  connected  with  the  sub- 
ject of  the  action,  when  the  defendant  in  tres- 
pass quare  clausvm  asserts  title  to  the  land. 
Stillwell  V.  Duncan  (Ky.)  868 

Notes  and  Briefb. 

Set-off;  against  estate  of  decedent.  686 

SHEEP.    See    Comm*ercb,    2;    Constitu- 
tional Law,  16;  Taxes,  5-7. 

SHIPPING.    See     Pilots,    Notes   and 
Briefb.  , 

SHOWCASES. 

Notes  and  Briefs. 
On  sidewalk,  as  a  nuisance.  661 


Sidewalks — Streets. 


907 


SIDEWALKS. 

Nuisance   on,  see   Nuisances.  Notes   and 
Briefs. 


SIGNBOARDS. 

Notes  and  Brikps. 
As  a  nuisance  in  street. 

SLIDING. 

Notes  and  Briefs. 
In  street,  as  a  nuisance. 


661 


679 


SMOKE.  •  See  Nuisances,   2,  Notes  and 
Briefs. 

SPECIFIC  PERFORMANCE.  See  also 
Evidence,  81. 

Specific  performance  of  an  agreement 
not  to  harass  a  person  by  suits  upon  claims 
which  are  thereby  released  may  be  enforced 
when  a  defense  of  the  actions  at  law  would 
not  be  an  adequate  remedy  because  the  actions, 
although  unsuccessful,  might  damage  his  rep 
utation  by  the  charges  on  which  they  were 
based.     Bomeisler  v.  Forster  (N.  Y.)  240 

STALLS. 

Notes  and  Briefs. 
On  sidewalk,  as  a  nuisance. 

STARE  DECISIS.    See  Courts,  6. 
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STATUTE     OF    FI^UDS.    See    Con 

tracts,  4. 

STATUTES.    See  also  Evidence,  2,  12. 

1.  The  failure  to  enter  on  a  legislative 
journal  the  yeas  and  nays  on  the  second  and 
third  readings  of  a  bill  authorizing  a  tax  is  ab- 
solutely fatal  to  the  validity  of  the  act  under 
N.  C.  Const,  art.  2.  ^  14,  which  expressly  re- 
quires such  en  trv.  Stanley  County  v.  SnuqQS 
(N.  C.)  "  489 

2.  There  is  sufficient  unity  of  object  in  a 
statute  entitled  "An  Act  Relative  to  Societies 
for  the  Prevention  of  Cruelty  to  Animals;  Their 
Organization,  Their  OfQcers,  Members  and 
Agents,  and  the  Fines  Collected,  .  .  .  and 
the  Duties  of  Municipal  Corporations  with  Re- 
spect Thereto."     State  v.    Kanttendiek  (La.) 

521 
8.  Special  provisions  relating  to  a  particu- 
lar subject-matter  will  prevail    over    general 
provisions    when    statutes     are    conflicting. 
State,  Douglas  Cpiniiy,  v.  Cornell  (Neb.)    513 

4.  Reference  to  laws  repealed  is  not  nec- 
essary in  a  statute  which  repeals  them  ODly  by 
necessary  implication.     State  v.  Henley  (Tenn. ) 

126 

5.  Existingriparian  rights  are  not  affected 
by  Wash.  Laws  1873.  p.  520,  regulating  irri- 
gation and  water  rights.  Bentoii  v.  Johncox 
(Wash.)  107 

6.  A  statue  providing  for  disbarment  of 
an  attorney  when  he  has  been  convicted  of 
felony  or  misdemeanor  involving  moral  turpi- 
tude is  not  repealed  by  a  subsequent  one 
89  L.  R.  A. 


authorizing  his  disbarment  for  cause  shown, 
although  one  section  of  the  latter  statute  pro- 
vides that  when  he  is  charged  with  embezzle- 
ment or  other  professional  misconduct  he  shall 
be  ordered  to  show  cause  why  he  shall  not  be 
disbarred  and  the  matter  shall  be  referred  to 
a  committee  for  rehearing.     Re  Kirhy  (S.  D.) 

856 
7.  A  statute  making  diflFerent  provisions 
for  the  collection  of  taxes  on  different  kinds  of 
properly  is  not  special,  if  the  classification  is 
based  upon  intrinsic  differences  requiring  dif- 
ferent regulations.     Bodev.  SiebeifisX.)        842 

Notes  akd  Briefs. 

Statutes;  general  words  as  affected  by  par- 
ticular ones.  218 

STEAM. 

Notes  and  Briefs. 
Use  of,  in  street,  as  a  nuisance.  621 

STOCK  AND  PRODUCE  EX- 
CHANGE. 

A  bylaw  of  a  live-stock  exchange  lim- 
iting the  number  of  solicitors  that  any  member 
shall  employ,  with  a  provision  for  its  enforce- 
ment by  fiues.  suspension,  or  expulsion  from 
membership,  is  an  unlawful  restriction  on 
freedom  of  trade  and  business.  People,  Mc- 
llhany,  v.  Chicago  Live-Stock  Exch.  (111.)    873 

STREET  RAILWAYS.  See  also  Carri- 
ers, 6-8;  Courts,  4;  Eminent  Domain, 
6,  8,  9;  Street  Sprinkling. 

1.  Turnouts  built  by  a  street-railway  com- 
pany in  pursuance  of  permission  granted  by  a 
city  ordinance  granting  permission  to  the  com- 
pany to  lay  its  tracks  on  specified  streets  and 
construct  necessary  switches  and  turn-outs  are 
not  such  obstruction  of  the  street  as  to  warrant 
their  summary  and  forcible  removal  by  police 
intervention  without  notice  or  a  hearing,  unless 
it  clearly  appears  that  the  authority  has  been 
exceede!!.  Cape  May  v.  Cape  May,  D.  B.  d 
S.  P.  P.  Co.  (N.  J.  Err.  &  App.)  609 

2.  A  resolution  by  a  city  council  declaring 
the  turnouts  of  a  street  railway  to  be  an  un- 
lawful obstruction,  and  directing  the  street 
committee  to  employ  counsel  and  take  legal 
measures  to  remove  it.  is  not  unreasonable,  al- 
though permission  had  been  granted  by  a  city 
ordinance  for  the  company  to  lay  its  tracks  and 
construct  all  necessary  turnouts.  Id. 

3.  An  ordinance  directing  the  removal, 
without  notice  or  a  hearing,  of  a  street-railway 
turnout  1,500  feet  long,  built  in  pursuance  of 
an  ordinance  granting  permission  to  the  com- 
pany to  build  necessary  turnouts,  is  unreason- 
able, where  two  turnouts  about  500  feet  long 
had  been  built  two  years  before  and  maintainea 
without  objection,  and  such  turnouts  had  sub- 
sequently been  connected  by  the  construction 
of  a  turnout  over  the  intervening  500  feet  so  as 
to  make  one  continuous  turnout.  Id, 

Notes  and  Briefs. 
Street  railroads;  as  nuisances. 

STREETS.    See  Highways. 
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STREET  SPRINKLING.  See  also 
Municipal  Corporation 8,  3. 

1.  Ad  ordinance  requiring  streets  to  be 
sprinkled  from  curb  to  curb  by  a  street- rail- 
way company  which  runs  cars  through  the 
street  is  invalid  because  it  is  not  equal  and  uni- 
form, but  imposes  an  unjust  and  oppressive 
burden.  State  v.  New  Orleans  City  d:  L.  R. 
Co.  (La.)  618 

2.  An  ordinance  which  is  unreasonable 
in  its  entirety  because  it  attempts  to  compel  a 
street-railway  company  to  sprinkle  the  whole 
width  of  a  street  cannot  be  upheld  in  part  so 
as   to  require  the  sprinkling    of   the  track. 

Id. 

SUBSCRIPTION.  See  Contracts,  1,  7, 
8;  Principal  and  Agent. 

SUCCESSION  TAX.  See  Constitu- 
tional Law,  8, 13,  18;  Taxes,  11-18. 

SUMMONS.    See  Writ  and  Process. 

SUNDAY.    See  Intoxicating  Liquors,  2. 

SUPERINTENDENT.  See  Schools.  4-7. 

TAXES.  See  also  Assumpsit,  2;  Consti- 
tutional Law,  8.  13.  18;  Courts,  2: 
Municipal  Corporations,  7,  8;  Public 
Monet;  Statutes,  7. 

1.  Uniformity  in  an  assessment  for  taxes 
and  in  the  mode'  thereof  exists  if  the  same 
basis  of  valuation  is  taken  as  to  all  property 
of  like  character.    Kelley  v.  Rhodes  (Wyo.) 

594 

2.  A  statute  authorizing  taxes  on  personal 
property,  not  secured  by  lien  on  real  property, 
to  be  collected  at  the  time  of  making  the  as- 
sessment before  equalization,  before  levy  for 
the  year,  and  before  the  beginning  of  the  fiscal 
year  to  which  they  belonged,  with  a  provision 
for  subsequently  collecting  or  refunding  any 
difference  between  the  amount  collected  and 
that  which  ought  to  be  paid,  is  not  unconsti- 
tutional for  lack  of  uniformity,  since  there  is 
sufficient  difference  between  secured  and  un- 
secured taxes  to  justify  the  discrimination  in 
the  procedure.     Hode'7,  Siehe{C9^.)  342 

8.  The  collection  of  taxes  at  an  earlier 
date  on  personal  property  unsecured  by  lien  on 
real  property  than  upon  other  property,  al- 
though the  taxpayer  thus  loses  the  use  of  his 
money  earlier  than  other  taxpayers  do,  does 
not  violate  Cal.  Const,  art.  18,  ^1,  requiring 
property  tp  be  taxed  "in  proportion  to  its 
value."  Id. 

4.  A  return  of  property  for  taxation  in 
another  state  does  not  exempt  it  from  taxation, 
in  the  absence  of  a  statute  to  that  effect,  if  the 
property  is  otherwise  legally  taxable  under 
the  laws.    Kelley  v.  Ehode»  (Wyo.)  594 

5.  Hearing  and  opportunity  for  review  of 
an  assessment  for  a  tax  on  sheep  under  Wyo. 
act  1895  is  not  denied,  since  a  provision 
therefor  under  Wyo.  Rev.  Stat,  g  8846,  is  ap- 
plicable in  such  cases.  Id, 

6.  A  herd  of  sheep  driven  through  the 
state  is  not  exempt  from  taxation  as  personal 
89  L.  R.  A. 


property  in  transit,  if  the  purpose  of  driving 
IS  not  merely  transportation,  bnt  comprehends 
also  that  of  grazing  and  feeding  them  npoa 
the  natural  grasses,  not  as  a  mere  neoessaiy 
incident  of  the  travel,  but  as  one  of  the  pur- 
poses of  the  movement  Id. 

7.  The  existence  of  a  purpose  to  obtain 
grazing  for  sheep  unit^  with  the  purpose  of 
transportation,  is  to  be  determined  from*  all 
the  facts  in  each  case,  including  the  coune, 
the  character  of  the  territory  grazed  upon,  the 
time  employed,  the  subsequent  methGMd  of  in- 
tended shipment,  the  ordinary  facilities  for 
transportation  by  other  means,  the  place  se- 
lected for  commencing  other  transportation, 
and  perhaps  the  time  of  year  and  Che  eventual 
purpose  01  their  shipment.  Id. 

8.  The  cost  of  reproduction  is  the  proper 
basis  for  local  taxation  of  a  railroad  under  a 
system  by  which  the  franchise  and  personal 
property  are  assessable  at  the  principal  office 
of  the  corporation,  so  that  the  real  estate  alone 
is  subject  to  assessment  by  the  local  authori- 
ties.  Peojde,  Delaware,  L  A  W.  R.  Ca.,  v. 
Clapp  (N.  T.)  237 

9.  A  county  is  a  "municipal  corporatioa"^ 
within  the  meaning  of  the  proviso  of  Wyo. 
Rev.  8tat.  g  8055.  respecting  actions  agamst 
municipal  corporationa  to  recover  back  taxes 
actually  paid  over  to  such  corporation.  Kel- 
ley V.  Rhodes  (Wyo.)  594 

10.  State  and  school  district  taxes  are  col- 
lected for  the  ''use  and  benefit "  of  the  county 
within  the  meaning  of  the  proviso  of  Wyo. 
Rev.  Stat,  g  8055,.  authorizing  action  to  re- 
cover back  a  tax  actually  paid  over  to  any 
municipal  corporation  for  whose  use  and  ben- 
efit it  was  levied  or  collected.  Id. 

11.  The  rule  of  uniformity  is  not  violated 
by  a  succession  tax  which  exempts  every  state 
less  than  $7,500.  State,  GtUtharpe,  ▼.  Fur- 
«€«(Mont.)  170 

12.  A  reasonable  classification  of  property 
for  taxation  does  not  violate  the  rule  of  uni- 
formity. Id. 

13.  The  right  to  receive  property,  and  not 
the  property  itself,  is  taxed  by  Mont,  act 
March  4,  1897,  imposing  a  tax  on  "all  prop- 
erty *'  which  shall  pass  by  will  or  intestate 
laws,   unless  the  estate  is  less  than   $7,500. 

Id. 
Notes  and  Bribps. 
Taxes;  legislative  power  as  to;  for  what  pur- 
poses. 518 
Rule  of  local  taxation  of  railroad.  237 
On  property  in  transit.  SH 
On  inheritances;  constitutionality  of.        171 

TELEGRAPHS.    See   also   Damaobs,  1; 

Ejectment.  1 ;  Eminent  Domain,  7. 

Notes  and  Briefs. 

Telegraph  po\es  and  wires  as  nuisances  in 

street.  61f 

TELEPHONES.     See   also   Electbicau 
Uses  and  Appliances,  2-4. 
Notes  and  Briefs. 
Telephone  poles  and  wires  as  nuisances  in 
street.  61S^ 
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TENDER. 

Notes  and  Briefs. 
Of  fees  to  witnesses. 
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TICKET  BROKERS.     See  Contracts 
12. 

TIME.    See  Landlord  and  Tenant,  7. 
TORT.    See  Pleading,  3. 

TRADEMARK. 

1.  Organized  labor  may  invoke  the  law  to 
protect  the  fruits  of  its  skin  and  handiwork 
from  piracy  and  intrusion.  HetUrman  v. 
Powers  (K.y,)  211 

2.  Unincorporated  associations  of  work- 
men, although  not  manufacturers  or  vendors 
of  goods,  are  within  the  protection  of  Mass. 
Stat.  1895  for  the  prevention  of  the  use  of 
counterfeit  labels  and  stamps  of  "any  person, 
association,  or  union."  Tracy  v.  Banker 
(Mass.)  508 

3.  An  employee  whose  skilled  labor  cre- 
ates a  demand  for  a  commodity  that  secures 
for  him  hifrber  remunerative  wages  has  as 
definite  a  property  right  to  the  exclusive  use 
of  a  particular  label,  sign,  symbol,  brand,  or 
device,  adopted  by  him  to  distinguish  and 
characterize  said  commodity  as  the  product  of 
his  skilled  labor,  as  the  merchant  or  owner  has 
to  the  exclusive  use  of  his  adopted  trademark 
on  his  goods.     Bettermany.  Powers  (Kj.)  211 

4.  Voluntary,  unincorporated  labor  organ- 
izations, composed  solely  of  practical  cigar 
makers,  are  entitled  to  the  protection  of  a 
label  adopted  by  them  against  use  by  an  un- 
authorized person,  although  they  do  not  own 
the  cigars  to  which  their  label  is  affixed.     Jd, 

5.  Other  manufacturers  of  cigars  are  not 
attacked  by  the  blue  label  of  the  cigar  makers' 
international  union,  declaring  that  the  cigars 
to  which  it  is  affixed  *'are  not  the  product  of 
an  inferior,  rat-shop,  coolie,  prison,  or  filthy 
tenement-house  workmanship."  Id. 

6.  The  fraudulent  use  of  a  trade  union 
label  before  the  passage  of  a  statute  giving 
such  an  unincorporated  union  a  remedy  for 
such  use  of  its  label  does  not  give  the  wrong- 
doer any  exemption  from  the  statute.  Traci/ 
Y.  Banker  {M9SS.)  506 

7.  The  illegality  of  some  incident  or  par- 
ticular  of  the  purposes  of  a  trade  union  will 
not  deprive  the  union  of  the  protection  of 
the  law  for  what  would  otherwise  be  its  rights 
in  respect  to  the  use  of  a  union  label.  Id. 

8.  The  use  of  real  labels  in  a  fraudulent 
way  is  as  unlawful,  under  Mass.  Stat.  1895, 
chap.  462,  as  the  use  of  counterfeit  labels.   Id. 

Notes  and  Bbibfs. 

Trademark;  of  trade  union;   protection  of. 
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TRADE  UNION. 

6-7. 


See  Trademark,  1-3, 


TREES. 

Notes  and  Briefs. 
On  streets,  as  a  nuisance. 
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TRESPASS.  See  also  Landlord  and 
Tenant,  12;  Set-Off  and  Counter- 
claim,  3;  Trial,  7. 

1.  One  who  enters  'upon  his  own  land, 
and  tears  down  a  fence  which  has  been  built 
to  inclose  it  by  a  person  who  wrongfully 
took  possession  of  it,  is  not  liable  to  an  action 
for  trespass,  by  the  latter;  Stillwell  v.  Dun- 
can (Ky.)  863 

2.  The  plea  of  liberum  tenementum  is 
available  in  an  action  of  trespass  quare  claitsum 
f regit  brought  by  a  person  who  was  in  actual 
possession  of  the  land.  Id. 

TRIAL.  See  also  Appeal  and  Error,  10. 
28;  Constitutional  Law,  3;  Criminal 
Law,  2-4,  Notes  and  Briefs. 

1.  An  election  for  a  trial  by  jury,  re- 
quired by  the  rules  of  court  authorized  by  the 
amendment  of  1892  to  the  Maryland  Constitu- 
tion, must  be  made  by  a  separate  and  distinct 
act,  and  cannot  be  made  by  a  demand  in  the 
declaration.  Baltimore  City  Pass.  R.  Co.  v. 
Nugent  (Md.)  161 

2.  The  trial  court  may  receive  evidence 
until  the  argument  is  concluded,  whether  in 
rebuttal  or  not.     Burt  v.  StaU  (Tex.)  306 

3.  Excerpts  from  standard  works  on  med- 
ical jurisprudence  cannot  be  read  by  counsel 
to  the  jury  on  the  question  of  insanity  in  a 
murder  trial.  Id. 

4.  An  hypothesis  unsupported  by  evidence 
should  hot  be  submitted  to  the  jury.  Balti- 
more City  Pass.  R.  Co,  v.  JVygent(Ud,)        161 

5.  What  acts,  omissions,  facts,  and  cir- 
cumstances are  competent  evidence  of  damages 
to  be  considered  by  a  jury  are  questions  of  law 
for  the  court,  but  whether  they  affect  prop- 
erty and  damage  it,  and  the  amount  of  such 
damages,  are  for  the  jury.  Jaynes  v.  Oma^a 
Street  R.  Co.  (Neb.)         '  751 

6.  A  question  of  the  exercise  of  due  care 
by  persons  driving  a  horse  on  a  highway, 
which  becomes  frightened  by  the  water  from 
an  open  hydrant,  is  a  question  for  the  jury. 
Topeka  Water  Co.  v.  Whiting  (Kan.)  90 

7.  Whether  a  child  five  years  of  age 
was  a  trespasser  or  not,  when  playing  near  an 
elevator  in  a  store  used  by  employees  and 
reached  through  open  doors  from  the  main 
floor  of  the  store,  in  which  the  father  of  the 
child  was  employed,  is  a  question  for  the  jury, 
if  the  child  was  rightfully  in  the  store  by  invi- 
tation of  the  father.     SiddaU  v.  Jasen  (111.)  112 

8.  It  is  a  question  of  fact,  and  not  of  law, 
whether  a  purchaser  of  cartridges  could  by  the 
exercise  of  reasonable  care  detect  the  fact  that 
they  were  not  the  kind  that  he  had  asked  for. 

^Smith  V.  Clark-Hardware  Co.  (Ga.)  607 

9.  Whether  an  accident  or  a  disease  caused 
the  death  of  a  person  whose  life  was  insured 
against  accident  is  a  question  for  the  jurv  un- 
less the  proofs  are  so  convincing  that  all  rea- 
sonable men,  in  the  fair  exercise  of  their  judg- 
ment, would  be  brought  to  the  same  conclu- 
sion. Modem  Woodmen  Acci.  Asso.  v.  Shryock 
(Neb.)  826 

10.  The  question  whether  or  not  a  will  was 
procured  by  undue  influence  must  be  submit- 
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ted  to  the  jury  when  the  evidence  tends  to 
show  that  for  some  time  before  it  was  made 
the  testator  had  been  addicted  to  the  use  of 
intoxicants  to  an  unusual  degree;  and  that 
the  son  to  whom  he  ^ave  three  fourths  of  bis 
property  was  always  with  him  when  he  was 
intoxicated,  and  had  said  there  was  boodle  in 
it  for  him;  and  that  he  had  deliberately  preju- 
diced his  father  against  the  other  children  and 
ingratiated  himself  in  his  favor,  although  he 
was  not  aciuallv  present  when  the  will  was 
made.     Jie  Miller  (Pa.)  220 

11.  A  special  finding  to  sustain  an  estoppel 
must  clearly  state  the  facts,  leaving  nothing 
to  intendment.  Franklin  Nat.  Bank  v.  W/iite 
head  and.)  725 

TRUCK.    See  Carkterb,  9. 

TRUSTS.  See  also  Banks,  1-4;  Chari 
tieh,  1;  estoppkl.  5;  husband  and 
Wipe,  3;  Life  Tenant.  4,  5;  Limita- 
tion OF  Actions;  Municipal  Corpora- 
tions, 5. 

1.  Grandsons,  each  of  whom  is  entitled  to 
the  income  of  a  share  of  a  trust  estate  until  he 
becomes  thirty -five  years  of  age,  and  then  to  the 
full  payment  of  that  share,  if  living,  otherwise 
payment  to  be  made  to  his  descendants,  if  any, 
and  if  none,  then  lo  the  other  grandsons,— are 
to  be  regarded,  with  respect  to  the  income  and 
capital  of  the  fund,  as  life  tenants  until  they 
reach. the  age  of  thirty-five,  and  after  that  as 
remaindermen.     Mc Louth  v.  Eunt  (N.Y.)  280 

2.  A  conveyance  to  his  successor  by  a  trus- 
tee who  resigns  is  not  necessary  in  order  to 
give  the  new  trustee  power  to  convey  the  title 
of  the  property  on  a  sale  authorized  by  the 
trust  deed.     Stearns  y.  Fraleigh  (Flh.)         705 

3.  The  power  of  a  trustee  to  resign  after 
acceptance  may  be  conferred  by  the  instru- 
ment creating  the  trust.  Id. 

4.  A  resignation  of  a  trust  already  ac- 
cepted, and  not  a  refusal  to  accept  it,  is  made 
by  an  instrument  reciting  that  properiv  is  held 
in  trust,  and  referring  to  the  trust  deed  for 
further  description  thereof,  and  declaring  that 
the  trusteeship  is  thereby  resigned  and  re- 
linquished. Id. 

5.  A  trust  to  place  one's  property  beyond 
the  reach  of  creditors,  while  retaining  full  en- 
joyment of  the  income  and  revenues  therefrom 
through  the  instrumentality  of  a  trustee,  can- 
not be  created  even  by  a  married  woman  or  a 
woman  in  contemplation  of  marriaee.  Broien 
V.  McGill  (Md.)  "  806 

Notes  and  Briefs. 

Trusts;  following  trust  fund.  86 

To  place  property  beyond  reach  of  creditors. 

806 

TWO  THIRDS.  See  Voters  and  Elec- 
tions, 2. 

ULTRA  VIRES.  See  Corporations,  3, 
12. 

VACCINATION.     See     Schools.     1-3, 

Notes  and  Briefs. 
89  L.  R.  A. 


VENDOR  AND    PURCHASER.     See 

also  Common  Law;  Ejectment,  8. 

A  Vendor's  lien  for  unpaid  purchase 
money  does  not  arise  by  implication  on  a  con- 
veyance of  land  without  creating  a  lien  by  any 
reservation  in  the  deed  or  any  agreement  be- 
tween the  parties.     Smith  v.  Allen  (Waah.)  83 

Notes  and  Briefs. 

Vendor  and  purchaser;  lien  of  vendor.      8^ 

VOTERS  AND  ELECTIONS.    See  also 
Schools,  8. 

1.  A  requirement  of  an  ordinance  that  a 
vote  for  or  against  a  bond  proposition  shall  be 
indicated  by  writinp.  or  causing  lo  be  written 
or  printed  the  word  "Yes"  or  "No"  on  Ibe 
right-hand  margin  of  the  ticket  opposite  the 
proposition,  is  mandatory  when  the  ordinance 
is  authorized  by  and  has  the  force  of  a  statute, 
and  therefore  it  is  insufficient  to  mark  a  cross 
after  the  word  "Yes"  or  "No"  when  both  those 
words  are  printed  opposite  the  proposition. 
Murphy  v.  San  Lms  Obispo  (Cal. )  444 

2.  Two  thirds  of  the  votes  cast  on  the 
proposition  are  sufficient,  by  the  express  terms 
of  Neb.  Laws  1897,  chap.  24,  respecting*  an 
election  for  a  county  exhibit  at  an  Interstate 
exposition,  although  the  general  provision  of 
Neb.  Comp.  Stat.  chap.  18,  art.  1,  §|  27-80,  is 
construed  to  require  two  thirds  of  the  votes 
cast  at  an  election  held  under  those  statutes. 
State,  Douglas  County,  v.  Cornell  (Neb.)      513 

Notes  and  Briefs. 

See  also  Schools. 
Provision  as  to  crossing  ballots.  445 

WAGES.     See   Assignment;   Receiters^ 
2-6. 

WAREHOUSEMEN.    See  also  Estoppel, 
4;  Mortgage,  4. 

1.  One  who  is  not  a  warehouseman  cannot 
give  a  valid  warehouse  receipt  upon  bis  own 
property,  in  his  own  possession,  to  secure  his 
own  debt.  Franklin  Nat.  Bank  v.  Whitehead 
(Ind.)  725 

2.  A  public  warehouseman  cannot  issue 
warehouse  receipts  upon  its  own  property  in  its 
own  possession,  and  deliver  thein  as  a  pledge 
to  secure  its  own  indebtedness.  Jd, 

3.  Only  such  corporations  as  are  author- 
ized by  the  law  under  which  they  are  organ- 
ized to  carry  on  the  business  of  warehouaeoien 
can  avail  themselves  of  the  provisions  of  the 
Indiana  act  of  1875,  as  amended  in  1879,  entit- 
ling *'any  person  or  incorporated  company'*  to 
obtain  a  permit  to  keep  a  public  warehouse. 

Id, 

Notes  and  Briefs. 
Warehouseman;  validity  of  pledge  by.     726 

WARRANTS   OF  [ATTORNEY.     Bee 

Contracts,  17. 

WASTE.    See  Injunction,  7. 


Waters— Yeas  and  Nats, 
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WATERS*  See  also  Fisheries,  2;  High- 
ways, 4, 5;  Logs;  Nuisances,  3,  4;  Stat- 
utes, 5. 

1.  The  doctrine  of  appropriation  of  water 
applies  only  to  public  lands,  and  not  to  lands 
which  have  become  private  property.  Benton 
y.  Johncax(9f2A)i.)  107 

2.  The  common-law  doctrine  of  riparian 
rights  is  not  inapplicable  to  an  arid  region  in 
which  irrigation  is  necessary  to  make  the  land 
productive.  Id. 

8.  The  common-law  rights  of  riparian 
proprietors  are  incident  to  the  estate  of  settlers 
upon  public  lands  who  acquire  title  from  the 
government,  as  against  subsequent  appropria- 
tors  of  the  waters.  Id. 

4.  The  riparian  rights  of  a  patentee  of  the 
government  attach  by  relation  at  the  very  in- 
ception of  his  title,  and  will  be  protected  as 
against  subsequent  appropriation  of  the  water 
naturally  flowing  over  the  land.  Id. 

Notes  and  Briefs. 

Waters;  right  of  appropriation  or  riparian 

right.  107 

Pollution  of,  as  a  nuisance  to  fishery.       589 

Municipal  poyrer  over  nuisances  in.  681 

WILLS.  See  also  ArPEAii  and  Error,  15; 
Charities.  1;  Evidence,  18,  22,  32;  Life 
Tenant.  5;  Trial,  10. 

1.  A  ruling  in  accordance  with  the  claim 
of  proponents  of  a  will  that  its  formal  execu- 
tion is  to  be  assumed  will  not  preclude  their 
subsequently  calling  the  subscribing  witnesses 
to  testify  to  its  execution.  Be  Stetson's  Will 
(Mass.)  715 

2.  A  devise  of  specified  land  in  a  specified 
county  to  designated  grandchildren  is  such  a 
provision  for  such  grandchildren  as  will  pre- 
vent their  taking  the  same  share  in  the  estate 
of  testatrix  as  if  she  had  died  intestate,  al- 
though testatrix  had  no  land  in  such  county  at 
the  time  of  making  the  will,  under  Cal.  Civ. 
Code,  S  1307,  providing  that  when  any  testa- 
tor "omits  to  provide"  in  his  will  for  any  chil- 
dren or  the  issue  of  any  deceased  child,  unless 
it  appears  that  such  omission  was  intentional, 
such  child  must  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  intestate. 
Be  Callaghan's  Estate  (Cal.)  689 

3.  A  bequest  for  a  known  and  lawful  pur- 
pose, where  the  power  of  execution  is  pre- 
scribed and  available,  should  never  fail  for 
want  of  a  name  or  a  legal  classification,  unless 
it  is  in  obedience  to  a  positive  rule  of  law. 
Moran  v.  Moran  (Iowa)  204 

Notes  and  Briefs. 
Drunkenness  as  affecting  testamentary  ca- 
pacity:—  (I.)  Present  intoxication:  (II.) hab- 
its of  intoxication;  (III.)  drunkenness  as  evi- 
dence of  incapacity :  (a)  generally ;  {b)  in  connec- 
tion with  conduct  and  condition;  (c)  in  connec- 
tion with  nature  of  the  act;  ((f)  in  connection 
39  L/.R.  A. 


with  undue  infiuence;  {e)  point  of  time  under 
investigation;  (/)  presumption  and  burden  of 
proof;  (ly.)  inquisition  of  drunkenness  as  evi- 
dence. 220 

Effect  of  morphinism  on  testamentary  ca- 
pacity. 263 

Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity.  715 

WIRES.  See  Electrical  Uses  and  Ap- 
pliancs,  1. 

WITNESSES.  See  also  Constitutional 
Law,  3,  7,  14,  15;  Contempt,  1; 
Wills,  1. 

1.  No  compensation  for  expert  testimony 
other  than  ordinary  witness  fees  can  be  re- 
quired as  a  condition  of  giving  an  opinion  as 
an  expert,  when  the  witness  has  been  properly 
subpoenaed.     Dixon  v.  People  (111.)  116 

3.  The  duly  of  an  expert  witness  to  testify 
is  the  same  in  a  suit  between  private  parties  as 
it  is  in  a  suit  between  the  state  and  an  alleged 
criminal,  if  he  is  properly  subpoBuaed  and  paid 
ordinary  witness  fees.  Id, 

8.  The  constitutional  guaranty  of  com- 
pulsory process  to  require  witnesses  to  attend 
court  and  give  evidence  does  not  require  the 
state  to  provide  for  the  expense  of  obtaining 
their  attendance.     States.  Henley  (Teun.)  12l 

Notes  and  Briefs. 
Witnesses;  opinions  of,  see  Evidence. 

Witnesses;  right  of  state  to  require  service 
of,  without  compensation: —  (I.)  Inherent 
right  to  command  service;  (II.)  application 
of  constitutional  provisions;  (III.)  the  rule 
as  applied  to  expert  testimony;  (IV.)  general 
rules  with  relation  to  civil  cases:  (a)  necessity 
of  payment  or  tender;  (b)  sufficiency  of  pay- 
ment or  tender.  116 
Morphinism  as  affecting  competency.  265 
Examination  of,  as  to  sanity  or  insanity. 

305 


WOMEN.    See    Schools, 
Briefs. 


8,    Notes  and 


WRIT  AND  PROCESS.    See  also  Ap- 
peal AND  Error,  8;  Attorneys,  1. 

Serving  process  on  an  officer  of  a  for- 
eign corporation  which  has  no  place  of  busi- 
ness in  the  state  and  has  never  done  any  busi- 
ness therein,  when  he  is  present  only  casually 
and  temporarily  in  the  state,  is  not  sufficient 
to  give  jurisdiction  to  render  a  judgment  in 
personam  against  the  corporation.  Carstens  <& 
Earles  v.  Leidigh  <fc  H.  Lumber  Co.  (Wash.) 

548 
KoTES  AND  Briefs. 

Writs;  service  on  agent  of  foreign  corpora- 
tion. 54& 

YEAS  AND  NATS.    See  Statutes,  1. 
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